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The headings and sub-headings under which the cases are arranged are 
printed in this table in capitals, the heading sin black type, and the sub-headings 
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DACOITY. 
Damage. 
DAMAGES, 

1. Surrs POR DAMAGES. 


a) BREACH ОР CONTRACT. 
b) Товтз. 


2. MEASURE AND AÎSESSMENT OP DAMAGES. 
о) BREACH OP CONTRACT. 


or DAMAGES. 
4. Rent Surrs, Damaces IN, 


Damdupat, Rule of. 
Dancing girls. 
Daughter. 
Daughter's son. 
Deadly weapen. 
Deaf and dumb person, 
Death. 
Debate on bill in Legislative Council. 
Debt. 
Debtor. 


DEBTOR AND CREDITOR. 
Debutter property. 

Deceit, Action for. 

Declaratory Decree. 


DECLARATORY DECREE, SUIT 
FOR. = 

1. REQUISITES ров EXISTENCE ор RIGHT. 

2. Suits CONCERNING DOCUMENTS. 

3. ADOPTIONS. 

4. REVERSIONERS, 

5. DECLARATION OP TITLE. 

6. ESDOWMENTS. 

7. ERRORS IN DRMARCATION AND SURVEY ОР 
LANDS. 

8. RraTsTRATION oP NAMES вт COLLECTOR, 


Nov 2 1967 


DECLARATORY DECREE, SUIT 
FOR—conoluded. 
9. ENPORCING OR REMOVING LIEN өв ATTACH- 
MENT, 


10. RENT AND ENHANCEMENT ОР RENT, 
11. ORDERS OP CRIMINAL COURT. 
12. MISCELLANEOUS Sirs, 
DECREE. 
1. Ровм or Decree. 
(а) GENERAL Cases. 
(2) Accovwr. 
(c) AGENT. 
(d) ARBITRATION. 
(е) Віш, ор Ехснамок, 
(7) Сохвкмт Dacre, 
(9) Сохтыветтом, 
(A) Costs. 
(i) Damages. 
(7) Dectaratory Stir. 
(k) DERD, SUIT ТО SET ASIDE, 
(J) EJECTMENT. 
(m) ENDOWMENT. 
(n) ENHANCEMENT OP RENT. 
(o) Goons. 
(p) Hems. 
(9) Hv Wow. 
(ғ) Inor. 
(s) IMPROVEMENTS. 
(t) Млномвран Wmow. 
(и) MAINTENANCE. 
(r) Mesne Prorits. 
(зс) MORTGAGE, 
(=) Nox-svrr. 
(y) PAPERS AND ACCOUNTS, SUITS тов, 
(є) PARTITION, 
(аа) PARTNERSHIP. 
(bà) Posszssion. 
(cc) PRE-EMPTION. 
(dd) TRESPASSRR. 
2. Consravotion ор Decree. 
(а) GENERAL Cases. 
(8) ACCOUNT, DECREE POR. 
(c) Burtprwas, ERECTION OR ВЕМОТАТ or, 
(d) Costs, 
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DECREE —concluded. 
3. Consravotion OP DzCRER—concluded. 


(е) Dax, Ехвостток ор. 
(7) Езкотмкмт. 

(9) ENDOWMENT. 

(4) FORPRITCRE. 

(9 Нив. 

(7 Низро Wrpow. 

(k) INSTALMENTS. 

(D INTEREST. 

(т) MAINTENANCE. 

(n) Mesne PnorrrS. 

(о) Мохит. 

(р) Мовтолов. 

(9) Payment INTO Covar. 
(7) Posszsstox. 

(з) PRE-EMPTION. 


8. ALTERATION OR AMENDMENT OF ПЕСВВВ. 
4. EFPECT OP Drones. 
5. Revival OP DECRER. 


Decree-holder. 


Deduction of time in caleulating limitation prose- 
cuted in Court without jurisdiction. 


DEED. 

1. EXECUTION. 

2. ATTESTATION. 

8, CONSTRUCTION, 

4. Pnoo» ор GENUINENEES. 

Б. BEOTIFIOATION. 

6. CANCELLATION. 
DEFAMATION. 
Defaulter. 

Defaulting Proprietors, 

‘Defendant. 

Defendants. 

DEKEAN AGRICULTURISTS’ RELIEF 

ACTS, 


Dekkan Agriculturists’ Relief Act Amendment Act. 
Delay. 

Delogation of authority, Powers or Functions. 
DELIVERY ORDER. 

DEMURRAGRE. 

Deo Estates Act. 

Deposit in Court. 

Deposit of money. 

DEPOSIT OF TITLE-DEEDS. 

Depositary. 

Deposition, 

DEPUTY COLLECTOR, JURISDICTION 


DEPUTY COMMISSIONER. 
DEPUTY COMMISSIONER, AKYAB, 
Deputy Commissioner of Police, Calcutta, 
Deputy Magistrate, 

v Descendants,” Meaning of. 


Desertion. 
DETENTION OF ACCUSED BY PO- 
LICE. 


Dewan. 

Dignity, Suit to establish right to. 
Diluvion. 

Directors. 

Disability. 

Disaffection. 

Disappearance. 

Disbursements, Lien for. 
DISCHARGE OF ACCUSED. 
Discovery. 

Discretion of Court. 

Disherison. 

Dishonour, Notice of. 

Dismissal of Appeal. 
DISMISSAL OF SUIT. 
Dispossession. 

Disqualification. 

Distinct subjects. 

DISTRAINT OR DISTRESS, 
Distress, 

DISTRESS ACT. 

Distribution, Statutes of. 
Distribution of. 

District Court. 

District Judge, Duty of. 
DISTRICT JUDGE, JURISDICTION OF. 
District Magistrate. 

Divesting of property. 

Dividends. 

DIVISION BENCH OF HIGH COURT. 
Divorce. 

DIVORCE AOT. 

Dock. 

Doctor. 

Document. 

DOCUMENTARY EVIDENCE. 
Domestic servants. 

DOMICILE. . 
Donatio mortis causa. 

DOWER. 

Dowl fchrist. 

Drawback. 

Dumbness. 

Dunlop’s Proclamation. 

DURES . B 
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DUTIES, 
Dwelling-house. 


EASEMENT. 

Easements Act. 

East India Company. 
ECCLESIASTICAL TRUST. 
Education, Expenses of, 
EJECTMENT, SUIT FOR. 
Election. 

EMBANKMENT. 
Emblements, Right to. 

Emigration of native labourers. 
ENCROACHMENT. 
Endorsement. 

ENDOWMENT. 


ENGLISH COMMITTEE OF HIGH 
COURT. 


ENGLISH LAW. 
ENHANCEMENT OF RENT. 


1. Взонт то Ewmance. 
8. LIABILITY TO ENHANCEMENT. 


(а) GENERAL LIABILITY. 

(b) PARTICULAR TENURR-HOLDERS AND 
TENURES. 

(0) Laxns оссоттвр вт BUILDINGS AND 
GARDENS, 

(d) DEPENDENT TALUKHDARS, 

(е) Coxsrrvction o» DOCUMENTS AS TO 
LIABILITY TO ENHANCEMENT. 


3. EXEMPTION ғпом ENHANCEMENT BY UNIFORM 
PAYMENT OP RENT, AND PRESUMPTION. 
(a) GENERALLY. 
(b) Proor o» UNIFORM PAYMENT. 
(c) VARIATION вт CHANGE IN NATURE ОР 
RENT AND вт ALTERATION OF TENURE. 
4. Noric OP ENHANCEMENT. 


(a) NzcsssrY o» Norics. 
(0) Ровм Амр SUFFICIENCY ОР NOTICE AND 
INFORMALITIES IN, 
(c) зввмов o» Noricm. 
6. GROUNDS or ENHANCEMENT. 


(а) GENERALLY. 
(6) Rare OP RENT LOWER THAN IN ADJACENT 
PLACES. 
(с) Тысввавв IN VALUR OP DAND. 
(d) LANDS HELD IN EXCESS OP TENURE. 
6. DECREASE тн QUANTITY OP LAND. 
7. RESISTANCE TO ENHANCEMENT. 
8 Влант To Dxonz iT оір Rare ow RE 
‘yUGAL OP ENTANCEMENT. 
Enticing away married woman. 
EQUITABLE ASSIGNMENT, 


Equitable Defence. 


Equitable Lien, 

EQUITABLE MORTGAGE, 
EQUITY OF REDEMPTION, 
Error. 


ESCAPE FROM CUSTODY. 
ЕВСНЕАТ. 

Estates-tail. 

Estates Partition Act. 
ESTOPPEL. 


1. STATEMENTS AND PLEADINGS. 

2. DENIAL OP TITLE. 

3. ESTOPPEL BY DEEDS AND отнвв DOCUMENTS. 
4. ESTOPPEL BY JUDGMENT. 

Б. ESTOPPEL ву Сомрост. 


EUROPEAN BRITISH SUBJECT. 
“Europeans.” 
EVIDENCE—CIVIL CASES. 


1. MODE OP DRALING WITH EVIDENCE. 

2. ACCOUNTS AND ACCOUNT-BOOKS, 

3. ACCOUNT SALES. 

4. Decrees, JUDGMENTS, AND PROCEEDINGS IN 
FORMER SUITS. 


(а) GENERALLY. 
(b) UNEXECUTED, BARRED, AND EX-PARTE 
Рвсвккв. 
(c) Dzcnrrs AND PROCEEDINGS NOT INTER 
PARTES. 
. Hearsay EVIDENCE. 
 JUMMABUNDI AND JUMMA-WASIL-BAKI 
PaPzns. 


Mars. 

RECITALS IN Documents, 

Rent RECEIPTS. 

REPORTS OF AMEENS AND OTHER OFFICERS. 
. MISCELLANEOUS DOCUMENTS. 


ACKNOWLEDGMENT, 

Booxs. 

Вохровсвт PAPERS. 

CANOONGOE AND COLLECTION PAPERS. 

CRIMINAL COURT, PROCEEDINGS IN. 

DECEASED PERSON, STATEMENT BY. 

DzPOSITIONS. 

Document RECEIPT-BOOK. 

DOCUMENTS WITHOUT PREJUDICE. 

ENHANCEMENT ор RENT, EVIDENCE OF 
GROUND or. 

ENTRIES BY OFFICER OF COURT. 

GOVERNMENT GAZETTE. 

HANDWRITING. 

Ivcoxz Tax RETURNS. 

TsscMNUvISSI PAPERS. 

KABULIATS. 

LETTERS. 

MARKET RATE. 

MARRIAGE, REGISTRATION OP. 

MERCANTILE CUSTOM. 

MUTATION PROCEEDINGS. 

Моткв or DEPOSITIONS, 

PARTITION PAPERS, 

PEDIGREE, 


pa 


DELLI 


be 
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EVIDENCE-CIVIL CASES—concluded. 


11. MiscetzANEOUS Documanrs—coneluded. 
PETITION 
PLEADINGS. 
Possessiox, РАСТ or, * 
Reoistexs. 
RaNT-ROLL. 
Roap-czss PAPERS. 
Бвттівмвхт PAPERS. 
Бтохато 


Satz Слова COURT, PROCEEDINGS IN. 


Scavey AND MEASUREMENT PAPE) 
TnAXPBCST PAPERS. 
TRANSLATIONS, 
УлвтАттох or RENT, PRroor OP. 
WAJIB-CL-URZ. 

12. Sgcoxpary EVIDENCE. 


(a) GENERALLY. 


(0) Инзтмрер ов UxnEGisrERED Doct- 


MENTS, 
(c) Lost ов DESTROYED DOCUMENTS, 


(d) NON-PRODUCTION FOR OTHER CAUSES. 
(e) Copies o Росомехтв AND COPIES OP 


Corigs. 
EVIDENCE—CRIMINAL CASES. 


1. CONSIDERATION OP, AND MODE OF DEALING 


мин, EVIDENCE. 
2, CHARACTER, 
3. Снемтсль EXAMINER. 
4. DePOsITIONS. 
5. Dxixo. DECLARATIONS. 


6. EXAMINATION AND STATEMENTS OF ACCUSED. 


7. GUVERNMENT GAZETTE. 

8. HANDWRITING. 

9. Hearsay EVIDENCE. 

10. Нсввлхр AND Wire. 

11. ILLEGAL GRATIFICATION. 
12. JvpoMENT IN Civm SUIT. 
13. LETTERS. 

14. MEDICAL EVIDENCE. 

15. Native SEALS. 

16. Norzs or ENQUIRY. 


17. Ромсв EvipENCE, DIARIES, PAPERS, AND 


Reports, 
18. Previors CONVICTIONS. 

7 19. PROCEEDINGS or CRIMINAL COURT. 
20. STATEMENTS TO POLICE OFFICERS. 
21. STOLEN PROPERTY. 

22. Техт-воокв. 
23, THUMB IMPRESSIONS, 

EVIDENCE—PAROL EVIDENCE. 

1. VALCE OF, IN VARIOUS CASES. 
2. EXPLAINING WRITTEN 1х8 
INTENTION OP PARTIES. 


8. Узвуг-о ов CONTRADICTING WRITTEN IN- 


STRUMENTS, 
Evidence Act (II of 1855). 
EVIDENCE ACT (I OF 1872). 


UMENTS AND 


EVIDENCE ACT (І OF 1872) —conrlw/ed. 


14 and 15. 
вв. 17 and 18. 
в. 21. 


————— в. 26. 


в. 32. 
в. 38. 
в. 35. 
s. 38. 


——— в. 41 
———- s 42. 


в. 44. 
s. 57. 
вв. 60 and 67, 


Examination de bene esse. 

Examination for Plesdership. 

EXAMINATION OF ACCUSED PER- 
80. 


Exchange. 

Excise Act, 1856. 
EXCISE ACTS. 
Excommunication. 


EXECUTION OF DECREE. 


1. EFFECT or CHANGB or Law PENDING EX8- 
CUTION. 


2. PROCEEDINGS IN EXECUTION. 
З. APPLICATION FOR EXECUTION, AND POWERS 
or COURT. 
4. ORDERS AND Dzcruss or Privy Сосмсп,. 
Б. DECREE TO BE EXECUTED AFTER APPEAL OR 
Review. 
6. РЕСВЕЕЗ UNDER RENT Law. 
7. NOTICE oF EXECUTION. 
8. TRANSFER OF DECREE FOR EXECUTION, AND 
PowzR or COURT AS TO EXECUTION OUT 
OF 1T8 JURISDICTION. 
9. EXECUTION BY COLLECTOR. 


10. DzonzEs от Courts or NATIVE STATES, 
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EXECUTION OF DECREE-—coxcluded. 
11. Морк or EXECUTION. 


(а) GENERALLY лир POWERS OF OFFICERS 
IN EXECUTION. . 
(/) ALTERNATIVE DECREE. 
(c) ATTACHMENT, REMOVAL OF. 
(d) Bouxparizs. 
(e) CANCELMENT ор Lease. 
(f) Costs. 
(9) Damaczs. 
(A) DECLARATORY DECREE. 
(i) IuxovrABLE PROPERTY. 
(7) INSTALMENTS. 
(k) JONT РворЕВТУ. 
(/) MAINTENANCE, 
(m) Manamo омен. 
(n) Мовтолов. 
(о) Вавтіттох, 
(р) PARTNERS. 
(4) Posszesrox. 
(г) PRINCIPAL AND SURETY. 
(s) Раороов oF LAND. 
(t) REMOVAL or BUILDINGS. 
(к) Ент or Way. 
(v) біврав, HEIR Or, DECREE AGAINST. 
(w) TEMPLE, SCHEME РОВ MANAGEMENT 
or. 
12. EXECUTION OP DECREE ON OR AFTER AGREB- 
MENTS ов COMPROMISES. 
18. EXECUTION BY AND AGAINST REPRESENTA- 
TIVES. 
14. Jour Dzcnrzs, EXECUTION OP, AND LIABI- 
LITY UNDER. 
16. Lrapmiry FOR \Увохогоь EXECUTION. 
16. Stay ор EXECUTION. 
17. STRIKING OFP EXECUTION PROCEEDINGS. . 
, Execution creditor. 
EXECUTOR. 
Exhibits. 
Ex-parte decree. 
Expectancy. 
EXTORTION. 
EXTRADITION. 


EXTRADITION ACTS, 


FACTORIES ACT. 
Factors. 

Factors’ Act. 

Factum valet, Doctrine of. 
FALSE CHARGE. 
False declaration. 
FALSE EVIDENCE. 


1. GENERALLY. 

2. FABRICATING FALSE EVIDENCE. 
8. CONTRADICTORY STATEMENTS. 
4. Proor ор CHARGB. 

5. TRIAL (Р CHARGE. 


FALSE IMPRISONMENT, 


FALSE PERSONATION. * 
False statement in application for license. 
“Family,” Meaning of. 
Family custom. ^ 
Family dwelling-bouse, 
“ Fasli ” year. 
Fees, 
Ferguson’s Act. 
FERRIES АСТ. 
FERRY. 
Fiduciary relationship. 
Fieri facias, Writ of Sale under. 
Financial Resolution 2004, 14th July 1871. 
FINE, 
Fire, 
Fire-ball, Possession of. 
Firm. 
FISHERY. 
Foreclosure. 
Foreign and Native Rulers. 
FOREIGN COURT, 
FOREIGN COURT, JUDGMENT OF. 
FOREIGN COURT, JURISDICTION OF. 
Foreign Offenders (Fugitives), 
FOREIGN STATE, 
Fereign territory, Offence committed in. 
FOREIGNERS. 
FOREST АСТЕ. 
Forest Officer. 
Forest Rights. 
Forest Settlement Officer. 
** Forfeit,” Meaning of. 
FORFEITURE OF PROPERTY, 
FORGERY. 
“ Forthwith,” Meaning of. 
Foujdari Court, Jurisdiction of. 
Franco, Low of. 
Franchise, Right of. 
FRAUD. 
J. Wuar coxsSTITUTZS Feau, Амр Pzoor or 
Рвлор. 
2. ALLEGING ов PLEADING FRAUD. 
3. Errzcr ор FRAUD. 
Fraudulent Preference. 
“Fraudulently,” Meaning of, 
Freight. 
French Law. 
Frosh sult. 
Full Bench, 
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FULL BENCH RULING. 
Furlough. 
Farther enquiry. 


GAMBLING. 
Gambling Act. 

Gaming House. 

Ganjam and Vizazapatem Agency Courts’ Act. 
Gazette, Government. 

General Average. 


GENERAL CLAUSES CONSOLIDA- 
TION ACTS. 


в. 1. 

- s. 8. 
— ——— в. 6. 
GHATWALI TENURE. 
GIFT. 
Gomasta. 
Good faith. 
Goods and Chattels. 
Goods sold. 
GOODS SOLD AND DELIVEBED. 
GOONDAISH LANDS. 
GORABANDI TENURE. 
Gordon Settlement. 
GOVERNMENT. 
GOVERNMENT CURRENCY NOTE. 
GOVERNMENT OFFICERS, АСТВ OF. 
GOVERNMENT PLEADER. 
GOVERNMENT PROMISSORY NOTE. 
Government revenue. 
Government securities, Sale of. 
Government Solicitor. 
GOVERNOR GENERAL IN COUNCIL. 
GOTRRNOR OF BOMBAY IN COUN- 


GOVERNOR OF MADRAS IN COUN- 


GRANT. 
1. Consravorion оғ GRANTS. 
2 POWER TO GRANT. 
3. Grants тов MAINTENANCE. 
4 Powxm OP ALIENATION BY GRANTEE. 
5, RzsvwPTION ов REVOCATION OP GRANTS. 
Gratification. 
Gratuity. 
Gravoyard. 
Grazing. 
Grievous hurt. 
Grounds of appeal. 


GUARANTEE. 
GUARDIAN. 


1, APPOINTMENT. 

2. Peres AND POWERS OP GUARDIANS. 
3. RATIPIOATION. 

4. DISQUALIFIED PROPRIETORS. 

5. LIABILITY OP GUARDIANS. 


GUARDIANS AND WARDS AOT. 
GUJARAT TALUKHDARS АСТ 


HABEAS CORPUS, WRIT OF. 

Handwriting. 

Haq. 

Hath-chitta. 

Hath-chitta book. 

Bats. 

Hearsay Evidence. 

Heir of deceased debtor. 

Hereditary allowance. 

HEREDITARY OFFICE. 

HEREDITARY OFFICES ACT (BOM- 
BAY) 

Hereditary Offices Act Amondment Act. 

HEREDITARY OFFICES REGULA- 
TION (MADRAB). 

Hereditary tenure, 

Hidden treasure. 

HIGH COURT, CONSTITUTION OF. 

High Court, Establishment of. 

HIGH COURT, JURISDICTION OF. 
1. Carcorra. 


(а) Cryin. 
(Б) CRIMTNAD. 


2. Марвав. 
(а) Стуть. 
(0) Canaman. 
3. Вомвдт. 
(а) Ciz. 
(5) Carman. 
4. N-W. P.—Crvm. 
High Court, Power of. 
High Courte’ Charter Act. 


_ High Courts? Procedure Act, 1875 (Criminal). 


HINDU LAW. 
HINDU LAW—ADOPTION. 
1. AUTHORITIES ON Law OP ADOPTION. 
2. REQUISTTES РОВ ADOPTION. 
(a) Sanction. 


(h) Аттновттт. 
(c) CEREMONIES. 
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HINDU LAW—ADOPTION—soncluded. 


8. WHO MAY OR MAY NOT ADOPT. 
4. WHO MAY OB MAY NOT BE ADOPTED. 
5. Звсомр, SIMULTANEOUS, ов CONDITIONAL 
ADOPTIONS. 
6. БУРЕСТ OP ADOPTION. 
T. FAILURE OP ADOPTION OB OMISSION TO BXER- 
‘став POWER. 
8. Еррвст ор INVALIDITY OY ADOPTION. 
7 9. EVIDENCE OF ADOPTION. 
10. Поствлнв ор Factum VALET AS REGARDS 
ADOPTION. 
HINDU LAW-ALIENATION. 
1. RESTRAINT ON ALIENATION. 
2. ALIENATION вт Sox. 
8, ALIENATION BY (мога, 
$ ALIENATION BY FATHER. 
Б. ALIENATION BY Мотнав. 
6. ALIENATION BY WIDOW. 


(а) ALIENATION OP INCOME AND AOOUMULA- 


TIONS. 

(b) Anarion ғов Lecar Nacssrry ов 
WITH CONSENT OF Нвівѕ OR REYER- 
в1онивв, 

о) Waar coxermorES Luar Мнсвввттт. 

(4) SETTING ASIDE ALIRNATIONG AND WASTE. 


HINDU LAW—CONTRACT. 


1. ASSIGNMENT ОР CONTRAOT. 
2. Вила ор Ехснамов. 

8. Ввваон от Сонтвлот, 
4. GRANT OP LAND. 

6. Новвамр anD WIE. 

6. Lær. 

7. MONEY LENT. 

В. Мовтолов. 

9. NEOESSARIBS. 

10. Pumper. 
11. Purrorrar, AND Зоввтт. 
13. Рвомтввовт Nort. 

18. Ваза. 

14. Твлхвуив o» PROPERTY. 
16. Унивах CONTRACTS. 


HINDU LAW-—CUBSTOM. 


1. GxxzsALLY. 
l| ADOPTION, 
3. AYFILIATION o SON (ILLATAM). 
4. APPOINTMENT OF DAUGHTER. 
Б. Assam, Law IN. 

6. Casts. 

T. DISENRISON. 

8, ENDOWMENTS. 

9. FAMILY, MANAGEMENT OF. 

10. IMMORAL CUSTOMS. 

11. IxranTIBILITY. 

12. Тинвьтгамов AND SUOCESSIOR. 
18. MAHOMEDANS. 
14. MARRIAGE. 

16. MrozaTING FAMILIES. 

16. PRINOGENITURB. 

17. Твоетвв, SUCCESSION TO. 
18. Омоввтати Совтом. 


HINDU LAW-—DEBTS. 


HINDU LAW—ENDOWMENT. 
1. Creation OP ENDOWMENT. 
2. Рвоор or ENDOWMENT. 
3. Мон-РЕВРОВМАМОВ ОР SERVICES. 
4. DEALING WITH, AND MANAGEMENT ОР, EN- 
DOWMENT. 
5. SUCCESSION IN MANAGEMENT. 
6. DISMISSAL OP MANAGER OP ENDOWMENT. 
T. TRANSPER OP RIGHT OP WORSHIP. 
8. ALIENATION OP ENDOWED PROPERTY. 


HINDU LAW—FAMILY DWELLING- 
HOUSE. 
HINDU LAW-—GIFT. 
1. REQUISITES РОВ Grrr. 
2. бтғтв Morris CAUSA. 
8. POWBE TO МАКЕ AND ACOBPT GIFTS. 
4. Сохвтвготтом ор Girrs. 
5. REVOCATION or GIFTS. 


HINDU LAW—GUARDIAN, 


1. RIGHT OP GUARDIANSHIP. 
2. POWERS OF GUARDIANS. 


HINDU LAW--HUSBAND AND WIFE. 
HINDU LAW—INHERITANCE, 
1. AUTHORITIES ON Law OF INHERITANON. 


2. LAW GOVERNING PARTIOULAR CASES. 
8. SPECIAL Laws. 


(a) Coone. 
(b) Kanara. 
с) Сотонт Мамомв. 
(d) JAINS. 
(в) Sannas. 
(f) SUkv1pIPI BRARMINS 
(g) Мамвтрвтв. 
(5) Вазвамвів 
(i) MoLssALAM бтвляав. 
(7) Кананов. 
(k) Sumt Вован MAHOMEDANS. 
4. MIGRATING FAMILIES. 
5. MODIFICATION or LAW. 
6. GENERAL RULES AS TO Восовввтон, 
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Bnormaa's Sows DAUGHTER’S 
Бон. 
Cover. 
Davonree’s Sox. 
FATHER. 
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вто. (se DAUGHTER’s 50и). 
HALF-BLOOD RELATIVES, 


Daven- 
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DACOITY. 


See CHARGB—ALTERATION OR AMEND- 
MENT OF CHARGE. 
[L L. R., 17 Bom., 369 


See CHARGE TO JURY—SPEOIAL CASES— 
Dicorr — . LI. R., 95 Calo, ТІ 
(8 C. W. N., 369 


See JurspIorion o» Свімтка, COURT 
— OFFENCES COMMITTED ONLY PARTLY 
1и ONE Pur E T Bom., 60 

m. 
LL R, 9 AL, 523 
LL.R,15 All, 22 


1. — — —— Definition of—Plunder—The 
definition of dacoity in the Penal Code is so wide 
as to extend to what would have been treated as 
cases of plunder under the old law. Qvzzn e. 
KzoysaT Ашт Bre , . 31.8, Cr, 60 


2 Elements of 
offence.—In & ease of dacoity, the Judge should 
direct. the jury to convict only if they find that all 
the prisoners had tho intention of causing wrongful 
lose to the prosecutor or wrongful gain to them- 
selves. QUEIN с. BONOMALLY GHOSE 
[W. B., 1884, Cr., 8 
8. ———— House-breaking by night.— 
Five е armed Md eset committing an act of 
house-breaking by night. One cf the party was 
engaged in cutting a hole through the wall, while the 
others stood on guard. When the alarm was given 
the neighbours ran up, and one of the robbers out 
down one of the villagers. Held that the crime of 
which they were guilty was house-breaking by night, 
and not dacoity. QUERX v. Bawar Raswab 
[W. E., 1864, Cr., 39 
4 ——— Participators in dacoity— 
Ретона found in possession of property.—When 


See Влотна . 


vou. п 


DACOITY—continned. 
persons are found within six hours of the commis- 
tion of a dacoity with portions of the plundered 
property in their possession, the presumption of law 
ів that they are participators in the dacoity, and not 
merely receivers. QUEEN v. Cassy Mun 

I$ W. R., Cr, 10 


Quzzs e. Mores Jonna . 5 W., R., Cr, 68 


5. — ——— Taking away produce in 
&ood faith under colour of right.—Where the 
сепсе that was alleged to have been committed con- 
sisted of acts dono under a claim of right in good 
faith entertained by the accused, however erroneously, 
a criminal charge cannot be sustained. Where, 
pending а dispute between the accused and another 
Person concerning the melwaram of в village, sho 
Temoved, or caused her servants to remove, the pro- 
duce, a charge of dacoity could поб be sustained. Ex- 
TARTE KARAKAR NACHIER . . 8 Mad, 254 

6. — ———— Robbery with violence— 
Penal Code, г. 895—Causing fear of hurt.—When 
& body of men attack and plunder a house, the mere 
fact of the proprietor’s family having been able 
to make their escepe s few minutes before the robbers 
forced an entrance does not take that offence out of 
the purview of в, 395 of the Penal Code. It is 
sufficient, for the application of the section, that the 
robbers cause or attempt to cause the fear of instant 
hurt or of instant wrongful restraint. QUEEN v. 
KiSSORER PATER |. . W. R, Cr, 35 

Т. — Assembly for purpose of 
committing dacoity—Admission.—Case of an 
unlawful assembly the members of which were held 
guilty of an offence unders. 402 of the Penal Code, 
on their own admission that they not only knew that 
the aesembly was an assembly for the purpose of 
committing dacoity, but also that all the persons 


(including themselves) constituting the assembly 
lived on the proceeds of dacoity, and had no other 
means of living, QUBEN e. KENDRA Kawar 
[7 W. R., Cr., ӨТ 
Bx 
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DACOITY —continued. 


8, — —— Gang of dacoits—Penal Code, 
а, 400.—It is necessary, in order to establish a 
charge under в, 400, Penal Code, that the prosecution 
should make out that there existed at the time 
specified a gang of persons associated togcther for the 
purpose of habitually committing dacoity, and that 
the accused was one of the yang, QUEEN e. 
MooxrTazam SIRDAR . 23 W. R., Сг. 18 
9. —— — — Habitual commission of 
dacoity and robbery— Penal Code, s. 400.—To 
support a conviction under s. 400 of the Penal Code, 
evidence must be given of the existence of в gang of 
persons, of their association, and association for the 
Purpose of habitually committing dacoity and robbery. 
(С. W. N., 146 


See MANKURA Past v. QUEEN-EMPRESS 
Ù. L. Е, 27 Calc., 189 


10. Forcible removal of cows 
by Hindus from the possession of Maho- 


medans—Penal Code, s. 895—Hioting.—Where a 
large Lody of Hindus, acting in concert and apparently 
under the influence of religious fecling, attacked 


certain Mahomedans who were driving cattle along а 
public road and forcibly deprived them of the poss 
sion of such cattle under circumstances which 
did not indicate any intention of subsequently restor- 
ing such cattle to their lawful owners,—Held that 
the offence of which the Hindus were guilty was 
dacoity under в, 395 of the Indian Penal Code, aud 
not merely riot, QUEEN-EMPREBS e. BAM DARAN 
[LL B., 15 All, 299 


n. Dacoity with murder—Penal 
Code (Act XLV of 1860), ss. 395 and 396— Facts 
necessary to constitute the offence.—In order to 
support a conviction under s, 396 of the Penal Code, 
it is necessary to establish, not only that the person 

uscd under that section was committing dacoity 
conjointly with others, but it must be shown that 
the murder was committed in his presence. — Henco 
where certain persons were shown to have been 
concerned in в dacoity in the course of which murder 
Was connnitted, but it was not shown that they were 
in the house in which the dacoity was committed at 
the time the murder took place, and the evidence, if 
anything, pointed to в contrary conclusion, it was 
held that the accused could not properly be convicted. 
under в. 396, but only under в, 395, of the Penal 
Code. Quexy-Expness e. UNRAO SINGH 
[L L. B., 16 АП, 437 


12. Dacoity in the course of 
which murder is committed—Penal Code 
(Act XLV of 1860), s. 396-—Facts necessary to 
establish the offence,— When in the commission of a 
dacoity murder is committed, it matters not whether 
the particular dacoit charged under в, 896 of Act 
XLV of 1860 was inside the house where the dacoity 
is committed or outside the house, or whether the 
murder was committed inside or outside the house, eo 
long only as the murder was committed in the com- 

ssion of that dacoity. Qucen-Empress v. Umrao 
Singh, Т. L. Въ 16 АН. 437, distinguished, QUERN- 
EXLRESS v, THA . L L, В. 17 All, 86 


DIGEST OF CASES. 
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DACOITY —conciuded. 


18. — ——-— Using deadly weapon in 
dacoity or robbery—Penal Code (Act XLV 
of 1860), s. 897.—А conviction, under s. 397 of 
the Penal Code, of using a deadly weapon whilst 
engaged in the commission of robbery or dacoity, is 
equally good, whether the numbertof thieves be five 
or under, QUEEN e. DWARKA ANEER 

(2 W. R., Cr., 49 

14. ————. Commission of grievous 
hurt in the course of a dacoity—Penal Code 
(Act XLV of 1860), вв. 397, 84— Person liable. 
under з. 34, linble also under г. 397.—Held that 
the words “such offender” in в, 397 of the Indian 
Penal Code include any person taking part in the 
dacoity who, though he may not himself have struck 
the blow causing the grievous hurt, is nevertheless 
liable for the act by reason of s. 34 of the Code. 
QUEEN-EMTRESS г, MAHABIR TIWARI 

(LL. R., 21 AIL, 263 


DAMAGE. 


See Сл UNDER JURISDICTION ор CIVIL 
Сотвт_Ривые Wars, OnsTRUCTION 
or. 

See Cases UNDER Влонт or Surr— Os- 
SiRUCTIUN TO Ревыо Hiuuway. 


Threatened— 

See INJUNCTION—SPECIAL  CAsrs—On- 
STRUCTION OR INJURY TO RIGHTS oF 
Рин . L L.R., 24 Calc., 260 
to premises let. 


See CASES UNDER LANDLORD AND TEN- 
ANT—DAMAUE TO Premises LET. 


DAMAGES, 

Cor. 
1. Suits ғов рамловв . — . — 2001 
(а) BREACH ов CONTRACT . 2001 
() Tours. we, 2085 

2, MEASURE AND ASSESSMENT OP Da- 
MAGES . B . H . . 2079 
(а) Bnrac ов Сохтваот . — . 2079 
(0) Torts. . . . 2008 
3. REMOTENESB OP DAMAGES . 2108 
4. Rent SUITS, DAMAGES mw — . — . 2106 


See CASES UNDER CARRIERS AND CAR- 
BIERS Аст, в. 6. 

See CASES UNDER CONTRACT—BREACH 
or CONTRACT, 

See CASES UNDER JUDICIAL OFFICERS, 
LIABILITY OF. 

See CASES UNDER JURISDICTION OP CIVIL 
COURT—ABUSE, DEFAMATION, ANB 
SLANDER. 

See LIMITATION Аст, вси. П, ARTS. 23, 
24, 29, 30, 32, 36, 39, 40, 42, 48, AND 49. 
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DAMAGES—continued. 


See CASES UNDER MALICIOUS PROSECU- 
TION. 


See CASES UNDER MASTBR AND SERVANT. 
See NEGLIGENCE. 
See ONUS or PROOP— DAMAGES. 


See Орісм Aor, в. 9. 
[L L. R., 34 Calc., 691 


See Cases UNDER RAILWAY COMPANY 
AND BAILWAY ACTS. 


Ses CASES UNDER SMALL CAUSE COURT, 
Морсввш — Ј URISDICTION—DAMAGES. 


See Swati Cause Court, Morvssm— 


JURISDICTION—GOVERNMENT, SUITS 
acamer . L L. R., 17 Calo, 201 
[L L. R., 18 Mad., 395 


See SMALL Cavex Count, PRESIDENCY 
TowNs—JrRisSDICTION —DAMAGES FOR 
Ввкасн ОР CONTRACT. 

(LL R., 19 Май, 304 

See CASES UNDER SPECIAL ов SECOND 
APPEAL—SMALL. CAUSE COURT SUITS— 
DAMAGES. 


3. SUITS FOR DAMAGES. 
(a) Ваклон ор Сохтваст. 


L Breach of contract to put 
lessee in possession.—A suit will lie for damages 
sustained by a lessee by his lessor’s breach of contract 
to put him in posseasion of а portion of the property 
of which he granted the lease. FIREENGEE SINGH 
v. AHMED HOSSEIN „ «o 7W.R.,22. 


€ e ЕЕ 
consideration-money— Casse of action. 
for a consideration granted to plaintiffs a lease of cer- 
tain churs, which were an accretion to а zamindari, 
and had been in possession of Government, but were 
at the time under temporary settlement with the de- 
fendants. Subsequently defendants sold their zamin- 
dari to a third party, reserving to themselves the 
ehur. Ultimately it was ordered by the Commissioner 
ef Revenue that the churs should be settled, not 
with defendants, but with the purchasers (the third 
party), as appertaining to the zamindari, Defendants, 
having thus beceme unable to give plaintiffs possce- 
sion, were sued for a refund of the premium or consi- 
deration-money. Held that it was the duty of tho 
defendants to take steps to call in question the deci- 
sion of the Commi г, and that their manager's 
admission of their liability to repay the premium with 
interest put an end to any claim for damages for the 
original breach of contract, and constituted a fresh 
cause of action from which limitation ran. BRoso 
Nata PAUL CHOWDHRY v. BIMOLA BOONDURER 
Роза . . . H . 16 W. R., 398 

з. Suit by partner of lessee for 
illegal ejectment where he was not a party 
to the contract of lease.—Where а person be- 
comes surety for the due performance by the lessce 
of the obligations contained in в lease for a term 
of years, and afterwards became в partner with the 


хот. и 
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DAMA GES—continued. 
1. SUITS FOR DAMAGES—continued. 


lessee, and the lessor ejected the lessee before the 
expiration of the lease,— Held that a suit would lie 
by the surety for damages arising from the illegal 
ejectment, although the surety was not a party to 
the original contract with the lessor, ВОВВОрА 
Кант Roy о, Rax Тоноо Boss 
[7 W. R., P. С. 51 
8. C. ВОВРАКАМТН Roy v. ALUE MUNJOOREE 
DASSIAH . . . - 4 Moore's Г. А., 321 
4. Tenant’s right to compensa- 
tion for eviction—Acguisifion of land.—Gov- 
ernment took for public purposes a quantity of land, 
which included four cottahs leased by Af to plain- 
tiff as the site of an iron foundry. Proceedings with 
a view to compensation were duly laid, pursuant 
to Act VI of 1857, and the arbitrators awarded & 
sum for the whole land and premises, of which sum 
they gave plaintiff в small part, and the rest to Af. 
Plaintiff, who did not appear before the arbitrators, 
brought в suit to reimburse hiwself for loss sustained 
by having been turned out of his holding, and 
deprived of the machinery, cte, of his foundry. 
Held that M as lessor was not answerable for plain- 
tiff's eviction, or for damages on any other ground. 
MINTO c, KALER Сновы Doss . 8 W. В, 327 


5. Noglect of tenants to pay. 
road cess or public works cess-——Beng. Act X 
of 1871, г. 25— Beng. Act VIII of 1869, s. d4.— 
Tenanta are liable in damages for neglect to pay 
road and public works ceres., SARODA PROSAD: 
Gaxaoory v. PROSUNNO CooMAR SANDIAL 

[L L. R., 8 Calc, 390: 10 C. L, R., 328 


6. Breach of contract in com- 
pleting purchsse—Earnest-money, Right to re- 
cover.—D contracted to sell to Р a piece of land for 
384,500, of which he received R700 as carnest-money. 
‘A contract was drawn up, by which D agreed to 
execute and register a bill of sale, and deposit а part 
qua) of thelprice, and Р was to execute a bond 

for R2,000, to bear interest conditioned for the pay- 
ment of that sum by a fixed date, the transaction to 
be completed within в specified period. 2 was ready 
and willing to perform his pert of tho coutract by 
the time named, but finding that P would not com- 
plete the purchase, but demanded back the earnest- 
money, he sold the property to a third party for 
93,800. P then sued to recover the carnest-money 
and damages. Held that Р was bound to show that 
the circumstances were such as to give him an equit- 
able right to have back the earnest-moncy, and that, 
had it not been deposited, D could have justly sued 
for damages to the extent of the loss incurred by the 
second sale, and therefore P was no entitled to 
recover the R700. RAzcooxAR Roy Cnowpmr v. 
DEBENDRONARAIN Roy * . 15 W. R, 41 


Т. ———— Contract for sale of immove- 
able property—Breach of auch contract — 
Damages—Costs of suit—Title to be made by 
vendor.—On the 8th October 1884, the defendant, 
who was exccutrix of one M, contracted to sell to the 
plaintiff а honse in Bombay for R5,351; the con- 
tract to be completed within two mouths, The plaintiff 
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DAMAGEB- continued. 
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paid 500 as earncat-money at the date of the con- 
tract, and the remainder of the purchase-money was 
to be paid on the execution of the conv 
In October, November, and December, the plaintiff's 
solicitors applied to the defendant for the title-deeds, 
iu order that the conveyance might be prepared 
on the Gth December, the defendant thron; 
solicitors replied that she was ready and willing to 
execute the conveyance, but could not find the title- 
deeds. The plaintiff's solicitors then requested to be 
furnished with an abstract of title, or & statement of 
the defendant's title to the house, aud then they 
would consider what could be done. No reply to this 
letter being received, they wrote again on the 10th 
December 1884, stating that the time for completing 
the contract had expired ; and giving formal notice 
that, if the defendant did not send the abstract or 
statement of title within two days, proceedings would 
be taken to compel specific performance and to 
In reply to this letter, the defen- 
dant’s solicitors wrote on the 11th December 1884, 
stating that the defendant had searched for the title- 
deeds, but had been unable to find them, bat that, as 
soon as they were found, they would be handed over. 
In the meantime, they were iustructed to state that 
the property was mortgaged to М (of whose will the 
defendant was executrix) and one К; that K had 
agreed to convey the property in question to the 
defendant; and that the deed of conveyance was 
being prepared. They further stated that, if the 
plaintiff wished to accept в conveyance without the 
old title-deeds, the defendant was willing to indem- 
nify him against all claims to the Property ; bat if 
he was not prepared to do so, the defendant was 
willing to pay back the earnest-money to him and to 
rescind the contract. On the 18th December 1884, 
the plaintiff's solicitors wrote that they could not 
advise the plaintiff to take the mere conveyance 
offered, but if the defendant would deposit the 
purchase-money in a bank in the joint names of the 
plaintiff and defendant until the title-deeds were 
found, the plaintiff would complete the purchase at 
once. They further stated that the plaintiff declined 
to rescind the contract, and would hold the defendant 
responsible for 1088 and costa incurred by the delay. 
Further correspondence ensued, and a suit was filed on 
the 20th February 1885, praying for specific perform- 
ance and R500 damages, or that the defendant 
should pey to the plaintiff the sum of R2,500 
damages, and refund the 500 earnest-money. It 
subsequently transpired that the title-decds were with 
К, the co-mortgagee, and they were set forth in the 
defendant's affidavit of documents filed in July 1885. 
The defendant, after the suit was filed, sold the 
property to one J, and X, the co-mortgagee, joined in 
the conveyance to him, Held that the case was 
governed by Flureaw у. Thornhill, 2 W. Bi., 1070, 
and Ват v. Fothergill,.7 Eng. & Ir. Ap. 268, 
and that the plaintiff could not recover damages for 
the loss of his barzuin, ‘The dei- ndant had offered to 
do nll that lay in her power to carry out her contract, 
and the case of Engell v. Fitch, L. Ry 4 Q. Bo 659, 
did not apply. PITAMBER SUNDARJI r. CASSIBAT 
[L L. R., 11 Bom., 272 
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8. - Rights of renter of abkari 
farm- Madras Abkari Act (Madras Act III of 
1564), г. 6—Right of Collector to close shops 
included in the renter’s contract—Collector’s orders 
medifiled bg Board of Hecenue.— The plaintiff 
rented from Government an abkari farm, on terms 
which reserved certain powers of control to the 
Collector, and obtained a license under the Abkari 
Act. He did not manage the shops in the contract 
area bimself, nor obtain separate licenses for their 
management by others. The Collector made orders 
which were subsequently modified by the Board of 
Revenue, directing the closing of eertain shops which 
the plaintiff had sublet aud directing that others 
should not be opened. It was found that the Col- 
lector’s orders were not in excess of the powers 
reserved to him under the contract, and that they 
had not been issued arbitrarily or otherwise thau 
in good faith, Ina suit for breach of contract and 
for damages occasioned to the plaintiff by these 
orders,—He/d the plaintiff was not entitled to recover. 
SECRETARY ОР STATE FOR INDIA е, CHOYI 


[L L. R., 14 Mad., 82 


9. —— —— Breach of covenants for title 
—Poluntary settlement—Consideration.—Though, 
under the English law, damages may be recovered for 
breach of covenants for title contained in a voluntary 
settlement of such a character ва to be ineffectual 
without the assistance of Court of equity, and 
which assistance a Court of equity would refuse to 
а volunteer, yet this depending on the principle 
of English law, that a document scaled and delivered 
importe consideration, which principle does not hold as 
between Hindus, it is open to в defendant to show 
that the plaintiff is ming on a contract for which 
there was no consideration other then natural loveand 
affection, which cannot be made the ground of 
for damages. Rasu Baru r. Kuisuxarav RaM- 
CHANDRA . LL. R., 2 Bom., 278 


———— Refusal to deliver up child 
order of Court—Ciril Procedure Code, 
192.—8. 192, Act VIII of 1859, only applied 
to suits for damages for breach of contract, aud did 
not authorize damages for refusal of a mother to 
comply with an order of Court to deliver up her 
daughter. Bas BzoUM e. Rzza Hosszre 

[2 W. R., 76 


11. ———— Omission to sue on bond 
pledged as security.—Held that a suit will not lie 
for damages against the holder of a bond pledged as 
security for his omission to sue on that bond within 
the period of limitation, Maxum LALL ©. Влоно- 
PUT Doss oo. . . + 2 Agra, 83 


12. ____— Breach of contract not to 
sell to stranger—Co-sharers— Specific penalty. 
When one of two co-sharers in a property violates 
secret engagement between them by selling to в 
stranger, the other cannot claim в specifie penalty, 
but has his remedy in ап action for damages. Toso- 
роок Hossein r. Малах . №, R., 1864, 337 
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. — — —— Bale of estate on default of 
some co-sharers in payment of revenue— 
Suit by co-sharer for damages by sale at inadequate 
—А suit will not lie between joint owners of an 
аса estate for damages sustained by tho plain- 
tiff, by the sale of the estate at an inadequate price, 
in consequence of the default of the defendants in 
paying their share of the Government revenue. 
Оротт Вох v. Варна PANDEY . ТМ, в., 78 

14, ——________. Joint undivided 
groprietor—Co-sharer.—No suit for damages as 
between joint owners on undivided estates will lie in 
consequence of the sale of the whole estate through 
the default of one or more of such owners in paying 
their shares of the Government revenue. LALIAH 
RAXESSHUR SINGH v. Lautan Вівзем DOYAL 

[I. L. R., 1 Calo, 406: 25 W. R., 150 


15. — — — False representation— 
Breach of contract — Husband signing bond for wife 
боші authority—Cause of, action Where, a 

в and signs a bond in the name of his 
is a tacit or implied contract by him that 
Һе had!authority to do so. If he had not authority, 
his conduct amounts to misrepresentation, and the 
obligee may sue for damages for breach of contract or 
for false representation. ANONYMOUS 

[18 W. R., 949 

16. — — Non-attendance at feast 
after accepting invitation—Suit for price of 
wnconsumed. food.—Persons accepting ап invitation 
to an entertainment at their neighbour’s house and 
afterwards failing to attend cannot be held liable to a 
suit for damages for the price of the food unconsumed 
on account of their absence, Karar HALDAR v. 
Kyun . . . 88 W.R.4l7 


17. —  — Suit after criminal prose- 
cution— Cheating— Return of money by Criminal 
Court as compemsation.— Defendant, having con- 
tracted to sell two boate to plaintiff for R64, received 
the consideration-money, but did not delivor the boats 
to the plaintiff, who prosecuted him for cheating 
in the Criminal Court. The Magistrate convicted 
bim of cheating, and ordered tho money which had 
been obtained by it tobe returned to plaintiff. Plain- 
tiff then sued in the Small Cause Court for the value 
of the boats and for damages for non-delivery of 
the boata. Held that the suit would not lie. Рвон- 
Lap TEWAR MANJER v. DEB NARAIN GHOSE 

08 W. R., 347 


(В) Torrs. 


18. Damage by wrongful act 
—Malice- Injury to logal right.—In the case of 
damage occasioned by a wrongful act—se., an act 
which the law esteems an injury,—the same remedy 
by action lies against tho doer, whether the act was 
his own, spontaneous and unauthorized, or whether it 
was done by the order of Government. ' Malice is not 
a necessary ingredient to the maintenance of the 
action, It is essential to an action in tort that 
the act complained of should, under the circumstances, 
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be legally wrongful ss regards the party complaining, 
that is, it must prejadicially affect him in somo legal 
right: merely that it will, however directly, do him 
harm in his interests, is not enough. ROGERS e. 
RAJENDRO Durr 

. [2 W.R. P. O., 51:8 Moore's I. A., 108 


19. Abotment of tort— 
Damages for wrongful taking of moveable property. 
—In actions of wrong, those who abet the tortious 
acts are equally liable with those who commit the 
wrong. Regard being had to the constitution of the 
Courts of this country, which are Courts of justice, 
equity, and good conscience, a decrec-holder should bo 
reimbursed damages for the time during which he is 
"kept out of posscasion by the wrongful act of another 
party, whether his claim for subsequent damages be 
made in the execution of the first decree or in & 
regular suit. Where в decree is for the delivery of 
moveable property and states the amount to be paid 
as an alternative if delivery cannot be had, the goods 
must be delivered if capable of delivery, but if not 
capable of delivery, then assessed damages should bo 
paid. Кланкв Nara Koozz v. Dep Kristo Rawa- 
003 Dass "E . : 16 М.Е, 240 
30. Suit for dam- 
ages after decree declaring act т suit 
will not lie for damages apart from tho cause of 
action out of which the damages 
Азоо v. Larta Віввввов DYAL 


а. — Suit brought without rea- 
sonable or probable cause—Taking up suit 
after ite institution.—In the case of a suit brought 
without any reasonable or probable cause, where a 
third party came into the suit and carried it on from 
the very first,—that is to say, while an application to 
sue in pauperis was ponding,—the inter- 
venor's conduct was held to amount to causing tho 
suit to be instituted as well as to carrying it on, aud. 
he was held liable to damages for ite institution. 
Goran CHAND NOWLUOKHA 0. JEERUN СООМАВЕЕ 
Bm c о. 24 W. R., 487 


22 — — —— Order made by Magistrate 
without jurisdiction on bona fde applies, 
tion—Liability for damages.—No man, acting with 
good faith, and believin, he has а ground for 
doing во, should be hel 


that 


snd the bund was cut by police officers,— Held that 
the applicants were not liable for damages, Рсвкеда 
Sman v. Јоовавов Sumare . В, R,lll 


23, Order of Magistrate as to 
nuisance—Injury caused by order—Criminal 
Procedure Code (Act XXV of 1861), s. 809. 
Where a Magistrate has made an order under в. 308 
of Act XXV of 1861, the party aggrieved thereby 
cannot sue the parties who instituted the proceodings 
before the Magistrate for damages, unless he cau show 
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that, in taking such proceedings, they were actuated 
by malicious motives against him, or intended wrong- 
fully to injure him, ChINTAMONI BAPOOLER v. 
Dicawprn Митев . ЗВ. D. R., В. М. 15 


В. C. CHINTAMONI ВАРООТЕЕ г. DiGAMnER MITTER 
{lo W. R., 409 

HamarzasaD Roy Cuowpnny е. DIOAMBER 
Mime . . . .-2BOLORQS.ON.16 


34, — — Damages caused by civil 
action—Costs—Malicious suif.—No action is main- 
tainable for damages occasioned by a civil action, 
even though bronglit maliciously and without reason- 
able and probable cause; nor will an action lie to 
recover costs awarded hy a Civil Court. SHIVSHAN- 
KAR о. GOVINDLAL PARBHUDAS 
(LL R, 1 Bom., 467 
35. ———— Wrongful distraint of cattle 
itle Trespass Act, ШІ of 1857, s. 14—guit 
where remedy under Act is barred.—Where 
whose cattle have been illegally distrained fuils to 
take advantage of the remedy provided by в. 14, Act 
IL of 1857, he is not thereby prohibited from bring- 
ing an action for damages in а Civil Court. Nomaz 
Мошан т. LALL Моном TAGADGEER 
05 W. R., 279 


96. —— — — Buit for compensation for 
wrongful seisure of cattlo—Catiie Trespa. 
Act (Г of 1871)—Jurisdiction of Civil Court—A 
suit for compensation for wrongful seizure of cattle 
will lie in a Civil Court, the provisions of Act I of 
1871 being no bar to such a suit. Nomaz Mollah v. 
Lall Mohun Tagadgeer, 15 W. R., 279, approved 
of. Aslem v. Kalla Durzi, 2 C. L. R., 344, dissented 
from. Бноттвооном Das Coomar е. Hoxxa 
SHOWTAL " . . LL. R., 16 Calc., 159 


ат. ————— Secretion of estate papers 
by one of joint owners.—A joint owner who 
accretes the estate paper, and thereby deprives his 
joint owners of the means of collecting the rents and 
other debte due to them, is liable to be sued for 
Воттох BULLUB 
. W. R., 1864, 213 


38. Refusal to allow pleader to 
appear —A.pleader cannot sue for damages against 
the Magistrate for not allowing him to appear for 
a complainant at an enquiry under в. 180, Criminal 
‘Procedure Code, 1861, as he has no right to appear at 
such an enquiry. BIXDACHARI г. DRAcuP 

[8 Bom., A. C., 203 


39. Refusal of master of вЫ р 
to sign bills of lading.—The refusal of в master 
of a ship to sign bills of lading otherwise than with 
an endorsement as to the damage claimed is a wrong 
that may be fully compensated for in damages. 
GRASEMANN c. LITTLEPAGE 

[3 W. R., Rec. Ref., 1 

80. Fraudulent transfer of pro- 
rty—Sale without authority.— Where the plain- 
fiff's property had been fraudulently transfcrred,— 
Held that he was entitled to recover the damage 
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ог loss which he sustained.on account of such fraudu- 
lent transfer from the actual transferor, and from the 
person who was found to have been the prime mover 
and instigator in the transaction, as well as from his 
‘own agent who consented to such transfer, and the 
purchaser who, being aware of circumstances sufficient 


to create suspicion, dealt with the persons who bad no 
authority to sell, WHARTON о. Моомл LALL 

(1 Agra, 96 

81 __——. Persuading wife to absent 


herself from her husband—Mahomedan law. — 
А suit for damages is maintainable by  Mussulman 
against persons who, without lawful excuse, have per- 
auaded and procured his wife to remain absent from 
him and live separately. A Musulman lawfully 
married to a girl who has attained puberty can main- 
tain for damages against the father of the girl, 
and against an alleged husband of the girl, for 
wrongfully persuading her to remain absent, from the 
plaintiffs society and for detaining her away from 


him, MUHAMMAD IDRARIM v. GULAM ATMED 
[1 Bom, 236 
за. Defamation of character— 


Dismissal of mooktear, Ground for.—In an action to 
recover damages for defamation of character brought 
by the late mooktear and manager of  parda-nashin 
Mahomedan lady who had in a petition to the Munsif 
represented that she had discharged the plaintiff 
from her service, because he had not managed her 
properties honestly, and had been guilty of misappro- 
priation, it appeared that the plaintiff had rendered 
no accounts, and had allowed a year to pass before 
resenting the libel,—Held by KRUP, J. (GLOVER, J., 
dissenting), that the defendant had reasonable grounds 
for making the statement, and that, in the absence 
of evidence of malice, the suit was rightly dismissed. 
AMEENOODDEEN AHMED е. ÉHYROONISSA 

[20 W. R., 60 


Expat Ванлроов e. Sorawo . 9 W. R., 164 


33. Destruction of indigo plants 
in execution of award—Costs—A suit will 
not lie for damages sustained in consequence of the 
destruction of indigo plants in execution of an award 
under s. 15, Act XIV of 1859 ; nor for damages in the 
shape of the value of kolai crop, recovered by the 
decree of & competent. Court; nor for costs awarded 
by а competent Court in в possessory suit under the 
same action. KzXNY v. KoLUM MUNDLE 

` [5 W. R., 8. С. С. Ref., 1 


34. Injury caused in execution 
of decree—Omission to act legally by decree- 
holder.—I a decree-holder bas omitted to do what 
he is legally bound to do, and has thereby caused 
injury, the party injured may claim damages. 
Ruznopgex Hosser v. FUzaLuw . 8 W. R., 130 


7 Execution of de- 
cree without jurisdiction—Liability of applicant 
for execution.—Where а Court attempts to execute 
ъ decree without having jurisdiction to do so, the 
Person applying for that execution would be liable 
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to be sued for damages DOYLE г. DWARKANATH 
CHATTERIEE . . . . В.В, 89 


See JOYKALEB Dosszz ©. CHAND MALLA 
09 W. R., 133 
36. Refusal to deliver idol for 
worship—Right to turn of worship of idol— 
Cause of action.—A refusal to deliver up an idol, 
whereby the person demanding it was prevented from 
performing his turn of worship on a specified date, 
gives tho party aggrieved в right to sue for damages. 
DengypRro Natu MULLICK ғ. OprrACHCRN MTUI- 
иск . . . . L L R, 3 Calc., 890 
37. Intrusion on office—Suit for 
Sees by ratandar joshi against intruder —The vaian- 
dar joshi of а village has the right to recover 
pecuniary damages from penton who has intruded 
upon his ofico and received fees properly payable to 


him. КАЈА VALAD Survara v. KRISINABHAT 
(LLB, 3 Bom., 232 
38. Infringement of right— 


Exclusive right to perform ceremony.—Whero the 
plaintiff enjoyed the exclusive right of breaking, on 
a certain day, a curd-pot іп а particular part of the 
temple of Shri Vithoba and Tukamm at Dehu, it 
was held that the defendants breaking their own 
curd-pot on that day in any part of that temple was 
a violation of that right entitling the plaintiff to 
damages. NARAYAN SADANAND Bava г, BAL- 
KRISHNA SHIDESHVAR . . . 8 Bom, 413 
Bale of minor's property— 
Fraud and collusion between vendors and pure 
chasers—Suit by purchasers against vendors when 
sale ig set aside—It ів not for tho public benefit 
that, where two parties knowingly deal with the 
sale and purchase of property of infants who have 
not by law the power of sale, one of the partics 
(the purchasers) who obtain possession of the property 
ina manner calculated to injure the infants should 
be able to sue the other party (tho vendors) for 
damages. The Privy Council even refused to give 
costs to either party, considering them both i» pars 
delicto, BUOOPNARAIN CHOWBEY т. RUGHUNATH 
бомхр Вот . . . . 18W. B., 230 


40. Lea boats in such а 
position that they are useless until river 
Tises.—A party who wrongfally takes possession of 
another’s boats and places them in such a position 
that without any neglect on the part of the owner 
they become unserviceable until the ensuing rainy 
season is responsible for the consequences of his own 
act, and is not in any way discharged because the 
Police make over the boats to the owner at a time 
when there is no water in the river and the bosta 
cannot be moved. NUDIAR CHAND SHANA е. PRAN- 
NATH SHAHA . . . . 22W.R,8 


41. ———— Legal ejectment of tenant 
after he has sown crops—Trespass—Right 
to porsession.—F accepted a lease from N of certain 
land and sowed it with indigo. В then sued P and 
N, claiming to be maintained in possession of the 
land and the cancelment of the lease, and obtained а 
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decree on the 10th of January 1873, and subsequently 
to that date entered проп the land and brought n 
portion of it into cultivation. F, allein that he 
ill in posscesion, sued to recover damages for 
trespass and injury to the indigo sown by him which 
was standing on the ground. It was held that В 
was at liberty to enter upon the land and to cultivate, 
notwithstanding he had not, taken ont oxccution of 
his decree, and that, if injury occurred to # by B’s 
occupation of the laud under his decree, he had no 
claim on the latter for damages. BasuNT KAWAL r. 
For  . . . . . TN.W.,47 


42. Suit for damages for re- 
moval of crop— Defendant entitled to possession 
under decree of а competent Court of rerenue— 
Plaintiff in actual possession under an illegal dea 
cree of a Civil Court—Trespass.—A held в decree 
competent Court of revenue for possession of 
certain land as a t В, and obtained under that 
decree formal possession of that land. В, however, 
was allowed to remain in such necessary possession of 
the land as was requisite to enable him to remove а 
crop which was oa the land. B removed his crop, 
and thereafter sued in a Civil Court for a declaration 
that he was 4’s tenant of the land in question 
holding occupancy rights. А did not defend the 
suit, and the Civil Court passed a declaratory decree 
in favour of the plaintiff, and further proccoded to 
execute that declaratory decree by putting B in 
Possession, Subsequently B sued A for damages in 
respect of the alleged removal by A of a second crop, 
which he asserted that he (В) had sown upon the 
said land. Held that B had no cause of action, 
and that, even if in fact he had sown the crop in 
respect of which damages were claimed, he did so 
at his own peril and asa trespasser. Отт NARAIN 
Sine v. Sure RAI . . L. E., 20 All., 198 


43. ——— Injury done by raising 
embankment—Trerpası—No proof of specific 
loss.—Whero plaintiffs songht to recover дол 
for some injury done to their property by an emban 
ment raised by defendants, and pleaded that on а 
former occasion, on which thoy had sued for dam: 
against tho samo defendants for the samo trespass, 
they had obtained в decree, and that the renewal of 
the offence was a continuance of trespass, it was found 
that the plaintiffs, on whom the burden of proof of 
injury lay, had failed to sustain it by proving spe- 
cific loss. Held. that thoy were, therefore, not entitled 
to a decree. Held also that the precedents quoted, 
in which decrees for substantial damages had been 
iven on proof of malicious trespass, although specific 
injury had not been established, were inapplicable to 
suits like tho present, in which the essenco of the 
plaint was а demand for compensation for losses 
actually incurred, and in which uo hint was thrown 
out of any malico in the alleged act of trespass. 
JvaovT LALL CHOWDHRY v. TASUDDUCK ALI 
[35 W. R., 548 
44. ———— Omission of witness to 
appear—Suit for damages against defaulting 
switness.—Before а plaintiff is entitled to recover suy 
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damages from а defeulting witness in a former suit, 
he must prove that he was endamaged by tho omis- 
sion of the defendant to appear. ‘The mere failure 
of the defendant to appear as a witness is not, per 
а sufficient proof of his liability to damages. 
Dwanxaxarz Кооввк е. Амонро CHUNDER 
Вани. . . 5 W. В. В. С. С. Bef, 18 


. ——— Cause of action—Suit jor 
damages caused by false statement of witness ina 
auit,—No action will lie against a witness for making 
= false statement in the course of a judicial proceed- 


ing. CHIDAMBARA v. THIRUMANI 
(LLB, 10 Mad, 87 
46. Infringement of right— 


Damnum sine injurid.—A plaintiff whose right has 
been invaded is entitled to some remedy, whether 
damage has accrued to him ornot. RAMPHUL SAHOO 
v. Mises Laru. . . 24 W.R.9T 


47. Actual loss, 
Ай А of infringement of aright, without 
Pp actual loss, does not necesserily entitle & 
plaintiff in this country to a verdict for nominal 


damages. NABAKRISHNA MooKERJEE v. COLLECTOR 
o» Нооавіт . . 9B. L В, A. С., 876 
48. Proof of conse- 


imjury.—In order to maintain an action for 
for the infringement of a right, it is not 
necessary to show that there has been any subsequent 


injury consequent on such infringement. Raw 


CHAND CHUCKERBUTTY о. NUDDIAR 133 W. Goss 


У. В., 230 


Interest in land 


"увів were overflowed, and the crops lost. The raiyats 
rent to B аума crops were reaped 
the lands. Held that В had such an interest ва 
entitle him to sue A for damages. Вам CHANDRA 
Jana c. JIBAN CHANDRA JANA 
[1 B. L. В., AC, 203 
51. Erection — of 
bwildings—Right to such bwildings.—Partics are at 
liberty to build what structures they please on their 
own lands, but if by doing so they interfere with 
the free enjoyment of their neighbours’ property, 
they are liable to damages. Kassr« Aur KHAN v. 


Brey Ківвовк . . + » &N.W,, 192 
Rau Воосн CHOWDRER v. рвокав NUNDUN 
[7 W. В. 169 


Карев Bursu Biswas о. RAM Nac CHowDHRY 
(7 W. R., 448 
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58. Trespati— 
Building on plaintiff'a land— Mandatory injuner 
tion—Suit for further damages for alleged dis- 
obedience of mandatory infunction—Cause of action 
— Right of suit—Ezecution of decree—Swit to en- 
force decree.—The defendant having built a wall on the 


plaintiff's land, the plaintiff brought a suit in which 
he asked for damages for the trespass and an injunc- 
tion, and а decree was passed for damages and for а 
mandatory injunetion, directing the defendant within 
two months to remove the wall, and to restore the 
plaintiff's premises to their former condition. Two 
years sal tly the plaintiff brought another suit 
for damages, alleging his cause of action to be the 
defendant's disobedience of tho mandatory injunction, 
and proving as damages that people were deterred 
from becoming his tenante by fearing that, owing 
to the defendant’s previous action, the hill on 
which the plaintiff's premises were situate was likely 
to fall. There was no structural or other damage 
done to the plaintiff's property other than that which 
was done prior to the commencement of the previous 
suit. Held that the suit would not lie for damages 
for non-compliance with the mandatory injunction, 
to compel the of which the plaintiff 
had his remedy in execution. Mitchell v. Darle, 

Hain Colliery Company, L. R., 11 Ap. Cas, 127, 
distinguished. JAWITRI e. 


Eune 
(LLB, 18 All, 98 


B8. f Suit for injury 
done to land by former proprietor.—An. action for 
damages will not lie against в present proprietor for 
injury done to the land during the time of the for- 
mer proprietor. COLLECTOR OF 24-PRRGUNNAHS v. 
JoxwARAIN Boss 

[W. R., Е. B., 17: 1 Ind, Jur., О. 8, 101 


54. Cutting timber. 
—Where one acquires, by license, an exclusive right 
to cut, and to authorize others to cut, timber in s 
forest, such right does not vest in him the timber in 
the forest. He might thereby have aright to recover 
damages against any person who, by cutting timber, 
should interfere with his exclusive right, bat that 
would not vest in him the timber so cut by others. 
Bwappxx є. Manwe . ЗВ. Г. R, А.С, 399 


55. 

“Sree use of li 
the free use 
person wilfully and intentionally obstructs that light 
and air, he is liable for the removal of the obstraction. 
Money damages will be no eompemmtion for the 


injury. Маномвр Hosszin e. Javan ALI 
[4 W. R, 33 
Рован Морроск v. Oopay Cuaxp Мошиск 
[B W. в. 39. 
мую land 
by burstin tera for damages caused to 
the plaintiff's by the bursting of the defendant's 


bund. Held that plaintiff was not entitled to 
damages if the bund was made in a lawful manner, 
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and if the breach was owing to no fault of the defen- 
dant. боовоо Саовн MULLICE v. Кам Dorr 
[8 W. R., 49 


57. Sto; of flow 
of water—Prescriptice right.—A т s 
establish а prescriptive claim to ij ion from a 
ranning stream, and for damages са by the stop- 
page of the water by the proprietors higher up the 
stream erecting dams on their own lands. BUDDUM 
TuAxoon е. 8нонкав Doss . W. R., 1864, 106 


58. Obstruction in 
exercise of right over water—Question to decide at 
trial of suit —Cicil Procedure Code, 1859, г. 197.— 
A suit may lie for damages for obstruction in the 
exercise of а right of wrwcapio over water, etc 
although no property in the tank, etc., bo asserted. 
And в. 197 of the Code of Civil Procedure does 
not apply to suite for damages of this nature, and 
„consequently the question of the amount of damages 
must be determined at the trial and cannot be reserved 
for determination in execution of the decree. Bam- 
TUHUL LALL е. SHRO NATH SINGH 

N. W., 24: Ed. 1873, 24 

59. Cause of action 
Right to use of water.—In a mit for damages for 
the demolition of a singha or embankment intended 
to keep in surface water, if the embankment was 
situated on the defendant’s land, such demolition could 
only be a cause of action where it not only infringed 
a definite right, but caused actual damage. ВЕБТА 
ВАм.т. Коммнхв ALI А . 15 W. В,, 250 


eo. Damage to crops 


от interference with right of water.—In a suit to 
Jri 
recover 


damages for loss caused during the years 1862, 
defendant’s interference with 


i claimed 
time ppt of the suit,  VISWAMBARA 
ВалинрвА Dryss GARU є. SARADHI CHARANA 
Бамлутаватл бл. . — . 8 Mad., Ш 


yn Беня land e Stor: 
igMa— Injury to neighbouring land.—Tho defen- 
а bask opon his own lad, 
whereby the surface drainage water had immemorially 
orci from the ры lad into and over the de 


i damages 

tained by such an act done on the defendant's own 

Jand, actual damage to the plaintiff must be shown in 
to sustain an action; aod that the liability of 


(Marsh., 85: 1 Hay, 152 
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HAXMEEDONISSA е. ANUXDXOYEE DOSSEE 
[W. R., Е. В, 32 
63. Use of water- 
righta—Injury to neighbouring land.—A suit for 
damages will lie against а proprietor who pens back 
the water of в stream by erecting а bund upon 
his own land, so as to inundate the land of his neigh- 
bour, without his license and consent. BEOHARAM 
CnuowDHREY v. PUHUBNATH JHA 
[3 В. L. R., Ap, 58 
63. Abuse or threatening 
words—Special damage.—Damages cannot be 
claimed for mere abuse or threatening language. 
Рноогваввав Korm v. PARJUX SINGH. 


03 W. R., 369 

CHUNDURNATH DHUR v. ISSURREE Dosses 
[18 W. R., 531 
Abuse and defamation— 


64. 
Malice—Estimation of damages.—lf defamatory 
expressions aro used under such circumstances as to 
induce in the plaintiff reasonable apprehension that 
his reputation has been injured, and to inflict on 
pain consequent on such belief, the plaintiff is en- 
titled to recover damages without actual proof of loss 
sustained. ictive damages should not be 
awarded, and a distinction shoald be drawn in awarding 
damages when the defendant acts from carelessness, 
and when he acts maliciously. In the latter case tho 
plaintiff is entitled to full compensation for the pain 
fered, and in the former to a sum sufficient to 
establish his innocence of the cl made. PAR- 
yATHI ©. MANNAR . . LLB, 8 Mad, 175 
Рог further authorities on this point,— 


See CASES UNDER JURISDICTION ОР CIVIL 
Counr—AsUsz, DEFAMATION, AND 
SLANDER. 

See CASES UNDER SLANDER, 

65. Injury to reputation— 
Malicious prosecution.— Damages may bo recovered 
for injury to one’s reputation. BAMJEEBUN Moo- 
KERJRE v. WOOMA Сисен Назван 7 W. В., 117 
Where a fala charge lod to part Є ne prevented 

еге а falso c to a party bein ented 
going o his bouse until he had Е, bail, he 
wes to have suffered inconvenience and loss of 
reputation, for which an award of 920 as damages 
was not unressonable. Маринов CHUNDER BIROAR 
v. Ванев Мариов Вот . . 15 W. R., 85 

67. Difficulty of as- 
sessing damager—Injury short of lose of caste.— 
The difficulty of assessing the amount of the damages, 
ог ihe risk of numerous actions of the kind in the 
Civil Courts, form no ground for dismissing a suit for 
damages for injury done to a plaintiff's social posi- 
tion and estimation, if a legal ground of action is 
shown, A plaintiff may be entitled to substantial 
damages for being beaten with a shoe, notwithstand- 
ing that he may not have lost his caste, or sustained 
а pecuniary loss or ph: injury by the act com- 
plained of. BEYBAU PERSHAUD r. ISHARRE 
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68. Publie exhiti- 
tion of effigy of person—Suit for damages for 
defamation of character.—Making and publicly 
exhibiting an effigy of a person, calling it by the 
Person's name, and beating it with shoes, arc acta 
amounting to defamation of character for which в 
suit for recovery of damages will lie. PITUMBAR 
Dass v. DWARKA PERSHAD 9 W. R., 435 
. Injury to 
personal honour and character.—A party whose 
conviction before a Criminal Court is reversed on 
appeal, and ho himself rcleasod from confinement, 
cannot maintain a suit against the complainant for 
damages to his personal honour, unless he can prove 
that the complainant had no reasonable and probable 
canse for making the complaint and charge. KOTBA- 
тоошаи e. Мотив PzemazUm — . 13 W. B., 276 


10. ——— Wrongful a ttachment— 
Trespass—Bond fides.—A judgment-creditor who 
attaches property which docs not belong to his judg- 
ment-debtor commits & trespass, for which he is re- 
sponsible in damages, even though he may have acted 
without malice and mistakenly, DAMODHAR Тое 
garam v. LALLU Kuvsaupas . 8 Bom., A. C., 177 

T1, —— — —— —  — Liability of de 
cree-holder for wrongful execution.—Without proof 
of mala fides, the judgment-creditor is responsible 
in damages to any person whose property he wrong- 
fully causes to be attached in execution of his decree. 
RUGNOR v. SUNJHEER SINGH , .5 N. W., 211 


KAxAI Prosan Boss е. Hma Спахр MANU 
[5 B. L. R., Ap, 71 
SUBJAN BIBER v. SABIUTULLA 
[8 B. L. R, A. O., 413 
Cates which dci that a person whose property lus 
'ascs which decide that в person whose property has 
been wrongfully seized by the Court, or wrongfully 
seized and sold at a Court's sale, as that of the 
judgment-debtor, is entitled to recover damages from 
the execution-creditor at whose instigation the pro- 
perty has been so seized or so seized and sold, re- 
viewed, KALU BIN VISAJI о. DAMODHAR GOVIND 
[9 Bom, 92 
3. —————————————— Attachment of 
property of third person—Liability of ezecution- 
creditor for wrongful seizure in execution of decree. 
—There ів not any universal rule that a judgment- 
creditor is, or that he is not, liable in suit for в wrong» 
ful seizure, or for injury to the goods while under 
seizure. His liability must depend upon the circum- 
stances of the case, i.e, upon the fact whether the 
wrongful seizure or the injury is the result of his own 
conduct; for instance, if the judgment-creditor per- 
sonally, or his authorized agent (ex. gr., his pleader), 
apply, under s. 214 of the Civil Procedure Code, 
for the attachment of property which is specially 
designated in that application, and if the Court grant 
its warrant for the seizure of that particular pro- 
perty, and the officer of the Court execute tho war- 
rant, and the property be not that of the judgment- 
debtor, the judgment-creditor would certainly be 
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liable for that wrongful seizure, and the officer of the 
Court could justify under the warrant, and would not 
be liable so long as he kept within the duty expressly 
prescribed for him by it, But if the application of 
the jndgment-creditor were for a general attachment 
under в. 218 of the Code, and the Court took no 
such security from him as it might take under 
that section, and if the Court granted а general 
warrant for the attachment of the moveable property 
of the judgment-debtor, and the officer of the Court, 
without any suggestion to that effect from the judge 
ment-croditor or his agent, beyond в general direc- 
tion to execute the warrant, were to scize property 
not belonging to the judgment-debtor, the judginent- 
creditor would not be responsible. Quere--Whether, 
under such circumstances as those last mentioned, the 


officer of the Court would be responsible. VANA 
JAGANNATHJI е. НАТА DIPAJI e Bom., 46 
74. Penalty - Com- 


pensation—Proof of malice Certain | hundces, 
which У A 4 Со. had discounted for P, having 
been dishonoured by the drawers, V 4 Ф Co. sued 
P for the value of the bills, and applied, under s. 81, 
Code of Criminal Procedure, to have certain property 
attached before judgment as belonging to P. An 
attachment having been ordered, M and J objected 
by petition that the property belonged to them, and not 
to P, upon which V A $ Co. applied to have them 
made co-defendants in tho regular suit which had 
been brought against Р, on the ground that they 
(М and J) and Р were partners in trade. The deci- 
sion in the suit released the property on the ground 
that there was no such partnership, and that the 
property belonged exclusively to M and J. Mand J 
then sued V £ d Co. to recover damages sustained 
by their goods under the above attachment and profite 
foregone during the stoppage of their trade by the 
tortious acts of the defendants. Meld tbat, вв 
F А 4 Co. had made tho attachment most carcleasly 
and recklessly, and without sufficient or reasonable 
ground for assuming М and J to bo partners of 
P, they were rightly amerced in damages. Held 
also that their act, having been one done without a 
probable cause, was such as to evince a malicious 
motive on their part, and that damages in such case 
should be in the nature of а penalty as well as 
of а compensation. Held further that plaintiffs were 
not bound to release their property, and it was no 
defence to their claim for damages to say that they 
might have done ю by giving security, nor could 
their declining to do so shift the responsibility of the 


illegal acts of the defendants. — VALART ALI KHAN v. 
MATADEEN RAM . . . 13 W.R,38 
75. Attachment 


Before judgment without sufficient cause.—Where в 
Court orders attachment defendant’s property 
after it is satisfied that he is about to remove ог 
dispose of it with intent to obstruct or delay the exccu- 
tion of the decree, it must be presumed that there 
was good and sufficient cause for the plaintiff having 
moved the Court to do so, even though the suit 
resulted unsnccossfolly; and unless the contrary can 
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be established, damages cannot be claimed. Оисемо 
NARAIN SAHU v. SuEEMUTTY DASSEE 
08 W. R., 440 
16. Attachment made 
contrary to order.—When & proper application for 
process has been made and a proper order granted, 
the officer of Court cannot be considered to be the 
agent of the person for whose bencfit the proccss of 
the Court has issued. Noris such person responsible 
for the mistake or misconduct of the officer, unless 
he or his scrvants have personally interfered and 
directed the action of the officer. Where, ina suit for 
damages for wrougful attachment, it appeared that 
the defendant, in execution of a decree agninst в boat- 
‘owner, had obtained an order for attachment, by pro- 
Libitory order under в. 234 of Act VIII of 1859, 
of certain boats which had been hired by the plaintiff 
to take в caryo to Calcutta, and they were wrongly 
attached under s. 233 by actual scizure and detention, 
during which one of them sank and was lost,— Held 
that, unless it could be shown that the defendant or 
his servants personally interfered and caused the 
‘officer of Court to attach the boats by actual seizure, 
he was not liable for damages. DooraR CHAND 
Sanoo ©. Ram Злнох Buvecur 24 W. B., 139 


Т. ——— —————— Attachment. of. 
property of third person under general warrant of 
execution— Where А seizes property in attachment 
of a decree which had been obtained by his own judg- 
ment-debtor, and there is nothing to show that that 
decree was sold to В, and 4 is not proved to have 
acted maliciously or without probable cause, A4 is 
not liable to В in а suit for damages. The seizure, 
moreover, having been made under the order of the 
Court, the defendant was not lisble for what was done 
under the Court's order. Semble—Whether, if а 
judgment-croditor applies for a general warrant of 
attachment of all the defendsnt’s property under 
s. 214, and under it causes property of a third person 
to be seized as property of the defendant, he is 
not liable to such third person, JOYKALER DABSER 
e.CHANDMALLA . . . 9 W.R,133 


78. — —  — Warrant of eze- 
cution.—A party is not liable to damages in respect 
of an attachment under а warrant issued by a Court. 
RAJBULLUB GoPB v. ISHAN CHANDRA HAZRAH 


19. 

property attached—Principles in action of tort.— 
The proposition that а man whose possession was 
unlawfully invaded by a wrongful attachment ought 
to have given effect to that invasion, because it was 
made under colour of legal process, by removing the 
Jock of his own store-houso, is untenable ;-and though 
the plaintiff might have received permission to use 
his own property, he was neither bound to accept the 

ission so accorded to him, nor, if ho had accepted 
it, would he have lost his right of action, and he 
was entitled, at the very least, to & judgment for 
nominal damages. The principle ordinarily applicable 
to actions of tort is that the plaintiff ia never pre- 
cluded from recovering ordinary damages by reason 
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of his failing to prove the special damage he has laid, 
unless the special damage is the gist of the action. 
Le Breton v. Ennis, 4 Moore's P. С. C., 823 (as to 
the assessment of damages), followed. Мором Monts 
Doss v. Goxun Doss . 1 Ind. Jur., N. 8., 269 
5 W. R., P. C., 01 

10 Moore's I, А., 563 

80. Omission to 
claim compensation wnder Civil Procedure Code, 
1859, а. 68.—The omission to apply for compen- 
sation under 88, Act VIII of 1859 (assuming 
that scction to be applicable to the present case), does 
not bara regular suit for compensation for illegal 
attachment ; and the fact that sccurity was not given, 
by which release of the property might have been ob- 
tained, docs not affect the right of suit for the im- 
proper attachment. Further that, under the cireum- 
stances, the attachment being needless and unjustifi- 
able and without due authority of law, the award of 
damages was fair and unquestionable. — DANIEL г, 
Monox Віввк . Е Agra, 104 


81. ———— Transfer of decree—Suise- 
quent attachment in execution against transferor— 
Right to compensation.—4 transferred в decree to 
B, who recovored part of the amount duo under it, and 
was preventod from recovering the rest by an attach- 
ment of the decree in execution proccedings against 
4. Held that A was liable to pay compensation to 
В. Ротиідхр: MAMXED r. AVALIL MOIDIN 

[L L. В, 90 Mad., 157 

32. "Wrongful injunction—Cici? 
Procedure Code, 1859, a. 96 (1877-82, а. 49 
pensation for injunction.—S. 96 of t 
dure Code, 1859 (s. 497 of 1877-82), allowed the 
power of bringing в suit for damages, leaving that 
remedy to those who did not wish to take advantage 
of the remedy provided by that section. — WILSON г. 
KaxmrSagoo . . . Ш. В. 148 


88. - Civil Procedure 
Code, 1859, 92, 96—Swit for compensation— 
Cause of action.—A, having brought a suit against 
B, obtained and issued, on the 24th July 1868, an 
injunction against him under s. 92, Act VIII of 
1859, The suit was, on the 18th of August 1868, 
dismissed; but no compensation was awarded te B, 
under в. 96 of Act VIII of 1859, in respect of 
the injunction which had been issued against him. 
4 and В both appealed, the former against the deei- 
sion dismissing his suit, the latter for compensation. 
Both appeals were dismissed on the 23rd November 
1869 ; B’s because it was engrossed оп в stamp paper 
of the value of cight annas only, В, on tho 16th 
December 1869, then instituted а suit against A in 
tho Small Cause Court for damages in consequence 
of the injunction which А had caused to issue against 
him in his suit. Held that В was not debarred, by 
s. 96 of Act VIII of 1859, from instituting a suit 
against 4 for damages, there not having been an 
award of compensation under that section, ‘The cause 
of action accrued from the time at which the plaintiff 
was first damaged by the wrongful injunction, con- 
tinued as long as the injunction remained in force, and 
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limitation began to run as mon as the injunction 
was at an end. NANDA KUMAR SIAHA v. GAUR 
Sanzar . 5B.L.R, Ap, 4: 13 W. R., 305 


2. MEASURE AND ASSESSMENT OF DAM- 
AGES. 


(a) Begaon or Coxrzaor. 


84. Suit for non-delivery of 
goods.—In а suit for the non-delivery of goods 
agreed to be sold by the defendant to the plaintiff in 
в саве where no money has passed, the measure of 
damages is in general the difference (if any) between 
the agreed price and the market value on the day 
when tho goods ought to have been delivered, SHAR- 
MAN v. GOUR Suan DANGALLY 542 

85. Omission to 
specify time—In an action by a vendee ugainst a 
vendor for non-performance of а contract to deliver 
goods which specifies no time for delivery, the mea- 
sure of damages is the difference between the contract 
price and that which goods of а like description bore 
оп the lapse of a reasonable time for delivery. 
Maxsvx Dass о, RaxGarra Сивтті 1 Mad., 162 


90. о Reasonable time 
for delirery.—In an action by the vendee against 
the vendor for breach of а contract to deliver goods 
* in two or three days,” the measure of damages is 
the difference between the contract price aud the 
price which similar goods bore on the lapse of airea- 
sonable time for delivery, not less than three days 
from the date of the contract. Вам MADAUJI ғ. 
Baxoa Cuzrri . . . . 1Mad., 168 
87. Delay in deli- 
very of goods by carrier.—The damages claimablo 
in a suit against а carrier on account of delay in 
delivering goods are Progen which is pred 
com] е price e goods on the day tl 
ought to has e been delivered with the price on the 
dey when they were delivered, Вогрко Dass o. 
Хатноо MUIL . . . + З Agra, 132 


88. ———___________. Forbearance of 
buyer at elle? queri Tho defendants, by bought 

cold notes, contracted, in Pebruary 1877, to sell 
to the plaintiffs 200 tons of wheat, delivery under the 
contract to be given during all April on 15 days’ 
notice from the buyers, Notice was given on the 
9th of April, but the defendants were unable to give 
delivery within the time, and the plaintiffs, 
on the 11th May, instructed their attorneys to 
demand immediate payment of the difference between 
the contract price, and tho then market price, 
treating the contract as rescinded. Subsequently, 
tho defendants being prepared to give delivery 
of 360 bags, the plaintiffs agreed to take deli- 
very without “ prejudice totheir rizht of claim against 
the sellers on account of the remaining 175 tons still 
undelivered.” This and several other parcels, making 
altogether 113 out of the 200 tons, were delivered 
during the latter part of May; but on the 3lst of 
May plaintiffs refused to take further deliveries, 
alleging that the quality of the wheat offered was 
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inferior, and brought a suit for damages for the 
non-delivery under the contract of the remaining 
87 tons. Held that there was no binding agreement 
on the part of the plaintiffs to give time for the 
fulfilment of the contract after April, but merely & 
forbearance on their part to pursue their rights, and 
that the plaintiffs were entitlod to the full measure of 
damages. Ogle v. Vane, Г. Е, 2 Q. B. 275, 
and Freith v. Burr, Г. R. 9 C. P., 208, cited and 
followed. Grapsrowz e. 8втвох 4 С. L. R., 106 


. Action for breach of colla- 
teral oontr&ct— Nos-acceptance of goods.— Tho 
defendant entered into a contract with the 
plaintiffs to purchase from them а quantity of 
gunny bags, of which the defendant was to take 
delivery at certain stated times. On failure by the 
defendant to take delivery, the plaintiffs brought a 
suit for breach of the contract, g the 
damages at the difference between the contract prico 
and the market prices on the days when the defendant 
ought to have taken delivery. It was proved that 
the plaintiffs never had the goods in their poascssion, 
but that they could have obtained them 


deliver them at the 
Court held that the measure of damages waa the 
difference between the contract price of the bags and 
the amount which it cost the plaintiffs undor their 
collateral contract to procure and deliver them. 
Held, reversing the decision of the Court below, that 
the proper measure of damages was the differenco 
betwoen the contract price and the market prices at 
tho dates of failure by tho defendant to take 
delivory. Comex e. Саввтм NANA 

[L L. R., 1 Calc., 264: 25 W. R., 278 


90. Failure to deliver timber 
—Place of delirery.—The plaintiff brought a suit 
at Tonghoo in British Burma to recover possession of 
certain timber, which he alleged the defendants had, 
wrongfully and in collusion with the Burmese 
Governor of Ninghan, taken out of his possession in 
foreign territory and removed to Tonghoo. The 
defendants stated that they had acquired the timber 
from the Governor of Ninghan in terms of an agree- 
ment betwoen them and the Burmese Government. 
It appeared that the Governor of Ninghan had 
confiscated the plaintiffs timber in contravention of 
a royal mandate. After the institution of the suit, 
the defendants removed the timber from Tonghoo to 
Rangoon. The Court below having fixed the price of 
the timber at Rangoon as the alternative damages in 
case of non-delivery, the High Court refused to 
interfere with such award. Вомвлт-Вовман 
TRADING CORPORATION ©. MAHOMED Ам SHERA- 
св. . 108.1. В. 845: 19 W. B., 123 

91. — — — Failure to supply wood 
when required—Omission fo make requisition. 
—In а suit for damages for breach of contract to 
supply wood which defendant had engaged to supply 
for the construction of a house, where the intention 
was found to have been that the plaintiff should 
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from time to time give defendant notice of the differ- 
ent articles of wood-work required,— Held that the 
defendant was only liable for damages to the extent 
of the wood which he did not supply according to the 
order given to him, not for the wood for which 
requisition had not been made, Карна GOBIND 
Saana v. Inam Воквн Ostacuz 15 W. R., 217 


92. Bailment— Misappropriation 
of Government promissory notes—Negligence of 
Treasury Officer.—The agent of the plaintiff deli- 
vered tothe Treasury Officer at Meerut nine Govern- 
ment promissory notes, aggregating 249,000 in value, 
in order that such notes might be tranamitted to the 
Public Debt Office at Calcutta for cancellation and 
consolidation into a single note for R48,000, having 
previously indorsed the plaintiff’s name on such notes 
at the request of a subordinate of tho Treasury 
Officer, and received а receipt for such notes under 
the hand of the Treasury Officer. Owing partly to 
such indorscments and partly to the negligence of 
the Treasury Officer, such subordinate was enabled to 
misappropriate and negotiate two of such notes, 
aggregating 12,000 in value, The remaining seven 
of such notes were despatched to Calcutta, and a con- 
solidated note for 281,200 was returned and delivered 
to the plaintiff, when the misappropriation of the two 
notes was discovered. The plaintiff sued Govern- 
ment, claiming “that it might be directed to make 
restitution of the two notes or deliver two other notes 
of equal value or their value in cash ” with interest. 
On behalf of Government it was contended that it 
was not liable to the plaintiff's claim, inasmuch as 
the plaintiff, by his agent, had contributed to the 
loss of the two notes, and a master was not liable in 
damages for loss or injury sustained through the 
fraud or dishoncsty of his servant without the scope 
of his employment, Held that the two notes not 
having been delivered to the Treasury Officer asa 
bailce, but having been surrendered, the receipt given 
by that officer must be regarded as an undertaking on 
the part of Government to deliver a consolidated note 
for £48,000 in due course, and the plaintiff's suit 
was in reality one for damages on account of the 
refusal of Government to discharge ita obligation, the 
measure of those damages being theamount by which 
the note for 931,200 fell short of 948,000 with 
interest, and such being the suit, the contention of 
Government was not any answer to it. SECRETARY 
oy STATE ғов INDIA IN COUNCIL v. SEXO SINGH 
Rao. . . r LAR AAL TIO 


93. — — — Failure to deliver steamer 
according to contr&ct—Los of freight 
Charter-party.—Tho plaintiff entered into a con- 
tract of charter-party with the defendants, whereby 
it was agreed between them and defendants “acting 
for the owners” that “the steamer Atholl, now on 
her passage to Calcutta, being tight, staunch, and 
strong, ctc., shall receive on board from the charterers 
а complete cargo of merchandise, to consist of 700 tons 
dead weight, etc., and Being so laden shall therewith 
proceed to Londoo, with liberty to call for any legal 


purpose at any intermediate port or ports, etc., freight 
to be paid on the above cargo on right delivery of the 
same st and after the rate of £4 2s, 6d. per ton. 
Charterers to have the option of cancelling the 
charter-party, if the steamer has not arrived in Cal- 
cutta on the 16th April 1871.” The defendants 
signed the charter-party as “agent of steamer 
Atholl.” The steamer was not, at the time the char- 
ter-party was entered into, on her way to Calcutta, 
being then in the port of London, and she did not 
start for some days after the date of the charter- 
party. She touched at Madras and Colombo on her 
way, and did not arrive in Calcutta until 11th April. 
Rates of freight having declined since the middle of 
March, at which time, it was alleged, the steamer 
ought to have arrived, the plaintiffs sued the defen- 
dante for damages. Held the defendants were liable. 
The measure of damages was the difference between 
the value the steamer would have been to the plain- 
tiffs as an instrument for earning freight at market 
prices, if she had been pnt at their disposal at the 
time when she ought to have been under the contract, 
ie, a fortnight or three weeks earlier, and what she 
was worth to them in the same view at the time when 
she actually was delivered. ScHILLER v. FINLAY 

[8 В. L. R., 544 


94. — ———- Failure to ship goods ao- 
cording to contr&aot— Freight— Ezpen of 
carriags—Sul-oharterers.- Where the defendant 
agreed to ship goods for a certain port, in a ship of 
which the plaintiffs were the sub-charterers, but failed 
to ship any portion of the goods, and the plaintiffs 
were unable to obtain any freight,—Held, in an 
action to recover the whole amount of the freight 
which would have been payable to the plaintiffs if the 
contract had been carried out, that the plaintiffs were 
entitled to recover as damages a sum equivalent 
to the entire freight agreed to be paid by the defen- 
dant for the goods in question, after deducting there- 
from a proportionate part of the expenses of carriage 
which had been saved by reason of the service not 
having been rendered. Held also that the sum pay- 
able by the plaintiffs to the original charterers of the 
vessel for the intended voyage ought not to be 
deducted from the sum payable by the defendant, as 
the damages payable by the defendant must depend 
upon his own contract with the plaintiffs, and not 
"upon the terms of the bargain between the plaintiffs 
and the original charterers. Dx Амвыв & Co. е. 
Mayarra SzrrY 

С.І. R., 5 Calc., 578: 5 С.І. R., 57 


95. — — —— Breach of warranty— Sale 
gf special machine The plaintiff applied to the de 
fendant to sell him an ice-making machine capable of 
turning out 100 secrs of pure ice per hour. Tho de- 
fendant supplied a machine which he represented as 
capable of turning out the required amount of ice. 
Tt was in cvidence that the machine was to be set up 
at Allahabad; that the defendants had undertaken 
not to sell another machine of the same sort to any 
one at Allahabad, so that practically the plaintiff 
would have had a monopoly, or nearly so, as an ice 
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purveyor at that station. ‘The ice machine turned out 
eventually a quantity mueh less than 100 seers a day. 
Held that the plaintiff was entitled as damages to 
the amount paid for tho machine, the expenses of 
ascertaining whether it would turn out 100 seers a 
day, and reasonable interest on the whole; the de- 
feudanta to be at liberty to take back the machine. 
Laxovzovx v, Еушів . 1 Ind, Jur., N. 8., 97: 


96. — — —— Buit for breach of contract 
to admit into partnership— Partnership for 
apecified time.—In в suit brought for damages for 
breach of в contract to admit the plaintiff into part- 
nership,— Held that the damages to be awarded, 
although they should be estimated with reference to 
the profits which the plaintiff might ultimately have 
derived from the partnership, ought not to have been 
assessed at such а sum as would place the plaintiff in 
the position which he might have held at the conclu- 
sion of the partnership. Where the partnership was 
to endure for two years,—Held that one year’s pro- 
fits would be а fair award of damages. LEWIN v. 
Моввівох а Е . 2 Авга, Pt. П, 151 
Failure to pay calls on 
Bhares—Agreememt to forfeit shares.— Whore s 
party takes shares in a trading company, agrecing to 
forfeit his shares if he docs not pay calls upon them 
at certain stated intervals, the penalty of forfeiture 
oih be enforced saps ia ifthe cal are oot paid 
according to ent. The damages not be 
fuel by tho amont of tho call, Аспомвіт 
BHANA о, Ronmoonissa alias Poa Noor Jan 


98. Breach of contract to regis- 
ter document— Nature of suit.—A pottah granting 
an ijara and a kabuliat in similar terms having been 
executed respectively by and exchanged between the 
plaintiffs and the defendant, when the parties went to 
register the pottah the defendant refused to allow it to 
be registered, alleging that the plaintiffs had not per- 
formed certain conditions which were incumbent on 
them before they were entitled to the ijara, In a 
suit for в refund of the deposit money and for dam- 
ages,—Held that the suit was brought, not on the 
pottah and kabulist, but on an implied contract by the 
defendant to do that which was necessary to give 
effect to his own pottah, viz., to allow it to be regi 
tered, and that the real question was whether the plain- 
tiffs had done all that they were required to do to е 
title them to the assent of the defendant to regis- 

id handed 
в, the 


as for keeping в person out of possession, would yot be 
the loss occasioned to the plaintiff by the contract not 
having been performed. Held further that, although 
the amount the refund of which was sued for was in 
fact in deposit’ for the rents of the old lease which 
had not yet expired, усі, as the defendant had aban- 
doned that lcase and entered into a new arrangement 
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as regarded the deposit, he could not now fall back 
‘on the old contract once abandoned, пог could ће retain 
the money under the new coutract which he had 
wrongfully refused to carry ont. МомомотноматЫ 
Dey о. B&EENATH GuOsE . . 20W.B, 107 


90. ———— — Breach of contract to con- 
vey immoveable property.—Where в vendor, 
having agreed to convey, without any reasonable 


DHEAIN И iw NW 


100. ————— Refusal to execute lease 
as agreed— Amount of rent agreed on.—Under an 
indenture of lease, 4 and В covenanted to give C and 

posscssion of premises comprised therein. The 
АҢ was executed by A, C, and D, and B's assent was 
comprised therein, but he refused to execute. On 
breach by A, in an action for damages against A and 
Held В was not liable; but as against A, there 
being no allegation of special damage, the measure of 
damages would be the difference between the rack 
rent aud the rent that was agreed to be paid. Go- 

BERDHONE Dass ©. NITTANUND MCLLICK 
[1 Ind. Jur., М. 8., 41 


101. —-— —- Refusal to give lease as 
greod— Nominal damages.—A party who 
from certain proprietors of an estate pis 
interest therein without advance or premium, 
ing been put in possession and finding another party 
‘Possession № an adverse title, commenced a suit 
against him, which was unsuccessful. He then sued 
the lessors and their representatives for damages to re- 
cover the expenses of the litigation, and the whole of 
the profits he had expected frum the lease, Held that 
the plaintiff had no right to recover from the lessorw 
the expenses of the litigation, and as it was not con- 
tended that the lessors had wilfully misrepresented 
things, he was entitled only to nominal damages. 
Mauounp EA Kuan e. КеВнУВ LAL 
[14 W. В, 382 


108. — — — Breach of clause in lease— 
Rent suit—Substantial damage—Nominal damage. 
B obtained a lease of certain lands from A, agree- 

thereunder to pay to A a certain rental for 
the land, and also a sum of R183-6-3 yearly to 
A's superior landlord, obtaining а receipt’ therefor. 
‘sued B for tho rent due to himself and for the 
sum due to his superior landlord. Held that A 
was entitled to recover the sum due to his superior 
landlord as damages for breach of the contract, mnd 
that the amount of such damages ought not to he 
taken as nominal, but should be assessed on the foot- 
ing of the sum for which 4 might become liable to 
his superior landlord.  RUTNESSUR Brswas r. 
Новвн Снохрив Boss Т.Г. R., ll Cale, 921 


See BASANTA KUMABI DEBYA е, ASHUTOSH 
CHUCKERBOTTY 


[L L. R. 27 Cale. 67: 4 C. W. N,3 
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Contract assigning 
Interest—Guarantes of loss. 
fendants assigned theis mortgage rights under two 
deeds to plaintiff, stipulating to make good any lose 
which the latter might sustain by reason of the oppo- 
sition or resistance of the moi ors, Plaintiff, ina 
suit against the mortgagers, failing to establish one 
of the mortgages, sued the original mortgagece to. re- 
cover damages with interest and costs incurred by him 
in а suit against the mortgagors. Held that the 
measure of damages or loss to which the plaintiff was 
entitled wae not the sum paid by him as consideration, 
but the value of the thing which he had been deprived 
of; and that, the suit being in its nature a suit for 
unliquidated damages, plaintiff was not entitled to the 
interest on the sum awarded as damages. PARBUTTI 
є, Missar Сиіммон LALL . 1 Agra, 98 


104. — — —— Suit for damages for being 
kept out of indigo factory—Calculation of 
damages.—Suit for damages sustained by plaintiff 
during the period she was out of possession of an indigo 
factory with appurtenances. Held that the lower 
Court was right in taking, as the basis of ite calculation 
of damages, a bond fide agreement entered into be- 
tween the plaintiff and her lessees, showing the amount 
of rent which she would have received yearly but 
for the illegal act of the defendant ; that, as the 

` indigo land was an appurtenance to the factory, 
by ousting the plaintiff from the factory all benefit 
derivable from chur lands fit only for indigo was lcst 
by her, and that the sum which represented that loss 
had heen rightly included in the calculation of damages 
to which plaintiff was entitled. HuRISR CRUNDER 
Коонроо е. Bama KALER Denia — 5 М, E., 194 


105. — — — — Breach of contract to culti- 
vate indigo— Agreement to deliver indigo—Risk 
of lors in manafacture:—Wherea raiyat took advances 
тош a planter for the cultivation of indigo, stipu- 
lating to deliver a certain number of bundles of the 
plant, and further stipulating that, if he failed to do 
so by neglecting to cultivate or cut, he would pay 
as damages the prico of manufactured indigo for the 
bundles ascertained to be due,— Held that, if the 
raiyat’s failure to supply the bundles stipulated for 
arose through his neglect to cultivate, he was bound 
to pay as damages the profit which the planter would 
have derived from converting the indigo plant, which 
ought to have been delivered, into indigo, and sell- 
ing that indigo at a fair price, the risk of failure in 
the course of manufacture to be reckoned in estimat- 

ing the damages. Нила о. Bunu Kwan 
[12 W. R., 588 

106. Mode 

Sormance—Firat failure to sow.—In a Sete 
damages for breach of contract to cultivate indigo,— 
Held (1) that, if the raiyats sowed at any time in the 
sowing scason within three years of the institution of 
the suit, they could not be deemed to have committed 
a breach of contract, and that, thereforo, the cause of 
action on such breach of contract could not commence 
before the close of the sowing season. (2) That only 
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one set of damages for one breach of contract alone 
could be recovered, and not a separate set of damages 
for cach breach of failure to do each of all the vari- 
ous acte specified. (3) That such stipulated damages 
should be for one year only, i.e., that the first breach 
involved a liability to pay once, and once only, the 
stipulated damages, and that the contract ceased and 
determined therewith. (SHUMBOO NATH PUNDIT, J., 
dissenting.) Morzz Sanoo с, Fosses 6 W. R., 278 


107. — —— — — — — Bengal Regu- 
lation VI of 1823, г. 5, cl. 2.—Held that the 
limit of damages recoverable under cl 4, Regu- 
lation VI of 1823, was three times the sum advanced, 
and that the amount of advance iteclf could not be 
included or considered, except as the mode of measur- 
ing the damages, ZYN-OOD-DEEN v. WRIGHT 

[3 Agra, 77 

108, Bengal Regu- 
lation VI of 1833, s. 5, cl. 4.—When a breach 
of contract: to sow indigo arises, not from accident, 
but presumably from dishonesty, the case no longer 
falls within ch 4, s 5, Regulation VI of 1823, 
which limited the amount of ponalty to three times 
the sum advanced, but the plaintiffs were entitled to 
recover an amount of damages not excoeding the sum 
which the defendaut stipulated to pay on failure 
by him to perform his contract, Lan Manowmp 
Biswas v. WATSON 

[4 W. B., 63: 1 Ind. Jur, N. 8., 3 

109, — — — — — —  — Bengal Regu- 
lation VI of 1828—Fraud.—It is not imperative 
on the Courts, in cases of breach of contract for tho 
supply of indigo plant, according to the provisions of 
Regulation VI of1823, to award threo times the 
amount of the advance. Where the breach is not 
fraudulent, tho penalty should be adjudged with 
reference to the extent of the injury sustained, but 
not exceed three times the sum advanced, Where 
the breach is fraudulent, the extent of the injury sus- 
tained is, without any restriction whatever, the stand- 


ard for regulating the amount awardable. DALEEP 
Sivan о. быти Ёовпом Laiu — .1 Agra, 69 
110. Liguidated 


in the month of Magh, “in consequence of the loss of 
indigo and ite profits, the defendant should pay com- 
pensation at the rate of twelve sicca rupees per 
bigla.” Held that tho stipulation for the payment by 
the defendant of twelve sicca rupees per bigha, in 
the event of the land not being prepared for seed by 
the time mentioned, was a reservation in the nature 
of liquidated damages ; aud that the plaintiff was not 
eutitled to recover more than that sum in respect of 
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the breach of that stipulation, although loss to a 
greater extent may have been sustained. MACRAE 


©, Јноомоск Мівзв 
386: 2 Hay, 301 


ш. Measure of 
damages, In estimating the measur 
bo paid for breach of contract to cultivate indigo, tho 
period of the breach sbouldtbe taken as the time for 
estimating the damages. Generally, the natural and 
immediate consequence of the breach of coutract 
should alone be looked to, and not some possible re- 
mote result. Supposed profits ought not to be given 
as part of tho damages, unless under special and 
extraordinary circumstances. ZBENUTTUNISSA v. 
Tocs . . . . М. В, 1864, 
па. Act X of 1886, 
4. 8.—When there has been а breach of contract to 
sow and cultivate indigo, both liquidated damages 
and the amount advanced to the cultivators cannot 


be recovered under s. 8, Act X of 1836. MAHOMED 
Kass Cuowparx е. FORBES . 5 W. R, 277 
Mamouzp Kasra c.Fogszs . 8 W. R., 257 


ns. Suit on breach 
of contract to cultivate and deliver indigo for reco- 
very of the amount specified in the contract. Held 
that, unless it was clear that the intention of the par- 
ties to the agreement was to treat the sum mentioned 
not as a penalty, but as liquidated damages, behind 
which the Court should not look, the Court could not 
award damages beyond the amoant of injury actually 

sustained, Doris e. MUNDARER MUNDUL 
[5 W. R., 8. C. С. Ref., 10 


HixGvN SowDAGAB v. Borsrux CHURN Озан 
[0 W. R., Cir. Ref, 5 
114 —— ——— —— Ligsidated 
damages.—In a suit to recover damages under а ka- 
buliat, in which defendant bad engaged to sow and 
cultivate indigo, and in case of failure to pay as dam- 
ages a specified sum for every year,— Held that the 
‘amount agreed to be paid should be treated as liqui- 
dated damages, and not as a penalty. LEDLIB г. 
Внлроо PORAMANIOK „ . . ПУ. В.,558 
115. ‘The sum: to 
be paid by a raiyat as damages for breach of contract 
in respect to the sowing of certain lands with indigo 
must be regarded as liquidated damages, and not as a 

penalty. Тлым MUXDUL с. Watson & Co. 
07 W. R., 94 

16. — —————— — — — | Sum 

by parties—Where the contracting parties have 
b ipe at what sum the amount of damages for breach 
of а contract shall be estimated, it is not necessary 
to prove the amount of loss sustained. PALMER с. 
SECRETARY OF Stars FOR INDIA — . 3 Agra, 194 
17. Breach of contr&ct—Liqui- 
dated damages— Penalty —Pleading.—Where the 
parties to a contract stipulate for the payment of в 
specified sum for any breach of it, and ti les 
resulting from any such breach aro uncertain and in- 
capable of accurate valuation, the sum agreed to be 
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paid will be treated as liquidated damages, and not 
as penalty. In a suit for breach of contract it i= 
open to the defendant to plead in that suit (without 
being obliged to bring а fresh suit) that the plaintiff, 
being the first to break the agreement, cannot now 
sue for damages for something subsequently done by 
the defendant in contravention of it. ASHRUFUNISSA 
Bsoume.Srawant . . ТМ, В, 808 


Breach of contract in sell- 


that plaini 
anything beyond the damages he had actually sus- 
tained. МАрнов СномрЕв Roy v. Гооккв JE- 
LANEB 0. 0. o ‘o У. В., 212 


119, —___ Compensation for breach of 
contract—Contract Act, s. 74.—Where a kobala 
is not executed within the stipulated date, an in- 
tending purchascr is not entitled to compensation 
under the Contract Act, s. 74, unless he can show that 
he tendered the purchase-money and the bond, together 
with a draft of the kobals, to the opposite party, who 
then refused toexecute. FUKEER AHMED v. 16808 
Compa Das. . . 20 WEB, 481 


120. Li 
damages—Penalty—Measure of dama, 
of 1872 (Contract Act), а. 74.—Under: 
Contract Act, 1872, the Courts are not bound, even in 
cases where the parties toa contract have, in anticipa- 
tion of a broach, expressly determined by agreement 
what shall be the sum payable as damages for the 
breach, to award such sum for a breach, but may 
award for the sáme “reasonable compensation” not 
exceeding such sum. Ав в general principle, compen- 
sation must be commensurate with the injury sus- 
tained. Acting upon this principle, when the injury 
consiste of в breach of contract, the Court would assess 
damages with a view of restoring to the injured party 
such advantages as ho might reasonably be ex 
to have derived from the contract had tho breach 
not occurred. Held therefore, where the parties 
to a contract to deliver a certain quantity of raw 
indigo on а certain day agreed that а certain sum, 
should be paid as compensation in case such indigo 
was not delivered as pet that the method of assess- 
ing damages in case of а breach of the contract would 
beto ascertain tbe quantity of indigo which could have 
been pressed out of the stipulated amount of indigo 
plant, to ascertain the price at which the indigo 
might have been fairly sold in the market during 
the season to which the contract related, and to 
deduct from such price the ordinary charges of pro- 
ducing and selling the quantity of indigo in question, 
and that more than the amount so ascertained ought 
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not equitably to be awarded, such amount being 
* reasonable compensation” for в breach of the cone 
tract. Srigopal Pal Chowdhry v. Bengal Indigo 
Company, W. R., 1864, р. 854, is presumably over- 
ruled by the cases under tho Contract Act, а. 74. 
Nar Влм r. нів рат . ILL. Е, 5 АП, 388 


121. -Breach of a con- 
tract to pay various sums— Agreement to pay en- 
hanced rant in event of breach— Liquidated damages 
— Penalty — Contract Act, s. 74.—By the terms ofa 
deed, a tenant was liable to pay rent to the plaintiff at an 
enhanced rate if he failed to pay, at a time specified, 
Government revenue, interest ou a mortgage, and the 
rent agreed upon. The interest and the rent having 
fallen into arrears, and a suit having been brought to 
recover rent at the enhanced rate,— Held that plain- 
tiff was entitled to recover the additional amount as 
liquidated damages, BALEKURAYA v. ЗАНКАММА 

[I. L. В., 22 Mad., 458 


122. Contract Act, 
2.7, 74 — Interest — Agreement to lend money—Da- 
mages recoverable by lender for breach of such agree 
ment.—The plaintiff, в money-lender, by в written 
agreement agreed to lend the defendant the sum of 
220,000 at 7] per cent. рег annum for three years on the 
security of certain lands. From the evidence it в] 
that the loan was to have been advanced on 1% 
March 1887, and that the plaintifPs stony had 

pared necessary deeds, which were ready on that day 
ps execution by the defendant. The plsintiff had on 
that day withdrawn 820,000 from his bankers, where 
it had been lying in it, bearing interest at 6 per 
cent. per annum, and anim took it to the attore 
ney’s office for payment to the defendant. The defen- 
dant, however, did not attend, and on the following 
day the money was paid іп’ again to the plaintiff's 
bankers at the same rate of interest as before. Tho 
defendant failed totake the loan, and the plaintiff sued 
him for breach of the agrecment. He claimed as 
damages interest on the 920,000 at 1$ per cent. per 
annum for the three years for which under the 
agreement the loan was to be made. Held that 
he was not entitled to interest for three years, but 
only to interest for such period as might reasonably 
be required to find another borrower of the 920,000 at 
the rate of interest npon between him and 
the defendant. The Court accordingly awarded him 
interest at 14 per cent. per annum (i. е, the difference 
between the banker's rate of interest and the contract 
rate) on 120,000 for four months, together with the 
expense of preparing the deeds required for the pur- 
рове of the loan, DATUBHAI EBRAHIM v. ABU- 
Barz Moun .  LI.R.,19 Bom., 949 


133. Contract which 
had become impossible to perform—Further and 
other relief—Damages—Contract Act (IX о 

— Novation.—Money having been 
imer mortgage, with poetidon to be 
е, to 
iven tothe lender, key lush, however, had then 
already been attached under а decree, and had been 
то, п 
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ges being the amount of the advance, together with 
terest from the date when, had performance been 
le, the land should have been made over to 

im, SETH JAIDAYAL v, ВАМ SAHAB 
(LL. В. 17 Calc., 492 


124, ——— — — — Contract Act 
(IX of 1878), s.74—Penalty—Liquidated damages 
— Stipulation fo pay sum named in case of bre 


iy for the breach of the agreement 
Court gave a decree only for the value of the trees which 
they would have ten years hence if they had not been 
eutdown, Held that в. 74 of the Contrat Act has done 
away with the distinction Miren pee and liquid- 
ated damages, and has left it to the: ri fa cases where 
a sum is named to be paid in case of breach, to award а 
reasonable compensation not exceeding the sum named, 
‘That in this case the value of the trees cut down 
cannot be regarded ва a measure for assessing the 
damages. The lower Court sbould have fixed some 
reasonable sum, not exceeding R500, the amount stipu- 
lated, as would be likely to prevent any future breach, 
Nait Ват v. Shib Dat, I. І. В, 6 All, 988, 
distinguished. Brakmaputra Tea Co. v. Scarth, 
І.І. B., 11 Cale., 545, referred to, DILBAR SARKAR 


v. Јотвы Ков . . .80.W.N.,48 
135. Breach 
nant for title—Vendor and ны 


gagor and mortga ges— Value. i . 
а а from РИ 
to recover from a vendor who has guaranteed his 
title the value of the land at the date of the eviction, 


e for а term of years, the mortgagee 

is entitled to damages for being deprived of в favour- 

able and long-enduring investment, Рог the purpose 

of estimating such damages, the Court will value the 

spective profits as a jury would. NagARDAS 
JAUBHAGYADAS v, AHMEDKHAN 

: (LL.B, al Bom., 175 

196. = 4; iation 

by rendor—Patsing of property—Power of resale 

w<Contract Act (1X of 1673), a 107 hanging 
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shape of claim—Amendment of plaint.—The plain- 
tiffs under several contracts with the defendant pro- 
duced by manufacture goods answering to the descrip: 
tion of the contracts and ‘appropriated them to the 
several contracts. On notice of the production of ће 
goods being given to the defendant, he directed the 
goods во appropriated to be marked and despatched for 
shipment according to certain instructions. The 
tiffs carried out these instructions, but the goods could 
not be shipped, as tho vessels in which they were tobe 
shipped were not available at their usual place. Held 
the ownership in the goods was transferred to the defen- 
dant, and the plaintiffs became entitled under s. 107 
of the Contract Act, after due notice to resell them on 
the defendant's refusal to take delivery and to recover 
as damages the difference between the contract, price 
of the goods and the price at which they were resold. 
‘Semble—The proper course to be adopted, when it is 
sought to shape a claim for damages differently from 
what appears in the plaint, is to amend the plaint and 
add а claim for damages on the basis of that amend- 
ment. Then at the trial evidence may be given in 
support of the amended statement. But that course 
ought not to be allowed to be adopted after the 
plaintiffs have once closed their case and the defen- 
dants have been called on to meet the claim as origin- 
ally framed in the plaint, Fule 4 Co. v. Mahomed 
Hossain, Г. І. В» 24 Cale., 124, followed. Сыхв 
Jure Мола Co. є. EBRAHIM ARAB 

[L L. R., 24 Cale, 177 


Уста & Co. v. MAHOMED HOSSAIN 
[L L, R., 94 Calc., 124 
1C. W.N, 71 


197. ———————————— Measure of 
damages on breach of contract by purchaser— Рокет 
of re-sale—Contraot Act (IX of 1872), а. 107— 
Bight of re-sale to be exercised within a reasonable. 
tina ofthe breach of contract—Measure of damages. 
—In the case of а salo, if the purchaser does not pere 
form his part of the contract, he is liable in damages to 
the seller, the measure of damages being the difference 
Between the contract price and the price which the 
seller could have obtained for the article at the time 
ofthe breach of contract. If в vendor, on breach 
of contract by non-payment of the purchase-money, 
elects to exercise the right of re-sale given to him 
by в, 107 of the Indian Contract Act, 1872, not 
only is the vendor bound to wait в reasonable time 
after giving notice to the vendee of his intention 
to re-sell before actually re-selling, but be is also 
bound to exercise his right of re-sale within a reasonable 
time after the date of the breach. Prao NAmAIw 
є. Mon CHAND . .LL.R. 19 All, 535 


128. Principal and 
agent—Consignment of goods for sale—Unauthor- 
ized sale by agent below limit.—The measure of 
damages, in a case where an agent has in breach of 
his duty sold goods of his principal below the limit 
placed upon them by the principal, is the loss which 
the principal has sustained, and if he has sustained no 
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loss, he can only ask for nominal damages, Max- 
CHUBHAI NAVALCHAND v. Top 

[L L. R., 90 Bom., 688 
. Sale ofunascer- 
tained goods—Brench of contract—Power of re-sale 
— Contract Act (ІХ of 1872), а. 107.—Vhe plaintiffs 
sold to the defendant under an “ Indent ” contract ten 
cases of tobacco at an agreed price. On arrival, the 
defendant refused to pay for and take delivery of the 
goods, on the ground that they were not the goods 
contracted for. After notice to the defendant, the 
plaintiffs re-sold the goods and sued to recover the 
Expenses of the re-sale and the difference between the 
price realized and the contract price with interest. 
Held that cl. 1 of the Indent Contract gave the 
plaintiffs a right to re-sell the goods, and sue for 
the damages mentioned therein. 8. 107 of the Cone 
tract Act had no bearing on the case. Yule 4 Co. у. 
Mahomed Hossain, I. І. R., 24 Calc, 124, dix 
sented from. Mout Зовоттв & Со, v. Госнмт 
Снахр . ` . L L. R., 25 Calc., 505 


130. Breach of cone 
tract by purchaser—Re-sale—Contract Act, a. 107. 
—The plaintiff sold to the defendant a certain number 
of cases of embroidered muslin. The defendant took 
delivery of some of the cases, but refused to take 
delivery of, or pay for, the rest. The plaintif? re-sold 
the goods refused by the defendant, and brought 
a suit against the defendant for damage 
that the proper measure of damages was the difference 
between the contract price of the goods which the 
defendant had refused to accept and the price 
realized by the plaintiff onthere-sale. Moll Schutte 
fs. v. Luchmi Chand, I. L. R., 25 Cale, 805, 

lowed. Yule 4 Co. у. Mahomed Hossain, I. L. В. 
24 Cale., 194, dissented from. Baspzo r. Змтот 

[L L. R., 33 АП, 55 


181. Contract consist» 
ing of distinct contracts with separate parties— 
Misjoinder of parties as defendants—Grant of 
relief not prayed for—Ligquidated rate of damages 
applicable to certain specified breaches of contract 
only— Form of decree—Costs,—Seven salt manufac- 
turers, the defendants, contracted with 4 to manus 
facture and store in the factory in the name of, and 
for the benefit of, A such quantities of salt as he might 
require them to manufacture each season for seven 
years, in consideration of 4’s paying them at the rate 
of R11-8-0 per garce of salt, four months’ credit 
after each delivery being allowed to 4, and of his 
paying Government taxes and dues, and executing all 
but petty repairs in the defendants’ factory. В was 
a party with A to the contract, though he was not 
expressly mentioned therein. A assigned his share in 
the contract to С. В, as first plaintiff. and С, as 
second plaintiff, brought a suit against the defendants 
alleging that the defendants had failed to fulfil their 
part of the contract during the second year of its 
continuance (1886), and praying о that all the 
defendants be directed to deliver to plaintiffs the 
salt collected during 1886 ; (2) that defendants 2, 4, 
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and 7 should be held liable for any damages plaintiffs 
might suffer through a fall in the price of ‘The 
Court of first instance, having held that the contract 
contained seven separate and distinct contracts, cach 
defendant having contracted with reference to his 
own pans oaly, decreed (1) that the seven defendants 
should pay damages at the rate of 95-120 per 
garce for the salt collected by each during the years 
1886 to 1889, leaving the quantity to be ascertained 
in the execution of the decree ; (2) that the defendanta 
should pay the plaintiffs’ costs. Оп appeal, the Dis- 
trict Judge modified the decree by fixing the rate 
of damages at ¥45-10-0 for each garce of salt. 
Held on appeal that the suit was bad for m 

Since the case of cach defendant, as a party tom 
distinct contract, should be decided on its own meri 
that the decrees of the lower Courts were bad in 
making all the defendants jointly and severally liable 
for coste, and for damages for other years than the 
year 1886, and in not ascertaining the amount of 
‘damages payable by each defendant ; that the measure 
of damages was what the plaintiffs had lost by the 
breach of contract, but that the lower Appellate Court 
was wrong in applying the rate fixed on this princi- 
ple to each defendant without ascertaining the perti- 
cular nature of the breach of which each defendant 


was guilty. NAMASIVAYA GURUKKAL v. KADIR 
AXMAL . . . L L. R., 17 Mad., 168 
132. Agreement to 


discharge a debt due by debtor to a third party— 
No time fized for performance— Failure to perform 
within a reasonable time— Cause of acti Defen- 
dant agreed to discharge а debt due by plaintiff to 
a third party, secured bya mortgage of a village 
which was held by plaintif? on lease and which had 
been sub-let by him to defendant after tho mortgage 
tothe third party had been granted. The agreement 
vided that, if the defendant failed to discharge the 
bt, he should be liable to plaintiff for any damage 
which the latter might sustain. No time was fixed 
for the пее by the defendant of this obliga- 
tion, and he, in fact, failed to perform it for в period 
of nearly three years, whereupon th.s suit was brought. 
Held that the agreement was not а mere contract to 
indemnify ; that defendant was bound to discharge the 
debt within а reasonable time, and that his failure 
to do so during three years was а breach of the con- 
tract, notwithstanding the fact that the third party bad 
not enforced his claim against the plaintiff. The 
measure of damages payable in consequence of such 
breach would be the amount of the debt which defen- 
dant had undertaken to discharge. Dorastnca ТЕУАВ 
v. ABUNACHALAM Снвтт! . L L. R., 83 Mad., 441 


(b) Torts, 


1898 — Assessment of damages, 
Praotioe as to.—In а suit for rccovery of dam- 
ages the Court which trics the case must, before 

final decree, assces the damages, and not 
leave ‘them to be assessed in execution о’ the deerce. 
"The practice on the original side of the Court as to 


тоъ п. 
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assessing the amount of the damages discussed. 
MaxinaM v, Brat Мавнінсх 4 B. L, B., Ap., 66 


Квівто Monux МООКЕВЈЕЕ v. JUGGURNATH 


. 
DAM- 


Вох Jooozg b os . nW.R,236 
Віхра Bor v. Lata RAMSABAN SINGH 
[1 B.L.R,8. N., 88 


Bova Bret е, Lata RAMSARAM ÉSINGH AND 
ВнЕмсск Sixeu v, Juacer Since 10 W. R., 100 


184. "Wrongful act—Injury done 


—Punishment.—In assessing damages caused by а 


wrongful act, the injury sustained should alone be 
considered, not the punishment to be indicated. 
. 5 W. R., 107 


BULOBHCDDUR SINGH г. SOLANO 


(I. L. R., 1 Calc., 385 
—— — Right to damages— Estab. 
nt of cause of action—Assignment at too 
large а sum. —Where a cause of action is established, 
the plaintiff is entitled to some damages. His claim 
onght not to be dismissed altogether by tho lower 
Appellate Court because the first Court assessed the 
damages аё too large в sum, PARUSNATH SHAHA 
v. BROJOLAL GOSSAIN . .8'W.R., 44 
187. — — — — — — Plaintif ezag- 
gerating hia claim.—A plaintiff who comes into 
Court with а monstronsly exaggerated statement of 
injury sustained is only rightly served if the Court 
dismiss his claim in foto, although some injury was 
found to have been sustained by him. THAKOOR 
LULBET NARAIN DEO v. JUGGURNATH Mi88ER 
[8 W. R., 476 
— ——— Plaintiff ezag» 
geratin, —A Judge in appeal was held to 
have done wrong in dismissing a plaintiff's case in 
toto with all costs, on the ground that he had mon- 
strously exaggerated his claim in the first instance, 
when there was а ground, although small, for the 
plaintiff's contention. — RAMOHUNDER CHUCKER- 
BUTTY г. MABIOTT . . . 15 W. R, 465 


M W. R, 148 

140. —_——— Responsibility of each 
member of common assembly —Compensation 
— Duress.— Held that in в suit for compensation for 
damage done to property, cach and every one of the 

‘reons was equally responsible to make compensation 
For the loss sustained, when he happened to be a part 
of the common assembly and executed a common pur- 
pose, and that esch one was not liable only in propor- 
tion to his share of the plunder received or of the 
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damage done by him. Coercion to form а member 
of the assembly, or bear a part in the damage, is no 
excuse from responsibility in a civil suit for compen- 
sation, GANESH SINOH v, RAM RAJA 
ЗВ. L. R, P. C., 44: 12 W. R., P. C, 88 


141. Mental anxiety—Damage 
arising from tort.—Damages are not usually award. 
able under the express head of “ mental anxiety,’ 
but in all cases in which damage ariscs from a tort, 
as distinguished from a breach of contract, the Courts 
in awarding damages are not compelled to estimate 
the damage too precisely, but are at liberty to give 
damages which may cffectually protect the injured 

rty from а repetition of the wrong. Ровоокн 

говввін ©, PUZUL HossEIN 
N. W. 200: Ed. 1873, 202 

142, — ————- Abuse and assault— Posi- 
tion in life of plaintiff.—1n. it for damages 
casioned by abuso and assault, the plaintiff's position 
should be considered for the purpose of seeing how 
far the compensation awarded is commensurate with 
the injury inflicted, but not for giving a decree 
against the defendant beyond any possibility of his 
ever satisfying it, simply because the plaintiff is a 
man of в somewhat high position in life. JOYPAL 
Rore.Moxmoow» Roy . .17 W.R., 280 

143. Assault without provoca- 
tion.—In e suit for damages for an assault made 
without provocation, the damages given should be 
commensurate to the injury and annoyance caused, 
even though there has been no serious personal injury 
sustained. RAMJOY MUzOOMDAR v. RUSSELL 

[W. R., 1864, 370 
Injury done by cattle tres- 
g—Striking average —Striking an average 
‘on the amounts stated by several witnesses is not a 
proper mode of assessing the amount of damages 
sustained by the plaintiff in respect of injury done to 
his crops by the defendant's cattle. SUBIUTOLLAH 
Cnowpzuxr ©, Марса Bux CuowpHRY 
[W. E., 1864, 368 

145. — —— Loss ofeultivation by cut- 
ting embankment.—In a suit for damages for 
loss of cultivation by the cutting of a bank, the plaine 
tiff is entitled not merely to the rent of the land, but 
also to the profits of cultivation. Ромити SINGH r. 
MEHER ALI . . . WR, 865 


144. 


148. Defamation—Conriction and 
‘fine by Criminal Court.—A Civil Court is not bound 
to give damages for defamation after the defendant 


Criminal Court where plaintiff has suffered no actual 
damage. Оомл CRURN alias GOPAL CRUNDER Roy 
Могоомрав v. GIRISH CHUNDER BANRRJEB 
[25 W. R., 
147. — — —- Compensation for land 
taken by Railway Company under Act VI 
of 1857 —Compensation— Probable damages to ad- 
joining lands.— When land is taken up for a railway 
company under Act VI of 1867, the owner should 


claim for all damages likely to be caused to his а4- 
joining lands by the works of the company ; and no 
suit will lie for damages so caused if they could rea- 
sonably have been foreseen at the time of the fixing 
of compensation. Whether such damages could rea- 
sonably have been foreseen or not is a question of 
fact to be determined by the lower Court. ТАРГРАВ 
Govixpanal e. B., В. дхр С. І. ВАИМАХ Com- 
РАМТ. В. В. Амр С. 1. Bamway Co. е. TAPIDAS 
GOBINDBHAI . . . 6 Bom, A. C, 116 


Malicious  prosecution— 
to feelinge—In estimating damages for а 
malicious prosecution, a Civil Court is not necessaril 
wrong in taking into consideration the plaintiff's feel- 


ings. Ново Laut Biswas ©. Ново Снокрев Rox 
09 W. R., 89 
149. —————————— — Compensation. 


—In a suit for malicious prosecution on a false charge 
of dacoity, a Civil Court in awarding damages is not 
limited to the amount mentioned in в. 270 of the 
Code of Criminal Procedure, SHAMACHURN HALDER 
©. BEHARI LALL Komay . 14 W. R. 443 


150, — — — — — — Injury to feel- 
ings—Reimbursement of legitimate expenses—In 
а suit for damages for malicious prosecution, damages 
are given on two grounds—first, on the ground of 
а solatium for injury to the feelings of the party 
prosecuted ; secondly, as а reimbursement for legiti- 
mate expenses incurred by him in his defence. 
Ordinarily speaking, the plaintiff, in ccessful 
action for malicious prosecution, is entitled to recover 
all coste necessarily incurred by him in his defence in 
the previous prosecution, but each case must be 
governed by its own circumstances. Hicks v. 
Faulkner, І. R. 8 Q. В. D., 167, Mitchell v. 
Jenkins, 5 В. and Ad., 695, referred to. Rat Тома 
BAnHADUB v. Rat боров Samoy 1С. М, N., 587 


151. — — —— Wrongful distraint— 4е- 
tual loss.—In a suit for damages for excessive dis- 
tress, tho Judge awarded to the plaintiff damages 
eqgrivalent only to the actual loss sustained. Held 
that he had а discretion with respect to the amount 
of the damages, and that there was no ground for in- 
terfering with his assessment, TEBKARAM KYBUTT 
©, Влзківнен Ror . А + Marsh., 495 


152. "Wrongful act— Suit for 
session of property.— Prospective bac due 
should be awarded according to the loss caused to 
plaintiff by the wrongful act of the defendant ; and, 
where such act renders it probable that plaintiff will 
be в loser in future time, the award should embrace 
prospective loss. КоомлвЕЕ DASSEE v. Вама SOON- 
РЕВЕЕ DASSEE . . . 10 W.R, 


153. Buit for negligence — Mode 
of assessment— Practice— Fresh issues—Civil Proce- 
dure Code (Act X of 1877), г. 566.—In в suit for 
negligence, where it is possible that the Court may 
take one or more different views as to the proper 
measure of damages, the plaintiff must come prepared 
with evidence as to the amount of damages according 
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to whichever view the Court may adopt, and if the 
evidence produced is applicable to one view only, the 
Court cannot give the plaintiff a re-trial and allow 
him to remodel his case with fresh evidence under 
s. 566 of the Civil Procedure Code. That section is 
intended to provide for cases where some point has 
come to light in the Appellate Court which has not. 
been raised, or the importance of which has not oc- 
ситод о Ша partire dr to Ma te to are bes 
low. ANUNDO LALL Dass ©. BOYcAUNT Ram Ror 
[L L. R., 5 Calc., 288; 4 C. L. R., 473 


154. ———— Wrongful conversion— 
Detention of ornaments pledged.—In an action for 
for the detention of ornaments pledged with 

the defendant which the defendant has wrongfully 
converted to his own use, the measure of damages is 
the value of ornaments, less the sum for which they 
have been pledged. HAsAM Кани e боха Ја. 
рал «wee 5 Bom, О. 0,140 
156. Соятеуащее of 
timber—Price at place of destination.—In an action 
for the conversion of certain timber, the 
plaintiff claimed to recover as damages the market 
value of the timber at the town of Rangoon, to which 
it was being conveyed at the time of the conversion. 
Held that the cost of carriage to Rangoon from the 
place where the wrougful conversion occurred must be 
deducted. Вомвах-Вовман TRADING CORPORATION 
е. MAHOMED ALLY . LLB.4Cale, 116 


156. Moveable pro- 
perty—Non-ezistent moveables—Contract to assign 
after acquired chattels —Completion of as 
on property coming into existence—Transferee 
notice of hypothecation—Suit against transferee 

Sor damages for wrongful conversion.—Held upon 
Principles of equity that а hypothecation of certain 
future indigo produce was a valid contract to assign 
such produce when it should come into existence ; and 
that the hypothecation became complete when the 
oe was grown and the produce realized, and was еп- 
inst & transferco of such produce with 
е obligee’s equitable interest. Collyer v. 
reer я 19 Ch. D., 842, and Holroyd v.Marsh. 
L.R., 10 H.L., 191, referred to. Held also that such 
‘an interest would not avail against а transferee with- 
out notice. Joseph v. Lyons, L.R., 15 Q.B.D., 280, 
and Hallas v. Robinson, L.R., 16 Q. B. D., 288, re- 
ferred to. In а suit against such a transferee with 
notice, who had sold the produce, for res for 
wrongful conversion of the security,—Held that the 
measure of under ordinary circumstances, 
and where a fair price had been obtained, would be the 
amount which the defendant had realized by the sale. 
Misri Lal v. Moshar Hossain, I. L. R., 18 Calc. 
262, referred (о. BANSIDHAR v. SANT LALL 
(LL. R., 10 All, 138 

187, — Injury to indigo crop— 
Gross negligence.—In a suit in which it is proved 
that defendants maliciously and from gross negligence 
allowed their cows to trespass on plaintiff's lands 
and to destroy the indigo plants thereon, knowing the 
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value of the crops to the plaintiff, it was held that 
the case was one of tort, in which the wrong being 


deliberate and malicious, the plaintiff was entitled by 
way of damages, not tothe mere valueof the growing 
plants destroyed as the actual loss sustained, but to 


Suit for value of trees cut 
down—Person with some claim of right.—Suit 
for damages in respect of the value of trees cut down 
by the defendant, not as в wrong-docr, but as опо 
having some claim of right to to jusity him. Held 
that the computation of ан such a case is not 
a matter of exact calculation, but must be left to the 
discretion of the Judge who hears the evidence. 
Роввиз о. MEER MAHOMED KASSEEM 
OW. R, 288 
150. — —-— Suit for illegal eject- 
ment Surely of lentee.— Explanation of the prin- 
ciple of assessing damages in a suit by a surety of the 
lessee who has afterwards become his partner for 
damages for illegal ejectment of the lessee before 
the expiration of the lease, Вувворл Kant Roy 


v. Вам Tuxxoo Boss . ТМ. В., P.C., 51 
S. C. ВОВРАКАМТН Roy г. ALUX MUNJOOREE 
Dassram . . . 4 Мооге’в L A, 821 


160. —————— False __ representation— 
Саме of action— Recurring damages.—Where plain- 
tiff had in a former suit, brought to recover a part of 
the consideration-money together with the excess 
rent paid by him on а patni settlement which 
defendant had induced him to take on a false repre- 
sentation рее the lots included in it, obtained 
consequential damages—Held that he could not 
spared jm a second att to (gee buck aronlled Froti 
of rent paid by him in terms of tho patni pottah 
since the institution of tho first suit. When onco 
the cause of action is matured, the subsequent occur- 
ther damage, after or before adjudication 
of the origiual mat! does not originate а fresh 
cause of suit. Мимо) Sunrex Dgo v. laesum. 

R, 191 


. . . ow. 


Actions for compensation 


161. 
for destruction of life—Act XIII of 1855.— 


Mode of estimating damages in actions brought under 
Act ХШ of 1855 8 discussed. VINAYAK RAGHUNATH 
v. Овкат INDIAN PENINSULA RAILWAY COMPANY, 
(7 Bom, O. С, 13 

Lm ©. Ganga Dat . ІІ. B., 1 All, 60 
Зовавл RATANJI c. GREAT INDIAN PENINSULA 
Banwax СоМРАМТ . 7 Bom., О. O., 119 note 
RATANBAI ©. ОвЕлт INDIAN PENINSULA RAIL- 
WAY CoxPANY . 7 Bom, О. О, 120 note 
And, on appeal, RATANBAI е. GREAT INDIAN Ре. 
а Rainwar Company . 8 Bom., О. C., 180 
—— Suit against Collector for 
Pi illegally at prm a suit against tho 
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Collector personally for damages ou account of loss 
sustained by illegally selling to the second highest 
bidder, the difference between the two bids is the 
proper measure of the plaintiff's loss, and not the 
actual or probable value of the estate. CORNELL с. 
Оору Tana CHOWDHRAIN . 8 W. B., 378 


168. —__—— Action of tres — Dam 
age to property by alteration of neighbouring house 
—Injunction.— Plaintiff and defendants, occupants 
of neighbouring houses, were joiut tenants of the 
party-wall. Defendants unroofed their house, raised 
the wall, and placed beams on it to rebuild their 
house. The lower Appellate Court found that, in con- 
sequence of this alteration, the rain from defendants" 
house descended upon plaintiff's verandah aud caused 
damage to plaintiff, and decreed that defendants 
should restore the wall to its former height, and re- 
move the beams placed on it. Held, on special ap- 
peal, that taking tho finding to be that the alteration 
created “ stillicidium,” where it did not exist before, 
or that it rendered more burdensome an existent 

, “servitus stillicidii,” it would bo very dangerous to 
hold that every trifling excess in the exercise of a ser- 
vitude should justify the pulling down of the build- 
ing creating the excess ;that in the present case the 
damages should be assessed and awarded, and the in- 
junction to remove the roof of the house and reducc 
the wall bo made conditional upon the defendants not 
removing the cause of the nuisance, In such & case, 
the measnre of damages is the amount which will in- 
duce the defendants to abate the nuisance. AKILAN- 
DAMMAL v. VENKATA CHALA MUDALI 

[0 Mad., 112 
164. 


Trespass to im- 
moreable property— Quarrying stone without leare. 
—Where the defendants without leave quarried on 
the land of the plaintiff and removed a largo quantity 
of stone therefrom, it was held that the plaintiff was 
entitled to recover by way of damages the value of 
the stone after it was quarried, and that the defen- 
dants were not entitled to a deduction therefrom of the 
cost they had incurred in quarrying the stone. Date 
3IBA ANANDBAY с. BOMBAY, BARODA AND CENTRAL 
Isoa Banwar Coxrawr . 6 Bom., A. C., 


165. —————— Infringement of trade 
mark—Damage caused to plaintiffs by way of 
enhancement of loss, and not by lom of 
profit. Whero the infringement of tho plaintiffs’ 
ta mark by the defendants caused a loes of profit 
to the plaintiffs, not by diminishing the amount of 
goods sold by the plaintiffs, by taking away their 
customers or ousting them from tbeir usual market, 
but by causing the goods actually sold by the 
plaintiffs to be sold at a diminished price, — Held 
that the defendants were liable for the loss sustained 
by the plaintiffs; and that the amount of the reduc- 
tion in the price of the goods sold was the measure 


dee 


of es. The plaintiffs sued the defendants for 
the t of a trade mark used by the plain- 
tiffs пров bundles of yarn sold by them, and known 


aa No. 20red tic" yarn, They alleged that the 
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2, MEASURE AND ASSESSMENT OF DAM- 
| AGES—continued. 


defendants introduced into the Madras market & 
quantity of yarn bearing similar marks to those 
upon the plaintiffs’ yarn, but of very inferior quality ; 
and that, in consequence of this act on of the defen- 
dante, the selling price of the plaintiffs yara was, 
during the months of April and 1885, depreci- 
ated beyond the amount of depreciation attributabl 
to the natural fall of market prices in those months; 
‘aud they contended that such depreciation was the 
natural and reasonable result of the defendante’ 
wrongful act. ‘The plaintiffs calculated the damages 
sustained by them at 96,000. It appeared that 
during the months in question the plaintiffs’ mill 
was not working at а profit, and would have made no 
profits even if the plaintiffs had obtained for their 
yarn the ruling market price. The damage, therefore 
Gt any), caused to the plaintiffs by the action of the 
efendants was not in form of profits, but in 
the form of enhancement of loss. Held, 
upon the evidence, that the extra fall in the 
price of the plaintiffs’ yarn beyond the general 
market depression was duc, not simply to the intro- 
duction of the defendants’ yarn iuto the Madras 
market, but to its introduction with the trade mark 
similar to that of the plaintiffs. The Court found 
that the said wrongful act of the defendants pre- 
judicially affocted the sale of the plaintiffs’ yaru to 
the extent of about two annas per bundle; that the 
damage thus sustained by tho plaintiffs wes the 
reasouable and probable result of the defendanta” 
action; and that the plaintiffs were entitled to re- 
cover such damage from tho defendants, МАМООКЛ 
Perit MANUFACTURING COMPANY v. 
SeixxIxG AND WEAVING COMPANY 
[L L. E., 10 Bom., 617 


Wi execution of de- 
cree—Execution of decree after sale of decree.— 
‘The defendant, being tho holder of & decree, whereby 
certain sum was declared due as lien on two 
mouzabs therein mentioned, sold his decree to the 
plaintiff in the rias who bn Purchase 
proprietary right in the mouzahs subject to the li 
Subsequently the defendant, who retained ion 
of the decree, sued out execution and ised the 
amount due under it, together with subsequent 
interest thereon. Held that tho plaintiff was entitled 
to recover back tho money paid by him as the consi- 
deration for tho sle, together with damages propor- 
tionate to the loss sustained by reason of the subse- 
quent improper execution of the decree, eis, the 
amount of subsequent interest. боов Samar 
v. Нов Samar. . .  . 8 Agra, 302 
167. Wro attachment— 
Death of cattle seized.—In execution of в decree 
against his judgment-debtor, the defendant caused 
the cattle of the plaintiff, a or, to be »eized and 
taken. The plaintiff filed his claim under s. 246, Act 
VIIL of 1859, which was allowed. Subsequently to 
the admission of the claim, but before the order for 
release of the cattle, three of the bullocks died. Т! 
plaintiff sued for one consequent on the seizure 
| of the cattle, and for the value of the three bullocks 
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3. MEASURE AND ASSESSMENT OF DAM- 
AGES—continued. 


which bad died during the time they wero in the 
custody of the officer of the Court. Held that the 
defendant was liable to the plaintiff for damages 
sustained by him in consequence of the seizure and 
detention of the cattle,—i.e, for a sum sufficient to 
cover what would have been plaintiff's expenses for 
hiring bullocks to cultivate his land. Susyan Bist 
е. 


[8 B. L. R., А. C., 418: 18 W. R., 829 

168. Liability of 
execution-creditor in damages for wrongful seizure 
—Attachment of stranger's property—Cartain шш» 
threshed rice belonging to the plaintiff was wrong- 
fully attached by the defendants under в money- 
decree obtained by them against а third party. The 
attachment bad been made under а warrant which 
specified the rice in question, and which had been 
issued upon а darkhast presented by the defendants, 
in which they prayed for the attachment of this 
сајаг rice es their judgment-debtors y. 

е rice, while in the custody of a bailiff of the 
Court nazir in the place where it had been attached, 
was clandestinely threshed and carried off by thieves, 
who left the straw. In a suit brought by the plain- 
tiff to recover the value of the unthreshed rice from 
the  defendants,— Held the measure of damages 
«ошӣ be the value of the rice as it stood at the time 
of the wrongful attachment made at the instance of 
the defendants. If, however, the plaintiff accepted 
the straw left by the thieves, the value of the straw 
as it stood at the time of such acceptance should 
be deducted from the value of the straw and rice 
when unsevered from each other. Goma MAHAD 
Parm GoxatpasKunar I, L, R., 8 Bom., 74 


Loss of timber 


ов attached estate, ТЫ 
ber 1869, whereby first defendant was put in posses 
sion of the forest, to establish plaintif’s 


jeum right thereon, and to recover the same with 
000, value of timber. The facts, as they 
appeared, were that there was a coffee estate called 
Choladi, carved out of the same: jungle as that in 
which the Choladi forest was, but not adjoining it 
ina different talukh. Thecultivation of that estate 
was begun in 1862 by 6, who in 1865 transferred his 
interest to В, who in 1867 was succeeded by first 
defendant. In the following year the first defendant 
proceeded to lay claim to the land in dispute, and in 
. 1868 he prosecuted some hillmen for trespass and 
had their crops attached. In June 1869 he procured 
an order from the Deputy Magistrate whereby the 
Gudalur Sub-Magistrate was ordered toattach certai 
lands (no boundaries being specified). Tho land and 
timber thereon were accordingly attached and an 
order of attachment served on plaintiff. The case 
then came before the Assistant Magistrate, who, 
after holding an enquiry as to possession, passed the 
order (A), cancellation whereof was prayed in the 
int. The D-strict Judge found that down to the 
Merferenco of the Magistrate іп 1868 plaintiff was 
in-possession as owner, and be further ed that 
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2, MEASURE AND ASSESSMENT OF DAM- 
AGES—continued. 
defendant should pay plaintiff 14,000 on account of 
the timber which ГА been carried off, by whom it 
did not appear. On appeal, the High 
firmed the decision of the District p on 
uestion of title, but reversed it as to the value of the 
timber carried off, because there was no causal con- 
nection between its loss and a wrongful act of the 
defendant which was needed to justify the award of 
that sum as damages. There was no evidence of tho 
mode of the loss. The occasion for it was given by 
an order of a Magistrate, and the mere preferring of 
the complaint which gave birth to that order did not 
render the defendant responsible in the circumstances 
of tho case, IRVINE t. THACHARAKAVIL МАХА 
VIKBAVEN TIRAMELPAD OP NILAMBUR 
[T Mad., 335 
170. — ——— Wrongful detention of 
property.—The proper measure of damages for 
wrougful detention of property is the difference 
between the value of the property when seized and 
its value when restored. — NUNDEBBAM SINGH 
t. INXDERORUND DOGARE . Сог. 89 
S.C. in Court below. INDERCHUND Dogars r. 
NuwpzzRAM 8інон . : . Cor,8 
171. — Interest on 
value of goods.—In a suit for damages for detention 
of property, interest at the bazar rate on the value of 
the goods awarded and recovered may not be an ade- 
quate measure of damages. The Judge should take 
into considcration all the circumstances of cach case 
presumably within the knowledge of the defendant 
at the time he committed the act which forms the 
cause of action, and allow for in natural aud 
immediate consequences. Ромо e. Оорот 
08 W. R., 337 
17а. Suit for damages for tak- 
ing and НЫ cove estate and рго- 
perties and for ction of crop—Pro- 
fits oj tate.—The plaintiff brought а suit against, 
‘the pA dant to recover damages for tho wrongful 
taking and detention by the defendant of a coffee 
estate and certain moveable property belonging to 
the plaintiff, and for the loss sustained, partly by 
the destruction of the growing “ supplemental стор” 
and partly by neglect of the proper cultivation of the 
estate. ‘The possession of the cetate had been in the 
first instance given in right of the defendant’s claim 
аз mortgagee, and afterwards retained mistakenly in 
the вате right. The Civil Judge awarded the 
iff 820,000 as compensation for the injury, 
ivation, and suffering resulting to tho plaintiff 
m the defendant's wrongful acts in obtaining and 
withholding possession of the estate. Held that the 
defendant should ый затоа ое | to pay 
more than the value of the ts o estate, ani 
of any property removed from the estate, and 
compensation for any injury caused to the estate by 
the acts or neglect of the defendant or hie agents 
Molvos г. STAINBANE . . 5 Май, 70 
178. Buit for plundered pro- 
perty— Misappropriation — Presumption 


con- 
the 
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3. MEASURE AND ASSESSMENT OF DAM- 
М AGES—concluded. 
muit to recover tho value of plundered property, 
font ee it was ruled that, unless the de- 
the value stated by plaintiff, the strongest pre- 
st him, and the 


01 W. E., 536 


8. REMOTENESS OF DAMAGES, 


14. Buit for trespass —Ez- 
рете criminal proceedings—Loss of income. 
The plaintiffs, describing themselves as the agent 
tha gumasah of the hereditary durmakurtah of 
е Trivellore Pagoda, brought в suit for damages 
against the defendant, the committee of the district, 
sppointed by virtue of Act XX of 1868, and their 
sante, for в trespass by the defendants in forcibly 
th edi y them of the and the property 
at quim, and for the wrongful removal and retention 
dere’ Property. The plaint stated that the defen 
s were punished criminally for the trespass by the 
who, after enquiry under as. 818 and 


Proceedings 

mot recoverable as damages, ‘such damages not 
being directly traceable to the wrong and its natural 
and necessary consequences; that the amount of in- 
come received by the defendants the festival 
was a loss sustained by the durmakurtah and not by 
the plaintiff personally; and that the plaintiff had 
failed to make out the loss of property alleged. 
Vuwxarasa NAIKER о. SEINIYASSA CHARYAR 

[4 Mad., 410 


176. — — —- Invasion of right of pri- 
vate ferry—Damages for trespass to lands. 
—In s suit to maintain the old boundaries of 
a ferry, the plaintiffs did not assert that they en- 
joyed'a right of private ferry which had been in- 
Yaded by an order of the Magistrate extending the 
boundaries of a public ferry, but only that they had 
theretofore, without g toll, in 
their own boats, or in boats hired by them, their 
labourers and cultivators and implements of: hus- 
bendry; and that, in the exercise of this right, the 
order of the Magistrate was injurious to them, 
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Held that such damage was much too remote to en- 
title them to reliof. Held also that the damage 
done to the plaintiffs by passengers and carriers 
trespassing ou their lands on their way to the ferry 
was too remote to entitle them to maintain the suit. 
Rax ботир SINGH e. MAGISTRATE от GHAZI 
PORE Е . . . . 4 N.W.,146 


176. ———— Expected custody of 
idols — Uncertain. damages—Anticipated 
‘Mich daim Toe damages tx being prevented ome 
Teceiving certain sums which the plaintiffs might 
have received if they had had the custody of 
certain idols retained by the defendants was not 
allowed. RAMESSUR MOOKERJEE е. ISHAN CHUNDER 
Моокевзвв . . . 10 W.R, 457 


177. ———— Anticipated profits from 
turn of worship—Right of suit—A sui 
for wasilat in respect of profite derived from а 
turn of worship, whether maintainable.—A suit 
for wasilat, in respect of profite derived from 
turn of worship, which are in their nature uncertain 
and voluntary, is not maintainable. Ramessur Moo- 
kerjee v. Ishan Chunder Mookerjee,10 W. R., 457, 
followed. Кави CHANDRA CHUCKERBUITY v. 
KAILASH CHANDRA BANDOPADHYA 

[L L. В., 20 Calo., 356 
8C. W. М., 370 

See Dino Мати CHUCKERBUTTY v. PROTAP 

CHANDRA GOSWAMI . . LL. R., 27 Calc., 30 
[4 C. W. N., 78 


178. Charter-party—Ussea- 
worthiness of ship Берем of renewing bille 
Delay—Loss by ezchange.—The plaintiffs char- 
tered ship of the defendant, and by the charter-party 
it was stipulated that the said ship, being tight, 
staunch, and strong, should receive from the plain- 
tiffs a full 


bills of lading on their 
sold to the Comptoir d* 


sold. When the plaintiffs received notice of the 
leakage, they, in anticipation of the delay which 
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would occur in consequence, arranged with the 
Comptoir d' Escompte that the bills should not be 
forwarded forthwith, but should be held by the 
Comptoir d’ Escompte, and renewed by the plain- 
tiffs on the completion of the loading, the plaintiffs 
paying interest on the bills in the meantime at 9 per 
cent. per annum. On renewing the bills, the plain- 
tiffs, in consequence of the difference in the rate of 
exchange, were out of pocket #400. In an action 
against the owner for breach of the charter-party iu 
not supplying а ship tight, staunch, and strong, as 
stipulated, the plaintiffs sought to recover, as da- 
mages arising out of such breach of the charter- 
party, the interest paid by them on the drafts in 
pursuance of their arrangement with the Comptoir 
@ Escompte, the sum they had to pay on renewing 
the bills, a further sum for interest on bills they 
could not negotiate in consequence of not being able 
to obtain bills of lading from the defendant, and tho 
value of the stamps on the bills, which had been can- 
celled in pursuance of the plaintiffs’ arrangement 
with the Comptoir Ф Escompte. Held that such 
damages were too remote, ROBBERT AND CHARBIOL 


e. Isaac . . . 6B. L. В. Ар., 20 
179. ———— Breach of covenant in 
not giving le lon—Ezpenses of 


litigation f. In s lease for a period of 
litigation for possession.—ln a lease for a o! 
nine years, without payment of salami, entered into 
between 4 and В, A bound himself by the following 
covenant: “In the event of B not being put in pos- 
session of the leased premises, 4 will have to make 
anything in the sbape of khisara or nuksan 
oss) to which B may be put in consequence.” On 
44 failing to put B in possession of the mises 
mentioned in the lease, B brought а suit against the 
party in ion, but failed to recover possession. 
Ina suit by B against for recovery of damages for 
breach of contract, measuring the amount of damages 
at the expenses he had to incur in the suit for posses- 
sion, and also the whole of the profits which he 
expected to derive from the lease,—Held that the 
plaintiff was entitled to recover only nominal damages. 
Млномер Isa Kuan с. K18H0 LAL 
(6 B. L. B., Ap, 44 
180. — — — Buit for against 
lessor, including costs—Costs of litigation— 
Cause of action.—In 1883, A, the trustee ofa certain 
charity, executed in favour of X and У an agricul- 
tural lease for nine years and delivered over possession 
of the lands comprised in it, being part of the trust 
The lesse contained a provision that it 


that certain raiyate setting up а false claim had 
evicted X from the lands demised at tho instigation 
of A, who had subsequently sought un 
obtain further advantages for himself. 
- tho plaint disclosed a good cause of action against the 
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8. REMOTENESS OF DAMAGES—conoluded. 
lessor ; and that, even if tho plaintiff had substanti- 
ated his allegations against his lessor, he would not 
have been entitled to recover the cost of civil and cri- 
minal | li against the raiyats who had 
evicted him. Mahomed Isa Khan v. Kisto Lal, 6 
В. L. R., Ap., 44, referred to, Уттипамол PADA- 
YACHI ©. VITHILINGA MUDALI 

[L L. R., 15 Mad., 111 

181. Loss of profits from non- 
cultivation— Magistrate's order as to possession 
— Disputed possession—Non-cultivation—Criminal 


Procedure Code, 1879, г. 581.—A dispute having 
arisen ng the possession of certain land, ап 
order was under s. 581 of the Code of Criminal 


Procedure, forbidding both plaintiff and defendant to 
interfere with the land until either established his 
title in в Civil Court. The land, in consequence of 
this order, was not cultivated in the following year. 
The plaintiff sued for damages for the os of profits 
resulting from non-cultivation of the land. Held 
that the damages were not the probable result of the 
defendant's act, being the consequence of the order 
of the Magistrate. AMMANI AMMAL e. SELLAYI 
Anu. . . LL. R., 6 Mad, 496 

18а. Breach of condition in 
lease—Speculative damages.—Where it was stipu- 
lated in a lease that, if the tenant did not cultivate, 
the landlord might enter and cultivate a portion 
of the land demised,— Held that, on breach of the 
condition by the tenant, the landlord might be 
entitled to recover any damago directly consequent 
on the breach of contract, but he was not entitled 
to claim speculative profits which he might have 
derived from the most в crops. ABDOOL 
номнкв о. Goopzzs Bar . 2 Agra, Pt. П, 19% 


4. RENT SUITS, DAMAGES IN. 


183. Bengal Rent Act VIII of 
1869, s. 44—Beng. Act VI of 1863, в. 2— 
Additional damages—Discretion of Court.—The 
award of additional damages under s. 2, Bengal Act 
VI of 1862, was discretionary and not imperativo. 
Before awarding such damages, the Court, in the 
exercise of its discretion, had to look to the condition 
of the parties and the icular hardship inflicted on 
the landlord by the omission of the undertenant to 
pay his rents. BAMBUDDUN SINGH r, SREB Коок- 


wan . . . У. В, 1864, Act X, 99 
Онввваз Мантав CHUND v. DEBENDER NATH 
THAKOOR . . . W. R., 1864, Act X, 68 


GOPAL LAL THAXOOR v. MAHOMED KADIR 

ГЖ. E, 1864, Act X, 73 . 
BOLYEOHAND DUTT е. PUNORANUN CHOBAY 

СУ. R., 1864, Aot X, 64 


ZAMBEROODINNISSA KHANUM о, PHILLIPE 
СУ. R., 290 


XI of 1859--Construction of statute 
under s. 2, Bengal Act VI of 1862, wero awardablo 
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DAMAGES — concluded. 
4 RENT SUITS, DAMAGES IN—coneluded. 

in addition only to rent and costs, and were to be 
as in substitution for, not in addition to, the 

interest awardable under в. 20, Act ХІ of 1859. 

Retrospective effect was not to be given to the penal 

Provision of в. 2, Bengal Act VI of 1862. _ Мово- 

XAwTH Day г. Вовдрлкснтн Roy 1 W. В., 100 


185, — — — — Facts justify- 
ing award of damages.—Before awarding damages 
for arrears of rent under s. 2, Act VI of 1802, 
the Court should find whether, when tho rent was 
demanded, it was withheld without just reason or 
not. MOoHANUND Сножривү г. EGLINTON 

[1 W. R., 343 


186. Damages when 
not awardable.— Damages were not awardable under 
* 2, Bengal Act VI of 1862, in а suit for rent 
in which the plaintiff's allegations as to the rate of 
rent had been disbelieved and a deeree given bim at 
the rates admitted by the € BrokwirH v. 
aam . W.B., Act X, 11 

— Bengal p Act, 1869, 
в. i Bong. dct X of 1871, в. 25.—Tenants 
are liable in damages for neglect to pa 
and public works cesses. — SARODA ons 
GANGOOLY v. PROSONNO COOMAR SANDIAL 
(I. L. R., 8 Calc., 390 

188. ‘Withholding receipt on 
payment of rent—4ct X of 1859, г 10—1m- 
juria sine damno,— Where money is actually paid as 
Tent and the ni -y receipt is withheld, the case is 
not one of injuria sine damno, butone in which the 
reat (в. 10, Act X of 1859) gives the Court discretion 

award any sum as damages not exceeding double 
the amount for which the receipt is withheld. 
JOMREROODDEEN MAHOMED v. удан PERSEAD 
Swem . . . 19 W. В., 891 


DAMDUPAT, RULE OF— 
See CASES UNDER HINDU Law—Usvey. 


DANCING GIRLS. 


See CONTRACT Аст, в. 23—ILLEGAL CON- 
TRAOTS—GENEBALLY. 
[L L. R., 18 Bom., 150 
See HINDU LAW— CUSTOM— ADOPTION. 
L. В., 12 Маа, 214 
L. 19 Mad., 127 
L L. R., 21 Mad., 220 
Бев Ніхро Law—Custom — ENDOW- 
MENTS . L. R., 14 Bom., 90 
See Hixpu_ LAw—CUSTOM—TIMMORAL 
Customs . L Ti Re 1 Mad. 168, 356 
(I. I. R., 4 Bom., 545 
See HINDU Law—CU8TOM—INHERITANCE 
AND SUCCESSION. 
[L L. R., 14 Mad., 168 
See Нтиро LaAw—IxnsRrrANCR—DANO- 
тие Gris . LL, В. 19 Mad, 183 
[L L. R., 14 Mad, 163 
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DANCING GIRLS—concluded. 


See PENAL Cops, в. 373. 
[L L. R., 33 Mad., 159 


DAUGHTER. 


See Hint Таче Тинввтамсв  Divaer- 
ING OP, Ехсігѕіох рвом, AND FoR- 
PEITURE OF, INHERITANCE—UNCHAS- 
TITY І LR, 99 Calo., 847 

See Cases vNDpzR Ниро Law—In- 
HERITANCE—SPECIAL HEIRS—FEMALES 
— DAUGHTERS. 


—— Appointment of— 
Ses Hixov — LAW—CUSTOX—APPOINT- 
MENT ор DAUGHTER, 
05 B. L. В. P. C., 190 
L. R,ÀL A, 168 
DAUGHTER’S ВОМ. 


See Cases схрЕв HINDU Law—Inusnit- 
ANCE — SPECIAL HEIRS — MALES — 
DavGHTER’s Son. 


See Ovpu ESTATES AOT, s. 22. 


DEADLY WEAPON. 


See PENAL CODE, в. 148. 
[L L. R., 15 All, 19 


DEAF AND DUMB PERSON. 


See CRIMINAL PROCEDURE CODES, вв. 
841 (1872, в. 186) 


C. W. N., 491 


See ESTOPPEL—ESTOPPEL BY CONDUCT. 
І. R., 18 Calo., 841 


See CASES UNDER HINDU LAW—INHEBIT- 
ANCE— DIVESTING OP, EXCLUSION FROM, 
AND FORPEITURE ОР, INHEBITANCE— 
DEAFNESS AND DUMBNESS. 


Ses PARTIES— DISABILITY ТО 6ГЕ, 
[3 N. W., 414 


DEATH. 


of Party to Criminal Proceed- 


Ses ABATEMENT OF PROSECUTION. 

[4 Mad., Ap., 66 

юм, ORDER OF CRIMINAL 

\—DEcisiox ОР Macis- 
TRATE 48 TO POSSESSION. 

(8 C. L.R., 264 
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DEATH—vconcluded, 
of Party to Insolvency Prooeed- 


See INBOLVENOY Aor, в, 86. 

(6B. L. R., 119 
10 Bom., 58 
Presumption of— 

See EYIDENOB Аст, в. 108. 

[L L. R., 11 Bom., 433 

See Casses UNDER Ниро Law—PRE- 

BUMPTION OF DEATH. 
See Cases UNDER MAnHOMEDAN Law— 
PRESUMPTION Or DEATH. 
Sentence of Confirmation of— 

See CRIMINAL PROCEDURE Copzs, в. 876 

(1872, в, 288) . L L. R., 1 Bom., 689 
09 W. R., Сг, 57 


DEBATH ON BILL IN LEGISLATIVE 
COUNCIL. 
See STATUTE, CONSTRUCTION OP. 
[I. L. R., 18 Bom., 188 
DEBT. 


See Cases UNDER ATTACHMENT—BUBJECT 
oy ATTACHMENT— DEBTS, 

See Слввв UNDER CERTIFICATE OF ADMI- 
NISTRATION—AcCTS XXVII oP 1860 Амр 
УП or 1889 AND GRANT OP CERTIFICATE. 

See CASES UNDER CERTIFICATE OF ADMI” 
NISTRATION—R1eHT To Sus ов EXEOUTE 
Dsonss WITHOUT ÜBRTIFICATE. 

See Cases UNDEB Himnu Law— DEBTS. 

See Cases vNDER Ніхро Law—Jomr 
Рампл—Пввтв Анр Jor Faxuy 
Busmzss, 

бев Тузогувит Act, в, 39. 

(LLB, 19 Calo., 146 

See CASES UNDER MAHOMEDAN Law— 

Dzars. 


Acknowledgment of— 
See CASES UNDER LIMITATION Аст, в. 19— 
ACKNOWLEpGMBET оз DEBTS. 
barred by limitation. 
Seo ADMINISTRATION, 
(LL.B, 2 Bom., 75 
See ADMrmeTRATOR GENERAL. 
[L L. R., 1 Mad, 967 
See Сотлястов . È L. R., 19 Mad., 955 
See Нтиро Law- ALIBNATION — ALTENA« 
TION BY WIDOW—WHAT CONSTITUTES 


E E: By 18 Mad, 189 

L. R., 21 Calo., 190 

See MORTOAGE—BEDEMPTION—RIGHT oF 
Варвирпок . 11. R., 18 Bom., 755 
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DEBT—concluded, 
due to Crown. 
Бев Crows DEBTS, 
iL Bus Calo., 445 
5 Bom, О, С., 28 
Joint— 


Seo CONTRIBUTION, SUIT YOR—PAYMENT 
оу Jorwr DEBT BY ONB DEBTOR, 


Nature of— 


See CASES UNDER HINDU LAW—ALINNA- 
TION— ALIENATION BY FATHER. 


Seo Cases UNDER HINDU Law—Jomr 
FAMILY—POWERS OF ALIENATION BY 


Bee Caszs UNDER HriNDU LAw—Jorwr 
FAMILY—SALS OP Joint FAMILY Pro- 
PERTY IN EXECUTION, BTO. 

Payable by instalments. 

See CASES UNDER BOND. 

See CASES UNDER LIMITATION AOT, 1877, 
Авт. 75. 

See CASES UNDER LIMITATION Act, 1877, 
Авт. 170—ORDERS Yor PAYMENT АТ 
SPEOIFIED Dats. 

Transfer of— 


Seo CASES UNDER TRANSFER OF PROPERTY 
Aor, в. 131. 


DEBTOR, 


See CERTIFICATE OF ADMINISTRATION— 
Влонт то SUB ов Ехвоств Гвовен 
WITHOUT CERTIFICATE. 


[18-15 Сао, 54 
. І. R., 19 Calc., 886 


See INSOLYENOY—INSOLYENT Пвртовв 
UNDER Стүп, Рвосвровв Cops. 


Seo EEFERENOBS UNDER JOINT DEBTORS. 
Arrest of— 
Seo CASES UNDER ARREST— CIVIL ARREST. 


Soo CASES UNDER ATTACHMENT—ATTAOH- 
MENT от PERSON. 


— — Assignment by— 
Seo CASES UNDER DEBTOR AND CREDITOR, 
Seo INSOLYENCY—ASSIGNMENT BY DEB- 


Discharge of— 
See APPROPRIATION OF PAYMENTS. 
(LL. R., 13 Calo, 164 
R LLB, 90 Calo, 39 
———— Removal of by Cre- 
au property of, by 

See TETTE Tu Ba, за Calon 009, 1007 
LL E,18AÍ,98 


Cni) 


DEBTOR AND CREDITOR. 
Bee CASES UNDER EXECUTION OF DECREE. 
See CASES UNDER SALE IN EXECUTION OF 
DzcREE—DISTRIBUTION ОР Ѕлів Pro- 
CBEDS. 

1 — — — Gift by judgment-debtor.— 
If a judgment-debtor has sufficient other property 
tonatisfy a decreo against him, it cannot be said that, 
in point of law, every gift of any part of his property 
is void on the ground that the whole was hypothecated 
for the payment of the decree, КатРАМАТН SURMA 
с, NBITOKALEB DABER . .19 W. E., 187 

B, —— Voluntary gift by 
husband to wife.—A voluntary gift by a husband to 
his wife is not void against the husband’s creditors if 
at the time of the gift the husband was solvent, and 
the wife was put in posscesion under the gift, especi- 
ally if the plaintiff became a creditor of the husband 
long after the gift. — ENART ALI v. RAMPREAH 
Koorwak . " . . . 1М,. В. 31 

3 Conveyance by hus- 
band to wife in fraud of creditors— Voluntary 
deed.—1t a man largely indebted executes a convey- 
ance of property to his wife, as in satisfaction of 
dower, the conveyance is void as against his creditors, 
if executed for the fraudulent purpose of keeping the 
property in, his owa beads oat off tho suns of tha 
creditors. So also a conveyance by в man in such 
circumstances to his wife is fraudulent and void if no 
dower is due, and the conveyance is voluntary, and 
not made in satisfaction of any debt due io him. 
MAHOMED BU&SEEROOLLAH CHOWDEEY v. ABEMOO- 


NISSA . . NU А -1 W. R 513 

4. - Voluntary trans 
Ser—Bond fide gift—Gift not to defraud creditors. 
—A voluntary transfer of property by way of gift if 
made bond fide, and not with the intention of de- 
frauding creditors, is valid as against creditors. The 
Hindu and English law on subject discussed, 
GANUBHAI е. SRINIVASA PILLAI . 4 Mad, 84 


5. — — — Transfer of property by judg- 
ment-debtor.—It is not illegal for a judgment- 
debtor to dispose of all his property before attach- 
ment, provided the transaction is an actual convey- 
ance and not merely nominal. DIGUMBURES Dasszs 
e.Bawzy MADHUB GHOSE . . 15 W. В., 155 

CHUNDER MADHUB Doss v. AMEER ALI 


[25 W. R., 119 
Ram BURUN SINGH с. JANKER SAHOO 

[33 W. R., 473 
в. Sale made pending 


svit against vendors for debt—Sale to prevent land 
being taken in execution.—A sale pd of rea 
able property pending a suit ‘inst M to 
recover a debt is valid, although the motive of the 
vendors may have been to preveut the land being 
attached and sold in execution, PULLEN Снеттү v. 
Ramaurea CHETTY . . .5 Mad, 368 

T. Fraudulent assign- 
ment—Suit by creditor to set aside tramafer.— 
When e person being in debt transfers his erty, 
with a view to defeat and defraud any of hia credi 
tors, any creditor, after Ве ваз established his right as 
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DEBTOR AND CREDITOR—continued. 

a judgment-creditor, may maintain a suit to set asido 

the alicnation, notwithstanding that the transfer was 

made before he sued for his debt, or that the debt was 

unsecured. Бозон Kooxwa v. PIRBHOO LALL 
Agra, Pt. П, 211 


Assignment in 


against execution, and allows the vendor 
(being his relative) to remain in possession of the 
sold, as well as the profita thereof, he may per- 
ps purchase in faith; but the Courts are not 
justified in declaring the validity of such в transfer 
"without there being the clearest proof that the pur- 
chaser has bought, and paid the consideration, and 
some sufficient explanation of the apparently suspi- 
cious circumstances attending the purchase, 
LYAN v. DOULUTA . s. . . 1 Agra, 79 


9. — —— Deed, Execution of, by judg- 
ment-debtor— Deed executed iw fraud of credi- 
tors.— Where a mortgagor executes & deed of salo for 
the purpose of defrauding and defeating hia creditors, 
it is void against any of the creditors who may ob- 
tain decree against him, although the deed may 
have been executed before execution was taken out on 
the decree. Ranma Моним Durr v. Bisssssum 
BUNDOPADHAYA . . . . 6 W. R.,90 


10. — — Deed executed by judgment- 
debtor— Assignment to defeat creditors —Comai- 
deration— Validity of transaction for valuable con- 
sideration defeating ezecution.—Plaintiffa sued for 
certain lands under an a it executed to their 
elder brother, 5, by defendants in the following term: 
“You have this day received а loan of H1,945-4-4 
from D and from me, B, for the of remitting 
to the Court, in satisfaction of the warrant amount, 
in the matter of the suit No. 26 of 1835 on the file 
of the Provincial Court between your father, the late 
U, appellant, and М, respondent. You have, ow- 
ing to the encumbrances consequent on a few moro 
suits against you, caused all the property which you 
own in Vegayammapette to]be attached for the said 
(warrant) amount, and caused six puttis of land, 
aes back-yards, and certain moveable property out 
of the same, to be knocked down in auction in our 
names and some other personal property in the names 
of others; and havo therefore proposed to us to exe- 
cute а kararnama (to you) enenging (ourselves) to 

(R1,845-4-4) into 
the Court ; to obtain receipts for the amount and 
certificat 


the tiled house, backyard ha re 
moveable property, to be held by you as hitherto ; 


У and myself, B, to enjoy the produce of the six 
puttis of land for ear erei from Saruari to Sit- 
tadhri, on account of the: Joan and interest thereon 5 


and to restore the land, together with the cer- 
tificates (to be) issued by the Court in our names, 
We have accordingly agreed to your proposal," etc. 
‘The Principal Sudder Ameen considered that the 
agreement was invalid on tho ground that it ap» 
eared to have been executed with a view to defraud 
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DEBTOR AND CREDITOR—continued. 
creditors of S. Held on appeal that the real nature 
of the transaction was that S borrowed money from 
defendants to enable him to buy in his own land; 
that defendants purchased only for and on behalf of 
5, taking from him an у pert utto 
To) for twenty years, ler to repay them- 
Fera Ay money lent; that there was, therefore, 
abundant consideration for the defendants’ promise 
to give up possession at the end of twenty years. 
Held also, following the English law, that where 
there is a real transaction between the parties for valu- 
able consideration, whether it be by way of sale or 
mortgage, the transaction is valid even as against а 
creditor, though the object may have been to defeat 
an expected execution. А ©. KAMAYYA 
[8 Mad., 331 
1L Assignment of 
property by debtor—Stat. 18 Eliz» с. 6&.—An 
‘assignment made bond fide and for valuable con- 
sideration, before execution put in, and without 
notice of claim of execution-creditor, held not to be 
void under the Stat, 18 Elis., с, 6, TARRUCKNATH 
PavLiT v. GLADSTONE . . l Hyde, 178 
19. —— — — — — — —— Ром an 
signment—13 Eliz, c. 5: 97 Elis, с. 4.—À Wud 
fide conveyance, though voluntary, is valid as aj 
а subsequent judgment-creditor. ^ Qware—! 
18 Elis., c. 6, and 27 Eliz., c. 4, relating to voluntary 
conveyances, are in force in this country. SOODHER- 
KRENA CHOWDHEAIN v. GOPRE MORUN SEMN 
n wW. R., 41 
Assignments set 
BHAWAN Lat v. 
1W.R,919 
JOTENDRO MOHUN TAGORE v. BROJOSOONDURRR 
Das»za . . . . . 1 W. R, 402 
Fraudulent as 
io» 


now 

pearing that the plaintiff had 
property alleged to be con- 
laintif? of 

the view 


13. 
aside as not being bond fide. 
AXEED! B . . 


14. 


ay oF may not extend to or operate 
э»), is more than declaratory of the 
common law, so far as it avoids transactions intended 
to defraud creditors, ite principles, and those of the 
common law for avoiding fraudulent conveyances, 
have received effect in the Indian Courts, and have 
ided the decisions of the Courts in 
administering law according to justice, equity, and 
good conscience. А hibba having been found on the 
evidence to have been made not bond fide, nor on any 
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DEBTOR AND CREDITOR-ocostinued. 
consideration, and by it creditors being delayed 
their just rights, the maker having intended to 
protect his property thereby from those who at the time 
were his creditors,—Held that the hibba was void 
according to equity and good conscience. ABDUL 

Hs e. МАНОМЕРр MozayPAR HOSSEIN 

[L L. R., 10 Calo., 616; L. R., ПІ. A., 10 
18. — — — — — — —— Fraudulent pre- 
Jference— Stat. 18 Eliz, c. 5—Trasafer of property 
insoleemt im consideration of debt barred by 
Imitation —Feaud—Conceyance in trust for pay- 
ment of creditore—Hindu widow, Рибу of, to 
Ausband’s creditors equally —Purchaser. from 
Hinds widow—Contract Act (IX of 1872), 
гг. 16, 17.— The English Stat. 18 Eliz., с. 5, has not, 
as such, any operation in the mofussil of India, but it 
embodies principles of general application on account 
of their essfntial equity. An unequal disposition of 
preety by в person in insolvent circumstances, and 
to be во by the disponee, will be set aside if 
impeached by creditors, except where the transferee 
i i purchase 


property, consisting 

lefendants, who were his separated brothers, in con- 
sideration of two time-barred debta due to them by 
her deceased husband. At the same time, she execu- 
ted in their favour a rent-note (exhibit 99) by which 
she agreed to pay them a nominal jrent for her occu- 
pation of the з but no rent was ever claimed or * 
d an 


p of the creditors, and they admitted in their 


В that it did not form any part of the consi- 
deration for the sale-deed (exhibit 98). In 1881 the 
plaintiff G, in execution of his decree against М, 


‘attached the house conveyed b; 
attachment was raised af the 


plaintif G brought 
Present suit to establish his right to attach and 
sell the house as the property of his judgment- 
debtor, M, in execution of his decree, The defen- 
dents relied upou the deed of sale executed by the 
widow (exhibit 98). Held that the alleged sale to 
the defendants (exhibit 98) was not в real 
mupperted b good consideration, and must be set 
asic m 90 far aa it interferod with the execution 
of the plaintiff's decree. The transferees were not 
purchasers for money, or even creditore diligent in 
Pressing an enforceable right. They were members 
of the vendor's family, and the consideration they 
gave consisted of old and barred claims that could 
not be enforced. Payment of such debts by в 
transfer of the insolvent’s whole estate, to the dis- 
appointment of creditors whose claims were not barred, 
was in iteelf a fraud. Being made to near relatives 
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acquainted with the facts, it would not be regarded 
as а real and practical transaction. Held also that 
the character of the transaction was not altered by the 
agreement (exhibit 114) of the defendants to settle 
the claims cf M’s creditors. That agreement was 
not communicated to the creditors, and it could be 
suppressed at any moment by the concurrence of the 
parties toit. If that agreement was independent of 
the conveyance (exhibit 98) of the property to the 
defendants, the latter had no consideration to support 
it, except merely the moral consideration to pay & 
barred debt, which could not prevail against the 
obligation to satisfy а decree about to be executed, 
14, on the other hand, the agreement (exhibit 114) 
was connected with the conveyance (exhibit 98), the 
exclusion of its terms from that docu ent and 
the secrecy observed about it stamped the transac- 
tion with fraud, whether the trünsfer was 
real or only fraudulent. There was по honest 
trust for distribution which could defeat tho 
plaintiff's execution. М might have preferred 
‘one creditor to another having an equal right, and 
the fact that the creditor was his brother did not 
make such а preference improper. But although М 
might have preferred one creditor to another, hia 
„widow could not do s. She took her husband's 
estate as an aggregate, assets and debts together. 
She was in some degree a trustee and at any rate 
under a legal obligation to pay her deceased hus- 
band’s debte, and to pay them as far as she could 
equally. She was not at liberty to deal capriciously 
with the estate, which she could alienate st all only 
for special purposes indicated by the law. She 
ought not, in performing the duty cast проп her, 
* to prefer one valid claim to another, as her husband 
might have done. This advantage a creditor might 
have obtained from her husband by his diligence, 
but on her no pressure could be exercised except 
through the estate which she was bound, pressure or 
no pressure, to distribute among the creditors A 
purchaser from & Hindu widow must see that she 
exercised her power of sale strictly, or at least satisfy 
himself that a sufficient cause for alionation exists. 
If the defendants told the widow that the claims, in 
consideration of which she made the conveyance to 
them, were barred by limitation, then clearly she 
had joined with them in в scheme for depriving 
the judgment-creditors of their due. If they did not 
tell her, they deceived her by their silence when, 
as near relatives getting an advantage, they were 
bound, in dealing with an ignorant woman, to put 
her in ion of all the material facts. Contract 
Act (IX of 1872), вв. 16 and 17. BANGILBHAI 
KALYANDAS v. VINAYAK VISHNU 

[L L. R., Ш Bom., 666 


17, Fraudulent com 
veyance—Gift in fraud of creditors—Subsequent 
sale by creditors in execution of subject-matter 
of gift—Purchase at ezecution-sale for inadequate 
price by means of fraud.—In June 1875, A, being in 
pecuniary difficulties, executed a deed of pift of all his 
property in favour of his wife and minor sons, the 
plaintiffs. В, опе of his then existing creditors, sube 
sequently obtained a decree against him, and in exe- 
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cution sold part of the said property. Atthe sale, 
the first de'endant, by means of false 
became the purchaser at an inadequate price. In 
July 1879, 4 applied to bave the sale set aside, on the 
ground of the fraud of the first defendant, but his 
application was rejected. In 1884 the plaintiffs by 
their next friend sucd to set aside the sale, contending 
that at the date of B^s decree the property was theirs 
by virtue of the deed of gift of June 1876, and 
farther that the sale was void by reason of the defen- 
dant’s fraud. Held, rejecting the plaintiffs" claim, 
that the plaintiffs could not be allowed to set up their 
decd of gift ва against the proceedings in execution 
under which the defendant. acquired his title as pure 
chaser, That gift was made to them by 4 when 
he was in pecuniary diflüculties, and included all 
A's property. It was, therefore, void as against his 
then existing creditors, of whom B was one, B was, 
therefore, entitled to ell the property in execution of 
his deeree. HORMU8JI r. COWABII 

[L L. R., 18 Bom, 207 

18, — — — — — — — — Sale to creditor 

for old debt and mew adramce on debtor's bank: 
‘ruptey—Intent to delay and defeat creditore— 
Bond fides of purchaser— Fraudulent preference— 
Stat. 13 Eliz. с. 5.—On the 27th February 1886, 
the firm of Ranchhod Jamna, а family firm, was ou 
the point of failing, being heavily indebted. Ou that 
day, the managing member of the firm executed four 
sale-deeds, comprising all the property of the firm, in 
favour of four different creditors of the firm, of whom 
the plaintiff was one. The deed exccuted in favour 
of the plaintiff was in considcration of a then existing 
long-standing debt and а fresh advance of 8,400 
made by him to the firm. The next day the firm 
stopped payment, The defendant was one of the eres 
ditors of the firm, and sought to attach and sell 
the property conveyed to the plaintiff in execution of 
a decree which the defendant had obtained agai 
the firm. The plaintiffs objection to the ты 
by tho defendant having been disallowed, Во brought 
the present suit against the defendant, to establish 
his right to the property attacied under his sale-deed. 
The defendant contended (infer ali4) that the sale to 
the plaintiff, having been effected in order to delay 
and defeat the creditors and to give undue preference 
to the plaintiff, was void. Held on the evidence 
that the sale to the plaintiff was, on the part of the 
plaintiff at least, а bond fide sale in consideration of 
‘a debt still due, and for payment of which the plaintiff 
had been pressing, and #3,400 in cash; and that 
there were no circumstances in the case which showed 
that the plaintiff in entering into it was а party 
to any scheme to delay the general body of the 
creditors, That being the case, the sale was not 
impeachable at the instance of the defendant; 
although, having regard to the fact of Vario een 
negotiated on the eve of the failure of the it 
might possibly be regarded as a sale by which the 
plaintiff obtained an unfair preference, and as such 
perhaps be impeachable at the suit of the whole body 
of creditors. Im re Johnson : Go den v. Gillam, 
L. В, 90 Ch. D. 889, referred to and followed. 
MOTILAL RAVICHAND c. Отам JAOJIYANDAS, 

[L L. R., 13 Bom., 484 
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И ror assignment, but in respect to prior aedis 
between firm and ite vreditors— Giving time Mort- Prinds in no better position than his Sudgment-debtor. 
gone security, —À firm im difficulty executed a mort- | An weignment prior to attachment that is good 
fago securing debe dne 10 боев named in the | against the judgment-debtor ів also, as a general rule, 
deed, 16 being ‘understood that all the creditors should i аспи creditor. Notice to the 
Ча from sing the fir» until the expiration of a | bolder of Funds i» not necessary to complete, ва 
certain. И two eredi- against the assignor, an, ‘equitable assignment of sach 
tors named in the ‘deed immediately sued for their funds, In August 1910: В J signed sud gave to 


Totis, and. obtained decrees, Other оте named | FS 4 Co. в letter to E L4 Cosby 
i» the afterwarda bringing the present mat | which he “ requested them to pay evo. to F 8 4 Со. 
o enforce thelr rights under the it 8) any surplus proceeds of his consignment of one hune 
that the intention. and dred bales ‘Aurora, after recovery from the une 
а а not take effect, unless all t беа бета of the amount due under а policy 
MM were bound by it. Held that, dermmanee’” (which had been effected on the hundred 
snd tioned baving been brought b irati bales), after making certain deductions., This letter 
Bf the period agreed upon, ню F S 4 Co. in consideration of в pre- 
^c had failed, and the eredi! wating debt. On the 8tb of Angus, 1870, F 8 


the firm on the mortgage-deed. 
SORORE. Ро, ЗЕ 


TL 4 Co. on the 26th of Tune 1871, and were 
attached in their hands by в judement-creditor of 
SU before they were paid over io Р S & Со. Held 
tt E улад validly unan the ооо 
BAP tO А, 608 | the ban ‘bales to F S 4 Co., and that sac " 

7 =: ment was valid against subsequent attaching credie 
е а. L————— Debtor giving priority to | tors. Semhle — That an attachment apon such surplus 

s 


20. — LL 

payment of debt—Intention of parties. 
fixed for payment of а debt 
protection only for the debtor tills contrary intention 
jsshown, BHAGWAT Das "PE SINcR 


creditor before attachment A debtor 

г масе or | proceeds, before they reached the hands of E L 4 Co. 
одо prior to attachment, give Pros ty Ао ее | Rom the underwriters, wowld have been АН 
Vor over another, notwithstanding judgment may have | Mzojr HANSRAJ е. Bawat JOTTA 

ra obtained against him. Doone’ TEWAREB 0. (8 Bom., O. C., 169 
Narman Анивв о. eO 0t s 9 N. W., 234 s 


25. Assignment made with 
intontion of defeating sreditore D e executed 
-It | rarinans in favour of plaintiff oo August 

in ot Шча! for a denon eres s etri or | Sans, заметі sedan nn tothe itr, Pe 
ut in d 1908. rr passing the папа] kabuliat to the Collector, 

others, Tho Ра ct tlt, aftr Ee posiiedon of tbe landa in question, Qu 


ong all his creditore srenot in ferto fees pe et pra on the Srd July 1860 attached the 


d aga у 
vinces, BULDEO АРТЕ rere, a1 | ideo очі 1o D. Grad that, if the raxinams 


„wore а real transaction made for a valuable considera- 

23.—_,, Deposit with oreditor by tion, although entered into with the intention of 
debtor when in solvent circumstances defeating the execution of the money-decree, the 
to protect his property— Sale im execution | title of plaintiff under that rasinama would prevail. 
ander deores Ы creditor— Purohaser, Right of—A | Asale or mortgage, if real, though made for the 
Member of а firm of native Tankers which had be- | Purpose ‘of defeating an intended or probable exe. 
Tino insolvent, with a view to protect Bis property | cution, is valid арап theexecution-craditor. But if 
fom the general body of his creditors, Mer | it be only a colourablo transaction, not intended to 
1870, deposited property to the value » 230,000 | confer upon the vendee от mortgagee any beneficial 


Thom he owed 81,500. In April 1871, the appel- | vendee or mortgazes ве а nominal owner in lieu of 
Te brought an ection against him for R500, the | the real owner (the Sudgment.debtor), with the object 
balance of that debt, and obtained e decree, la exec. | of saving the property from execution, the vendee or 
tion of which the property wae pat up for sale ‘and | mortgagee is а mere trustee, and the judgment-cree 

by the respondent. Held by the Privy | ditor is entitled to attach and sell the property. 


'ouncil (affirming the decision of the High Court of | TILLAKOHAND HINDUMAL о, JITAMAL SvDABAM 
the North-Western, Province) ta the respondent 10 Bom., 
Was entitled to the property. DWARKA Dass v. | 98. Fraudulent tra 
3 nsfer— Bur- 
Забавы. > 5 SOAL Bn 480 | qe of proof—Mahomedan law- Sale of immoce- 
== Equitable assigament prior able property by Mahomedan in efaction of 
to attachment of debt— Assignee or value | wifes dower ronsideration— De, debt.— 


without noti ‘A creditor, who attaches & debt due | A genuine sale made for good and consideration 
to his judgment debtor, is not in the same ‘position as to one creditor, even if effected to delay and defeat 
an assignee for ‘value of such debt without notice of s | another, spart from cases in which either insolvency 
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or bankruptcy is involved, is not void. If & man 
owes another a real debt, and in satisfaction thereof 
sells to his creditor an equivalent portion of his pro- 
perty, transferring it to the vendee, and thereby 
extinguishing the debt, the transaction cannot be 
assailed, though the effect of it is to give the selected 
creditor в preference. Wood v. Dizie, 7 Ф. B., 892, 
Chowne v. Baylis,31 L. J. Ch.,757, and the authorities 
collected in the notes to Tiwyne’s case, 1 Smith's L. C., 
12, referred to. Pending a suit for recovery of a debt, 
the defendant, who was a Mahomedan, executed a 
deed of sale, dated in June 1882, of a four-annas zamin- 
dari share in favour of his wife, the consideration re- 
cited therein being the amount of the vendee’s defer- 
red dower-debt, Subsequently the creditor obtained 
a simple money-decree against the defendant, and in 
execution thereof attached the four-annas share. The 
vendee objected to the attachment on the basis of 
her sale-deed, but her objection was disallowed on the 
ground that the instrument was collusive. She there- 
upon brought & suit against the РЕНИ 
for a declaration of her right, and to set aside the 
attachment order. Held that, if there was in fact 
a subsisting debt due for dower from the husband 
to the wife, and he transferred and she accepted the 
four-annas share in satisfaction of it, the transaction 
was в perfectly legitimate one, and no Court had any 
er to disturb it. It was for the defendant, the 
\dgment-creditor, to establish either that the deferred. 
'er-debt did not constitute such a present consider- 
ation ва would support the sale, or that the trans- 
‘action was merely colourable and a fictitious one, which 
was never intended to have operation or effect, either 
as а transfer of the property or an extinguishment of 
the dower-debt ; and that, despite what appeared in 
the sale-deed, the parties remained in ly the 

seme position as before it was execu! 
annas still remaining the property of the vendor, and 
ва euch liable to the attachment. Held, applying 
the general principles of the Mahomedan law as to 
deferred debts, that there was good consideration for 
the sale of June 1882, and that, in the absence of 
proof of fraud of the kind above indicated, 
was entitled to maintain it, and to succeed in the 

suit. Supa BIBI є. BALGOBIND Dass 
LB, 8 AIL, 178 


"y ——- ent in fraud of 
creditors— Deed of trust— Voluntary conveyance. 
—A by a deed of trust charged real estate to secure, 
among other things, a debt alleged to be due by him 
to his grandfather's estate on account of sums re- 
ceived by him from a debtor to that estate. 4 at 
that time was in a state of indebtedness which occa- 
sioned his afterwards becoming an insolvent, Such 
deed in the circumstances held, so far as related to 
A’salleged debt, fraudulent and void as against his 
creditors. TAREENY Снови BONNERJEE v. MAIT- 
LAND . . . . 11 Moore's І, A., 317 


38. — — — Assignment to trusteesfor 
benefit of creditors— Power of insolvent debtor 
— Insolcency— Retirement lof trustees.— P, a trader 
in insolvent circumstances, on the 1st December 1866, 
executed two deeds conveying his moveable and im- 
moveable property to trustees to hold on certain 
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trusts in favour of such of his creditors as should 
assent to the said deeds within three calendar months. 
The deeds contained powers directing the trustees, 
after dividing the trust-moneys rateably among the 
assenting creditors, to pay “ the residue, if any, after 
answering the several purposes aforesaid and also the 
debts or dividends upon the debts of all such credi. 
tora as shall decline to come in and execute or assent” 
io the said P ; powers autborizing them to return to 
the debtor or permit him to retain such part of-his 
household furniture, linen, and china as they might 
think fit ; and powers authorizing them to carry ou 
the debtor’s business and employ him thercin and in 
winding up his affaire Held in the lower Court 
(Товмвв, J.) that an insolvent debtor in the mofussil 
may assign all his property to trustees for the benefit 
of the creditors who may assent to the conditions 
of the assignment; and such an assignment will 
be valid, although it may operate to defeat an 
expected execution, if it be the intention of the as- 
signor to confer on the assenting creditors в sub- 
stantial interest in the property assigned, and not 
merely to defeat or hinder в judgment-creditor. Such 
an assignment may be made to trustees, but it is 
not requisite that it should be made to trustees; and it 
is not requisite that it should be made directly to the 
sesenting creditors. It will confer on the trustees 
a title to the property assigned superior to that of 
в judgment-creditor, who has obtained an order for 
attachment subsequently to the assignment. It is 
not invalid if made subject to a condition requiring 
assenting creditors to execute а release of the deb : 
nor is it invalid if it declares а resulting trust in 
favour of the debtor; but semble—that the Court 
might order such resulting trust to be executed for 
the benefit of judgment-creditors who decline to assent 
tothe assignment. Nor is it invalid if it empowers 
the trustees to permit the debtor to retain such 
ion of his furniture, linen, etc.,as they may think 

it ; but this power should be exercised only when the 
other asseta are insufficient to discharge the primary 
objects of the trust. Nor is it invalid if it contain a 
power for the trustees to continue the business, if 
the power so given is ancillary to winding up the 
business and realizing the assets of the estate ; nor is 
it invalid if executed only by а minority of the 
creditors. Nor can it be invalidated by subsequent 
negligence on the part of trustees. The question as 
to the intention of the debtor in executing such an 
assignment is а question of fact rather than of law ; 
and in determining this question the conditions and 


trust subject to which the assignment is made may be 
considered, Held on appeal (per Rommets and 
Pearson, JJ., Моводн, C.J., dimenting) that the 


deeds were good deeds, A trader in the mofussil in 
failing circumstances may, in the absence of any 
statutory provision end of a bankrupt law, make s 
valid assignment of his property, before liens bave 
attached upon it, or afterwards subject to such liens, 
to trustees simply for the purpose of having it die- 
tributed fairly among all his creditors, although 
it may defeat particular decree-holders and deprive 
them of their execution, Semble—Such в trust 
does not become inoperative by reason of the retire- 
ment of two out of three trustees and of the inability 
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of the third to charge his duties properly. STEPHEN- 
вох г. BAUMGARTNER. BAUMGARTNER v. STE- 
PREYSON . .8 Agra, 104 : 8 Agra, 391 


29. Trus-deed to 
liquidate debts —Non-communication of trust-deed 
to ereditors— Limitation Act ( X V of 1877, 

D S executed a trust-deed, whereby ho mae 
property to trustees to manage his affairs 
date his debts in manner therein directed. 


ind liqui- 
The decd 
contained this provision: * In order to prepare a list 
of my debts, the trustees shall ascertain the same by 
looking into my books of accounts ; and they shall not 
admit any debt withont rokur, hath-chitta, ог bundi 
bearing the signature of myself or my monib gomas- 
tas, or without decree. Held, in the absence of cvi- 
dence that this deed was communicated to the credi- 
tors, that it didnot creates trust in favour of the cre- 
ditors, but enured only for the benefit of the execu- 
tant; that therefore ће plaintiff, a credit 
entitled to rank as a beneficiary under 
it did not create a trust in favour so as to take out of 
the operation of tho Limitation Act a claim that 
otherwise fell within it. FrNE r. МОнАВАЈ BAHA- 


DUR SINGH ` LL. R., 25 Calc., 642 
.  [9C. W. N., 469 
30. Creditor’ trust 


deed— Assignment of all his property by debtor to 
trustees for payment of creditors—Right of suit by 
creditor who had signed as creditor and trustee fo 
recover his debt notwithstanding the deed.—On the 
30th March 1894, the plaintiff sued the defendant, 
who traded’ under the name of У J, to recover R7,705 
duo on an adjusted account. On the 17th April 
following, the suit was on the board for hearing, but 
by consent of parties was adjourned for three months. 
Later on the same day, the defendant executed a deed, 


whereby he assigned all his property to the plaintiff | 


and three other persons as trustces in trust for the 

t of his creditors. The deed was executed by 
the plaintiff and the other trustees both as trustces 
and as creditors. It contained no release and no 


agreement by the creditors to take less than the full | 


amount of their debte. It conveyed all the defen- 
dant’s property to the trustees, who were to collect 
the estate and divide it rateably among the creditors 
“without prejudice to the rights of the several 
creditors to recover” the balance (if any) which might 
remain due to them after receiving such rateable 
distribution, and it declared that the said agreement 
for the paymeut of the debts was accepted by the 
creditors, and that, “upon payment to the sale credi- 
tors, respectively, of the full or whole amount of 
their respective claims, these presents shall operate as 
fully and effectually as an order of discharge from 
the Insolvent Court in respect of the debte now due 
from the said debtor, or the said firm of V J to the said 
creditors, respectively, and may bo pleaded in bar to 
any claim in respect of such debts ; and each of them, 
tho said creditors, for himself, his heirs, executors, and 
administrators, doth hereby covenant with the said 
debtor, his heirs, executors, and administrators, that he 
or they will not, if the said debtor shall pay the said full 
amonat of the debts due by him or his said firm of P J 


to the said creditors, bring any action, sit, or | 


You. п 
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procedi inst them or any of them for or in 
Papec of te deus now dus fede the said debtor or 
the said firm of У J to the said creditors respec- 
tively.” On the execution of this deed, the trustees 
took possession of defendant’s books of accounts, and 
Proceeded to recover the defendant’s estate. The 
three months for which, ва sore mentio ned, the sat 
was adjourned in April 18! ving now t 
came p [o The defendant pleaded the 
deed, and contended that the plaintiff, having accepted 
the trust and signed the deed, was not entitled 
to continue the suit against him. Held that it would 
be inequitable that the defendant, having handed over 
all his property to four of his creditors as trustees 
with a view to the payment of,his debts in full, should 
be harassed by one of those creditors who had весе 

the trust. The conduct of the зезна had 

such as to deprive him of the right to present pay- 
ment of his debt except by the assignment made 
to him and the other trustees. There had been а 
concluded agreement, which precluded him from 
Proceeding with his suit, and to allow him page 
would be fraud on the creditors, Under the 
circumstances, there was an implied condition that the 
creditors should not sue until their remedy under the 
assignment was exhausted. The creditors should 125 
what they could under the assignment, and t] 
Proceed for the rest. GoxvrLDAS MUCCANJI г. 
Vassanst Татвлм . .І.1. R., 19 Bom., 18 


81, — — — — — — Comporition-deed 
Between debtors and creditors Managing member 
of a firm appointed as trustee—Right of suit after 
dissolution of the firm.— Certain traders having been 
adjudicated bankrupts in the Court of Mauritius, the 


| creditors agreed toa composition-deed, which was sanc- 


tioned by the Court, whereby the present plaintiff, 
therein described as the managing member of 
the firm of S 4 Со. was appointed trustee, and his 
firm guaranteed the payment of a dividend of 50 per 
cent. The firm was subsequently dissolved, and its 
м to а iid pari . The plaintiff 
now sued to recover costs to him in his capa- 
city as trusteo in various suits in Mauritius, and it 
was objected that he was precluded from suing by the 
dissolution of his firm and the assignment away of its 


‘assets, Held that the plaintiff’ was entitled to 


| 
| 
| 


maintain the suit. Subbaraya v. Pythilinga, I. L, B., 
16 Mad., 85, referred to. SUBBARAYA PILLAI ғ. 
VAITHILINGAM . А . LLB, 30 Mad, 91 


32, Bond given after 
jersonal discharge in respect of debt incurred 
fore insol rency—Pricate settlement with creditor 

without notice to official assignee and creditora— 
Agreement by creditor not to oppose final discharge 
Admissibility of eridence—Untrue recital in 
bond.—An agreement, by which an insolvent who has 
obtained his personal, but not his final, discharge, 
without notice to the official eo or his other 
creditors, settles the claim of one creditor, and by 
which that creditor agrees not to oppose his final dis- 
charge, is void as in fraud of creditors and as incon- 
sistent with the poliey of the Insolvent Debtor's Aet. 
In a suit on в bond containing such an agreement, 
evidence is admissible on behalf of the obligor to 
8z 
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prove that recital in it that all the other creditors 
have been settled with, was untrue. Though по стей 
tor is bound to oppose the final discharge of an 
insolvent, yet & privato agreement by а creditor with 
the insolvent, by which, in consideration of a money 
payment, the creditor binds himself not to oppose, 
is void as opposed to the policy of the Insolvent 
Debtor's Act and as in fraud of creditors. NAoROJI 
Nesserwanst Тноохги! е. Sipick MIRZA 
[L L. R., 90 Bom., 636 
$8, ——— ————— Oiler giring 
mesne profits not awarded by decree— Bond, Con- 
tion of — Condition in a bond wnfulfilled — Ad- 
mission of debi—Abandonment of non-existent 
claim on compromise.—An order assumed to be made 
by в Court in execution, that decree-holders should 
have mesne profits which they had not been awarded 
in their decree, was without jurisdiction, and could not 
be regarded as taking effect. This order was after- 
wards reversed as having heen made withont jurisdic- 
tion, but was standing when the bond in suit wns exe- 
cuted by the decree-holders, now defendants, admitting 
money to be due to the plaintiff, and, as to a particu- 
lar sum, promising payment out of the mesne profits 
when realized by them. The decree-holders, after- 
wards compromising with their judgment-dchtor, 
abandoned the claim to mesne profits. This, however 
was no real concession, because the right to mesme 
profits had no existence. Although the unqualified 
admission of а debt implies a promise to pay it, yet 
this implication docs not necessarily follow where 
there is an express promise to pay in а particular 
manner, and on a certain event happening. Held, on 
the construction of the bond, that here the admission 
was refcrable to the particular obligation agreed to be 
discharged only in the manuer stipulated; and that 
therefore the payment was to be contingent on there 
being mesne profits. Held also that it had not been 
established that the non-occurrence of the condition had 
been occasioned by the conduct or default of the 
defendants, and that, therefore, the objection to pay 


the sum in question never took cffcct or became 
enforceable. Kaka SINGH v. Paras Raw 

(LL. R., 22 Calc., 434 

т. В., 28 L A. 68 

34. Contract Act 

(IX of 1872), ss. 88, 42, 48, and 45—Joint promise 


— Joint cred: 


an acquittance without the knowledge of the other 
mortgagee, who now brought this suit upon the mort- 
gage. It appeared that there was no fraud on the 
part of the mortgagors, and that the mortgagee who 
received payment was not the agent of the plaintiff in 


that behalf. Held that the mortgage had been 
discharged, and the plaintiff was not entitled to sue. 
Wallace v. Kelsall, 7 M. & W., 264, referred to. 
BARBER MARAN с, RAMANA GoUNDAN 
[L L. R., 20 Mad., 461 

85, —__________-__ Collusive dis 
charge by one of two creditors—Estoppel—Fraud. 
—In 1877 the plaintiff executed a deed of hypothe- 
cation to one of two partners to secure a loan obtained 
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from them jointly. In 1891 the plaintiff sold, inter 
ali4, the hypotlccated property to defendants Nos. 2 
to 4 and it was arranged that the secured debt 
should be paid off hy the vendes, They failed to do 
this, but in 1882 they executed a mortgage for the 
amount due in favour of the other of the two partners, 
and he thereupon gave a written discharge to the 
plaintiff, who was found to have been acting in 
collusion with him to the disadvantage of his partner, 
the holder of the hypothecation-bond. ‘The latter 
brought а suit in 1885 upon the hypothecatitn-bond 
and obtained a personal decree against the present 
plaintiff, which was ez-parte, the amount of the 
decree being declared to be charged on the land in the 
possession of defendants Nos, 2 to 4. Meanwhile, 
defendant No. 1, who was the assignee of the mortgage 
of 1582, had obtained a decree upon it against 
defendant No. 4. This decree not having been exe- 
cuted, he subsequently sued upon the mortgage again 
and obtained a decree against defendants Noe. 2 to4. 
The plaintiff now sued to have the last-mentioned 
decree set aside and recover the balance of the 
purchase-moncy from defendants Nos. 2 to 4. The 
Court of first instance passed a decree for the amount 
claimed, and declared it to be charged on the land. 
Defendant No. 1 preferred an appeal, in which defen- 
dante Nos 2 to 4 were joined by the Court of first 
appeal, which dismissed the suit. Held that plaintiff, 
having allowed a decree tobe passed against him еде 
parte in the suit of the holder of the hypothecation- 
bond, and having obtained a collusive discharge from 
the other partner, was not entitled to recover against 
tho defendants. KANAGAPPA г. SOKKALINGA. 
(I. L. R., 15 Mad., 862 
—— Deed of wttle- 
ment—Attachment of settled property by credi- 
tore of settlor—Summona to remove attachment— 
Order dismissing summons, Effect of—Civil Pro- 
cedure Code (XIV of 1882), as. 280-283—Sale of 
settled property in execution against setllor—Pur- 
chaser, Right of — Right to set aside deed —Suit by 
creditors to set aside deed on ground of fraud— 
Limitation Act (XV of 1877), art. 95.—On the 
‘7th April 1877, one N executed a trust-deed, whereby 
certain immoveable property belonging to him was 
conveyed to trustees in trust for himself for life or 
until he became insolvent or attempted to alienate, 
assign, or incumber the same, and then for his wife 
and children, At the date of the deed, N was 
largely indebted, and two or three months prior to 
the date of the decd he had deposited the bulk of 
his moveable property with a friend, who endeavoured 
to compromise with his (№) creditors, and who 
applied the said property in paying off а portion of 
his debts. About a fortnight after the trast-deed 
was executed, N fileda suit against one H and others, 
That suit was dismissed, and N was ordered to pay 
H’s costs. In execution of that decree for costs, H, 
in July 1882, attached a house which was part of the 
property settled by the trust-deed of April 1877, 
‘Thereupon the trustee of the deed claimed to have 
the attachment removed, alleging that he was in 
possession as trustee. He took out & summons for 
that purpose, which was dismissed on the 19th 
December 1882, without prejudice to the rights of 
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the parties to filea suit in respect of the subject- 
matter thereof. No suit, however, was filed by any 
of the parties, and the house was sold in execution. 
H, the execution-creditor, bought it at tho sale, 
and was put into possession, which he retained until 
his death in December 1888. After his death, hi 
executors took possession. They desired to sell it, 
but were unable to do so, in consequence of the 
claim put forward by N's wife and children (defen 
dante Nos. 1, 3, and 4) under the trust-deed of 1877. 
They accordingly filed this suit against N’s wife 


and children (defendants Nos. 1, 8, and 4) snd the ' 
surviving trustee of the trust (defendant No. 2). | 


praying for а declaration that the defendants had 
no right or interest, present or future or contingent, 
in the said property; that they (the plaintiffs), as 
executors of H, were absolutely entitled to it, and 
that the trust-decd was fraudulent and void against 
the plaintiffs and other creditors of N. It was con- 
tended that the suit was barred under art. 95 of 
sch. II of the Limitation Act, XV of 1877, having 
been filed more than three years after 1882, at which 
date the fraud was alleged by H himself and relied 
on by him in the attachment proceedings. Held 
that the suit did not fall within art. 95, and was not 
barred. The substantial prayer of the plaint was a 
declaration that the plaintiffs wero absolute owners 
of the property in suit, and the basis on which that 
prayer was rested was the sale to Я in 1883. The 
* relief? asked for was the declaration of tho plain- 
tiff’ absolute title: the “ground” of the relief was 
the acquisition of that title by virtue of the certi- 
ficate of sale, coupled with a denial of it by the 
defendants. Such a caso did not come within the 
purview of art. 95. It was further contended that 
the effect of the order in December 1882, dismissing 
the summons which had been taken ont by the trus- 
tees to having the attachment removed, was to declare 
the trust settlement invalid, and that, as no steps 
had been taken by the trustee against whom that 
Order was made to establish the validity of the trust 
within a year from the date of that order, the 
defendants could not now rely on their rights as 
cestuis que trust under that deed. It was argued 
that the Judge, in dismissing the summons, must have 
intended to pronounce the whole settlement invalid, 
having regard to в, 280 of the Civil Procedure Code 
(Act KIV of 1882), because otherwise he ought, 
according to that section, to have ordered, in express 
terms, the removal of the attachment from the rever- 
sionary estate of wife and children. Held that the 
portion of в. 280 relied on only applies where the 
property is in the possession of the judgment-debtor 
* partly on his own account and partly on account of 
some other person.” Here the property was at the 
time of the attachment, and had been for some months 
previously, in the solo possession of the trustee, and 
neither wholly nor partly in the possession of the 
обода, The conditions under which the 

tter part of s 280 becomes applicable were not 
present in the present case, and the Judge, in dealing 
with the summons, was not, therefore, called on to 
make any declaration as to the precise limits of the 
interest in the property upon which ho held the 
attachment to be maintainable, 


voL п 


Held that there | 
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was no such order passed against the interests repre- 
sented by the first, third, and fourth defendants as to 
come under the terms of в, 288 of the Civil Procedure 
Code. Held, on the evidence, that the deed of 


settlement was fraudulent and void as against credi- 
tors. 


It was proved that at or before the date of the 


belonged to him on 
the eve of the litigation which was about to com- 
menee. But held also, dismissing the suit, that the 
plaintiffs were only entitled to an estate for the life 
of N. They were the representatives of H, and his 
claim, upon which this suit was fonnded, arose by 
virtue of his having purchased the right, title. and 


interest of N, the settlor, and the right so purchased 
did not include the right to set aside his own deed. 
Held also that the plaiutiffs were not entitled to 
succeed, inasmuch as this suit was not filed by them on 
behalf of, and for benefit of, all the creditors of М. 
Semble— А claim to set aside a deed of settlement as 
fraudulent and void as against creditors can only be 
made by creditors whose claims aro not barred by 
limitation. Quere—Whether the existence of cre- 
ditors who were creditors at the date of the decd of 
settlement is necessary. — BURJORJI DORABJI PATEL 
v. Dacxsar . ^. . LL.R,l6 Bom,1 


37. — — — Account—Burden 
of proof—Presumplion—Principal and agent— 
Restriction of principal's liability to debts proved. 
to be just.—Fraud and undue inflience having been 
found, with the result that a decree cancelled trans- 
fers executed in favour of a creditor by a talukhdar 
whose manager had received in his name money 
forming the consideration for the transfers, an 
account was directed to be taken of the sums actually 
due and payable by the principal. Directions were 
given for the payment, not of all the money received 
from the creditor by the manager, but only of sums 
(a) shown to have been lent by the creditor to the 
principal himself personally, and of those (5) received 
by the manager on behalf of the principal in the 
course of а prudent management. The burden of 
proof lay оп the creditor of showing that any parti- 
cular advance fell within the class (6); and where 
the advance, having been received by the manager, 
had been partly used in payment of Government 
revenue due on tho estate managed by him,—Held 
that the Court below had rightly presumed that the 
rents should have covered the revenne due ; and this 
presumption having to be met, it was for the creditor 
to bring proof to overcome it. РАВТАВ BAHADUR 
SINGH v. CHITPAL SINGH 


[I. L R., 10 Calc., 174 

L. В., 19 L A., 88 

38. —— — — - Bankruptcy in 
Mauritius — Right of suit by trustee under foreign 


composition-deed in British India—Judgment of 
foreign Court—Insolvency—Stamp Act (I of 1879), 
4. 81—Registration Act (III of 1877), s. 17 (а). 


822 
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—A debtor and the firmof which he was a member 
were adjudicated bankrupts in Mauritius, and а 
receiver was appointed by the Court. Subsequently 
the creditors met and resolved that, if the adjudica- 
tion was annulled, a compesition, payable by instal- 
ments, be accepted in full satisfaction of their debts, 
and that the security of tho plaintiff's firm be ac- 
cepted for payment of such comprsition, and that 
the bankrupts’ estate be assigned to that firm, and that 
the plaintiff be appointed trustee to carry out such 
arrangement. An instrument was excented to give 
effect to these resolutions, and was concurred in by 
the receiver and approved by the Court, which 
annulled the adjudication, and ordered that the 
bankrupts’ estate in Mauritius and India vest in the 
plaintiff, who was appointed trustee to carry out the 
said composition with full powers of realization, The 
plaintiff now sued to recover the moveable and 
immoveable property of the bankrupts in India. 
Held (1) that the above instrument was valid as 
в comporition-decd, and did not require to be stamped 
and registered as а conveyance ; and that any 
that might remain after payment to the cr: 
did not belong to the plaintiff's firm, but was subject 
to a trust for the bankrupts; (2) that the plaintiff 
was entitled to a decree for the amount expended b. 
in payment of the creditors, together with suc 
costs as were incurred by him in recovering debts 
due to the estate and could not be recovered from 
the debtors, and the costs of certain sales and a 
mortgage incurred in realization of the estate; (3) 
that plaintiff was entitled to в decree for possession 
of the immoveable property until the sum due was 
Paid to him by the defendants or was satisfied out 
of the rents and profits of the property. No order 
made by the Court at Mauritius can operate to trans- 
fer the ownership of immoveable property in British 
India. So held, without deciding that the Court 
cannot compel the bankrapt when within its juris- 
diction to execute in favour of the trustee such a 
deed as will, in accordance with the formalities of 
the local law, render the order of the Court effectual. 
JUBBARAYA е. VYTHILINGA 

(LL. R., 16 Mad, 85 

89. — — — — ——— — ——- Protection of 
asreís.—The assignment in а trust deed by which 
а person assigns all his property to trustees for the 
benefit of his creditors protects the assets so assigned 
from all creditors. ВАРАЈ AUDITRAM v. UMEDBHAI 
HATHESING . . . 8 Bom, A. C., 245 

40. Attachment.—A 
bond fide assignment by a debtor of his entire pro- 
perty to trustees for the benefit of his creditors 
diveste him of any interest which can be the subject 
of attachment subsequently issued in execution of а 
decree against such debtor, until the trusts of the 
deed of assignment have been carried out. BAMANJI 
MANIXJI ©. NAORAJI PALANJI . 1Bom, 

4. Voluntary con- 
veyance—Conatruction— Trustee for creditors — 
Cireuity of actions — Administration. suit.—K, 
who was a relation of the plaintiff, executed a deed 
of conveyance by which he conveyed all his estate to 
the plaintiff, in consideration of his undertaking to 
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pay all X's debts. The deed stated that it was 
Кв desire that the estate should remain іп 
his family. After A"s death, the plaintiff sued for 
an account and for redemption of some of K’s land 
which had been originally mortgaged by К to the 
defendant. It was contended in defence that the 
decd created а trust for the payment of K's debts, 
and that the defendant was entitled to tack on to 
the mortgage debt а simple contract debt which К 
owed to him. It was found that the defendant was 
the only unpaid creditor, and that the property was 
more than sufficient to pay the debt. Held that 
the deed did not create а trust for A's creditors, 
the object, on the contrary, being the preservation 
of the family property. Held, further, that due 
effect could not be given to the whole of the instru- 
ment, unless construed ав а conveyance to the plain- 
tiff, charged as between himself and А with the pay- 
ment of K's debts, Held also that during A’s 
life his creditors could not claim to be paid under 
this instrument, in the absence of any communication 
between them and the plaintiff, capable of beii 
construed as an admission by him that he held the 
Property as trustee for them, although they might 
possibly impeach it. On A's death, however, his 
creditors would be entitled in an administration suit 
to have the charge of his debts enforced in their 
favour, RAGHO GOVIND г. BALVANT AMRIT 
[L L. В., 7 Bom, 101 
48. — Arrangements made be- 
tween creditor and debtor—Proof of ad- 
cances—Razinamas not made decrees of Court, 
Effect of —Razinaina arrangements not made decrees 
rt, but irregularly acted upon aa if they had been 
во made, do not substantiate advances alleged to have 
been made by creditors. РСВЕТАЗАМІ alins КОТТАТ 
TEVAR r. SALUCKAL TRVAR alias OYYA TRYAR 
8 157 


Mad., 
Kosara Rama PILLAI r. SALUCKAI ТЕТАВ alias 
Оттл TEVAR А . . . 8 Mad., 198 
See VENKATURAMANA HODAI е. BAPANNA RAI 
(7 Mad, 


103 


Drawing hundi—Rigit to 
credit item im account.—The drawing of a hundi 
on one's own factory, and the delivery of it to а 
other, may be evidence of indebtedness to the amount 
of the hundi, but it is not an item for which the 
drawer of в hundi is entitled to credit. Sum Ram 
Мохро, с. Макнон LALL Brswas . 7 W. R, 170 
44. ———— Bale of goods—Arrangement 
to pay for goods aold.—Where a debtor sclls goods 
to his creditor and requests that a portion only of 
the price should be appropriated to part payment of 
existing debts, and the remainder held against the 
ice of goods to be afterwards purchased by the 
‘btor from the creditor, such request is not binding 
on tho creditor without his consent. AGUILAR г. 
Wooxzsm CHUNDER SHAW 99 W. R., 309 


45. —  — - Assignment of debt—Ze- 
lease of debtor—Failwre to prove assignment 
against third parties.—When a creditor accepts the 
assignment of a debt due by third parties to his 
debtor, and releases the latter, he has no action against 
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him. Вівнвн Снохрвв SABLAH 
Снокрев LAHATA . . B 
46. ———— — Release, Construction of 
deed of.—Constraction of document bolding that 
it could not have been intended by the parties to be 
в general release. MALICK Baroo MEYAN г, HARI 
WALUB Nacugpas -5 У. В.Р.С., 


47. — ———— Arrangement between de- 
cree-holder and one several judgment- 
debtors— Effect of, as against co-debtors.—Held 
that no arrangement between the decree-holder and 
опе of the judgment-debtors would affect the interest 
of a co-judgment-debtor unless by express consent. 


е. 


бокооі 
W. В., 171 


BHAIRABCHANDRA Mapak г. NADYAR CHAND PaL | 


B. L. В, A. C., 857 

19'W. R., 291 

48. Adjustment of claims— 
Composition pogment,—The plaintiff, a creditor of 


the late Rajah Chatpal Sing, accepted, 
lector in charge of the estate, a composition payment 
in adjustment of his claims. Held that > could 
not sue the Hanis, nor the infant son of the Rajah, 
on s contract or tond for payment of the balance. 
ЗАхвАМ Giz v. SHIURAJ KOER 
[2 B. L. R., P. C, 08 
11 W. R., P. C., 41 
49. Co-contractors—Liability of 
the others on death of one.—Tho defendants entered 
into a contract with the plaintiff by which, in con- 
sideration of the trouble taken and money advanced 
hy the plaintiff on behalf of the defendants, the de- 
fendants promised to pay to the plaintiff from genera- 
tion to generation R100 & year out of a specified fund, 
Held that, ou the death of one of the co-contrac- 
tors, the whole liability to the plaintiff attached to the 
surviving co-contractors, CHETU NABAYANA PILLAY 
©. AYAMPERUMAL AMBALOM . . 4 Mad. 447 


50. Substitution of liability.— 
‘The defendant being indebted to the plaintiff in the 
sum of 4574-40, the amount of the plaintiff's bil 
against the ship Сатрѓа, of which the defendant 
was master, they both went to the office of the ship’s 
dubash in Bombay, where the defendant signed the 
bill as correct, and ordered the dubash to pay the 
amount, The dubash gave the plaintiff R600 in 


cash, e pd be would pay the balance next day. The | 


plaintiff said he would prefer в receipt for his bill, 
and returned the R500. An acknowledgment was 
then given to him, by which the dubash promised to 

у the bill for R574-5-0 immediately on the money 
Being received from Mr. S. On the day following 
tho plaintiff took out a summons in the Small Cause 


Court against the defendant, whom he arrested, on , 


making an affidavit that he was about to leave 
Bomb: 
vali 


ubstitution of the liability of any 


dant,” and gave judgment for the plaintiff for 
R574-5-0 and costs, which judgment, as to the prin- 


cipal sum, was affirmed by the High Court, but costs | 


on the sum of 9500, originally paid to and returned 
by the plaintiff, were disallowed. ALLARAKIA Аш 
e. Фваси Aa 


з and the Court held that “ there was no © 
Е person or 
fand in place of the original liability of the defen- | 


8 Bom, О. C, 150 , 


OP CASES, ( 2180 ) 


| DEBTOR AND CREDITOR—concluded. 


51— — — — Arbitration—Award not signed 
by all the creditore—Suit by signing creditor 
Sor his debt— Act IX of 1872, г. 65.—K, on the 
‘one part, and bis creditors, including C, on the other 
part, agreed in writing to refer to arbitration tho 
differences between them regarding the payment of 
his debts by К. The award compounded Á's debts 
| and assigned his property to his creditors, and die 
| rected that К should dispose of such property for 
their benefit, and that, if he misappropriated any of 
| the property, he should be personally liable for the 

loss sustained by the creditors on account of such 
misappropriation. C signed the award amongst other 
creditors, but the award was not signed by all the 
creditors. C received a dividend under tho award. 
Held in a suit by C against K to recover a debt 
which had been compounded under the award, in 
which suit C alleged that several creditors had not 
signed the award; that some of them bad sued К 
and recovered debts in spite of the award ; that K had 
| misappropriated some of tho property ; and that, if 
the plaintiff did not sue, there would be no assets 
left to satisfy his debt, and that such suit was not maine 


tainable. Lusta MAL e. Сисмт Гар 
(LLB, 2 All, 178 
58. —— ment by creditors to 


— Agree 

— Failure of consideration—Mortgage 
to creditors as security for payment of debts —Con- 
struction of instrument—Suit by creditor before 
expiration of time— Separate suits by creditore—A. 
certain firm gave its creditors jointly, and uot severe 
ally, a mortgage on certain immoveable property sa 
security for the payment of the debts duc to them 
by the firm, the consideration for such mortgago 
being a promise by all the creditors not to sue the 
firm for their debts for a certain time. Beforo the 
expiration of such time, several of the creditors sued 
for their debts. Subsequently several of the creditors 
brought separate suits against the firm to enforco 
! the mortgage in respect of their debts. Held that 

the consideration for the coutract of mortgage, riz., 
| the forbesrance of all the creditors not to suc for 
| their debts for & fixed time, having failed, the firm 
was discharged from liability onthemortgage. — Held 
also that, had the contract of mortgage remained in 
| force, it would not have been competent for indivi- 

dual creditors to come into Court and enforce the 
coutract in respect of their separate debts. Эгон 
GOPAL v. AJUDHIA Prasan LL. В., 5 All, 392 

53. — — ——- Bale to defeat execution of 
deoree— Creditor without specific lien.—A creditor 
without a specific lien (е.9., в mortgage or other di- 
rect charge or incumbrauce) has not any à priori 
right to debar his debtor from parting with his im- 
' moveable property until it is attached in due courso 
of law. BAJAN Нават c. ABDESHIR HoRMASII 
Wanna . . . L L. R., 4 Bom., 70 


МоохА е. Снамр Монкв Gossau 
[7 W. R., 306 


DEBUTTER PROPERTY. 


See Cases UNDER Ніхро Law—Expow- 
MENT. 
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DECEIT, ACTION FOR— 


See Compaxy— Powers, Рсттез, 
LIABILITIES OP DIRECTORS. 
(I. L. R., 18 АП, 56 


AND 


DECLARATORY DECREE. 


See CASES UNDER EXECUTION or DECREE 
—Mopk ор EXECUTION— DECLARATORY 
Decuees. 

See Res JUDICATA—EsTOPPEL BY JUDG- 
MENT L L. R., 18 Mad., 313 


DECLARATORY DECREE, SUIT FOR— 


Col. 
1. Reqristres РОВ ISTENCE ОР 
онт. ECT 
2. Suite coscausino Docuxests. 2134 | 
3. ADOPTIONS + 2139 | 
4. REVERSIONERS * ž „. 2142 
Б. DECLARATION OP TITLE . . . 2153 
6. ENDOWMENTS . hae 2099 
7. ERRORS IN DEMABCATION AND SURVEY 
orlawps . + 2173 
8. REGISTRATION oF Nauns BY sf Coi: 
LECTOR . + 2175 
9. Ехрокстха OR оно me ов 
ATTACHMENT 2177 
10. RENT AND Esaxceaust о oF Rest 2150 
11. Онрвив or CuntixaL Covet + 2182 
12. MISCELLANEOUS SUITB — . . + 2183 
See CASES UNDER COURT Frss Act, в. 7, 
CL. 4. 
See Cases UNDER COURT FEES ACT, всн. 
11, arr. 17. 
See DECREE— For or DECREE—DrCLAMA- 
TORY SUIT 10 W. R., 105 
` (i2 W: R., 396 


See Cases UNDER LIMITATION Аст, 1877, 
ART. 118 (1871, ART. 129; 1859, в. 1, 
сь 16 

See CASES UNDER. LIMITATION. Аст, 1577, 
ART. 120. 

See RELINQUISUMENT OF, OR OMISSION TO 
SUE FOR, PORTION oF CLAIM. 

(I. L. R., 8 Calc., 488, 819, 825 note 

LL. R, Í AlL, 252 


LR, Mad., 137 
I. L. R., 13 Маа, 285 
See CASES UNDER VALUATION OP Srir— 
SUITS. 
. 
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; declarat 


( 3132 ) 


DECLARATORY DECREE, SUIT FOR 


—contimued. 
1. REQUISITES FOR EXISTENCE OF BIGHT. 


L —.— — Existence of relief which can 
be granted —Civil Proce ture Code. г. 15.—No de- 
claration of rizht can be made in a suit under в. 15, 
Act VIII of 1859, unless the plaintiff can show that 
there is some relief which the Court cau give, Bats 
Nata Cuatrensee г. LAKMI MANI ркы 


B. Г. R., 514 note 
8. С. Ввзох Маты СнАТТЕШЕЕ г. Гокнг Mont 
Deu . €. 13 W. Е., 348 


2. Existence of right to conse- 
quential relief — Declaration of right for relief 
in other suif. —À declaratory decree ought not to be 
made unless there is shown to be a 
sequential relief which, if asked for, might have been 
given by the Court, or unless a declaration of right 
is required as a step to relicf in some other Court. 
Kattama Natchiar v. Dorasinga Tarer, 15 B. L. By 
88, approved. smeo Sixou Ral г. DAxuo 

[L L. R., 1 АЦ, 68 


ZAIBUNNISSA r. ELAugE Brot. 19 W, R., 368 


8. — ——— Hostility of defendant —S«it 
Sor declaration of title. —Held by Jackson, J., that 
in a suit for declaration of title defendants must have 
given в cause of action by impuguing it antecedently 
to plaint filed, even though their written statement 
be hostile. Convix Cowie г, ELIAS 
[2 B. L. R, A. C, 212: 11 W. R., 40 
4 А party is not en- 
titled to ask for a declaration of right except as 
against в defendant in some degree hostile to him in 
respect of that right. Рвомотно NATH GHOSE v. 
Јороо Мати SEN 1 Ind. Jur., М. В, 208 


Suits for declarations of ab- 
rig] i 59, а. 15. 
—S. 16 of Act VIII of 1859 refers to declarations 
which are binding rclatively to the parties befure the 
Court, not to declarations of abstract right or bare 
s of trust, exclusive of any practical 
equity. Mezura Hossriw г. DINOBUNDOO SEN 
[Bourke, О. C., 8: Cor., 94 


в. Right to consequential relief 
—Question relating fo third persous not parties to 
гий. Тһе question proposed for adjudication in the 
suit, in which a declaratory decree was sought, being 
in effect one not between the plaintiff and the defen- 
dant, but between the plaintiff and third persons not 
parties to the suit, the suit was dismissed in refer- 
ence to the ruling of the Privy Council in Vijia 
Ragunadah Rani Kolandapuri Natchiar у. Dora- 
singa Tarer, 15 В. L. R., 83, dated the 10thof Feb- 
ruary 1875, that a declaratory decree is not to be made, 
unless there is a right to consequential relicf which, 
although not asked for, might, if asked for, have been 
given, ВАМ BHAROSE LAL с, Gort Bri 

N. w., 300 

Т. ————— Hostile act entitling plain- 
tiff to substantial remedy.—A hostile act which 
would justify a declaration of right under Act VIII 
of 189, в. 15, must be such an act as would entitle 
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DECLARATORY DECREE, SUIT FOR 
—continued. 
1. BEQUISITES РОВ EXISTENCE OF BIGHT 
— continued. 


plaintiff to some substantial remedy in the way 
otherwise. BAM KHELAWAN SINGH 
. 91 W. В, 101 


the 
of injunction or 
v. Осон КооЕв B . 
8. Intricate questions of law— 
Principles om which Court grants relie) —The Court 
declaratory suit, decide intricate ques- 
te effect, and possibly 
iven to its decision, and 
tho decision to a time 
Court some person 
ева relief will not prejudice а plain- 
Нохввотті KBBAIN 0. 


Ister Durr Korg 
[L L. R., 


for further enquiry which is likel 
the i 


sorviving the defendant, 


DoomoA PERSHAD SINGH c. Doorea Koow- 
LB, LB, 81 


1877. е 
Specific Relief Act came into force must, in 
the right to a declaration, 
laid down by the Privy 
case, 15 B. L. B., 83. PURASARA ВНАТТАВ с. RANGA 


o be amended 
possession, —The proviso to s 42 
that “no Court shall 

pass decree where the plaintiff, being 
Pole to seek further relief than в mere declaration 
able ie, omite, to do so," refers to the position of 
it. Where a suit was 

iM or a declaration that, certain alienations 
the defen- 


to proce: 
by claim for 
specific 


heir, and, pending 
died —Held (1) 


> 
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DECLARATORY DECREE, SUIT FOR 
—continued. 
1. REQUISITES FOR EXISTENCE OF RIGHT 
—coneluded. 
proceed with his appeal; (2) that plaintif could not 
ро ой tqamend his plaint and claim posses 


sion. GOVINDA v. PEBUMDEYT 
(I. L. R., 12 Mad, 136 


2. SUITS CONCERNING DOCUMENTS. 


18. —— ——— Hostile document affecting 
title— Right to sue to have it declared incalid.— 
When a person i jon finds that а document 
which affects his title, 
Did which every day's delay is likely to render him 

ji he is justified in coming be- 

a deed may be 

MAHOMED 
в., 336 


‘as admits of specific relief 
with regard to it. He 


the person 
into 


He must generally allege and rely upon 
defi? cause of action against the defendant, except in 
Tut class of cases in which the Court gives its aids to- 
wards tho fulfilment of trusts, 

15 of Act VIII 


a judgment-debtor, 
ihe Bond fides of certain transactions by 


appear th 
tion, the ship 
tor, subject to 
of the other defendants 
same, then that the amount 

‘ascertained, and the pl 
chaser might be declared ‘entitled to redeem the same. 
ЗЫ that the plaint was bad upon tho face of it. 
Bat as it appeared, taking the plaint end. evidence to- 
gether, that there was some substantial dispute 
Eetween the parties relativo to the defendant's mort- 
gage, the Court, to prevent further litigation, con- 
Ped the plait as having asked that the alloged 
mortgage might be set aside, DALLAN BuvowAN 
Doss c. AKBAR - Lind. Jur., М. В, 890 
Suit to set aside, Effect of 
recital in bond—Nature of consideration —A de- 
claratory decreo will not bo given to show that a 
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3. SUITS CONCERNING DOCUMENTS 


continued, 


bond was not executed as recited in the bond, for 
ыы by tho widow for the performance 
ne has aa в sradh, such recital being no evidence 
the estate, Во of the husband in a suit to charge 
€. SUNXER LALL v. Усроовсхв STHAYE 

[9 W. R., 285 


16. - Suit by 
son to have deeds 
by е declared void— Unauthorized alien- 
pae ion may sue to obtain a declaration that 
> by his father, without his consent, are, as 
OAM » void and inoperative to pass or to affect 
шу Tights possessed by him in the property, aud also 
" Property still in his father's hands is ancestral, 
ant oa be alienated, except under circuitstances 
тов by the Mitakshara law as justifying alien 
атату jg the cousent of those whose consent is 
y w requisite, Канти Nakai SINOH r. 
PREM LALL PaURxy , 8 W. R., 102 


m (1 —— Buit to declare deed is valid 
Failte £2 Prove case— Form of decree. —Whieu 
plaintiff sues to declare that a deed is valid, and to 
confirm his possession under it, and fails to show suffi- 
cient сше for the Court's interference under в, 15, 
Act VIII of 1859, the Court ought simply to declare 
to that effect, and not to determine that the plaintiff 
has no right, and that the deed is void. Poore 
CHUNDER LALL с, ЗНЕОВАМЕВ KOONWAR 

[9 W. R., 104 

18. 


Buit to declare deed forged 
— Unused documents, —In asuit to obtain a declara- 
tion that two pottahs and a chitta which had been put 
forward in a butwarra were forgeries, it was held that, 
as no action had been taken on the documents in 
question and plaintifPs rights were iu no way pre 

liced, the Court could not make any binding declara- 
tion of right, Smzo LALL CHOWDHUR e. CHUNDER 
Bzxopx OoPADHYA . 9 W. B, 586 


19. — — — ——— Cause of action 
— Begistered deed.—A mit will lic to set aside a re- 
gistered deed on the mere allegation that it is a for- 
gery. FAKIR CHAND v. THAKUR SINGH 
[7 B. L. R., 014: 15 W. R., 421 
‚ 90. ——— — — — — Lease set up by 
intervenor in rent suit.—The defendant had unsuc- 
cessfully intervened in в suit between landlord and 
tenant, setting up a lease as middleman. Held that 
the landlord was entitlod to sue in the Civil Court to 
have such leaso declared fictitious.  RAGHUBAR 
Свожрвх v. BHAIKDHARI SINGH 
[8 B. L. R., Ар. 48: 11 W. R., 466 
з. — - Cause of action 
—Guardian, Suit by, for minor.—In a suit for a 
declaratory decree that certain pottahs put forward by 
the defendanta in a suit for enhancement were forged, 
and calculated to injure the interests of в minor, 
whom the plaintiff as guardian ropresented,— Held 
there was по cause of action. OoMAR Samia BIBI 
v. Баки! Paya DEBI 
[7 B. L, R., 617 note : 10 W. R., 47 
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—continued. 

3. SUITS CONCERNING DOCUMENTS 
—continued. 

32. Buit to have will set aside 
—Consequential relief—Olatruction to title— Ns 
cupative will.—A rizht to come to the Court to have 
a document or act which obstructs the title or enje 
ment of property cancelled or set aside, or for an in- 
junction azuiust such obstruction, would be suffi 
to sust a declaratory decree, Semble—Where a 
defendant sets up a nuncupative will as entitling him 
to property in resp the plaintiff asks for 
a declaration of his right, a right to have such will 
declared. null and void arises in cases where property 
leyully passes by a will of that nature, since a claim 
under such a will is not в bure вает оц of title, put 
the sting up of a specific act by which title to pro- 
perty may be covferred, Suxo Nixon Rat г. Dakuo 

[LL R, 1 All, 688 
ЗС. L. R., 193: L. R., BL A, 87 

23, ______ Buit to set aside lease—Con- 
sequential relief— Act. VILL of 1559, v. 15 —Juria- 
diction of Ciril Courts.—A granted в lease of his 
entire property to the plaiutiff for a term of years, 


whereby B's reut was to remain w 
period contermiuous with the plainti 
suit by the plaintiff against B and A's representative 
to have the pottah set aside, it was objected that, 
inasmuch as the deed had not been as yet set up 
against the plaintiff, nor any injury shown to have 
been occasioned to him thereby, he had no cause of 
action. Held that the suit was maintainable. In 
laying down the rule that “a declaratory decree can- 
not be made, unless there be a right to consequential 
relief,” the Privy Council did uot intend to deny to 
the Courts of this country the power to grant decrees 
in any case in which, independeutly of the provisious 
of Act VIII of 1859, в. 15, they had the power to 
grant decree, This power is generally the same as 
that of the Court of Chancery in England. ВАМ 
МЕЕРНЕЕ Kooxpoo е. Hvouoo Natu NARAIN 
Мошо. LL, R,1Calc, 456: 25 W. R., 516 


—-——— Cate of action— 
Suit to cancel potíah.—Vlaintiff sued in a Civil 
Court to caucel a pottah which he alleged was incor- 
rect and fraudulently antedated by the defeudant 
with в view to prevent. plaintiff from taking steps to 
cancel it in в Revenue Court: a copy of the pottah 
had been affixed to plaintiff's house. Held that the 
plaintiff had no cause of action cognizable by a Civil 
Court. NURDIN г. ALAVUDIN 

[L L. R., 13 Mad., 134 


35. ———— Suit to declare registered 
document forged—Jurisdiction of Civil Court, 
—Under s. 84 of Act XX of 1866, the District 
Judge ordered, without taking evidence, the regis. 
tration of a document which had been opposed ou 
the ground that tho execution of it had been obtained 
fraudulently and by putting the executant under 
duress. The executaut brought а civil suit against 
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— continu 


2 SUITS CONCERNING DOCUMENTS 
—continued. 


the party in favour of whom tho document had been 
drawn, for a declaration that the document was not 
genuine, and was invalid and inoperative. Held 
that the Civil Court bad jurisdiction to try the genu- 
ineness of в registered document, that the registra- 
tion of a document, the execution of which was 
obtained by improper meaus, affecting the property 
of the executant, is в good cause of action on which to 
ask for в declaratory decree, PRASANNA KUMAR 
SANDYAL ©. MATHUBANATH: BANRRJI 
[8 B. Г.Е, Ap., 26: 15 W. R, 487 
36. — — —— Buit to contest the genuine- 
ness and validity of a registered document 
—Registration Act (III of 1877), ss. 74, 75— 
Spe ific Relief Act (I of 1577), s. Under the 
рес] procedure provided in the Registration Act 
qu of Рв), the defendaut, in whose favour a 
locument was said to have been executed, succeeded in 
obtaining au order from the District Registrar for the 
registration of the same, although the plaintiff, who 
was alleged to have executed it, appeared before the 
Sub-Registrar, and subsequently before the Registrar, 
and denied executing № and alleged it tobe a forgery. 
In a suit brought under tho above circumstances to 
have the document declared void and to have it 
cancelled,—Held that the proceedings of the Regis- 
trar, when he enquired whethvr the document Lad 
been duly executed or not, were in no sense those of 
a “ competent Court," but only those of an executive 
licer invested with qua functious, aud 
that, consequently, such в suit was maintainable. 
Held also that the Specific Relief Act (I of 1877) 
applied, s. 39 evidently contemplatiug aud providing 
for such a suit. Ram Chundra Pal у. Becharam 
Dey, 8 B. L. R., Ар, 28: 10 W. R., 329, dissented 
from. Prasanna Kumar Sandyal v. Mathuranath 
Banerji, 8 B. L. R., Ap. 26, followed. Monnia 
Cuunpgs DHUR г. JUGUL Ki8HORE BHUTTACHARJI 


37. — — —— Suit to cancel a void or void- 
able instrument Specific Relief Act (I of 
1877), s. 89— Reasonable apprehension of serious 
inju ny person against whom в written instru- 
ment is void or voidable, wbo has reasonable appre- 
hension that such instrument, if left outstanding, may 
cause him serious injury, may sue to have it caucelled. 
The test is“ reasonable appreheusiou of serious injury.” 
Whether that exists or not, depends upon the circum- 
stances of each case. 1t cannot be laid down, as a rule 
of law, that in no case can a man, who has parted with 
the property in respect of which a void or voiduble 
instrament existe, sue to have such instrument can- 
celled. Iyyappa v. Ramalakshmamma, Г. Г. В» 
18 Mad., 549, referred to.  KOTBABASSAPPAYA v. 
CHENVIRAPPAYA . . LLB, 23 Bom, 376 


Buit to set aside fraudulent 
аа of any atiempt to disturb posses- 
sion.—In a suit for declaration of right of possession 
to certain lands and to ect aside alleged fraudulent 
pottalis, which the plaintiff alleged had been executed 


L E, T Calo, 730: 0 C. I. Ro ATi 0 reget of e folding we 
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—continued. 


by the defendant with a view to put au obstacle in 
the way of bis attaining his right, but it was uot 
showu that they had made any actual attempt to 
disturb the right of occupancy which it was found 
the plaintiff had—Zeld that the plaint did not 
disclose в sutficieut cause of actiou to виа о the Court 
to make в declaratory decree in favour of the plain- 
tiff. Upar CHANDEA MANDAL г. AHMEDULLA 


[7 B. L. E., 616 note 
S. C. Woopov aes gA E AHMED- 
OOLLA . . . W. R., 467 


29. Pr usc of deed 
to plaintiff injury.—Where a petition was pre- 
sented by A under в, 84, Act X of 1866, for regis- 
tration of в deed, and the deed was duly registered, 
a plaint filed aguinst 4 in which the plaintiff simply 
Sompluiued thet 4 lad executed thy deed ша, 
lently, aud obtained registration of it, was he/d to 
show no cause of action, no act of A having been 
shown to use the deed to the plaintiff's injury. Вам 
Снахрвл PAL в. BECHARAM DEY 

[8 В. L. Rọ, Ap., 28 note: 10 W. R., 329 

80. Buit for declaration that 
document is forged —Apprehension of injury—- 
Cancellation of document.—Where a void or a void- 
able document cannot legally be used for the purpose 
which is apprehended, there is no such reasonable 
apprehension that such document, if left outstanding, 
will cause injury as will eutitle the person claiming 
the cancellation of such document to reliof. Surs 
Lan v. Hia LaL . . L. R., 1 ALL, 622 

8L — —  — Buit in Civil Court to enforce 
exchange of pottah and muohalka— Madras 
Rent Recovery Act (VILI of 1865)—Civil Proce- 
dure Code, s. 53 —Amendment of plaint.— A suit in 
the Court of в District Muusif to enforce acceptance 
machalka by defendant 
in respect of a holding iu a village to which plaintiff 
claimed title was dismissed a not being maintainable, 
Held that the suit should not have been dismissed, 
but the plaint should have been amended by the 
addition of a prayer for a declaration of the plaintiff's 
title; and that the Court then would have had ju 
diction to grant, by way of consequential relief, the 
relief. origiually sought, NABASIMMA г. SURYANA- 
BAYANA . . LL. В.,19 Mad, 481 

39. _ ` Consequential relief —Speci- 
Ле Relief Act (I of 1877) г. 42,—Plaintiff, being in 
‘posscesion of certain land as ап incumbrancer under 
а registered instrument, agreed orally with the morte 
gagor in 1885 to purchase it. ‘The mortgagor subse» 
quently sold the land to others, who took the couvey« 
ance, which was registered with notice of the plaln- 
tiff's mortgage aud of the oral agreement with 
him. Plaintiff now sued for а declaration that the 
conveyance was not binding on him and for a specific 
performance of the oral agreement. Held that tho 
suit was not bad for want of в prayer for delivery 
up, and cancellatiouof, the couveyauce. KANNAN г. 
Кашин . . LL В, 13 Mad, 
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2. SUITS CONCERNING DOCUMENTS 
—concluded, 

—— Buit for cancellation of 
aooument and for possession— Withdrarin, 
portion of claim—Specific Relief Act, s. 42.—Plain- 
tiffs, members of a Malabar tarwad, sucd (1) for the 
cancellation of a deed of gift of certain immoveable 
property alleged to belong to their tarwad; (2) for 
restoration of the property, the subject of gift, either 
to plaintiff No. 1 or defendant No. 1 the present 
mH on behalf of the tarwad. The Munsif 
laintiff's suit on the merits. On appeal, 
inate Judge allowed plaintiffs, who were 
unable to pay the Court-fees for recovery of the 
property, to withdraw that portion of the claim, and 
decreed for plaintiff as to the remaining portion, riz., 
for cancellation of the document. Оп second appeal 
it was held, reversing the decree below, that, the prayer 
for restoration of the property being in the circum- 
stances of the case maintainable, it was not competent 
to plaintiffs to restrict themselves to the other kind 
of relief sougbt, and that the maintenance of the 
suit in ite maimed f: rm would be an evasion of s. 42 
of the Specific Relief Act. Вікгтті г. К DAN 

[I. L. R., 14 Mad., 207 


баней Sul 


34. Consequential relief— Spe- 
cific Relief Act (I of 1872), 1.49 — Suit by a member 
of a tarwad for a decree declaratory of the invali- 
айу of а kanom granted to other members by the 
karnacan of the tarwad—Attornment of tenante— 
Possession, Transfer of-—Where а kanom of tarwad 
property is granted by the karnavan to members of 
the tarwad, and the property in question remains in 
the possession of the karnavan on behalf of the tar- 


DIGEST OF CASES. 


~ also a son, who, h 


| widow, to the father, was void and ineffectual. 


wad, all that is necessary for a juuior member to do | 
in order to prevent the possession becoming adverse | 


to the багтай is to obtain а declaration that the 
kanom which is relied on as the cause of adverse 
Possession is invalid, But if the Капош is granted 
tos stranger to the family, who is in possession, 
Possession must then be sought for as relief conse- 
quent on the declaration. An attornment of tenants 
to the kanomdars docs not opcrate as a transfer of 
Possession from the tarwad to the kaucmdars, 
Subramanyan v. Paramaswaran, І. L. В. 11 Май, 
116, followed, aud Bikutti v. Kalendan, І. І. Ry 
14 Mad., 267, Abdulkadar v. Mahomed, I. І. 

16 Mad., 15, and Narayana v. Shankunni, I. L. 
15 Mad. 265, distinguished. PADAMMAH т. Ти. 
MANA АммАН . . LLB, 17 Mad., 232 


8. ADOPTIONS. 


35. Suit to set aside deeds giv- 
ing and receiving in adoption—Cause of ac- 
НА declaratory decree cannot be made, unless 

he plaintiff would be entitled to consequential relief 
E be asked for it. It ıs discretionary with a 
Court to grant в declaratory decree, and the Courts 
in India ought to be most careful in exercising euch 
dicen. А, widow of a Hindu, sued В as father 

4 guardian of C to have № declared that the 
eb executed hy 4 and B, one of giving C in 
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3. ADOPTIONS—continued. 


adoption, the other of receiving him in adoption, wero 
null and void, on the ground that the; 

ments to give aud take in adoption, an 
not 


Were agrees 
that B did 
ve his son according to agreement. Held (re- 
the decision of the Courts below) that such 
suit was not maintainable. SREENABAIN МІТТЕВ ©. 
Кивиех SOONDERY DASsER 

[U B. L. R., 171: L. R., I. A., Sup. Vol, 149 


S. С. Nvocrxpro Сисхрво Миттев o. KISHEN 
Зоохрент DasszEk — . . 19 W. R, 188 


Reversing decision of High Court 
[3 B. L. В, A. C., 270: 11 W. R., 196 


-— — Suit to have adoption de- 
elared void — Declaratory decree not obtainable 
by absolute right—Discretion of Court.—It is dis- 
erctionary with a Court t» grant or to refuse a decla- 
ratory decree with regard to the circumstances— 
Sreenarain Mitter у. Kishen Soondery Das 
11 В.І. Ry 171: L. Ra 1. А. Sup. Vol., 149, refi 
to and followed, A talukhdar died leaving a widow ; 
ing succeeded ав talukhdar, died 
‘This son's widow, being in possession, sued 
ption by the father's 
The 
ground of suit was that, at some time or other after 
the death of the plaintiff, the person alleging him- 
self to have been adopted might obtain the talukh- 
dari, unless his ndoption should now be negatived. 
With regard to all the circumstances, the refusal of 
such в declaration was approved by their Lordships. 
If the person alleged to have. been adopted should 
sue hereafter, the question would be decided whether 
he was validly adopted or not. Ртвтнт PAL KUN- 
Wak v. Gusan KuNwA& LL. R., 17 Calc., 933 
L A., 107 


childless. 
for a declaration that an 


87. ——— Suit by reversioner to have 
forged letter giving power to adopt set 
aside and to restrain adoption— Specific 
Relief Act, s. 42.—Under Act VILI of 1859, в. 15, 
а suit will not lie at the instance of the rever- 
sionary heir for в declaration that a certain letter 
purporting to havo been written by the husband of 
th» defendant empowering his widow to adopt в son 
gery, aud to have the same cancelled ; and for 
an injunction restraining the adoption of в child 
under the letter. Raj Coomary Dassee v. Nobo 


Coomar Mullick, 1 Вот. 137, followed. Bux 
Bawapoor SINGH г, LUCHO COOWAR 
[4 C. L. В., 870 


38. Buit to set aside invalid 
adoption—Cause of action.— A suit having been 
brought by а Hindu reversioner for a declaration 
that an adoption allege to have been made by the 
mother of K, the owner of the estate, after the estate 
had vested in tho widow of К, was invalid, — Held 
that the alleged adoption afforded a cause of action 
for a declaratory THAYAMMAL c. VENKATA- 
вама . . . LL. Rọ, 7 Mad., 401 
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89. Suit to set aside adoption— 
Civil Procedure Code, 1859, г. 15—Right to decla- 
ratory decree.—In в suit brought, ou the ground of 
an am саше right of inheritance, for immediate poe- 

meme pee by setting aside an adop- 

tion, the Court will not allow the form of action to 
be о changed, and Proceed to decide whether (the claim 
for possession on id of an existing right 
[t peer в tory order may not issue 
for setting aside the adoption, but will, on failure 
of right to immediate possession, dismiss the suit. 
According to s. 15, Act VIII of 1869, declara- 
tory orders can be issued only in suits brought to 
Obtain such orders. Вазвёвоввв  KOONWAR r. 
1хривзввт KOONWAR . .9W.R,1 


40. Buit to restrain widow 
from adopting.—Where В sued for а decree to 
declare that ho should be heir to the property of the 
defendant, а Hindu widow, after her death, and for 
an injunction to restrain her from adopting any other 
than в member of his family, he being the nearest 
relative of her husband and the fittest subject for 
adoption to the Hindu law, it was Aeid that 
the suit would not lie, as in tho former case the right 
was contingent and defeasible by adoption, and in the 
latter the adoption of a stranger was not ill 
ВАвАЛ Jivasi r. Внллвтніви 6 Bom., A. C., 


4L —— —-—— Buit to have adoption M 
aside—Onus of proof.—A stranger, having no in- 
terest in the matter, has no right, even with the 
consent of presumptive reversionary heirs, to sue for 
ап order declaring an adoption to be valid. А plain- 
tiff suing for a declaration that an adoption is 
invalid is bound to prove the invalidity. Broso 
Елвноввв Dosszs г. БЕЕЕМАТН Boss 

[9 W. R., 463 
———— fuit to have adoption de- 
En invalid—<doption by widow 35 years 
after death of her husband.—Tho plaintiff was a 
son of а mother of the deceased husband of the first 
defendant. The first defendant adopted в son 35 
years after the death of her husband, in pursuance, 
ва she alleged, of an authority to adopt given b; her 
husband. Тһе suit was brought by the plaint 
have the adoption declared invalid upon the posed 


that the adoption was made without the husband's | 


authority. Held а fit case for а declaratory decree. 
KOTAMARTI SITABAMMAYYA v. KOTAMABTI VAR- 
DHANAMMA . . . . . 7 Mad., 851 


43.—  — Buit to set aside adoption 
—Coxrt Fees Act, sch. II, art. 17, cl. 9— Limita- 
tion Act, IX of 1871, sch. II, art. 129.—B died, 
leaving him surviving two widows, К and R. Some 
time after B's death, P, a son, was born to Е on 
16th Septembor 1848. Somo time before P's birth, 
в portion of B's watan lands had been made over to 
E by tbe revenue authorities. The remaining por- 
tion of B's watan lands was placed by Government 
under sequestration, which was not removed until 
1866. Shortly after P's birth, В petitioned the 
revenue authorities, claiming the watan lands of В 
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for P as B's son. On 16th February 1849, the 
revenue authorities on enquiry held that Р was not 
the son of В, and decided that К was entitled to 
retain the watan lands of B. On 16th March 1872, 
Е adopted a son В A. Ina suit brought by P on 
4th December 1872 for a declaration that P was the 
son of В, and for setting aside the adoption of B A 
by K,—Held that, under tho circumstances, s suit 
for a declaratory decree would lie; for the plaintiff, 
even if his claim to the property were barred as 
against X, would yet be entitled to obtain an injunc- 
tion against any intervention of B 4 in performing 
the sradh or other ceremonies for the aede B 
Or assuming the status of B's adopted son, 
moreover, the Legislature has, in Act VITot igo 
and Act IX of 1871, recognized the right of a person 
to bring e suit to sct aside an adoption as a substan- 
tive proceeding, independent of any claim to 3 
KALOWA ком BHUJANGRAV с. PADAPA VALAD BHU- 
JANGRAY. . . . LLB, 1 Bom, 848 
44, — — —— Suit by reversioner in life- 
time of widow to [rd aside invalid adop- 
tion.— In s suit by the reversionary heir in the life- 
time of the widow to have an alleged invalid 
tion made by her set aside, and his right to 
m erty declared, the Court refused to make | such & 
latory d 


Mr Bromomor: 
Вох . 13 B.L. R., 22 
Јороо зава PEBSHAD oni т. NUNDO 
Коовв W. R., 219 


ати Битобтт о. SEA 
(3 W. B., 973 note 


4. REVERSIONERS. 


45. — — —— Suit against tenant for life 
alleging Wwasto—Consequential relief—Civil 
Procedure Code, 1859, в. 16.—Tho words of 
8. 15, Act VIII of 1859, must be construed upon the 
Principles and by the light of the decisions of the 
English Courte of LU Qo the 60th section 
of 16 & 16 Vict, c. 86, which is in similar 
terms. The effect of FA. decisions, taken in con- 
junction with the decisions of the Privy Council, in 
construing tho provisions of the Indian Act, is that 
a declaratory decree is not to be made unless there is 
a right on the en of the plaintiff to consequential 
relief, which, although not asked for, might, if asked 
for, have been given, or unless the declaration of 
right may be made the foundation of relief to bo had 
in another Court. The plaintiff, purporting to be 
the next heir, brought a suit against the life-tenant 
of a zamindari, and made another claimant to the 
succession to the zamindari в defendant in the suit. 
The plaint prayed for в decree declaratory of the 
laintiff's right to succeed on the death of the zamin- 
far, and allegations of waste in respect of which 
he asked relief. Held that, even if the plaintiff had 
proved the alleged acts of waste, which he had not 
done, there was not в right to consequential relief 
which would entitle him to а decl decree. 
Этыматноо Моотноо Vierra BAGHQONADAR 
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RANEE KOLANDAPUREE NATCHIAR alias КАТТАМА 
Матсшав г. Douasixca Taver . 15 В.І, В, 83 
(33 W. R., 314: L. В, 9 I. A, 169 

Reversing the decision of the Court below in 
te » 


48. —- Alienation of property in 
possession of widow by parties having no 
right to it.—Where property to the immediate 
possession of which a Hindu widow is entitled is 
conveyed away by parties having no right to it,— 
Quere—Have not the reversionary heirs в right to 
ask for а declaratory decree to the effect that, as 
against ultimate heirs, the possession of the tres- 
passers and others should be considered as the 
Possession of the widow? Joy Моонстн Koorm e. 
BALDEO SINGH Ads W. R., 444 


47. ——— Fraudulent transfer by 
widow— Right of reversioner.—Where a transfer 
is made by a widow in fraud of the rights of the pre- 
sumptive reversioncr,—Held that he is entitled to 
в declaratory decree that the widow’s act is null aud 
void, us it may affect the interests of the reversiouer 
sud for provision, if necessary, to prevent any waste 
of the estate by the appointment of в receiver, but 
not to в more extensive remedy. His reversionary 
interest is not accelerated by the transfer. JwALA 
Natu c. Кошо 
[3 Agra, 65: В. C. Agra, Е, B., Ed. 1874, 138 

Знтво КОЕВЕЕ c. Јоосон SixGH and Воогкв 
SINGH e. Basunt КоквЕК . 8 W. R., 155 

48. —______ Contingent right—Suit to 
declare right to succeed —Civil Procedure Code, 
1859, s. 15.—A person cannot sue for a declaration of 
his right unless he has au existing right. A mere 
contingent right which may never have existence is 
not sufficieut to ground an action under в, 15 
of Act VIII of 1859. Consequently a suit by а 
reversionary heir for the declaration of his right to 
succeed after the death of the tenant for life will not 
lie. РВАМРОТТЕВ KOOER v. LALLA Роттен BAHA- 
ров SINGH . . . . 8 Нау, 608 


BRINDA Dasgs Сно\рвАтх є. Pzary LALL 
Снотрнвх 0. 5 . 8 W.R. 460 


49, — —— — — Suit to declare 
right to succeed — Cicil Procedure Code, 1859, s. 15 
—Consequential relief.—l& was held, where the 
plaintiff sought a decree establishing his reversionary 
right to property in the possession of his deceased 
brothers widow as her husband's heir, the alleged 
cause of action, as regards the defendants, being that 
in а former suit, in which he claimed to recover the 
property from the widow on the ground that she 
had no more than в right of maintenance, they 
asserted that he was entitled only to one-third of 
the property ; that there was not a sufficient cause for 
bringing the suit before the widow's death; and that, 
if the plaintiff's sole right as reversiouer were allowed, 
as he had not at tho timc any right to conso- 
tial relief of any kind, the Court was bound to 
ise the suit, under the ruling of the Privy Council 
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in Strimathu Muthu Vijia Bagumadah Kani 

Kolandapuri Natchiar v. Dorasinga Tarer, 15 
L. Ко 83, dated the 10th of February 1875, t 
erce is not to be made nuless thero is & 

juential relief, which, though not asked 

for, might, if asked for, have been given. SITAL- 

PAuSHAD e. JAGDAT Misszk — . 7 N. W., 


. Buit by reversioner to set 
aside alienation.— Where the defe 


nt alienated 
property in which he had merely interest,— 
Held that the alicnation was invalid as aguinst the 


plaintiff, who was entitled as reversioner. Held also 
that the plaintiff was entitled to а deeree declaratory 
of his title under в. 15 of Act VIII of 1859. 
Although the words of that section are nearly identi 
cal with those of s 50 of the Euglish Chancery 
Amendment Act, it does not follow that, in every 
case in which the latter section is held to be iuappli- 
cable by the Courts of Chancery in England, the 
former will be held to be equally inapplicable in India. 
The application of в 15 of Act VILL of 1859 
must be viewed iu connection with the system of 
procedure to which it belougs. TIBUMALATHAMAL 
t. VENKATABAMANAIYAN . . 9Mad,, 378 
See PERIYA GAUNDAN с. TIBUMALA GAUNDAN 
О Mad., 206 
— —— — Alienation by 
ow—Rights im widow's lifetime,— 
Though а reversioner cannot obtain possession during 
the lifetime of a Hindu widow, усё he may be ene 
titled to в declaration whether the alienatious made by 
the widow arc or are not valid aud binding on the ab- 
solute heir. If the reversioner can prove that wilful 
default is about to take place, be will be entitled to 
such relief from the Court as will prevent the appre- 
hended occurrence of а sale for arrears. SHURUT 
Сысхрва SEIN c. Мотноова NATH PUDATICK 
[7 W. R., 303 
AE om Alienation by 
Hindu widow—Recersioner.—A suit lies by в rever- 
sioner to declare that an alienation by a Hindu 
widow will not be binding upon him after her death. 
A suit is not to be dismissed on the ground that the 
plaintiff seeks to set aside such alienation, but the 
Court will grant him such relief as he is entitled to. 
Sugwak RAM Roy r, Монлммкр SHAMSUL HODA 
[3 В.І. В, A. C, 196 : 13 W. R., 26 


Оорох CHAND JHA v. Doon MONEE DEBIA 


58. - 


[3 W. R., 183 
HABADIUN Nac е, Issue Спсхрев Boss 

[8 W. R, 

Втконт Nata ROY є. GRISH CHUNDER MOOKER- 

JBE . . . и . 15 W.R., 96 

53. Cause of action 


—A brought a suit against C and D, alleging that 
he was an heir-expectant upon the death of B, a 
Hindu widow in possession of an estate, and as such 
sought for a declaration of title, and to have в certain 
conveyance of this estate, said to have been executed 
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by Cin favour of D, set aside as affecting A's 
future interest, without charging any act of wasto or 
injury to the property which might affect his rights 
as reversioner. Held that А had disclosed no cause 
of action against C and D. Suras Baxst KUNWAR 
v. МАНІРАТ SINGH 

(7 B. L. R., 669: 16 W. Е.,18 


54. — —  — Buit by reversioner for de- 
claration of right— Саше of acti: Hindu 
infant, disappeared and had not since been heard of. 
In a suit brought within twelve years from the date 
of his disappearance by the next kin for a declaration 
of right, and alleging waste by those in ion, 
and an apprehension that, if the infant should not 
return within twelve years, he, the plaintiff, would be 
barred by limitation, —He/d there was no cause of 
action. Gugu Das Nae c. Matar ХАВ 

[0 В.І. R., Ар.,16: 14 W. R., 468 


55.— — Waste by Hindu widow— 
Declaratory suit, Ground of —Adverse possession, — 
It is open toa Hindu widow to give over possession 
to а stranger to the extent of her interest in the 
estate; but actually to favour the claims of the 
latter and allow bim to enter his name in the land- 
lord's sherista would have the effect of setting up an 
adverse title as against the reversionary heirs, upon 
which a declaratory suit would lie. RAM PERSHAD 
Сножривт о. Јокноо Rox 

[L L. R, 10 Cale, 1008 


66, _______ Buit by reversioner in life- 
time of Hindu widow—Ciril Procedure Code, 
1859, а. 15.—A suit brought during the life of a 
Hinda widow by the presumptive heir, entitled 
on her death to the possession of the provety 
in which she held her limited estate, to have an 
alienation by her declared to operate only for her 
life, is among the exceptions to the general rule 
ished by decision upon Act VIII of 1859, в. 15, 
viz., that, except in certain cascs, a declaratory decree 
is not. to be made unless the plaintiff shows a title to, 
though he does not ask for, consequential relief.— 
Kattama Natchiar v. Dorasinga Taver, Г. В. 
21. 4. 169: S. C. 15 В. І. В. 88. Held that, 
although to grant a declaratory decree under the 
above section was discretionary with a Court, yet in 
а mit of this class, known to the law, and in many 
cases the only practical mode of enforcing the 
presumptive heir’s right to interfere with the widow’s 
alienation, the grounds for the discretionary refusal 
of the decree should be strong. In this case, the 
difficulty of the question raised and the expense of 
the litigation, which had been referred to as grounds 
for refusing it, were insufficient reasons. Iszr DUT 
KORR e. НАмввоттт KOERAIN 

[L L. R., 10 Cale, 824: 13 С. L. R., 418 


І. R., 10 I A., 150 
57. ———— ——————————— Hinds law — 
Alienation by Hindu widow—Parties— Vested and 


contingent interest—Specific Relief Act (I o 
1877), s. 42.— The plaintiff, claiming to be entitled [4 
reversion to certain property on tho death of his 
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grandfather's widow, sued for a declaration that 
certain alienations made by the widow were void as 
against him. To this suit the widow and her alienee 
were defendants. The defence was, that the plaintiff 
was not the reversioner, and certain parties, who 
claimed to be the real reversioners, intervened, and were 
made defendants by order of the Court. The plai 
tiff obtained в declaration of his reversionary right, 
and the deeds of sale were, on certain conditions, 
declared void as against him. Тһе intervenors 
appealed to the High Court. Held on appeal that, 
notwithstanding the provisions of s. 42 of the Specific 
Relief Act (I of 1877), the plaintiff was not entitled 
to the relief sought, and that the defendants, who 
claimed ва reversioners, should not have been made 
parties to the suit. S. 42 of the Specific Relief 
Act refers only to existing and vested rights, and not 
to contingent rights, GREEMAN SINGH e. WAHARI 
LALL SINGH 
[L L. R, 8 Calc., 19:9 С. L. R., 249 
58. Buit by reversioner on 
death of Hindu widow—Right to sue—Canse 
of action— Specific Relief Act, 1877, г. 42.—On the 
death of Р, a Hindu widow who had been in pesses- 
sion of the estate of her deceased husband, D's 
daughter B was entitled to succeed to the estate, if it 
were D's separate property. S, however, alleging 
that the estate was ancestral property, to which he 
was entitled to succeed, took possession of it. There- 
upon the sons of another daughter of D, alleging 
that the estate of D was his separate property, that 
В was entitled to succeed to it, that they were the 
next reversioners, and that В was soquiescing in а 
possession on the part of 8 which was adverse to her 
and to them as next reversioners, sued В and S for 
a declaration of their reversionary right, and for 
possession of D’s estate or such relief in this respect 
ва the Court might think fit to give. Held that the 
plaint disclosed right to sue on the part of the 
plaintiffe and a cause of action. Nobin Chunder 
Chuckerbutty v. Guru Persad Doss, B. L. R Sup. 
Vol. 1008, Radha Mohun Dhar v. Ram Dae Dey, 
8 В. І. В. А. С. 862, Gunesh Dutt v. Lall 
Muttee Kooer, 17 W. Ry 11, and s. 42 of the 
Specific Relief Act referred to. It being decided that 
B was entitled to the estate of D and that she should 
be in possession of it, the Court, having regard to B's 
conduct, gave the plaintiffs a declaration of their 
reversionary right to D’s estate, and directed that 
posscssion of it should be given to B, and if she 
declined to acce] ession, then that A, one of the 
plaintiffs, should be put in possession for her as 
manager on her behalf, and he should act under the 
orders and directions of the lower Court, filing 
accounts in, and paying the income to her through, 
such Court, whose receipts should be а sufficient 
discharge, ADI Dgo NARAIN SINGH е. DUKHARAN 
Swen . . . . LLB, 5 All, 
БӨ. — — — — — — — — Joinder of plain- 
tiffs—Suit by daughter and daughter's son against 
widow to declare alienations invalid.—The palayam 
of C was granted during the Mabomedan rule to a 
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Hindu on service tenure, the condition bring that the 
grantee should maintain а body of police for the 
service of the paramount power. 
ht under permanent settlement under the 
of Reg. XXV of 1802, The last male 


der died in 1860, leaving him surviving a widow K | 


and a daughter C. In 1865 the Government dis- 
continued the service, ani, in lieu thercof and of the 
reversionary interest of the Crown, imposed a quit- 
rent, and an inam pottah was issued to X by the 
Inam Commissioner, by which her title to the estate 
was acknowledged by the Government of Madras, aud 
the estate was confirmed to her as her absolute 
property subject to the quit-rent. In 1882 C and 
her minor son A sued Æ and others to whom K had 
alienated portions of the estate, for в declaration that 
they were the reversionary heirs of К, and that the 
alienations made by К were good only during the 
lifetime of Æ. The District Judge held that, there 
being no collusion between C and the defendants, 
was not entitled to join in the mit, Held that 4 
was entitled to join C as co-plaintiff. NARAYANA г. 
Cmmxoanaxxa . . LL R, 10 Mad., l 

60. Specific Relief 
Act, #. 42,—The plaintiffs, uncles sons of R, a 
deceased Hindu, brought s suit as reversioners of Æ 


for в declaration that certain alienations made by М, | 


the widow of В, were not binding beyond the life- 
time of M. The District Judge held on the strength 
of Greeman Singh v. Wahari Lall Singh, I. L. R., 
8 Cale, 12, that the suit would not lie under 
в. 42 of the Specific Relief Act. Held that the suit 
would lie, GANGAYYA o. MAHALAKSHMI 

[L L. R., 10 Mad, 90 


eL Suit by revere 
sioner to establish № e to property sold in 
ezecution of decree obtained against a widow as 
representative of her deceased hushand’s estate— 
Fraud—Collusion—Right of reversioner to posses 
sion.—The plaintiff, as the nearest heir of one О 7 
who died intestate in 1878, sued to set aside a sale of 
certain immoveable property belonging to the estate 
of the deceased, which had been sold on the 3rd 
November 1875, in execution of а money-decree 
obtained by the defendant J against В У, the widow 
of ОТ. B V bad marrieda second time in 1876, and 


her second husband was the brother of the purchaser | 


at the execut sale. The plaintiff alleged that the 
decree had been fraudulently and collusively obtained 
on а bond in О 7"s name, which had been forged by 
J. The suit was brought on the 28th January 1878, 
and the plaintiff prayed that the sale might be 
cancelled, having been made in order to defeat his 
rights; that he might be declared the heir of O 7; 
and that possession of the property with meme 
profits might be awarded to him. Held on the 
evidence that the suit against В V was collusive, 
and that the sale in execution was in fraud of the 

‘intifs right. He was, therefore, entitled to a 
ecroo declaring that ho was not bound by the sale of 
the 8rd November 1875, in the suit brought by J 
against В V as representative of her deceased 


This palayam was | 
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husband О 7. Whether the plaintiff was entitled 
also to immediate possession of the property in the 
suit, depended on the question whether В Ws life- 
estate was defensible on her re-marriage. She 
belonged to a caste in which re-marriage was per- 
mitted. The following issue was accordingly sent to 
the lower Court for trial: * Whether, by the usage 
of the country, the rights and interests of B V by 
inheritance im her deceased husband's property, the 
subject of this suit, ceased aud determined on re- 
marriage in 1876 as if she had then died" РАВЕКН 
RANCHOR г. Bar VAKHAT. 

[L L. B, 11 Bom, 119 


632.— —— — — — — —  Aliematios b 
widow to her married daughter—Act I of 187 
(Specific Relief Act), г. 42.—The effect of a gift 
by а Hindu widow of her deceased husband's estate to 
her daughter is merely to accelerate the latter's 
succession and put her by anticipation in possession 
of her life-cstate, and therefore affords no cause of 
action to reversioner to maintain а declaratory suit 
impeaching the gift. Per Mansoo, J., that in 
the exercise of the discretion allowed to the Court by 
s. 42 of the Specific Relief Act, а declaratory decree 
should be refused to tho plaintiff in such в case, 
where the donce was в married woman and capable of 
bearing а son, who would be the next reversioner to 
the full ownership of the estate of the donor's 
deceased husband. Indar Kuar v. Lalla Prasad 
Singh, I. L. Ry 4 Ally 532, and Udhar Singh v. 
Ranee Koonwur, 1 Agra, 234, referred to. BRUPAL 
Raw г, Lacuma Ков =. LLB, Ц AIL, 868 


63. Suit by reversioners to de- 
clare ranae by. ей benami—Grownd 
for declaratory decree.—In а suit by reversionary 
jo to declare that the property standing in the 
name of defendant had been purchased by the an- 
cestor in his name benami, it was held that there was 
no ground for a declaratory decree. — RAJBUNSER 
LALL e. JUDOOBUNS SUHAYR . 9 W. R, 285 


64. — — —— Buit for declaration of right 
to succeed—Alienation by Hindu widow.—The 
plaintiff's mother was entitled to certain property for 
her life under an award, under which the plaintiff 
was entitled to succeed to the property after her 
mother’s death, The plaintiff sued her mother and 
the holder of a decree in execution of which the X 
perty had been sold, praying for в declaration of her 
Tight to succeed to the property, and that the said 
decree nnd sale might be declared void against her, 
alleging that the decree had been obtained and exe- 
cuted by collusion between the defendants, Held 
that the suit could be maintained under the excep- 
tion in the judgment of the Privy Council in Kat- 
tama Natchiar v. Dorasinga Tecar, 15 В. L. Ry 
88. Тлокват Kuan г. Вам Матн BHAGAT 

(LL.B, 1 AlL, 371 


65, ——_—___________- Suit by daughter 
in lifetime of mother.—Held that a daughter can 
claim в declaration of her rights in paternal estates 
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during the lifetime of her mother. Jerwaw RAM 
e. Roosta . . . . . lAgra 240 | 


66. — — —— Suit by remote reversioner i 
—Specific Relief Act, 1877, s. 42. —An Oudh talukh- 
dar, deceased, before annexation, provided by his 
will for the succession of his five widows, опо at а 
time, to his estate, with remainder to a son of his 
nephew. Settlement was made with the senior widow 
after the mutiny and a sanad granted to her as 
talukhdar with full power of alienation, and her name 
was afterwards entered in the lists prepared under 
в. 8 of the Oudh Estates Act, 1869. Certain of her | 
acts were not explicable except on the understanding 
that she was abiding by the will. Held, in a suit by 
the remainder man for a declaration of the invalidity | 
of a deed of gift made by the widow as against him, 
that, although declaratory relicf might have been, at | 
the Court's discretion, refused to him, on the ground | 
of his remoteness in remainder and the identity of 
the object of his suit with that of the other, yet he 
was entitled on this appeal to the decree which he | 
sought, because his suit had been wrongly decided 
against him on the merits. RAMANAND KUAR г. 
RaomvwaTH Кул. Anant BAHADUR SINGH г. 
Влонсхати Kuan 

[L L. R., 8 Calc., 769: 11 С.І. R., 149 

LB,OLA., 41 | 

eT ———————— Specifie Relief | 
Act (I of 1877), s. 42.— The intervention of two life- 

estates does not preclude a reversioner from obtaining | 
a declaration of his interest as to land under the 
Specific Relief Act, в. 42. KANDASAMI v. AEKAMAL 
L. R., 13 Mad., 195 

68, Suit for declara- 
tion that defendant not the adopted son—Conse- 
quential relief—Specific Relief Act (I of 1877), 
#, 42.—A suit by persons who are merely distant rela- 
tions and not reversionary heirs, for a declaration 
that the defendant is not the adopted son, is not 
maintainable under s. 42 of the Specific Relief Act 
(lof 1877). Every declaratory decree must be ancil- 
lary to some consequential relief obtainable thereby, | 
ri no such relief is possible in the case of distant | 
and contingent, and not рб, reversions 
heirs, ANYABA г, DAJI L. R., 20 Bom., 

69. Suit to set aside will for 
invalidity—Hostile will.—A party who, subject | 
to the life-interest of his mother, hasn real and vested | 


interest in remainder such as a Hindu has the power | 
of creating, has a right to sue to obtain a declaration 
of the invalidity of а will set up to his prejedice, 
which purports to take away altogeth r his future 
right and interest in the property, Амохр Моно | 
Моциск с, InpRo Момве CHOWDRAIN 
06 W.R., 214 | 
70. —— —- Buit to avoid effect of nun- | 
eupative will— Cause of action— Hindu widow— 
Testamentary declaration.—A sonless Hindu widow, | 
in possession of her deceased husband's estate ss | 
such, made & stetement before a revenuo official, | 
which was recorded by him, to the effect that she | 
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wished the property to go after her death to her 
nephew, and that 5, the person entitled to succeed 
her, had no right to the property. Held that such 
statement, as it was intended to operate, and would 
have operated, as а will in respect of the property, 
gave S a right to sue for а declaration that it shou! 
not have any effect as against him. KALIAN SINGH 
т. SANWAL SINGH . . L L. R., 7 ALL, 168 

TL ———- Buit by reversioner to set 
aside deed.—A Hindu died, leaving a widow, two 
daughters R and Р, and a grandson В by his 
daughter R. The widow took possession of the cstate 


| and cxecuted an ikrarnama, wherein, after reciting 


that she was in possession “ without the co-parcenary 
of any one,” she declared that “ B, the grandson of 
mo, the declarant, is the heir of my lat- husband and 
of me the declarant,” and that all the property was 
“the right of В ав aforesaid,” and continued :— 
* During the life of me, the declarant, I am in posses- 
sion without the co-shareship of any one, and will 
continue to be so; after my death, B will cet posses- 
sion of the whole of the moveable and immoveable 
properties appertaining to the estate of my late hus- 
band. No one else has the right or demand to the 
same; therefore, these words have been written and 


| given ав an ikrarnama that it may be of use when 
| occasion arises.” Under the ikrarnama, proceedings 


were completed for mutation of names in favour of 
В. Subsequently to the execution af the ikrarnama, 
P gavo birth to the plaintiff, and shortly afterwards 
died. The plaintiff, on attaining his majority and 
during the life of the widow and 2, brought a suit 
against В to have the ikramama set aside and de- 
clared void as against him, and for в declaration of 
his right to в moicty of the estate of his grandfather 
on the death of the widow. Held that he had no 
cause of action, Ввнавү LALL Monvawar v. 
Марно LALL SEIR GYAWAL 

03 B. L. R., 293: 21 W, R., 480 


78. Discretion 
Court to grant declaratory decres.—A suit by a re- 
versioner to set aside а sur-i- lease executed 
more than nine years previously having failed by 
reason of the inability of tho plaintiff to establish tho 
claim set up in it, the High Court was asked to con- 
tinue it by remanding it to the lower Court in order 
that a declaratory decree might finally be passed, 
Held that it was not a case in which it would be 
Door 


| HUN JANKEE Коовв v. LALL BEHAREE ROY 


(19 W. R., 32 


T8. Mortgage by Hindu widow 
in possession of property in lieu of main- 
42— Hindu widow. 
—The name of the widow of a member of a joint 
Hindu family was allowed by the other members to 
be recorded in her husband’s place in respect of his 
rights and interests in the family property by way of 
compliment to her, and they consented that, in lieu of 
maintenance, she should receive the profits of the 
property during her lifetime. The widow executed а 
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deed of mortgage of the property, which did not ape- 
cifically state the amount of the estate mortgaged, 
and also а bond, upon which the oblizee obtained a 
decree, in execution whereof he attached part of the 
property recorded in the name of the obligor. The 
members of the family brought a suit, in which they 
prayed for a declaration that the mortgage exeented. 
by the widow was invalid, and that the property wi 
not liable for the amount due thereunder, or to 
tachment in execution of the decree obtained upon 
the bond. Held that, if the widow's posscasion were 
only a possession by the plaintiffs’ consent entitling 
her merely to receive the profits for her maintenance, 
the plaintiffs might eject her from the property, and 
that, before they could obtain a declaration under s. 42 
of the Specifie Relief Act, they must seck their 
relief by cjectment, that being the substantial and 
real relief approprinte to the cause of action, On 
the other hand, if the widow had an estate in posses 
sion, given to her in exchange for her maintenance, 
she had an interest which she was competent to alien- 
ate. Held also that, inasmuch as the deed of mort- 
gage contained no description of the amount of the 
estate mortgaged by the widow, and npon На face 
mortgaged her share of the property only, it could 
have no operation beyond her share, and the Court 
would not be justified in granting а declaration under 
в, 42 of the Specific Relief Act, merely because 
the plaintiffs apprehended some possible future claim 
based upon the allegation that the transfer comprised 
the entire estate. BHOLAI г. KALI 

0. L. R., 8 All, 70 


74. — —— — Suit by reversioner for 
possession—Specifie Relief Act (I of 1877), 
#.42—Ciril Procedure Code, з. 578.—A suit brought 
against Е, the widow of R, a Hindu, by the repre- 
sentatives of R's brothers, H and P, for possession 
of his estate, ended in а compromise by which the 
defendant recognized the plaintiffs’ rights, and con- 
ceded that the family was joint. After A’s death, 
М, в daughter of R, brought в suit on her own be- 
half against the above-mentioned plaintiffs for pos- 
session of her father’s estate, but afterwards with- 
drew her claim. Subsequently S, M’s son, who had 
been born after K's compromise, brought a suit 
against М and the representatives of H and P to 
recover possession of the estate, on the allegation 
that, the family being a divided one, he was entitled, 
under the Hindu law, to succeed to such estate, and 
that both the compromise entered into by K and the 
withdrawal of the former suit by M were in fraud of 
his succession, and did not affect his rights. The 
Court of first instance found that the plaintiff was 
entitled to succeed to the estate, but that, his mother 
being still alive, he was entitled to possession after 
her death only, and, upon these findings, gave him а 
decree declaring his right to possession on M's death. 
‘The lower Appellate Court reversed the decree, hold- 
ing that the compromise entered into by К was con- 
clusive against the plaintiff’s claim, and also that, 
during bis mother’s lifetime, he had no locus standi 
to maintain the suit. Held that the prayer in the 
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plaint was wide enough to include a prayer for decla- 
ratory relief such as the first Court had given. Also 
that it could not be said that а daughter's son was 
not, under any condition, competent to maintain & 
declaratory suit of this nature during the lifetime of 
his mother or maternal aunt, in respect of his mater- 
nal grandfather's property, to the full ownership of 
which he had а reversionary right. Also that the 
awarding of declaratory relief, as regulated by s. 42 
of the Specific Relief Act, № в discretionary power 
which Courts of equity are empowered to exercise 
with reference to the citeumstances of each case and 
the nature of the facts stated in the plaint, and 
the prayer of the plaintiff; that во long as в Court of 
first instance possesses jurisdiction to entertain a 
declaratory suit, and, entering into the merits of the 
case, arrives at right conclusions and awards a decla- 
ratory decree, such a decree cannot be reversed in 
appeal simply because the discreti 
1, 


iscretion under s. 42 of the Speci 

no higher footing than that of an error, defect, or 
irregularity, not affecting the merits of the ease or the 
jurisdiction of the Court, within the meaning of 


imply that, even in enses where the discretionary 
power to award declaratory relief has been exercised 
wholly arbitrarily, and im а manner grossly incon- 
sistent with judicial principles, the Court of appeal 


would have no power to interfere. Ram Kanaye 
Chuckerbuttg v. Pronunno Coomar Sein, 18 W. R., 
175, Sadut Ali Khan у. Khajeh Abdul Gunnee, 
11 B. І. R., 203, Sheo Singh Rai v. Dakho, 
I L. Ry 1 All, 688: І. Е, 6 I. A. 87, md 
Damoodur Surmah v. Mohee Kant Surmah, 21 
W. B., 54, referred 10, SANT KUMAR v. DEO SARAN 

[L L. R., 8 AIL, 365 


75. — ———- Decree against widow— 
Frauwi—Rerersioner.—Upon the death of В, а 
Hindu who was separate from his brother 5, his 
widow G became life-tenant of his estate, and his 
daughter B became entitled to succeed after G's 
death. In 1882 а suit was brought by S and G 
against V to recover the value of а branch of a 
mangoe tree wrongfully taken by the defendant, and 
for maintenance of possession over the стоте in which 
the tree was situate. The suit was dismissed, and it 
was decided that А was not the owner of the grove, 
nor was G th In 1885 B brought a snit 
against G, S, Г, and A, to whom V had sold some 
of the trees, claiming а declaration of her right and 
Possession of the grove, upon the allegation that the 
proceedings of 1832 were carried on in collusion 
between 5 and G on the one hand and Г on the 
other, for the purpose of improperly panig her 
from asserting her rights. Held also that, if 

should turn out that there was fraud and collusion in 
the proceedings of 1882 and an attempt to interfere 
with the plaintiff's right as reversioner to the grove 
on the death of her mother, she would be entitled in 
the present suit to claim not only a declaration of her 
right, but also to have the grove reduced into the 
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possession of the life-tenant; and that such relief 
could be given upon this form of plaint. Katama 
Natchiar’s case, 9 Moore's I. A., 548, Adi Deo 
Narain Singh v. Dukharam Singh, I. L. R5 АП. 
582, and Sant Kumar v. Deo Saran, I. L. R., 8 All., 
865, referred to. Sacutr е, BCDRUA KUAR 

[L L. R., 8 Al, 429 


5. DECLARATION ОР TITLE. 


76. ——— Intention to interfere with 
rights.—To entitle a plaintif to a declaratory 
decree, he must show some cause of suit, somethin 
more than в wish to interfere with his rights. Inten- 
tion to interfere with such rights should be held to 
constitute a cause of action, if at all, only when it is 
clearly shown. JESMANEE Коовв r. Davee DYAL 
Вав . . . . . . ЗМ. W,197 

TT. ————— Obligation to show title. 
Discretion of Court.—In a suit for а declaration of 
right, а plaintiff ought on the face of his plaint to 
show not merely that he bas s title, but that circum- 
stances exist which necessitate his application to the 
Court for в declaratory decree. It is discretionary 
with the Court to make в declaratory decree. Kna- 
DIM Ац v. NAZIR Ввосм . . 8N. W., 202 


78. — — Hostile &ct— Iacasion of right. 
—In order to entitle a plaintiff to в bare declaration 
of right under s. 15, Act VIII of 1859, he must make 
out, to the satisfaction of the Court, some act done 
by the defendant. which is hostile to and invades that. 
right, and which would justify an injunction or ». 
decree for damages, or в decree for delivery of 
ion being passed against tbe defendant, if the 
ourt had so thought fit to exercise Ив discretion, 
КвмАвАМ CHUCKERBUTTY v. DENO NATH PANDA 


[9 W. R., 325 
GOBINDONATH Roy CHOWDHRY e. KısnEN KANT 
Ror . B . 10 W. R. 854 


79. — — — Inability to make binding 
Abcree—One-sided cases.—Declaratory orders ought 
not, as a general rule, to be made in cases which are 
wholly one-sided, and in which the decrees would not 
be binding upon the parties really interested, if the 
defendant should succeed in establishing his right. 
Broso Kisuonzs DASSEE r. SREENATH Bose 

[9 W. R., 463 

80. - ~ Probable and inevitable in- 
jury.—A declaratory decree ought only to be passed 
where some injury appears во probable as to lead to 
the conclusion that, unless stayed by the declaratory 
decree, the inchoate or threatened injury is inevitable, 
Pongssan Kmaroow v. Вукскт CHUNDER Cavc- 
KERBUTTY . E E . 7 W.R.,96 


81. — - Prospective injury—Suit to 
declare saer.—In в suit to establish plaintiffs right 
tothe reasonable use, for the purpose of irrigation, 
of water the flow of which had been impeded by & 
bund erected by defendante,— Held that, even though 
Plaintiffs bad not yet been endamaged by the acts of 
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the defendants, it was ip the diserction of the Court, 
if they proved their right give them в declaratory 


decree recognizing that right, seeing that serious 
consequences might otherwise result, WUZERROOD- 
рвех г. Suro BUxD Lau, . ~ ЦУ. R., 985 


82. .— — — Anticipation of injury— 
Annoyance.—Courts cannot by anticipation grant в 
decree prohibiting a defendant from annoying & 
plaiatifh Tt mus be shown that some eubstautial 
annoyance or injury which the Court can recoznize 
has heen actually committed before the Courts will 


interfere. Kast Att KHAN r. Bins KISHORE 
[2 N. W., 183 
83. Cause of action. 


—A suit was brought against the plaintiff by hia 
tenants for an illegal distress in attaching crops 
raised by them on the land let to them by him. Tho 
present defendant, in the course of that suit, 
presented a petition to the Court, in which he stated 
that he was the owner of the land on which the crops 
attached had been raised. The plaintiff brouzht the 
present suit for a declaration of his title and confir- 
mation of cssion, alleging that the defendants’ 
statement affected his (plaintiff's) title by throwing 
a cloud over №. Held there was no cause of action, 
Per Раст, J.—A suit merely in anticipation of а 
threatened ejectment will not lie. There must bo 
something in the case cither in the nature of an 
invasion of some right, or in the shape of an impedi- 
ment or obstacle in tho way of full enjoyment of pro- 
prictary right, to found в claim to в declaratory 
relief; but a mere allegation, or а mere threat withe 
out action taken or founded upon it, will not be suffi- 
cient to entitle a party to a declaration of his title. 
JAN ALI г. KHONDKAR ABDUR KHUMA 


[6 B. L. R., 154: 14 W. R., 420 
84. Allegation injurious to 
plaintiff—Consequential relief.—The words of 


в. 15, Act VIII of 1859, are to be interpreted as 
giving a right to obtain a declaration of title only in 
those cases in which the Court could have granted 
relief if relicf had been prayed for. A suit by а 
party in possession for a declaration if title aud to 
set aside, not any deed nor any act of the defendant, 
but а mere allegation on his part that he holds under 
& certain tenure, is not maintainable. NILMONY 
Swen Dzo v. KALEE CHURN BHUTTACHARJEE 
(14 B. І. R., 383 
33 W. R., 150: L. R., 21. A., 83 


. ---—— Suit by person in posses- 
sion—Unnecessary sui! suit ought not to be 
entertained where the plaintiff, who merely secks for 
a declaration of title, is in possession of all his alleged 
rights, and is not in a position to bring an action, 
PADAGALIGUM PILLAI c. SHANXUGHAM PILLAI 

[2 Mad., 333 

Bacuow Аш r. Dewan Ant. 11 W. R., 818 

86. — — ————— —— ——— Confirination of 

title.—Where the plaintiff in a suit for confirmation 

of his title being (though illegally) in posscwion, it 
4a 
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was held that his not ming for possession w 
to his obtaining a decree declaratory of his 
Surso0 SOONDUREE рлы ғ. BECKWITH 
[9 W. R., 580 
87. — — — Order under Land Regis- 
tration Act (Beng. Act VII of 1876), в. 59. 
Specific Relief Act, 1877, а. 42— Possensio 
effect of an order under s. 59 of the Land Rezistru- 
tion Act being to “settle the actual possession,” the 
person against whom such an order is made is pre- 
cluded by в. 42 of the Specific Relief Act from hring- 
ing a mit merely for a declaration of his title 


secking to recover possession also. RAM MUNDUR r. 
JANKIPERSHAD с . . 12 C. L.R,, 130 | 
Land not properly | 


ей. and Registration Act (Bengal Act 
VII of 1576), 38. 59, 62 - Specific Relief Act (I of 
1877), в. 42—Subsequent suit for possession.—A | 
n is not debarred from bringing a suit for decla- | 
Tation of title on the ground that the land in question 
is not properly described. Kazem Sheik v. Danesh | 
Sheik, 1 С. W. М. 574, Dwarkamath Roy v. 
Јаплођев Свокайтат, 19 №. R., 81, Darbaree 
Sayal v. Fatu Dhalee, 23 W. В. 285, Mahomed 
email v. Lalla Dhundur Kishore Narain, 25 
W. R., 89, Ajodhia Lall v. Gumani Lall, 2 С. L, 
R., 134, distinguished ; but if an order under s. 69 of 
the Land Registration Act is made against him, he 
is precluded by s. 42 of the Specific Relief Act from | 
bringing a suit merely for declaration of his title | 
without seeking to recover posscssion, although he 
may be in physical possession, the cffect of such 
an order being to “settle the actual possession.” 
Ват Mundur v. Janki Pershad, 12 C. L. R., 139, 
Omrunissa Bibee v. Dilawar Ally Khan, I. L. В 
10 Calc, 350, and Krishnabhupati Devi v. Rama- 
murti Pantulu, I. L. №, 18 Мий, 405, referred to 
and followed. Ras Narain Das r. SHAMA NANDO 
Das Споурнах . . L L. R, 26 Celo, 845 
[4 C. W. N., 162 
i Declaration of title as | 
owners.—Partics not proving possession, and not 
entitled to consequential relicf, may yet under в, 15, 
Code of Civil Procedure, obtain a decree declaring 
them rightful owners, THAKOORDREN TEWAREE r. | 
Алл Hossein KHAN — . : . 8 W.R., 341 | 
On appeal to the Privy Conncil, however, it was 
found that the plaintiffs had asked for and were en- 


titled to consequential relief. 
Se S.C. 19 B, L. Е, 427: 21 У. В, 840 | 
[L. R, 1 i A, 193 | 


90, ——— Right ceasing to exist pend- | 
ing suit —Declaratory decree where right to pos- | 
session ia barred.—Ina suit for declaration of right 
which existed at the time the suit was commenced, 
Dut which had ceased to exist pending the suit before 
decree, plaintiff is not entitled to в decree, and в 
declaratory decree of title will not be given when the 
plaintiff's claim would have been barred by limitation 
had he sued for possession. NoBOKISHORE Dry v. 
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91. . — —. Suit by person out of posses- 
sion—Omission fo ask for possession — Refusal 
to recognize proprietary right—In a mit in which 
the plaintiffs stated that they had already obtained a 
decree for possession of certain land, and had received 
formal possession, and stated their cause of action to 
be“ the defendant's act of пи as their 
landlords and th y preventing us exercising our 
proprietary rights in respect of the land in suit, and 
not allos as to make a measurement of that land, 


danta to be their tenants,—Held 

he declaratory decree prayed for could be made 
notwithstanding the plaintiffs might have asked for 
posession of the lands, LOKENATH BURMA €. 
Ккянав Кам Doss LL. R, 13 Calc., 147 


Denial of title without in- 
jurious act —Annoyance.—In suits for a declaration 
of title to a divided share of ancestral property, the 
ground alleged in each case for seeking the declaration 
was that the representatives of the brothers of the 
Мез father had refused to be partics to the 
registering of the property in plaintiff's name, and 
had oxcented a deed of sale of it to a third party (third 
defendant), and registered him as the purchaser, The 
Court of first instance in each саве decreed for the 
plaintiff. The Appellate Court, following Padagali- 
qum Pillai v. Shanmugham Pillai, 2 Ма 3, 
dismissed the suite on the ground that the plaintiffs 
were not in в position to maintain them. On special 
appeal, — Held that the suits should be remanded for 
a declaration of the plaintiff's title, if established. 
To maintain a suit fcr a declaration of title, some 
adverse act, intended and calculated to be prejudicial 
to the title which the plaintiff secks a dcclaration of, 
must appear to have been done by the defendant. 
The mere denial of the title, or doing an act which 
causes annoyance, cannot imperil the plai tiff’s title, 
nor have any acrions cffeet on the quiet enjoyment of 
his proprictary right, and is not sutticient to su 
such a suit. The principle upon which the decision 
in Padagaligum Pillai У. Shanmugham Pillai pro 
ceeds is inapplicable to suits under s. 15 of the Civil 
Procedure Соле. м m РЕНА SIDDEN, 
Клвхлх r. LINGA GAUNDAN. Kantig e, Doppatt 


> 


— — — Failure of previous suit for 


93. - 
possession of land—Res judicata, Plea of.—Suit. 
e first three defendants 


sentative of а rival jenmi, to obtain 
title as jenmi, Plaintiff had previonsly sued the first 
three defendants to establish the relation of jenmi 
and kanamkar and to recover the land, He failed 
and then brought the present anit. Held that this 
was a case of the employment of the device of a suit 
for a declaration of title in order to get back land 
by a crooked and not leval process, after failure to re- 
cover by proper legal means, the intention being to 
cut off the defendants (the tenants) from the plea of 
res judicata, Tho Court, which had a discretion as to 
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whether such a suit shonld he permitted, onght at once 
to have said that it should not. Where there аго no 
interests to be protected, there is no foundation for a 
suit for a declaratory decree. Зпомоомт MENON e. 
Katauecupy Vanta Nam . — . 6 Маа, 117 


94. _ Injury or hostile act giving 
cause of action—Fraud.—In я suit for a declara. 
tion of the plaintiff's ti nd confirmation of his 
possession of, certain lands which he alleged had first 
been sold to him by one of the defendants and then 
sold hy his vendor to the other defendant,— Held that, 
in the absence of proof of fraud in the later sale, there 
was по cause of action. ABDOOL AZM CHOWDHRY 
г. MAHOMED KABEE U W. R., 381 


95. — — — Buit for ejectment—Intention 
to evade stamp Laws.—The provision па todeclaratory 
suits requires great care and circumspection in Ив 
application. А declaratory decree should not be made 
where the object of the plaintiff is to evade the stamp 
laws or to eject under colour of а mere declaration of 
title, СНОКАММОАРЕВНАМА NAIKER г. ACHIYAR 

[L L. R., 1 Mad., 40 


Seo GAxPUTGIR BROLAGIR е, GANPATGIR 
LL.B, 3 Bom., 380 


96. —_ Improper execution of 
decree by ameen—Omission to gire possession 
of land correctly.—In a suit for declaration of right 
and confirmation of possession by setting aside certain 
improper chittahs prepared by a Civil Court ameen 
while deputed to deliver possession in execution of а 
decrec,— Held that, when in execntion the ameen 
measured а portion of plaintiff's land as covered by 
defendant's decree, and delivered over possession to 
defendant, taking reccipts and issuing proclamations 
as required by s. 324, Act VIII of 1859, а causo of 
action arose to plaintiff under the circumstances 
against, defendant, and the suit wonld lie. Govm 
Рвьвнар Doss г. Зоокрвв Raw Den 

[19 W. R., 270 


97. Tenant setting up larger 
interest than he is entitled to—Specifie Relief 
Act (I of 1877), s. 42—Discretion of Court to give 
а declaratory decree—Landlord and — tenant — 
Notice to quit.—A plaintiff, admitting a defendant's 
right to а kursa-jumma tenure in certain lands, but 
denying a permanent malguzari tenure set up by him, 
sought to cject the defendant from the kursa-jumma. 
holding, and fora declaration that the defendant was 
not entitled to the permanent malguzari tenure. 
Held that the plaintiff was entitled to the declaration 
asked for, notwithstanding that, in consequence of his 
failure to prove в reasonable notico to quit, he was 
unable to obtain a decree for ejectment. A Judge, 
interfering with the discretion exercised by a lower 
Court in granting а declaratory decree, should state 
his reasons for so doing. Kait KISHEN TAGORE e. 
богам Ам . + « LLBR,13Cale,3 


98. on oompelling 


Third pers 
ре of rent to him—Cause of action.— 
en а Person obliges the tenants of an estato to pay 


то ц 
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rent to him, his act may bo treated as a di 
of the party wronged, mfficient to entitle the latter 
to sue for declaration of title. RADHA Марнтв 
PANDA v. Јоооквнлтн Doois . 14 W, R., 188 
See Нотмовоттх DASSRE о, SRREKISSEN NUNDEN 
W. R., 58 

99. Unsuccessful intervention 
in rent suit—Cause of action.—Unsuccessful ine 
tervention in a suit for rents against raiyate, followed 
by no result operating injuriously on plaintiff's title 
ог possession, can afford him no cause of action in а 
suit for declaration of right and confirmation of pose 
Уовеот Сномовв Вот o. Монтмл CHUN- 


session. 
DER PAUL + + . . MW. R, 331 
100, Slander of title— Civi] Pro- 


cedure Code, 1859, г. 15.—The issuing of procla- 
mations and orders by В to the raiyats of an estate 
to pay rent to him as rightful owner of the estate, 
application by him to the Collector to be registered 
as the owner, and other like acts of pretension to the 
title, and threats on B's part are not in themselves 
suficient to entitle 4, who is in possession and enjoye 
ment of tho estate as rightful owner, to decree 
declaring him to be the rightful owner. TateuvEne 
GADATHIENGAR v. SANGILIVERRAPPA PANDYA CHIN- 
NATEUMBLAR . . + LL.R,1Mad,, 65 


101. Suit for ejectment of one 
defendant and declaration against others 
—Suit before Act VIII of 1859.—Betore the 
enactment of Act VIII of 1859, s. 15, в suit could 
not have been brought for a mere declaration of 
title without consequential relief. А suit cannot be 
brought against several defendants to eject one, and 
to obtain a declaration of title against. the rest, МАА 

Mad., 


MANI о. GODA SHANGARA , . 253 


102. — — Buit for confirmation of 
title by purchaser at sale in execution— 
Confirmation of possession.— Tho purchaser of pro- 
perty from a judgment-debtor, whose right, title, and 
interest have been subsequently sold to another party 
who desires to take possession, has a right to sue for 
a declaration of title and confirmation of ‘Possession 
for the purpose of clearing his title from the suspicion 
of its being founded on a collusive sale, GosuRDEUN 
Dass г. Момноо LALL. . « 15W.R,95 


103. - Suit by first mortgagee 
against subsequent mortgagee as purchaser 
affecting his title.—R having execated two mort- 
gages of the mme share, his 
against him separate decrecs, in each of which the 
property waa declared liable to sale in satisfaction of 


the debt. Plaintiff first purchased under the decree 
obtained on the earlier mortgage, and defendant (who 
was the second m self purchased the 
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rights had not been disturbed by any act of the 
defendant. BUDDRENATH JHA r. AMRIT SAHOO 
[10 W. R., 126 
104. - Suit for declaration of 
title as mortgagee— Rejection of claim fo at- 
tached property.—4m attac it of certain property 
in execution of a decree, A preferred his chim under 
s. 246, Act VIII of 1859, on the ground that he 
held a mortgage thercof from the judgment-debtor. 
Therenpou un order was passed for sale of the pro- 
perty subject tothe mortgage. В afterwards claimed 
the вате property as his absolute estate, and his 
claim was allowed, and the property released from 
attachment. A was not a party to these proceedings, 
‘Held that A could maintain a suit azainst <$ for a 
declaration of his title as mortyagce, | GABIND Pra- 
вар Tewari v. Сол: Cann RANA 6 В. L. В., 320 


105. Interference with plain- 
tiffs right—Cause of action—A Government 
enant with Government that he will uot. 
use of the tanks, roads, cow-path, cte., 
ijara, docs not prevent him from mal 
settlements for those tanks, roads, etc. ; and the mere 
fact of hin giving a lease to one party cannot interfere 
with another party's right to use such road, or the 
waters of such tank, or give that other party cause to 
sue for a declaration of title. Woosvat АМ е. Jax 
Au. . . + П.Е, 804 


108. ———- Suit to declare estate for- 
feited—Specific Relief Act (I of 1877), =. 42.-- 
Certain trusts of а house were declared in favour of 
‘A and В for life, subject to forfeiture upon the hap- 
pening of particular events ; and further trnste 
favour of the issue of A and В were also declared. 
The settler died, leaving а will under which С took an 
estate for his life with remainder to the scttlor’s son 
Е absolutely. Е assigned his interest in the trust. 
premises to the plaintiff, who now sued the cestuis 

ные trustent, and C, praying that, in the events which 
fad happened, it might be declared that the life- 
estates of A and B had been forfcited. He also 
asked for various declarations as to his rights. Held 
that no declaratory decree could be made, BHUJFN- 
DRO BuusaN CHATTERJER е, TRIOUNANATH MOO- 
XERJER . . . L L. R, B Calc, 761 


07. Buit by landiord during 
continuance òf tenancy— Specific Relief Act, 
2. 49.—1t is open fo a landlord, where his title is in 
E from the ssions of а neighbouring 
zamindar, and where his title may be damaged by а 
denial of his rights over his land, tn bring a suit for 
the purpose of faving bis rights declared as against 
such wrong-docrs and for the purpose of being put 
into icn of the land ва against them.  W'oc- 
mesh Chunder Goopto v. Raj Narain Roy, 10 W. 
R., 15, explained. Tnsexeevst DABERA v. BARODA 
Karra Кот Сноярня. L L. R., 10 Calc., 1076 


10b. Suit to establish title to 
jetty on the ground of trespass by de- 

Fon lant to particular part of it— Decree con- 
fined to that porlion.— He who sccks a declaration of 
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matters not necessary to the immediate relief sought 
must sustain the burden of making out the abstract, 
proposition which he has volunteered to support, and 
it will even then be a matter for the discretion of t 
Court, not to be lightly exercised, whether it will 
undertake the solution of the problem, Suit brought 
for a declaration of title to а considerable tract of 
country on account of a trespass committed by defen- 
dant on a particular hill. /e/d that, вя to that part 
cular hill, the plaintiff's claim was sustainable, and 
that disposed of the only question which it was псе 
cesary to decide, KALLAYETTI Kurta Kes- 
HOLEN KUTTY е, NILAMBUR THACKAVAKAVIL MANA 
VIKARAMEN alias THYRUMULPAD Mad, 


109. Suit for declaration oftitle 
after defendant has obtained order for cer- 
tificate under Act XXVII of 1860.—А suit 
may he maintained for a declaration of title which 
may be used as a means for the withdrawal of a 
tificate under Act XXVII of 1860, though а suit will 
mot lie to set it aside. Втвзтск CE г. Raw 


LALL SRAHA W. R, 801 
по, — Buit against holder of cer- 
tificate under Act XXVII of 1860.—Where a 


certificate had been granted to the personal repr- 
sentative of a deceased shebait of debutter property, 
who act up no claim to the property, and the manager 
of the debutter property on behalf of the surviving 
shebait brought a suit against the certificste-holder 
for a declaration under Act VIII of 1859, s. 16, the 
District Judge was held to havcdone right in refus- 
ing the declaration. Егоноовсв DYAL SINGH r. 
Raw NanAIN KOLYA . . $23 №. R, 318 


Refusal to register--Suit for 
declaration of title under unregistered deed —Npe- 
cific performance, -A brought а suit in the Mune 
sis Court against B and C, alleging that they had 
sold outright to him by saf-kobala certain landed 
property for R800, which was duly paid when the 
Кораја was executed; that possession was given to 
him; that В and С set up before the Deputy Regis- 
trar fraudulent objections to the effect that а stipu- 
Jation to return the property to the vendors on the 
repayment by them of the consideration-money had 
not been embodied in the deed, and that part of the 
consideration-money had not been paid; that there- 
fore the Registrar refused to register the decd ; that 
in fact there was no such stipulation as alleged by В 
and C, and that the whole of the purchasc-mone 

was paid. It was stated in the plaint that the sui 

was brought to set aside the fraudulent objections 
and to establish the full title of 4 as purchaser. 
‘Held (Матен, J., dissenting) that the snit would 
not lie. the unregistered deed could not be admitted 
in evidence, nor parol evidence given of the cone 
tract under which A alleged he acquired bis title. 


RAHMATULLA г. SARTATULLA KAGCHI 
AB £. R,F. B, 58: 10 W. R, F. B., 61 
SEPARER SINON г. CHÉNDUN. АА 
[3 N. W.,160: Agra, F. В, Ed. 1814, 219 
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, the posses- 
lio to ascer- 


tory decree, it 
any overt act which may give 
shape of damages or a decree for possession, 
WAN SINGH с. MITARJIT SINGH 
B.L.R,382: 17 W. R., 160 
ua Buit by one member of joint 
Hindu family for declaration of right to 
receive share— Partition. --A joint Hindu family, 
consisting of three brothers, enjoyed an undivided 
one-third share of certain lauds. Опе member sued 
the others for partition of the fumily property, claim- 
iuz to have his right declared to receive one-third of 
the share of the family in the profits of the said 
lands, Held that the Court was not deburred frow 
granting the relief prayed for by the provisious of 
s. 48 of the Specific Нејсе Act. PANCHANADAYYAN 
v. NILAKAXDATYAN . LL&,7 Mad, 191 
114. — — — Invasion of right—Cause of 
action.—In a suit for establishment of lakhiraj title 
to, and confirmation of possession in, laud which was 
alleged to have been brought to sale and purchased in 
execution by the principal defendant, who had then 
sued some of the plaintiffs for a kabuliat, —He/d that 
there had been no invasion of plaintiff's title even if 
they had a lakhiraj title, and that, therefore, they had 
uo cause of action, BAMGOPAUL TEWAREE г. GORA 
Cuusp PoryaL С . I6W. 2 
165. Dismissal of former suit 
for. enbenced rent —Cause of action.—A former 
suit in the Revenue Court for arrears of rent at cu- 
hauced rates, to which defendant set up a plea of la- 
khiraj, was dismissed on the ground that the kabuliat 
propounded by plaintiff was not proved. Held that 
plaintiff was entitled to sue for a declaration of his 
title to the disputed lands as part and parcel of the 
mal lands of his zamindari, lssve CHUNDER Roy 
v. Зобохззив GHOSE B . У. в, 184 


ne. Suit by person in роввев- 
sion of land to establish title—Ciri Proce- 
dure Code, 1859, s. 15— Defendant claiming under 
decree of Small Cause Court.—The plaintiff, in a suit. 
to establish her lakhiraj right to lakbiraj land, stated 
iu her plaint that she was in possession of certain 
land by virtue of the will of her husband; that while 
in possession of the land, suit was brought against 
her in the Small Cause Court for rent by the defe 
dents, who obtained a decree ; and that, there bei 
во appeal agaiiist the decision, the lakhiroj rights in 


Buac- 


plaintiff was not without a remedy, for if a fuxther 


OF CASKS. ( maa) 
| DBCLABATORY DECREE, SUF BOR 


—conti nued. 
5. DECLARATION OF TITLE—consiaued. 


suit for rent be brought, she might file a suit and ape 

| Шу for an injunction to prevent the other party from 

proceeding s» long as her suit was not disposed of 

| and an absolute relief given her. PoRAX Внооки 
| Сномряв г. PausurIY роазкв 

[L L. R., 3 Calc, 619: 10. L. R., 404 


1M. Suit to declare land lak- 
hiraj—Resumption decree declaring lands mal— 
Specific Relief Act (I of 1877), s. 42 — 
Dossession— Limitation Act (XV of 1577), 
sch, IE, art. 1: In a suit institute 1877, A 
prayed for a declaration that he had a lakhiraj title to 
certain lands ; the defendant stated that the laude for 
u declaration of u title to which 4 now sued formed 
Part of certain lands which had been the subject of 
resumption proceedings, which were terminated in 
1863 by a decree declaring that the lands which were 
the subject of that suit, including the lands now 
claimed by 4, were uot lakhiraj. A being found as 
о fact that 4 had ucither been a party to, nor beon 
presented in, the resumptiou-proceedings, that he had 
been in quiet and undisturbed possession of the lands 
which he now claimed for more than twelve years 
before the institution of his suit, and that proceed- 
ings had been taken by the defendant calculated to 
disturb auch possession, —Zfe/d, that 4 was, entitled, 
under s. 42 of Act I of 1877, to the declaration 
prayed for. Авнох Сновх PAL о. KALLY Равзлр 

CHATTERJEE 
[L L. R., 5 Cala, 049: ВС. L, R, 300 


18.  . . .Buit to declare propri 
right—Previous suit Yor rent НЯ 
quential relief—Act Ë of 1877 (Specific Relief 
Act), x, 42.—8 sued В in a Court of Small Causes 
for ‘arrears of yround-rent of a house. The latter 
denied S's proprietary right to the land and his 
liability to pay ground-reut, and Fe suit was im 
consequence dismissed. ‘Thereupon 9 sued В in the 
Civil Court for declaration of proprietary right to 
the land and of his right to receive ground-rent. 
Held that the suit was not barred by the proviso to 
в. 43 of the Specific Relief Act, because 
include a claim for arrears of ground-rent; m 
the suit was oue in which the specific relief claimed 
might properly be granted. The principle laid down 
in Sadut Ali Khan у. Khajeh dbdool Gunnee, 11 
В. L. R., 203, applied. Зомклы e. BERARO 

[E L. R., 5 AH., 55 


lis. Suit to declare rights under 
benami mortgages -Omission of prayer Sor 
possexsion— Specific Relief Act (I of 1877), s, 44 — 
In 1880. 4ayd&, jointly advanced moneys on the secu- 
rity of a usufructuary mort;uge which was taken in 
the uameof В. In 1884 4 alone advanced moneys on 
the security of usufractuary mortgages which were 
likewise taken in tho name of В. 4 died leaving three 
sous, of whom the plaintiffs were two, The plaintiffs, 
having become divided from their brothor,} now 
brought suits in 1894 against Я and the morügagoré 
for a declaration of their rights to the mortgages and 
for posscesion of the documents and for ront of the 
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land which had been collected by В. It appeared 
that there had been no denial of the plaintiffs’ гі ба 
before 1889, that no rent had heen collected for 
several years before suit, the mortyagers who had 
remained in possession as lessees after the execution. 
of the mortgages having refused to attom to B. 
Held that the suits were not barred by Specific 
Relicf Act, s. 42, for want of a prayer for possession 5 
that the suits were not barred by limitation save as to 
the claim forrent; that the transactions having been 

proved to be benami in character, the plaintiff's were 
Entitled to a declaration of thcir two-thirds right 
under the mortgages of 1884 and a like declaration as 
to half of the mortgage of 1880 ; and that the plaine 
tiffs were entitled to possession of the mortgage 
documents of 1884 and the other documents connected 
therewith, but not the others. MAHABALA BHATTA 
v. KUNHANNA Внаттл . Г. L. R., 21 Mad., 373 


130. Obstruction to alleged 
highway—Specific Relief Act (I of 1877), в. 42 
—Criminal Procedure Code (Act X of 1882), ss. 133, 
187—Parties.—An owner of land has а right to 
bring a suit under в. 42 of the Specific Relief Act 
against any one of the public who formally claims to 
use such lands as в public road, and who thereby has 
endangered the title of the owner. To such a s 
is unnecessary to make the Secretary 
party. Such в suit is not barred by an order of в 
Criminal Court under s. 137 of the Criminal Proce- 
dure Code. Khodabur Mundul v. Monglai Mun- 
dul, I. І. R., 14 Calc. 60, overruled. Сисмі Lau 
vo. Baw Ківнан Sanu . LL, R., 16 Calc., 460 


Bale in execution of decree 
of р: not belonging to judgment- 
dottor Bight of owner to bring suit to establish 
title and sot wait for dispossession.—In execution 
of в decree оп а mortgage, certain property was sold 
which the plaintiff in this suit claimed as his own 
to himself by the sons of the judgment- 
He applied to the Court to have the sale 
set aside, but failing in plication he sued both 
the decree-holder and the auction-purchaser for а 
declaration of his title to the property in question, 
The Assistant Judge held on appcal that the suit was 
not maintainable on the grounds that a scparate suit 
could not be brought, as the question of title was one 
for decision in the execution-proceedings, and that, 
even if the point could be raised in a separate 
the it suit was premature, as the plain 
should have waited till he was disposecssed by the 
auction: purchaser, Held that the suit was not 

erson, whose property is sold in 

‘execution of ‘against a third party, 
bound to wait till he is dispossessed by the auction- 
chaser. As soon as his title is denied, he is 
SHIVRAM CHINTAMAN г. 
. L L. В., 13 Bom., 84 
Buit for declaration of title 
as holder of a stanom to which a malikana 
allowance is attached— Specific Relief Act 
EE з. 49.— Suit to declare plaintiff's title to 
апош of fifth Веја of Palghat; the first Baja 
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(defendant No. 1) recived a malikana allowance 
from Goverment payable to the various stanomdars, 
but had refused to pay to plaintiff the fifth Kaja's 
share. Held. the plaintiff being entitled to sue for 
further relief thau the declaration of his title and 


fic Relief Act, в. 42. Комы о. AUNDI 

(I. L. B., 18 Mad., 75 
128, _____-. Consequential relief— 
Specific Relief Act (1 of 1877), з. 42.—1n a suit 
in which the plaintiffs sought. declarations that they 
were members of an undivided Aliyusantana family 
with the defendants, that certain property belonged 
to the family, and that pl No. 1, the senior 
member of the family, was entitled to have the lands 
registered in his name, the defendants denied the 
led that the suit 


rred by limtation, It was found that the 
plaintiffs had separated themselves from the defen- 
dante and had for more than twelve years been 
excluded to their own knowledge from the joint 
family property, Held that if, we alleged by the 
plaintiffs, plaintiff No. 1 was the de jure ejaman of 
the family, he was entitled to the pomewion and 

property, and а suit for & 
is right would not lic. Chandu 
athu Nambiar, I. L. В. 1 Май, 381, distin- 
guished. MUTTAKKE v. TIIMMAPPA 


[L L. R., 16 Mad., 186 


124. - Suit for declaration of 
right to possession of lands as member 
of joint family—Specific Relief Act (1 of 1877), 
а. 42.—A plaintiff brought his suit in a Civil Court 
asking for a declaration of his right to the possession 
of certain lands ая а tenant. at fixed rates or in the 
alternative for possession, alleging that the lands 
were the property of a joint Hindu family of which 
he was a member, that the fumily still remained 
joint, and that he was entitled, as в member of such 
joint Hindu family, to в one-third undivided share in 
this ancestral property. Held that the Civil Court 
was competent to give the plaintiff a decree declaring 
that he was а member of the joint Hindu family, 
that the family still remained joint, that the pro- 
perty im dispute was ancestral and had not been 
partitioned, aud that the plaintiff was entitled to a 
one-third undivided share; further that в. 42 of the 
Specific Relief Act would not apply to the suit, 
inasmuch as the Civil Court, if the plaintiff was 
found to be out of possession, was not competent 
to grant consequential relief in the shape of a decree 
for possession ав а tenant at fixed rates, BRIJ BHU- 
KHAN ©. DURGA рат . L L. R., 20 All, 258 


125. — — — legitimate son of a Sudra 
—Specific Relief Act (1 of 1877), в. 42— Hindu 
law—Inheritance—Further relief. — The widows of a 
shrotriemdar, wbo was a sudra, brought а suit for a 
declaration of their title by inheritance to his lands 
against his illegitimate son, who had been registered 
as shrotriemdar in lieu of his deceased father, and to 
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whom certain of the mivats had attorncd. The defen- 
dant claimed to be legitimate according to the custo- 
mary law governing the family, although his parents 
might not have been married at the time of his birth, 
by reason of his parents having performed the cere- 
mony of pariyam before his birth. Held that the 
it was not’ precluded by Specific Relief Act, в. 42. 
CuINFAMMAL г. VARADARAJULU 

I. L, R., 15 Mad., 307 


196. ——— Refusal of declar atory 
decree, the case made for it beiag defec- 
tive—Specific Relief Act, s. 42,—Under the Specific 
Relief Act, в. 42, a suit was brought for a decree 
declaratory of the plaintiffs’ title to be mutwalis and 
managers of property from ancient times connected 
with religious observances, riz, a ghat upon the 
Jumna with temples adjoining ; of their title also to 
receive в proportion of the offerings; and they also 
claimed to have the proceeds of a decree obtained by 
the defendants against в third party spent upon 
repairs Held that the suit had been rightly dis- 
missed in the first Court. Even if the evidence had 
shown that the plaintiffs had some rights in respect 
of the property in question, they had, nevertheless, 
во far failed in giving definite proof of their claims 
that they were not entitled to the decree claimed. 
No decision was, however, given, nor wi 
expressed, with respect to other rights, which еһе 
of the parties might have, or claim to have, relating 
to the property. MAINA r. BRIJMOHAN 

[L L. R., 12 AIL, 587 

L. R., 17 I. A., 187 


127. Consequential relief— 
Specific Relief Act, 2.42.—W here a suit was brought 
in which, the defendants being admittedly the tenants 
of the plaintiffs, the plaintiffs prayed for a declaration 
that certain entries of the defendants in the revenue 
records as occupancy-teuants, and certain orders of the 
Revenue Courts maintaining those entries, be act aside, 
and for a declaration that the defendanta were shik- 
mis and not occupancy-tenants, sud that the land 
in question was the plaintiffs sir land; and it was 
held that such а suit could not be brought within the 
Civil Court's jurisdiction by dropping all the reliefs 
claimed except the last-mentioned declaration, that. 
being merely of importance as incidental to the 
previous ones, and as в roundabout. mode of obtaining 
а declaration that the defendants were not the 
plaintiff's occupancy-tenants,—Leld per EDGE, CJ. 
and Манмоор, J,—Whcther the last-mentioned 


prayer is one which could be brought under s. 42 of | 


the Specific Relief Act, 


quere. Maursu Rat v. 
Снлнрев Ral. . 


L L. R., 13 ALL, 17 


128. Suit for declaration of 
title by ап objector in execution-proceed- 
ings—Specifie Relief Act (I of 1877), в. 42— 
Consequential Relief—Ciril Procedure Code, 
4. 253.—In a suit under Civil Procedure Code, s. 283, 
for a declaration that the sale to defendant No. 2 of 
certain land in execution of a decree was invalid, 
it appeared that tho land had been attached in exe- 
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cution of a decree obtained by defendant No. 2 
against defendant No. 1, who held it as the plaintiffs 
tenants, that the plaintiff had intervened unsuecess- 
fully in the cxecution-procecdings and had been refer- 
red to а regular suit, and that the laud had been 
brought to wale and purchased by defendant No, 2, 
who was now in possession. Held that tho suit was 
not maintainable for want of a prayer for presion, 
KuxiiaMMA г, Кохисхы! L L. R, 16 Mad, 140 


129. — — — Meore possession on the 
one side and unjustiflable dispossession 
on the other—Specific Relief Act (I of 1877), 
s. 42—Right of the possessor dispossessed by a 
wrong-doer, as against the latter—Injunction— 
Wakf.—Lawful possession of laud is sufficient 
evidenco of right as owner as against а person who 
has no title whatever, sud who is a mere respamer. 
‘The former can obtain a declaratory decree and an 
injunction restraining the wrong-doer. In such а 
suit the defence was that tho land was wakf, and 
the defendant mutwalli of it. Both Courts found 
that the plaintiff was in possession as purchaser from. 
some of those who were entitled to sell. But the 
first Court did not find a fact which the Appellate 
Court found, viz., that the property had been con- 
stituted wakf. Both Courts, however, concurred in 
the finding that the defendant, at all events, was not 


iug bim from interfering with his possession. 
the purposes of the plaintiff's claiming such a decree, 
it was not necessary that he should negative the wakf 
as to the validity of the endowment, no decision being 
needed. ‘This could not be decided either way in 
this suit, as parties interested were not before the 
Cour. ISMAIL ARIFP г, MAIIOMED GROUSE 

[L L. R., 20 Calc., 834: L. R., 20 L A., 99 


130. Suit by person in possession 
for declaration of title— Burden of proof—Fail- 
ure of plaintiff or defendant to prove title—Effect 
of plaintiff's possession—Specific Relief Act (I of 
1877), а. 42.—The plaintiff, who was in possession of 
certain land, sued for a declaration that the defendant 
had no title to it, and that it belonged to him. Tho 
plaint also contained a prayer for general гене. At 
the trial, both plaintiff and defendant failed to prove 
any title to the land, but the plaintiff proved that he 
had been for ten years in possession and had built 
a shed on it, Held that no declaration of tho 
plaintiff's title could be made; but Ae/d, on the 
authority of Ismail Arif v. Mahomed Ghouse, 
I. L. Ry 20 Cale.,834: L. R.,20 І. А. 99, that the 
plaintiff was lawfully entitled to the land and to the 
shed thereon. GANGARAM CHIMNA PATEL с. SECRE- 
TARY OP STATE FOR INDIA 

з [L L. R., 20 Bom., 798 


18L——_—— Objection that consequen- 
tial relief is available— Specific Relief Act (Іоу 
1877), s. 42—Objection raised for first time on 
appéal.—The plaintiff, us heir to ber husband, 
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5. DECLARATION OF TITLE—continued. 
brought a suit, in which Government was not repre- 
sented, for в declaration of the title toa quarter share 
of the jenmi value of land taken up under the Land 
it for в declara- 
the 


Acquisition Act. Held that the 
tion only was maintainable, Eve ming 0 
plaintif was able und called upon in this cas 
for further relief, held, following the decision in 
Limba bin Krishna v. Rama bin Pimplu, 1. L. Ha, 
13 Bom., 549, that the suit should not be dismissed on 
this ground, the objection not having been raised in 
either of the lower Courts. Cuomo e. UMMA 

[L L. Rọ, 14 Mad, 46 


192. Conseqential relief— Speci- 
fic Relief Act /Lof 1877), 48.42, 56 — Amendment of 
plaint on appeal—Raising fresh issue on appeal.— 
The plaintiff obtained a decree in а suit in which he 
averred that he was entitled to the orice of Sheik of 
Kallai and to certain properties attached thercto, 
and prayed for а declaration that the defendant had 
no right either to the otfice of Sheik ог to the proper- 
ties iu question, for au injunction restraining bim 
from interfering with the properties or doing anything 
iuany way incousistent with the plaintiff's right to the 
onice, aud for further aud other relief. It appeared 
on the evidence for the defence that the defeudant 
was in possession of part of the property, but uo issue 
liad been framed as to the maintainability of the suit 
under the last clause of the Specific Relief Act, 
в. 42, Held (on appeal by the defendant) that the 
Court of first iustauce should take evidence und try 
an issue specifically directed tothis question. It hav- 
ing appeared on the evidence recorded on that issue 
that tho defendant was substantially in possession of 
the ollice of Sheik and of its emolumente,— Held that 
the suit was nct maintainable, although an injunction 
was asked for as relief consequential on the d 
tion. The plaintiff was permitted to pay add 
stamp duty and amend the plaint by adding а prayer 
for possession. ABDULKADAR г. MAHOMED 


[L L. R,16 Mad, 15 


: Specific Relief 
Act (I of 1877), s. 49— Civil Procedure Code, s. £3— 
‘Amendment of plaint on a ppeal.—A karar was exe- 
cuted by members of two Malabar tarwards, by which 
the tarwad of the plaintiffs and defendants Nos, 1 
and 2 was amalgamated with that of which defendant 
No. 3 was а karnavan; of the property of the 
plaiutiff’s branch was in the possession of defendants 
Nos. 1 aud 3, and part of it was held under demiscs 
from defendant No. 3. ‘The plaintiffs sued for в de- 
claration of their title to this property and for a de- 
claration that the karar was not binding on them. 
Au issue was framed on the question whether the suit 
was maintainable for want of prayer for all relief 
consequential on these declarations. Held (1) that 
the suit was not maintainable for want of a prayer 
for possession of the lands under demise ; (2) that the 
plaintiffs should not be permitted to amend the plaint 
on appeal by the addition of such a prayer. NARA- 
YANA t, SHANKUNNI . LL В.,15 Mad., 256 
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184. — Suit for а mere 
declaration of title without consequential relief.— 
Specific Relief Act (I uf 1877), а. 42 -Injunction 
— Amendment of plaint.—The plaintiff sued for a 
declaration that he was entitled to succeed, on his 
father's death, to a talukhdari estate, to the exclusi. 
of defendant No. 1, who, lie alleged, was a supposi 
tious child set up by his step-motber to defeat the 
plaintiffs right of inheritance, It appeared that 


defendant Хо, 1 had obtained a decree against the 
plaintiff's father, establishing his legitimacy and 
declaring him entitled to rece 


theestate in question. Та accordance wi: 
the talukhdari settlement officer (defendant No. 2), 
who was in management of the estate under Act ХХІ 
of 1851, paid defendant No. 1 an allowance of 4200 
в month on account of his maintenance. The plaintiff 
alleged that the payment to defendant No. 1 was 
illegal and wrongful, but ће did not ask for an injune- 
tion restraining him from receiving the allowance. 
‘The defendants contended that the suit was not m 
tainable because the plaintiff had sued for а mere 
declaration of title without asking for consequential 
relief, Held (Caxpy, J., doubting) that the suit 
was barred under s. 42 of the Specific Relicf Act, as 
the plaintiff had omitted to seck the relief of au 
junction against defendant No. 1, restraining him 
from ving future payment of maintenance. 
Held, further, that plaintiff was at liberty to amend 
his plaint by praying for an injunction as against 
both defendants. SARDARSINGJI c. GANAPATSINGSI 
[L L. R., 14 Bom., 395 


135. ______ Executor or administra- 
tor of a shareholder, Rights of —Specific Re- 
lief Act (I of 1877), г. 42— “Holding a share,” 
Meaning of—Agreement, Construction of —Objece 
tion taken for first time in appeal.—Prior to the 
year 1863, W W carried on an extensive timber trade 
in Burma. In that year the defendant company 
was formed for the purpose of taking over the busi- 
ness from him together with the capital and assets 
engaged therein. Тһе nominal capital of the eom- 
pany was 225,00,00), divided into one thousand 
shares of 92,500 each. On the 22nd July 1864, an 
agreement carrying out the above object was execu- 
ted between W^ W and the defendant compavy. 
‘This agreement set forth the assets and property 
to be transferred, and classified them as (a) “fixed 
asseta,” which consisted of immoveablo property, 
buildings, ete., valued at Н2.76.000 or thereabouts ; 
and (4) assets other than fixed assets which consisted 
of what was called “ forest opcrations,” aud of 
able contracts, rights, and concessions from the King 
of Burma, ete. The agreement further specified the 
consideration to be paid to JW W for each of these 
classes of assets. For the “fixed usscts " he was 
(under the 12th clause of the agreement) to receive 
опе hundred fully paid-up shares of the company. 
‘That clause contained certain provisions ms to the 
payment of the ordinary dividend upon those shares, 
and concluded with a pro that the directors 
of the company should uot be bound to consent 
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to or to recognize as valid any 
by W W, his executors or admi 
shares, or auy of them, within five years from the 
date of the registration of the company. For the 
remaining assets it was provided by the 18th clause 
of the agreement that W W, his executors or adminis- 
trators, should be entitled, во long ashe or they should 
hold the hundred shares, to an extra preferential 
dividend, payable out of such surplus net profits 
us might remain in ашу усаг after paying a dividend 
of twelve per cont, on all the shares of the company, 
including the said hundred shares, and after setting 
apart an amount (left to the discretion of the direc- 
he reserve fund. ‘The said extra or prefer- 
ential dividend was to be one-third of such surplus 
uct profits, The said 13th clause also provided that, 
if W W died within the above stated period of 
five years, his executors or administrators should 
not be entitled to the seid extra or preferential 
dividend after the expiration of the said period, 
notwithstanding they might continue to hold the 
said shares. Subsequently to the execution of this 
agreement, the business aud assets were trausferred 
to the company by W W, andj опе hundred fully 
paid-up shares were duly allotted to him under 
cl. 12, aud his uame was entered on the register 
of shareholders. In 1888, W W, then domiciled 
in England, died. By his will he appointed his 
three brothers—B W, LA W, aud А F W—his 
executors, and he directed that his exceutors should 
holi the said shares and all his interest therein 
and attached to the holding thereof upou trust for 
such of bis said brothers as might survive him, if 
more than one, as joint tenants. R W died in the 
testator’s lifetime, ‘and ошу 4 # W proved the 

On the 27th September 1888, letters of 
administration, with the will annexed, were granted 
by the High Court of Bombay to the plaintiff in 
this suit (РУ S) a» attorney for the said executor 
4 F W. On the 29th September 1889, the said 
letters of administration were produced to, and regis- 
tered with, the defendant company. The hundred 
shares continued to stand in the testator's name 
in the register of sharcholders. Iri a parallel column 
in the register, under the heading “ Remarks,” 
the following entry was made:—“ Administration 
im India to the estate of W W has been granted 
to Mr. F Y S as attorncy for 4 F W.” Seve 
for this entry, the register remained unaltered 
after the testator’s death. The plaintiff now sued 
to have it declared that cl. 13 of the agreement 
was still in operation, and that, as such administra- 
tor as aforesaid, ho was entitled to the extra or 
prefereutial dividend payable ou the said one hun- 
dred shares if and when there should be sufücient 
net profits to allow payments thereof under the said 
clause. The company disputed the plaintiffs claim, 
"They contended that 4 F W, the proving executor 
of the testator's will, had ceased to hold the shares 
as exceutor, and was holding them ae trustee under 
the вресійс bequest in the will, and that he was only 
entitled to the preferential dividends if, at the 
time when such dividends were declared, he was 
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holding the shares in the capacity of executor und 
as an undistributed part of the teutator’s estate. 
‘They insisted that the plaintiff should prove that he 
во held the shares before he could be entitled to the 
declaration sought for. The executor was examined 
in mp on commission. He deposed that the 
estate had been got in, aud the debts paid; that the 
state bad not been divided, because it would uot 
be in accordance with the private wishes of the 
testator which they (ùe. he and his brother L A W) 
were aware of; that apart from these private wishes, 
there was no reason why the estate should not be 
divided between his brother and himself. ` Held 
by FanuAx, J, and by the Court of appeal thyt 
the plaintiff was entitled to the declaration sought 
for. The executor or his attorney (the plaintiff) was 
still the registered holder of the shares, and uudep 
cl. 13 of the agreement it was intended that W IF, 
his execütors or administrators, should be entitle 
to the extra dividend so kog as he or they 
should be registered holder or holders of the share 
without reference to the beneficial interest thercin, 
‘There was nothing to be found in the agreement 
express or implied, showing the intention of the 
patties to regard anything but the legal holding, 
and to go beyond that holding would virtually be to 
add в new term to the agreement. Ou appeal, the 
Jefendants contended that the Court would not make 
declaratory decree with regard to a right which (ag 
in the preseitt case) was future and coutingent, there 
being no fund actually iy existence, when the suit 
was brought, from which a preferential dividend 
could be claimed, and uo certainty that there ever. 
would be such a fund. Held by the Court of appeal 
that the present case was oue in which, in the iutercets 
of both parties, the Court, in the exercise of в sound 
discretion, should make a declaration as to the right 
in question. The right was existent, und although 
the exercise of it was undoybtedly contingent on 
there being a balance of profits as contemplated by 
cl. 13 of the agreement, the very nature of the agree- 
ment assumed that there might, and probably would, 
be such a balance, aud a large sum had been already 
applied towards the dividend in question. Further, 
it was intended that the directors should exercise 
their discretion as to the amount to be carried to the 
reserve fund, upon which the balance of ргобі avail- 
able for the preferential dividend depended. It was 
therefore, from the very nature of the case, impor- 
tant that the directors should kuow for certain 
whether the right to a preferential dividend was still 
iu existence as content į 
come to an end. гт, that 
the objection been taken for the first time ou 
appeal would by itself be fatal to it. Вомват-Всв- 
ман TRADING CORPORATION с. SWITH 
(LL.B, 17 Bom, 197 


138. Constructive possession— 
Specific Relief Act (I of 1877), г. 49 —Cicil Proce 
dure Code (1882), г. 819.—1n a suit for declaration 
of. the plaintiff's title to certain land, no prayer for 
potecuiou was contained in the plaint, It appeared 
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that tho land in question had been gi 
plaintiff by his futher, and had subsquentls 
attached and brought to sale in exceution of a 
the plaintiff's father, 
defendants who we 
under the Civil Procedure Code, в, Зм 
the actual possession of tenants. Held 
that the suit for a declaration merely was not main- 
tainable under the Specific Relief Act. в. 42. KRISH- 
WABHUPATI Deve г. RAMAMURTI PANTULU. 

(I. L. R., 18 Mad., 405 


187.——— Consequential relief—Speci- 
fle Relief Act (1 of 1877),5.42.— At a sale in exccu- 
tion of a decree against the plaintiffs, the pleader 
who had acted for the plaintiffs purchased their pro- 
perty with his own money, but in the name of h 
mohurrir, and for в very indequate sum. The plai 
tiffe thereupon brought а suit against the defendants 
(the pleader and his mohurrir) for а declaration that 
the pleader-defendant, in во purchasing, was a trustee 
on the pehalf, for an order dirceting the defendants: 
to reconvey the property to the ffs, und. for 
other re ‘At the time of filing the suit, possession. 
of the land eold had not been given to anybody. 
Held that s. 42 of the Specific Relief Act (I of 1877) 
Was uo bar to the suit, as being one merely for а 
declaratory decree without consequential relief. 
Авнонк Nata Cuackexwotty г. Клм Cuven 
CHACKERBUITY . . LL В. 23 Cal, 805 


188,_____. Suit for a declaration that 
laintiff’s interests are not affected by sale 
execution of decree—Npecific Relief Act 
(1 of 1877), в. 42—Further relief.— The. plaintiffs 
were purchasers at a sale held in execution of a deeree 
for money, and had obtaincd possession, Before that 
decree had been executed, the property in question 
was mortgaged to two other persons. After the pur- 
chase by the plaintiffs, the m св, with know- 
ledge of the auction-purchasers’ rights, brought a 
suit for sale upon their mortgage without making 
the former suction-purchasers parties, They obtained 
decree, and brought the mortgaged property to sale, 
and it was purchased by У S and another. The 
former auction-purchasers thereupou sued the pur- 
chasers under the decree upon the mortgage for в 
declaration that they and their interests were not 
affected by the suit for sale and by the decree 
for sale вой the sale in execution of that decree. 
Held the plaiutiffs iu that suit were not bound 
either to tender the mortgaye-moncy, or to offer to 
redeem, or to frame their suit as a suit for redemp- 
tion, end that their not having done so did mot 
deprive them of their right to а declaration. Bha- 
wani Prasad v. Kallu, І. І. Ry 17 Ally 537, 

referred ќо. NATHU SINGH r, GUMANI SINGH 
UI. L. R. 18 АЦ, 320 


139.. Right to sue for decla 
tion—Specifio Relief Act (I of 1877), г. 42— 
Mortgage—Code of Civil Procedure (1862), s. 287. 
ed certain property to plaintiff. After 
D's death, plaintiff obtained a decree for recovery of 
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debt by sale of the mortgaged property. Before 
the property was advertised for sale, the defendant 
who were Zx brothers, objected under в 287 of the 
Code of Civil Procedure (Aet XIV of 18 ng 
that D war not the sole owner of the property; that 
they were joint owners with him; that they had set 
aside the property for r 
had no right to тому 
the decree therenpon ordered th 


climat 


the pro- 
perty belon: defendants 
had no ri in it. Held that, under 


st 

citie ВАВТ Act (I of 1877), the 

thed to the declaration prayed for. 
ff having himaclf purchased the property after 
this claim for declaration had been allowed by the 
Subordinate Jude, it aded that he was not 
entitled decree, Held 
t about by 
the plaintiff himself. purchasing the property did not 
take away the rizht to sue which had already accrued 
tohim. Gorinda v. Prrumderi, I. І. К. 12 Mad., 
136, referred to. WAMANRAO DAMODAR г. RUSTOMJI 
Ерлі . I L. В., 21 Bom., 701 


6. ENDOWMENTS, 


140. Suit to eject one claiming 
to be the jheer of a muth—Specifie Relief Act 
(1 of 1877), в. 42—Consequential vel ief.— Three 
disciples of à muth brought a suit, alleging that the 
defendant was iu possession of the math under а 
false claim of title as the successor to the late jheer, 
and praying that it be declared that he was not the 
duly appointed successor to the ст, and that 
an appointment to the varant otfic r be made by 
the Court, but no consequential relief was asked for. 
Held that the snit was not maintainable for the 
reason that relief consequential on the declaration 
sought under s. 42 of the Specific Relief Act was not. 


asked for, STRINIVASA AYYANGAR г, STRINIVASA 
Swawi. . . . LL R,16 Mad, 31 
141. Suit by trustees for a decla- 


ration that ап appointment to the office of 
pattamali was invalid—Apevific Relief Act 
(J of 1577), s. 422—Omission fo ask for consequen- 
tial relief —Custody by patlamali of articles 
belonging to temple—Dossession by trustees not 
divested where pattamali was acting in the capacity 
of a mere serrant—Maintainability of suit without 
prayer for consequential relief-—Some of the 
trustees of a temple having sued others for а declara- 
tion that an appointment by the latter of à person to 
the office of pattamali was invalid, it was objected by 
the defendants that, if the allegation were true, 
the suit must fail, as the pattamali (who was also 
impleaded as a defendant) had taken charge of docu- 
ments and jewels belonging to the temple, and conse- 
quentia relief should have been prayed for. The 
plaint was accordingly amended, but the District 
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Court, whilst holding that the appointment of the 
pattamali was invalid, dismissed the suit on the 
und that the amendment had been made after the 
pse of the period of limitation. Held that the 
suit for a declaration would lio without consequential 
relief being prayed for, inusmuch as its object was 
not to establish any legal character or any right to 
avy property in the plaintiffs, but was in effect to 
have ап act done by the other trustecs in contravene 
tion of duty declared null and void, Even if s. 42 of 
the Specific Relief Act applied to such a decreo, 
which was doubtful, no further relief than the 
declaration was necessary, as the custody of the docu- 
ments and jewels by the pattamali was mercly that 
of servant under the trustees, with whom the 
possession in fact and in law remained. There was 
therefore nothing of which delivery could be sought 
from the possession of the pattamali and no question 
of limitation arose, JANARDANA SHETTI GOVINDA- 

BAJAN c. BADAVA SBETTI GIRI 
[L L. R., 23 Mad., 385 


7. ERRORS IN DEMARCATION AND SUR- 
VEY OF LANDS. 

148 Alteration of boundary 
line—Civil Procedure Code, 1859, в, 16— Discre- 
tion of Court.— Under s. 15 of Act VIII of 1859, it is 
discretionary with the Court whether it will make а 
declaratory decree or not. In в suit brought for 
confirmation of possession by a declaration of right 
and determiaation of boundaries in respect of certain 
land of which the plaintiff was in possession, by 
setting aside a new thakbust map, prepared by the 
Deputy Collector, and a proceeding before that officer 
to which the plaintiff was no party, the plaintiff uot 
having gono before the Deputy Collector und pointed 
out to him the grounds upon which he coutended the 
map was not cotrect,—Held that the plaintiff ought 
not to have a declaratory decree, Моте LALL с. 
Вноор маи Ванлроов 

[2 Ind. Jur, М. В, 245 : 8 W. В., 64 


Discretion of 
suits for declaratory 
. 15, Act VIII of 1859, it is entirely 
in the discretion of the Court to grant or to withhold 
relicf, and cach case must be judged by its own 
particular circumstances, Where partics in posses- 
sion of certain lands sued for в declaration of title, 
not only on the allegation that defendant had caused 
в demarcation to be made behind their backs, annex- 
ing а slice of their lands to defendant’s estate, but 
had also, under colour of this procecding, sued plain- 
tifPs tenants for rent under Act X, aud proceeded 
Lr t them to enforce a measurement under Act 

1 (Bengal) of 1862, it was held that acts had been 
done hostile and obviously injurious to the plaintiffs, 
and that the suit would lie. Punge Jax KHATOON 
е. BYKUNT ÜHUNDzR CHUCKERBUTTY 


[9 W. R., 880 
144. Suit to declare 
boundary line arbitrary—Prohibition by Gorern- 


ment of samindari rights—Held (by PHBAB, J.) 
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— continued. 
7T. ERRORS IN DEMARCATION AND SUR- 
VEY OF LANDS—continued. 


that where Government wrongfully draws а boundary 
line cutting off a portion of an estate settled with & 
zamindur's ancestors, and forbids his cujoyment of 
zamindari rights beyond such line, a cause of action 
is constituted upon which the zamindar can sue for а 
declaration of right under s. 15, Act VIII of 1859, 
GOVERNMENT v. RAJKISHEN SINGH 


(9 W. R., 436 


145. Fraudulent and collusive 
survey proceedings — Cause of action.—Tho 
plaint in this case having disclosed that certain 
thakbust proceedings were carried on by defendanta 
in collusion with their co-sharer, and in fraud of the 
plaintiff,— Held that the plaintiff had made out а 
sullicient cause of action for a declaratory decree under 
в. 15, Act УШИ of 1859. Вкоимо Mores Desa 
CHOWDHRAIN г. Кооморіхке Kant BANERJEE. 
ВоворА Kant BANERJEE г. KOOMODINEE KANT 
BANERJEE è . . 17 W. В, 467 


146, Allegation of error in sur- 
vey map—Cause of artion—Suit to set aside 
surrey proceedings. Plaiutiff having sued aa the 
shebait of certain lands in defendant's talukh, alleg- 

g that they belonged to his lakhiraj debutter, and 
asking to have в thak demarcation amended and his 
right declared, it was held that, as plaintiff had becu 
present at the survey proceedings, which were his 
own act, he had no cause of action. SOODUKHINA 
Сножриваліх v. Issue CHUNDER MOJOOMDAR 

(12 W. R., 25 

147. -— Suit for lands 
wrongly marked on survey map.—A suit will lie for 
a dccluration of title to certain lands which have 
been erroneously marked on the survey map as 
belonging to the defeudant. Suis Jaton Roy г, 
PANCHANAN ВОЗЕ 


[3 B. L. R., Ap., 55: 11 W. R., 466 


148, — — — — — — — Thakiust map 
Omission of allegation of injury or lost,—Whero 
а plaint in а suit for declaration of title merely 
alleged that а certain thakbust map was erroncoua, 
and did uot state that any injury had occurred to the 
plaintiff in consequence of the error, the plaint was 
held to disclose uo cause of action, PRAN BANDEU 
CHATTERJEE c. MADHUSUDAN PATRA 
03B. L. R., Ap, 12 
S. C. ВАМ BUNDHOO CHATTERJER r. MUDHOO 
боорон PATRA . — . . 21 W. R., 194 


149. Alteration in survey map 
— Cause of action.—A suit for в declaration of title 
to certain lands which the defendants had caused to 
be demarcated in the survey maps as a part of their 
talukhs without the knowledge and in fraud of the 
plaintiff was held to disclose a sufficient cause of 
action. PEROMOTHONATH Roy e. Роовно CHUNDER 
BANERJER . . . . u W.R, 548 


150. - Causing altera- 
tion i» mape—Hostile aci—Cawe of action— 
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7. ERRORS IN DEMARCATION AND SUR- 
VEY OF LANDS —concluded, 


Where, on the occasion of the batwarra of в zamin- 
dari, the proprietors of an outside talukh interfered 
and caused the Collector to exclude certain laud of 
au ousut talukh from the maps and records then 
made, without opposition from the shikini talukhdars, 
it was held that their couduct amounted to making 
evidence which might eventually be used adversely 
to the rights of the ousut talukliars, who, therefore, 
had в cause of action against them justifying а suit 
for в declaratory title. Овнохл CHURN SIMLYM г. 
Mouzsu Сномрвы Dass è . . 83 М. В, 88 


151. —————_—_————_ Suit to declare 
зигсеу maps incorrect—Alleration by misrepresent- 
ation of defendant.—lu в suit for a decree declar- 
ing certain survey maps to be incorrect ou the ground 
of their having been altered on ва incorrect repre- 
seutation by the defeudants of their boundaries, 
where it was found that plaintiff had always been in 
possession, and no infringement of her right bad 
taken place,—He/:d that there was no cause of action. 
JARDINB, Зкімхев & Co. г. 5новхо МотЕЕ 

[24 W. R., 315 


8. REGISTRATION OF NAMES BY 
COLLECTOR. 


153. ——— Joint property standing in 

in a register— Cause of, 
—The fact of joint property standing ou the 
Vor's register in the name of the elder brother 
is no slur on the younger, and no ground for a suit 
on the of the latter for declaration of title. 
Gorzs LALL e. BHvowaw Doss .18 W.R,7 


158, —  — Decision of Collector de- 
elaring right in partition proceedings — 
Cause of action.—A Collector's declaration of the 
title of a party to an entire share of au estate aud 
his action in dividing the share for such party are 
au injury to, and a slur upoo, auother party claimi 
в fraction of the share, aud give him a sufficient 
cause of action. SHEO PERSHAD SOOKOOL v. SHUN- 
KUR SAHOY А "d^ . 16 W. R., 190 


154. Estates with 
затв name—Cause of action.—Defendant having 
obtained from the Collector au order for a butwarra 
of his share in  mouzah in the vicinity of plaintiff's 
estate, the latter, after applying in vain to the 
revenue authorities for a declaration that his own 
estate. (Sheo} а) had nothing to do with defendant's 
mouzah, which was found to be recorded on the 
towzi with an alias of Sheopore, brought a civil suit 
for a declaration of his own right to Shcopore. Held 
that, ва tho two estates were separately recorded iu 
the towsi with distinct areas and sudder jummas, 
and ss plaintiffs ownership of Shcopore was not 
puted, and there om по allegation of his lauds 
being incorporated by the partition in the defen- 
dant’a estate, cetate, plaintiff had no cause of action. Каот- 
зазнав Kawas c. ARZUX SAmOD . 19 VE. W, 134 
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—continued. 
8. REGISTBATION ОХ NAMES BY COL- 
LECTUR —confinued. 
— Obtaining hostile 
—Suit for declaration of title and 
to have name registered.—Immediately before the 
British entered Bhootan, the Soobah of Myuagorie 
Kave plaintiff в mourasi pottah of some jotes of land, 
aud shortly after rau away. After the British 
entered, the defendants gave kabuliats aud paid 
him rent. The British authorities also recognized hig 
rights and received rents from bim, — Subsequeutly the 
defeudants disputed plaiutiff's rights, aud applied to 
Own names registered as 
jotedars. ‘Their applications having been successful, 
plaintiff sucd for a declaration of his title under the 
pottah, Meld that, i's title had been 
acknowledged by the defendants and recozuized 
the British authorities, he was entitled to the decla- 
ration sought. Suze Kast Suaua c — Kavroo 
Doss . . . . 10 W. R., 135 


cessful opposition to 
Collector's register— 
Where parties relying on their 
title to certain property apply to have their names 
put into the Collectorate books, and their application 
is successfully opposed by other parties claiming the 
ваше property on the ground of a conveyance made 
to themselves such opposition constitute good 
ion to the parties first mentioned if they 
lave the right alleged. Rawal Мантох v. PENAY 
Menu о. . . . 99 W.R,Ó 


Co-sharer recorded as en- 


= 
| titled to larger share than he was entitled 


to—Act ХІ of 1859, в 11— Suit to declare rights. 
-In a suit for & declaration of plaintiff's title, on 
the allegation that defendant, one of the sharers with 
him in a joint estate, had been recorded under Act 
ХІ of 1859, в 11, separately in respect of a larger 
share than that to which he was eutitled, it was 
pleaded that the suit would not lie, becauso plaintiff 
lud not appeared before the Collector aud objected 
to defendant's being registered, Held that dte 
omission plaintiff had not. forfeited his right 

share of which he was in possession, aud that the 
suit was ove im which it would be proper to make a 
declaratory, deere боісск OS. P 5 as 


Новин . os 

M8 ——— — Injury to d Motus 
wrongful entry of name as proprietor— 
Cause of action—In 1832 B and М grauted в 
zurd-peshgi lease of a mouzah to 7, Subsequently 
М mortgaged his share to D, L, aud S. After this 
(in 1855), the defendant's wife purchased BCs rights 
and interests under a decree of Court. A suit for 
forecl-sure was then brought by the three martgagees 
who obtained a decree in 1856. Prior to the decree, 
опо J S, who had purchased tho interest of S, was 
made а party to the suit, and he sold his intercst to 
the plaintiff's father in 1861. Тһе defendant, LU 
ing failed in of Ms 
share on the strength of his wife's auction purchase, 
obtained an ikraruamab from A's sons, relinquishing T 


(HP) 
DECLARATORY DECRÉÉ, BUTT FOR 
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$. REGISTRATION OF NAMES BY COL- 
LECTOR ~ conciaded. 

in his favour the rights they had inherited from their 
father, Не then applied to the Collector, and, in 
spite of the plaintiffs objection, had bis name 
recorded in the towzi ag proprietor in succession to M. 
To cancel the effect of this proceeding, the plaintiff 
sued for a declaration of title and confirmation of 
possossion. Held that, ва the plaintiff was in posses- 
tion and had been во from the time of the conveyance 
by J S, there was no necessity for his taking cut 
execution of the foreclsure decree, the expiry of 
which, therefore, could not deprive him of his title to 
the declaratory decree now sought, the defendant's 
conduct in the mutation proceeding being sufficient 
cause of action, ABLAK ВАМ г. MonENDRO 
PERSHAD TEWAREE . . . $0 W.R., 305 


158. Suit for declaration of titla 
to land and to have the revenue register 
transferted to plaintiff's пате. Suit to obtain 
a declaration that the lands mentioned in the plaint 
formed the common property of the tarwad of which 
the plaintiff was karnavan, and to have the revenue 
register of those lands transferred to the plaintiff's 
name. The plaint alleged that the lands in questi m 
were the private acquisitions of three of the deceased 
members of the tarwad, of whom the last, in wh se 
name the lands were last assessed, on becoming 
Karnavan of the tarwad, applied to the Collector to 
have the registry of those lands transferred to the 
names of his own nephews, the first and second dc- 
fendanta ; that plaintif tested, and was referred to 
a civil suit to obtain s declaration that the registry 
could not be so transferred. Held on special appcál, 
affirming the decree of the lower Appellate Court, 
that the plaintiff was entitled to the declaration sned 
for, вв it would enable him to go to the Collector fir 
substantial relief in the shape of the transfer of 
registry to bis name, but that the relief sought fir 
could not be granted by the Court, as the revenue 
atithority was not a party to the suit. CHANDU. 
Сиатно Nasan . . Е №. R; 1 Mad, 881 


$. ENFORCING OR REMOVING LIEN OR. 
ATTACHMENT. 


160. Mortgage Hin not ei: 
fürébd — Ciel Procedere Code, 1859, s. 18-—Snit to 
avoid liés.—B mo by deed certain premlics 
to J Р, and st the вате time delivered to him title 
déch éciprifing the sid premises and also othtr 
imhtoveable property of M. B substquently beeathe 
emibatrastcd tnd abvighed all his tmutoveable catatc 

ers, In a sult by the trus- 
thes hint J D, alleging that he had refused to 
рено thie ваё by them of the firmovrable pr. pert ë 
Зава the mortgaged premises (they offering lo 
apply the proceeds of the latter fn satisfaction (f 
3 ith), sd tb Hand over to them the laid title 

, ава praying for a declaration that the immovc- 
able property other than the mortgaged premises was 
vested in them free of any lien of the defendant,— 


бїаёат OF CASS. 
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DECLARATORY DECREE, SUIT FOR 
—continued. 
9. ENFORCING OR REMOVING LIEN OR 
ATTACHMENT —contifiwed. 
Held that, J D not having made any attempt or 
taken any active measures to enforce his Меп, and no 
foundation having been laid by the plaintiffs upon 
which any consequential relicf could be granted by 
the Court, the plaintiffs were nt, under в. 16 of the 
Civil Procedure Code, 1859, entitled to a declaratory 
decree. BEATTIE v. JeThA DUNGARSI 
(5 Bom., O. C., 162 
161. _———— Claim to attached pro- 
perty—Suit for declaration of rights in attached 
erty.—An unsuccessful claimant to property 
about to be sold in execution cf deeree is entitled, in 
a suit brought fcr the purpese, to a declaratory 
decree to the extent of his rights and interest in the 
property, nutwithstanding it may be joint family 
propcrty, and that he asks for more than be is аг. 


titled to. Goraw МлномЕр SHAHA г. Mooxta 
Кевнев Deses . . . . 1М, В, 181 
162, Suit for decla- 


ration of right in attached property—Consequenti 

relief.—Tho plaint in а suit fur a declaration that 
the plaintiff bad a right «f property and possession 
in а certain house under attachment, having for ite 
object the relief cf the house from attachment, docs 
веек consequential relief. MOTICHAND JAICHAND о. 
Юлравн ат Равтлнл. . . Ш Bom, 186 


163. —- Suit for decla- 
ration that propertg is not liable to attachment— 
Consequential relief,—Where a claimant to property 
attached in execution of a decrce intervenes, bat fails 
to get the order of attachment set aside and is com- 
pelled to bring a suit to establish his right, the dis- 
charge of the order of attachment cannot properly be 
asked for in such suit. The intervenor, having estab- 
lished his title by declaratory decree or otherwise, 
should then carry the decree to the Court by which 
the order of attachment was issued, and such Court 
is bound to reccgnize the adjudication and govern 
itself accordingly. Narayanràr Damodar Dabhol- 
kar v. Balkrishm Mahadav Gadre, I, L. В. 4 
Вот. 529, followed. Kotasnener IrraTi NARA- 
ISAN г. KOLABHERRI ILLATh NILAKANDAN МАМ: 
BUDBI . . . . R., 4 Mad, 131 


ооо Consequential 
of Act (T of 1877), 0 4 
of 1870), 
‘The defendant obtained a decree against D, father of 
the plaintiffs, for satisfaction of his debt by the sale 
of а moiety of a village mortgaged to him Бу D. In 
execution of it, B attached the Property, 
the attachment being made under в. 374 of the Civil 
Procedure Code (Act X of 1877), by sn order 
prohihiting D from transferring or charging the pro- 
perty in any way, and all persona from recciving it 
from him by purchase, gift, or otherwise. The plain- 
tiffs thereupon applied for the removal of the attach- 
m was rejected, They then 
cf their right to two-thirds of 
the pr party: The District Judge who tried the suit 
rejected it un the ground that it was barred by в. 43 


{ 217 ) 


DIGEST OF CASES, 


( meo ) 


DECLARATORY DECREE, SUIT FOR | DECLARATORY DECREE, SUIT FOR 


—continued. 
9, ENFORCING OR REMOVING LIEN OR 
ATTACHMENT—continued, 


of the Specific Relief Act (I of 1877), because the 
plaintiffs might have sought further relief than a 
mere declaration of title, and «mitted to dom. He 
was of opinion that the attachment constituted a 
disposscasion, and that the plaintiffs might have 
asked to be replaced in possession, or, at апу rate, 
for the removal of the attachm Held by the 
High Court on appeal that the plaint was not open to 
objection on the ground that it only asked for a de- 
claratory decree withont any consequential relief, 
Held that the mohibitory order to D did not esti- 
tate a dispossession of D and still less of the plaintiffs, 
and that they could not have properly asked for ree 
moval of the attachment hy a cancellation of the proe 
hibitory order to D во long as they admitted that D 
had an interest in the attached property. Held also 
that the plaintiffs could not have properly asked for 
any consequential relief in their suit, but that, when 
they instituted it, they were entitled, and indeed 
bound, to ask for a declaration of their right, if only 
to prevent a purchaser at the sale, under the defen- 
dants’ decree against D. from afterwards alleging that 
he had purchased withont notice of the plaintiffs” 
claim. NARAYANRAV DAMODAR е, BALKRISHNA 
Мана , . . LL R,4 Bom. 620 
165. Specific Relief 
Act (I of 1877), г. 42—Suit for release of goods 
wrongfully seized.—A suit for the release of goods 
wrongfully seized is not a declaratory suit under 
в. 42 of the Specific Relief Act (I of 1877). In sub. 
stance the suit was a suit for goods, though 
matter of form the decree might contain в declaration, 
Вленохлтн Мскохр е, SAROSH КАМА 
L. R., 93 Bom., 266 
166. Assignment of 
interest of judoment-debtor in surplus proceeds of 
sale—Atiachment by creditor of judgment-dehtor 
—Suit for declaration of assignees title—Civil 
Procedure Code, s. 266 (k)—Contingent interest. — 
In execution of a decree in a District Munsif’s Conrt, 
certain property having heen sold, a balance, after 
satisfying the decree, remained in favour of the judg- 
ment-dehtor X. After the date of sale, but before 
the whole of the purchase-money had heen paid into 
Court, X applied to the Court by petition, praying 
that the amount due to him might he paid to 4, to 
whom, he alleged, he had assigned it. Before any 
order was made on this petition, B, C, D, and E, in 
execution of separate decrees against X, attached the 
sum in Court. The District Munsif ordered that 
В, C, D, and Е should be paid before A. A brought 
a suit against B, С, D, and Е in another District 
Munsif's Court for a declaration that he was entitled to 
the money and to set aside the said order, The Munsif 
set aside the order and declared the plaintiff to bo 
entitled to the amount, В, С, D, and Е appealed 
against this decree, and the District Court passed a 
decree dismissing 4’s suit. Held on second appeal 
by 4 that ho was entitled to a decree, declaring his 
title to the amount chimed, СнАтно ғ. KUNHAMED 


L L. R., 11 Mad., 280 


—continued. 


9. ENFORCING OR REMOVING LIEN OR 
ATTACHMENT —concluded. 


167. Specific Relief 
Act (T of 1877), s. 42—Cieil Procedure Code (1882), 
а, 283—Suit ‘to declare attachment subsisted, and 
that there had been no termination of attachment 
by ahandonment.—The plaintiff had an attachment 
inst certain property. Owing to his not filing a 
necessary affidavit, the excention-petition was struck 
eff. Subsequently he applied for the sale of the pro- 
perty, and the Court directed a fresh attachment 
to deme, The defendant then came forward and 
cl that he had purchased the property prior to 
the second attachment, and he obtained an order in 
his favour, Held, in в suit brought under в. 283 
of the Civil Procedure Code to enforce the first 
attachment and to Шаке it declared that it was 
isting at the time of the defendant’s purchase, 
that the suit for a declaratory decree was maintain- 
able, and that the facta did not amount to an aban- 
denment of the first attachment by the plaintiff. 
SRINIVASA SASTRIAL e. ЗАМ! RAT 


[L L. R., 17 Mad., 180 


10. RENT AND ENHANCEMENT OF RENT. 
168, Decree as to rate of rent— 


Consequential vel ief — Decree before rent (a due.— 
A decree that the defendant is liable to pay rent at a 
certain rate before any rent is due, being а mere 
declaratory decree without any consequential relief, 
onght not to he made, Рег PzAcocx, CJ. Boy- 
рохати г, RaAM;0Y Dey è . , 9 W. R, 202 


169. Right to enhance on fu- 
ture service of notice— E»hancement of rent— 
Reg. V of 1819— Notice.—A decree declaratory of 
the plaintiff's general right to enhance on future 
service of notice may be passed in a mit under Regu- 
lation V of 1812, where the plaint was for enhancement. 
at a certain specified rate, and in which service of 
notice was held to be not proved. Isucg CHUNDER 
Мохро r. Знам Снохрев Doss 

СЖ. R., 1864, 319 

170, — ———- Buit for enhancement 
without notice—Declaration of right.—Plain- 
tiff sucd for arrears of rent at enhanced rates without 
notice. Held that the plaintiff was not entitled to 
recover rent at the enhanced rate, but the question as 
to the liability of tenure having been fully tried, 
he was entitled to a decree declaratory of his right to 
enhancement. The Court had no power in this suit 
to try the validity of the lakhiraj tenure set up by 
defendant as to some of the land; plaintiff should 
have proved that it was his mal land, and that the 
defendant had paid rent for it. He had failed to do 
во, and the Court refused, therefore, to declare his 
right to enhance the rent of such land. GUMANT 
Kazt г. HARTHAR MOOKERJER. 

(B. L. R., Sup. Vol, 15: Marsh., 598 
W. В. Е. B, 115 
——— — Declaration of 
‘The plaintiff filed а suit for rent at an 
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10, RENT AND ENHANCEMENT OF RENT 
—continued, 


enhanced rate under Act X of 1859. The Conrt of first. 
instance dismissed the case on the ground that the 


defendants had shown that the tenure was not liable | 


to епі On appeal to the Judge, the 
lainti missed on the ground that he 
D sd proved’ service of nities, bot a declaratory 
decree was given that the tenure was liable to en- 
hancement. Held that the Judge should simply 
have dismissed the suit; Act X of 1859 gives him 
по power to make such a declaratory decree. NARA- 
KANT Моглмрав о. RaJa BARADAKANT ROY 


[8 B. L. R., Ap, 31 | 


ANUNDMOYEE CHOWDHRAIN г. CHUNDER MONRE 
Dossia . . . . ЗМ. В,, Act X, 130 
KRISTOMONEE DEBIA г. PAKEER CHAND KHAN 
[9$ W. В., Act X, 140 

RapnAwONEE DossIA г. SHIBESSCRRRE РЕВА 
[8 W. R., Act X, 25 
Хпмокев Siyon Deo e. HEERA LALL CnowDRRY 
[23 W. R., 449 
172. ` Suit for declaration of 
title to land with & view to enhance the 
rent—Discretion of Court.—A declaratory decree 
may be made only whero the declaration of right may 
be the foundation of relief to be got somewhere, Thus 
a suit to establish a title to land, with a view to tak- 
ing proceedings in the Collector's Court under Act X 
of 1859 to enhance the rent, is one in which a declara- 
tory decree may be made. The Judicial Committec 
wil mot on light. grounds interfere with the exercise 
by а High Court of its discretion in granting a de- 
claratory decree, the suit being one in which а decla- 
ratory decree may be made. SADUT Att KHAN г. 
AnpOOL GUNNEY and ABDOOL GUNNEY v, ZAWMOO- 

RUDOONISSA Килхем 

Ш B. L. R., 203: 19 W. R., 171 
L. R., L. A., Вир. VoL, 165 

ВЕРХ ВЕНАВЕЕ Ror r. Іѕ80в Снохрев ЗЕМ 
4 W. R., 13 
173. Failure to prove notice 
of enhancement— Discretion of Court.—If, ina 
suit for enhancement, the plaintiff fails to prove that 
he has served the defendant with a proper notice, the 
Court is not bound to make a declaratory decree, but 
whether it shall do so or not lics entirely in its discre- 
tion. GUNNES CHUNDER HAZRA r. RAwPRIA DEDRA 
[L L. R, 5 Cale., 53 
174. Declaratory decree—“Fur- 
ther relief" —Arrears of rent—Specifie Relief Act 
(Iof 1877), s. 42.—In a suit for а declaratory 
decree in respect of plaintiff's right to certain land 
where it appeared that rent was due to the plaintiff in 
respect of such land, if his case were a true one, 
and where such rent was not claimed,-- Held that 
the “further relief” referred to in the proviso to 
в. 42 of the Specific Relief Act is further relicf in 
relation to “the legal character or right as to any 
property which any person is entitled to, and whose 
title to such character or right any person denies or 
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10, RENT AND ENHANCEMENT OF RENT 
—concluded. 


is interested in denying," and docs not include а 
claim for arrears of rent. FAKIR CHAND AUDHIKARI 
г. ANUNDA CHUNDER BHUTTACHARJI 

[L L. R., 14 Calc, 586 


11. ORDERS OF CRIMINAL COURT. 


175. Order convicting of mis- 
chief—Ciril Procedure Code, 1859, а. 15—Suit 
after criminal proceedings under ss, 430, 432, Penal 
Code.— Certain criminal proceedings having been suc- 
cessfully taken against the plaintiffs tenants for 
mischief done in respect to & nullah, coming under 
either в. 430 or 432 (injury or obstruction to flow 
of water) of the Penal Code, the plaintiff brought 
в suit in the Civil Court for а declaration that the 
nullah was his own exclusive property, and therefore 
not such в stream as could come under either of those 
sections. Held that it was within the discretion of 
the Court under в. 16 of the Civil Procedure Code to 
allow such а suit to be brought. KARTICE PARA- 
MANICK v. Кізнех Мопон MITTER 

[23 W. R., 329 

176. Order as to nuisance— 
Suit to set aside order of Magistrate under Act 
ХХР of 1861, ss. 308 to 815—Jurisdiction of Civil 
Court,—The plaintiff built a bridge over a certain 
khal (canal), which was removed by order of the 
Magistrate under Ch. XX of the Criminal Proce- 
dure Code; the defendant, it was alleged, set the 
Magistrate in motion, The plaintiff now sued the 
defendant for a declaration of his right to erect the 
bridge in question, and to have the order of the 
Magistrate sct aside. Meld that no such suit would 
lie. The Judge in the Court below held that the suit 
would lie to try the plaintiff's right to erect a bridge 
over the khal. Held on appeal the suit onght to 
have been dismissed. MADHAB CHANDRA GUHO v, 
KAMALA KANT CHUCKERBUTTY 

[8 B. L. R., 643: 15 W. R., 293 

177. Order on dispute as to 
possession—Snit /o set aside Magistrate's order 
under s. 321, Criminal Procedure Code, 1861— 
Order not put in force.—Plaintiff's right to a de- 
claratory decree as to tho erroneousness of the Magis- 
trate’s order, passed under s. 821, Code of Criminal 
Procedure, permitting defendant to erect в drain-pipe 
to take water from plaintiff's reservoir, was held to 
be not affected by the fact that the Magistrate’s order 
had not been pnt in force, MEGHRAJ SINGH e. 
RASHDHARRE SINGH $ 17 W. R., 281 

378. — Trespass to 
land—Order under Ch. XL, Criminal Procedure 
Code—Right to suit for declaratory decree.—A per- 
son whose right to land has been disputed, and who 
has obtained an order under Ch. XL of the Code 
of Criminal Procedure, 1872, from в Magistrate de- 
claring him entitled to retain possession, is entitled to 
sue for a declaration of his right to the land. NaRa- 
SIMMA CHARYA v. ROGHUPATTY CHARYA 


[L L. R., 6 Mad, 176 
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11, ORDERS OF CRIMINAL COURT 
—coneluded. 

179. Order as to rival Ва — 
Couse of action— Consequential relief. When. a 
plaintiff alleged that he had held a hat on his own 
land fer many years on Tuesdays and Fridays; that 
the defendant had set пр в rival bát on these days 
and prevented persens from attending the plaintiff's 
hat ; that this led to disturbance which ended in an 
order being made by the Magistrate prohibiting the 
plaintiff from holding his hát on the said days, and 
that the plaintiff suffered loss and damage in consc- 
quence,— Held that, assuming these facts to be truc, 
the plaintiff was entitled to a decree, declaring, ns 
against the defendant, that the plaintiff had right 
to hold his hát on Tuesdays and Fridays Gort 
Монти MUILICK r, TARAMONY CHOWDHNANI 

[L L. R., 5 Cale, 7: 4 С. L. R., 809. 


180. — Declaration of title to land 
— Specific Relief Act (I of 1877), а. 42—Crimin l 
Procedure Code (Act X of 1882), в. 188, ordir 
‘under, for remoral of an obstruction standing ир т 
certain land— Ownership of such land—Public 
roads—Bombay Land Rerenue Act (Bombay Act 
У of 1879), г. 87.—A Magistrate made an order 
against the plaintiff under в, 133 of the Criminal Pro- 
cedure Code (Act X of 1882) for the removal of а 
certain otta standing in front of the plaintiff's sho 
as an obstruction to the public way. The plainti 
thercupon brought this suit sgainst the Secretary of 
State for India in Council for declaration that the 
land on which the otta stood was his property, and 
not that of the Government. Held that, the public 
roads being vested by s. 87 of the Land Revenue 
Code (Bombay Act V of 1879) in the Government (f 
Bembay, they were “interested to deny” the plain- 
tiff’s title to the land, and therefore, under s. 42 f 
the Specific Relief Act (I of 1877), the plaintiff (sub- 
ject to the discretion of the Court) was entitled to а 
declaration as against the Government of his right to 
the land, and the plaintiff was not called upon to 
wait until the Government had taken possession of the 
land. It was contended that the jurisdiction of the 
Court to make the declaration prayed for was taken 
away by the last clausc cf s. 188, which provides that, 
“no order made by a Magistrate under this secti n 
shall be called im question in any Civil Court." 
Held tHat the Magistrate’s order under this secti ri 
is not 4 conclusive determinition ot the question Ф 
title. SECRETARY OP STATE POR INDIA b. JETHA- 
BHAI KALIDAS . I L В. 17 Bom., 293 


12. MISCELLANEOUS SUITS. 


isı — Snit to have status as 
tenu: e-holder declared— Ciril Procedure Code, 
1859, s. 15— Consequential relief.—A suit in which 
the plaintif prayed for a decree declaring that tho 
defendant was nct, as had been fraudulently recorded 
in the revenne registers, в 1 lessee, but only 
tenant-st-will of certain s lage, of which the plai 

was proprietor, hel e nable, 

ре pira o, ON. Wu B31 
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DECLARATORY DECREE, SUIT FOR 

—continued. 

12. MISCELLANEOUS SUITS—continued. 

182. Suit for declaration of right 
ва vadil—Consequential relief— Act XI of 1843.— 
A suit to be declared vadil, or elder, among the 
holders of & patilkiwatan will n«t lie, ав upon such 
declaration no consequential relief can be given.— 
See Act XI of 1843. YESAJI APAJI PATIL г, YESAIT 
8 Bom., A. C., 35 

183. — —— Denial of plaintiff's right 
as &udhikari— Санге of action.—In в suit. per de- 
claration or confirmation of the plaintiffs title to the 
office of the audhikari of the Difloo Sastur, alleged 
to be situate at Nowgong, where the defendant in his 
written statement claimed to be the audhikari, and 
alleged that the headship was situated elsewhere, the 
defendant was held to be asserting a title adverse to 
the plaintiff. ти justify a declaratory decree. 
Коохро Na‘ 


Енли ^ r i 


184. — 


- Buit fordeclaration on low 
stamp duty to obtain relief for which а 
higher stamp is chargeable— Specific Relief 


Act (I of 1877), г. .— The defendant wes in 
possession of the estate of a deceasel gosavi as his 
shishys (spiritual son). The plaintiff sued upon a 
stamp of R10 for в declaration that he was the true 
shishya of tho said gosavi by a previous adoption, 
his real object being to establish a title to the «atate 
in the hands of the defendant. Held that, under 
the circumstances, the Court would not exercise, in 
the plaintiff's favour, the discretionary power to grant 
a declaratory decree vested in it by в. 42 of the 
Specific Relief Act (1 of 1877), inasmuch as to do so 
would enable the plaintiff to obtain в relief on a stamp 
of B10 which the Legislature intended should be 
chargeable with a higher fee, and thus would have 


the cffect of giving countenance to an evasion of the 
stamp law. GaNPATOIR BHOLAGIR г, GANPAT- 
em e s .. LLR, 3 Bom., 830 

185. Suit to declare illegal 


proceedings removing person from office— 
Want of actual ouster—Specific Relief Act, г. 49. 
—Suit by six plaintiffs praying for a declaration that 
certain proceedings of a District Temple Committee 
removing them from office as trustees of a temple 
were illegal. Defendante pleaded that the suit 
would not lie, because further relief might have been 
sought, Held that, unless there had been an actual 
ouster from office, a declaratory suit would lie, 
RAXANUJA ©. DEVANAYAKA 

[L L.R, 8 Mad., 361 


188. Right to appoint ghatwal 
—Infringement of right of Gocernment.—In в suit 
by vernment in which the plaint claimed the 
right “to reinstate & ghatwal in posscssion of a certain 
estate as being в ghatwali tenure liable to be appro- 

ted to the use of the ghatwal for the time being, 
setting aside a patni talukh collusively created by 
the defendants," it was found that no right of the 
Governthent had been infringed by the creation of 
mich pétni баак, witch the defendant had a right 
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to make, and the Government was held not to be 
entitled to a bare declaration of right. ANAND 
KUMARI v. GOVERNMENT 

[9 B. L. R., 16 note: 11 W.R., 180 


187, — — — Suit for declaration of right 
to damages.— Quere— Whether claim for declara- 
tion of right to damages is one that is maintainable. 
KESHAREE LALL е. бовіхрвам . 4 М. W.,70 


188. Buit for declaration of 
right to flow of water—Omission to specify 
damages.—A suit for в declaration of prescriptive 
right to the use and enjoyment of the water of a 
watercourse can be maintained without the specifica 
tion of any particular amount of damage sustained by 
the plaintiff. The general rule of law in a case of 
this description is that, although proprietors of an 
estate through which & watercourse passes have the 
right to make use of the water for irrigating pur- 
poses, they must do so only to such extent as will not 
interfere with similar rights possessed by parties 
holding land lower down on the same watercourse. 
BARDAWAN r. Новвомв Since . ll W. R., 954 


7 — — Buit for declaration of right 
to maintenanoe—Rairing issues mot raised by 
pleadinge.—Ins ult by a Hindu widow for a десі. 
ration of her right to maintenance out of her husband's 
estate, which bad been ed to the defendant by 
the heir, the plaint prayed “that the rights of the 
plaintiff over the estate of her husband by way of 
maintenance, and for the expenses attendant on tho 
marriage of her daughters, might be ascertained and 
declared; that it might be declared that the defen- 
dant took the 'e subject to the plaintiff's right 
to maintenance and right to such expenses ae afore- 
said ; that for such purpose all proper accounts might 
be taken; for an injunction; and such further or 
other relief as might be necessary. No specific sum 
was asked for maintenance, nor was it stated on what 
portion of the estate the maintenance was sought to 
be charged, nor that the defendant took with notice 
of the plaintiffs assertion of her rights. The lower 
Court held that the suit ought to be dismissed as pray- 
ing only for a declaration of right. No alteration in 
the form of the suit or in the issues in this respect was 
proposed for the plaintiff. Held on appeal that the 
Judge ought not to have dismissed the suit, but to 
have framed issues for the purpose of determining 
what should be allowed for the maintenance of the 
plaintiff and the expenses of the marriages, if the 
Plaintiff should be found entitled to them. Nis- 


‘TARINI DASI v. [ANLAL DUTT 
[9 B. L. B., 11 : 17 W. B, 493 
190. Suit for declaration that 
decree is fraudulent and collusive— Specific 
Relief Act, 1877, s. 49—Swit to set aside a decree 
on the ground of fraud.—Subsequently to a decree 
for partition of an ancestral estate, the creditors 
of one of the partics thereto, who, from the time of the 
suit, had borrowed money from them on the security 
of his rights and intereste in the estate, brought a 
suit against their debtor, and obtained в decree for 
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13. MISCELLANEOUS SUITS—contianed. 


the moneys due to them, They then sued all the 

ties to the partition for a declaration that the 

е then passed was, so far as it affected their (the 

plaintiffs?) interests, fraudulent and collusive, and of 

no effect. Held that the suit was not maintain- 
able, RAM BARUP г, Вокмти KUAR 

(LL R., 7 All, 884 


191.— Suit for declaration of 
right to an account—Specific Relief Act, 
г. 42,—Where it is open to the plaintiff to ask for an 


account, against the defendant, of moneys received 
by him under a certificate of heirship, and for pay- 
ment of moneys not properly accounted for, he is 
precluded by в. 48 of the Specific Relicf Act, I of 
1877, from asking for а mere declaratory decree. 
BAI AxOPE г, MULOHAND GIRDHAR 


192. — — —- Suit 
raid cultivation of indi; 

осспрапоу-! t [vation igo 
—Woajib-ul-are—Act I of 1877 (Specific Relief 
Act), г. 49.—ТЪе samindars of а village sued an 
oceupancy-tenant for a declaration of their right to 
maintain a custom which was thus recorded in the 
wajib-ul-ürz—" when necessary, one or two bighas 
out of the tenante’ lands are takon with their сопе 
sent (ba khushi). for sowing indigo.” Upon the 
basis of this entry, they claimed to be entitled to 
take в portion of the occupancy-holding at а certain 
period of the year for the cultivating 
indigo. Held by the Full Bench that the word 
“khushi” used i^ the wajib-ul-urz indicated that 
the land was oply to be taken with the occupancy- 
tenant’s consent, and the document created no right 
of the nature alleged, namely, to take the land 
despite the tenant. Per TYRRELL, J.—That the 
suit was not maintainable under the special provi- 
sions of the Specific Relief Act (I of 1! Suro- 
BARN c. ВнАТВО Prasan . L L. R, 7 All, 880 


193. — — Suit for declaration that 
property is wugf— 4с? XX of 1868, ss. 14, 15, 
18—Civil Procedure Code, г. 689—Act I of 1877 
(Specific Relief Act), s.42.—A Mabomedan brought 
a suit against a person in ion of certain pro- 

Ly for a declaration that the y was wugf. 

е did not allege himself to be interested in the pro- 
perty, further or otherwise than as being a Maho- 
medan. He stated as his cause of action that the 
defendant had, in a former suit between the same 
Parties, filed а written statement, in which he 
denied that the property now in question was wu 
Held that the suit was not maintainable under 
the provisions of s. 42 of Act I of 1877 (Specific 
Relief Act) Held, further, that the relief con- 
templated by s. 42 of the Specific Relief Act being 
always a matter of the Court’s discretion, and inas- 
much as the evidence adduced by tho plaintiff him- 
self showed that the defendant was using the pre- 
perty for charitable purposes, it would not be proper 
to make the! declaration prayed for by the plaintiff, 
even if Ње" suit was''maintainable. Wase ALI 
SHAR v. DIANAT-ULIA BEG 
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194. 

decree is fraudulent—Specific А; 
1877), s. 42—Injunction.—Suit for в declaration 
that a decree of a subordinate Court was passed 
fraudulently, the Judge having been bribed by, the 
decree-holder, the present defendant. Held that the 
suit did not lie. The remedy would appear to be 
by way of injunction to restrain the decree-holder 
from exceuting the decree, KUNBAMED о, KUTTI 


[L L. R., 14 Mad, 167 


195. — — — Suit for declaration that 
the defendant is & mere benamidar for 
pleintiff— Specific Ri Act (I of 1877), s. 42. 
—In a suit by A to obtain a declaration that в decree 
originally obtained by B against C and another, which 

been purchased in the name of D, had really 
been purchased by the plaintiff for his own bencfit,— 
Held that, inasmuch as it was not necessary to ask 
for an injunction, the suit was not barred by the 
viso to в. 42 of the Specific Relief Act. ботв 

оном GOULI v. DINONATH KABMOKAR 
L. R., 25 Calc., 49 


2C. W. N.76 
DECREE. 

Col. 
1. Form or DEOREE . . . . 2191 
(а) Өвкиваі Cases . . . 2191 
(b) Accousr . . . . 2195 
(с) Acer. . «se 2106 
(d) ARBITRATION . . . . 2196 
(е) Вил, o» Exonance . . . 2196 
(7) CowszwT ОЕСВЕЕ . . . 2196 
(g) CONTRIBUTION . . . 2196 
(В) сов. . . . . 2108 
(i) DaxaGxzs . . . . 2199 
(J) DECLARATORY SUIT, " . 2199 
(k) DEED, SUTT TO ВЕТ ASIDE . 2200 
(1) Emona . . . 2200 
(m) ENDOWMENT . ê . 9201 
(ж) Ехнахсвмект ор Вакт . . 2202 
(с) Goos . . . . . 2208 
(р) Нав. wee 2208 
(Ф) Hmov Wmow . . . 2208 
(bo . 0. s. s. 24 
(ғ) Dc?ROYBMENTS è . . . 2204 
(0) Маномврах Wmow . 2204 
(u) МАТИТЕНАНОВ * З 2204 
(с) Mzewz Pmorms . . 2207 
(w) Мовтолев . . 2208 
(=) Монт . . . m 

(v) РАРЕВВ акр Accorwrs, Surrs 
тов. . t . . 2218 


DIGEST OP CASES. 


— Suit for declaration that | 


( 2188 ) 

DECREE—continved. Col. 
(в) Равтгпок . . . . 2818 
. 2220 
. . 9220 
(се) PRE-EMPTION . . . 2289 
(dd) ТВЕВРАВВЕВ . H 2281 
2. CONSTRUCTION OP DzCRER . 2231 
(a) Әвхввдт Св. . . 2281 
(b) Account, Рвсввв ров . . 2284 

(с) Вспиртмов, Еввстох ов RE- 
MOVAL OP . . . 2296 
(d) Costs Z cw 258b 
(е) DERD, EXECUTION OF . . 2238 
(7) Eseorment . . . 8289 
(9) Ex»owusxr . . . . 2889 
(^) РОВРЕГТСВЕ . . . 2240 
них OS Oe 2240 
(5) Hou Wow 2240 
(k) INSTALMENTS P 9241 
(1) IvrzREST . . . . 2241 
(m) MAINTENANCE . . . 2242 
(я) Мавка РЕОРМ8 . $ . 2242 
(0) Мот. . . . . 245 
(р) Мовтолов . +. 2246 
9) PAYMENT INTO COURT . 2248 
(r) Роввеввон , . . 2249 
(2) Рвв-вмртіон e 0. 8200 

8. ALTERATION OR AMENDMENT ОР DE- 
OREB . ; . H . . 2252 
4. ErrECT ор DECREE. . . + 2878 
5. ВЕУТУАЕ ор DrOREE . . 2274 


See CASES UNDER APPEAL—DROREES. 


See CASES UNDER ATTACHME! 
JECTS OF ATTACHMENT—DECREES. 


See CASES UNDER CIVIL Рвосвровв Cops, 
1882, в, 2. 


SUB- 


See CASES UNDER INTEREST—OMISSION TO 
STIPULATE FOR, OR STIPULATED TIME 
ВАВ EXPIRED—DECREES, 


See Cask8 UNDER RIGHT oy Sutr—Dz- 
CREBS. 


Adjustment or satisfaction of— 
See Cases UNDER CIVIL PROCEDURE 


CODE, s. 244—QUESTIONS IN KXEOUTION 
or РЕСВЕЕ. 


See Cases UNDER CIVIL PROCEDURE CODE, 
1582, вв. 257, 258. 
— Assignment of— 


See Cases UNDER CIVIL PROCEDURE CODE, 
1588, в, 282, 


( meo ) 


DECREE—continued. 

Seo CASES UNDER CIVIL PROCEDURS CODE, 

8. 244—PARTIBS то SUITS. 
See Casms UNDER Sst-orr—Cnoss-Dx- 

^ cmxss. 
barred by limitation. 
Seo Еттриков —Ступ Caszs—Dzonzns. 

(LLR, 8 Calc., 888 
14 B. L. R., P. C., 870, ЗТ note 
ur в UNDER SALE DN EXECUTION OP 


RRE—INVALID SALZS—DBORERS 
BARRED BY LIMITATION. 


Consent— " 

See Стуть PmocEDvRR Cops, s. 244— 

Questions Ін EXECUTION o» исине. 
[L L. R., 98 Calo., 639 

See ESTOPPEL—ESTOPPEL BY JUDGMENT. 
[1 C. I. R., 528 
I. L. È., 94 Bom., 77 
See EXECUTOR . L L. R., 91 Bom., 400 

See Мьномитам LAw—DEBTS, 

LL R., 4 Calc., 149 
See MINOR—RBEPRESENTATION ОР MINOR 
mw Surs . LL. R., 23 Calo., 934 


See Praotion—Civm, Савив—Сохввит 

DECREE. . 5C. L. R., 464 

[1 Ind. Jur., N. &, 805 

L L. R., 95 Calc., 649 
See BES JUDICATA— ADJUDICATIONS. 

[L L. R., 24 Calc., 316 

L L. R., 34 Bom., 77 

[3 C. W. N., 174 


See Bus JUDICATA—MATTERS IK Jasus. 
[L L. R., 21 Mad., 91 
See TRANSYER OP PROPERTY AOT, в. 67. 
(LL R., 23 Calc., 859 
— Сору of, deduction of time neces- 
sary for obtaining— 
See CASES UNDER LIMITATION. Aor, 1877, 
8. 12 (1871, в. 13). 
Execution of— 
See CASES UNDER EXECUTION ор DzORER. 
— Ex-parte— Р 
See Casna иаа Сту, Рвоскотив Сора, 
1882, в. 


See Cass UNDER EYIDENOR— CIVIL CASES 
DCRERS. 


for performanoe of & particular 


See Casxs UNDER CIVIL PROCEDURE CODE, 
1883, ss. 259, 260 (1859, s. 200). 
Form of— 


See Casas UNDER RESTITUTION ор CON- 
телу Rients. 


то, п 


act. 


DIGEST OF CASES. 


( 2100) 


DECREB—costinued, 
Joint liability under— 


Seo Cass UNDER CONTRIBUTION, 50176 
тов —РАтмикт оз Jour DEBT вт ONB 


DEBTOR. 
See Liurration Aor, 1877, авт, 99 (1871, 
227.100) . ІІ. R., 4 Calo, 529 


of Court of Native State. 
See EXECUTION OP DROREE—DEORERS OP 


Couets or NATIVE STATES, 

[L L. R., 15 Bom., 216 
of Small Cause Court, Buit on— 
See pi Casss— DEOREES. 


L. R., 720, 730 note 
7 B. L. R., Ap, 61 


See Cass UNDER RioHT ov Surr—Dz- 
CREES. 


payable by instalments. 


See CASES UNDER CIVIL PROCEDURE Сорк 
1882, 88, 257, 258. 


See CASES UNDER LIMITATION ACT, 1877, 
ART. 179 (1871, авт, 167)— ORDER FoR 
PAYMENT AT SPROIIED DATES. 


Reversal of— 

See CASES UNDER SALB IN EXECUTION ОР 
Dzorzz—Invarm SaLzs—D0nz25 
AFTERWARDS REVERSED, 

Ses SMALL CAUSE Court, PRESIDENCY 
TOWNS—PRACTICB AND PROCEDURE— 
ALTERING, SETTING ASIDE, OR REVERS- 
inc, Dzozzs . L L. R., 19 Mad, 96 

— — — Reversal of whole, on appeal b; 
one defendant. doct 
See Casxs UNDER CIVIL PROCEDURE Сорв, 
1883, s. 544 (1859, s. 837). 
Revival of— 
See DECRER—REVIVAL ор DECRER, 
[9 B. L. R., Ap, 94:19 W, R., 28 


See LiwrrATION Аст, 1877, Авт. 179 


Gen, ART. 167)—PERIOD FROM WHICH 
атон RUNS—CONTINVOUS PRO- 
сваріхов " . 9A W. R, 143 


See Влент оз SUTT—DECRERS, Surrs ом. 
П.І. E., 7 Calo., 74 
————— Buperseded— 

Seo CASES UNDER MONEY PAID UNDER 
Prooxss o» Расввв. 
‘Transfer of, for execution. 

See CASES оков Bunga Аст III o» 
1870. 

See CASES UNDER EXECUTION ор Dxonzs 
— TRANSFER ор DECRER FOR Ехист. 
TION, ETO, 


(an ) 


DECREE—continued. 
1. FORM OF DECREE, 
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i; Necessity for a decree—Act 
XIX of 1873 (N-W. P. Land Revenue Act), 
i. 113, 114, 115—Omission to frame decree in case 
in which a question of title is decided—Secoi 
appeal.—It is casential that in a suit under the Civil 
Procedure Code a decree should be drawn up. Held, 
therefore, that in a proceeding under в. 118 of the 
North-West Provinces Land Revenue Act, where the 
rights of the parties are decided, в decree should be 
drawn up giving effect to tho decision. An Assistant 
Collector passed a decision under s. 113 declaring the 
rights of the parties, but did not draw up a decroe 
giving effect to such decision. There was an appeal to 
the District Court from such decision, which made a 
decree affirming it. Held by STUART, C.J., on 
second appeal, that the defect arising from the want 
of в decree on the record of the Court of first in- 
stance wasa bar to the hearing of the second appeal, 
and the proceedings of the District Court should be 
set aside, and the case should be sent back to the 
Assistant Collector in order that he might frame a 
decree, Held by STRAIGHT, J., that the decree of 
the District Court was appealable, such defect not- 
withstanding, and the appeal should be decreed, and 
the decree of the District Court reversed, and the 
case be sent back to the Assistant Collector for the 
purpose aforesaid, Observations by STUART, C.J., on 
the absence in the Code of Civil Procedure of any 
mandatory provisions in reference to the framing of 
decrees, Rama SINGH о. ILAHI BAKESH 
L. R., 6 AIL, 520 

2 — — — №. W. P. Land 
Revenue Act (XIX of 1873), гг. 118 and 114 — Par- 
tition, Application for—Order on objection as to 
title raised in course of partition-proceedings.—A 
Collector or Assistant Collector trying & questi 
title raised in the course of the hearing of an applica- 
tfon for partition under the N.-W. P. Land Re- 
venue Act (XIX of 1873) is not bound to cause a 
formal decree to be drawn up embodying the result of 
his order or decision on such point. Niaz BzoAw 
v. ABDUL Karm Kmax. . І. L, R., 14 All, 500 


8. — —-— Drawing up decrees—Duty 
of Judge.—The duty of Judges in secing that 
decrees are properly drawn up pointed out. RUSTOM 
ALLY v. АМЕБЕ ALLY SAUDAGUR . 10 W. R., 487 

4. Insufficient pay- 
ment of Court-fees, Procedure to be adopted 
Appellate Court, Power of.—In в suit for specific 
performance of a contract for the sale of land and for 
possession, tho plaintiff did not pay the full Court- 
fees, but the Munsif heard the suit and dismissed it. 
An Ee Taden, plaintif? was entertained by the Sub- 


ordinate Judge, who в decree for specific per- 
formance, and decreed that, if the deficient Court-fees 
were paid, possession should be given to the plaintiff, 
but that, on failure to pay the Court-fecs, the claim 
for possession should be dismissed. Held that, the 
plaintiff not having in the first instance paid the full 
Court-fees, he should have been called upon by the 
Munsif to do so. Ав this was not done, the Court of 
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1. FORM OF DECREE—continued. 


first appeal was not in error in entertaining the appeal 
which was preferred by the plaintiff; but he should 
have passed no decree until the fees dne had been paid, 
and if they were not paid, the decree should have 
been for the dismissal of the whole suit, KRISHNA- 
ВАМІ г, SUNDARAPPAYYAR 
[L L. R., 18 Mad, 415 
5, —-____________ Contents of decree. 
— Decrecs of Court should be drawn up by the Judge 
in such a way as to make them eclf-coutamed and 
capable of execution without referring to any other 
document. JovrAnA Dassze e, MAHOMED MOBA- 
воск. LL R., 8 Calc., 975: 11 С. L. R., 390 
DWwARKANATH HALDAR v, Камата KANTH 
Hanna —. . 8BRLR, Ap, 129 
naw. 98 


— Duty of judge 
ment-debtor and decree-holder.—It is the duty of the 
judgmeut-debtor, as well as the decrec-bolder, to see 
that the deeree is properly drawn up; and if he docs 
not do во, the Court will exccute it according to ita 
terms. KRISHTOKISHORE Derr е. RooPLALL Dass 
[L L. R., 8 Calc., 687: 10 C. L. R., 609 
T. Distinctness and 
consistency with judgment requisite.—The decree 
should not be vague, but explicit in its terms as well 
as in accordance with the judgment. Сиокрвв 
MONEE Dosszs e. DNTRONEEDHUR Lanory 
(7 W.R,2 
NuxDo KisHORE SINGH е. LALLA BURJUX LALL 
[15 W. R., 154 
Мотноо Siwon г. Raw Всквн Srixon 
& [18 W. R., 84 
MM — Omission to speci, 
boundaries in decree for land — Vague РА 
Civil Procedure Code, 1859, г. 190.—А decree which 
was passed for в specified quantity of land con- 
tiguous to the pl iff's estate, but which gave no 
boundaries of such land, was held, with reference to 
в. 190, Act VIII of 1859, to be indefinite and іпсар- 
able of execution, — DWARKANATH Roy г. JANNOBER 
CHOWDHRAIN . . à 19 W. R., 81 
DARBAREE SAYAL v. FATU DEALER. 
[23 W. R., 285 
The remedy is to apply to have the decree rectified. 
DARBARER SAYAL е. Faru DEALER 


[23 W. R., 285 

SmISTEEDHUR BHUTTACHARJER v. KaLER Doss 
Desy . . . . 7. 9A W. В, 470 
Omission to apecify 

boundaries in decree for land—Specifie Tae 


ment of relief granted by decree.— А claimed certain 
lands, claiming one portion of such lands under one 
title and the remainder under another and separate 
title. In the schedule to bis plaint he gave the 
boundaries of the entire lands claimed by him, but did 
not give any boundary between the lands claimed by 
him under one title and the lands claimed by him 
under the other title. The lower Court decreed the 
whole of the plaintiff's claim, The lower Appellate 
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Court confirmed so much of the decree of the Court 
of first instance as declared the plaintiffs right to 
the first portion of the land, and dismissed his suit 
as to the remainder, and, there being no evidence to 
show what lands in ‘cular out of the whole claim 
were comprised in the first portion for which it gave 
him в decree, directed them to be ascertained in execu- 
tion. Held that the decree was bad, as it should 
have specified the particular lands decreed. KANGAL 
Снанрва Rus v. Kany LALL Rus 

[L L. R., 4 Calo., 69 


10. - Anticipated diffi- 
culty of executing decree.—The Court will not be 
deterred from making в decree by the difficulties to 
be expected in carrying it out. PORAPPANVANA- 
LINGAM CHETTI о. NALLASIVAN CHETTI 


О Mad, 415 


n. Decree not specify- 
ing relief granted—Decres on appeal.—A decree 
ofan Appellate Court not specifying the relief granted, 
but merely repeating the judgment “that the appeal 
be b" is not a sutticient compliance with the 


requirements of the law. HURSARUN SINGH v. PUR- 
внон SIGR = s,s, ON, W415 

13. — Refund of pur 
chase-money—Decree om appeal.—In reversing a 


decree on sppeal, the Court should state the relief 
which they consider the sppellant entitled to. 4 
purchased & Government revenue-paying estate from 
B, but on going to take possession he found C, who 
claimed under a patni grant, also from B, in posses- 
sion. А case was, therefore, instituted by B under 
Act IV of 1840, but it was ordered that C should be 
retained in possession. А then brought a suit against 
В and C to recover his purchasc-money. No re- 
lief was asked against C, nor had C anything to do 
with the salo from B to А. The suit was dismissed, 
On appeal it was ordered merely “that the decree be 
reversed and the appeal decreed with costs.” 
Nothing was asked against C in the grounds of ap- 
peal. In execution of this decree, C's property was 
seized and sold С petitioned the Principal Sudder 
Ameen, who held that he was not liable, but on ap- 
peal the Judge held that he was liable for the pur- 
chase-mouey, and his property had been rightly sold 
in execution for it. Held, on special appeal, that C 


was not liable to refund the purchase-mouey. BELL 
c. Gunumas Bor .  . "1B, D. Re À. O, B0 
13, Decree om appeal. 


—Distinction pointed out between decree of an 
Appellate Court simply reversing the decree of the 
lower Court, and a decree which, reversing that de- 
ree, goes on to record judgment for the other party, 
HUREXXISHORE Вот r, KALEEKISHORE SEN 


[8 W. R, 114 
14, —— — —— — Decree of High 
Cowrt ing decree of mof&ssil Court, —The 


ruling in Chowdhry Wahid Ali v. Mullick Inayet 
Ali, 6 B. L. R., 59, that, whether the decree of the 
lower Court is reversed, or modified, or affirmed, the 
decree passed by the Appellate Court is the final 
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decree in the suit, and as such the only decree which 
is capable of being enforced by execution, not dis- 
sented from, except that it was suggested that in all 
cases it may be expedient expressly to embody in a 
decree of atfirmance во much of the decree below as 
it is intended to affirm, aud thus avoid the necessity 
of в reference to the superseded decree, Quare— 
Cau the ruling in Anandmayi Dasi v. Purno 
Chandra Roy, В. L. R., Sup. Vol, 506, be sup- 
ported? KisrokiwkER GHoss Roy v. BUnRODA- 
OAUNT SINGH Ro B. L. R., 10): 17 W. R, зов 
[14 Moore's L A., 465 
8. C. in lower Court. KrsHEN Етзновв @нозЕ 
v. Воворл Kant Roy . . . 8 W. R., 470 


Joy МАвАт Grazz v. GoLUCK CHUNDER Myrrk 
[22 W. R., 102 


15. Reversal of 
order under which land is taken in execution— 
Mesne profits.—Vor the restoration of possession with 
mese profits of lauds made over in execution of a 
decree subsequently reversed on appeal, в specific 
order is not necessary to be inserted in the decree of 
the Appellate Court. GOOROOOHURN Boss v. 
BYKUNTNATH AOHARJ| . 5 У. R, Mis, 88 


1e. — Decree to hate a 
Suture operation.—In в suit by a landlord to recover 
possession where defendant, who was а tenant-at-will, 
had received no notice to determine his tenancy, 
plaintiff obtained a decree to come into operation at 
the beginning of the next Amli year. Held that 
there was nothing in the Civil Proceduro Code to 
prevent в decree of this nature being passed. Вам 
NABAIN MANJHEE v. FUTEMA SOGRA 

[23 W. R., 399 

17. Decree to have 
а future operation.—A decree to have future opera- 
tion was held not allowable, e.g., to declare that the 
costs of a suit should be borneby the unsuccessful 
party in à suit to bo hereafter brought. Kasam 
Cuunper Dey v. Buxosuss Воррон Dav 


[33 W. R., 89 

So в prospective decree for contingent arrears of 
maintenance is irregular. JULEBIA Citra Коовв 
v. Внлевв Коовв - . вымя. 41 
18. Decree. dealing 
only partly with case—Allegation of fraud. 


The plaint alleged fraud in the defendanta in that 
they represented themselves as agents, when in fact 
they were principals, in fifty-eight instances in 
which they had made contracte with the plaintiffs, 
The prayer of tho plaint was “that the defendants 
may either be held personally responsible on the 
soveral said contracts as a thereunder, or 
otherwise that they may be held personally liable for 
damages, for fraudulently representing that the; 

were authorized to effoct the contracta aforesaid,” 
aud further asked for an account and for damages, 
1t appeared clear to the Judge below, on the evidence, 
that the defendants acted as Principals, and he treated 
the case on the issue of fraud alone, Ten cases enly 
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of the fifty-eight were selected by the plaintiffs, on 
which they gave evidence of tho fraud; and the 
Judge found in their favour as to three, and held 
that the plaint charging fraud, the plaintiffs could 
not succeed on any cause of action incidentally dis- 
closed. The decree was drawn up with reference ouly 
to the three cases on which the fraud wasfound, so 
far as finally to dispose of them, but ordered an 
enquiry as to the fraud in allthe rest. Held that 
tho case was appealable, and that the decision of the 
Court below was right, GHAsSERAM MiSsER v. 
Wuxaxsox . . 2 Ind. Jur, N. 8., 205 
19, ———-——- Decree for larger 
amount than that claimed—Consent of parties — 
Compromise of suit awarding plaintiff more than 
amount olaimed—Ezecution of decree limited to 
amount claimed—Suit for larger amount awarded 
im compromise—By consent of parties and the 
leave of the Court, a suit may be amended to cover an 
increased claim, and there is nothing in the law which 
preventa the parties to a suit enlarging by consent ar 
‘compromise the original claim, and getting or allow- 
ing a decree for greater amount of money or land 
than that originally asked for. 
bax o. А . LL 


(b) Account. 


20. Account, Suit for—Principal 
and agent—Duty of Court as to decree.—Wheto в 
plaint alleged a continued agency in the defendant 
And prayed for relief on the ground that there was a 
specific balance against him, and prayed for the re- 
covery of such sum or suy larger sum that might be 
proved to be payable—Held that such suit was 
essentially one for an account, and that the Court 
following the general rule ought not to make а 
final decree at the hearing, but should order an 
account to be taken of such agent’s dealings with 
the plaintiff’s money, Новвоматн BOY е. КввинА 
CooxAz BUKSHER 
(LB, 18 L A., 123: I. L. B., 14 Calo, 147 
aL —— ————— ———— — Decree for ace 
vownt of dissolved partnership—Civil Procedure 
Code (1882), г. 215—Procedure—Onus of proof— 
Taking of cocowsts.—In a suit for an account of а 
dissolved ership, a decrec should be passed under 
the Civil jure Code, в. 216, in accordance with 
form No. 182 in sch. IV; and it should direct an 
account to be taken of the dealings and transactions 
between the parties, and of the credits, property, and 
effecta due and belonging to the late partnership, and 
T the appointment of a receiver of the 
effects. Observations on the 


the taking of the account. THIBUKUMABESAN 
Сивттт о. ВОВВАВАТА CHETTI 
I. L. R., 20 Mad, 818 
(о) Aczrr, . 


32. ——— Agent, Suit in name of, for 
principal—Desoription of plaintiff om decree— 
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1. FORM OF DECREE—vontinued. 
Where a plaintiff sues by his recognised agent and 
obtains a decree, the decree should stand in the 
name of the agent, not as for himself alone, but 
ва agent and on behalf of the plaintiff. богам 
JELANEE CHOWDERY с. NCLEBT Giran Siwon 


(4) ARBITRATION. 


33. Arbitration, Reference to— 
Prohibition to proceed with award. - The Court of 
instance in its decroe “ prohibited the arbitrators 
from giving an award.” Ав they were not parties to 
the suit in substitution of that order, it was ordered 
that the defendants be enjoined from proceeding in 
the award before the arbitrators and from collecting 
certain debts released in their favour from attach- 
ment. PanMzsHAR Гат е. HARI Narx 
[7 N. W., 857 
34. Arbitration, Reference to, 
when one party declines to consent—Suit 
for share of land.—In a suit in which plaintiffs 
claimed a 6-anna share of certain land belonging to 
a mouzah, it was found on measurement that 263 
bighas of the laud claimed belonged to that talukh. 
Pending the suit, all the defendants except one (0) 
to a reference to arbitration, upon whi 
it was found that 44 bighas, in addition to the 262, 
belonged to the plaintiffs, Held that the proper 
deeree was that the plaintiffs were entitled to recover, - 
as against all the defendants, including О, & 6-anna 
share іп’ 262 bighas; and as against all except О, 
a 6-anna share in the 44 bighas awarded b, 
arbitrators, ^ DOORGACHURN 'IHAKOOR г. LY 
Doss Назван . . ` 10 W. R., 463 


(e) Вші o» ЕхонАмов, 


25. -—.— — Buit on bill of exchange— 
Civil Procedure Code (Aci XIV of 1882), гз. 582, 
588— Negotiable Instruments Act (XXVI of 1881), 
4. 85.—AÀ. plaintiff suing on a bill of exchange the 
drawer, acceptor, and endorser where the endorsement. 
has been made before maturity and without restric- 
tion, is entitled to a decree against all three defen- 
danta ; a decree containing a condition exempting the 
endorser from liability until the plaintiff has exhausted 
his remedies against the drawer and acceptor is there- 
fore illegal. Banx or BENGAL е  KARTIOK 
Снозркв Вот . .LLR,, 18 Calc., 804 


(7) Consent DEOREB. 

96. —_—— Decree by consent— Minor 
рау of Court.—AÀ Court ought not to make а 
decree by consent against an infant without ascer- 
taining that it is for the bencfit of the infant that 
such a decree should be pronounced. Вам CHURN 
Bawa BUKSHEB v. Монось 518048 

[16 W. R., 252 


(g) Сохтвівоттон. 


37. Contribution, Suit for— Spe» 
ifloation of separate sums due.—In a suit for сопе 
tribution, в decree cannot pase jointly against all the 
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defaulters. It should specify the particular sums to 
be paid by each. Bawa SOONDUREE DEBIA г. 
ANXUNDMOYEE DEBIA . 8%. в, 170 


Ритамвов CHUOKERBUTTY v. BHYRUBNATH PA- 


зат o . . . 15 W. R., 52 
Монлрво MissER г. LAHUREE Мі8вЕЕ 
[24 W. R., 250 


зв, — — r 0 for e 
parate payment of share of debt.—The decree in a 
snit by e debtor against his co-debtors for contribu- 
tion, if in favour of plaintiff, should order payment 
separately by each defendant of the amount only of 
his just proportion of the debt. Tavası TALAVAR r. 


PALANIANDI TALAYAR — - 8 Mad., 187 
BuaPUT RAI ©. MAHOMED Ам KHAN 

(5 N. W., 215 

OTIOOLLA e. ABEERUN . . ТМ, R., 194 


Kaisto Соомлв CHOWDHRY r. ANUND MOYBE 
CHOWDEBAIN . . . . ТУ. В, 800 


Мониззов BUKSH SINGH о. Мотноовл PERSHAD 
(8 W. R., 515 


Мовх Монтк @ноззаь е. GOPAL CHUNDER 
MOOKERJEE . . . . nW.ER,538 
Rasm Монзоовав CHowpuRAIN г. RADHA SOON- 
DUREE DosssB . . . 99 W. R., 283 
Вновот PANDEY ©. МСхтноовА KOER 
[23 W. R., 481 
20. ——— Swit against co- 
tenants to recorer rent paid on their behalf—Order 
for separate payments. it against co-tenants 
io recover rent paid by plaintiff on their behalf, в 
joint decree declaring the defendants collectively 
lane ought not to be passed. The Court should 
determine what portion of the whole rent ought to be 
id by each one of the defendants, and whether 


each defendant is under any liability to pay the 
laintiff at all. Kristo MONEE DEBIA г. BURODA 
SLA CHOWDHRAIN . . WW.R, 148 


80. ——— ——— ——À. Proportionate li- 
ability of co-sharere.—Partios liable for contribution 
feld to be Hable according to their respective shares 
in a property and not simply per capita, MURDAN 
а риа, Нових г. 16 W. В, 78 


31. Principle in as- 
sessing share of co-sharer of recenue.— Principle cou- 
sidered in ing a co-sharer’s share of the 
Government revenue paid for tho whole estate to savo 
it from sale, Ј0ововснроо Roy г. Fraz BUKSE 
Снотривт . ВУ. в, 186 


за. Suit for contri- 
bution in respect of money deposited by the plaintiffs 
to sace the property, of which they were co-sharere, 
from being sold for arrears of recenue—Personal 
Liabilsty.—Tn a suit for contribution yy the plaintiffs 
against the defendants, the Court of first instance 
gave the plaintiffs а decree mes one defendant 
and exonerated the others. On an appeal by the 
defendant against whom the decree was passed, the 
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Appellate Court directed the defendants exonerated 
by the first Court to be added as respondents, set 
aside the decree against the appealing defendant, and 
passed a decree against the defendants, who were 
added as respondents, as representatives of one S, 
and ordered the amount so decreed to be recovered 
from the estate of her (S's) husband. On appeal 
to the High Court by the defendants, who were thus 
made liable, on the ground that the liability to 
contribution being the personal liability of S, they 
not being heirs to her stridhan, they were not lisble 
for the plaintiff's claim,—J/eld that, inasmuch as 
в claim for contribution creates only в personal 
liability against the co-sharers on account of whose 
share the payment has been made, and docs not 
create а charge on the estate, the persons liable would 
not be the reversionary heirs to S’s husband's estates, 
but those who would inherit her stridhau. UPENDRA 
LAL MUKERJEB v. GIRINDRA NATH MUKERJER 
(LL R., 25 Calc., 565 
20. W. N., 425 


(4) Costs. 


зз. ———— Annexing amount of costs 
to decree—Civil Procedure Code, 1869, г. 860— 
Practice.—It is a convenient practice for в Court 
to annex to every decree the costs incurred by both 
parties. Nono Квівто MOOKERIEE e. PARDUTTY 
CHURN BHOTTACHABJEB . . 18 W. R, 23 


34.  Врев!бсаЧоп, of costs with- 
out allotment of responsibility—Cioil Pro- 
cedure Code, 1859, s. 189—Decree for costs, Tho 
mere specification of costa a decree without an 
allotment of responsibility is not а sufficient com- 
plinnco with в. 189, Act VIII of 1859. JANOKEE 
Мати MOOKERJEE v. JOYKISHEN MOOKERJEB 

05 W.R,4 

85. — Copy idgment with 
schedule of costs ann I—Civil Procedure 
Code, 1859, г. 189.—A copy of the judgment, with 
the schedule of costs appended, does not constitute a 
proper decree such as is required under в. 189, Code 
of Civil Procedure. PURMESSUREE DUTT Jaa 
т. JOYNAUTH THAKOOR е . ШУ. В., 396 


______ Decree of Appellate Court 

Procedure Code, 1859, г. 860.—Semble— 
When au Appellate Court decrees an appeal and 
gives costs of its own Court, the costs of tho first 
Court should be included in the decree. MAHOMED 
Вовввквоошан Сножрвт v. RAM Кант CHOW- 
per... . . 6 W.R. 968 


37. - Omission to 
specify coste—Civil Procedure Code, 1859, s. 860.— 
S. 360, Act ҮШ of 1859, ошу requires the Judge 
of ei E erede ag state in eee by 
what parties (and in what proportions if n. 
the costs of the original suit, which he must mA 
for granted, are to be paid; but not to go into 

iculars, or append to bis jer a schedule 
setting forth the different items which make up the 
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costs of the first Court. Мотноова Монти Roy v. 
Новви Ківновв Roy =. . 18 W. R, 386 
Reversing on reviow 8. С. Нове Krsnonz Roy 
e. Мотноовл Монон Вот 17 W. R., 445 
88, ——— ——_ Specification of 
proportionate share of cost—Civil Procedure Code, 
1859, s. 360.—Where а decree of the High Court 
‘awards costs, the order is not bad in law simply be- 
саше it docs not specify the exact amount to be paid 
as costs of the lower Court. Such specification is 
not rendered incumbent by Act VIII of 1859, s. 360, 
which only requires a Court of appeal to declare 
the proportions in which the costs are to be paid 
where moro parties than one aro made liable. Bas 
Кывнна SINGH о. Proxopa DABEB Ray COOMARER 
(31 W. R, 74 

39. Specification of 
liability for costs.—An Appellate Court finally de- 
termining a suit is bound to decide by which of the 
parties before it the costa sball be borne; it is not 
at liberty to declare that the costs shall be borne by 
the unsuccessful party in а suit to be hereafter 
brought. Kasmzz CHUKDER Dry е, BUNGSHEE 


Воррсм Day . ` . 33 W. R., 89 
(5) РАмловв. 

40. Damages, Suit for—Plain- 

tiffs with separate interests —Apportionment of 


damagee.—Where plaint ith separate interests 
Sae fir aud obtain damages, the decree should not be 
a joint one for в lump sum, but should apportion the 
damages. TRILOKENATH ЈНА с. Нов Dorr KEUR- 
HUREB . . . . .9'W.E.,299 


41. Assessment of 
damages. —A decree for damages must assess them, 
and not leave them to be ascertained in executioa of 
the decree, MUNEERUK c. Моввенох18 W. B., 139 


(9) Ductamatory 801т. 


42. Declaratory decree, Suit 
for—Swit by one of several brothers for declaratory 
decree as to mal land.—Where property in dispute 
was found by the lower Court to be debutter land 
belonging to plaintiff, one of four brothers of joint 
family, and not mal land included in defendant’s 

tni, № was Aeld that plaintiff was entitled to a 

leclaration that the whole land was mal land, and 
that he was entitled to a fourth share. Gurea 
@овтир SMGH е. Joy GoPAUL PANDA 

[10 W. В, 105 


43. Suit for declara- 
tion of title and confirmation of posseszion.—Plain- 
tiff prayed for ® dec of title to, and confirma 


tion of, his possession of 17 bighas, which he claimed 
through J and five others. The lower Court found 
that of these persons, J only ever had any interest 
in the 17 bighas, and gave plaintiff a decree declar- 
ing that he had purchased the rights and interests 
of J, whatever they might be. Held that such в 
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decree was bad, as not in any way declaring what 
interest the plaintiff had in the 17 bighas, or whether 
he had any right, and that tho Court ought to have 


decided what J"& precise rights were which bad 
passed to the plaintiff. Raw PauL Аша о. BRUG- 
wax Durr Рак . . .19 W. R., 896 


(0) Dzz», SUIT то set ASIDE. 


Suit to set aside deed of 
Legal necessity as to part of consideration- 
Quere—Whire it has been found that, as to 
portion of the cousideration-money of a deed 
of sale of joint ancestral property, there was в legal 
necessity, it is à correct principle to uphold the deed as 
to that portion of the land which bears the same pro- 
portion to the whole quantity conveyed, as the money 
borrowed for the discharge of the legal necessity bore 
to the whole amount of the consideration-money P 
RAJARAM TEWARI r. LUCHMUN PERSAD 
[4 B. Г.Б. A. C., 118: 13 W. В., 478 


45. - - Parda-nashin, Suit by, to 
set aside deed— Declaration of ti T 
the heirs of a Mahomedan parda-nashin | 
aside a deed of sale executed by her, whilst living 
apart from her relations, in the house of the pur- 
chaser, who had occasionally acted as her mukbtar,— 
Held that, where the substantial relief prayed for 
is that the deeds should be set aside, the Court is not 
justified in substituting therefor a mere declaration of 
the plaintiff's title. 
Аш Hossein KHAN 
В, L. R, P. C., 497: 81 W, R., 840 
L. R, 1L A., 108 


. ВМ. E, 841 


Тнлкоов DEEN TEWARBY c. 


S. C. in lower Court . . 


(0) FaxorwxxT. 


40. —— — — Buit for arrears of rent— 
Order in default of payment.—In suits for arrears of. 
rent the decree ought not to direct in what mode 
execution should issue, SHYAM CHURN Снсскав- 
BUTTY ©. HEERACHAND MOZOOMDAR 

[Marsh., 48:1 Hay, 113 


41. — — — — Decree for eject- 
ment.—A decree for ejectment ought not in a suit 
for arrears of rent to be passed against the holder of 
a permanent transferable tenure. SREENIBASR LAEK 

318 


v. Prosuyxo Cooxag Миттвв . 95 W. R., 
48. —______—______- Cancelment of 
tenwre—Act X of 1859, s.78.—The decretal order in 


it by & plaintiff, who, having given в lease on 
a zuri-peshgi advance to the defendant, has been 
declared entitled to sue for the balance of rents after 
giving the defendant credit for tho amount of his 
advance, should, after pronouncing the tenure Jiable on 
cancelment, go on to say, according to в. 78, Act 
X of 1859, that it will be cancelled if the arrear 
be not paid within fifteen days. Gree DHAREE 
Sanoo c. BuKsuN . . . 1 W. R., 361 
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49. Execution of 
decree for ejectment for arrears of rent — Extension. 
of time for paymeni— Bengal Tenancy Act (VIII 
Z 1585). + 66, els. 9 and 8. — Per Parere and 
Вамивзкв, JJ.—The extension of time authorized by 
а. 66, cl. 8,of the Bengal Tenancy Act can be granted 
by the Court after the decree, and not only when 
framing the decree under cl. 2 of that section. Per 
Baxrrt, J.—contra. Рег PRINSEP and BANERJEB, 
JJ.—The decree for ejectment passed under s. 66, 
cl. 3, of the Bengal Tenancy Act need not incorporate 
the terms as to the cjectment being avoided by pay- 
ment within fifteen days from the date of the decree. 
‘These terms are rather in the nature of a direction to 
the Court of execution. Per Perser, J.—The appli- 
cation for such extension of time may, therefore, be 
made by the judgment-debtor on в mere petition, 


and not in the form of an application for review of 
judgment. Вори Narar e. Маномар Moosa 
[L L. R., 96 Calc, 639 

3С. W. N., 698 


50. — — — Decree for unconditional 
re-entry—Farmer—Act X of 1859, ss. 22, 78. 
With roferonce to ss. 22 and 78 of Act X of 1859, a 
decree for an unconditional re-entry cannot be given 
against в farmer, BUxsH ALI v. Rawroxoo GUN 

[0 W. R., Act X, 64 


(m) Енрожикит. 


1. A P Buit to set aside sale of 
mging to religious endowment 

—Re-payment of money.—In a suit to set aside the 
sale of property bel to в religious endowment 
the Munsif gave th iff а decree in favour of 
his reversionary rights, declaring that the conveyance 
should not operate adversely to him to the extent of 
such portion as was sold to meet pressing debts and 
necessities of the muth. Held that such а decree 
was erroneous, as the transaction of sale was one and 
indivisible. Ifthe sale was valid, the plaintiff was 
not entitled to have it set aside to any extent ; but if 
the conveyance was not operative against the plain- 
tiff, it should have been set aside in its entirety, 
either absolutely or upon condition that the plaintiff 
should repay such portion of the consideration money 
as had been rightly advanced. Joy LALL TEWAREE 
г. Gossarw Вноовси GEER . 911. В.,334 


52, — — — — — — — — Charitable trust, 
Scheme for management of accownt—Matters to be 
considered in framing scheme.—The plaintiffs sued 
as persons interested in the maintenance of a religious 
and charitable institution, and prayed that the defen- 
dants, as recipients of the offerings at the idol's 
shrine, should be made accountable as trustees for 


the right disposal of the property thus acquired. 
They ed for an account, a receiver, for the 
removal of the shevaks, the defendants, from thelr 


office, and for the settlement of a scheme for future 

management, The High Court directed the District 

Judge (I) in take stepe either by appointing а 
ver, or otherwise, in his discretion, for guardi 
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the property of the temple; (2) to take an account 
of the property and of the receipts and disbursements 
of the temple; (8) to make the requisite orders for 
recovering property ‘appropriated by the shovaks ; 
and (4) to draw up а scheme for the future manage- 
ment of the temple and its funds, regard being had 
to the established practice of the institution and to 
the position of the shevaks aud of other persons con- 
nected with it. Held that the decree was right, no 
futher direction being necessary, and the first thing 
to be done being to take an account of the trust pro- 
y. CHOTALAL LAKHIBAM е. MANOHAR GANESH 
'AMBEKAR . . . 50 


Affirming the decree of the High Court in 
MANOHAB GANESH  TAMBEKAR г. LAKHMIBAM 
Govomzaw è . . L L В. 13 Bom, 947 


(») Емнднсвмкит or Вант. 


58. — ———- Enhancement, Suit for— 
Enhancement, Grounds for—Suit for enhancement 
on several grounds.—In decreeing enhanced rent, it 
is necessary to specify distinctly on which of the 
grounds stated in the plaint enhancement is allowed. 
Gaxca МАВАТАМ Das r. ВАВОРА Моном Вох 
CHowDERY 

[9 B. L. R., А. C., 380 : 12 W. R., 80 


54. Act X of 1859, 
г 18— Defective decree, —In & suit for a kabuliat at 
enhanced rates to correspond with the terms of a pottah 
which had beon tendered at some date preceding the 
suit, where the lower Court decreed the plaintiffs 
appeal,—Held that the decree was defective, inas- 
much as it did not declare what the kabulist was 
to which the plaintiff was entitled, and that the claim 
of the could not succeed, inasmuch as it de- 
mandeda higher rate for period which had already 
elapsed when the suit was instituted, в right for- 
bidden by s. 18, Act X of 1859, without giving such 
notice as therein prescribed, which notice the plaintiff 
had failed to give in this case. ZINNUT BIDEE o. 


Jawor AIL. . . 14 W. R,, 179 

55, Parties, Nos- 
Joinder of—Swit barred as to added parties —In 
a suit for the recovery of rent at an enhanced rate, 


brought by two of four brothers, joint and undivided 
owners of the tenure, the other two brothers, on an 
objection taken by the defendant that they ought to 
have been parties to the suit, presented & petition 
signifying their ssent to the institution of the suit, 
and were thereupon treated as parties to tho suit. 
‘This application was, however, made after the period of 
limitation prescribed for such а suit had expired. 
Held by MARXBY, J., that although the rights of 
such added parties were absolutely barred, усё the 
Court could proceed to adjudicate upon, and declare 
the rights of, the remaining plaintiffs who had 
originally filed the suit, and that, as the claim for 
rent was indivisible, the decree in their favour should 
be for the whole amount. Вогрохати BAG с. GRISH 
Cavs: Вот . . LL. R, 8 Calc, 96 
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(с) Goons. 

56. ———— Goods—Suit to recover аре 
goods in hands of third parties—Alternatice claim 
for value as compensation—Specific Relief Act (I 
ef 1877), s. 10, 11.—In execution of в decree 
obtained by the defendants against one M in the 
Court of Small Causes, certain goods were attached, 
to which plaintiff preferred a claim. That claim 
being disallowed, plaintiff filed, in the City Civil Court, 
Madras, а suit for and obtained а declaration of his 
title to the goods, but prior to the date of the decree, 
namely, in October 1895, the goods attached had been 
sold by the Court of Small Causes, and certain third 
parties had become purchasers thereof. Оп plaintiff, 
in December 1897, suing “for the recovery of the 
goods or their value as compensation,”— Held that, 
the goods not being in the ession or under the 
control of the defendants, plaintiff was not entitled to 
в decree for their recovery in specie; and that plain- 
tif’s only remedy was by way of damages for the 
wrongful taking of his goods at the instance of the 
defendants, МовоовваА Морлы v. JOTHARAM 


Davay . LLB, 22 Mad., 478 
(р) Heres. 
57. Heirs, suit it—Joint 


decree, — In a suit against heirs inheriting equally, в 

jem decree may be passed without determining the 
liability of each. Broso Монск MozoowpAm e. 
RooDRANATH SURMAH W. B., 102 


58, Heir of deceased obligor, 
Buit on bond Mas Specification of mode of 
realization.—A upon в bond, against 
the heir of the deceased ob igor, awarded to the plain- 
tiff the amount of the bond from the property of tbe 
obligor, and directed that “the defendant be released 
from the claim in this suit." Ап order for execution 
of the decree was set aside by the Principal Sudder 
Ameen, on the ground that the decree did not war- 
rant the issue of an attachment, since it was not 
against any person. Held that the decree was in- 
formal in not expressing that the debt was to be 
realized out of the assets of the deceased in the hands 
of the heir, or that should come to the hands of the 
heir, but that the Principal Sudder Ameen had juris- 
diction to amend and ought to have amended the 
decree in this respect. ANUND Bor c. MUNORUT 
5Бікон . . . . Marsh., 611 


(а) Hou Wrpow. 
Hindu widow, Decree 


mee the decree is a personal decree or one against 


r as representing ber deceased husband, ВАМ 
'CKERBUTTY r. KALLY KANT CHUCKER- 
EL - LL. R. 6 Cale, 479: 8 C. L. E, 1 

60. Hindu widow, Suit against 
—Buit by roversioner to set azide sale.—In a suit. it by 
a reversioner to set aside a sale of property made 
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by a Hindu widow, the Court cannot direct 
to be given to the reversioner, but can only declare 
the salo to be invalid, and leave the widow or her 
vendees aa her tenants in possession. GOLUCK 
Cuunpge Dass г. Govan KISHEN SEN 

. R., 1864, 350 


(r) Ivon 


er —- Suit respecting idol whose 
temple has been destroyed— urs of worship 
—Remoral and ғе-сопгеуатсе of idol.—In a suit 
respecting an idol which bad been set up by the 
common ancestor of the parties, but whose temple had. 
been destroyed by the erosion of the river, the plain- 
tiffs asked for a declaration oftheir right to remove 
the idol to their own house and to keep it there for 
the iod of their turn of worship. Held that 
in giving the plaintiffs a declaratory decree the 
Court should define the precise period for which the 
plaintiffs were entitled to worship the idol deducting 
any period for which the defendants had a joint 
and should also make provision in the decree 
ice of the idol to the place where it 
was at the plaintiff's expense aud before the expi- 
ration of their turn of worship, so as to allow the 
other parties the full benefit of their turns, RAM. 
Soonpak THAKOOR г. tastes Cuvwpza TURKO- 
RUITUX . P 19 W. R., 238 


(5) Тыгвотвмантв, 


Improvements, Value of— 
Suit for posression.—In в suit for the recovery of 
immoveable property inquiries as to the value of 
improvements must be held before decree, and cannot 
legally be reserved. with or without the consent of 
the parties, for determination in the execution departe 
ment. NELLAYA VARIYATH SILAPANI с. VADIKAPAT 
MANAKAEL ASETAMURTI NAMBUDRI 

[L L. R., 8 Mad, 383 


(t) Млномврах Wow. 


63. ‘Widow in possession of 
estate security for dower—Suit by heir 
fer posse .— Where в woman is in possession of 

cr husbaud’s estate as security for unpaid dower, the 


cr decree in в suit against her for possession 
by the heir is в decree he poate subject to the 
amount due with a direction for an account as to 
meme profits received by her. MAHOMED AMEER- 
OODEEN KHAN е, Mozurrsn HOSSEIN KHAN 

[5 В. L. R., 570: 14 W. R., P. C, 5 


(u) MAINTENANCE. 


64. Suit by Hindu widow for 
administration—Maintenance, Right to decree 
for.—In a suit by a Hindu widow for administration 
under the will of her deceased husband, the Court 
will not give а decree for her general right to maine 
tenance. Вшла BEBER v. Моконов Doss 

[9 Ind. Jur, N. 8., 118 


( 2205 ) 
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1. FORM OF DECREE—vontinued. 
65. ———— Suit for recovery of posses- 
sion of property on which Hindu widow 
has a for maintenance—Order as to 


maintenance.—Where the nearest relative of a Hindu 
idow sued for recovery of property in her posses- 
sion, and the lower Appellate Court awarded the 
claim without fixing the amount of maintenance to 
be given to the widow, the High Court remanded 
the suit in order that the amount of maintenance 
might be fixed, notwithstanding that the widow 
claimed maintenance in that Court for the first time. 

Влтава ком RANGOJI v. SADU BIN BHAVANI 
[8 Bom., А. C., 98 


66. —— ——— Decree for contingent ar- 
rears of maintenance—Non-payment of arrears. 
—A prospective decree for contingent arrears of 
maintenance is quite irregular, Tho non-payment of 
any arrear due would be а fresh cause of action cou- 
stituting а basis for a suit. JuLEBIA Currra Коовв 
т. Внловв KOZR . . ж . 6N. W., 41 


—— Decree declaring right to 
maintenance, and directing payment of ar- 
rears—Order for fuiure payments.—Where tho 
Civil Court, upon the suit of a Hindu widow for 
maintenance, makes в decree containing an order in 
express terms to the defendant to P» to the plaintiff 
tho amount claimed by her for maintenance duriug 
а past period, but as to the future merely declares her 
right to receive maintenance at an annual rate from 
the defendant, the proper way of enforcing the right 
thus declared is not by executing the decree, but by 
bringing & fresh suit. Decrees declaring a right to 
maintenance and directing payment of arrears should 
contain an order directing payment of future main- 
tenance. VISHNU SHAMBHOG v. MANJAMMA 

(LL.B, 9 Bom., 106 


68. - - – · Cash allowanoe— Decree for 
Suture payment of share.— The plaintiff in this suit 
sought to recover eleven arrears of his share in 
a certain Government nce received by the de- 
fendants, and also prayed for an order directing the 
defendants to ра; and his heirs his proper share 
in future. The Court passed в decree for the plaintiff 
for the smount claimed, and also directed that the 


Held also 
that the order in the decree as to ent in future 
was bad. It could not be execut вг the amount of 
the allowance was variable, and the defendants were 
not liable until they obtained payment of the allow- 
ance from Government. CHAMANLAL о. ВАРОВНАТ 
[L L. R., 98 Bom., 669 
60. —————— Declaration of mother’s 
right to maintenance where whole estate 
goes to adopted воп- Suit to establish. adoption 
and recover diroperty- The жиз Coa being im- 
pressed with the propriety of not allowing the ado] 
son to recover the whole property from the widow, 
his adoptivo mother, until proper 
been made for her maintenance, a. 
to the decree made in his favour that he do take the 
property awarded to him, subject to the obligation to 
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wide a sufficient maintenance for the widow, and 
lirected that the Court executing the decree should 
determine what was a proper and sufficient mainten- 
ance for the widow, and should secure the same, 
either by directing an investment of a sufficient part 
of the estate in trust for that purpose or by such 
other means as it might десш sufficient. JAMNABAI 

v. BAYOHAND NAHALCHAND 
[L L. R., 7 Bom., 225 


70. ie by heir Dod recover 
family prope om widow Provision for 
widow.—The Court will nct allow the heir to e 
family property from a widow entitled to be main- 
tained out of it without first securing в proper main- 
tenance for her. Jamnabai v. Raychand Nahal- 
chand, I. L. R., 7 Bom., 225, followed. YBILAWA v. 
Bunaxcavn . . LIL.R,18 Bom., 452 


TL ———— Maintenance, mother’s 
right to—Right to possession in virtue of claim 
lo maintenance—Mortgagee's right to possession, 
subject to mother’s claim to maintenance.—After 
the death of 5, who had mortgaged certain land 
belonging to him, his widow (defendant No. z) mort- 
gaged it again in consideration of tho existing 
mortgage debt and a further advance. ‘The mort- 
gage was afterwards assigned to tho plaintiff, who 
sued the widuw (defendant No. 2) aud the mother 
{tan No. 3 of S for possession. The muther 


defendant No. 1) contended that any right the widow 
defendant No. 2) had to mortguge the property 
was subject to her (the first defendant's) right to 
maintenance out of it, and, as her maintenauce, 
she claimed to remain in possession. The lower Court 
held that the property should not be given to the 
plaintiff until a proper arrangement had becn mado 
by him for the maintenance of defendant No. 1, 
but stated that it imposed that condition on the 
supposition that there was no other family property 
cut of which she could be maintained. Held that 
the decree was in making the right of the first 
defendant to remain in possession dependent on there 
being no other property. Further that, as the 
mortgagees lent their money with full kuowledge of 
the first defendant’s posscssion in virtue of her claim 
to maintenance, tbe first defendant ought nut to be 
compelled to accept from tho plaintiff maintenance 
in some other form. BACHAWA c, SHIVATOGAPPA 
[L L. В. 18 Bom., 679 


та. ———— Decree for maintenance— 
Swit for altering the rate of maintenance fized 
by a decree.—A suit will lie to obtain а reduction 
in the amount of maintenance decreed to а Hindu 
widow on a change of circumstances, such as в perma- 
nent deterioratim in the value of the family pro- 
perty. But where such deterioration is due to the 
plaintiff's own default in not keeping the property 
in в proper state of repair, he bas no right to ask for 
a reduction. Per Parsons, J.— Courts should insert 
words which would enable them on application to aet 
adide or modify their orders as circumstances might 
require, and in such cases the reuedy would be the 
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more appropriate one by application under the leave 

reserved. GOPIKABAI е, DATTATRAYA 
[L L. R., 24 Bom., 886 
Decree for maintenance 
where it is charged on property —Receirer, 
Appointment of, in case of default — Transfer of 
Property Act (IV of 1882), за. 67, 99, 100.—To 
avoid any difficulty in executing a decree for main- 
tenance out of property charged with payment of 
the allowance and make в fresh suit unnecessary in 
case of default in payment of tho instalments, a 
receiver should be appointed under the decree itaclf 
with directions, in caso of default in payment of the 
maintenance, to take possession of the estate aud sell 
the same and out of the sale-procceds to pay the 
allowance for maintenance, HEMANGINEE DASSEE г. 
Коморв Сназрав Dass L L. R, 26 Calo. 441 
[8 C. W. N., 130 


74. — ———— Maintenance of mother 
and marriageable daughters—Provision for 
maintenance of daughter ceasing on marriage.—A 
Hindu widow, with her two daughters as co-plaintiffs, 
sued the son of her deceased husband by another wife, 
alleging that he was in possession of his father’s pro- 
perty, for maintenance and for the marriage expenses 
of the daughters, both of whom were of marriageable 
age. The Court of first instance gave the plainti 
a decree for a monthly allowance and R540 to the 
widow as arrears of maintenance and 81,000 for the 
marriage expenses of the daughters. Held that the 
Court of first instance should have separated the 
maintenance to which it considered the three plain- 
tiffs respectively entitled, and that, as to the two 
minor plaintiffs, it should have declared that such 
maintenance should cease upon their marriage. TUL- 
BHA о. GOPAL Rar . . LLR,6 „ 833 


(е) Мавмв Рвоутте, 


715. — — —— Mesne profits, Conditional 
decree for.—A decree awarding immediate mesne 
profits at the rate admitted by defendants, and larger 
mesne profits contingently on a higher rate being 
proved at the time of execution, is altogether irre- 
gular. LorrooLrAm e. Мсвввввсх 10 W, R., 94 


76. — — —— Mesne profite, Decree for, 
after tion of samindari.—A question of the 
peii ity of а zamindari disputed in a family of six 

thers having been decided in favour of three who 
sued for their shares,— Held that the decree should 
be that the plaintiffs were entitled to recover one-half 
of the zamindari, together with the mesne profits 
thereon, from the time of their disposscssion ; pro- 
vided that they should recover such mesue profits for 
a period of no more than three years next before the 
commencement of the suit, subject to an allowanco 
to the defendants for all or any portion of such 
meme profits which the latter might prove to have 
been daly applied for the benefit of the joint family. 
Appa Bao v. Count or Warps 
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(v) Мовтолов. 


77. - Suit on  money-bond— 
Charge on land—Specification of property from 
thich money may be realized.—In decroving в claim 
founded ou a simple money-bond, в Court has no 
suthority to direct the realization of the money out. 
of any named property, and thus make it a charge 
upou such property. In such в case, if the decree 
does this, aud the property is sold before attachment, 
the title conveyed by the sale is uot affected (as there 
is no charge upon this property before it is attached) 
and the decroe-holder’s remedy lies against the judg- 
ment-debtor, OMRITO LALL SiRCAR е, RAMDEUN 
Снлк . . 18 
78. ———— Decree against mortgagor 
— Mode of execution.—Where a decree is against 
the mortgagor generally, coupled with в declaration 
of the the decree-holder may proceed either 
against the person and his property or against the 
mortyaged property, though whether such a course 
will be allowed in апу particular case is a matter for 
the discretion of the Court executing the decree. 
Тссимі Dat KOORI e, ASMAN SING 

[L L. R, 3 Calo., 213: 95 W. R., 491 


79. Money-decree in 
awit for foreclosure or sal mortgagee sued for 
foreclosure or sale in the usual form, The suit was 
undefended. The plaintiff elected to take a simple 
money-decree against the mortgagor. The following 
words were appended to the decree: “ Note.—The 
equity of redemption in the property comprised in 
the mortgage is not liable to attachment and sale 
under this decree.” After ineffectual attempts to 
realize his debt, the plaintiff applied to the Court for 
liberty to sell the mortgaged premises. Held that 
the Court had discretionary power to grant or 
refuse the sale, The note at the end of the decree 
did not amount to an absolute prohibition against tho 
sale, but was merely meant as а guide to the Court 
which should have to execute the decree, and to show 
that execution should not issue against the equity of 
redemption, except by special leave of the 
The Court made an order as if there had been в 
decree for sale in the first instance, except that the 
account was to be treated as a final account at tho 
date of the decree.  NEERCNJUN МООКЕВЈЕВ r. 
Оорвирво М№авліх DEB . . 10B. L. В. 57 

80. ———— Foreclosure, suit for—Mort- 
gage in English form.-—Form of decree in a suit for 
foreclosure or sale in the mofussil, where the mort- 
gage is in the English form, and all parties concerned 
are English. MANLY с. PATTERSON 

[L L. R., 7 Calc., 394 

8L - Suit by purchaser at sale 
in execution of decree on mortgage against 
assignee of mortgagor.—Form of decree dis- 
cussed where a person who at а sale in execution of 
a mort есгео has purchased a portion of the 
mortgaged property brings a suit for that portion 
against the assignee in possession as a m. ог. 
Berin Benmari ВОМРОРАРНТА v. Broso Мати 
MOOKHOPADHYA . . LLB, 8 Calc, 367 


. . . W.R, 
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828. — — — Buit by mortgagee against 
the mortgagor and peine of the mort- 


gaged property.—In execution of а decree, the 
right, title, and interest in two parcels of property 
of в judgment-debtor, who previous to the 


attachment exccuted a simple mortgage thereof to 4, 
was cold; and В and C respectively purchaecd 
them at different prices. А sued the mortgagor and 
the purchasers В and C for enforcing his lien on 
the two parcels of property. The suit was dismissed 
by the first Conrt, but on appeal the order was 
“appeal decreed.” А entered into a compromise 
with В, and entered satisfaction of a moiety of the 
decree, He afterwards issued execution of the other 
moiety aj C, and compelled him to 0 pay. С now 
sued В for recovery of the proportion of the amount 
paid by bim to 4, but which, according to the 
valuation of the respective properties, should have 
fallen into the share of B. Held that the proper 
decree in the suit of 4 against the mortgagor and В 
and С would have been в money-decreo against the 
mortgagor only, with a declaration that the two 
properties were lable to be sold, clear of ubeequent 
incumbrances, in satisfaction of the mortgage-bond 
debt. Внатвлв CHANDRA Марлк v. 
Снлхр Par, 
[8 В. L. В, А.С, 357: 13 W. R., 201 
83. — — —— Suit for declaration of right 
to redeem— Decree for redemption.— Quere— 
Whether the Court can “pass a decree for redemption 
when the plaint sceks only a declaration of the right 
toredeem. PERUMAL е. Kaverr 
[L L. R., 16 Mad, 191 
84. ————.. Redemption, suit for—Sub- 
mortgage—Accounts taken between mortgagee and 
aub-mortgagee.—In a suit for the redemption of 


МАРТА 


the mortgagee is entitled to have an account taken of 
the sub-mortgage, The judgment should direct an 
account of what is duc to the original mortgagee and 
then of what is due to the sub-mortgagee; and that 
upon payment to the latter of the sum due to bim, 
not exceeding the sum found due to the original mort- 
gagee, and on payment of the residue, if any, of 
what is due to the original mortgagee, both shall re- 
convey to the mortgagor. NARAYAN Vr1BAL MAYAL 
«Garo . . LL 


Rights and 
es of prior and subsequent mortgages 
—Suit by second mortgagee—Right of redemption. 
—S mortgaged a house and site to Ё on the 4th 
January 1870, and on the 21st Pebrusry 1870 he 
(2) mortgaged the mme property to D. On the Sed 

anuary 1874 Е brought a suit against S on the mort- 
gage and obtained a decree, which directed the satisfac- 
tion of the mortgage-debt by the ssloof the mortgaged 
property. Е did not make D в party tothat suit. The 
property was sold by the Court and purchased by № 
in his own name, but as trustee for R. At the Court 
mle, D, the puisne mortgagee, gave notice of hi 
slim to R and М. D med М, B, and 8 for the 
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amount due on his mortgage. In his evidence Б 
admitted that ho, subsequently to the mle to М, 
pulled down the house and sold portion of the mate- 
rials, The lower Courts dismissed the suit, holding 
that N (defendant No. 1), the purchaser at the suce 
tion в le, was not liable for the plaintiffs claim. On 
appeal to the High Court,—Held that D, being 
puisne mortgagee and as such representing the equity 
of redemption to the extent of his mortgage, should 
have had an opportunity of redeeming the mortgaged 
premises from A's mortgage, and should have been 
made a party to Е’ suit, He could not be deprived 
of his right by proceedings to which he was not a 
party, and was, therefore, entitled to a decree framed 
on the basis of such right of redemption. DAMODAR 
DzYCEAND c. Naro MAHADEV 


[I L. В., 7 Bom, П 


First and second 
Second mortgagee not made party to 
irst mortgagee for sale of mortgaged pro- 
sfer of Property Act (IV of 1882), 
—Certain immoveable Property, was 
mortgaged іп 1865 to H, in 1871 to G, in 1878 
again to Н. In 1883 the property was purchased by 
M, the representative of б, in execution of a decree 
obtained in 1877 by G in a suit for sale brought 
him upon the mortgage of 1871. To this suit 
decree the mortgagee under the deeds of 1865 and 
1878 was not a party. In 1885 M sued the repre- 
sentatives of H for redemption of the mortgage of 1865. 
One of the defendants pleaded that, as he was a 
puisne incumbrancer in the property in suit at the 
time of the plaintiffs suit against the mortgagors in 
1877, he ought to have been made a party to that 
n it, aod thus afforded an opportunity of Protecting 
is rij ушер! е mortgage-money.”” le 
did not in the Court below ssk in express terius to be 
allowed to redeem the plaintiffs mortgage, but he 
did so in appeal to the High Court. Held, with 
reference to the terms of s. 85 of the Transfer of 
Property Act, tbat inasmuch as the defendant was 
in possession of the mortgaged property at the time 
of the suit of 1877, and bis mortgage was a registered 
instrument, it must be presumed that the plaintiff 
had notice of its existence, and should, therefore, have 
made him в party ; and that, under the circumstances, 
he should be quest in the same position as he would 
have held if the decree of 1877 had never been passed. 
Held also that, although it would have been more 
regular had the defendant in the Court below asked in 
танас brought into Court what ho aleged tobe 
mortgage and brought into what he 
due thereunder, or expressed his willingness to pay 
such amount as might be found to be due on taking 
accounta, yet the defendant | having pleaded that he 
ought to have been afforded an ој ity of pro- 
tecting his righta by payment of the prior mortgage- 
money, the Court should not be too technical in such 
a matter, where tLe defendant had the undoubted 
right now asserted by him, and where the result of 
not 


wach 
[poss y. ‘ime Court, therefore, passed an order 
declaring the defendant entitled to retain possession 
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f the. y in suit, if within ninety days he paid 
into Aser ‘amount of the plaintiff's mortgace-debt, 
with interest, otherwise the lower Court's decree for 
redemption on payment of the amount due on the 
mortgage of 1805 would stand. MUHAWMAD SAMT- 
vDprx е. MAN STROH L L. R, 9 All, 195 


87. —— — ——— M Unnecessary de- 
clarntion—Coste.—A mortgagee holding two morte 
gages of the seme property sold, under the second 
morteaze, to the plaintiff, and subsequently under 
the first mortgage to his son, benami for himself, 
Held, in a suit against the mortgagee and the 
benamidars, that the plaintiff was entitled to set aside 
thia recond sale and to redeem, but that, the mortgagor 
not being a party, the Court was wrong in introducing 
into the decree a declaration to the effect that the 
plaintiff was entitled “as second mortgagee,” and 
had not acqnired the eqnity of redemption belonging 
to the mortgagor. Such в declaration should in 
appeal be struck ont as embarrassing to the plaintiff's 
title at the expense of Я те who resisted. 
CHOORAMUN SINGH e, MAHOMED 

(1. В. ЭТА. 91 

88. ———— Condition in de- 
спее, Ло a suit for redemption of a mortgage,—Held, 
with reference to the last paragraph of s. 51 of the 
‘Transfer of Property Act, that the Courts below were 
wrong in subjecting their decrees in favour of the 
plaintiff to the condition that the defendant shonld 
not be evicted till the crops he hed sown were cut. 
Dro Dar r. Вам AUR . LLB, В All, 508 


90. -—— Conditional de- 
cree for redemption.—A conditional decree fixing a 
period for payment of money found to be due on 
Boortgage-bonds entitling the mortgagor to redemp- 
tion, though not claimable as of right by the mort- 
gagor, who ordinarily should be ready at once with 
fir money, is a proper and judicious order passed by 
an Appellate Court, where tho Court of first instance 
determined the smount payable under the mortgage, 
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but failed to Ях any time in its decree for the рау" 
ment of such amount, Barna Кант Ват o. BRAG” 
wax Das . . . LL. R,1A1L, 844 
oL —— Decree for re- 
demption allowed in suit for ejectment—Discretion 
of Court.—A Court can in its discretion pass a decree 
for redemption in а саве in which the plaintiffs have 
sued in ejectment. ilakant Banerjee v. Suresh 
Chander Mullick, I. І. R., 19 Calc, 414: І. В» 
12 I. A., 171, referred to and followed. PARSHOTAM 
BHAISHANKAR г. RUMAL ZUNJAR 
[L L. R., 20 Bom., 196 
E E Suit for sale of 
mortgaged property without redeeming prior mort- 
gage—Tranıfer of Property Act (IV of 1882), 
4. 96.—1n a suit on в mortgage by а subsequent 
mortgagee who made prior mortgages parties thereto, 
and in which the plaintiff prayed that the amount 
duo to him might be realized by sale of the mort- 
gaged y, the lower Court decreed the suit, but 
required the plaintiff, before bringing the property 
to sale, to redeem certain prior mortgages. Held, on 
qe that although, on the authority of the case 
of Kantiram v. Kutubuddin Mahomed, I. Г. Ro 
99 Calc. 88, the plaintiff would be entitled to a 
decree giving him leave to sell the property subject 
to the prior incumbrances, yet, having regard to the 
difficulty and complication that would arise under such 
‘by reason of the fact that опе of the defen- 
dants, who had purchased the equity of redemption 
and certain prior mortgages, had obtained upon two of 
them decrees against the plaintiff, the decree passed 
by the lower Court was equitable and proper. BENT 
MADRUB MOHAPATRA v. SOURENDRA Монти TAGORE 
(LL. R., 28 Calc., 795 


93. — — Mortgage sued. on 
inadmissible in evidence for want of registration — 
Secondary evidence— Mortgage effecting consolida- 
tion of prior mortgages— Decree to redeem prior 
mortgages.—In a suit to redeem a mortgage of 1807 
which had been lost and admittedly had not been regis- 
tered, it appeared that it had been executed in consoli- 
dation of two prior mortgages, dated 1856 and 1860, 
respectively. Held that the plaintiff was not entitled 
to в decree on the footing of the unregistered mort- 
gage which could not be proved, but that he was 
entitled to redeem the two previous mortgages if they 
were found to be genuine and valid. ARUMUGAM 
Рплате. РивтлвАМІ . L L. В., 19 Mad, 160 


See KRISHNA PALLAI е. RANGASAMI PILLAI 
[L L R. 18 Mad, 462 


94. —— Mortgage being 
invalid, whether а тому decree cam be made upon 
the covenant in the —When а suit is brought 
‘upon а mortgage-bond, although the mortgage is held 
to be invalid on the ground that the requirements of 
в. 59 of the Transfer of Property Act were not satis- 
fled! the plaintiff is entitled to recover upon the 
covenant money which the defendant covenanted to 
pay. TOvALUDDI PRADA е. MAHARALI ЗНАНА 

(118.196 Calo., 78 
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@5,____________. Transfer of 
Property Act (IV of 1882), гг. 86, B8— Decree 
for sale—Provision for interest at contract rai 
until siz months from date of decret. — Defendan 
promised to pay plaintiffs a sum of money for value 
received, with leet thereon from the date of the 
promise until demand at the rate of 8 per cent. per 
annum, and after demand at the rate of 15 per cent. 
per annum until payment in full, and as further 
security for such re-payment deposited with plaintiffs 
the title-deeds of certain immoveable property. 
Demand was made, but was not complied with, 
whereupon plaintiffe informed defendants by letter 
that their account carried interest at the higher rate 
provided for in the promissory note. Plaintiffs now 
sued for the amount due in respect of principal and 
interest at the rate of 15 per cent. per annum from 
the date of their letter till payment, and asked that, 
in default of payment on a day to be fixed by the 
Court, the property might be sold. А decree having 
been passed in plaintiffs’ favour, provision was made 
lering defendants to pay the amount of 
сіра] and interest due at the date of the decree, with 
terest thereon at the rate of 15 per cent. per annum 
from that date to a date six months thereafter. Ob- 
jection having been taken to the form of this decree 
On the ground that payment of interest at the con- 
tract rate was only provided for up tothe termination 
of six months from the date of decree, instead of till 
prai ond that the decree was correctly drawn. 
principle there is no difference between а mortgage 
decree wi has become absolute and ordinary decree 
for money. After the day fixed for payment, or on 
the passing of the decree, as the case may be, the 
rights of the parties under the contract become 
merged in the decree, and afterwards there is no more 
Zeena do giving interest ай the contract rete in the 
one case in the other, Rameswar Koer v. 
id Nawab Mehdi Hossein Kham L. R., 95 Г. Ay 
179: I. L. В., 26 Calc., 89, and Bakar Sajjad v. 
Udit Narain Singh, I. L. R., 21 All., 861, referred 
to. Соммхвстлт Bawx ОР INDIA v. ATEBNDRU- 
‘ATTA LL R., 28 Mad., 637 


90. —____ Transfer of Pro- 
perty Act (IV of 1882), ss. 1, 67, 86-89— Usufruc- 
tuary mortgage, dated 20th April 1888, smed on in 
1884.—In a suit filed in 1884 on в usufructuary 
mortgage, dated 20th April 1882, a decree was passed 
for the payment of the mortgage-money, orin default 
for the sale of the mortgage property. Held (semble 
under the Transfer of Property Act) that the decree 
for sale was the right decree. VENKATASAMI v. SU- 
ввамантл . . . LLB, Ц Mad, 

9T. Construction of 
mortgage-bond—Liability of property other than 
that mortgaged.—Under a mortgage-bond, a mortgagor 
stipulated that, if the money advanced should not be 
repaid at a fixed date, the mortgaged property might 
be sold; and that, if the property were sold for ar- 
rears of Government revenue or for other causes, the 
mortgagee might, in such cases, recover the money ad- 
vanced by execution against the person or other 
perty of the mortgagor. Held, no mle having 
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place under the second stipulation, that ће ee 
could only obtain a decree against the princi pis 
perties. Narotam Dass v. Sheopargash Singh, 
І.І. R., 10 Calc., 747, referred to, BUNSBEDBUR v. 
Волл АЯ. . I. L. R. 16 Calo. 540 


98. — — — -- — .— — First and second 
mortgages—Suit by second mortgages for sale— 
Plaint denying or ignoring title of first morte 
gagee.—Where a second mortgagee, coming into 
Court and denying or ignoring the title of a prior 
mortgagee, asks to have the property sold as if there 
were no prior incumbrance, the suit should be dis- 
missed, and should not he decreed with words of limite 
ation reserving the rights of the prior mortgagee. 
Roghunath Prasad v. Jurawan Ras, I. L. R48 Ally 
105, referred to, Satra RAM v. HAR CHARAN LAL 


(LL.B, 13 AIL, 648 


pu the equity of redemption ‘of в 
property subject to two mortgages, and as part of the 
transaction paid off the prior mortgage. The mort- 
gagees under the second mortgage sued to bring the 
mortgage property to sale, making the original mort- 
gagor and the purchaser of the equity of redemption 
defendants, but omitting any mention of the lien 
acquired by such purchaser. Held that such omis- 
sion was not а valid reason for dismissing the plain- 
tiffs suit altogether. Salig Ват v. Haracharan 


Lal, I. І. E. 19 АП. 448, distinguished. Katr 
CHARAN о. AHMAD SHAH KHAN 

[I. L. £., 17 All, 48 

100. Rights of persons 


advancing money to pay off a prior mortgage— 
Suit to sell mortgaged property under mortgage.— 
Where, in в suit to bring certain immoveable pro- 
perty to sale under a mortgage, it was found that the 
predecossor in interest of опе of the defendants had 
advanced money upon a mortgage of the smo im. 
зате | Property in order to save a portion thereof 
om sale under two prior mortgages,— Held that 
such defendant was entitled to the buneit of the Pay- 
ment so made, and that the decree in the suit 
should be that the plaintif could only bring that 
portion of the property in suit to sale on payment to 
the said defendant of the money advanced as afore- 
said, with interest from the date of peyment to the 
date of the receipt of the final decree by the Court of 
first instance together with proportionate costs; sach 
payment to be made within 90 days from the sscer- 
tainment of such amount and the receipt of the final 
decree by the Conrt of first instance ; otherwise the 
plaintiff to be absolutely debarred from all right to 
redeem that particular portion of the property mort- 
gaged. Тотал v. KERUB CHAND. 
(LL. R., 18 All, 581 
10L— . ——_______ Purchaser of 
mortgaged property paying off prior incumbrances 
—Suit by pursne mortgages without offer to re 
deem prior mortgage.—The purchaser of a 
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of certain ‘mortgaged property paid off certain prior | 104. — — Mortgage" by 


mortgages on the property. The subsequent mort- 
gagce brought a suit for sale on his mortgage and 
made the purchaser a defendant, but did not offer to 
redeem the prior mortgages. Held that the suit 
would not for that reason necessarily fail, but the 
laiutiff ought to be given an opportunity of redeem- 
[^ the defendant's prior mortgages Salig Ram v. 
Har Charan Lal, I. І. R., 12 All., 548, distinguished, 
Kali Charan v. Ahmad Shah Khan, I. L, В.» 17 АИ» 
48 followed. MunamMap №МамАТ ALI KHAN v. 

Garman MUHAMMAD KHAN 
[L L. R., 21 All, 378 


308 —— Suit by puise 
incumbrancer—Decree for sale.—In March 1881, 
A purchased certain land, and in the same month 
mortgaged it to В, In June, the land was attached 
in execution of a decree. In August, A discharged 
the judgment-debt with money borrowed from C, and 
he hypothecated the land to him to secure repayment 
of the loan, In 1882, B brought s suit on his mort- 

age and obtained в decree, in execution of which the 
find was brought to sale and purchased by bim: C 
was not a party to this suit. In 1886, B sold the 
land to D under an instrament, which recited that 
out of the purchase-money R760 were retained by 
the purchaser for payment of prior incumbrances, and 
the finding waa that the purchaaer undertook to. pay 
the debt owing to C. C now used A and D to enforce 
his hypothecation. Held that C was entitled to a 
decree for sale, МАВАТАМАВАМТ NAIDU o. NARAYANA 
Bao. . . LL B17 Mad, 62 


103. Suit ow mort- 
gage for an account and foe sale of mortgaged 
property — Practice—Decree where puisne morigagee 
ira party defendant and asks for an account on 
the footing of his mortgage—Application to vary 
decree—In в suit on в mortgage, for an account and 
for sale of the mortgaged property, where a puisne 
mortgagee who is made a defendant appears and 
proves his mortgage and asks that the decree sought 
to be obtained by the plaintiff may also provide for an 
account on the footing of his mortgage, and for pay- 
ment of the amount found due to him out of the sale- 
proceeds, the practice of the Court is, where no issue 
is raised as between the defendants and no question 
of priority arises on proof of the subsequent mort- 

с, to make в decree directing an account on the 
ting of each of the mortgages, and fring one period 
of redemption for all the defendants, duhindro 
Bhoor» Chatterjee v. Chunnoo Lall Johuery, I. L. 
R. 6 Calc., 101, referred to. An application made by 
the purchaser of the equity of redemption, who had 
been made & defendant in such & suit and had been 
served with в summons, but had failed to appear, that 
the decree which had been made in accordance with 
the above practice sbould be varied by limiting it to 
в decree in favour of the plaintiff alone, on the 
ground that the Court had no jurisdiction in such а 
suit to make a decree betwen co-defendants, waa 

- dismissed. Ківвову Mouun Вот v. Клых CHURN 
Guosr + o. LL В, 88 Calc, 100 


mortgagee of his rights as such, but without assign- 
ment—Rights of sub-mortgagee as against original 
mortgagea.—R and others mortgaged certain im- 
moveable property to N К. N K made а sab-mot 

gage to C L purporting to mortgage to him his rights 
as mortgagee, but without assigning his mortgage to 
C L. Upon this title C Г sued for sale of the pro- 
perty mortgaged by R and othersto N K. Held 
that C L was not entitled to bring the property mort- 
gaged to N K to sale, but at most to obtain в decree for 
money against N К, in execution of which he might 
possibly have attached, if it had not been paid off, 
the moque held by N К. GANGA PRASAD е. 
Caves La + +. LL. R,18 ALL, 03 


106, — — — — —  — Prior and subse- 
quent incumbrancers—RigM of subsequent mort- 
gagee to redeem prior mortgage—Manner in which 
subsequent morigagee’s right of redemption iè 
effected by partial destruction of the prior mort- 
gage—Tranafer of Property Act (IV of 1882), 
4.74.—One М В was а co-mortgageo under mort- 
gages of the years 1867, 1868, and 1870, of a village 
called Ahak and shares in certain other villages, 
Surajpur, Raipur, Bamoti, and Khera Bururg. К D, 
the plaintiff, was the representative of в subsequent 
mortgagee of the share in Khera Buzurg. K Din 
1874 brought the share comprised in his mortgage to 
sale, and purchased it himself ; but without making 
М R or his representatives partics to his suit for salo, 
Subsequently, in 1879, М Е sued for a decree for sale 
of all the property mentioned above, but the decree 
which he obtained was limited to the village Ahak 
and the share in Khera Buzurg. X D was not made 
a party to this mit. In 1882, опе M M А purchased 
the share in Surajpur, which had been subject to the 
mortgage sued upon ly M R in 1879, but had been 
exempted from the decree obtained by М R in 1879. 
In 1892 K D sued for redemption of M R'a prior 
mortgage of 1867 and for a declaration of his right 
upon such redemption to bring to sale the property 
comprised in the mortgage, Held that, inasmuch as 
M Е? interest in the mortgaged property had been 
limited by the decree of 1879 to the village of Ahak 
and tho share in Khera Buzurg, the plaintiff was not 
entitled to в decree for the sale of the share purchased 
by M M Ain Surajpur. Монаммар MARXUD Ац 
e Кылан рав . . LIB, 18 All, 180 


100. — — — — — — —  framfer of 
Property Act (IV of 1889), г. 86—Suit by 
sub-mortgagee—Decree for sale-—A sub-mort, 
is entitled to в decree for the sale of the ооа 
mortgagor's interest in cases and in circumstances 
which would have entitled the original mortgagee on 
the date of the sub-mortgage to claim such relief. 
Мотно Ушла RAGHUNATHA RBAMACHANDRA VACHA 
MANALI TRURAI о. VENKATAOHELLAM CHETTI 
0. L. R., 20 Mad, 35 
107. — — — — — — Decree os first 
mortgage, a puisne not being joined— Purchase of 
mortgaged property by decree-holder for inadequate 
price—Right of puisne morigages—Intereat—A 
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mortgaged land to В and then to С. В sued on his 
mortgage, and obtained a decree for sale without 
joining a» defendant C, of whose mortgage he had 
notice; D, the son of the decree-holder, became 
the purchaser in execution and improved tho land 
at в considerable cost. С now sued the sons and 
representatives of 4 and B (both deceased) on his 
mortgage, and sought а decree for sale. Held (1) 
that the plaintiff was entitled to в decree for sale 
mte to the right of the representatives of B, 
if did not clect to redeem ; (2) that the 
purchaser was not entitled to allowances for improve- 
ments; (8) that tho plaintiff was entitled to interest 
at the agreed rate to the date of decree, RANGAYYA 


CuzrTIAR v. PARTHASARATHI NAICKAR 
[L L. R., 20 Mad, 120 


108, — — — — — — — Gwjarat Talukh 
dare det (Bombay Act VI of 1888), se. 81 and 
89—Моғідаде of talukhdari estate—Validity of 
mortgage before the Act—Decree upon the mortgage 
for sale of talukhdari estate—Sanction of Govern- 
‘ment to sale.—A talukhdar of the Ahmedabad district. 
perty in 1886. In 1802, 

is lien by sale of the 
passed а decree 

ding that it 
had no power under ss. 81 and 32 of the Gujarat 
Talukhdars Act to direct a sale of tho talukhdari 
estate, Held, reversing the decree, that the mort- 
gage, baving been effected prior to the coming into 

of the Gujarat Talukhdars Act, was not invalid- 
ated by cl. 1 of в. 81 of the Act, and that the Court 
was bound to pass a decree for sale in default of 
payment of the mortgage-debt. — Quare— Whether 
the property could be sold without the sanction of 
the Governor in Council, regard being had to the 


provisions of cl. 2 of в. 31 of the Act. Nagar Prags 
у. Jivabai, І. І. R., 19 Bom, 80, doubted. рови 
PULOBAND v. Daama 
Г. L. R., 20 Bom., 565 
(=) Noxsvrr. 
109. Suit dismissed as brought 
with liberty to bi a fresh suit—Civil 


Breeders Codi; ГА m- ere & ыы enforce- 
ment of hypothecation against immoveable property 
was dismissed “in the form in which it was brought," 
and “ with permission to bring а fresh suit” on the 
ground that the plaintiff, by purchasing a part, 
had put it out of his power to sue for relief against 
the whole of the hypothecated property,— Held that 
the decree being in effect one of nonsuit, which 
no Court in Indis had power to make, and not 
being made under s 878 of the Civil Procedure 
Code, and the plaint not having boen returned or 
rejected under Ch. V of the Code, the decision 
must be set aside. Watson v. Collector of Raj- 
Pd 18 В. L. R, P. Cy 49: 18 Moore's 
І. 160, and Kudrat v. Dime, I. І. By 9 
All., 166, referred to. BANWABI Das о. MUHAMMAD 
Mismar LLB, 9 All, 600 
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(y) PAPERS AND ACCOUNTS, SUITS FoR. 

. Suit for delivery of papers 
—Specifie decree.—In decreeing в suit for the deli- 
vering up of certain nekasi papers, it is not sufficient 
for the Court to order that the claim be allowed. 
‘The decree ought to contain a specific order upon the 
defendant to deliver up the papers. RAM CooMAR 
Зтвсав е. Kates Соомав Durr. 10 W. R., 879 

— Suit to recover accounts 
and papers—Inguiry in ezecution—In a suit 
to recover accounts and Ee instead of giving 
plaintiff a decree with a ion that it should be 
ascertained in execution what accounts and papers, 
if any, were in the hands of tho defendant, the 
lower Appellate Court ought to have remanded the 
case to the first Court with instructions to frame 
в new issue to try what papers and accounts, if any, 
wore in the hands of the defendant, and whether 
he had wrongfully refused or omitted to deliver 
them to plaintiff, and, if so, decide the case accord- 
ingly. JucozR Мати PANEER v. CHUTTUR NARAIN 
Гав n * . . . 17 W.R, 410 


(s) Panrrrion. 


— Partition, Suit for—Objec- 
tion to list of moreable ty.—Objection was 
taken to the accuracy of в list of moveable property 
of which the plaintiff claimed partition. The lower 
Appellate Court, without determining whether the 
list was correct or not, gave the plaintiff а decree 
for the whole of the articles mentioned in the list, 
declaring that particular excuses with regard to 
individual articles might fitly be determined in execu- 
tion of decree. The lower Appellate Court was 
bound to have ascertained whether any, and, if any, 
which of the articles were liable to partition before it 
Pronounced в decree. Sumo GOBIND е. SHAM 
Naraw Swen . . . . TN.W.,75 

13. —— —- Decree for move- 
ables in suit for partition of land.—Where the 
claim in a suit was for the partition of certain 
immoveable property, and for the profits of the 
property, and defendant in his account took credit 
for a eum expended in certain jewels, etc., it was held 
that the things во purchased, being charged st 
the plaintiff, belonged to the plaintiff, and a decree 
declaring his right to obtain them might be supported, 
although the claim did not refer to moveables. BUL- 
DEO SEHAI v. CHADER LALL . . ЗМ. W.,95 

114, ——— — — — — ——- Swit for por 
session by partition of nij-jote land and for mesne 
ofita. ere a suit for by partition of 
Kamut (nij-jote) lands and for wasilat is decreed, it 
is the duty of the Judge, in drawing up the final 
decree after the Ameen’s report, to state the bounda- 
ries of the shares of the parties, the interest of each 
share, and the exact amount due as wasilat. CHOW- 
DRY Імрар ALI е. Booryap Ал . 14 W. В., 02 

115. Death of one of 
sharers pending appeal — Alteration of decree om 
appeal — Death df a ce-porcener pendente ile 

40 
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‘The plaintiff obtained a decree in a partition suit in 
the Subordinate Judge's Court for his share in eer- 
tain joint family property in the possession of the 
defendants (his co-pareeners). The decree was affirmed 
on appeal. Тһе defendants filed в second appeal 
in the High Court ; but, before it was decided, one of 
the defendants died. The plaintiff at the hearing of 
the second appeal claimed a larger share in the family 
property than ho had been awarded by the decree of 
the Courts below. Held that he (plaintiff) wns 
entitled toa share in that of the co-parcener who died 
pendente lite, and that the decree appealed from 
ought to be varied accordingly. SAKHARAM MAHA- 
рву рлхов г. HARI KRISHNA DANGER 

[L L. R., 6 Bom., 118 


16. ——— ——— - Deshgat vatan 
held by desai.—Where the defendant in в suit for 
the partition of a deshgat vatan held the hereditary 
office of desai, and the vatan was property appertain- 
ing to the office, the decree for partition was accom- 
panied by & declaration that it was made without 
prejudice to the right of the demi to any 
payable out of it for the performance of 
to which he might be entitled under any law in force. 
ADRISHAPPA г. GURUSHIDAPPA 
[L L. R., 4 Bom., 404 
M —- Suit for parti- 
tion by a purchaser from a co-sharer—Decree in 
auch suit need not be for a general partition of the 
entire estate, —When a purchaser from a co-sharer 
in a joint family estate sues to have his share severed 
and given to him, the Court is not bound to force the 
members of the family into a partition of the whole 
estate. Itis, no doubt, open for each and every 
co-sharer to ask to have his share divided off and 
allotted to him (in which case he would have to pay 
court-fees according to his share), But, in the 
absence of such a request, the Court is not bound to 
determine what is the share of each of the co-sharers, 
and to compel him to take that share by making 
a general partition. In such a case the High Court 
refused, in second appeal, to accede to the prayer of 
some of the co-sharers, who had not appeared in the 
Court of first instance, to have their shares divided 
off and allotted to them, MURARRAO v. SITARAM 
[L L. R., 23 Bom., 184 
See ABDU KADAR с. BAPUBHAL 
(1. L. R., 23 Bom., 188 


118, — — — — — — Provisional 
decree in suit for partition—Right of appeal.—In 
а suit for partition of family property, a decree was 
passed declaring the share to which the plaintiff and 
some of the defendants were entitled in the family 
property, but reserving all other questions involved 
in the suit. Held that the decree was a provisional 
decree and was subject to appeal, but that it was 
irregular in form in that it should he contained 
declarations as to all the rights and liabilities which 
had been adjudicated on, and directions as to the 
accounts and enquiries remaining to be taken and 
made. KRISHNABAMI AYYANGAB v. RAJAGOPALA 


AYYANGAR * К L L. R., 18 Маа., 7: 
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118. ——————- --Talwkhdari 

estale— Decree of Рефеу Counc i 
menced in 1805 by в member of в joi 
the declaration of his rights in а talukhdari estate, 
partition not being claimed, the order of Her Majesty 
in Council (1879) directed that the talukhdar should 
cause and allow the villages forming the talukhdari 
estate and the proceeds thereof to be managed and 
applied according to the trust declared in favour of 
the family. The plaintiff in that suit afterwards 
obtained entry of his name as в co-sharer in the 
villages in the register kept under Act XVII of 
1876, в. 56 ; and then brought the first of the present 
for his share upon partition, both in that estate 
ва it stood in 1865, and also with the addition of 
villages since acquired out of profite, claiming an 
account against the talukhdari The latter alleged, 
among other defences, that the talukhdari estate was 
impartible, and brought в cross-suit to establish this, 
and also that it was held by him according to the 
rule of primogeniture, the right of other members of 
the family being only to the profits. Held that, in 
regard to the order of Her Majesty above mentioned, 
which was applicable to an estate held subject to the 
law of the Mitakshars, the talukhdari estate could not 
be declared to be impartible ; also that a declaration 
in the Judicial Commissioner's decree that a member 
of the family entitled to & share upon partition 
should hold it as an ппег-ргормеюг under the 
talukhdar could not be allowed to stand. PrRTHI PAL 
v. JOWAHIR SINGH L L. R., 14 Calc., 493 
[L R, 14 L A. 87 

See SHANKAR BAKSH r. HARDEO Вакен 

[L L. R, 16 Calc., 897 
L. В., 16 L A. 71 


(aa) PARTNERSHIP. 


130. Suit for dissolution of 
partnership.—In a suit of the nature of one for 
dissolution of partnership, it is incorrect to make an 
absolute decree for specific sum of outstanding 
balances without avything to guide the Court in 
fixing that amount. No amount ought to be decreed 
without satisfactory proof of its having been realized 
and misappropriated. Мох MOHINEE DASSEE e. 
loHAMOYE DASSEE . . 15 W.R.,852 


(bb) Possession. 


121. ‘Possession, suit for—Decia- 
ration of proprietary right.—In a suit for recov 
of possession of land, it was declared that the plainti: 
was entitled to possession as owner, and ordered that 
the defendants should deliver to him possession as 
such, Held on appeal that the decree should have 
simply declared that the plaintiff was entitled to pos- 
seasion without any declaration of right as owner. 
RADHAKRISHNA SETT v. HARAKRISENA Das 
[l B. L. R., O. C1 
Co-sharers—In- 


132. 
tervenors added as parties.—In a suit to recover pos- 
sesion of a certain mouzah, claimed by the plaintif as 
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portion of his dar-patni talukh, which was brought 
against several defendants, four other persons applied 
to be made defendants, on the ground that they were 
co-sharers with the defendants on the record in the 
property in dispute. The application was granted ; 
the added defendants were found to be possessed of 
the share which they claimed; and on the proofs 
which they adduced, the plaintiffs claim was dis- 
missed. The plaintiffs claim as against the original 
defendants, who made no oppcaition, was decreed in 
special appeal, on the ground that they should not have 
been made defendants, and that the plaintiff was not 
bound to prove his case against anybody else but the 
person against whom he had brought the suit. Held 
that, upon the one issue common to all the defen- 
dante, riz., whether the property claimed was in the 
plaintiff's talakh or in that of the defendants, tho 
Court could only come to one consistent finding ; and 
that on the finding of the facts in the Court below 
the suit should be dismissed against all the defen- 
dante, KALIPRASAD SINGH с, JAINARAYAN ROY 

[3 В.І. R., A.C, 24: 11 W. R., 801 


123. --- Suit by tenant 
Sor possession of julkurs—Expiry of lease before 
decree.— Where a. plaintiff sucd, while his lease waa 
still running, to recover possession of certain julkurs, 
and the lease expired after action brought, but before 
decree,—Held that the decree, instead of directing 
actual possession to be given, should have merely 
declared his right to possession up to the date on 
which his lease expired. UMANUND Roy г. SRER- 
XISHEN BANERJEE . . . ТМ, В, 948 


194. — — —— Decree in suit for posses- 
sion after void sale for arrears of revenue 
—Act XI of 1859, в. 84,—Where the original owner 
sues to recover wion when a sale for arrears of 
revenue is found to be null and void, and obtains a 
decree, the decree is sufficient for the purposes of 
в. 34, Act XI of 1859, without any special declara- 
tion that the sale is annulled : and the order for 
refund of the purehase-mouey should be made in 
execution of the decree. SREEMUNT LALL GHOSE v. 
SmAMA Soowpuzzs Dosszs . 19 №. R., 276 


195. —  — — Snuit for possession of share 
where co-sharer is in collusion with other 
defendants.—In а suit to recover possession of a 
specified share of land, the plaintiff charged the de- 
fendant No. 1, who was [pony interested with him 
in the land, with being in collusion with the other 
defendant, and complained that they had ousted him 
from his share, and asked for partition of the land 
and possession of his share. It having been found 
that the plaintiff was entitled to a portion only 
of the share he claimed, it was held that he was not 
entitled in this suit to have a partition at all, but 
that, as his co-sharer was in collusion with the other 
defendant, the plaintiff was entitled to relief, by a 
decree awarding him joint po: ion with defendant 


No. 1 of the portion to which they were entitled, 


RUSTUM ALLY г. AMEER ALLY SOUDAGUR 


00 W. R., 487 


то, п 
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126. — — — — Suit for possession under 
'urchase which turns out to be tainted with 
iud on the part of опе vendor.—Where a 
plaintiff sued for recovery of possession of property 
which he said he purchased from two defendants, and it 
was found as в fact that one of the defendants did 
not sell, but that the other used fraud in effect- 
ing the sale, it was held that the decision below 
which gave plaintiff в decree for the entire property 
against the defendant who acted fraudulently was 
erroneous, and that the decree should have absolved 
from liability the share of the defendant who did not 
in in or know anything of the sale. — KALEEDABS 

lozooMDAR v. MEHBROONISSA KHATOON 
(8 W. R, 492 


197.— — Suit by purchaser to have 
sale in execution of decree confirmed and 
for possession— Right to possession,—Aftera sale 
in execution of decree, the sale was set aside. Inssuit 
to have the order set aside to have the sale 
and for pessession of the property, the lower Court 
having made decree awarding possession of the 
property, as well as a declaration of right to have the 
sale confirmed, the High Court set aside so much of 
that decree as awarded possession of the property. 
SANGAM RAM е. BRROBART BHAGAT 

[L L. R., 3 All, 03 

128, —_——— Suit by purchaser for pos- 
session of share of ancestral estate. - In a 
suit for possession of lands under purchase of a share 
in an ancestral estate, the Judge, in pronouncin 
a decree for the plaintiff, ought to declare speci- 
fically whether the plaintiff is entitled to recover the 
share in an undivided estate, or specific lands as 
representing that share. RAMLOCHAN Das c. MAN- 


BUR ALI 1B. L. R., A. C., 65: 10 W. R., 96 
139, Purchaser from one of 
sevi divided co-sharers—Suit for joint 


possession—Partition when unnecessary.—The pro- 
perty in disputo (consisting of 12 thikans or plots 
of land) was originally held by 4 and В as tenants- 
in-common, and they divided the income 
to their respective shares. After 4’s death, his 
widow adopted C on condition that sho was to remain 
in absolute possession and enjoyment for her life, 
and that C was to succeed to the estate after her 
death. The widow mortgaged 9 out of the 12 
thikans, sold one, and granted а Д Tease 
of another to the defendant. The defendant also 
rchased B's share in the thikans in dispute. 
Tho plaintif purchased C's» rights, end om the 
widow's death sued to set aside her alienations and 
to obtain joint possession with the defendant of 
all the thikans, "The defendant pleaded (inter alid) 
that the widow's alienations were valid and binding 
on the plaintiff, and that the plaintiff’s remedy was 
a partition suit. Held that the plaintiff was entitled 
to be put into joint possession with the defendant. 
Both were outside strangers who had purchased the 
several shares of the separated ownersof the thikans 


in dispute. A partition suit was not, therefore, 
necessary. ANTAJI v. DaTTast 
(LL R. 19 Bom, 86 
403 
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130. — — — Suit by purchaser of share 
in undivided property—Right to possession.—- 
А purchaser at a Court-sale ought not to be put in 
exclusive possession of the while undivided land by 
virtue of decree against one co-parcener only. 
KALLAPA v. VENKATESH VINAYAK 


[L L. R., 2 Bom., 676 


181. ered of Jalal Ji - -—— Sale in execu- 
tion of decree of joint family property—Right о 
pa de Butt do cancel а НО the КАИ 
of the plaintiff, executed a mortgage to the defendant 
during the plaintiff's minority. The deed recited 
that the money was borrowed to pay off family 
debt, and to defray family expenses. The defen- 
dant sued G on the mortgage, and obtained в 
decree. A house, which was part of the family 
property, was sold in execution, and was purchased 
by the defendant himself, The plaintiff sued to 
have the sale set aside and to recover his half 
share in the house. Held that the plaintiff was 
entitled to be put into possession of the whole house, 


y 

was limited accordingly. 
not competent for ће Court in this suit to go into 
the question whether the mortgage by G was bind- 
ing on the minor plaintiff. Maruti NARAYAN v. 
Luacmaxp . . 


Held also that № was 


, 6 Bom., 


182, — — — Suit by purchaser for 
share of undivided property— Sale of joint 
Jamily property in execution of decree.—A judg- 
ment-creditor attached in execution and caused to be 
sold the judgment-debtor’s alleged one-twelfth share 
as a member of an undivided Hindu family, in 
seven parcels of land of which the applicant was in 
possession as manager. At the sale У became the 
purchaser; and subsequently, and without having 
himself entered into possession, Y assigned his 
interest in the purchase to G. G claimed to be put 
into possession, and obtained a Court’s order, directin| 
that possession should be given to him. The aj 
cant, however, obstructed the execution of the said 
order, and applied to the High Court to declare @ 
not entitled to the possession he sought. Мо division 
of the property in question, by metes or bounds or 
otherwise, between the members of the undivided 
family had ever been made, nor had the judgment- 
debtor ever had separate occupancy of any definite 
share of the same. Held that G's proper remedy 
was by a suit for partition, and that he could not 
claim to be put into joint possession with the appli- 
cant and the other members of the undivided Hindu 
family, of the family property. BALAJI ANANT 
RAJADIKSHA v. GANRSH JANARDAN KAMATI 


R,5 


Contra, INDBASA г. SADU 
(LL.B, 5 Bom., 505 note 

193. Suit (о set aside sale in 
execution of decree оп a mortgage to secure 
two debts—One debt only binding on tarwad— 
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Declaration of right to possession.—In a sult by 
members of a Malabar tarwad to set aside а 
sale in execution of в decree, passed on a mortgage 
which had been executed by their karnavan and 
senior anandravans in consolidation of two prior 
mortgages executed, respectively, to secure two debts, 
it appeared that one of these debts was binding and 
tho other not binding on the tarwad. Held that 
the Court should declare the plaintiffs entitled to 
the property sold notwithstanding the sale, but 
subject to the charge created to secure the binding 
deb, Есин: Маннан о. CHALI VADUYATR 
(LLB, 14 Mad, 404 


184. ———— Suit for possession of 
family property alienated for unjustifiable 
p —Alienation by life-tenant.—4 and B 
sued D aud E for the estate of a relative, C, the 
deceased husband of D, on the ground that the 
family to which 4, B, and C belonged was un- 
divided. D (who was в Hindu widow without sur- 
viving issue) and E pleaded division, and that D 
had sold and assigned the estate to E. This aliens- 
tion was not shown to have been made for purposes 
recognized by Hindu law. Held that the District 
Munsif, in disallowing the plaintiffs claim to 
immediate possession, should not have provided for 
the re-assignment of the estate from E to D for 
D’s life, but that he was right in declaring that 
after D’s death the property should revert to the 
plaintiffs as heirs of C. PzmRIYA GAUNDAN е. 
TIBUMALA GAUNDAN . 


» 


135. Suit by member of undi- 
vided family against manager—Decree on 
partition.—A member of an undivided family brought 
‘a suit for partition against his father, the managi 
member, and eight others, of whem the second, thi 
and fourth defendants were plaintiff's infant brothers, 
and obtained в decree. The Judge proceeded to 
ascertain the amount of the plaintiff’s share in the 
following manner, He assessed what he considered 
to be the sum received by the first defendant from 
the estate, deducted from that sum what he 
considered should have been the gross expenditure of 
the defendant, and decreed delivery by the defen- 
dant of one-fifth of the remainder. Held that such 
в decree was erroneous, Tara CHAND v. ВЕЕВ ВАМ 

(3 Mad., 177 


180. ————— Suit by son to set aside sale 
by father of ancestral property—Right of 
purchaser.—Where ancestral property is sold by the 
father, the son is entitled to sue for cancelment of 
such sale, and the decree should not be that the 

perty is ancestral and will pass to the father’s 
eirs on his death, but в decree cancelling the sale 
so far as it obstructs him in sserting his right 
and in effect decunog Ше sale to be ran ite 
interfering with actual possession, that may have 
been obtained by the purchaser. Basoo ВАМ е. 
@лзаритв SINGE 
(Agra, Е. В. 88: Ed. 1874, 65 
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137. Suit by member of undi- 
vided Hindu family for declaration of his 
right to & portion of the joint estate sold in 
execution of decree against another mem- 
ber.—Ina suit by a member of ви undivided Hindu 
family to have his right declared to а portion of the 
joint estate which had been sold by the Civil Court 
in execution of a decree against his co-parcener 
slone,— Held that the plaintiff should have a decree 
declaring that he was entitled to joint possession 
slong with the execution purchaser as tenant in 
common. But that, if a division in specie were 
desired, в suit should be brought for that purpose, 
-Mahabalay v. Timaya, 12 Вст. Rep, 138. 
followed, Basa3i LAKSHMAN v. VASUDEB VINAYAK 

(I. L. R., 1 Bom., 95 


188. — ———- Suit by member of joint 
undivided Hindu to recover pos- 
session of property alienated by another 
member—Position of purchaser from one member 
of family.—A obtained a dccree in a suit against В, 
and executed it by the sale of certain plots of land 
which B alleged belonged to him— A himself becoming 
the purchaser thercof. 4 entered into possession of 
the plots of land under bis purchase, and remained in 
possession thereof for а considerable time. As a 
matter of fact, the plots of land belonged—part abso- 
lutely and part as (о mortgagees in posscssion—not to 
B solely, but jointly to him and his father C and 
others, the members of an undivided Hindu family. 
А suit having been brought by С to recover possession 
ofthe said plots of land from 4 snd for mesne 
profits, and for payment over of a sum of R800 paid 
to А by the mortgagor of the mortgaged property in 
redemption of his e—Held that A was 
entitled to stand in B's place and to retain possession 
im respect of B's share in the said land, but no further у 
and that he held the mesne profits and the said sum of 
#800 as trustee for the other members of the seid 
undivided family to the extent of their shares in the 
family property. Ducarra SHETI v. VENKAT- 
RAMNAYA а, A . LLB, 5 Bom., 498 


See also KBISENAJI LAKSHMAN RAJVADE о. SITA- 
вам Mozamzav Jarm . I. L. В., 5 Bom., 496 


139. ——— Suit by co-sharers for 
recovery of possession— Sale in execution of 
decree of share of one co-sharer in undivided pro- 
{Е and Е, two out of five undivided Hindu 

тв, sued У (a purchaser at an execution-sale of 
the interest of one of the brothers, other than K aud 
Е) for the recovery of certain land of which V bad 
obtained possession under s. 269 of Act VIII of 1859. 
The lower Courts awarded two-fifths of theland to К 
and Е ss being the amount of their share in ће land. 
Held by the High Court that the decree could not 
be maintained, as K and Р, being two of several 
co-parceners in undivided property, could not say 
that they were entitled to в specific share in any 
portion of that property. They might have sued for a 
general partition, or for a decree declaring them 
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entitled to joint possession with У. KALLAPA BIN 
GIRMALLAPA є. VENKATESH VINAYAK 
LI. L. R., 2 Bom. 676 
140. Suit for ejectment of tres- 
passers—Co-sharers.—Where a tenant has been 
put into ion of ijmali property with the con- 
sent of all the co-sharers, no one or more of the co- 
sharers can turn the tenant out without the congent 
of the others ; but no person has a right to intrude 
upon ijmali property against the will of the co-sharers 
or any of them; if he does во, he may be ejected 
without notice, either altogether, if all the сов 
join in the suit, or partially, if only some wish to 
eject him ; and the legal means by which such a 
partial ejectment is effected is by giving the plaintiffs 
possession of their shares jointly with the intruder, 
as explained in the case of Hulodhur Sen у, Gooroo- 
doss Roy, 20 W. R., 126. BADHA PROSHAD WASTI 
v. Esur . LL. R., 7 Cale, 414 : 9 C. L. R., 76 


Kaman KUMARI CHOWDHURANI е. KRAN 
Снлхрва Вот о. 2С. №. М. 880 
141. Buiton agreement making 


sharers severally liable— Decree causing joint 
liability.—1t a plaintiff sues upon ап ikrar, he is not 
entitled to а decree contrary to ite terms. Thus, if 
the ikrar makes each of several sharers severally 
liable, all the co-sharers cannot be made jointly liable. 
Mreza NAWAB v. Влнлроов ALL SHAM LAL с. 
Banapoor Ац . . . + TW.R., 156 


142, — ———— Joint ownership — Decree 
against joint owner where suit. is barred against 
his co-sharers—Limitation.—The interest of V as 
co-sbarer in certain land was sold in execution of 
ор Dun. 1t was purchased by 5, who 
sold it to the plaintiff, ‘The plaintiff sued for posses- 
sion, and the other co-sharers were made party defen- 
dants to the suit, which, however, was held, as against 
them, to be barred by limitation, Held that the 
plaintiff was entitled to be put into joint possession of 
the land with them, although the suit as against 
them was barred, KRISHNAJI BIN MALJI v, VITHU 

[L L. R., 18 Bom., 505 


143. 'cener's right tojoint 
ion of the w. or any part of the 

joint estate without necessity for partition 
—Joit Hindw demie Ш co-percener ins joint 
Hindu family is entitled to claim joint possession of a 
portion, and necd not sue for a partition. Where it 
appeared that the parties to the suit each held parcels 
of the undivided family property in exclusive ров- 
session, and the plaintiff asked for joint possession 
with the defendants,— Held that he was entitled to a 
decree for joint possession. A co-parcener is entitled 
to в joint benefit in every part of the undivided 
estate. RAMCHANDRA KASHI PATKAR c. DAMO- 
DHAR Tenax PATZAR . L L. В., 90 Bom., 467 
144. — ——— Buit for possession by 
owners of adjoining estates—Right of parties 
to equal moieties of property decreed, although 
each had claimed the exclusive title—Decrees dis- 
missing their suits recersed, the evidence being 
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ient as to the former, but not the latter right. 
—In crosesuits between the owners of adjoining 
estates, each claimed, against the other, to be entitled 
to, and to be put into possession of, property situate 
on the boundary between their estates. The High 
Court dismissed both claims on the ground that the 
evidence of the exclusive right of either party was 
insufficient. Held that, although this might be so, 
there was, nevertheless, sufficient evidence of por 
session having been held by both the one and the 
other, and of the title of both, to support the con- 
clusion that each had a claim to an equal moicty, to 
which each should be declared entitled. Each should 
be put into possession of the moiety which was opposite 
to and adjoined his estate. KHAGENDRA NARAIN 

CHOWDRY v. MATANGINI DEBI 
[L L. R., 17 Calc., 814 
L. R17 L A., 62 
— — —— Suit for exclusive pos- 
session of property—Finding that parties hace 
equal right to posses Decree for joint pos 
n.— Where the plaintiff claimed exclusive pos- 
scssion of immoveable property to which the defen- 
dant also claimed to be exclusively entitled,— Held 
that the Court was competent, upon the finding that 
the property belonged to the parties jointly, to give 
the plaintif a deeree for joint ion. Wali- 
ullah Khan у. Muhammad Israr-ullah Khan, I. L. 
Е. 10 АИ. 627, distinguised. Want ALAM v. 
SAPAT Атам . . . LLB, 12 AIL, 556 
140. — ——— Suit for exclusive pos- 
session — Decree for joint possession, circumstances 
auch decree will be granted.— Although 
under certain circumstances in а suit for exclusive 
possession of immoveable property a decree for joint 
Possession may be given, nevertheless such a decree 
should not be given unless the plaintiff asks for it, 
and the evidence shows that he is entitled to it. 

ANTU SINGH с. MANDIL SINGH 
[L L. R., 15 All, 418 
147, — — — — — — Joint ownership 
proved at hearing— Procedure,— Exclusive posses- 
sion can only be awarded on Lig of exclusive title, 


PARASHRAM ©. Mirası . I. » 10 Bom., 569 

148. E бий dy e 
owner exclusive poi от— Procedure, — The 
и for of certain land. The 


posses 
lower Court held that the laud was the joint property 
of the plaintiff and defendant, but, finding that the 
Plaintif 1 had been in exclusive possession, allowed his 
claim and gave him a decree. On second appeal, — 
Held that exclusive possession could not be awarded 
unless exclusive title was proved. On plaintiff's appli- 
cation, which was not opposed by the defendant, 
the decree of the lower Court was varied, and the 
plaintiff was awarded joint sion of the propert: 
in suit. NANA v. APPA . T. R., 90 Bom, 627 
149. ———— — Suit for possession of land 
sold in execution as proj of third 
parties.—The Рашн sued in 1893 to recover 
ion of land of which their family had been in 
possession till 1884, The land had been sold to the 
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defendant in 1881 in exccution of а decree against 
the plaintiffs’ cousins, but the sale had not been con- 
firmed, А decree was passed as prayed in respect of 
в moicty of the land which represented the plain- 
tiffs’ share. Held that the decree was right. М№АВА- 
BIXHA NAIDU ©, ВАМАВАМІ 
(LL. R., 18 Mad., 478 
150. Suit by sur-i-peshgi lessee 
for possession in & Civil Court—Landlord and 
r--peshgi lease—Sub-lease by ie 
ев— Default by sub-lessee, who L 
possession the original lessor and denies the zur-i- 
peshgi lessee’s tilie—Jurisdiction of Civil Court— 
Execution of decree—Civil Procedure Code, г. 263 
and 264.—'Two occupancy tenants granted а zur-i- 
péshgi lease of their occupancy bolding to one В L 
for в term of sixteen years. Е Г sublet the holding. 
for a term slightly less than his own. The sub-lessces 
made default in payment of rent. E L distrained 
their crops. Thereupon the original lossors inter- 
vened, claiming the crops as theirs, The question of 
the distraint having been decided by the Court of 
revenue against bim, E Z then brought a suit in а 
Civil Court asking for ejectment of both leseors. 
aud his lessees and to be put into actual possession 
himself, Held that the plaintiff was precluded by 
reason of the lease granted by him, the term of which 
had uot expired, from obtaining actual possession, 
unless the sub-lessecs were ejected, which could only 
be done through the Court of revenue. But the 
Plaintiff was entitled to а decree declaring his title as 
zur-i-peshgi lessee and putting him into posession of 
the rents aad profite of the holding as zur-i-peshgi 
lessee; the decree for possession to be executed under 
в. 264 of the Code of Civil Procedure. — SiTA BAM v. 
Bax Lan. . LL 440 


15L ————\Decree for possession under 
mokurari lease—Condition as to payment of 
rent.—After the sale of а share in an estate under the 
provisions of Act XI of 1859, a suit was brought to 
establish в mokurari lease, as an incumbrance under 
в. 54, upon the share in the hands of the purchaser. 
The mokurari lease having been established as to 
so much ouly of the lands as were covered by the title 
proved, the decree below, although no question of 
apportionment had been raised, was conditional that, 
the whole rent reserved should be paid. Held that 
this condition should have been omitted, the amount 
of rent being determinable by a future proceeding if 
necessary. IMAMBANDI BEGUM с. KAMLESWARI 
РеввнАр . . . LL. R., 14 Calc., 108 

[L R. 18 L A., 160 


159. — Suit for possession and 
mesne profite — Direction for inquiry as to mesne 
profits—Civil Procedure Code, s. 212.—Where, 
under в, 212 of the Code of Civil Procedure, & Court 
in a suit for possession of immovesble property and 
rofite в decree for the property and 
directs an inquiry into the amount of meme profite, 
the direction as to the inquiry into the amount of 
mesne profits need not necessarily be contained In 
the decree. Pura» Chand v. Roy Radha Kishen, 
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4. L. R., 19 Cale. 182, referred to. Fatma BIBI 
е. Авроь Мар . . I.L.R.,14 AIL, 581 


(се) РВЕ-ЕМРТОМ, 


158. 


depend on 
a specified 


[10 W. R., 58 


Contra, Ewaz е. MoKUNA BIBI 

[L L. R., 1 AIL, 132 
where it was held the Court was competent to make 
such a condition, and that, if the decrec-holder fails 
to comply with such condition, he loses the benefit of 
the decree. 

154. ——— Deposit of pur- 
chase-money—Power of Court.—A pre-emptor ob- 
tained в decree which provided a certain time within 
which the sum ascertained to be the purchase-money 
was to be deposited. He appealed against the amount 
fixed, but failed in his appeal, and during his appeal 
the time fixed for the deposit expired, and the Judge 
refused to fix any further time. He/d that the plaiu- 
tiff, in appealing from the original decree, could not 
escapo from the obligation which it imposed, and the 
lower Appellate Court was not bound by law to insert 
iu its decree any special direction coucerning such 
deposit, unless occasion called for it, although it was 
competent to have done so. SHEO РкввнАр LALL v. 
"THAKOOR RAI 

Agra, 254:8. С. Agra, Е. B., Ed. 1874, 158 


155, —— ——— — — — —— Conditional de- 
cree. — Wherc a share in a certain ља sold by 
the holder of the 


ры 
hare to в stranger, and three per- 
sous, holding equal shares in the patti, were equally 
entitled under the village administration paper to the 
right of pre-emption of the share, the decree of the 
High Court in the suit specified a time within which 
each party to the suit should pay into Court а pro- 
portion of the purchase-money, and declared that, if 
either failed to pay such proportion within time, the 
other of them making the further deposit within 
time should be entitled to the share of the defaulter, 
MAHABIR PARSHAD c. DEBI DIAL 
[L L. R., 1 AIL, 291 
Deposit of pur- 
chase-money—Appellate Court, Powers of —Civil 
Procedure Code, 1877, г. 914.—The decree of the 
Court of first instance, in а suit to enforce а right of 
ption, directed that the sum which that Court 
ascertained to be the purchase-money should be 
deposited within one month from the date of the 
decree The plaintiff appealed, contending that such 
sum was not the purchase-mouey. While the appeal 
was pending, the time fixed by the decree of the Court 
of first instance expired without any deposit having 
been made. The Appellate Court dismissed tho 
ај |, fixing by its decree, of its own motion, a further 
for the deposit. Held, following Sheo Pershad 
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Lall у. Thakoor Rai, 8 Agra, 254, that the Appellato 
Court was competent to extend the time for making 
the deposit, and its action and order did not coutra- 
veno the provisions of в. 214 of Act X of 1877. 
Paxenapt Lar, c. Кам Dut L L. R., 9 All, 744 


157. Allegation by 
plaintiff that a certain sum is the actual price— 
Omission to allege readiness and willingness to pay 
actual priod- Discretionary power of Court to 
grant decree.—The Court of instance dismissed в 
suit to enforce a right of pre-emption, although it 
found that the plaiutiff had such right, on the ground 
that the actual price of the property was a larger 
amount than the amount which the plaintiff alleged it 
in his plaint to be, and the plaintiff had not in 
his plaint expressed his readiness and willingness to pay 
any amount which the Court might find to be the 
actual price, On appeal by the plaintiff, the lower 
Appellate Court gave him a decree conditional on the 
payment of such larger amount within a fixed time. 
Held that it was not ni to interfere with the 
exercise of the lower Appellate Court's discretion in 
the matter, particularly as the defendant had not 
objected to such exercise in his memorandum of 
second appeal. Durga Prasad v. Nawazish Ali, I. 
L. R., 1 All., 591, distinguished. Navsatu SINGH 
v. Kisuan Siyon . . L L, R., 3 AN., 768 


158. — — — — — — — — Riral mits to 
enforce the right of pre-emplion—Civil Procedure 
Code, г. 214.— К and R, two co-sharcrs of a village, 
instituted separate suite in which each claimed to 
enforce the right of pre-emption, based on the 
wajib-ul-urz, in respect of the same sale of a share in 
a village, to a stranger. The Court of first instance 
made the plaintiff in one suit a defendant in the 
other. The suits were tried together, and R being 
held to have better right under the terms of the 
wajib-ul-urz than X, his suit was decreed, contingent. 
upou payment by him of the purchase-money within 
one mouth from the date of the decree. К’ suit was 
dismissed absolutely. Held that decrees in cases 
where two rival pre-emptors of the same decree scek 
to enforce pre-emption, as each necessarily must do, 
iu respect of the whole property conveyed by one 
transfer, are defective if they dismiss the suit forany 
proportion of the property without providing for the 
contingency of the rival preemptor decree-holder 
omitting to enforce his decree in respect of the share 
decreed to him. А fortiori, where the rival decree- 
holders possess different degroes of pre-emption, the 
decree, in at least oue of the rival suits, must be 
wescutially defective if no provision is made for the 
contingency of the superior pre-emptor never enforc- 
ing his right. The question what should be the form 
of the decree in such cases can be dealt with ouly by 
exercising the vast and fixible jurisdiction possessed 
by the Courts of equity in adapting their decrees to 
the exigencies of each case, so as to grant the actual 
relief required by the parties. Held, applying the 
principles of equity to the present case, that tho 
Court of frst instance acted rightly in adding tho 
name of each rival pre-emptor as party defendant in 
the suit of the other, and in decreeing the claim of 
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the superior pre-emptor, but that the decree in K’s 
suit was defective aud incquitable, inasmuch as it 
dismissed the suit in toto, disallowing his pre-emptive 
claim wholly irrespective of the contingency of R’s 
omission to enforce the pre-emption decreed to him 
by depositing the purcbase-moncy within time. Ав 
E admittedly had pre-emptive right as against the 
vendee, his suit should have been decreed against the 
latter in the terms of s. 214 of the Civil Procedure 
Code ; subject, however, to the condition that the 
decree should not take effect, во far as the enforcement 
of preemption was coucerucd, in the event of R's 
enforcing the superior pre-emptive right decreed to 


Kasur Natu е. Muxuta PRASAD 
[L L. E., 6 All, 870 


See HULASI г. 5нво PROSAD 
[L L. B, 6 ALL, 455 


(dd) ТВЕВРАВВЕВ. 


159. -— Trespasser, Suit 
against— Decree for damages and not for account. 
— А trespasser is not liable to account, but is liable 
for damages. Where the lower Appellate Court 

a preliminary decree for an account against 
the defendants who were trespassers by reason 
of their intermeddling with the plaintiff's estate,— 
Held that the defendants were not liable to account, 
but were liable for damages, and the proper course 
for the lower Court was to enquire what damages 
the plaintiff had sustained by reason of the trespasses 
complained of by the plaiutiff. SRINIBASH ADAK є. 
Моввнрва NaTH Das . . 4C. W. N., 105 


2. CONSTRUCTION OF DECREE. 
(а) GENERAL CASES. 


——— Mode of construction— 
Ezeoution of decree.—In execution, a decree must be 
construed by its own terms, and not by the plaint. 
Мово Ківновк MojooMpAR e. ANUND MonUw 
'Мозоомрав . š . . 17 W. R, 19 

181. — — ———— — — ——- Decree how con- 
airued for purposes of execution.—A decree cannot 
be extended in execution beyond the real meaning of 
ita terms. BUDAN ©, RAMCHANDRA BHUNJGAYA. 

L. R., l1 Bom, 587 

163. Uncertainty in decree— 
Execution of decree—Power of Court to take eci- 
dence to ez plain it.—Where the terms of а decree are 
‘uncertain, it is not competent to the Court of execu- 
tion to make any enquiries, by taking oral or docu- 
mentary evidence, to ascertain the meaning of such 
terms. Neppyak CHAND SHAHA e. GOBIND CHUN- 
ркв бонд. .  .L D. R., 10 Calc., 1002 


See DWARKANATH HALDAR е. KAMALA KANTH 


Нырав . ЗВ. L. В., Ap., 128; 19 W. R., 99 
and Karsa ПввЕЕ r. Mvpoo Sooprn Снот- 
рн. . . e a 171 


168, —— ———- Ambiguous decree— Refer- 
ence to pleadings in the suit (o ascertain meaning of 
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2. CONSTRUCTION OF DECREE—continued. 
the decree.—Where a decree is in its terms ambi- 
guous, it is competent to the Court executing it 
to refer to the pleadings in the suit in which such 
decreo was passed to ascertain its precise Ба 
Muhammad Sulaiman v. Muhammad Yar, І. L. 
Е. 6 All, 30, distinguished. Jawahir Mal v. 
Kistur Chand, I. L. R., 18 All., 848, and Robinson 
у. Duleep Singh, L. Ru 11 СА. D., 798, referred to. 
LAOHMI Narain e. МАША Nate 

(LLB, 18 All, 944 

164. In construing а 
decree, the terms of which are ambiguous, such con- 
struction must, if possible, be adopted as will make 
the decree & decree in accordance with law, and not 
a decree such as the Court making it bad no power 
to pass. AMOLAK BAM г. LACHMI NARAIN 

(LL.B, 19 AIL, 174 

165. Duties of ezo- 
outing Court—Transfer of Property Act (IV of 
1882), s. 88 — Decree for sale от a mortgage wrongly 
allowing interest after date fized for payment.— 
Where a decree for salo under the Transfer of Pro- 

у Act as framed is ambiguous, the Court execut- 
ing it must put its own coustruction on it, and, if 
possible, will construe it as a decree properly framed 
according to law ; but where there is no ambiguity 
in the decree, the eens oat ів bound to execute 
it according to ite terms, whether the decree be right 
or wrong. Amolak Ram v. Lachmi Narain, L L. 
B., 19 All., 174, and Badshah Begum у. Hardai, 
All. W. №. 1898, р. 17, referred to. Равно Na- 
Ral Swen о. Ror Since L L. R., 20 All, 897 

106. —— А Court execute 
ing в decree, the terms of which are ambiguous, 
should, where it is Possible ра such а construction 
‘upon the decroe as would in accordance with 
law. Amolak Ram v. Lachmi Naraim I. L. В. 
19 All, 174, Рифы Narain Singh v. Bup Singh, 
І. L. R., 20 All., 397, and Maharaja of Bhartper 
v. Kanno Dei, All. W. М. 1898, p. 164, quoad hoc, 
approved. BAKAR SAJJAD ©. UDIT Мадади Sum 

(LL.B, 91 AL, 361 

MER body, cc erone betwen: head- 

oree—Description о) 
106 o dene person wes described ба 
the purchaser of the dccree-holder's rights and inter- 
ests, but the ordering portion of the decree gave 
him nothing, he was held to have acquired no right 
under the decree. ZOYNUL ADBEBN г. Рноедвн 
Снонрвв BOTHRAH . . 15 W. R„ 196 


168. —————— Decree making further 
enquiry necessary—Court executing decree.— 
Where в decree shows clearly the intention of the 
Court which makes it, but leaves something undeter- 
mined until further enquiry, such enquiry must 
be hold as intended to be made by the Court to which 
tho decree is sent to be carried into effect. 
Cuan Gorzowa v. Тпоск Снанр SINGH 
08 W. в., 612 
169. Evidence to explain de- 
cree—Registrar’s mote of judgment.— А note of the 


Новсок 
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judgment of the Court taken by a Deputy Registrar 
‘cannot he consulted for the purpose of explaining or 
aiding in the construction of a decree. Where, there- 
fore, a deeree was, оп the face of it, an ordinary decree 
im а partaershi, suit, for the taking of th accounts 
between the in the usual way, the Court re- 
fused to allow the respeodent to show, by reference 
to such a note, that what the decree meant was that 
Ъе was to be credited, and his partners debited, with 
certain payments in toto, and not with their respec- 
tive shares ошу. SUMAR AHMED o. Нлл Ізмаш 
Нал Нав. . . ІІ. В. 1 Bom, 158 


170. ———— Discrepancy between de- 
cree and judgment—Limitation of, by judgment. 
— Where a decree of the Sudder Court was in gene- 
ral terms, viz., “that the appeal be decreed with 
costa," the judgment indicated a different in- 
tention,— Held that decree ht not to have 
been used to obtain execution for the whole of the 
claim, but restricted to that which it was the mani- 
fest intention of the Court to grant. Mxmpzs BEY 
v. ZSLLAL THAKOOR . . . 15 W. R., 580 


rm Ambiguous decree —Recital 
to decree—Judgment.— Whore a case was “ decreed 
with costs and boy en decree ut po 
what were to be paid or who were the per- 
sons EAS firt Court iine bert 
construing it the recit 
which those words, and доп of the 
judgment which was set out in the decree, CHUN- 
рав Мошох Тнакоов v. AMBITO CHUNDER 
TzAxoo» 843 


172, Decree of Appellate Court 
seversing summary ое reversal of а 
an Appellate implies an order setting 

i5 ‘been done under orders contradic- 

final order in the suit; but where a sum- 
made in the course of execution-proceed- 
been set aside in a separate suit brought 
i& cannot be necessarily implied 

the Court was to cancel every- 
the sum- 


ERREF 
inire 
it 

t 
| 


——— Statement of claim іп the 
of Appeal Court not & part of decree 
— Procedure Code (Act XIV of 1882), 
гг. 579 and 587—Practice.—On a second appeal, the 
High Court decreed the plaintiff's claim with costs 


of spp, differed from the claim as it had 
im the plaint. Held that the decree 
be erring to the claim as 
stated in the plant, and not se describes in the 

Procedure 


peper book. 
pared pag XIV of 1882) do not require the claim to be 
in the decree, so as to make such statement а 
of the decree itself. Soups SHRINIVASAPA v. 
mwara Haans L L. B., Ц Bom., 177 


174, Decree specifying & cer- 
tain time for execution—Construction—Con- 


iis 
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2. CONSTRUCTION OF DECREE—continued. 
dition—Precedent— Limitation.—The plaintiff ob- 
tained a decree on the 26th July (882, which dirccted 
that he should give tho defendant possession of 
certain parcels of land at the end of next Mar- 
gashirsha h January 1883), and that, on his 


doing so, defendant should remove certain 
hedges and sheds, and restore the land in suit to 
the plaintiff. On the 9th December 1885, the 
intiff applied to execute the decree. The dofen- 
t resisted tho application as being time-barred. 
He contended that, the plaintiff having failed to 
deliver up the land in his posscssion within the time 
guii in the decree, he had lost his right to execute 
i decree. Held that tho application was not 
time-barred. The а of the end of Mar- 
gashirsha had merely the effect of postponing the 
operation of the decree till that time, and the plain- 
tiff had three years from that date within which 
he might seek execution. The mention of a term 
when a particular right is ^о become enforceable is 
not а condition precedent, whether the enforcement 
be otherwise subject to а condition or not. NARAYAN 
Снітко JUVEKAR e. VITHUL PARSHOTAM 
[L L. BR, 13 Bom, 88 
175. Constructionin execution 
of an order in Council—Possession—An 
order of Her Majesty in Council was that а decree- 
holder should recover what was demarcated by “tho 
thakbust map and proceedings, of 1839." ` Held, 
on the construction of the order, that the latter 
words meaut the proceedings relating to the thakbust 
map, and did not include » survey map which 
lifored from it. RADHA PERSHAD SINGH е. 
Tomas ALI . . LLB, 18 Calo., 108 


(b) Ассосхт, Расввв гов. 


176. Decree for account, Nature 
of— Rights of parties insufficiently defined—Par- 
Нез. —A decree for an account is not в mere direc- 
tion to enquire and report. It d and must 
always proceed upon the assumption that the part; 
calling for it is entitled to the sum found duc. Pie А 
в decree affirming his rights ошу, leaving it to be en- 
quired into how much is due to him from tho party 
‘accounting. А decree for an account of dealings 
and transactions of в deceased partuer in a 
Hindu family bank and for a dissolution of the 

ership was in this case reversed on the ground 
that the respective rights of the parties were not 
sufficiently defined and declared, and that the proper 
parties were not before the Court, Jaxoxsy Doss 
е. Віхравох Doss . 8 Moore's L А., 175 

177. - Decree for sccount— 
Amendment of clerical error in decree by Appel- 
late Cowrt.—The decree of the Court of гея 
instance directed the commissioner ќо take ап 
account of the moneys paid by the plaintiff, during 
the period between 24th January 1865 and the date 
of the filing of the plaint, for tho usc and at the 

|uest. of the defendants, and to allow credit to the 
defendanta for the sums for which the plaintiff bad 
given credit in his i of demand, snd for all 
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other sums for which the defendants should prove 
themselves entitled to credit, wherever the same 
might have become payable, The defendants, i 
their surcharge to the plaintiff's account, cli 


credit for various payments made by them to the | 


plaintiff between 25th January 1865 and 5th July 
1865. The plaintiff claimed to appropriate these 
payments in satisfaction of i t the 
defendants prior to 24th January 1865. 


T 
commissioner by his construction of the terms of the. | 


decree the plaintiff entitled to make such 
appropriation, The Judge in the Court of first 
instance explained his decree to man that the 
whole account, prior to 24th January 1865, was 
wiped out, and directed the commissioner that the 
plaintiff was not entitled to make the appropriation 
he claimed. 
commissioner on the decree was 
Court of first instance puts про 
construction which to the Appellate Court appears 
to render the decree erroneous, and the decree, on the 
face of it, admits of another construction, which to 
the Appellate Court appears to render the decree 
correct, the Appellate Court will adopt the latter 
construct Hit Java v. Naran Morsi 


lt, Where the 


[L L. В.,1 Воюш, 1 


(c) Вошртмав, ERECTION ов REMOVAL ор. 


178. —— -— Buit for removal of ob- | 
iff. qualified by de- | 


struction— Decree for plai 
claring that parties retain rights exercised prior 
fo obstruction.—Iu в suit for the removal of в 
building which tho defendants had erected, and 
which was an obstruction to the plaintiff's right to 
use a courtyard adjoining their residences, it appeared 
that the land on which the building stood did not 


belong to either party, but that all the inhabitants | 


of the mobulla had from time immemorial exercised 
в right of way over it to and from their houses It 
also appeared that on a part of the same land there 
had formerly stood в thatched building used as 
a ^ sitting place” by the residents of the mohulla, 


The lower Appellate Court, while decreeing the | 


claim, observed that the defendauts, if they liked, 
could construct and use a shed “ according to the old 
state of things” and “ without offering obstruction 
to” the right of the plaintiffs to “use it as a sitting 
Place when necessary.” Held that this was uot a 


declaration of a right іа the defendants to build, | 


but merely а statement that the decree would not 
operate as an interference with the rights of the 
pra to have a similar thatched building set up as 
existed iu former times, Oficial Trustee of 
Bengal v. Krishna Chunder Mozoomdar, I. L. R., 
12 Calc., 239: І. R., 12 I. А., 166, distinguished. 
FATEHYAB KHAN е. MUHAMMAD Yusurr. MUHAM- 

MAD Yusurr r. FATEHYAB KHAN 
[L L R., 9 AIL, 434 


(d) Costs. 


179. -— — Decree for ooste.—A decree 
which ordered the defendants, speaking of them 


Held that the construction put by the | 


its own decree | 
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collectively, to ће paid their costs by the plaintiff, held 
to mean that cach defendant who appeared in the 
mit as a separate party was to be paid his 
separate costi estimated not by the actual 
expenditure which tho parties had been put to, 
but a sum in lien thercof calculated in a certain 
proportion to the value of the suit. GUNEsH Durr 
Singu e. Моходу Raw Сножрин 

(21 W. R., 288 

180. =: Separate de- 
fences. — Where a decree of the High Court directed 
that the respondent (the plaintiff) should pay to the 
appellanta (the defendants) the costs incurred by 
them in the lower Court, — Held that the costs refer- 
red t» were those which were specified in the decree 
appealed against as the costs incurred by the defen- 
dants, If several defendauts have served in their 
defence aud the lower Court has specified the coste 
incurred by each of them, the coste payable under 
the above directions will be their several costs, If 
they have joined in their defence, or, though they 

ve severed their defence, but the lower Court has 
specified a single wet of costs as the ошу costs 
which it will allow or treat as costs in the suit, 
then the costs payable will be the single set of costs. 
HAM Cuvxpex SEN e. Doonca Nata Кох 

[2 С. L. R., 158 

181. —-——- - Decree for usual costs and 
interest—Costs of precious suit set asi 
Where a decree was passed awarding the plaintiff's 
claim “with usual costs aud interest" without any 


| specification of the costs intended save the mention of 


some items in the schedule, and without mentiouing 
the rate of the interest or the date from which it 
should run, it was held that the decree was meant to 
ve all the costs which the successful party had 
incurred in the prosecution of the suit from the 
commencement until the date of the final decree, 
including costs incurred iu the abortive part of the 
proceedings, ie, in trials set aside, aud that the 
interest was to be at twelve per cent. on the amount 
of monoy actually decreed. BROUGHTON v. PERHLAD 
Sen ya А 19 W. R., 158 

183. .— — —- Decree in favour of 
appellant with costs to the respondent— 
Deduction from amount due.—Wben в decree in 
favour of an appellant describes a set of costs as due 
by the appellant to the respondent, it means not 
that any sum should be actually paid to the latter. 
but that the costs in question should be deducted 
from the gross amount decreed, and that the remain- 
der only should be recovered under the decree. 
lssuR CHCNDER МООКЕВЈЕЕ v. MUNMOHUN 
CuowpHRY . . А 19 W. R., 308 


183. Decree for costs and for 
redemption—Alfernative remedy—Right to eze- 
cute.— Where a decree, after awarding costs, went on 
to provide for the redemption of the mortgaged pro- 
perty in dispute, or, on the mortgagor’s failure to 
pay, for its sale and for the costs being added to the 
mortgage-debt as acharge on the property,—Held 
‘that the latter provision was an alternative remedy 
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which did not deprive the decree-holder of the right 
which the first part of the decree gave him of exe- 
cuting the order for costs in the samo manner as any 
other money-decree. ADJIN MULLAH MOODEEN с. 
Своіквнахк . . . . UW. R, 


—— Decree оп mortgage-bond 
—Execution of decree—Costs against judgment- 
debtors personally.—Certain plaintiffs were the 
holders of the following decree obtained ou a mort- 
gage bond: “It is ordered that the defendants shall 
рау to the plaintiffs the sum of 2,550 and costs 
R312, total 82,852, within two mouths from the 
date of the signing of the decree ; interest will run ou 
the said umount at the rate of 6 per cent. per annum 
up to realization. If the defendautsdo not pay the 
amount within the time prescribed, they will lose 
their right of redeeming the property mortgaged, 
posesio thercot will be given to the plaintiffs.” 
dgmeut-debtors making default, the decree- 
holders applied for execution : the Subordinate Judge 
directed execution to issue, but held that execution 
could not bo had for costs under the terms of the de- 
cree ; and this order was upheld by the District Judge 
on appeal Held that the decree-holders were eu- 
titled to their costs of the suit from the judgment 
debtors personally, or from properties belougiug to 
the judgmeut-debtors other than thoso mortgaged. 

RUTNES8UR SEIN v. JUSODA 
[L L. R., 14 Calc., 185 


. ———— Decree on mortgage—De- 
cree for forecloswre—Order absolute for fore- 


cloeure—Mortgagee oblaining possession—Subse- 
quent application by mortgagee to execute order 
Jor costs — Cicil Procedure Code, s. 220.—A decree 


for f containing a distinct and separate 
order for costs was afterwards confirmed by an order 
absolute for foreclosure, and the mortgagee under 
such order obtained possession. Subsequently he ap- 
plied for execution of the order for costs. Held 
that the costs awarded could not be considered part 
of the money due upon the mortgage, and as such, 
superseded by the order absolute and the mortgagee’s 
possession thereunder, and the application must, 
therefore, be allowed. Rutnessur Sein v. Jusoda, 
I. L. R., 14 Calc., 185, referred to, раморав Das 


о. BUDH Kvak. . LL. R, 10 All, 179 
186.— — Decree under s. 88 of 
‘Transfer of Property Act (ГУ of 1883) —Cicil 


Procedure Code (1889), аз. 219, 290— Decree appa- 
rently awarding costs twice ocer.—A decree drawn 
up under в. 88 of the Transfer of Property Act, 1882, 
was properly framed in accordance with the require- 
ments of that section, but, in addition to the pre- 
scribed contents of such в decree, contained a clauso to 
the following effect :—* It is further ordered that the 
defendant aforemid do pay to the plaintiffs aforo- 
said the sum of Н876-8-0, the amount of coste in- 
curred by them in this Court" Held that this 
latter clause was merely в formal compliance with 
the provisions of the Code of Civil Procedure, and 
was not intended to be a direction for the recovery of 
costs personally from the judgment-debtor. Chiranji 
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v. Moti Ram, All. W. М. 1898, р. 83, оп this point 
overruled. MAQBUL Fatima v. Latta Paasap 


^ [L L. R., 20 All, 523 
187. Order for costs in remand 
order dire “Costs to abide result ”— 


Execution for such costs when same not specified in 
Court below—Materials necessary for ascertaining 
result of remand for purpose of giving costs.— 
Where an Appellate Court, after setting aside the de- 
стее of the lower Court, remanded the case, aud the 
order as to costs provided “cost will abide the result,’ 
— Held that, if the result of the remand was entirely 
in favour of tho successful party, he was entitled, as a 
matter of course, to the costs in question, evon if the 
decree of the lower Court after remand did not con- 
tain any such direction. That the ошу materials 
that should be placed before the Court to determine 
the result of the remand are the judgment and the 
decree made in the case. Fant BHUSAN Roy CHOW- 
puky v. Bama бскрлв рев 4 С. W. N., 343 

188. ———— Decree for costs in suit 
against minor—Liability of guardian—In a 
suit against а minor, if the Court considers that the 
guardian should be personally ordered to pay the 
costs, it should be so stated in the decree or order. 
Where the guardian is simply declared liable for 
them as the defendant in the caso, the liability must 
be taken to refer to him as the representative of the 
minor and representing his estate. KOMUL CHUXDER 
Sgn v. SuRBEsSUR Doss GooPro 

[21 W. R., 398 
BRIJESSUREE Dossta е. KrsHoRE Doss 
(25 W. R., 316 

189. —.— — Rejection of suit in forma 
pauperis by guardian on behalf of minor— 
Personal liability for costs of suit.— Where a guar- 
dian obtains perm orm pauperis 
on behalf of а minor, the rejection of tho suit sup- 
plics no ground for throwing the costs of the suit on 
t lian ; and where the terms of a decree do not 
make any such distiuct order as to costs, no expres- 
sion of opinion in в judgment can import any such 
liability for costs into the decree.  BRIJESSURER 
Dossra v. К1внове Doss . 95 W. R., 316 


(е) DEED, EXECUTION or. 


180. ———— Decree directing execu- 
tion of conveyance—Consent decree— Effect of 
such decree where directions not carried cut.—ln 
September 1893, Е executed a mort, in favour of 
the plaintiff of certain properties of which ho waa in 
possession and which stood in his name, and handed 
over the title-deeds to the plaintif. Е died in 
December 1893, leaving two sous. In February 1895 
it came to the knowledge of the plaintiff that tho 
properties had been the subject of a suit in this Court 
in 1884 between R and his nephews, the defendants 
1, 2, 8, 4, and 5, and в consent decreo had been passed 
therein whereby 2 was directed to convey it to his 
nephews and reserving to R a life-interest in tho said 
property. The plaintiff now brought this suit to 
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that no con: 


е fendants 1, 2, 3, 4, aud 6 the imme- 
diate right to have a conveyance of the pr perty exe- 
Guted, but such right was merely inchoate wlach it 
Wt within their power to complete. The plaintiff's 
Eht, therefore, overrides tho interest cf the defen. 
dente 1, 2, 8, 4, and 6. ATUL Kusto Merck е. 

Отт LAL МокЕВЈЕЕ + 90. W. N., 80 


(f) Евстмент, 


Ejectment in default of payment— Act X of 1859, 
8.— Wh Él eed for arrears ee 
їое that, if they were not paid, defendant should 
jected, and the Deputy Collector gave him a dee 
Creo setting forth that the prayer was a Proce ding 
Under в. 78, Act X of 1869, and ordering that there 


be such & proceeding to execute, the order was 
held to be an order for ejectment. Grave Mano- 
MED е. OOLLAB `, 18 W. В, 240 


(9) Ехрожикхт. 


192, — Construction of a decree аз 
to the sppomtment of a manager of the 
property of в religious institution.—A decree 
of the Hight Conrt declared its bolder entitled, as the 
pandara sannadhi, or religious chief, of an adbinam, 
to see that a competent person, from ‘among the 
tembirans who had received initiation at that insti- 
tution, was appointed to fill the then vacant office 
of tambiran, managing certain matis. 
directed that the pandara should name a tambiran of 
his sdhinam for the office, whom, after inquiry as 
to his fitness, the subordinate € 
ТЯ that Court found him unfit, it was to appoint a 
tambiran of that adhinam upon its own selection. 


The High Court, on the 
appeal, decided that the first nomination 


inquiry as to the fitness of the person secondly named, 
finding on the evidence that the first-named was not 
fit. Held that on the construction of the decree the 
first nomination could not be withdrawn and а second 
one substituted before the inquiry, and that the person 


L. R., 17 Mad., 848 
в E A EI 
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193, - Jujmani right.—The phrase 
форта right” in a decree was construed td mesa 
the richt to participate in the offerings made to 
the idol, and not the offerings ог presenta which were 
imade to the priest himself. Јрсв Снокрив Cave, 
ХЕВВОТТУ г. Вново SoonpuRER DABEE 


(20 W. R., 831 


(А) ҒоврвІтувк. 


194. - Stipulation involving for- 
feiture—Penait, '— Сопзет decre А cousent 
deeree provided that the defendant should retain pose 
seseion of curtain land in perpetuity on payment of s 
fixed annual rent to the plaintiff, but that the plains 
tiff might re-enter іш case the defendant failed. to 


ву the rent. Тһе rent was not paid, and the trang 
des et ta s interest under the decree 
sued for possces е defendant contended that 
the above е decree was в penal stipulation 


which the rt would not enforce. Held that the 

doctrine of penalties was not ось to stipula- 

tions contained in decrees, and that the plaintiff was 

entitled to recover. SHIREKULI TIMAPA Нкора e. 

ManasLYA . LLB, 10 Bom., 485 
(i) Ham, 

195. — Liability of heir of mort. 


mortgace-debt out of such assets as he had О 
from the estate of his father (the mortgagor) was held 
not to include nesete which came to him after passing 
through the bands of another heir (his brother) im 
right of inheritance from that brother. — НА Ant 
«Амы Мокин... Тач. ноо 


(7) Hmov Уот. 


196. Hindu widow—Construction 
of order made by Settlement О, 
fo a Hindu widow—Transfer by 
The plaintiffs obtained a declara! 
Were the reversioncrs and heirs apparent, expectant 
the future death of a widow who, at the time of suit, 
had survived two co-widows, and that they, the 
Plaintiffs, would be entitled to inherit at her death the 
estate that bad belonged to the deecased husband. 
АП parties had proceeded, ва far as to the present 
appeal, on the view that the surviving widow had the 
widow’s estate only. But an order made iu the course 
of the settlement operations in 1865 had conferred the 
estate of the deceased on the three widows ва well as 
on his mother, in equal sbares of one-fourth each. 
Held that there was nothing in this order to show an 
intention to give to the mother aud widows anything 
more than an interest, such as that which Hindu 
"дот takes ; and that the inheritance would devolve 
in due course of law, an alienation which the widow 
had made operating only for her lifetime, Munya. 
LAL CHAODRI г. благ SINGH 

[L L. R., 17 Calc, 24g 
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197. — Money payable by instal- 
ments—Provisions for default in payment.—A 
decree, of which the terms had been arranged by soleh- 
namah between the parties, for payment of money 
by instalments with interest at six per cent., was con- 
strued to provide also for three contingencies, viz., 
non-payment at due date (a) of the first instalment, 
two consecutive instalments being in arrear at the 
same time; 9 of instalments other than the first ; 
(c) of the first instalment simply. Ороп the occur- 
тепсе of (a) or of (3), execution might issue for the 
whole decretal money, with interest thereon at twelve 
per cent. Upon the occurrence of (c), execution might 
issue for that instalment, with interest at twelve per 
cent. from the date of the decree. Тһе decree-holder 
having accepted t of the first instalment on 
the footing of e Held that he had not, by any 
admission or lement, precluded himself from insist- 
ing on the above construction as to (5). 
Das е. RUN BAHADUR SINGH 
[L L. R., 10 Calo., 805: 18 C. L. R., 418 
L. R., 10 L A., 168 
198. Construction of 
decree for money payable by instalmente—Term 
making the entire гит payable on default in pay- 
ment of some of the instalments at certain dat 
А decree for money payable by yearly instalments 
made the full amount payable on both the first instal- 
ment being unpaid оп the due date and two consecu- 
tive instalments being in default and unpaid at the 
same time. Defaults were made, and questions as to 
the rate of interest, on what amounts, and for what 
periods, by reason of the debtor’s delay, interest was 
payable, were dealt with in an order of Her Majesty 
in Council, which made declarations as to the allow- 
ances of interest to which the decree-holder would be 
entitled on the adjustment of accounts between the 
i The aceounts having been taken in the Court 
executing the order, the decree-holder applied for 
execution to the full amount. Held that the instal- 
ments having been paid, though not at due date, and 
applied in payment of interest, he was not entitled to 
such execution, because the contingency, on the 
happening of which he would have been entitled 
thereto, had not happened. Внам KISHEN Das v. 
Вок Ванаров нон . I L.R., 15 Calo., 761 


BALXISHEN 


(1) Інтввввт. 


190. —— —— Modification of decree on 
appeal—Omission to give interest.—Where the 
lower Court gave a decree for #911 with interest 
and the Sudder Court modified that decree by giving 
R853,—Held that the Sudder Court must have 
meant to give that sum with interest also, Rossoon 
Маномво v. Bassoo Bewa . 8 W. R., 163 

200. ——— Decree for sum covered by 
bond—Bond providing for interest.—Where s bond 
Беи for t ie payment of interest from the date of 

on 


i 
failure of. ent; of the ona 
certain dato and the deme awarded “bre eile mum 
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of money covered by the bond,"— Held that the de- 
cree meant something more than the |, and 
could only mean the principal together with the in- 
terest accruing thereon. ALBH AHMED SHAHAZA- 
DANUSHEEN v. BANY SINGH . 18 W.R, 277 


201 — .——- Mortgage-decree directing 
accounts, eto., to be taken and report given 
der of principal and interest before report 

— Refusal to accept tender and subsequent charge of 
interest.—A decree directed accounts to be taken of 
what was due for principal and interest under a mort- 
gage, such interest to be allowed “up to the time of 
yment hereinafter mentioned, or until six months 
the date of the decree,” whichever first should 
happen, and further directed the plaintiff to pay 
what should be due for principal and inter- 
est up to the date of payment, and costs with interest. 
at six per cent, from the date of taxation until pay- 
ment, within six months after the Registrar should 
make his report. The plaintiff tendered а sum suffi- 
cient to cover the principal and interest due, but in- 
sufficient to cover costs, at a time prior to the drawing 
up of the Registrar's repent. Held that the pay- 
ment of principal and “hereinafter men- 
tioned” referred to time after the Registrar had made 
his report, because the sum to be paid was & sum re- 

а 


ерівігаг?в report was given, 
was not a sufficient tender to stop interest from the 
date of the tender. ADMINISTRATOR GENERAL OF 


BENGAL е. AHwED Beco . LL, R., 9 Calo, 88 
(m) MAINTBNANOB. 
202. Maintenance, Decree for— 


Arrears of maintenance—Prospective decree for 
contingent arreare,—Where в decreo gave a certain 
sum per mensem to the plaintiff, and declared that the 
decree-holder should realize that amount monthly 
from the judgment-debtor,- Held that the decree 
merely recognized and declared the decree-holder to 
be entitled to the certain monthly allowance, but did 
not authorize her in execution of the decree to claim 
and obtain any arrears that might at any time fall 
due. JurmBiA CurrrA KOER v. BRAGEE KOER 

(8 N. W., 41 


(я) Mzsxa Рвоуттв. 


303. ——— Mesne profits, Decree for— 
Indefinite decrae— Mesne profits after institution of 
‘suit.—Where a plaintiff clearly asked in his claim 
for mesne profits subsequent to the institution of the 
suit, в decrce in effect (though obscurely worded) for 
his full claim will extend to such profits. SkrNWER 
v. ALDWELL В зм. м. 3 

304. ——— Ciril Proce- 
dure Code, 1859, ss. 196, 197.—Where the words of 
в decree could be completely interpreted under s. 197, 
Civil Procedure Code, and could only be brought 
under s. 196 by a reference to certain words in 
the plaint omitted in the decree, the Court held itself 
bound to regard the decree as only one for the meme 
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profits claimed. TooxDUN Siwon e. Років 
Naram мон. . . 90 W.R.54 
205. Ascerlainment, 


Date of—Interest on mesne profita.— А deeree for in- 
terest upon mesne profita from the date on which they 
are ascertained was held to mean from the date they 
are ascertained by the Court, and not by an ameen. 
DoonoA SOONDERI DEBIA r. SIBEsSUREE DABIA 
(10 W. R., 391 
206. Execution of 
decree—Interest on mesne profits.—AÀ decree stated 
that mesne profits were to be recovered “ with inter- 
est from the date of their ascertainment.” Held 
that the Court executing this decree had no authority 
to allow interest year by year upon the collections 
which ought to have been received. Новво DvRoA 
CROWDHBAIN v. SURUT SUNDARI DEBI 
[L L. R., 8 Calc., 338 


207. Decree for possession and 
mesne Pprofits—Local enquiry.—A decree de- 
clared the plaintiff entitled to the оп of land 
with wasilat from a date named, directing “the 
amount thercof to be ascertained on local enquiry,” 
and to bear interest from the date of its ascertai 
ment until payment, without saying more. Held 
that the decree-holder was entitled to wasilat until 
the date of delivery of possession to him, — Semble— 
Tt was not necessary for the judicial officer who made 
the enquiry to hold a Court on the spot. PAKNAR- 
UDDIN MAHOMED AHSAN e. OFFICIAL TRUSTER 
ор BENGAL . . .L Te 8 Calc, 178 


C. L. R., 176 
L. R., 8 L A., 197 


208, ———________ jabitity for 
mesne profits— Infercenor.—In a suit for possession 
and wasilat, V was originally the answering defen- 
dant; but when the suit had to be determined, U in- 
tervened of her own accord, and her name was, at her 
own request, substituted in the decree for that of N. 
Held that, on the wording of the decree, U was the 
person responsible for mesne profits and costs under 
the decree. Омвтка Dassia ©. CHIRUNJEEB PER- 
sup Bose . . . . 19W.R,81 


309. — Decree of Privy Council 
reversing decree declaratory of е — Mesne 
profits realized before reversal of decree.—Objec- 
tions having been successfully raised under в. 246, 
Act VIII of 1869, against a decree-holder's attach- 
ment of а tenure, as the property of his judg- 
ment-debtor, he brought а regular suit, and obtained 
a declaratory decree that the property belonged to his 
debtor. He then took out execution, attached, sold, 
and himself purchased the property in question. The 
objector in the meantime appealed to the Privy Coun- 
cil, and, having obtained в decree reversing the decla- 
ratory decree, took out execution against the opposite 
party for costs and wasilat. The opposite party ob- 
jected, but the Judge allowed the execution to proceed, 
‘and deputed an ameen to ascertain the amount of 
mesne profits collected. Held that the decree of the 
Privy cil could not be held to include restitution 
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of everything that the decree-holder would have en- 
joyed had the property not been sold in execution, 
Goran Сисхокв CHCCKERBUTTY e. Оорот LALL 
Dey * . . 18 У. В., 40 


310. Declaratory decr 
Separate suit—Mesne profits, Meaning of —De 
awarding mesne profits—Iu 1878 the plaintiff ob- 
tained a decree declaring that he was entitled to 
every year, from the defendant 12 per cent. 
of the reuts and profits of а certain inam village. 
The decree also awarded mesue profits from the date 
of the institution of the suit. In 1884 the plaintiff 
sought, in execution of this decree, to recover his share 
of the profits of the village for the years 1882-83 and 
1883-84. Held that the plaintiff could not pro- 
ceed to enforce his rights under the decree by way of 
execution, His remedy was by a suit on the right 
established by the decree. The decree had merely 
declared the right of the plaintiff to в certain share 
of produce, and payment was ordered of mesne pro- 
fits computed acconling to certain principles. Such 
an award was not an award of a periodical payment 
in æternum, The very word esne" implied а 
terminus ad quem as well as d quo, and, in the abe 
sence of в special order, the terminus was the date of 
the decree. VINAYAK AMRIT DESHPANDE є. ABAJI 
НАТВАТВАУ . . LL.R. 13 Bom, 416 


21. Taterpretation of decree 
awarding “future mesne profits” — Civil 
Procedure Code (1892), г. 211.—А decree for posses- 
sion of immovenble property was passed by the District 
Judge of Mirzapur on the 12th of November 1847 
in favour of a plaintiff declaring that “ the plaintiff 
is also entitled to mesne profite? That decree was 
affirmed by an order of Her Majesty in Council, 
dated the 11th of May 1895, without variation in re- 
spect of the order as to mesne profits. Possession of 
the immoreable property to which the decree related 
was obtained by the decrec-holder on the 30th of 
November 1895. Held that the decree of the 
Privy Council was to be construed as в decree 
awarding meane profits up to the date when pos- 
scasion was obtained and from the date of the 
institution of the suit, Fakharuddin Mahomed 
Ahsan v. Official Trustee of Bengal, I. L.R.,8 Cale 
178: Г. R48 I. 4. 197, and Paran Chand v. Roy 
Radha Kishen, I. L. В. 19 Cale» 132, referred to. 
Вым BAHADUR SINGH т. Виор INDAR BAHADUR 

[L L. R., 19 AlL, 296 


Held by the Privy Council on appeal that mesne 
profits were recoverable up to 11th May 1895 and (see 
в, 211 of the Civil Procedure Code, 1882) for a fur- 
ther period not exceeding three years until recovery 
of possession. Baur INDAR BAHADUR SINGH v. 
Вылі Ванлров Since . L. R., 371, A, 309 


919. — —— — Decree for mesne profits— 
Decree silent as to the time down to which mesne 
profits were given—Construction of such decree— 
Civil Procedure Code (Act X of 1877), s. 211. 
—A decree, dated 3rd July 1878, awarded possession 
of certain land with mesne profits to be ascertained in 
execution, but specified no time down to which the 
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mesne profits were to be computed. Held that, 
under s 211 of the Code of Civil Procedure (Act X 
of 1877), the decree could not be construed ва giving 
mesne profits for a period longer thau three years 
from the date of the decree, UTTAMRAM ғ. KISHOR- 
ps . . .  LL.R,94Bom,]l49 


NARAYAN GoYIND MANIK є, SONO SADASHIV 
[L L. R, 24 Bom., 345 
(o) Мохвт. 

213. ———— Decree for money—Ciril 
Procedure Code, 1877, s. 820— Rules prescribed by 
the Local Government under з, 820—Meaning of 
“ decrees for the recovery of money.”—Held that a 
decree for the sale of ancestral land, or of an interest 
in such land, in enforcement of an hypothecatiou on 
such land, is a decree for money within the meaning 
of the rules prescribed by the Local Government 
under s. 320 of Act X of 1877. Втвси v. RATI КАМ 

[L L. R., 4 АЦ, 115 


(p) Мовтолов. 


214. -- — —— Decree on bond pledging 
immoveable property—Right to ezecute.— 
Where a decree for a bond-debt contained a clause to 
the effect that, if tho money due was not paid, the 
property pledged in the bond might be sold, the 
clause was construed to mean that the property was 
liable for the debt decreed. Held also that the 
decree-holder could get at the property only in exe- 
eution of the decree, in which case he would be in the 
position of any other judgment-creditor, and be 
Lound by the provisions of the Civil Procedure Code, 
and the judgment-creditor would be entitled to the 
benefit of s 243. Rax,RvcHA Dass т. Doorca 
Dorr Missa pco 13 W. R., 453 


215, — ———— — — —— Civil Procedure 
Code, 1577, s. 206.— The plaintiff sued оп в bond in 
which real property was hypothecated. In his claim 
the property hypothecated was detailed, and the pro- 
perty itself was impleaded as в defendant, and he ob- 
tained a decree in the following terms : * Decree for 
plaintiff in favour of his claim and costs against de- 
fendant.” Held that the decree was to be regarded 
as simply for money, and not for enforcement of lien. 
THAMMAN SINGH c. Gaxca Baw 

(LL.B, ALL, 349 

216. Buit for money and for lien 
on immoveabie property—Ciril Procedure 
Code, 1877, s. 206.—W here the plaintiff by his claim 
sought for в decree for money and enforcement of lien 
on the property hypothecated in the bond on which 
the claim was Lased, and he obtained a decree for 
the “ claim as brought,” without any specification in 
it as to the relief he sought by charging the property 
Tiypothecated,— Held that such в decree was a decree 
for money only, and did not enforce the charge on 
the property. Muluk Fwkeer Bukhsh v. Manohur 
Das, 2 N. №. 79, followed. HARsUKH v. MEGHRAJ 

(LLB, 2 All, 345 


217. ———— Decree enforcing hypothe- 
cation—Money-decree.—A suit on а bond in which 
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immoveable property was hypothecated was adjusted 
by the defendant agreeing to pay the amount claimed 
and costs, with interest, by instalments within a fixed 
time, and that, in the event of default, the plaintiff 
should be at liberty to bring such property to sale. 
The Court made & decree ordering the defendant to 
pay the plaintiff the amount claimed and costs, with 
interest, “ in accordance with " such agreement. Held 
(TURNER, J., and Огрутвтр, J., dissenting) that 
such decree was в mere money-decree, and not one 
which gave the plaintiff a lien ou such property. 
Jaxx1 Prasan о. BALDEO NARAIN 

(LL.B, 8 All, 216 

218. 


Money-decree.— 
The obligee of a bond for the payment of money, in 
which immoveable property y pothecated as col- 
lateral security, sued the obligor upon such bond 
claiming to recover the moneys due thereunder from 
the obligor personally and by the sale of the hypothe- 
cated property. He obtained в decree in suc in 
these terms: “That the claim of the plaintiff, with 
costs of the suit and future interest at eight annas 
per cent. ye Sean, be decreed.” Held by the 
majority of the Full Bench that such decree was not 
merely а money-decree, but was also one for the 
enforcement of a lien. Janki Prasad v. Baldeo 
Narain, I. І. R.,8 All, 216, distinguished by 
STUART, С. Per SPANKIB, J., and STRAIGHT, J. 
—That such decree wasa mere money-decree,  Mulug 
Fugeer Buksh v. Lala Manohur Doss, 2 N. W., 
79, and Thamman Singh v. Ganga Ват, I. L. В, 
9 All, 342, followed. DEBI CHARAN е. Рввно DIN 
Baw E., 8 AIL, 888 
Money-decree.— 
А decree was signed by the Court which made it in 
two places,—at the top of the first page and at the 
bottom of the third page. The second signature fol- 
lowed these words: “Ordered that a decree be given 
for the plaintiff for the full amount claimed, being 
Principal together with coste and interest at six per 
cent. per annum.” The fourth page contained the 
following order: * The claim for R10,614-11-0 be 
decreed by enforcement of hypotLecation and auction- 
sale of talukh M: it is further decreed that the de- 
fendants do pay the plaintiff R1,002-0-6 coste of the 
uit.” Per OLDYIELD, J. (STUART, C.J., dissenting), 
on the contraction of such decree, that the order 
contained in the fourth page was part of such decree, 
notwithstanding that such page did not bear the 
Court’s signature, as the Court's signature at the to) 

of the page covered the whole document, and suc 

decree was not а mere money-decree, but one enforc- 
ing the hypothecation of immoveable property. Per 
STUART, C.J.—That, construing such decree with 
reference to the plaint and judgment in the 
which it was made, and not with reference to the 
Court's signatures, such decree was not a mere money- 
decree, but one enforcing the hypothecation of im- 
moveable property. Вам Рвлвар RAM v. RAGHU- 
wanpas Raw . .  .LL.R,9 All, 239 


220. Decree оп mortgage-bond 
—Right to execution against property of judgment- 
debtor other than that mortgaged.—In a suit upon а 
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bond under which certain lands were mortgaged, the 
decree ordered “ that the amount claimed together with 
costs be cansed to be paid by the defendants to the 
plaintiffs in this way, that the property pledged 
under the bond be held bound by the decree, and that 
the decree be realized by the sale of the pledged 
property,” no provision being made for realization 
from the other estate of the judim»nt-debtor in the 
event of the procceds of the pledged. property failing 
to satisfy the decree. Hed that, under the cireum- 
stances, it must be presumed that the Court meant to 
limit the right of the plaintiff to recover to the mort- 
gaged property, and to that alone, and that the judg- 
ment-creditor could not. in execution of his decree, 

roceed against the other estate of the judgment- 

ebtor. Sorano e. Мовам & Со. . 4С.1. R., Ц 


——— Mortgage-decree—Right of 
debtor to pay off mortgage-debt at once го as to 
avoid payment of high rate of interes here 

leinti sued upon a mortgage, bearing Interest at 
Рав per cent. per mensem, it was directed that the 
usual mortgage-decree should be made. Held that 
the defendant was entitled at any time before the 
expiration of the usual six mouths ordinarily allowed 
by such decree, to satisfy the decree by payment of 
the principal and interest.  CHOTOOLALL e. MILLER 


[7 C. L. R., 267 
See Моохгоовар Dowram г. MEHDI Веосм 

[7 C. L. R., 206 
222. Practice— 


Decree for redemption directing payment of mort- 
gage-debt within а specified time —Compwtation of 
time allowed for payment when the decree ќа 
affirmed on appeal.—Where a decree of a lower 
'ourt is confirmed on appeal, and that decree directa 
something to be done within specified time, time is 
to be counted from the date of the appellate decree. 
Where, therefore, in в suit by a mortgagee on m 
.mortgage, the decree of the Court of first instance 
directed payment of the mortgage-debt within two 
months from the date of the decree from which the 
defendants appealed, but which was confirmed by the 
Appellate Court,— Held, under the circumstances of 
the case, that it was the intention of the Appellate 
Court that the term of two months allowed for pay- 
ment should be counted from the date of ite own 
decision, and not from the date of the original decree. 

DAULAT JAGJIVAN v. BHUKANDAS MANBKCHAND 
R., 11 Bom., 172 


228. Сопвепё decree—Decree in 
foreclosure auit—Redemption, Extension of ti 
Yor—Appeal, Consent decree on—Interest Trans- 
Yer of Property Act (IV of 1882), ss. 86, 87.— 
"The plaintiffs obtained a decree for foreclosure. On 
appeal. the lower Appellate Court made a decree in 
terms of в. 86 of the Transfer of Property Act, 
ordering the defendant to pay the amount due 
with interest and costs calculated up to the 28th 
February 1890, or in default to be foreclosed hisright 
toredeem. Upon second appeal on the 30th Janu- 
ary 1891, it was “ordered and decreed with consent of 
the parties that the defendants be allowed one 
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month’s time to redvem,” and in other the 
appeal was dismissed. On the 28th February 1891 
the defendant deposited in Court a sum calculated so 
as to include interest up to that date, but subsequently 
objected to pay interest after the 28th February 1890, 
Held by Prrugram, C.J., and Ввужвтат, J. 
(МАСРНЕВЗОМ, J., dissenting), that the effect of the 
consent decree was to extend the time for redemption 
to the 28th February 1891, and that Interest should 
be allowed to that date. RAPIKUNNRSSA BIBI е, 
TanINI Cavan SARKAR . I L. R., 90 Calo., 270 


224. — ———— Decree absolute for fore- 
closure — Transfer of Property Act (IV of 1889), 
ля. 87 and 88— Whether time to redeem would run 
from the date of the preliminary decree or from 
the date of the decree of the Appellate Court, when 
it simply confirms the decree of the first Court.— 
Where, in suit on в mortgage, the decree of the 
Appellate Court simply dismisses the appeal, leaving 
the decree of the first Court untouched, the time for 
redemption would run from tbe date of the decree of 
the first Court. BHOLA NaTH BHUTTACHARIER e. 
Кант! CHUNDRA Pr ee 95 Calo, 811 

1С. W.N. 671 

995. —— — — Decree for possession after 
expiry of period of grace—Transfer of Pro» 
perty Act (IV of 1889), г. 68— Right of redom 
tion.—On default made in payment on a sim] 
mortgage, в Court, instead of decreeing the proper 
relief, had made a decree (which, however, had after- 
wards become final, and had a bem o] for 
possession by the mortgagce after a peri grace. 
‘That decree would rightly have been for a judicial 
sale (Transfer of Property Act, 1882, в. 68). In this 
suit brought by the mortgagor for an account to be 
rendered by the mortgagee, and for re-delivi 
possession, alloging that the account would show 
payment of the debt already made out of the rents 
and profits,— Held that the decree for possession did 
not amount to в decree for foreclosure or preclude 
redemption, the possession of the decree-bolder having 
only been as mortgagee, and having involved liability 
to áccount to the mortgagor. РАРАММА Rao e. VIRA 
РВАТАРА H. V. НАМАОНАНОВА RAZU 


L. R., 19 949 

нау 

226. Decree for sale—Transfer 
of Property Act (IV of 1882), «s. 88 and 99.—In 


November 1882, в decree was passed on a hypothe- 
cation-bond ‘or the payment of the secured debt, and 
it contained the following worde:—“The property 
hypothceated in the bond being also held liable for 
the whole amount thus awarded.” Held that the 
decree was in reality в decree for sale, and could be 
executed as such, ANNA PILLAU т. Тнамол- 
THAMMAL А P . LL. R, 20 Mad, 78 


(g) Ратмвхт ткто COURT, 


397. Payment of money, De- 
cree for,“ in accordance with written state- 
ment”’—Interest.—A decree for money directed 
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2. CONSTRUCTION OF DECREE—continued. 
that its smount should be payable “ according to the 
terms of the judgment-debtor's written statement,” 
In his written statement the judgment-debtor had 
Promised to pay interest on the judgment-debt if the 
same were not discharged by a certain day. Held, 
having regard to the decision of the Full Bench in 
Debi Charan v. Pirbhu Din, Г. L. В. 8 All., 898, 
that the judgment-debtor having failed to discharge 
the judgment-debt by such day, he was bound by the 
terms of the decree to pay interest on its amount, 
Вам NANDAN Bat v. Lat Dear Rat 

[ L. R., 8 AIL, 776 
$98. —— — — Payment of money into 
Court, Decree for—Performance of orde 
Departmental rules directing all moneys to be paid 
into the treasury—Rule No. 9, High Court Rules, 
and Circular No. 4, 1881, p. 97— Beng. Act VIII 
of 1869, s. 59.— Where & decree directs the payment 
of money into Court within a limited time, it is a 
sufficient compliance with such decree if the jndg- 
ment-debtor bring the money into Court within that 
timo, and diligently take the necessary steps required 
by the Departmental Rules for ita actual payment into 
the treasury. GUJADHUR PAUREB v. NAIK PAUBEE 
[L L. E., 8 Calc, 598 


(r) Possession, 


$99. ———— Decree for possession— 
Modifloatiom om review of decree charging estate 
with payment of debt—Conditional possession. — 
‘The plaintiff had brought a suit to obtain possession 
of one-third of the property of a deceased person, and 
‘on appeal to the High Court obtained a decree. After 
a review of На judgment, the High Court decreed 
that the plaintiff should hold possession of the one- 
third share, subject however, as owner thereof, to the 
payment of a proportionate share of the debts of the 
deceased person, Held that the plaintiff was not 
deprived of the possession which had been adjudged 
to him by the original decree by non-fulfilment of the 
terms of the decree passed on review of judgment. 
Аш Hossam KHAN о. DWARKA Dass 
[5 N. W., 184 
230. Imperfect de- 
стве— Omission to ascertain amount of rent. Where. 
the final decree upon a suit for possession declared 
that the defendant had a right of occupancy on pay- 
ment of a proper rent, and was liablo for rent roa 
the date of suit, without defining the rate of rent,— 
Held that the decree was imperfect, and that the rent 
could not be ascertained in execution, gnd that an- 
other suit was necessary for the determination of the 
proper rent,—i.e., to carry out the decree, KALER 
Naraw Smem BUROOA e. Сисковв NARAIN 
Buxeuxa + + 05. o. ЗМ. В. 228 
331. — — — — — — Civil Proosdure 
Code, 1859, s. 900— Direction to enquire into value 
of property.—The District Court gave a decree for 
certain immoveable and moveable property specified 
in the schedule annexed to the plaint and made an 
order that the ameen was to ascertain the extent of 
the moveable property. In execution, the Court 
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ordered the ameen to give possession to the decrees 
holder of such of the said moveables as he could find, 
and to enquire into the nature, amount, and value 
of such ai be could not find. Held that it was not 
necessary to construe this order as giving in execution 
what had not been given in the decree,—i.e., alter- 
native damages,—but that the enquiry ordered was 
obviously necessary in order to guide the Court in the 
exercise of its discretion under Act VIII of 1858, 
в. 200, and that the order must be assumed to have 
been made for lawful purposes and with a view to 
such further order as might seem just, BHOOBUX 
Монткив DERBIA о. GOBIND CHUNDER MosoompaR 
[19 W. R., 82 


232. Decree for 
possession of а village—Right of the holders of 
such a decree to the possession of village account 
books and other papers relating to the manage- 
ment of the village—Title-deeds.—Tho plaintiffs as 
managers of в temple obtained а decree for the 
possession of a certain inam village. After taking 
Possession of the village, they called upon the defen- 
dants to hand over to them the village account books 
and other documents relating to the management of 
the village, The defendants refused. Thereupon the 

jlaintiffs presented а darkhast in execution, praying 
Ginter alid) for the delivery of those books and. des 
ments. The Subordinate Judge rejected this ap- 
Plication on the ground that it was beyond the terms 
of the decree. Held, on appeal to the High Court, 
that the plaintiffs were entitled to the possession of 
the account books and documents in question, ва be- 
ing essential to the proper and effectual enjoyment 
and management of the village awarded by the и 
Such books and documents were properly to be re- 
garded as accessory to the estate and as claimable b; 
those to whom it had been awarded, The title-deods 
of an estate, count leases, and other documents 
of the like kind, such as kabuliats in Indis, ought 
to be regarded as accessory to the estate, and to pass 
with it whether the transfer is made в conveyance, 
в decree, or в certificate of sale. BHAVANI Шатт e. 
DzvgaY MADHAYRAY . R., 11 Bom, 485 


(г) PRE-EMPTION. 


238. Deoree for 


iption— 


pre-em; 
Payment of purchase-money — Tender and deposit.— 
When obtained в decree declaring him en- 
'emption with regard to certain 


воорн SHookooL,  . . . 6N.W. 46 
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934, ——-—___ Conditional de- 
cree—" Final” judgment and decree—The Court 
granting в decree to the plaintiff in & pre-emption 
suit із competent to grant the decree, subject to the 
Payment of the purchase-money, within a fixed period, 
and if the decree-holder fails to comply with the 
condition imposed on him by the decree, he loses the 
benefit of the deeree. When a direction contained in 
в decree reforred to the time at which such decree 
should become final,—Held (the case being one in 
which а special appeal lay) that such decree docs not 
become final on being affirmed by the lower Appellate 
Court, but on the expiry of the period of special 
appeal, or where such an appeal was instituted when 
the decision of the lower Appellate Court was 
effirmed by the High Court. Ewaz r. Moxvxa Bret 
(LL. В.,1 АП, 132 


235. Conditional de- 
eree—" Finality" of decree— Holiday — Limita- 
tion Act, XV of 1877, s. 6.— À decree in a suit to 
enforce в right of pre-emption directed tbat tho pur- 
chase-money should be paid within a certain period 
from the date the decree became “ final.” ‘The period 
of limitation prescribed for an appeal from this decree 
expired on в day when the Court was closed. Held 
that the decree did not become “final” before the 
day the Court re-opened, waz v. Mokuna Bibi, 
1. L. By 1 АП, 132, followed. Вам Sanar e. Gaya 

ТАП, 107 


239. . — — — — Conditional de- 
cree— Final" judgment and decree—Ezecution of 
decree.— Where the plaintiff in a suit for pre-emp- 
tion was granted в decree, subject to the payment of 
the purchase-money, within a fixed period, and failed 
to comply with the condition imposed on him by the 
decree,— Held that he had lost the benefit of the same. 
"When a direction contained in a decree referred to 
the time at which such decree should become final,— 
Held that such decree became final on being ‘affirmed 
by the lower Appellate Court, where, although в 
special appeal was preferred by the phintit against 
the decree of the lower Appellate Court, the same 
was subsequently allowed to be withdrawn. Hixcax 
KHAN v. Ganga Рвввнар. L L. R., 1 All, 998 


387. Bzecution of 
conditional decree.—The decree of the original 
Court in а suit to enforce a right of pre-emption, 
dated the 18th February 1879, directed that, on the 
deposit of the purchase-money within one month of 
the date on which the decree became final, the decree- 
holder (plaintiff) should obtain possession of the pro- 
porty in suit, and that, if the decree-holder failed to 
make such deposit within such period, the decree 
should become nuil and void. The vendee (defen- 
dant) ferred an appeal from this decree, which the 
Appellate Court, on the vendee's application, struck 
off on the 18th September 1879. Held that, assum- 
ing that the order of the Appellate Court, by reason 
that it did not award costs to the decree-holder (re- 
spondent) might have been made the subject of а 
second appeal to the High Court, inasmuch as the 
decree of the 18th February 1879 could not have 
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been affected by the result of such an appeal. That 
decree became final on the 18th September 1879, 
when the appeal from it was withdrawn and struck off, 
and not on the expiry of one month and ninety da: 

from the date of the Appellate Court's order of ti 

18th September 1879. Мавлтн Das e. LACHMAN 
Lr . о. . . ІІ. R, 3 AIL, 135 


238. — — — Conditional 
decree—Act X of 1877 (Ciril Procedure Code), 
г. 214— Computation of period specified for pay- 
ment of purchase-money—Holiday.—The decree in 
а suit to enforce в right of pre-emption, dated the 
12th December 1879, declared that the plaintiff 
should obtain possession of the property on payment 
of the purchase-money “within thirty days,” but 
that, if such money was not so paid, the suit should 
stand dismissed. The period specified in the decree 
for the payment of the 'hase-money, the day gn 
which the decree was mi being computed, expired 
on the 11th January following. That day was a 
Sunday: the plaintiff paid the purchase-money into 
Court on the next day, the 12th January. Held 
that, inasmuch as the day on which the decree was 
made should not be taken into account in computing 
the period specified in the decree for the payment of 
the purchase-money, nor the last day of that period, 
that day being а Sunday, the plaintiff had complied 
with the condition imposed on him by the decree. 
Semble—That if the plaintiff had actually failed to 
deposit the purchase-money within thirty days as 
directed by the decree, his suit would have been 
liable to be dismissed, as he could not have claimed to 


have such computed from the date the decree 
became final, Dani Dux Rar с, MUHAMMAD ALI 

(LL.B, 8 All, 850 

929. - Decree for pre- 


n conditioned от payment within fized time 
—Omission to state consequence of non-payment — 
Limit .—Where in в suit for pre-emption the 
decree, while decreeing the рате right to pre- 
emption upon payment of the preemptive price 
within ‘one month from the date of the decree, omitted 
to state what would be the effect on the plaintiff's 
suit of non-payment within the prescribed period, — 
Held that the plaintiff, unless he had paid the pre- 
emptive price before the expiry of the eaid month, 
could not enforce his decree for pre-emption, Kodai 
Singh v. Jaisri Singh, I. L. R., 18 АП. 876, refer- 
red to. Bandhu Bhagat v. Shah Muhammad Taqi, 
All. W. N., 1892, p. 40, dissented from. Jar KISHEN 
©. Bota Матн . . LLB, 14 All, 620 


3. ALTERATION OR AMENDMENT OF 
DECREE. 


340. ————- Duty of Court to amend 
decree—Limitation—Civil Procedure Code, 1882, 
a. 206.—There is no limitation for an application 
under s. 206 of the Civil Procedure Code to amend а 
decree, it the duty of the Court to amend it. 
whenever it is found to be not in ИУ with the 
judgment, Karo г, Гато І, R, 91 Calc, 259 
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8, ALTERATION OR AMENDMENT OF 
DECREE—continued. 


341. mre Power to amend decree— 
Decree differing from judgment.—It is а power 
which all Courts СИС ун amend their record when 
there is anything to amend by. Consequently, when 
a Judge finds that the decree varies from his judg. 
ment, ће can set the decree right. TOONA c. KURER- 
MUN . . " 6 W. R., Mis., 31 

242. Decree differs 
ing from judgmext.—Every Court has a right to 
correct ita formal records in such s way, if needed, as 
will make them represent truly the decision which 
was intended to be judicially expressed. LUCAS v. 
STEPHEN. . . B . 9W.R. 301 


'РвлвЕв Монти DUTT с. 400800 Dass DUTT 
- [20 W. R., 401 
243. ~ Civil Procedure 
Code (1883), #. 206 — Applicationto bring decree into 
accordance with the judgment—Decree erroneous, 
But in accordance with judgment.— Where a decree 
is in fact in accordance with the judgment on which 
it is based, such decree, however erroncous it may be, 
cannot be altered on an application under в. 206 of 
the Code of Civil Procedure to bring the decree into 
accordance with the judgment. Laxo Brat v. 
BALAMAT ALI , . . LL R,20 All, 337 


244, —— — ——— — Power of Court 
to recall order.—Kvery Court has power to recall ita 
own order on being satisfied that the order was ob- 
tained through fraud or misrepresentation or suppres- 
sion of facts. SHEO PURSHUN CHOBEY v. COLLEO- 
TOR OF SARUN * 5 5. 18 W.R., 256 

HAMEEDA Bisi v. Noor Bere 9 W. BR., 394 

245. Power of Judge 
to amend decree proprio motw.—Without an appli- 
cation being made for review, a Judge has no power 
proprio motu to alter or amend his own judgment. 

ван NARAIN Момроь v. Кивттво MONEE 


246, Confirmation of 
decree by High Court in appeal.—After в decree 
has been confirmed by the High Court on appeal, the 
Sutordinate Court Ваз no power to make any altera- 
tion in it. OwRAZT г. SANKAR Dorr SINGH 

[6 B. L. R., Ap, 60:14 W. R., 36 

BHANUSHANKAR GOPALRAM v. RAGRUNATH RAM 

Mancarzaa . — 9 Bom. 106: 2nd Ed., 101 


247. Confirmation of 
decree by High Court om oppeal—Mistake—A 
obtained в decree for costs in a suit brought by В 
against 4, and tho decree was confirmed on appeal to 
the High Court on 18th June 1869. On 18th De 
cember 1871, 4 applied for cxecutiou of the decree, 
but it was found that the decree omitted to specify 
from whom A was to obtain his costs, and it was 
held that no execution could be taken out under 
the decree. A therefore applied to the Judge who 
passed the original decree to amend the decree, and 
the decree was amended on 21st August 1872 by in- 
serting В as the party who was to pay A's costs, 
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8. ALTERATION OR AMENDMENT OF 
DECREE—continued. 


4 then made a fresh application for execution, which 
was allowed. Held thst the Judge bad rer to 
amend the decree, notwithstanding it had been ap. 
pealed from and confirmed by the High Court, and 
such order was appealable. Сночривт GOLUOE 
CHUNDEB v. Снотрнвт GANGA NARAIN 

[11 В, L. R., 863, and 11 В. L. R., 368 note 


8, С. Gorvox CmuspzR MussuwT v. GUNGA 
Namars Мозвомт 20 W. R., 11: 18 W. R., Ш 


ZUHOOR HOSSEIN v. SYEDUN 
[11 B. Г. В,, 367 note: Ц W. В. 149 


348. — — — Court to amend decree— 
Confirmation of decree by High Court от appeal.— 
Where a decree given by the first Court and affirmed 
by the Court of appeal & found to need am 
with a view to its meaning being made clear, Раса, 
tion should be made for that purpose to the 
Appellate Court, and not by way of appeal to the 
High Court, Вонулввв CHAND THAKOOR v. 
Mvpvx Монти Сноттоваз 21 W. R, 41 

349. — — — — —— Ciril Pro 
cedure Code, s. 206—Power of lower Court to 
amend decree apran on appeal.— Where a decree 
for possession of immovesble property, passed by а 
lower Appellate Court, omitted to specify the plots of 
land to which it related, and was upheld by the High 
Court by в decree which likewise gave no specifica- 
tion of those plots, and the lower Appellate Court 

ently, ou the decree-holder’s application, 
amended its decree, under в. 206 of the Civil Pro- 
cedure Code, by inserting the required specification, — 
Held that, inasmuch as the effect of the amendment 
was not to alter the effect of the High Court’s decree, 
or to affect property other than that actually claimed 
and decreed, the amendment was not contrary to law. 
Shohrat Singh v. Bridgman, I. І. R., 4 All., 876, 
Gobardhan Das v. Gopal Ram, I. Г. R., 7 All, 
366, Kisto Kinkur Roy v. Burrodacaunt Roy, 14 
Moore's I. A. 465, and Sundara v. Subbana, I. L. 
R., 9 Mad., 354, referred to. RAM SARAN v. PERSI- 
DHAR Rar. . . ТЬВ, 10 All, 51 


350— Civil Procedure Code, 1889, 
в. 206— Jurisdiction of Court to amend its decree 
after appeal.—Under в. 206 of the Code of Civil 
Procedure, а Court has power to amend its decree 
by bringing it into conformity with the judgment 


after the mid decree has been confirmed on appeal, 
ВОМРАВА c.SussANwA . ГІ. R, 9 Mad, 
1. ————————————- ——- Amendment of 


decree after confirmation of decree on appeal.— 
мато — Whether the rulo in Sundara v. Subbanna, 
. І. R., 9 Mad., 854, as tothe amendment of decrees, 
fíz, that а Court has power to amend its decree 
by bringing it into conformity with tho judgment 
akter the said decree has been confirmed on appeal, 

is correct. CHATHAPPAX o. PYDEL 
[L L. R., 15 маа, 408 

See PYDBL c. CHATHAPPAN 

[L L. R. 14 Mad., 150 
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— Decree for costs 
In the lower Appeal Conrt, 
the plaintiff obtained eerce which directed parties. 
to bear their own costs in proportion in both the 
Courte, while the jndgment directed that the partis 
should bear each other's costs in proportion in both 
the Courts. Тһе decree was confirmed by the High 
Court in cross second appeals without writing n 
judgment. There was no point taken in cither of 


the appeals as to costs. The plaintiff subsequently 


applied to the High Court for the amendment of | 


the decree under s. 206 of the 
(Act ХІУ of 1882) It was 


vil Procedure Code 
contended for the 


lefendant that the application should have been ' 
Held that the only | 


made to the lower Appeal Court, 
decree which existed for the purposes of execution 
after the High Court confirmed the decree of the 
Court below was the decree of the High Court into 
which that of the lower Court became incorporated, 
The application was, therefore, properly made to the 
High Court. Held further that, that being so and 
there having been no appeal by either party against 
the order as to costs, the Court might properly look at 
the judgment of the Court below with a view to 
making the decree as to coste agree with it. SHIYLAL 
KALIDAS с. JUMAKLAL Natmit DESAI 

(LL.B, 18 Bom., 549 


2538, — — — — — — — —— Power of Court 
of first instance to amend ifs decree after appeal.— 
In a suit for land with meme profits, the District 
Munsif delivered jndyment for the plaintiff, and 
recorded therein a finding that he was entitled to 
mesno profits as from a certain date, it having 
previously been arranged that the amount, if any, 
awarded for mesme profits should be determined in 
execution. In the decree no mention was made of 
the date from which the mesne profits were to be 
calculated, but it was stated merely that the amount 
was to be determined in execution. The case went 
on appeal before the District Judge, who modified 
the decree in certain particulars unconuected with 
meme profit. With в view to execution, the plain- 
tiff applied to the Court of first instance to bring the 
decree into conformity with the judgment. The 
Court having msde an order accordingly, it was 
objected in the High Court on revision that the order 
was made without jurisdiction. Held that the juris- 
diction of the Court of first instance to amend the 
decree under в. 203 was ousted by the confirmation of 
his decree on appeal. PICHUVAYYANGAB r. SESHAY- 
YANGAR . . . LL. R., 18 Mad., 214 


—— — Porer of Court 
instance to amend appeal—Cieil Proces 
551.—0n the hearing of an appeal 
by a District Court, certain special coste were directed 
to be paid by the defendant, but, by a clerical error, 
that direction was omitted from the decree when 
It was drawn np. Plaintiff applied to the District 
Judge under s. 206 of the Code of Civil Procedure 
for rectification of the error in the decree, but the 
Court refused to amend, it appearing that defendant 
‘nad appealed to the High Court, which had dismissed 
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8. ALTERATION OR AMENDMENT OF 
DECREE —continued. 


his appeal and confirmed the decree of the District 
Court. The appeal had in fact been dismissed under 
1 of the Code of Civil Procedure. Plaintif? then 
petitioned the District Court to review its order 
refusing to amend, This was rejected, the District 
Court holding that the decree, of which amendment 
was asked, was the decree of the High Court, which 
a District Court had no power to amend, On 
plaintiff petitioning the High Court to revise this 
order of the District Court,— Held (1) that the case 
was governed by the ruling of the Pull Bench in 
Pichurayyangar v. 8 

Mad., 214), whero it wi 
of a Court of first i 
н. 206 was ousted by the confirmation o! that decree 
on appeal; 2) that the decision referred to applies 
equally to second appeals dismissed under в. 551 
of the Code of Civil Procedure, and to the second 
Mosi- 


SAMI NAIDU r. MUNISAMI REDDI 
(LLB, 23 Mad., 203 


255. —— — Decree affirmed 
от appeal—Jurisdiction—Ciril Procedure Code, 
as. 579, 623, 624— Revier of judgment.—The effect 
of s. 579 of the Civil Procedure Code is to cause 
the decree of the Appellate Court to supersede 
the deeree of the first Court even where the appellate 
decree merely affirms the original decree, and does 
not reverse or molify it. Where a decree has been 
affirmed on appeal, the only decree which can be 
amended under s. 206 of the Code is tho deeree 
to be executed, and the decree to ће executed is that 
of tho Appellate Court and not the superseded 
decree of the first Court, though the latter may, 
if necessary, be referred to for the purpose of 
executing the appellate decree, The only Court 
which has jurisdiction to amend the appellate decreo 
is the Court of Appeal. So held by the Pull Bench, 
Ман моор, J., dissenting, Shohrat Singh v. Bridge 
man, 1. L. R., 4 All., 376, explained and followed. 
Кайо Kinkur Roy v. Burrodacaunt Roy, 14 
Moores I. A., 465, discussed. The insertion of 
the word “not” in the last line but one of the 
judgment and also in the head-note in Shobrat Singh 
у. Bridgman wasn clerical error. Per MARMOOD, J. 
— Whero a decree has been simply affirmed on appeal, 
в. 579 of the Code docs not imply that the appellate 
decree supersedes the original decree во as to render it 
ineffective for purposes of execution, In such a 
case the lower Court continues to have jurisdiction to 
entertain an application for amendment of На own. 
decree under s. 206 of the Code ; and such application 
is not governed by any article of the Limitation Act, 
and may be made at any time. It may be granted 
under s. 206, even where an application for review 
of judgment under s. 623 upon the same grounds would 
be barred by в. 624. А decree awarding the plaintiffs 
possession of immoveable property did not comply 
with s. 206 of the Code by containing the particulare 
of the claim or specifying clearly the relief granted. 
On appeal by the defendant, the High Court, in 
general 


terms, confirmed the decree and dismissed the 
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on appeal. This application was granted by a Judgo 
who was not the Judge who had passed the original 
decree. Held by the Full Bench (Манмоор, J., 
dissenting) that the Court below had no jurisdiction 
to make such amendment, the original decree having 
been superseded by the High Court's appellate 
decree. Held by MARMooD, J., contra, that the 
Court below had jurisdiction to make such amend- 
ment, and could make it any time; that the High 
Court’s decree could uot be amended, because the 
former order refusing amendment had become final 
and operated as res judicata ; that the amendment of 
the original decreo under s. 206 was not barred 
by в. 624; and that it would be denying justice 
on account of technic s to hold that the original 
decree, though affirmed on appeal, could be neither 
executed nor amended. MUHAMMAD SULAIMAN 
Kaay v. Монаммар Yar Kuan 


[L L. R., 11 All, 267 
See MUHAMMAD SULAIMAN KHAN v. FATIMA 

(LL.B, 11 ALL, 314 
250. —— —--- Finding iw 


judgment mot embodied in decree— Amendment 
of decree—Appeal against amended decroe— Time 
ow calculated.—In ә suit for в declaration of 
title to land and for posscssion, which was based 
wpon a will alleged to have been made in plain- 
Ре favour, the Subordinate Judge, finding tho 
document to be a forgery, dismissed the suit, The 
fourth defendant had been made a party, inasmuch as 
he claimed a portion of the land as alience. Though 
the case for the plaintiff failed, the Subordinate Judge, 
on the above finding, dealt in his judgment with an 
issue which had been framed regarding the validity 
or otherwise of the alleged alienation to the fourth 
defendant. He held that it had been made for no 
consideration, and found the issue against the fourth 
defendant. The decree dismissing the suit, which 
bore date the 22nd of June 1896, contained no 
reference to the finding against the fourth defendant 
on that issue. The fourth defendant applied for a 
review of the judgment, complaining that, as the suit 
had been dismissed, the reference in the judgment to 
the alleged alienation in his favour was unnecessary. 
and might, if permitted to stand, operate against him 
ва res judicata in any subsequent suit that might be 
brought, and praying that the finding might be either 
expunged or modified in his favour. Upon this being 
refused, fourth defendant applied, under s. 206 of the 
Code of Civil Procedure, that the decree might 
be brought into conformity with the judgment, and 
an order was made on 27th October 1896, adding 
to the decree a clause to the effect that the issue 
referred to had been found against the fourth defen- 
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dant. On 12th December 1896, fourth defendant 
preferred an appeal against the decree of the Sub- 
ordinate Judge, but the District Judge rejected it as 
being out of time. Held that, the decree being 
in conformity with the judgment, the Subordinate 
Judge had no power to vary it; and that the words 
which had been added must be expunged, and the 
decree restored to its original state. Also that the 
finding on the issue against the fourth defendant was, 
in fact, no finding except with regard to the question 
of consideration, Per BUBRAMANIA AYYAB, J.—That 
where a decree which is at variance with the judg- 
ment is brought into conformity with the latter under 
в. 206 of the Code of Civil Procedure, the date of the 
rectification is immaterial with reference to the cale 
culation of the time in which any appeal may be 
preferred against such decree. But where в decree 
is wrongly varied, а party affected by such variation 
should be entitled to calculate the time during which 
an appeal may be preferred as commencing from the 
date of the variation. PARAMESHRAYA г. SESHAGI- 
BIAPPA . . . LL. В. 23 Mad, 864 


957.—— —  — — — Compromise after 
decree—Power of High Court to amend or review 
decree - Civil Procedure Code, а. 628—Proceeding 
in ezeculion barred by time— Limitation Act— dct 
X V. 2f 1877, sch. II, art. 179.— The High Court has 
no power to alter its own decree, except under the pro- 
visions of either s. 206 or s. 623 of the Code of Civil 
Procedure. The ground of review must have been 
existing at the time of the decree, the s. 628 not 
authorizing review of & decree, which was right, ou 
the happening of a subsequent event. After a decree 
for land against four defendants, в compromise was 
made between the plaintiff and the third defendant, 
The first and fourth had acknowledged the plaintiff’s 
right, The second and third had defended the suit, 
and the decree had been made, and affrmed on appeal 
to the High Court, jointly and severally against the 
first three and conditionally against the fourth. An 
application by the second and third defendants for leave 
to appeal to Her Majesty was withdrawn, the two 
parties to the compromise having obtained an order for 
amendment of the decree in itsterms. For the execution 
of tho decree against the three defendants, other than 
the third, as to the proportiouste part of the property 
sued for, and not the subject of the compromise, 
the decree-holder afterwards obtained an order. 
This order was reversed by the High Court. Hence 
this ap) Held that the order directing the 
amendment of the decree in the terms of the compro- 
mise was beyond the powers of the High Court, and 
was without operation either in favour of or against 
those defendants who had not been partios to the 
petition for that amendment. Held also, on the 
decree-holder’s petition for execution of the decree, 
that the period of limitation commenced from the 
date of the primary, and not of the amended, decree of 
the High Court. Execution was, therefore, barred by 
limitation. Instead of attempting the alteration in the 
decree, the High Court could properly have made the 
compromise a rule of Court, and have stayed all 


а 
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proceedings against the defendant, who wasa party 
to it, except for the purpose of enforcing it against 
him. Koracuiar Venkata ЗоввАММА КАО v. 


VELLANXI VENKATARAMA RAO. LL. В.,94 Mad., 1 
В, $7 L A., 197 

4 C. W. N., 725 

958. ——————————— — Proceedings to 
set aside decree — Application for review.— he pro- 
per course for a party desiring to ect aside в decree 
passed against him by а competent Court, which he 
alleges to have been obtained by fraud, pply to 
the Court which passed the decree to review andalter 
it, and not to bring а suit for declaration of his right 
by setting aside such decree. Mewa LALLTHAKUR 
v. BRUJHUN LALL . . I3B.L. E, Ap, П 
350. ——————————————- Court passing 
decree. —À decree should be amended, if necessary, by 
the Court which pamed it, BHUGGOBUTTY CHURN 
HALDAR e. №ворсхан Daszr 1 W. R, Mis, 8 


BANGSEERAM SHAHA r, JUGGERNATH ЗНАНА 
(W. R., 1664, Act X, 11 
Милжомтт Вох r. Boneg Dossta 
[18 W. R., 380 


360. Amendment 
made b етот Cowrt.—But where the amendment 
Tes made by the Court executing it, the High Court 
disallowed the error as а d of appeal, as no in- 
justico had been done by it. ВАНоЗЕЕВАМ SHAHA 
v. Јовосвкатн Seana . W., R., 1864, Act X, 11 


361. Mode of obtain- 
ing correction of error—Review.—Any error that 
may have crept into в decree can be corrected by 
that Court only which passed the decree. Semble— 
Such correction should be obtained by в review of 
judgment. Bao Оомвло SINGH r. SUTUN LALL 

ON. W., Pt. 6, p. 77: Ed. 1873, 168 

BUNSEKDEHUE v. KUDDEY LALL 

Ом. W., Ed. 1873, 198 
DWARKA PERSHAD v. BANKUT NURSEYA 
[2 N. W., 184 


Bax NaTH v. ботнтв . . 9 W. R., 830 


Аквов ALI е. MULLIOK Мохроом Воквн 
"W.R.,608 


368. — —— — — — — — Court  ezecul- 
ing decree.—A Court executing the decree of a supe- 
rior Court has no power to alter the terms of the 
decree, Bao Оомвло Вон е. SUTUN LALL 

Ом. W. Pt. 6, p. 77: Ed. 1813, 168 


Sugo PERSHAD v. SHIVA RAM. 2N. W., 59 


963. — ——— — — — Appellate Cowrt. 
—]t is not competent to the Appellate Court in в 
matter arising in execution to add to, or alter, the 
decree, BECHARAM PAUL v. BHUGWAN CHUNDER 
Gnoss . . . . . 5C. L. R, 528 

264. Execution of 
decree—Mode of payment of decree.—In a саво of 
execution of decree pending in а Munsif’s Court, the 
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Judge is not the person to sanction s proposition for 
а temporary alienation of the judgment-debtor’s pro- 
perty to provide for payment of the decree, but the 
Court which passed the decree. Such an arrange- 
ment sbould provide for the whole amount payable 


under the decree, including interest. GOOMAN 
SINGH е. MAKHUN SINGH . . ЗМ. W. 145 
365. Time for amendment— 


Clerical error in decree.—A clerical error in the de- 
стое appealed against was ordered to be rectified at 
the hearing of the appeal. Hirst Jina е. Naran 
Munir , $ " . LL.R,1Bom.,l 


366. ——- sena Kistbundi— 
Instalment decree.—A kistbundi is part of, or inci- 
dental to, the decree of the Court, sud cannot be 
altered after the decree ig fiually given unless for the 
purpose of the correction of errors, LALL MAHOMED 
€. SHONA JOLLA GHAZEE 


[8 W. R., 8. C. C. Ref, 8 


367. — — — —— — —— Omission to 
award coste— Clerical error.— Ап omission to award 
costs cannot be considered merely as a clerical error, 
but must be rectified by way of review within the 
prescribed time. Вам Samar Siwon e. Воокноо 
Since. . . . . 16 W. В. 414 


268. Decree award- 
ing costs.—A decree which contains a distinct speci- 
fication of coste, whether rightly or wrongly calcu- 
lated, cannot be amended in appeal, Buoy GOBIND 
Naix e. Kays Раоввохко Naix 16 W. R., 204 


269. Decree of High Court on 
appeal from Recorder of Rangoon — Order 
for execution of conreyance.—The High Court, on 
‘appeal from а judgment of the Recorder of Haugoon, 
directed that an account should be taken between the 
parties, and that in default of payment of the amount 
thereby found to be due from the defendant to the 
plaintif within three months,» sale of the mortgaged 

voperty should be effected. On the 18th March 

872, an order was passed by the Recorder of Ban- 
goon, which was ва follows: “By consent the 
property subject to the equitable mortgage to be 
given up to the plaintiff in satisfaction of all claims 
aud demands against the defendant under the decree 
of the High Court.” On the 3rd July 1872 the 
Recorder directed the defendant to execute within six 
days a conveyance of the mortgaged property to the 
plaintiff. On the llth July 1872 the Recorder 
declared that, if the conveyance was not executed 
within twenty-four hours by the defendant, the 
Court would execute № and accordingly on the 12th 
July 1872 the Court executed the conveyance. Held 
that the Recorder had no power to pass the order of 
the 18th March 1872, and that the defendant could 
not be required to execute the conveyance. AZIM- 
NULLAH MOODEEN г. CRUIKSHANK 

[U B. L. R, 67 


370. ———— Decree of predecessor— 
Amendment of clerical error.—Where a Judge finds 
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that в decree passed by his predecessor contains some- 
thing or bears в construction evidently not contem- 
plated by the judgment of that Judge, he is quite 
com] it to alter the decree во as to bring it into 
conformity with the judgment, The limitation for 
reviews does not apply to an application for alteration 
of в clerical error ina decree. Морооворон GHOSE 
г. ROMANATH GHOSE . . 13 W. R. 65 


371. ———— Modification of decree in 
execution—Power of Court to make alteration in 
directions.—Where в decree, which has been 
on в mortgage bond, is to the effect that the decree- 
holder is entitled to have his lien satisfied by the sale 
of the rights aud interests of the judgment-debtog in 
all the properties hypothecated, the High Court can- 
mot modi€y На terms and direct the Court which 
is charged with tho execution to sell first the judg- 
ment-debtor’s rights and interests in one portion of 
the properties pledged, and then, if the proceeda are 
not sufficient, to proceed against the remaining 


portion, ВЕвЕЕ Doss e. LuLLiT Monun SHAH 
CmowpnHRY  . . H . 98 W. Е., 195 
272. Mode of amendment — No- 


lice to parties—Presence of parties.—A decree 
should not be amended except in the presence of the 
parties concerned, or after service of notice on them 
to attend. KISHEN DYAL SINGH г. SUNKAR DUTT 
[9 W. R., Mis, 15 


Воговлм Doss v. JOGENDRO Матн MULLIO 
[19 W. R., 349 


278. Absence of 
party—Recall of ex-parte decree.—If a Judge 
makes an ez-parte order, unless in cases in which he 
is expressly empowered to mako such an order, the 
party who has not been heard has а right to apply to 
the Judge to set it aside ; and if the Judge finds that 
such order was wrong, he is at liberty, on hearing 
both parties, to Tell. Sux0 PROSUNNO SINGH 
v. BULDHARES LALL . . . 13 W. R., 239 


374. Evidence to 
amend uncertainty in decree.—In the execution of 
a decree for the possession of land, if it is found that 
the boundaries described in the plaint are no longer 
in existence, it is allowable to take the evidence of 
witnesses to ascertain their former position. KALER 
Danzs v, Mupoo Soopun CHOWDERY 

(16 W. B., 171 


erlainty in decree—Ezecution.—Where 
that it is impossible to ascer- 


plaintiff cannot be put into 
of any other thing by execution than that 
which the decree describes. Evidence cannot be given 


in the execution department to amend any uncer- 
tainty in the decree. The law allows certain matters 
to be ascertained in execution, but beyond those it is 
the duty of the Judge to take care that his deeree 
is so, precise that it із capable of execution without 
louviug it to the Court of cxccution to decide what 
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the Judge intended to decree. The necessity of cer- 
tainty in decrees discussed. DWAREANATH HALDAR 
е. KAMALA KANTH HALDAR 
(BLE, Ap, 128: 8. C, 13 W. R., 99 
916.— — — — — Decree for maine 
tenance—Charge on estate—Necessity to alter 
amount of maintenance.—A decree against the pro- 
preter of an estate for a monthly maintenance, so 
long as it remains, creates a debt payable out of the 
estate and liable to be met out of any portion pass- 
ing to the son. If new circumstances arise requirin 
that the original allowance ought not to be continued, 
the proper course would be to apply for a review to 
the Court which made the decree. The propriety of 
the sum allowed cannot be questioned in execution. 
Bam KULLEE Koge v. COURT or Wanns 
[18 W. R., 474 


377. — — — — — — diteration of 
decree by subsequent agreement.— Petitioner, a decrees 
holder, attached the defendant's property in execution. 
Subsequently to the attachment, petitionor's vakil 
presented a razinama petition to the Court on behalf 
of his client, praying that the attachment might be 
An order was made 
granting the petition and allowing tho decreed amount 
to be paid by instalments. Some months afterwards, 
the petitioner, charging that the vakil had presented 
the former-petition fraudulently and without author- 
ity, applied to have his decree executed. The civil 
Joke ted to alter the ne order oy notice 
petitioner's allegations against bis vakil. On а 
the High Court directed the Judge Кы 
allegations. The civil Judge found that the vakil 
was authorized to present the petition, and that his 
conduct was not fraudulent. Held that such a 
petition as that presented by the vəkil, oven if 
within the scope of his duty, ild not be permitted. 
to alter the terms of в final decree. 
MANNA c. CHAVELA ATCHIYAMMA . 

378. — Mistake in de- 
cree—Discovery of mistake ов appeal.—A compro- 
mise set up by the defendanta in the present suit hav- 
ing been rejected, a decree was given to the plaintiff 
for the sum of 862,913, a in the original suit. 
That decree was upheld on appeal ; but ва it wasalleged 
that on the facts stated in the plaint in the original 
suit, the plaintiff's mother’s share of the dower was an 
eighth, and not a third, the Privy Council held that 
plaintiff ought not to benefit by that mistake, if it 
was s mistake; and they accordingly left it to the 
lower Court to enquire into that point, and to let exe- 
cution go for the eighth or the third share, according 
ва the might turn out. ABDOOL ALI e. Mozur- 
yun Hossz Снотрнвү . 16 W, R., P.C, 99 


270. 


ation of order in favour of Gocernmant.—À. pu 
for 


VENKATARAM- 
6 Mad., 197 
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tho amount of wasilat should be ascertained. Ав the 
parties did not choose to go into the enquiry as t» 
meme profits, the Court, on a motion by Goverument, 
called upon the parties to appear, and, on their refus- 
ing to do so, altered its original order with respet 
to the payment of the stamp duty, and declared that 
it should be realized from both the parties jointly. 
Held that tho Court had no authority to make the 
second order in favour of Government, and that the 
ceedings taken in exceution thercof were without 
foundation, SHOSTEE CHUNN Roy e. COLLEC- 

тов oy Сшттлоомо. . . 18 W. R., 155 


280. — - -. Decree of Special Commis- 
sloners under Act IX of 1859—Kerision of, by 
Government.—Held that a decree of the Court of 
special commission under Act IX of 1859, though 
adjudging a right to the plaintiff other than that sued 
for, cannot for this reason be treated 
as one conferring no right; that the 
satisfaction of the decree once made, a proprietary 
right in tho asigued villages would arise in the 
plaintiff under the decree, of which she could not 
aftorwards be lawfully deprived on any such allepa- 
tion as that of incorrect valuation, the Govermment 
under the circumstances having no power of revisiou. 
KHANZADEE v. COLLECTOR ор BOOLUNDSHURUN 

(1 Agra, 57 


281. — Application to amend by 
person not party to the suit - Application by 
Gocernment to protect recenue — Omission to specify 
costs in decree in pauper suit.— A instituted a suit in 
forma pauperis against В, to which the Government 
‘was поб a party. The claim was decreed in the Court 
of first instance, but this decision was reversed by 
the High Court in regular appeal, and the plaintiff's 
suit dismissed. The decree of the High Court did 
not contain any order as to the payment of the stamp 
fees, and the Goverment applied to have the decree 
amended in that respect. Held that the application 
must be refused on the ground that the Government, 
not being а party to the suit, had no right to be heard 
in the matter. IN THE MATTER OP THE PETITION ОР 
SECRETARY OF STATE FOR INDIA IN COUNCIL 

B [3 C. L. BR, 461 


388. — — ~~ Decree in ac- 
cordance with judgment—Notice to parties.—The 
Court in в suit upon а bond gave the plaintiff a decree, 
making a deduction from the amount claimed of u 
sum covered by a receipt produced by the defendant 
as evidence of part payment, and admitted to be genu- 
ine by the plaintiff. The decree was for в total 
amount of R1,282. Subsequently, on application by 
the decree-holder, and without giving notice to the 
judgment-debtor, the Court which passed the decree, 
purporting to act under в, 206 of the Civil Procc- 
dure Code, altered the decreo and made it for a sum of 
91,460. The decree-holder took out exceution, aud 
the judgment-debtor objected that the decree was for 
31,282 and had been improperly altered, The Court 
executing the deerco disallowed the objection on the 
ground that it was not such as could be entertained iu 
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the execution department, Held that the decree, as 
it originally stood, was in accordance with tho inde. 
ment, and the Court had no power to alter it as it did ; 
and the proceeding was further irregular, in that no 
notice was given to the opposite party as required by 
в. 206 of the Code, spot Harat Kuan c. CURIE 
Коль j А . LL. R, 8 Al, 877 
388. — —-- -—- ... — Observations by 
Ман моор, J., on the amendment of decrees and s. 206 
of the Civil Procedure Code. Тана Ram с. Max 
Sinou . . I. L. R., 8 ALL, 499 
‚284. — Swit for posses- 
sion of immorealle property—List of ‘properties 
sued for appended to plaint— Omission to specify in 
decree properties decreed.—' iff in a suit 
claimed possession of villages said in the plaint to be 
tailed below." No details of the villages were 
iteclf, but a separate paper contain- 
ses was filed with the plaint. The 
plaintiff obtained a decree for possession of “all the 
villages claimed,” but there was no indication in the 
decree what those villages were. Held that the Court 
executing the decree wus not justified in reading the 
contente of the list of villages attached to the plaint 
into the decree, and awarding the decroc-holder posses- 
sion of the villages namod in such list. 8. 4. №. 
310 of 1852, decided от 11th August 1882, followed. 
Debi Charan v. l'irbhu Din Ram, I. L. R., 8 All, 


888, referred to. MUHAMMAD SULAIMAN v. MUHAM- 
Map YAR . . . . LL B,6 АЦ, 80 
385. — Amendment of 


decree—Judgment awarding interest for period 
prior to suit— Decree directing interesi to be paid 
лот date of suit.—The judgment in an appeal ad- 
judged interest to be paid for the period prior to the 
institution of the suit only. The decree contaited an 
order for payment of interest from the date of the 
suit ouwards. Hed that no variance with the judg- 
ment, within the meaning of s. 206 of the Civil 
Procedure Code, was involved in the additional order 
contained in the decree. Kozar Ram e. Patt ВАМ 
(LL.B, 7 Al, 155 


2380.— — — — Order amending 
decrea.—A District Judge, by an order passed under 
в. 206 of the Civil Procedure Code, altered a decree 
passod by his predecessor in the terms, “I dismiss 
the appeal" to read “I accept the appeal," on the 
ground that his predecessor had obviously meant to 
say he accepted the appeal, and that the decrce, as 
it stood, failed to give effect to the judgment. Held, 
on appeal under the Letters Patent, that an order 
passed under s. 206 of the Civil Procedure Code con 
stituted an adjudication separate from that concluded 
by в decree under the Code passed after the parties 
bad been heard and evidence taken, and that the order 
in the present case was, therefore, a separate adjudi- 
cation, and was not appealable under s. 588. Also 
that, in saying that by “dismiss” his predecessor 
had meant “decree,” tho Judge had altered the 
decree in в manner not warranted by the terms of 
в. 206 ; that he had, therefore, exercised his jurisdiction. 
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“illegally and with material i ity” within 
the meaning of в. 622 of the Code; and that the 
High Court was consequently competent to reverse 
his order. ВОВТА г. GANGA 

[L L. R., 7 All, 875 

Reversing judgment of OLDPIELD, J. (differing 

from Mauxoop, J.), in SURTA v. GANGA 

[L L. В. 7 AIL, 413 


] Order for payment by 
instalments. ieil Procedure Code, 1569, в. 194— 
Interest—Discretion of Court.—The discretion 
vested in Courts by в. 194 of Act VIII of 1859 
should not be exercised without sufficient reason. 
Монвввув BUKSH SINGH r. Тнуввоо CHOWDHRY 
[3 Hay, 68 
388. Civil Procedure 
Code, 1859, г. 194.—1t should not be applied to an 


v. HARADRUN MOOX ERJ) 


2 Hay, 95 


289. — —— —- Civil Procedure 
Code, 1869, г. 194.— Held that, when the not order- 
ing the amount of the decree to be paid by instal- 
mente bas arisen from error or cmission, or it ів 
otherwise requisite for the ends of justice, the Court 
which the decree has power to review it and 
to make an order for payment by instalments. Other- 
wise the Court has no power to make such an order 
subsequent to the decree without the consent of the 
judgment-creditor. — RAYIOHAND — DALIOHAND e. 
[o NARBHERAM . . 4 Bom, A. С., 77 

$90. —— — — — — — — — Civil Procedure 
Code, 1859, г. 104 (1877, г. 210).— Quare— Whether 
“a decree for the payment of money " means merely 
what is commonly known as в moncy-decree, or 
includes а decree in which в sale is ordered of im- 
moveable property, in pursuance of a contract speci- 
fically affecting such property, within the meaning of 
8.194 of Act VII of 1559 ands. 210of Act X of 1877. 
Where a Court, on the ground that the defendant was 
“hard pressed,” the amount of a decree to be 
paid by instalments extending over ten years, and 
allowed only one-half of the usual rate of lnterest,— 
Held that there was no “sufficient reason” for 
directing payment of the amount of the decree by 
instalments, and that such Court had exercised its 
discretion injuriously to the pluintiff by the length of 
the period over which instalments were extended, and 
by allowing а rate of interest less than tho ordinary 
rate, Віхра PRASAD с. Марно PRASAD 

(LL.B, 3 AIL, 120 
Civil Procedure 
Code, 1877, s. 210.— Held that the provisions of в. 241 
of Act X of 1877 are not applicable in a suit for the 
recovery of the amount of a bond-debt by the sale of 
the property hecated by such bond. In such & 
suit, therefore, the Court cannot direct that the amount 
of the decree shall be payable by instalments. 
Наврво Das е. HUXAX бінен 

[L L. E, 8 АП, 330 
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298, — — — — — — — — Ciril Procedure 
Code, 1877, s. 210—- Decree for money.— There is 
nothing in s. 210 of Act X of 1877, or elsewhere in 
that Act, authorizing a Court to direct that the amount 
of a decree should be paid within a fixed time from ite 
date. Semble—That the provisions of s. 210 of Act 
X of 1877 are not applicable in a suit for the recovery 
of the amount of a bond-debt by the sale of the 
“nankar” allowance hypothecated by such bond. 
BAcHORU v. Марло лы. L L. Ru, All, 649 


бев ТАТА CHARLU ©. KONADULA ВАМАСНАМОВА 
Вари . . . LL. R7 Mad., 152 


393. —— — — — — — —— Ciril Procedure 
Code, Act ХІУ of 1882, г. 210, Decree under— 
Right to execution.—On the 23rd February 1878, an 
application was made for execution of в decree, dated 
the 8rd December 1577, in which the decree-holder 
stated that the judgment-debtor had to pay the 
balance then due on the l3th August 1878. The 
application was then struck off on the 26th June 1878. 
On the 0th June 1881, the decree-holder again applied 
for execution, and on the 11th July 1881 the judg- 
ment-debtor, with the cousent of the decrce-holder, 
applied for time to pay the balance due till the 8th 
September 1681, and that application was also struck 
off. On the 1st March 1883, the decrec-holder again 


applied for execution. Held that the application by 
the judgment-debtor made on the 11th July 1881, 
alleging that he had come to an arrangement with the 
decree-holder for the payment of the amount due by 
instalments, having resulted in its being registered and 
the proceedings struck off, amounted to a direction 
that the decretal amount be paid by instalments as 
stipulated in the petitions; and that, this being so, 
there was в decree passed on that date under the 
provisions of sccond paragraph of в, 210 of 
the Code of Procedure, of which the decree- 
holder was entitled to have execution. Juort ВАНО 
v. BHUGUN GIR ` . LL.B, П Calc, 143 


294, — — — — — —  ——- Limitation Act, 
1877, art. 175— Application for execution of decree 
il Procedure Code, г. 210.—An application to 
execute a decree, dated 30th August 1550, was made 
on 26th May 1881. While the application was pead- 
ing, the judgment-debtor presented в petition to be 
allowed to pay the debt by instalments, and the 
decree-holder consenting to this, the Court made the 
following order :—“ According to the application of 
both parties, № is ordered that the case be struck off, 
and the decree returned.” The details of the instal- 
ments mentioned in the petition were endorsed on 
the decree by one of the amlahs of the Court, but it 
did not appear when or by whose order this was done. 
In an application for execution in accordance with 
this arrangement made on 7th March 1885, — Held that 
the order was not one recognizing or sanctioning the 
arrangement within the meaning of s. 210 of the Civil 
Procedure Code, inasmuch as the Court, at the time is 
made the order, had no power to make any order for 
instalments, any application for thst purpose being 
| then barred by art. 176 of Act XV of 1887, Joti 
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Sahu v. Bhubun Gir, I. І. R, 11 Calc, 148, dir 
sented from. ABDUL RAHMAN SODAGUR е. DULLA- 
вам Marwari . ‹. L L. R, 14 Calc., 848 

295. -———— Вресійс performance— 
Practice—Liberty to apply—Relief after judgment 
—Damages—Review—Alternatice relief—On the 
27th April 1886, a plaintiff brought a suit praying for 
specific performance of в contract, or in the alter- 
native for damages; and, on the 24th November 1886, 
obtained therein a decree for specific performance with 
the usual liberty to apply. On the th December 
1886, the plaintiff discovered that it was out of the 
defendant's power to specifically perform his contract, 
and he thereupon, on the 13th April 1887, applied to 
the Court which had granted the decree for а re-hear- 
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DECREE — continued. 


! sufficient cayse to justify the setting aside of the 


decree under в, 108 of the Civil Procedure Code (Act 
XIV of 1882). The plaintiffs having still kept posses- 


| sion of certain of the propertics which by the agree- 


| accounting for the rents thereof, ete., etc. 


ing of the suit on the question of damages, asking | 


that, in lieu of the decree for specific performance, a 
decree for damages, when assessed, might be entered 
up. Held that he was entitled а ask for lesa relief. 
PEARISUNDARI развее г. HARI CHARAN MOZUMDAR 
CHOWDHRY . . . ІІ. В. 15 Calc., 211 


396. Decree in favour 
of plaintiff Rectification of decree on application 
of defendant—Practice— Objection taken at heari 
that application made to Court was wot the app 
cation of which notice had been given to opposite 
party—Preliminary point.—The plaintiffs sued in 
1877 for specific performance of an agreement, dated 
27th September 1871, by which certain lauded pro- 
perties were to be divided, as specified in the agree- 
ment between them and the defendants. ‘The case 
came on for hearing on the 13th September 1878. The 
defendants did not appear, and a decree ez-parfe was 
made, which declared that the plaintiffs were entitled 
to have the agreement of the 27th September 1871 
specifically performed, and referred the suit to the 
commissioner for the preparation of conveyances, etc. 
The decree was sealed on the 9th October 1878. No 
further steps were taken by any of the parties for si 

ears, and in September 1884 the matter was first 
ht before the commissioner. He then directed 

the defendants to lodge with him all the title-deeds 
of the properties which by the agreement were to go 
to the plaintiffs as their share. The defendanta there- 
upon applied that the plaintiffs should be directed to 
lodge the title-deeds of the properties which by the 
ent were to go to them, but the commissioner 
refused to make this order, being of opinion that he 
was not authorized to do во under tho decree, which 
contained no direction to him in respect thereof. The 
defendants on the 10th November 1884 gave notice to 
the plaintiffs that they would apply to the Court— 
(1) “to set aside or vary its order of the 18th Sep- 
tember 1878, so far as it related to the lodging of 


fitlederds, ete, ; (2) to appoint a receiver of certain | 


properties mentioned in the agreement; (8) to order 
the 

perties which belonged to their share under the agree 
ment ; (4) to order certain accounts to be taken.” This 
motion was not bi i& on until the 10th September 
1885, on which day it was dismissed with coste; the 
Judge holding that the defendants had not shown 


plaintiffs to deliver up to the defendants the pro- | 


ment were to go to the defendants, notice was given 
by the defendants to the plaintiffs on the 28th April 
1887 that they would apply to the Court for an order 
that the plaintiffs should perform their part of the 
agreement of the 27th September 1871, so far as it 
remained unperformed by them, by giving up to the 
defendants possession of certain properties and by 
At the 
hearing of this motion, counsel for the defendants 
asked that the decree should be rectified, by directing 
that the agreement should be specifically performed 
by the plaintiffa and defendants respectively. Held 
that the defendants were entitled to have the decree 
rectified. The fact that the decree declared that the 
plaintiffs were entitled to have the agreement of the 
27th September 1871 specifically performed implied 
an order for specific performance of that agreement 
by all the parties to it. The mandatory words, how- 
over, as against the plaintiffs, having been, in the first. 
instance, omitted, might now be inscrted in the decree, 
во as to put the decree into the ordinary and usual 
form of decree in cases of this nature, The Court has 
inherent power over its own records во long as those 
records are within its power, and it can sct right апу 
mistake in them. Counsel for the plaintiffs contended 
that the defendants were not entitled, in the present 
motion, to ask for а rectification of the decree, inas- 
much as their notice of motion did not intimate that 
the point would be raised. Held that such an objec- 
tion ought to be taken at once as в preliminary point. 
As it was not made until the argument of counsel for 
the defendants was concluded, it should be taken that 
the form of the motion as made to Court was ac- 
quiesced in. The objection was then tco late. Karn 
Маномер v. Rasoowa . L L. R., 19 Bom., 174 


997. — — — — — Deres for re 
demption within specified time— Appeal against 
decree—Power of Court in execution to extend time 
Sor redemption allowed by decree—Special ground 
for enlarging time.—The plaintiffs sued for the re- 
‘demption of certain mortgaged property. On the let 
March 1886, a decree was passed declaring the plaine 
tiffs entitled to redeem on payment by them to the 
defendants of 8649-11-0 within three mouths from 
the date of tho decree, Against this decree the defens 
dants (the mortgagees) appealed on the ground that a 
much larger sum than 2649-11-0 was due to them on 
the mortgage. The plaintiffs also filed objections to 
this dectee under в. 561 of the Civil Procedure Code 
(XIV of 1882), on the ground that the mortgage-debt 
had been long ago paid off, and that now a large sum 
was due to them from the mortgagecs, who had been 
in receipt of the profits of the property. Under these 
circumstances, the plaintiffs did not pay the R649-11-0 
within three months as ordered by the decree. On the 
12th October 1886, they gona an application for 
execution, and paid into the R649-11-0. The 
lower Court granted their application, and ordered 
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3. ALTERATION OR AMENDMENT OF 
DECREE—continued. 

possession of the property to be given to them. The 
defendant appealed to the High Court. Held, revers- 
ing the order of the Court below, that the Court in 
executing the decreo had по power to alter the lan- 
guage of the decree, which it would virtually do if it 
enlarged the time mentioned in it by accepting the 
649-110 paid into Court by the plaintiffs on the 
12th October 1886. He/d also that, even if the Court 
had power to enlarge time in the course of execution, 


the mere fact that tho plaintiff had lodged an appeal 
would afford no special ground for enlarging the time. 
ISHWARGAR о. CHUDASAMA MANABHAI 

[L L. R., 18 Bom, 106 


after the period mentioned in the decree has elapsed. 
Har Narain Singh v. Chaudhrain Bhagwant Kuar, 
I. L. R., 18 All., 300, referred to, RAM Lat рове г. 


Ha»Nuam . . . ТЬВ, 13 AlL, 400 
See Корат SINGH с. JAISRI SINGH 
[L L. R., 18 All, 376 


299. — ————Time fixed by decree for as- 
sumption of character of sannyasi—En- 
largement оњ appeal of that time—Tho plaintiff 
pe for a declaration of his right as jheer of a muth 
and for possesion of the property of the muth, and 
obtained & decree, which was, however, made contin- 
gent upon his assuming the character of a sannyasi, 
which he had been directed to do on being nomi- 
nated as jheer within the period of four months. 
The defendant preferred an appeal against this decree, 
and the plaintiff preferred an appeal praying for 
the enlargement of the period fixed, within which he 
was to become a saunyasi pending the disposal of 
the appeal preferred by the defendant. 
plaintiffs appeal —Heid the Court had power to 
extend the time as prayed. RANGACHARIAR e. 
Увона DIKSHATUR . . LL. R., 13 Mad., 524 


800. Power of Court to rectify 
its own mistake in order—Cicil Procedure 
Code (Act XIV of 1882), s. 870—Insolcency of 

laintif.—On tho 8rd of August а case came on for 
fearing: Prior to that date, the plaintiff in this suit 
had been adjudicated an insolvent, and did not ap- 
pear, but the official assignee appeared and applied 
for a postponement. The Court accordingly mado 
the following order:—It is ordered that the suit 
be dismissed under в. 370 of the Civil Procedure 
Code, unless the official assiguee elects, on or before 
the fifth day of October next, to continue the suit and 
give security for the defendants’ coste. The time for 
complying with the order was subsoqueutly extended, 
nd the plaintiff in the meanwhile obtained an order al« 
lowing the insolvency proceedings to be withdrawn. 
The defendant now applied that the suit should 
be dismissed pursuant to the terms of the above 
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order. The plaintiff objected, as he was now no 
longer an adjudged insolvent, and was ready to prose- 
cute the suit, Held that the order had been made 
in an improper form, inasmuch as s. 370 gives the 
Court no power to order the dismissal of the suit. 
This part of the order, therefore, was wrong, and the 
Court could now rectify it by cancelling that portion 
of the order, and, as a consequence, refusing the 
defendants’ application. LE&HRAJ CHUNIAL e. 
SmaxiaL М№авнохрлв — L L. B., 16 Bom., 404 


301. — — — Interest given by amend- 
ment in deoree which was not given by 
the judgment—Cieil Procedure Code, si. 206, 
209, 623—Superintendence of High Cowrt.—The 
Plaintiffs sued for recovery of a certain sum of 
money and interest up to date of suit and for interest. 
during the suit and subsequent to decree until satis- 
faction thereof. The Court in its judgment awarded 
the plaintiffs a specified sum of money, and ordered 
that the rest of the plaintiff's claim should stand dis- 
missed. Subsequently the Court amended its decree 
by adding a decretal order for the payment to the 
Plaintiffs by the defendant of interest daring the 
pendency of the suit and after decree until the satis- 
faction of the debt. Held that it was illegal for the 
Court to decree the claim for interest by way of 
amendment of ite decree, and that the order so 
amending the decree was open to revision, Hasan 
Sman с. Suzo Prasan . LL R., 15 All, 191 


302. ——— Alteration of decree made 
by predecessor—Competency of Judge before 
tazation to reconsider an order as to coste made by 
Мг predecessor in office Certificate of pleader’s 
fee.—A Subordinate Judge, in granting the applica- 
tion of a plaintiff before him for permission to with- 
draw with leave to file а fresh suit in the same 
matter, made an order as to costs in favour of the de- 
fendants iu the following terms:—“As the case 
has not been coutested to the bitter end, half the 
pleader’s fees are allowed and the process expenses, 
etc., incurred in the case, except those already re 
fused to the defendants. For travelling and inci- 
dental expenses defendants to put in а bill in one 
week: this to be subject to the decision of the Court 
after hearing both parties. The application under 
в. 873 of the Code of Civil Procedure is granted with 
leave to the plaintiff to bring a fresh suit for the 
same matter. Costs allowed to defendants as above.” 
The Judge who had made the above order having 
been transferred before taxation was completed,— 
Held that it was competent to his successor at tax: 
tion and before granting payment of the pleader's 
fees to cousider whether the certificate given by 
a pleader as to the fee paid to him in the caso was 
according to rule, and to disallow payment of any 
fee not duly certified as paid. рск e, Dick 

[L L. R. 15 All., 169 


303. Decree in terms of an 
award ordering (inter alia) delivery of 
moveable property—Loss of part of such moves 
able properly and consequent failure to delicer— 
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Application to insert in decree an order to pay 
value of such moceable property in erent of failure 
to deliver—Civil Procedure Code ( XIV of 1882), 
га. 206-8.—A partition suit brought by в son 
against his father was referred to arbitration. On 
the 9th January 1890, the award was published, and 
on the 27th March 1890 the defendant moved for 
and obtained а decree in terms of the award. By 
this decree it was ordered that in satisfaction of the 
plaintif claim the defendant should pay to him 
1,05,000 in the manner therein stated, viz, 
¥ 40,000 to be paid forthwith and tho balance of 
965,000 to be paid “upon the plaintiff's delivering 
to the defendant certain specified property, which 
included two vessels or buglows, called respectively 
the Nasri and Sambuk.” In по ovent was defendant 
to be required to pay the 165,000 before the 16th 
November 1890. At the date of the decree the ves- 
sel Sambuk was at sea on a voyage, and on the 18th 
June 1890, while still on the voyage, she was lost. 
On tho 15th November 1890, the plaintiffs’ at- 
tome demanded payment of the balance of 
965,000. They offered to deliver the other pro- 
perties specified in the decree, but steted that the 
vessel Sambuk bad been lost. They offered to pay 
its value, which they estimated at #1400. The 
defendants, however, demanded the delivery of the 
buglows, which they stated to bo worth a very 
large sum. The defendants having, under the cir- 
cumstances, refused to pay the 365,000, the 
plaintiff applied for execution of the decree, which 
was refused. He then obtained а rule calling on 
the defendant to show cause why tbe decree of 
the 27th March should not be amended or rectified 
by stating therein the amount of money to be 
paid to the defendant as an alternative if deli- 
[еу of the vesel Sambuk could not be made, such 
very having become impossible. Held that 
the rule must be discharged. The objection was 
an objection to an award, not to а decree, Possibly 
it might have been to the parties to object 
to the award before it was filed on the ground 
that it ought to have stated a sum to be paid to 
the defendant in case some of the property could 
not be delivered to bim. If such an objection had 
been made, the Court might possibly have remit- 
ted the award or to file № No such 
objection, however, was taken, and the award was 
filed and а decree obtained in accordance with 
the award. The award could not be modified by 
the Court, nor could the decree, which must be in 
accordance with the award. AHMED BIN Essa 

KHALIFEA с. Essa BIN KHALIYYA 
[L L. R., 17 Bom., 657 


804. Rectifying decree— Practice 
—Clerical errorm—By a written agreement the 
defendants agreed to purchaso frm tho plaintiff 
certain laud comprising 5,280 square yards or 
thereabouts at the rate of Н1-1-6 per square 
yard. The sum of H1,000 was paid on the date 
of the agreement in part payment of the price. 
The plaintiff sued for specific performance of the 
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agreement. The plaint set forth the facte and the part 
payment, and prayed that the defendant might be 
ordered specifically to perform the agreement and to 
pay to the plaintiff the balance of the purchase- 
money, viz., the sum of #4,475. On the 9th Septem- 
ber i897, judgment was given for the plaintiff 
ordering “ specific performance as prayed and costa.” 
"The decree was accordingly drawn up in terms of the 
prayer of the plaint. It was afterwards discovered 
that the sum mentioned in the prayer (vis, 4,475) 
and inserted in the decree was incorrect, and ought to 
have been H4,776, the latter being the real balance 
due at the rate mentioned in the agreement after 
deducting the 91,000 paid as earnest. On 6th 
November 1897, the plaintiff gave notice of motion 
to rectify the decree by altering the figure 84,475 to 
R4,776. On motion to rectify the decree,—Held 
that the decree should be rectified. PHEROZSHA 
PzsTONJI RANDERLA с. SUN MILLS 

(LLB, 22 Bom., 870 


4. EFFECT OF DECREE. 


305. — — —— Decree made with juris- 
diction— Estoppel.—A decree made with jurisdic- 
tion, until it is set aside, is, as between the parties 
to it, conclusive both as to the rights of those parties 
and the charscter in which they sue. BHAWABAL 
SINGH є. RAJENDRA PRATAP SAHOY 

[5 В.І. R., 321: 13 W. R., 157 

306. Illegal decree 
— Void decree.— Where a Court has jurisdiction over 
the subject-matter of a suit, its judgment or decree, 
even though irregular or illegal, cannot be said to 
be null and void) Рнооь KooER v. SHEOBURUN 
Since 


. . . . | 13 W.R, 
307. Decree made without 
jurisdiction.—A decree made without jurisdiction 
is of no effect in creating any charge on immoveable 
property. LUOHMEENATH ŠiNGH v. Марно Dass 
Samoo . . . . . aN. \., 70 
308. Decrees, Priority of—A 
decree takes priority over other decrees in respect of 
the date on which it was passed, and not in respect of 
the priority of ће debt,which it enforced. GHERAN 
v. Kuss Вена . LL. R., 9 All, 418 
300. Effect of a decree obtained 
by an attaching creditor in a suit against 
successful intervenors or claimants—Civil 
Procedure Code (Act VILI of 1859), ss. 240, 270, 
271.—In 1872 the plaintiff obtained а money-decree 
against two brothers, P and K. In execution of 
that decree, he attached their one-half share in cer- 
tain fields in 1874. ‘The attachment was removed at 
the instance of two claimants, S and B. In 1876 
the plaintiff sued the claimants and obtained a de- 
cree in his favour in 1878. Meanwhile, in December 
1874, after the plaintiff’s attachment had been re- 
moved, one V obtained a decree against one of the 
brothers, P. In 1867, while the plaintiffs suit 
against S and В was pending, P's right, title, and 
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interest in the one-half share of the fields belonging 
to himself and Е was sold in execution of Vs decree 
and purchased by the defendant. Iu 1881 the plain- 
tiff again attached the one-half share belonging to 
the two brothers under his decree of 1872. Thereupon 
the defendant, relying on his purchase of 1876, ap- 
plied for the removal of the attachment. It was re- 
moved from P's one-fourth share and maintained on 
K's share, which was in due course sold. Tho plain- 
tiff now sued to establish his right to sell P's one- 
fourth share under his decree of 1872. Held also 
that, though the effect of the decree obtained by the 
plaintiff in his suit against the claimants, S and B, 
was to effsco entirely their obstruction to his attach- 
ment of 1874, to reinstate that attachment as in full 
force ab initio, and to restore the state of things that 
had been disturbed by the order of release, yet the 
plaintiff could not succeed in the present suit, as the 
sale to defendant under Vs decree was perfectly 
valid, and Js property, having been sold under that 
decree, could not be sold again under the plaintiff's 

The rights of rival decree-holders taking 
out execution against the same judgment-debtor con- 

LALU Моъл THAKAR т. KASHIBAI 


[L L. R., 10 Bom., 400 
310. ———— Effect of setting aside a 
decree on the of fraud and collu- 


sion.—4 filed а suit against В, in which a consent 
decree was This decree was set aside in в 
subsequent suit brought by B on the ground that it 
had been obtained by fraud and collusion between 4 
and Bs agent, who had no authority to consent. 
Thereupon 4 applied to have his suit restored to the 
file and re-heard on the merits, contending that, the 
decree baving been set aside, the suit remained un- 
decided. Held, refusing the application, that A's 
decree, though set aside, was not reversed. The decree 
obtained by B left 4's decree legally complete, and 
amounted only toa declaration that the decrée obtained 
by 4 “should avail nothing for or against the parties 
to B's suit who were affected by it.” Внтмлл GOVIND 
е. Вахмавы . L L. R., 10 Bom, 338 


311. ———— Decree determining rights 
of rival religious secta— Decree whether execu 
tory or declaratory—Limitation—How far a sect 
bound by decree against some eg ite membera.—In а 
suit determined in 1840, in which various members of 
the Vadagalai sect residing in в certain village wero 
plaintiffs, and various members of the Tengalai sect 
residing in the same village were defendants, it was 
held that an image of а priest revered by the latter 
sect was not entitled to a place in a certain temple of 
the village, or to о abito отш a certain strect, ог 
to procession in the streets of the village; and it was 
directed that, if the defendants continued to make the 
image an object of public worship, it should be re- 
moved. In 1888 various members of the Vadagalai 
sect, asserting that the members of the Tengalai sect 
had acted in contravention of the decree in the above 
suit, filed an execution petition therein, praying that 
various members of the Tengalai sect be arrested, an 
“that the image of their priest, which they attempt 
to worship publicly, be removed until they obey the 
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terms of the decree? It appeared that in 1868 the 
District Magistrate had granted an application to re- 
strain the Tengalais from acting contrary to the above 
decree. The execution-petition was dismissed by the 
District Court. Held the petition was rightly dis 

missed, since the execution of the decree was barred 
by limitation, and the decree, if it was capable of 
execution at all, could not be executed against the 
parties to the present petition. SADAGOPACHARI e. 
KRISHNAMACHARI . . LL. R., 13 Mad, 356 


313. ——— Decree for redemption not 
providing for payment in fixed time.—A 
decree for redemption, which does not provide for pay- 
ment of the mortgage-debt within a fixed time or for 
foreclosure in case of default, operates of itself as a 
foreclosure decree if not executed within three years. 
MALOGI v. ЗАВАЛ . . LL. В.,13 Bom, 567 


5. REVIVAL OF DECREE, 


818. Jurisdiction to revive 
decree.—In а suit for recovery of в sum of money 
expended towards improvement of в joint property, 
the Court passed a decree that, if the defendant would 
contribute towards payment of the expenses for the 
improvement, he would be entitled to в propartionate 
share of the profits. No steps wore taken by the 
plaintiff from 1863 to revive the decree ; but on the 
application of the defendant tendering the amount due 
from him, and praying to be put in possession, the 
lower Courts restored the decree, and passed an order 
in his favour. Held that the lower Courts had по 
jurisdiction to revive a decree at the instance of the 
judgment-debtor. NILAMBAR SEN e. KALI KISHOR 
бан . . 8В.1. R., Ap, 94:19 W. R., 98 
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[L L. R., 15 AIL, 318, 407 
TE E, 20 Cale, 015 
С. W. N., 542 

Death of— 


Seo SALE IN EXECUTION OP Dzcezz—In- 
VALID SaLss—DzaTH OP DEORER- 
HOLDER BEFORE SALE. 

[L L. R., 8 All, 759 
Liability of— 
See EXECUTION OP DECRER—LIABILITY РОВ 
WRONGFUL EXECUTION, 
es L. R, A. C., 413 
B. L. R., 208 note 
L L. R., 8 Bom, 74 
See Satz тн Ехвстион o» Dzonxs— 
Wroweror SALES. 
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DECREE-HOLDER—concluded. 
Meaning of— 
See EXRCUTION OP DECREE—APPLICATION 
тов EXECUTION AND PownRS or COURT. 
L. R., 9 Mad, 216 
I. R., 18 Calc, 639 
-- Purchase by— 
See CASES UNDER SALE IN EXECUTION OP 
DECREE—SETTING ASIDE SALE—IBRE- 
GULABITY— GENERAL CASES. 


DEDUCTION OF TIME IN CALCULAT- 
ING LIMITATION PROSECUTED IN 
COURT WITHOUT JURISDICTION. 


See Саввв UNDER LIMITATION Act, 1877, 
8. 14 (1871, в. 15; 1859, в, 14). 


DEED. Col. 
1. ExsovTION . H . B . 2276 
3. ATTESTATION . В . . . 2278 
3. CONSTRUCTION . » . . 2279 
4. Рвоор OP GHNUINENRSS . . . 2286 
5. RECTIFICATION . B B . 2292 
6. CANCELLATION . . . . 2292 

Attestation of— 
See EVIDENCE Аст, в. 68 
[L L. В, 18 Mad, 29 
L L. R., 30 Calc., 222 
8 C. W. N., 228 
Construction of— 
See CASES UNDER СОМРВОМІВЕ—Сон- 


STRUCTION, ЕТО. 


See CASES UNDER GRANT—CONSTRUCTION 
OF GRANTS. 


See CASES UNDER MORTGAGE—CONSTRUC- 
‘TION, 


See  Casms UNDER SEPTLEMENT—CON- 
STRUCTION. 


---—-—— Decision as to genuineness of— 
See Crv PRocEDURR Сори, s. 244— 
QUESTION IN EXECUTION ор DECRE. 
L. R., 21 AIL, 356 
L L. R., 22 Bom., 475 
I. L. R., 28 Calc., 689 


See REGISTRATION ACT, в. 77. 
О. L. R., 24 Calc., 668 


See Bus JUDICATA—MATTERS IN 18808. 


I. L. R., 4 All, 65 
L L. B., ai Cale,,480 


DIGEST ОР CASES. 
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DEED—continuert. 
Effect of— 
See ONUS o» Pnoo»—DzED, Берест AND 
Orgration oy І.І, R., 95 Calc, 78 
[L R., 24 L A., 186 
1с. м. 594 


Enforcing or cancelling— 


See UNDER ONUS or PRoorp— 
D ND DEEDS, SUITS TO ЕХРОВСК 
OR ВЕТ ASIDE. 


Execution of— 


See JURISDICTION— CAUSES OP JURISDIC- 
TION—CAUSE OP AOTION, 


(LL.B, 31 Bom, 196 
of Sale, 
See CASES UNDER EVIDENOR—PAROL EVI- 


DENCR—VARYING OR CONTRADICTING 
WRITTEN INSTRUMENTS, 


— ——— Registration of— 


See Савез UNDEB REGISTRATION ACT. 


————— - Buit to set aside— 

See DECLARATORY Drones, SUTT »OR— 
SUITS CONCERNING DOCUMENTS. 

See CASES UNDER Dror 
CREE—DEEDS, SUITS 

Seo 0овЕз8 . ТВ. L. В. P. C., 680 

[7 Mad., 37 

See Cases UNDER LIMITATION Аст, 1877, 
ARTS. 91, 92, 93 (1871, ARTS. 92, 93). 

See Cases UNDER ONUS o» Рвооғ— 
Dzonrzs AND DERDS, SUITS TO ENFORCE 


OR 8ET ASIDR. 
1. EXECUTION. 
1. ———— Completion of deed of sale— 
Delay in delivery.—A deed of salo is complete on 
the day when it is signed and attested by the Сазес 


and consideration is paid for it. Delay in the deli- 
very of the deed does not invalidate it.  BHIKUN 
Sinon e. JUxERLA Kooxwar . М. R., 1864, 69 


——— Proof of execution—Admissi- 
bility in evidence.—A deed of conveyance was ten- 
dered in evidence which purported to bear the mark 
of @ as vendor, and which was duly attested by four 
witnesses. G, howover, denied that she had evor 
executed the deed, and said that the mark was not 
hers. All tho attesting witnesses were dead. A wit- 
ness was called who knew the handwriting of one of 
the attesting witnesses, and who swore that ће signa- 
ture of that witness to the attestation clause of the 
deed was genuine. Held, on the authority of White- 
locke у. Musgrove, 2 Cr. and M., 611, that the deed 
was admissible in evidence, its execution by @ being 
sufficiently proved. ABDULLA PARU о. GANNIBAT 
[L L. R., Ц Bom., 690 


EK -——— ЕЕЕ Evidence Act (I 
of 1872), г. 68—Attesting witness—Scribe ofa 
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1. EXECUTION—continued. 


deed —Tranafer of Property Act (IV of 1882), 2.69. | 


—Held that a deed may be legally proved by the 
evidence of the scribe thereof who has signed his 
name, but not explicitly as an attesting witness, on 
the margin, and has been present when the deed was 
executed. | Muhammad Ali v. Jafar Kham, All. 
W. N., 1897, р. 146, followed. RADHA KISHEN v. 
Балтан Аш Вам . . LL.B, 20 All, 532 


4. — — — Transfer of Property Act 
(IV of 1883), s. 59 — Mortgage deed signed by 
the mortgagor attested by one witness and contain- 
ing an acknowledgment by the Sub-Registrar, 
whether ealid—Indian Succession Act ( X of 1865), 
+. 50— Mortgage being invalid, whether a money de- 
cree can be made upon the covenant in the bond.— 
‘The requirements of в. 69 of the Transfer of Property 
Асі are not satisfied when a mortgago-bond is signed 
by the ог, attested by one witness, and con- 
tains the Sub-Registrar’s signature tothe endorsement, 

ng the admission of the execution by the 
executant ; therefore such в mortgage is not valid in 
law. When а suit is brought upon a mortgage-bond, 
although the mortgage is held to be invalid on the 
ground that the requirements of s. 69 of the Transfer 
of Property Act were not satisfied, the plaintiff is 
entitled to recover, upon the covenant, money which 
the defendant covenanted to pay. ToPALUDDI РВАРА 
v.Mamamant бнанл . L L. R. 26 Calc., 78 


BL Seourity-bond 
attested by only one voitness—Signatures of the Sub- 
Registrar and the identifier on the back of the bond 
whether sufficient to render mortgage calid.—A 
security-bond, by which an interest in specific immove- 
able property has been transferred to another per- 
son for the purpose of securing a future debt, is a 
mortgage-bond within the meaning of в. 68 of the 
Transfer of Property Act, and in order to create а 
valid mortgage, it must be signed by the executant 
and attested by at least two witnesses, Therefore, in a 
case where the mortgage-bond by which the liability 
of a surety Was created was signed by the mortgagor 
only onthe front page, and not attested by two wit- 
nesses, but on the back of the bond it contained the 
signatures of the Sub-Registrar and of the identifier, 
a suit ia not maintainable, inasmuch as the bond is 
not a valid one under s. 59 of the Transfer of Property 
Act. Nitye Gopal Sirear v. Nogendra Nath 
Hitter, I. L. Е. 11 Cale, 499, distinguished. 
GrxpgA МАТИ Moxmny e Buor, Gora: 


Moxzums . . А E., 26 Calc., 246 
90. W. N,84 
6, — — — Attestation of 


mortgage-bond— Meaning of the word “ attested” — 
Evidence Act (I of 1879), #.?0—Admission of ez- 
ecution—The attestation required by в 59 of the 
‘Transfer of Property Act is an attestation by wit- 
nesses of the execution of the document, and not of the 
admission of execution, The word “ admission” in s. 70 
of the Evidence Act relates only to the admission of а 
party in the course of the trial of a suit, and not to the 
attestation of » document by the admission of the 
party executing it. Girindra Nath Mukerjee v. 
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DEED—continued. 
1. EXECUTION- concluded. 


Bejoy Gopal Mukerjee, I. L. R, 26 Cale., 246, 
followed, ABDUL KARIM e. SAIJMUN 
[L L. R., 27 Calc., 190 
7, —  —  — ——  Mortgaged eed 
attested by only one wilness.—Where a mortgage- 
deed was executed, but there was only one attesting 
witness, it was eld not to create any charge on the 
property, because it was в mortgage within s. 68 of 
the Transfer of Property Act, and because such а 
transaction was expressly excluded from the operation 
of в, 100 of the Act, and that, the provisions of s, 59 
ving been complied with, the mortgage could 
not be proved. Ram KUMARI Brat e. Ѕвіхлти Вот 
[1C. W. N. 81 
8. — — — — — — ———- Evidence Act (I 
of 1872), s. 68—АНеманот of marksman.—The 
attestation of a marksman to а mortgage-bond is а 
sufficient attestation within the meaning of s. 59 of 
the Transfer of Property Act and в. 68 of tho Evi- 
dence Ach PRANKRISHNA Tewaky v. JADU МАТН 
Татувох . . . . 20. W. N., 603 


2. ATTESTATION. 


9, — — — Attesting witness unable to 
write— Name written or mark added by another 
person.—Where an attesting witness is unable to 
write, and either makes a mark or has his name writ- 
ten for him in в deed, the style of execution of the 
attestation cannot invalidate the deed. AGUM Misra 
v. PULLUKDHAREE MISRA W. R., 1864, 187 


10. Effect of deed on witness 
attesting it— Estoppel.—Tho attesting of а decd 
of conveyance of property made with full knowledge 
of the contents of the deed and of the object of the 
signature may convey the right of the person sign- 
ing. SURIATOOLLAH r. Dassex ВТВЕБ 

fw. R, 66 

1. ———_—______ Reeve rsioner— 
Consent.—A reversioner attesting a conveyance by 
Hindu widow cannot impeach the sale on the ground 
of waste by such alienation. GoPAUL CHUNDER 
MANNA о, GovRMoNEE DOsSER 6 W. R., 59 


18. .—— — --- Evidence of as- 
sent to deed.—Where a person executes a deed as wit- 
ness with full knowledge of its contents, such execu 
tion may be taken to be evidence of his assent to the 
statements ‘contained in the deed. Noorus г. 
Kuopa Buxsg 2 š š . 1 Agra, 50 
MATADEEN Roy r. MU8800DUN SINGH 
[10 W. R., 208 


13, —_________— The attestation of 
a deed by а relative does not necessarily import his 
concurrence. RAJLAKHI DEBI e. GOKUL CHANDBA 
CnowpHRY 
[8 B. L. B., P. C, 57: 18 Moore's L A., 209 
Raw CHUNDER PODDAR v. Hani Das Sex 
(LLB, 9 Сыс., 463 
14, ___________ Evidence of 
concurrence or consent to deed attested.—The true 
rule deducible from the cases of Rajlakhi Debia v. 
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Gokul Chandra Chowdhry, 8 В. L. R, Р. С. 57, 
Matadeen Roy v. Mysoodun Singh, 10 W. R., 293, 
and Ram Chunder Paddar v. Haridas Sen, I. L. 
R., 9 Calc., 468, is that, though the mere attestation 
of a deed by a relative does not necessarily import 
concurrence, yet where it is shown by other evidence 
that, when becoming an attesting witness, he must 
have fully understood what the transaction was, his 
‘attestation may support the inference that he was & 
consenting party. The question whether attestation 
of a document should be held to imply assent is a 
question of fact which has to be determined with 
reference to the circumstances а саве. CHUN- 
DER Durr Мвввв v. BHAGWAT NARAIN 

(8 C. W. N., 207 


15. -——— —— Suit for posses- 
sion—Estoppel.—In s suit for possession, the fact of 
plaintiff having been a subscribing witness to a pot- 
tah which is set up by the defendant is not conclu- 
sive against tho former.  HOSSEINEE KHANUM v. 
Tuos Lau. А . 14 W. R., 303 


16. — — —— Necessity of attestation— 
Mawrasi pottah.— Documenta of the description of a 
maurasi pottah are not required by law to be st- 
tested. быви Сиокови Вот c. Bnrowax CHUN- 
DER Бот . , Ў . . 19 W.RE.,101 


8. CONSTRUCTION. 


17. — -——- Danger of deciding case 
upon в document by construction put on 
another document in another suit.—The 
danger pointed out of deciding one case relating to a 
bond by the construction placed in another suit on 
another and в different bond. BHAGWANT SINGH г. 
DanYao SINGH . LL. R, 11 ALL, 416 


Intention of parties— Rights 
at time of ezecution.—In construing a document the 
situation of the parties and their rights at the time 
of the execution must be looked at. Divo Nara 
'МоквьзвЕ е. GOPAL CHUKDER MOOKERJSR 

[8 C. L. В, 57 


19. — Ecidence of in- 
tention.—The intentions of parties in deeds must be 
taken from the words they use, where those words are 
plain, Варна JEBBUN MOosTOOPER е, BISSESSU! 
Mosroorz& . . . . . 2 Hay, 178 

20. In construing 
deeds, where their terms are doubtful, it should 
be ascertained in what manner the terms of the deed 
were understood and acted upon by the parties during. 
the years immediately succeeding the grant. SHUN- 
KER LALL е. Роовсн MULL . 9 Agra, 150 


з. Native documents—Mode of 
construing.—Native deeds and contracta ought to be 
construed liberally, regard being had to the real 
meaning of the parties, rather than to the form 
of expression. In this view a person was held to be а 
‘manager, who was in в deed inaccurately and errone- 
ously described as a proprietor or heir. HUNOOMAN 
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Prznsmap РАКОВУ е. Banoozs Murpras Koon- 
WERER 
[6 Moore's І. A., 888: 18 W. R., 81 note 
22. Deed of sale—Eridence of 
price of land.—In construing a deed of sale where 
the terms sre ambiguous, the conduct of the parties 
immediately after and acting upon the deed is very 
important, such conduct being sometimes (as in this 
instance) the only means by which the Court can 
know how the price of land was fixed. СнЕвтом 
LALL v. СноттЕВОНАВЕЕ LALL . 19 W. R., 488 


Use of general words in 
it от implication.—Per MAH- 
моор, J.— When general words are used in а docu- 
ment, they must be understood in a general sense, 
unless they are accompanied by any expression limit- 
ing or restricting their ordinary meaning, or unlees 
such limitation or restriction arises from necessary 
implication, SmmomaTAN КГАВ v. MAHIPAL KUAR 
[L L. R., 7 All, 958 
— Circumstances attending 
execution — Conduct of parties after execution. — 
1f, in order properly to apply and understand the 
ns of а deed, it be necessary to enquire into 
"umstances under which it was executed, a 
Court may rightly make such enquiry. The conduct 
of the partics after the making of an instrument 
affords в clue to their intentions in regard to ite 
effect only where they are voluntary actors in the 
execution of the conveyance, not where it is made 
against their will by coercion of a Civil Court. 
Loorr Ам е. Всрвоо, Ня . 21 W. R, 119 
35. — —— Construction irreconcile- 
able with other documents.—If а particular 
construction of в part of а document renders а 
contract evidenced by it inoperative, and another 
construction renders it operative and is reconcileable 
with other portions of the document, the first should 
give way to the second. DmrRas Mantas CHAND 
BAHADOOR е. HuEDEO NARAIN SAHOO 
[16 W. R., 119 
96. “Sontan "—* Inwe"— Male 
issue.—The word “sontan” occurring in a deed of 
agreement between co-sharers, members of а Hindu 
family, was construed to mean issue generally, and 
not male issue merely, KRISTO KISHORE ВноттА- 
ОНАВЈЕЕ v. ЗВЕТАМОНВЕ BHUTTACHARJER 
[7 W. R., 820 
37. — ———— Absolute conveyanoe—Pro- 
perty in possession and expectancy.—When several 
persons join in a conveyance and convey “the whole 
and entire property absolutely,” they must be taken 
to have exercised every power which they possess, and 
to have parted with their whole ied Laer tins 
possession or expectation, KISHEN GEER e. BUs- 
eet Вот . . . . 14 W. R., 879 
38. — — ——- Covenants as to title and 
quiet possession—Protection against disposses- 
kobala by which certain landed property 
ed, the vendor bound herself in the follow- 
ing terms: “If any one objecta to my sale and gives 
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you any sort of trouble, I will arrange it, and if 
Т fail to do so, I will restore the purchase-money ; 
in default you may realize it by an action.” Held 
that it was intended to provide not only against 
defect in the power of the vendor as a Hindu widow, 
but against any disturbance of the purchaser, and to 
protect him against dispossession, — BISSESSURER 
Desa r. GOBIND PERSHAD TEWARI 
[21 W. R., 398 
Varied on appeal by decision of Privy Council by 
making more parties liable under the decree. BIs- 
BESSURI DEBYA о. GOBIND PRASAD TEWARES 
R., 3 I. A., 194: 26 W. R., 33 
— Interest passing to pur- 
chaser—Deed of sale—It was held that the 
words “the arrears of past years due by asamis” in 
a deed of sale did not pass to the purchasers decrees 
for arrears of rent held by the vendors. Baram Das 
т. DWARKA Das n . . TN. W.,88 


30, ———— Ikrarnamah, Construction 
Of— Rent charge.—The defendants" ancestor granted 
to А and В an ikrarnamah in the following terms:— 
«In consideration of 24,952 due by me to you, and 
in lieu thercof, І do hereby grant and alienate to A 
and В out of the whole and entire profit of шу 
proper share in mouzah X the sum of 8600 ре 
annum, in equal proportion, free from all incom: 
brances, and constituto them part owners thercof. 
‘The said A and В shall be at liberty to make joint- 
collection with me, and to receive and е 
petuity R600; or upon division and parti 
much land as may yield to them ОО, to make 
separate collection вв from their own property. If 
in any way by sale, etc., the said mouzah shall cease 
to be my property, I agree to sct apart, upon partie 
tion and division for 4 and B, as much land as 
may yield 2600 in another of the mouzahs owned by 
me exclusively, and to that also the same conditions 
as above shall be applicable.” Æ applied to have 
his name registered as owner of share in the monzah 
sufücient to yield sn income of B300 por annum. 
Held that, under the ikrarnamah, А had only a rent 
charge on the property. Mizana 1 Занта ALUM 
v. CHUNDER CUMAR — . L. R., 440 


81 ——-—— Maxim, Е unius 
est exclusio alterius— Mistake in deed—Suit 
to reform deed.—Tho plaintiff sold to the defendant 
a field containing a well; tax was payable to Govern- 
ment on tho field as well as a tax on the well. The 
deed of sale expressly provided for the payment of 
the tax on the field by the defendant, but was silent 
as to the tax on thewell. Government recovered the 
amount of the tax on the well from the plaintiff 
for 1871, asthe well stood entered in the Government 
books in the plaintiffs name. The plaintiff sued to 
recover the amount from the defendant. Held that, 
under the deed of sale, the defendant was not liable 
to reimburse the plaintiff the amount paid by him to 
Government. Held also that, if the omission in the 
deed of sale to provide for the payment of the tax 
on the well by tho defendant should have arisen 
from a mistake, his only remedy was suit for 
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DIGEST OF CASES, 


( 2282 ) 


DEED—continued. 
8. CONSTRUCTION—vontinued. 


reforming tho deed so as to mako it in accord with 
the actual agreement betweon the parties at the time 
of the sale. Amount and value of proof required of 
the plaintiff in such a suit pointed out, GULABHAT 
Мохрав v. DAYABHAI GOVARDHANDAS 
[10 Bom, 51 
— — Mistake in boundaries in 
deed Intention of parties. Where by mistake в 
part only of tho premises intended to be mortgaged 
is described in the deed, and would alone pass under 
bill of sale in execution to the auction-purchaser,— 
Held that the Court ought to interfere for the 
rectification of the instrament, and that, regard being 
had to the intention and subsequent dealings of the 
agreeing parties, it ought to be construed as if it had 
expressly and fully mortgaged and conveyed the 
entire premises in question. Рорромомвв DOBSER 
©. DWABKANATH Biswas . . 25 W. R., 335 


88, - — - “Fasli year"—* Agricul- 
tural year”—N.-W. P. Land Revenue Act 
(XIX of 1873), s. 3, cl. 8—Inconsistent clause.— 
The practice, adopted by patwaris in some parts of 
the North-Western Provinces, of applying the term 
“fasli year” to the “agricultural year” aa defined 
in Act XIX of 1873, ,8, cl.8, is erroneous, Where 
parties to a deed describe a date as being in such and 
such a “ fasli” year, they must be taken, in absence 
of evidence of mutual mistake, to refer to the" 
calendar fasli year. In interpreting a document, a 
clause which is inconsistent in any construction 
thereof with the remaining provisions of the docu- 
ment must be rejected, Yad Ram v. Amir Singh, 
W. М. All. (1889), 174, and Sheobaran Singh v. 
Bisheshar Dayal Singh, W. N., All. (1892), 236, 
referred to. TARBHUS v. DWARKA PRASAD 

[L L. R., 18 AU., 388 

—— — Construction of rasinama 
disposing of estate with words “naslan 
bad naslan,”—In cases decided on the construction 
of documents, in which the expressions mokurari, 
istemrari, istemrari mokurari, have been considered 
проп the question whether an absolute interest has 
been conferred by such documents, or not, it has been 
taken for certain that, if the words ^ naslan bad 
naslan” had been added, an absolute interest would 
have been clearly conferred. Accordingly, in con- 
struing a razinama between parties dividing family 
estate and expressly declaring that the shares should 
descend “nasan bad naslan,"— Held that the 
insertion of these words was conclusive in itself ; 
the expressed object of this razinama pointing to 
the same construction, viz., that the estate taken 
under it was absolute. HARIHAR Вакен с. UMAN 


Prasman . . . L L. R., 14 Calc., 206 
Œ R., 14 L A.T 
85. ---——- Malikana—Heritable EH 


—Suit for arrears of malikana allowance,—8 sold 

s share in immoveable property to M by a rogistered 
doed of sale which contained the following provision 

—The said vendee is at liberty cither to retain 

sion himself or to sell it to someone else ; and. 

he is to pay R25 of the Queen’s coin to me annually 


4в 
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(as malikana), which he has agreed to pay" М 


mortgaged the property to B, who obtained possession ; 
and after the mortgage, the annual payments pro- 
vided for by the deed of sale ceased. The represent- 
atives of the vendor sued М and B to recover arrears 
of malikana. Held that the words “ as malikuni 
in the deed of sale could not be rejected as surplusaze ; 
that they showed an intention that the payment of 
the R25 should be an annual charge upon the 
property and the profits arising therefrom analogous 
to that of a malikana reserved on a settlement by a 
Government settlement. officer. for a zamindar ; that 
the use of these words was intended to reserve and 
create а perpetual and heritable charge upon the 
property ; and that the Court was not prevented from 
coming to this conclusion by the omission of specific 
words of inheritance. Heeranand Sahoo v. Ozeerun 
9 W. R., 102, Bhoalee Singh v. Neemoo Behoo, 
10 W. R., 802, Hurmuzi Begum v. Hirday Narain, 
I. І. R, 5 Calc, 921, Mahomed Karamatollah 
v. Abdool Majeed, 1 N. W., 205, Kooldeep Narain 
Singh v. Government, 14 Moore's I, А. 247, 
Tulshi Pershad Singh v. Ram Narain Singh, I. L. 
R., 12 Calc., 117, Gaya v. Samjiwan Ram, I. L. 
B.,8 All., 569, and Giyan Singh v. Kooer Peetum 
Singh, 1 N. №. 73, referred to. CHURAMAN r. 
Вии . $ . . L L. R., 9 AIL, 591 
° 36. 
ment ог appropriation of rent till payment of debt 
—Intention to appropriate rent as distinguished 
from the lands—Aivay (money) — Usufructuary 


‘mortgage—Right to take kabuliats from tenants | 


and make recoveries.—W bere under an instrument a 
debtor allotted to his creditor his aivaj ou account of 
deshpande hak and inam recoverable from tho 
villages and undertook not to meddle till the aivaj 
was peid, and the instrument did not describe the 
lands mentioned therein by metes and bounds, but 


only as being in the occupation of certain persons | 


paying so much rent, and contained a clause that 
of R63 (the sum total of rents) had beon 
and that the creditor might take kabuliats 
from the occupants and make the recoverics,— Held 
that the term aivaj, although capable of meaning 
property gencrally, must, from the context of the 
document, mean moneys or sums. He/d further that 
the language of the instrument showed а clear inten- 
tion to appropriate rente as distinguished from the 
lands themselves. Held also that, even if the trans- 
action were regarded as а mortgage, it could only bea 
usufructuary mortgage, which would confer no right 
to have the property sold. HANMANT RAMCHANDRA 
DESHPANDE v. BABAJI ABAJI DESHPANDE 
[L L. В., 16 Bom., 178 
37. —__—_ Construction of documents 
ofsale and of agreement for re-sale— Sale, 
with right reserved. of re-purchase within a period, 
distinguished from mortgage.—A document 
ing to be one of sale, though it is accompanied by 
a contract reserving to the vendor a right to re-pur- 
chase the property sold, on re-paying the purchase- 
money within в certain time, ie not on that account 
to be constru& avit it weroa mortgage. Alderson у. 
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White,2 Реб. and J., 108, referred to and followed, 
the law of India and of England being the same 

on this point. BuaGwan Samar r. BHAGWAN DIN 
[L L. R., 12 AIL, 387 
L. R., 17 L A, 98 
— — Bale-deed or deed of gift— 
Mahomedan law, .—А deed which purported on 
the face of it to be в deed of sale contained в recital 
that the consideration had been received by the vendor 
and returned ав a gift to the vendee.” The words 
used were Hath * ** nawasi apne ki bai katai 
karke zar-isaman tamam wo kamal wnaul pakar 
bakhsh diya aur hiba kardiya” The deed was 
stamped as a sale-decd and was duly registered, but 
no posession was given under it, and there was 
apparently no evidence external to the deed that 
any consideration has passed between the parties. 
Held by Еров, C.J., and TYRRELL and Kxox, JJ, 
that in the absence of any evidence external to the 
1 deed itself of the intention of the parties, the deed in 
i question must be taken to be а deed of sale. Per 
Maumoon, J., contra. The lower Appellate Court 
having found that no consideration had passed,sthe 
deed must be considered as a deed of gift, though 
wearing the appearance of a sale-deed, and, possession. 
not having been given,under Mahomedan law the gift 

| Was invalid, ANGAN LAL е. MUHAMMAD HUSAIN 
[L L. R., 18 AIL, 400 


39. Deeds releasing future and 
contingent iaterests—Ayreement excluding a 
possible question between the parties аз to the effect 
of words in a will, under which they took their 
rights,—Three brothers, under their father’s will, 
were entitled, cach on attaining full age, to the 
testator's residuary estate in equal shares, When all 
had attained full age, two having been minors at the 
1 testator’s death, they effected a separation of their 
intereste derived from the will, and executed to one 
another instruments of compromise and partition con- 
taining words relating to possible claims which they 
gave up. One of the two younger brothers after- 
wards died, having taken, under the will of the other 
younger one, all the estate of the latter, who had 
died without issue beforo him. The eldest then 
attempted to raise the question whether, on the one 
hand, the brothers had taken under their fathers’ will 
absolute interests, or on the other, intorcsta that were 
divested, and went over to a surviving brother in the 
event of death without issue. Ав to this, the Court 
below differed, but the Appellate Conrt decided, and 
on this appeal the decision was affirmed, that the 
above instruments relinquished future demands, this 
claim included, relating to the brothers’ estates under 
their father’s will. GREENDER CHUNDER GHOSE e. 
Твотьискно Natu Guose 

[L L. R., 20 Calc., 878 


40, —— Title under a will followed 
by а family arrangement adding to the 
property devised.—The will of а proprietor, who 
died in 1864, disposed of в zamindari, and of one 
villago within it, as two distinct properties, giving 

| the zamindari to the testator’s two widows, and, on the 
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other hand, giving the village in equal shares, in 
perpetuity, to the two brothers of his junior wife. 
Neither of the two brothers took possession of their 
respective moieties on the testator’s death, and the 
whole village was treated for some time as part of 
the zamindari, the profite of it being received by, 
ог on behalf of, the widows. In 1869 one of the 
brothers having died, leaving a son, who succeeded to 
his rights in the village, a family arrangement was 
made that the entirety of it should be made over 
to the surviving brother, the present claimant, the 
son of the other receiving from the widows satisfaction 


imant 
had been originally entitled to one-half of the village 
ме its rents, from the testator’s death ; and 
that to this half had been added the other, with title, 
in 1869, pacman: of the transaction in regard to 
it, An order given by the widows in that year 
making over the village was not а revocable one з 
and the interest in the additional half conferred 
ря int Ped Lern with what waa 
ly his own. No writing was then necessary to 
vest the other half in Dim, " Such в transaction was 
good and valid as a family arrangement ; and he 
bad made out his title to the whole village. 
VELLANKI VENKATA ВАМА Rav е. PAPAMMA Rav 
[I. L. R., 21 Mad., 290 
L. R., 951. A., 84 
41. ‘Trust—Beneficlary—Proriso 
Sor forfeiture of interest in case of insolvency— 
Insolvency and withdrawal of petition in insolvency. 
—By a decd of settlement executed by the plaintiff’ 
father, certain property was conveyed to trustecs upon 
trust to recover the income thercof and to pay it to 
the settlor for life, and after his death to his seven 
sons, in equal shares, for the maintenance of them and 
their respective families. The deed provided that, 
in case any beneficiary became insolvent, “or do 
or suffer anything whereby his share or any part 
thereof would through his act or default or by opera- 
tion of law” become vested in or payable to other 
persons, then the share aud interest of such person 
should cease, and for the remainder of his life should 
be paid for the maintenance and support of the family 
of such persons. In July 1894, the plaintiff, who 
was one of the sons of the settlor, filed his petition in 
insolvency ; but on the 5th December 1894, he with- 
drew it. Held that the forfeiture clause did not 
take effect, and that the plaintiff was entitled to 
be paid by the trustees his share of the income of 
the trust property. Новмовл Nowro Davos 
v. Dapasnoy Моувол DAvuR 
[L L. В. 20 Bom, 810 
- Bale-deed with ceunter- 
deed undertaking to re-transfer land in 
ре father pro 
мв в fe! 
fessed to give, “ in absolute sale,” certain lands to the 
defendant, inasmuch ss he was unable to pay a debt 


vou. п 
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owing by him to the defendant. On the same day 
defendant executed a counter-deed in which he referred 
to the said salc-dced and undertook to get the said lands 
transferred to plaintiff's father in tho event of the 
latter paying the said debt within a certain time, 
together with interest till date of payment : and in 
that event to cancel the said sale-deed and deliver the 
The counter deed further 


same to plaintiff's father. 
provided the plaintiff's father should pay the principal 
and interest of the ssid debt by instalments, and 
that, in default of payment of any instalment, plain- 
tiff’s father should pay the whole amount due ; and 
indefanlt of payment in that manner, defendant 
should credit the land to himself according to the 
sale-deed, after getting the counter-deed cancelled, 
Held that on their true construction the documents 
showed nothing more than an intention to secure 
repayment of the debt; that though the provisions 
for payment by instalmonts and of the whole amount 
in default of instalments were contained in the counter- 
deed signed only by the transferce of the land, thoy 
were equivalent to в covenant by the transferor so to 
repay, because, the two documents being parts of опо 
transaction, both parties were bound by or could take 
advantage of every stipulation, whether contained in 
опе or other of the deeds, as would have been the case 
if the transaction bad been embodied in a single 
document, Held, therefore, that the transferee had 
s right to recover the debt (with interest) from ie 
transferor personally ; and that the provision ео 
the transferee to erelit the land to himaclf iu default 
of payment could not be construed as negativing that 
Tight? "Two documenta relating to the transfer and 
re-transfer of land which were so connected as to 
constitute one tranmction having been executed in 
the 1832, prior to the passing of е Transfer of 
Properly Ac Meld that transaction should. be 
regarded as having been entered into with refereape 
tothe law as propounded in the course of Madras 
decisions commencing in 1858 and referred to in 
Thumbusamy Madelly v. Hossain Rowthen, І, B., 
21. A., 241 : I. L. Ry 1 Mad., 1, and that tho docu 
ments must be construed accordingly. RAMAYYA ©, 
KRISENAMMA " . L L, R., 33 Mad., 114 


4. PROOF OF GENUINENESS. 


43, Mode of proof—Evidence 
as do similarity of handwriting. —When it be- 
Comes necessary to establish the genuineness of a 
writing, the testimony of the writer or of some per- 
son who saw the paper or signaturo written is not, 
as a matter of law, the ouly mode of proof, Evi- 
dence as to the similarity of handwriting is just as 
iat of admissibility as the testimony of the 


in 
goa ing witnesses., GRISE CHUNDER Roy г. 
Bmuvowas CHUNDER Roy . . 13 W. В., 191 


44. — — Buspicion— Unregistered deeds. 
—Deeds, though un А 


registered (registration not 
being compulsory), when proved by all the attest- 
ing witnesses and against which there is no evidence 
on the other side, ought not to be set aside on mere 


433 


( 2287 ) 


DEED—continued. 
4. PROOF OF GENUINENESS—continued, 


suspicion of perjury and forgery. Кли CHANDRA 
Cnowpny ғ. Suin Снахокл BHADTRI 
[8 В. L. R., 501; 15 W. B., P. C., 12 


See Buuewan Doss e. HUNNOOMAN PERSAAD 
Samoo . . à є . 18 W. Е.,184 

. ———— Imadequacy of considera- 
tion—Eridence of want of genuineness in deed 
—Party wanting deed said to be executed by him 
declared а forgery.—Whiere а decd has been proved 
and attested in due form, в Court is not justified, 
without any evidence of its fabrication, in finding 
from such circumstances as inadequacy of the con- 
sideration-money that the deed has been fabricated. 
Where a person aska to have a deed which is said to 
have been executed hy him declared to be a forgery,” 
he ought to present himsdf for examination, — 
Wiss v. Карна Gouinp Suaxa . 20 W. Re 181 


48. Attestation by Begistrar 
and proof by witnesses — Eridence of genuine- 
ness.—A finding by a Court that а mortgage-deed has 
been attested by the Registrar of Deeds and proved 
by witnesses is a euticiently distinct finding on the 
bond fides of the deed. Моовть SINGH е. Монсх 
Коокв . è ; x . OW.R, 167 


47. —— ——— Registration of deed—Proof 
of genuineness.—Registration of a deed doce not 
affect the question of bond fides, nor is & conveyance 
to be considered bond fide simply because there is 
proof of its execution and some statement that money 
‘was on the occasion actually paid by the vendee into 
the hands of the vendor in the presence of witnesses 
unacquainted with the circumstances of the parties 
and the relation they hear to each other. Вноовон 

CHUNDER BURRAL e, NAGORER Dossia 
(15 W. R., 15 

‘MUTHOOROOLLAH v. TORABOODDEEN 
ki [15 W. R., 305 


Registration— 
fered document, Proof of execution of.— Mero 
"registration of a document is not in itself sufficient 
proof of ite execution. Kristo Nath Koomdoo v. 
Brown, I. І. R, 14 Caley 176, at р. 180, 
dissented from. Satimarc FATMA alias Biot 

Hossarxt e. Kornasurort NARAIN SINGH 
[L L. R., 17 Calc., 903 


49. Kabuliat— 
Prima facie proof of genuineness.—A Subordinate 
Judge having set aside the decision af a Munsif on the 
ground, infer alid, that it was {mprobable that 
the defendant would have executed a kabuliat in 
which his rent was suddenly raised to abont three 
times the rate at which he bad formerly paid, the 
Munsif’s order was restored on the ground that the 
registration of the kabuliat with all the due for- 
malities was primd facie proof of the truth of its 
contents, and that, as this proof was not rebutted by 
defendant, the Munsif had been right in actiag on 
it. NirrYANUND Ков v. Ras BULLUDH ADYA 

[25 W. R., 267 

50. ————— —— — —— Proof of егеси- 

tion of.—Although the Court can assume the 
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certificate of the Registrar that certain persons 
appeared before him, and that, after satisfying him 
that they were the persons they represented them- 
selves to Le, they admitted execution of в deed pres 
sented for registration, yet where the execution of 
в document is in issue, the circumstance of its have 
ing been registered does not dispense with the necese 
sity for independent proof of Ив genuineness. FUZAL 
Ап г. Bra Bint Спожрлках . ТС. L. В, 276 

See KRIPANATH TULLAPATTUR v. BUASHAYE 
Моман . E А 6 У. Е., 105 

51. Validity of transfer—Benami 
transactions.—A transfer by registered decd, admite 
ted to have been executed, but alleged to have 
been benami and merely colourable, was held on 
the evidence to have been valid and effective in 
the absence of evidence showing the contrary. 
UMAN PRASHAD e, GANDHARP SINGH 


[LL RB, 15 Calc., 20 
L. R. l4 L A., 127 

52. ———- Deed on two pieces of) T 
of different 1.0000 ihi, of yb 


Where the Judge of first instance doubted the authen- 
ticity of a deed, it being written on two pieces of 
stamped paper of different dates,—He/d, under the 
circumstances, not to be a paper deduction. KUBALI 
PRASAD MISSER о. ANANTARAM HAJRA 

[8 B. L. R., 490: 16 W. R., P. O., 16 


53. -— Evidence of intention with 
which documents were executed to ascer- 
tain their boná fides— Proceedings against third 
person.—A and B, two undivided ‘Hindu brother 
conveyed to their mother, C, one-third share in the 
ancestral property of the family by в deed of sale, 
dated 29th August 1851. Subsequently, sold his 
one-third share in the joint ancestral property to B 
by а deed dated the 4th August 1852. In a suit 
brought by a judgment-creditor of A in 1868 to 
recover A’s half share in the joint property from B 
and C, the plaintiff gave in evidence proceedings 
taken by A jointly with his brother B in 1856 
ainst a third person, relating to the joint property 
ith & view to show tbat the two documents were 
illusory, and intended to sereen 478 share from exe- 
cution by his creditors, Held that such proceedings 
were important and relevant evidence, in order to test 
the bond fides with which A executed the two docu- 
ments, as it was important to ascertain how А sub- 
sequently demcaned himself with regard to the 


7 property, his share or interest in which he purported 


to convey by those documents, 
e. GANPAT MAROBA . 


GIRDHAR NAGJISHET 
Bom., 129 


54. — — — Deeds not intended to 
operate according to their tenor— Nullity of 
transaction apart from frasd,— Documents, princi- 
pally а pottah and a Kobala, executed between в 
Mahomedan parda-nashin lady and one of her 
relations, purported to represent, the one в patni 
lease from her of her lands, and the other a sale 
of her house and ground from the date of the 
execution, That she recoived the consideration waa 
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not proved, but had it passed, it would have been 
distributed between the two deeds, which formed part 
Of one and tho same transaction. From the acte 
of the parties it was established that her intent 
was: to deprive her heirs, not herself, and that she 
had no intention to part with the property in 
presenti, as the deeds represented that sho did. 
"Held that, tho latter not being intended to operate 
according to their tenor, the whole transaction was a 
nullity. JrsUN Nissa v. ASGAL ALI 

[L L. R., 17 Calc., 937 


Deed of sale—Eridence that 
а deed is not intended to have the ordinary 
operation—When в conveyance has been duly 
executed and registered by а compctent person, it 

[uires strong and clear evidenco to justify a Court 
in holding that the parties did not intend that any 
legal effect should be given to it. It needs to be 
proved that both parties had it in their minds that 
the deed should be a mere sham, and in order to 
establish this proof, it needs to be shown for what 
purpose otber than the ostensible one the deed was 
executed. RANGA AYYAR v. SRINIVASA AYYANGAR 
[L L. R., 21 Mad, 56 


56. Discussion of evidence and 
ite offect— Evidence of want of genuineness in 
deed.—Case in which evidence was discussed and its 
true effect pointed out, and in which it was held, re- 
versing a decree of the High Court, that an ikrar- 
namah relied on by the respondents was fabricated. 
14 was connected with other documents already found 
to be forgeries, its contents did not dispel suspicion, 
it was not established by credible witnesses, пог sup- 
ported by evidence of possession under it. Coo- 
MARI RODESHWAR r, MANROOP Korn 

[L. R., 18 L A, 20 


57. — ——— Alterations in documents— 
Evidence of want of genuineness.—A person who 
ts а document as evidence in an altered and 
suspicious state must explain the existing state of 
the document, unless there ів corroborative proof 
7 strong enough to rebut the presumption which arises 
against an apparent falsifier of evidence. Such cor 
roborative proof will be greatly strengthened if there 
be reason to suppose that the opposite party has with- 
held evidence which would provathe original condi- 
tion and import of the suspected document. Кноов 
KOONWUR є. MoODNARAIN SINGH 
` RW. R., Р. C36: 9 Moore's I. A,1 
wey i he chal Pa koe bis most 
to be o! mged— Evidence of genuineness 
of deed.—The production of a pottah in the presenci 
of tho party most interested in challenging its кеш 
mess is a fact logally of the utmost iinportanco in 
determining its genuineness GUNEE Biswas r. SREB- 
GOPAL PAUL CHOWDHRY . . ЗМ. R., 805 
59. —————- Failure to raise objection 
to deed in former suit.— Ecidence of genuineness 
of deeds. — Where no issue was raised in former suite 
ва regards certain pottahs filed in those suits, the 
bond fides of such pottahs cannot be regarded as а 
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4 PROOF ОР GENUINENESS—vcontinued, 
res judicata; усё (per Jackson, J.) where the 
pottahs (about half a century old) were put forward 
in suits to which the representatives of tho present 
litigants were parties and no objection was raised then 
or since, their conduct was held to amount to an 
admission of, or acquiescence in, the bond fides of the 
pottahs. KArLAs CHANDRA Roy v, HIRA Lat SEAL. 
FaxiR Снахр Обнове c. Hina LAL SEAL 

[3 В, L. R., A. C., 93: 10 W. R., 408 

60. — — —— Delay in bringing forward 
— Evidence of want of genuineness.—In dealing with 
documents which purport to have been executed maus 
years before they are brought into Court, and of which 
the fact of execution is denied, the Court will not 
only require credible and satisfactory testimony as to 
the actual making, but will look very much at the 
indications of its having or not having been published 
Е porhneously ог soon ite preparation, 
and will regard with strong suspicion a deed which 
has neither seen the light nor been acted upon until 
after the lapse of many years from the date it bears. 
RADHAMADHUD GOSSAIN v. RADHABULLUB GOSSAIN 

[2 Ind. Jur, О. &, 5 


61. —--- - Agreement not brought 
forward in former suit— Evidence of want of 
genuineness.—Snit for the recovery of a debt upon an 
agreement, which was not brought forward or alleged 
to be in existence, when the same demand was 
successfully disputed in a former suit brought during 
the infancy of the predecessor of the present 
appelant, who wus the son of the alleged original 
debtor. The respondent having failed to account 
satisfactorily for the non-production of the agreement 
before, and the probabilities of the case being 
against the genuinences of the agreement, the sui 
was dismissed. Katouy KULLYANA RUNGAPPA 
KALAKA Tota OODIAR, ZAMINDAR o» OopIAR- 
PALLIAM v. BALOOSAMY Снетту 

[9 W. R, P. C., 50: 7 Moore's I. A., 334 


63. — — —— Lapse of time between pro- 
duction and necessity for proving—Evi- 
dence of bond fules—Admission.—A sued B in 1841 
torecover possession of certain in Gujrat. B 
produced a decd purporting to be a АН by 
way of mortgage by 4’s ancestors of their віх- 
sixtecuths share in villages to B's ancestors. A at 
first denied the genuinences of the deed, but, the suit 
of 1841 having been withdrawn by consent with а 
view to arbitration, took no steps to have the question 
decided until the deed was again produced (from the 
records of the Court, where it remained meanwhile) 
in the present suit brought in 1859 by A against B. 
to recover the same villages. Held, in the absence 
of evidence to show that the defendants had by their 
conduct during the interval admitted that the deed 
was not genuine, or that they did not intend to rely 
upon it, so as to mislead the plaintiffs, that the time 
which elapsed must be taken into account, and that 
they ought not to be required to prove tho deed in 
the same way as they might have been when it was 
first produced and relied upon by them. Held also 
that the High Court sitting in special appeal will not 
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examine the evidence with а view to determine whe- 
ther such a document be genuine or not; nor will it 
consider the question whether there is any evidence 
to connect the plaintiffs with the parties to the deed, 
when the suit appears to have been conducted in the 
Courte below as if this was admitted. Devast 
бохли v. GODADBHAI GODEUHAT 

Bom, 28: 2nd Ed., 27 


63. — Property after execution 
of deed treated as vendor's— Deed of sale.— 
Where it was shown that for twenty years the plain- 
tiff had enjoycd the profite of an estate made over to 
her by her husband for her maintenance, and sub- 
‘sequently conveyed to her by a deed purporting to 
be в deed of sale in part payment of dower,— Held 
that the deed of sale or hibba-bil-awaz was not 
vitiated merely by the fact of the property being 
managed by the lady's husband or his agents, or that. 
in the mutiny it was attached and released as her 
husb perty, and was subsequently recorded 
in his name. Tavs BERGUM v. ACHPUL ga AMEER- 
OOLNISSA . . . . . Agra, 168 


64.  — —— Custody of deed —Eridence of 
genwinences of deed — Ancient deed — Possession.— 
Where в kobala upwards of thirty years old was pro- 
duced from proper custody and offered in evidence, 
but rejected by the lower Appellate Court as not 

nuine, because evidence had not been given that it 
EI reaime the custody of the parties after the 
death of their father, and because it had not been 
filed in any public office, and no mention made of the 
purchase in the mofussil or at the sudder station,— 
‘Held that it was erroneous to require such proof, and 
to overlook the evidence of possession under the 
kobals. ANUND CHUNDER POOSHALEE e. MOOKTA 
Kssugg Desi] . . . 21W.R,l180 


65. — — —- Failure to prove payment 
of consideration — Ecidence of want of bond 
fides of deed —Parchase by pleader.—ln a suit to 
recover possession with mesne profits of property 
alleged to have been purchased by the plaintiff from 
A where the defendant U was a daughter of 4’s 
sister, Е, who claimed the property through her son, 
V, the question was whether the plaintiff had 
obtained the property by a valid deed of sale. The 
plaintiff was a pleadcr, and while a suit was in pro- 
gress in which on behalf of his step-mother and 
another client he contended that V had no property 
at all in the mouzah, he obtained a conveyance from 
A, whose sole title was derived from И, which 
conveyance nominally made to S 7 was never 
asserted by tho plaintiff until seven years later, 
when he commenced the present suit. The evidence 
for the payment by the plaintiff of the consideration- 
money was во unsatisfactory that the High Court 
summoned him and examined him. Held that it 
was somewhat dangerous to allow the plaintiff, 
professional man, who did not give evidence in his 
own suit in bis own behalf, to be called for the pur- 
pose of supporting his case which had broken down; 
that the plaintiff's evidence asto payment of the con- 
. sideration-money was very unsatisfactory and at 
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riance with his previous deposition, and that, though 
the mere factum of his deed was proved, it was not а 
bond fide conveyance, USHRUPOONISSA BEGUM & 
бвірйлнев LALL . W. в. 118 
ee. Deed fraudulent against 
decree-holder— Deed of sale.—Ield that the 
circumstances proved justified the Court in holding 
that n enit deed relied um by the plaintiff was frandu- 
lent and void as against decree-holders, — ВЕНАВЕЕ 
LALL SAHOO v. JUGUERNATH PEHSHAD 


О Agra, 41 


5. RECTIFICATION. 


67. Rectification of instru- 
ment— Specific ReliefAct (I of 1877), а. 31.—A 
mortgagor alleged that a sum in cxcess of his debt to 
the mortzazee had been inserted in the instrument; 
but, on the facts, there being no reason to suppose 
that there was any fraud or deccit on the part of 
the mortyaxee, or that there was any mutual mistake 
of the parties as to the amount stated as that for 
which the security was given, a suit under в. 31 of 
Act Т of 1877 (the Specific Relief Act) to have the 
strument rectified was held t» have been rightly 
missed, AMANAT Bist e. LACHMAN PERSHAD 
L. Za 14 PES 308 
1. В. 1414,18 


6. CANCELLATION. 


66. - Cancellation of deed for 
fraud and collusion - Eyuitalle conditions.— 
Upon the cancellation of instruments of hypothecae 
tion and sale on proof of fraud and collusion between 
the grantee, who had advanced money, and the 
manager of the grantor’s estate, the grantor having 
been unduly influenced in the transaction,—Held 
that the condition of cancellation should be, not 
the repayment of all money received by the manager, 
but only of sums shown to have been paid to the 
grantor personally, and of such sums received by the 
manager as he would have been justified in borrow- 
ing in the course of в prudent managemont of the 
estate, AJIT SINGH г, BIJAI BAHADUR SINGH. 

[L L. R., 11 Calc., 61: L. R., ПІ A, 211 

вә. Ground for cancellatio: 
Mahomedan law—Plea that the deed was 
operatire according to the persomal law of the 
parties. —Held in bie cut uf a deed ol И Pobre 
Mahomedans that it was no ground for cancellation 
of the deed that possession of the property, the 
subject of the deed, not having been made over to the 
donee, the deed might be, according to the Maho- 
medan law, inoperative. Umrao Вів e. JAN Аш 
Sman I. L. R., 20 All, 465 

70. -—— Voluntary transfer— Undue 
influence—Act IX of 1872 (Contract Act), г. 16. 
—In a transaction between two persons where one 
is во situated as to be under the control and influence 
of the other, the Courts in this country have to 
see that such other docs not unduly and unfairly 
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exercise that influence and control over such per- 
son for his own advantage or benefit, or for the 
advantage or benefit of some religious object in 
which he is interested, and will call upon him to 
give clear and proof that the transaction 
complained of was such a ono as the law would 
support and recognize, Where a fiduciary or quasi- 
fiduciary relation had existed, Courts of Equity have 
invariably placed the burden of sustaining the 
transaction upon the party benefited by it, requiring 
him to show that ree of an uuobjectionable 
character and one which it ought not to disturb. 
The exercise of this beneficial jurisdiction is not 
confined to cases only between guardian and ward, 
attorney and client, father and son, but the relief 
thus granted stands up.n a general principle, apply- 
ing to all variety of relations in which dominion 
may be exercised by one person over anther. The 
plaintiff, who on the death of the widow of his 
brother became entitled to the estate of the deceased, 
found himself resisted in his claim by wealthy rela- 
tives. Не was а man without means. The defendant 
took him to his house, kept him there, and found 
him all the money for the purp:se of carrying on his 
litigation with his relatives, in which tlie plaintiff 
succeeded. While the litigation for mutation of 
names in respect of the prope pending in 
the Revenue Court, and while plaintiff was residing 
with the defendant, he executed a sale-deed in favour 
of defendant's brother for the nominal consideration 
of 99,500, or half the property he claimed; and 
again shortly after the mutation case had terminated 
in his favour, he executed a deed of endowment of 
the remaining half in favour of a temple founded 
by the ancestor of the defendant, and in which the 
defendant was interested, and the result was that 

laintiff was left as poor as ho was when he first came 

ito the defendant's hands. Plaintiff sued for can- 
cellation of the deed of endowment, ou the ground 
that the same had becn obtained from him by the 
exercise of undue influence and by means of fraud, 
and obtained a decree. On appeal by the defendant 
it was held that, looking аё all the facts, such a 
relation between plaintiff aud defendant in the course 
of the year 1835 had been established ва to cast upon 
the latter the obligation of satisfying the Court 
that the transaction, which was given effect to by 
the deed of endowment, was an honcst bond fide 
transaction and one that ought to be upheld. SITAL 
Prasan с. PARBHU Lam І.І. R., 10 All, 585 


DEFAMATION. 

See Снавав—Ровм oy CHARGER —SPECIAL 
Casns—DEFAMATION 9 Bom., 451 
See COMPLAINT -INSTITUTION ОР Сом- 
PLAINT AND NECESSARY PRELIMINARIES. 
[L L. R., 10 AIL, 30 
L L. R., 14 Mad., 379 
See Cases UNDER DAMAGES—SUITS FOR 

DAMAGES —TORTS. 
See Junispicriox or Crm Covgr— 
Costs L L. В. 15 Bom., 500 
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See CASES UNDER LIBEL. 


See LIMITATION AOT, 1877, ART. 24 (1859, 
8.1, 0.2). . - 8 Agra,47 

See MALICIOUS PROSECUTION, 
[L L. В. 19 Bom., 717 

See PRIVILEGED COMMUNICATION, 

> gra, 33 
I.L. R., 7 Mad, 36 
L L. R., 12 Mad., 374 
LL. R., 14 Mad, 51 

See Rigut ор SvIT—WITNESS. 


LLB, 15 Calc, 264 

See Wirwnss—Civu, Cases—PRIVILRORS 
op Wirwssexs I. L. R., 10 АП, 425 
[EI 2. 10 Mad, 97 

І. R., 11 Mad., 477 

LL В, 15 Calo, 364 


Buit for— 
See SPECIAL APPEAL—SMALL CAUSE COURT 
Scmm—Daxaozs 4 В. Г. R., Ар, 59 
[12 W. R., 572 


L -—. .— — Form of defamation— Written 
or spoken defamation—Penal Code, s. 499.—The 
Ponsi Codo makes no distinetion between ‘written and 
spoken defamation. QUEEN е. PURsORAM Doss 

[2 W. R., Cr, 36 
. ЗМ. В. Cr, 45 

2 — —— Penal Code, s. 499, 
explanation 4— Words per ав defamatory.— 
Explanatio 4 of s. 499 of the Penal Code docs 
not apply where the words used and forming the 
basis of charge are per oe defamatory ; though when 
the meaning of words spoken or written is doubtful, 
and evidence necessary to determine tho effect 
of such words aud whether they are calculated to harm 
a particular pers:n’s reputation, it is possible that the 
principle enunciated in the explanation might and 
would with propriety be applicd. QUzzN-EMPRESS r. 
McCamruy . . . LIAR, 9 All, 490 

— Defamation of а deceased 
person—Suit by surviving member of family of 
deceased—Cause of action—Damage to reputation 
of family of deceased by reason of defamation of 
deceased.—A suit for defamation can only be brought 
by the person who has been defamed. The fact that 
tory statement has caused injury to other 
iot entitle them to sue. А suit brought 
by the heir and nearest relation of в deceased person 
for defamatory words spoken of such deceased person, 
but alleged to have caused damage to tho plaintif 
as a member of the same family,—Held uot main- 
tainable. Lrokcusgy Котт r, Нонвем NURSEY 

[L L. R., 5 Bom., 580 

4 — --— Buit by father in his own 
right for defamation of daughter.—A suit for 
defamation of bis daughter cannot be maintained 
by a Hindu father suing in his own right and not 
м gener attorney or on behalf of the daughter, 


Upheld on review — . 
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A suit for defamation can only be brought by tho Ezprestion ор 


person actually defamed, if the person is 
and if not sui juris, then under the pro 
the Civil Procedure Code, by his guardian or next 
friend. Dawan Singh v. Mahip Singh, І. L. By 
10 All, 425, avd Pareath Е. 


5, —— Imputation оп а wife—Suit 
by husband—kRight of swit.—ln в suit for 
damages for defamation, it appeared that the words 
complained of were spoken by the defendaut to the 
plaintiff in the presence of в third party, and were 
to the effect that the plaiutiff'a wife had committed 
adultery with a pariah and that her children bad 
been born to the parish. Held that the suit was 
not maintainable by the plaintiff. BRANMANNA r. 
BAMAKRISHNAMA . . LL.B, 18 Mad, 250 


6. ———— Liability for defamation— 
Failure to prove boná fide ckarge.—The mere 
failure of a complainant in proving a bond fide 
criminal charge does not make liable to an 
action for damages for defamation. BROJONATH 
Вох v. KISHEN Laut Вох B 5 W. R., 282 

Монвкрвоматн Durt o. Кохгавп CHUNDER 
Dor . . s e a W. Б., 245 

T Malice — Unprivi- 
leged publication,—The law will infer malice where 
& statement deliberately false in fact and in- 
jurious to the character of another, and the publica- 
tion is not privileged. Pereg e. роросв 

[0 W. R., 93 


8. —_—— Nature of defamation—Penal 
Gode, s. 499—" Publishing” defamatory matter— 
Filing petition in Cowrt,—The act of filing in 
Court а petition containing imputations concerning 
в person calculated to harm his reputation, with the 
intention that it should be read by other persons, 
amounts to making or publishing the imputation 
within the meaning of s. 499 of the Penal Code. 
The criminal law of this country with regard to de- 
famation depends on the construction of в. 499 
of the Penal Code, and not on what may be the 
English law on the same subject. GREENE e. DE- 
LANNEY . . . 14 W. E, Cr, 27 

9. Untrue statement 
—Penal Code, г. 499.—The accused, an inspector of 

lico, was sent to enquire if it was true that one 
Brojonath was a leader of dacoits. He reported that 
itwas falsc, and that the Banias of the village were 
trying to get him punished from an ill-fecling. He 
added : “I learnt from private enquiries that there 
is scarcely а woman in the houses of the Banias who 
Bas not passed a night or two with the defendant 
Brojonath.” Commitment of the accused for trial 
for defamation under s. 499 of the Penal Code 
supported under the circumstances of the case. IN 
THE MATTER OF THE PETITION OP RAJNARAIN 
зин . . .  . 6BÀ.L R,Ap,42 

S. С. Калкаваін Sas г. DEEGOBUR PAUL 
* 04 W. E, Cr, 22 


on—Slander by a railway guard — De mini- 
mis non curat Lez.— A railway guard, having reason to 
supp se that в passenger travelling by a certain train 
from Madras to Chingleput had purchased his ticket 
at an intermediate station, called upon the plaintiff 
and others of the passengers to produce their tickets. 
Ав в reason for demanding the production of the 
plaintiff's ticket, he said to him in the presence of 
the other passengers, “I suspect you are travelling 
with a wrong (or false) ticket,” which was the defa- 
mation complained of. "Ihe guard was held to have 
spoken the above words bund fide. Held the plain- 
tiff was not entitled to в decrée for damages, SOUTH 
INDIAN RaiLway COMPANY. г. BAMAKANISTNA 

(LLB, 13 Mad, 34 


n - l Code, s. 499, 
excep. 10—Pricilege—" Mala fides.”—The com- 
plainant, a Brahman, who had been put out of 
caste, was re-admitted by the executive committee 
of the caste after performing expiatory ceremonies, 
"This re-adwission was not approved of by the accused, 
who formed a faction of the caste ; and they, after an 
interval of six mnths, distributed in the bazaar to all 
classes of the public printed papers in which the 
complainaut was described as a doshi or siuner, 
which signified that he was a pera unfit to be 
associated with. ‘The accused were charged with the 
offence of defamation, ‘They pleaded privilege, and 
it was admitted that they had acted without malice. 
Held that the accused had not acted in good faith, 
and that the publication was not under the circum- 
stances privileged and protected by Penal Code, в. 499, 
excep. 10, and that the accused were accordingly 
guilty of defamation. THIAGABAYA v. KRISHNASAMI 

[L L. В., 15 Mad, 214 


-— -—— Privileged com- 
munication- Ezcommunication from caste—Pre- 
sumption of bond fides.—Plaintiff was a Hindu widow 
of the Modh Wánia caste. Defendant was the head of 
the caste. He received anonymous letters imputi 
bad conduct to the plaintiff. He was requested to 
&caste meeting to consider the matter; he did so, and 
placed the letters before the meeting, and it was then 
resolved to warn the plaintiff. The warning was, 
however, unheeded. So в second meeting was called 
by the defendant. Plaintiff sent her brother and 
sister’s husband to the meeting in order that they 
might defend her. But they offered no explanation 
on her behalf. Witnesses were then heard and ten 
persons selected to decide what should be done. De- 
fondant was one of those ten, and he communicated 
to the general mecting the decision they had come 
to—namely, that the plaintiff should be excommuni- 
cated. "The meeting unsuimously adopted this deci- 
sion, and the defendant announced the decision of the 
caste to the gor for him to promulgate. The plain- 
tiff thereupon sued to recover from the defendant 
15,249 as damages for defamation. Held that the 
defendaut was not guilty of defamation, He acted 
in the matter honestly, and as he was bound to act 
in the interests of the caste, and in the discharge of 
his duties as leader of the caste. Per RANADE, 
The defendant's act was privileged. Defendant was 
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the head of the caste, and the caste men assembled 

were interested in the matter along with the defen- 

dant. Anonymous letters were received and the 

defendant had a duty to perform. The matter was 

discussed at a properly convened meeting, where the 

plaintiff's near relations were duly summoned and 

were in fact present, The ссомйоп was lawful and 

properly exercised to protect mutual interests. Tho 

privilege was, therefore, complete, and good faith 

“was to be presumed, unless express malice could be 
shown. KESHAVLAL v. Bar GrRJA 

[L L. E., 24 Bom, 18 

13, ———— — M 

— Letter written by guru outcasting member 

of his caste—Penal Code, s. 499.—B, the or 

d issued 

to tho 


spiritual guide of the caste to which K belonge 

-a letter or ajna patra to K’s fellow-vi 

effect that, as K*s wife had been caught with a man of a 
lower caste, no one of her co-religionists should have 
any social intercourse with her, and in effect that 
-she should be outcasted. Е proceeded against B for 
defamation, and B pleaded that the statements con- 
-tained in the letter were privileged, having been 
made in good faith and for the public good, and that 
the case came within one of the exceptions tos. 499 of 
the Penal Code, It was admitted by К that // had 
no enmity towards him or his wife, and that it was 
the custom of the guru to settle such matters aa those 
that had arisen in connection with his wife, and it 
was proved that the letter was issued after B had 
made an inquiry into the truth of the, allegation. 
‘The lowor Court convicted. Held that the conviction 
"was wrong, it being clear that the statements con- 
tained in the letter been made iu good faith for 
the protection of the social and spiritual interests of 
the community of which В was the guru, and that, so 
far as they implied a censure on the conduct of K’s 
wife, they were justified by the authority with which 
В was vested as spiritual head of the community, and 
that therefore the case came within the seventh 
exception to s. 499. ВАЗОМАТТ ADHIKARINI v. 


Ворвам КоытА . . LLB, 98 Calc, 46 
14. Publishing order 
Of priest excommunicating person from caste — Pri- 


vileged communication.—The gomashta of a guru or 
priest was convicted of defamation for having pub- 
lished an order of his master excommunicating the 
complainant from his caste. The letter publishing 
the excommunication was a statement that complain- 
ant disobeyed some one and treated him with dis- 
respect. Held that the letter contained no expres- 
ions defamatory per se. If tho person so treated was 
position entitling him to demand submission, 
and to make non-submission an offence, then that 
position would render the communication privileged ; 
and if not, then the mere statement that tbe com- 
Plainant did not obey one whom he was not bound to 
obey was not a ‘matory imputati ANONYMOUS 
Pant Mad, Ap, 47 

15. - - . Publishing order 
of priest excommunicating person from caste —Pe- 
sal Code, ss. 500, 503, 508 — Injury—Privilege— 
Unnecessary publication.—N having attended a 
Hindu widow marriage (legalized by Act XV of 1856), 
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DEFAMATION —continsed. 
8, his guru, or spiritual superior, published a notice 
declaring № to bean outcaste, and forbidding the 
disciples of 5 and the public of the town in which № 
lived to associate with N, until ho submitted to the 
prescribed penance and obtained a certificate of puri- 
fication from S. 5 also sent by post а registered 
post-card of similar purport to №, h consequence of 
the interdict of S, № was prevented from performii 
vows in the temple, lost the society of his relatives, 
and was otherwise damnificd. W charged S with 
criminal intimidation, intimidation by attempt to 
induce в belief that by an act of the offender the 
person intimidated will become an object of divine 
displeasure, and defamation. Held that the first two 
charges were unfounded, but that 5, by communicating 
the sentence of excommunication by a registered pest- 
card to N, was guilty of defamation. QUEEN r. 
Sankara . . `. LL R,6 Mad. 381 
16. Illegal declara- 


tion that one is outcasted.— According to the usage 
of certain Nambudris, в caste enquiry is held when a 
Nambudri woman is suspected of adultery, and if she 
is found guilty, she and her paramour are put out of 
caste, 


An enquiry was held into the conduct of а 
pected ; she confessed that the 
it intercourse with her, and 
thereupon they were both declared outcastes, the plain- 
tiff not having been charged nor having had an oppor- 
tunity to cross-examine the woman or to enter on his 
defence and otherwise to vindicate his character. In 
a suit for damages for defamation by the plaintiff 
against tbose who had declared him an outcaste,— 
Held the declaration that the plaintiff was au outcaste 
was illegal, and it having beeu found that the defen- 
dants had not acted bond fide in making that decla- 
ration, the plaintiff was entitled to recover damages. 
VALLABHA v. MADUSUDANAN 
(LL.B, 19 Mad, 495 
17. - — — Publication— Pena! Code, г.499 
— Communication of defamatory matter to com 
laimant only—“ Making.”—Held by the Full 
ench (DuTHOrT, J., dissenting) that the action of а 
person who sent to в public officer by pat in а closed 
cover a notice under в. 424 of the Civil Procedure 
Code, ние on the character of the 
recipient, but which was not communicated by the 
accused to any third person, was not sucha making 
or publishing of the matter complained of as to cone 
stitute an offence within terms of в. 499 of the 
Penal Code, Соввн-ЕмрР т. ТАКІ HUSAIN 
[L L. R., 7 ALL, 305 


18. — — — — Penal Code ( Act 
XLV of 1860), «i. 499 and 500— Sending а notice 
containing defamatory matter to the complainant. 
—The mere sending а notice to в person, albeit 
containing matter of а tory nature, cannot be 
held to be equivalent to making or publishing an 
imputation “ intending to harm or knowing or having 
reason to believe that it will harm the reputation 
of the person to whom it is addressed.” the 
accused sent by post в notice to the complainant, 

ing certain false imputations, and the com 
plainant thereupon prosecuted the accused оп в charge 
of defamation under в. 500 of the Penal Code,— 
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Held that tho accused was not guilty of defamation. 

QuxxN-ExPRESS v. SADASHIV ATMARAM 

[L L. R., 18 Bom., 205 
—— Privilege—Penal 

nd 10—Lelter written to 


есі 
sion on a matter affecting his own religious interests 
and that of the Brahman community, if written in 
good faith, falls within excepa, 8 and 10 of s. 499 of 


the Penal Code. Reo. г. KASHINATH ВАСНАЈІ 
Baour . . . . 8 Bom, Сг. 188 

30. ——— Good faith—Penal Code, 
г. 499, excep. 8—Privileged communication— 


Justification ~ Practice—Crossexamination of 
complainant.—Held оп the evidence in this case, 
in which the question was whether a person accused 
of defamation was pritected by the eighth exception 
to s. 499 of the Penal Code, that the accused 
had failed to establish that he acted in good faith, 
Abdul Hakim v. Теў Chandar Mukarji, I. L. R, 3 | 
Ail., 815, referred to, Where the accused in & case 
of defamation intends to bring evidence to prove ther 
truth of the defamatory matter, his advocate should 
cross-examine the complainant upon every matter 
upon which evidence is intended to be brought. If 
he does not do so, it is в subject of serious considera- 
tion whether he should subsequently be allowed to 
tender proof as to the material incidents of which he 
was not cross-examined. QUERN-EMPRESS v. Риом 


Bron . . . L L. R., 6 All, 220 
2L- — Statement in 
pleading made in good faith— Penal Code, г. 500, 


excep. (9).—A pleader or mookhtear relying upon | 
the statements of his client, and in good faith intro- | 
ducing into a pleading в defamatory averment, will | 
be protected from liability for defamation by the | 
ninth exception to в. 500 of the Penal Code, but | 
the case is otherwise if the pleading be prepared by | 
a person who has no such employment, and does not | 
act in good faith. QUEEN e. ČHRESTIEN | 

[2 N. W., 473 | 


22. Statement made 
by an accused person in an application to a Court— | 
Statement mado in good faith for the protection of 
the interests of the person making il.—In an ap- 
plication for the transfer of a criminal case the ap- 
plioants alleged, with some apparent reason, that the 
case had been falsely got up against them by tho 
complainant at the instigation of one Umrao Singh in 
order to prejudice them in their defence in a civil 
suit which Umrao Singh had caused to be brought | 
against them,—Held that this statement did not | 
amount to defamation—not because of the applica- 
tion of any principles of English law, for such | 
Principles did tot apply to Prosecutions for defama- 
tion under the Indian Penal Code—but because the | 
statement fell within the ninth exception to 
з. 499 of the Indian Penal Code. Queen-Empress v. 
"Balkrishna гада, Г 1. By 1 Bom, 673, In re | 
Na; 'rikamji, I. L. R., 19 Bom., 840, Queen 
v. Pureorem Doss, 8 W. В. Cr, 45, Gree v 
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| the contrary, the declara 
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Delansey, 14 W. R., Cr 27, and Abdul Hakim v. 
Tej Chandar Mukarji, I. L. R., 3 All., 815, referred 


to, Твувт PRASAD SINGH c. UMRAO SINGH 
[L L. RB, 22 AIL, 334 


(Act XLV of 1860) 
Privilege of counsel pleader--Prosecution by 
teilness — Construction of stalute.—A pleader, in 
dressing а mamlatdar on behalf of his client, who 
was charged under в, 125 of the Bombay Land 
Revenue Code (Bombay Act V of 1879) with wilfully 
removing boundary marks, commented on some of the 
witnesses for the prosecution, and called them loafers. 
Thereupon one of those witnesses prosecuted the 
pleader for defamation. The Magistrate held that 
there was no justification for the offence, and con- 
victed the pleader, and sentenced him to pay a fine of 
915 under в. 50) of the Penal Code Held, 
reversing the conviction and sentence, that in the 
absence of express malice (which was not to be pre- 
sumed) the pleader was protected by excep. 9 to 
в. 499 of the Penal Code. Held also that, in consi- 
dering whether there was good faith (ie, due care 
and attenti in), the position of the person making the 
imputation must be taken into consideration. In the 
case of an advocate, where express malice is absent, 
a Court having due regard to public policy would be 
extremely cautious before depriving him of tbe pro- 
tection of excep. 9 to s. 499 of the Penal Code. 
Semble—S. 499 of the Penal Code should be 
construed without reference to the English law. In 
вв Маольл Taam . L L, R., 19 Bom., 840 
— Ne 


wepaper НЪе] Реза! 
Code, s. 500 —Act. XXV of 1867, ss. 5, 7—Burden 
of proof.—On the prosecution of the editor of в 
newspaper for defamation under в. 500 of the 
Penal Code by publishing а libel in his paper, an 
attested copy ofa declaration made by the editor 
under & 6 of Act XXV of 1867, to the effect 
that he was the printer and publisher of the news- 
Paper, was produced in evidence by the complainant. 
‘The editor having been convicted by the Magistrate, 
the Sessions Court on appeal quashed the conviction 
on the ground that there was no evidence that the 
editor was the writer of the libel or permitted its 
Publication, Meld that, in the absence of proof to 
om was primd facie proof 
of publication by the editor. Held also that it 
would be a sufticiont answer to the charge if the 
editor proved that the libel was published in his 
absence and without his knowledge, and that he had 
in good faith entrusted the temporary management of 
the newspaper during his abseuce to в competent 
person. RAMASAMI ©, LOKANADA 


(LL. В., 9 Mad, 387 


95. ———— Intention to injure reputa- 
tion—Absence of actual injury to good name— 
To sustain charge of defamation, it is not necessary 
to prove that the complainant actually suffered 
directly or indirectly from the scandalous imputation 
alleged; it is suficient to show that the accused 
intended or kuew or had reason to believe that the 
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imputation made by him would harm the reputetion 
of the complainant. Quzsx c. Тилков Dass 
(8 N. W, 86 


36. — — ——- Resson to believe truth of 
statements—Penal Code, г. 499—Good faith.— 
In dealing with the question of good faith, the proper 
point to be decided is not whether the allegations put 
forward by the accused in support of the defamation 
are in substance true, but whether he was informed 
and had good reason, after due саге and attention, to 
believe that such allegations were true. In THE 
MATTER OF THB PETITION OF SHIBO Рвовар 
PAxDAH 

[L L. R., 4 Calc., 124: 3 C. L. R., 132 


37. --—— — Newspaper criticism оп 
advertisement—Penal Code, s. 499— Publica» 
tion— Liability of publisher of newspaper. — M, & 
medical man and editor of а medical journal published 
monthly, said іп such ў Af an wdvertise- 
ment published by H, another medical man, in 
which Н solicited the public to subscribe to в 
hospital of which he was the surgeon in charge, 
stating the number of successful operations which 
had been performed,—“The advertiser is certainly 
entitled to be congratulated on this marvellous 
success; but it is hardly consistent with the feelings 
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and usages of the medical profession to herald them 
forth in this fashion. We are not is to find 
that the line he bas elected to adopt has not met with ' 
the approval of his brother officers serving in the | 
same province, and we have no hesitation in pro- 
nouncing his proceedings in this matter unprofes- | 
sional.” Held that, inasmuch as such advertisement 
had the effoct of making such hospital а ^ public 
question,” and of submitting it to the “judgment of ' 
the public,” and M had expressed himself in 

faith, M was within the third and sixth excoptions, 
respectively, to e 499 of the Penal Code, Held 
also that M came within the ninth exception ' 
to that section. The sending of а newspaper con- 
taining defamatory matter by post from Calcutta, | 
where it is published, addressed to a subscriber at 
Allahabad, 
matter at Allahabad. Sce Queen v. Kaliy Dose 
Мінет, 6 W. R., Cr, 44. The publisher of a 


newspaper is responsible for defamatory matter pub- | 


lished in such paper, whether he knows the contents 
of such paper or по. EMPRESS OP INDIA c. 
Моівор. . . L L. В.,3 AIL, 349 


98. - ———-— Ambiguous expressions— 
Intentions—Penal Code, г. 499—Good faith. -C 
was put ont of caste by a panchayat of his caste- 
fellows on the ground that there was an improper 
intimacy between him and а woman of his caste. 
Certain persons, members of such panchayat, circu- 
latod а letter to the members of their caste generally, 
in which, stating that C and such woman had been 
put out of caste, and the reason for the same, and 

requesting the members of the caste nut to receive 
pen into their houses or to eat with them, they 
made certain statements applying equally te C 
Orsuch woman. Such statements were defamatory 
within tbe meaning of в. 499 of the Penal Code. | 


a publication of such defamatory | 
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Held that, if such persons were careless enough to 
use language which wus applicable to С, they did so 
at their peril, and they could not escape the respon- 
sibility of having defamed C by saying that they 
intended such language to apply to such woman. 
Held also, on the question whether such persons had 
acted in good faith, that, looking to the character of 
such letter, the circumstances under which it was 
written, and to the fact that C had been put out of 
caste for the resson alleged, bad such рете ms con- 
tented themselves with announcing the determin 
of the panchayat, and the grounds upon which such 
determination was based, they would have been 
protected; but, inasmuch as they did not s» content 
themselves, but went further aud made false and 
uncalled-for statements regarding С, they had 
rightly been held not to have acted in good faith. 
EMPRESS OP INDIA е. RAMANAND 

L. В., 3 All, 664 


99. . —- - Investigation by Y potios 
Penal Code (Act. XLV of 1860), 
А statement mado 

lice-officer under Ci 
101, in the course of investigation made 
by him, is privileged, and cannot be made ‘the founda- 
tion of a зва of defamation. QuEEN-EMPRESS r. 
Govixpa Ршы . . LL В, 16 Mad, 235 


80. —————— Words used by Judge dur- 
ing case in Court —Privilege of Judge —Right 
of ewit.—An action for defamation cannot be main- 
tained against a Judge for words used by him whilst. 


trying a cause in Court, even though such words are 

alleged to be false, malicious, and without reasonable 

cause. RAMAN NAYAR v. SUBRAMANYA ATYAN 
[L L. В, 17 Mad, 87 


aA. ————— 
oeeding—Good faith—Privi: 
tiom—The law of defamation whi 
in suits in India for defamation is that laid down in 
the Penal Code, and not the English law of libel and 
slander. Held, therefore, that defamatory state- 
ments are not privileged merely because thoy are 
used in a petition preferred in а judicial proceeding. 
It із not cesential that, before a persou can be he 
entitled to the privilege of having made statement 
in good faith for the protection of his interests, he 
should establish that every word he has spoken or 
written is literally true, 1f, having regard to facta 
and circumstances within his knowledge, he might, 
as an ordinarily reasmablo-and prudent man, have 
drawn the conclusions which he has expressed in 
defamatory language for the protection of his own 
interests, he may fairly be held to have made out his 
good faith, ABDUL HAKIM v. a CHANDAR a 
KARJI . . . R., 8 All, 815 


82. Btatement made by accused 
person in Court not in the ordinary course 
of proceedings— Pena! Code, s. 499—Privilege 
of party.—A person who was being defended by 

on a eriminal charge interfered in the ex- 
amination of а witness and made a defamatory state 
ment with regard to his character. He was now 
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charged with defamation aud convicted in the Resi- 
dents Court at Bangalore. On an appeal to the 
High Court, — Held that tho occasion. was not priv 
leged; the words complained of, being used malic 
ously and not in the ordinary course of the procced- 
ings, wero uttered maliciously; and the conviction 


wasright. HAEs r. CHRISTIAN 
[L L R., 15 Mad, 414 
33. Statement by witness— 


Penal le, 500 — Privilege оў witness.— 
was convicted under s. 500 of the Indian Penal Code 
of defaming S S by making a certain statement when 
under cross-cxamination as a witness before а Court of 
criminal jurisdiction. Held that the conviction 
was bad. ‘The statements of witnesses are privileged ; 
if false, the remedy is by indictment for perjury and 
not for defamation. МАМЈАТА e. БЕВИА SHETTI 

[L L. R, 11 Mad, 477 


84. —— Penal Code (Act 
XLV of 1860), г. 500 —Pricilege.—A witness cai 
not be prosecuted for defamation in respect of stati 
ments made by b des En ovidence in a judi- 
cial proceeding. QUEEN-EMPRESS v. BADAJI 

i [L L. R., 17 Bom., 197 


Quzsx-ExrRESS о. BALKRISHNA VITHAL 
[L L. R., 17 Bom., 578 


True statement but not made 

faith or for the public good—Penal 
Code (Act XLV of 1860), s. 499, exceps. 2 and 9.— 
The accused person, an editor of a newspaper, pub- 
lished an article in which the following passage, 
admittedly referring to the complainant, occurred: 
«Наз his (the complainant’s) character been enquired 
into? Does no one remember that this very man was 
sent by the Subcrdinate Judge of Sholapur to be 
prosecuted? Are not the proceedings instituted by 
the Subordinate Judge to be found on the record?” 
The Magistrate found that it was literally true that 
the complainant had been sent to be prosecuted, but 
that it was also true that the prosecution had, to the 
accused’s knowledge, been ordered to be withdrawn by 
the District Judge. Held that, although the state- 
ment contained only thetruth, it was incomplete and 
misleading ; and that, as the accused was well aware 
that the prosecution referred to had been withdrawn 
and did not injuriously affect the complainant’s 
character, he could not plead that the imputation 
made by him on the complainant’s character was made 
in good faith, or for the public good. EMPRESS v. 
Каков . . . LL В. 4 Bom., 298 


88. - --— — Ван шею в made by persons 
inthe course of their evidence as wit- 
nesses in Court of Justice— Relevancy of state- 
ments to issue in case—Penal Code (Act XLV of 
1860), г. 500. — Whero certain statements alleged to 
be defamatory were made by certaju_ persons in the 
course of their evidence as witnesses in a Court of 
Justice and were relevant tothe issue in the case 
under enquiry,—Held that such persons could not 
be prosecuted for defamation in respect of those state- 
ments. WOOLPUN BIBI е, JEsARAT SHEIKH 

[L L. R., 37 Calc, 262 
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87. --- Def&matory statement made 
by & person examined in the course of an 
official or departmental inquiry— Witness— 
dritilege— Qualified. pricilege— Criminal Proce- 
dure Code (1582), 191 and 197—Penal Code 
(XLV of 1860), 11 and 500—Falsely charg- 
ing a person with an offence.—The complainant 
was Deputy Collector and first class Magistrate of 
Bijapur. Certain petitions said to emanate 
the accused were received by Government charging 
the complsinaut with bribery aud corruption. Gov- 
саша thereupon ordered Mr Мана Colleen 
and Magistrate of the district, to enquire into the 
matter. Mr. Monteath enforced the attendance of the 
accused by writing to the police, who brought the 
accused before him. In answer to questions put to 
him, the accused denied having sent any petition to 
Government, but stated that he had paid а bribe to 
the complainant to sccure the acquittal of his son, 
who was then on his trial on в charge of theft before 
him. Mr. Munteath examined other witnesscs, and 
reported the result of his enquiry to Government. 
Government permitted the Deputy Collector to prose- 
cute the accused, aud he accordingly lodged a come 
plaint against the accused fur defamation under 
в. 500 of the Penal Code in having stated to Mr. 
Monteath, in the course of the inquiry, that he (the 
complainaut) had accepted а bribe from him. The 
trying Magistrate was of opinion that the offence fell 
under в. 211 of the Penal Code. He at first framed. 
charges both under ss. 211 and 500. But subse- 
quently he struck out the charge of defamation 
under в, 500, and convicted the accused under s. 211 
of making а false charge. Ou appeal the Joint Sex 
sions Judge was of opinion that the charge under 
в. 211 could nct be maintained, as the accused had not 
made any “ false charge ” to a Court or officer having 
jurisdiction to investigate it. As regards the charge 
of defamation, be was of opinion that the fact of 
bribery was not proved. But he held that in making 
the statement to Mr. Monteath, the accused had acted 
in good faith, and that his case fell under excep. 8 
tos. 499 cf the Penal Code. He therefore reversed 
the conviction under s. 211 and acquitted the accused 
cf defamation under в. 500 of the Code. Against 
this order of acquittal, Government appealed to the 
High Court. Held that the accused was guilty of 
defamation. Held alsothat, in the absonce of sanction 
from Government, the inquiry held by Mr. Monteath, 
the District Magistrate, was not a “taking cognizance” 
of the offence. Held further that, as Mr. Monteath 
not sitting as a “Court” when he made the 
inquiry and examined the accused, the accused was 
not entitled to claim an absolute protection from a 
charge of defamation as а witness in а judicial pro- 
ceeding. The accused was only entitled to a qualified 
privilege depending on the exceptions to в. 499 of the 
Penal Gode. Quxzx-Ex?nESS v. KARIGOWDA 

[L L. R., 19 Bom., 51 


88, Imputation made in 
faith by a person for the protection of his 
interest—Penal Code (Act XLV of 1860), г. 499, 
excep. 9—Privileged communication—In arder to 
substantiste в defence under the ninth exception 
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to а. 499 of the Penal Code (Act XLV of 1860), 
it is sufficient to show that the imputation was mado in 
good faith and for the protection of the interest of the 
accused. Апу one in tho transaction of business with 
another has a right to use language bond fide which 
is relevant to that business, and which a due regard 
to his own interest makes necessary, even if it should 
directly or by its consequences be injurious or painful 
to another, The complainant P and his partner В 
were owners of the pl Tanjore. The ship 
was mortgaged to the Bank of Bengal for R50,000. 
In March 1890, the complainant desired to send the 
vessel to Jeddah with pilgrims and freight. For this 
purpose he entered into an agreement with S, the 
‘agent of the Bank, to pay 15,000 to the Bank as а 
condition precedent to the vessel being allowed by the 
mortgagees to go on her intended voyage. The sum 
was to be paid out of the freight and passage-moncy 
collected by the complainant. On the sth April 1890, 
оп which day the vessel sailed, the complainant pro- 
mised to Pay the sum in the evening. This he did 
not do. Thereupon S wrote to the complainant 
demanding immediate payment of the amount, and 
‘also sent for him five or six times, but the complainant 
neither called at S's office nor made the payment. 
On the 12th April S wrote to В, the complainant's 
partner, as follows:—* Р (i.e., the complainant) has 
-misappropriated the R6,000 which were to have been 
id to the Bank for allowing the Tanjore to go to 
eddah, and is keeping out of the way." Immediately 
after the receipt of this letter, the complainant ten- 
dered the money to the Bank’s solicitors. Thereupon 
S wrote to Bon the 18th April, withdrawing the 
statement mado by him about the complainant in his 
letter of 12th April. On the 14th April, the com- 
plainant filed а complaint against S charging him 
with defamation in his letter of the 12th April 1890. 
-S was convicted by the Magistrate under s. 500 of the 
-Penal Code and sentenced to pay а fine of R200. Held, 
reversing the conviction and sentence, that the imputa- 
tions complained of were made in guod faith, and for 
the protection of interest of the accused, and there- 
‘fore fell under the ninth exception to s. 459 of the 

Penal Code. QUEBN-EMPRESS v. SLATER 
(LLB, 15 Bom., 851 


30. — — — Publication—Penal Code 
(Act XLV of 1860), г. 500— Publication of defa- 
matory matter in а wevspaper— Responsibility of 
the editor and proprietor of а newspaper.—The 
editor and proprietor of a newspaper, who prints his 
paper containing a defamatory article in one city and 
permits copies of the paper to be sent by the printer 
to persons in another city, is responsible, in the al 
sence of proof to the contrary, for the publication of 
the defamatory article in the latter city. Овиме 
EMPRESS v. GIBJASHANKAR KASHIRAM 

(I. L. R., 15 Bom., 286 


40, — — — — — — Republication of 
defamatory matter already published — Penal Code 
(Act XLV of 1860), s. 499— Dismissal of com- 
plaint— Criminal Procedure Code (Act X of 1882), 
2. 203.—A complaint was filed, under s. 499 of the 
Tadian Penal Code, against the proprictors editor, and 

_ printer of a newspaper for publishing matter alleged 
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to be defamatory. The Magistrate, before whom 
the complaint was lodged, found that the publica- 
tion complained of was в mere reproduction or 
republication of what had been previously printed 
and published in another newspaper. He was, 
therefore, of opinion that, unless and until criminal 
Procecdings had been taken in respect of the earlier 
Publication, a charge of defamation could not 
ly be brought with regard to the later publication. 
о therefore dismissed the complaint under s. 208 of 
the Code of Criminal Procedure (Act X of 1882). 
Held that the order of dismissal was improper. The 
Penal Code (s. 499) makes no oxception in favour of 
в second or third publication вв compared with a first. 
If the complaint is properly laid in respect of a pub- 
lication which is primd facie defamatory, the Magis- 
trate is bound to take cognizance of the complaint, 
and deal with it according to law. Ix вв HOWARD 
[L L. В., 13 Bom, 


41, — Реваї Code (Асі 
XLV of 1860), г. 499—Mode of publication defa- 
matory, though the imputation be true.—Under s. 499 
of the Penal Code, the person who publishes, and the 
person who makes, an imputation are alike guilty of 
defamation. A Court may find that an imputation 
is true and made for the public good, but on consider- 
ing the manner of the publication (eg) in a news 
paper) it may hold that the particular publication is 
not for the public good, and is therefore not privi- 
leged. QUEEN-EMPRESS е. JANARDHAN DAMODHAR 
Dmsur . . . Е В. 19 Bom., 708 


43. —__—_ Subject ofdefamation—Penal 
Code (Act XLV of 1860), га. 500 and 501—Со»- 
struction of defamatory poem Opinion of experts— 
Weight to be attached to by jury—Intenti 
в prosecution for libel under s. 600 of the Indian 
Penal Code, where the subject-matter of the defam- 
ation was contained in a poem published in а news- 
paper, and purporting to be a contribution, the ac- 
cused, who was the editor, printer, and publisher of 
the newspaper, refused to give up the name of his 
correspondent, and took the plea that the poem was a 
satire on ultra purists, and did nct refer to any indi- 
vidual, and that some of the stanzas contained in the 
poem would be inconsistent, if the poem жеге read as 
referring to an individual, and that, therefore, the 
construction for which the E ier contended 
‘would involve illogicalities, and in support of his plea 
the accused examined several witnesscs as experts, the 
Court charged the jury to the following effect:—That 
the jury must look at the whole poem and must;take 
it as в whole, and that they must read the poem as 
reasonable men and should sce whether it was ressone 
ably capable of the construction put by the prose- 
cution. That it was not necessary that the whole 


-world should rcad it as a libel, but the question was 


whether those who knew the parties, by putting & 
reasonable construction on the poem, would consider 
it to refer to the complainant. That the opinion of 
experts was not binding on the jury, for it is with 
the jury, and not with those witnesses, that the deter- 
mination of the case rested. The weight due to the 
testimony of those witnesses was а matter to be 
determined by the jury, and that thet weight 
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would be proportionate to the soundness of the res- 
sons in its support, That the intention has to be in- 
ferred from the act itself. The jury must see whether 
the natural result of the act was not to harm the 
reputation of the persons attacked. EMPRESS e. 
Кам PRASANNA KABYABISHARAD 


DIGEST OF CASES. 


ПС. W. N., 465 · 


43 Justiflcation—Ezpress malice 
— Evidence of complainant having previously acted 
as alleged in the libel —Act XLV of 1860 (Penal 
Code), г. 499.-- In a prosecution for defamation under 
в, 500 of the Penal Code, the alleged libel accused 
the complainant, who was a judicial officer, of (i) 
having, upon в particular occasion, used abusive 
language to certain respectable native litigants appear- 
ing before him in Court, and (ii) having, upon other 
cecasions not specified, treated other respectable natives 
(not named) “in a similar manner.” This latter 
Accusation was contained in в postscript. Tho com- 
plaint filed by the complainant in the Court of the 
committing strate, and the charge sheet in which 
the Magistrate committed the defendant for trial, 
covered the whole of the document complained of 
except the postscript, At the trial of the case the 
defendant pleaded not guilty, and also relied on the 
first, eighth, and ninth exceptions to в. 499 of the 
Penal Code. The presecution gave evidence to prove 
that, in making the charges contained in the alleged 
libel, the defendant was actuated by express malice 
toward the complainant. Held, with reference to 
the terms of s. 499 of the Penal Code, that evidence 
of particular instances of abusive language applied 
by the complainant upon former occasions to natives 
appearing in his Court was admissible, first, as relating 
to the question what was the reputation which the 
defendant was said to have injured, and, secondly, 
because it must be gathered from the document 
complained of as а whole whether it showed а mali- 
cious intention or not, LATDMAX с. HEARSEY 

[L L. R., 7 All, 006 


44,— — Malice, Want of— Penal Code, 
г. 499, excep. 9— Good faith— Tampering with 
sses, Imputation of.— The accused was watch- 

civil case on behalf of his partner. During 
the hearing of the case the accused informed the 
Subordinate Judge that the complainant was “tam- 
pering with the witnesscs,” and prayed that the 
complainant might be made to sit in the Court. 
Accordingly the Subordinate Judge directed the com- 
plainant to sit in the Court. ‘The complainant there- 
upon lodged в ccmplaint against the accused before 
a First Class Magistrate, charging tho accused with 
-having defamed him. The Magistrate convicted the 
accused of the offence, and inflicted upon him в fine 
of R26, от, in default, sentenced him to one month's 
simple imprisonment. The accused made an appli- 
cation to the Sessions Judge at Thana to call for the 
record of his case and if he thought proper to make 
areferenceto the High Court. The Sessions Judge, 
having called for the record and examined it, was 
of opinion that, as no malice or bad faith appeared on 
the part of the accused in making the imputation, 
the case of the accused fell within excep. 9 of 
-&. 499 of the l'enal Codo, and that the accused had, 
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committed no offence, He accordingly referred the 
case, under в. 438 of the Criminal Procedure Code 
(Act X of 1882), to the High Ccurt. Held that the 
view of the Sessions Judge was correct. The convic- 
tion and sentence were accordingly set aside. QUEEN- 
EMPRESS с. PUBSHOTAM KALA 
[L L. R., 9 Bom., 969 
45. ——— Onus probandi— Act XFIII 
of 1863, г. 27— Good faith.—S, 27 of Act XVIII of 
1862 required proof of the existence of the circum- 
stances relied on as a defence, before good faith could 
be presumed in a case of defamation. The onus of 
proving good faith is on the person making the 
imputation. Before such person can claim the benefit 
of excep. 9, s. 499 of tho Penal Code, he must show 
that he has exercised due care and caution. SEALY 
v. RAMNARAIN Bose А 4 W. RB., Cr, 22 


46, — — — — — ———— — Reasonable and 
probable cause—Malice.— Held that, in cases of 
defamation, the onus of proving the statement, or at 
least of showing that he had reasonable ground for 
believing it to be true, and was actuated in й 
such statement not by malicious motives, but by ап 
intelligent seal for the public interest, lies on the 

on making the statement. АШТАР HOSSEIN e. 

'ABUDDOOK HOSSEIN А $ . S Agra, 87 

47, — — — — — — — — Suit for defama- 
t 'olice qe report— Words spoken in 
Засаг pr cee ling.—A suit for damages for defa- 
mation of character is cognizable by в Civil Court, 
even though the words on which the suit is founded 
were spoken in a judicial proceeding. In such a 
suit a police officer's report may be evidence that the 
words were spoken, but not of malicious intention. 
The plaintiff must start his case by showing he was 
not guilty of the cffence charged, and it will then be 
upon the defendant to show that he made the impu- 
tation in good faith and for the public good. Mo- 
HENDRO CHUNDER CHUCKERBUTTY v, SURBO ROKHYA 
Dasa . . . . . U W. R., 584 

48. Evidence'of false- 
men g charge. mit for damages for defama- 
tion of character, the plaintiff is not required by any 
absolute rule of law to give affirmative evidence of 
the falseness of the charge. Оновмо Doss Коонроо 
v. KoxzasH KawIwzz Dossa .18 М, R., 372 
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See SALE тов ARREARS OP REYENUR— 
'EPOBIT TO STAY SALE. 
[L L. R., 17 Маа, 247 
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See SALE POR ARREARS OP RENT—IN- 
cumszaxces LL, В. 21 Calc, 702 
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See Слввв UNDER CIVIL PROCEDURE Cops, 
в. 108. 
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XVII OF 1879. 

See APPELLATE COURT—OBJZOTIONS TAKEN 
TOR FIRST TIME ON APPEAL—SPROIAL 
Casss—JURISDIOTION. 

‘LL. R., 13 Bom., 494 

See BENAMI TRANSACTION — GENERAL CASES. 

[L L. R., 23 Bom., 820 

See ESTOPPRL—ESTOPPEL BY DEEDS AND 
OTHER DOCUMENTS. 

LI. L. R., 17 Bom., 897 

See HiNDU LAW—ALENATION—ALIBN 
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L L. R., 11 Bom., 885 
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DICTION—WHEN IT MAY BE RAISED. 

[L L. R., 13 Bom, 494 
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See GzxsmanL CLAUSES CONSOLIDATION 
Act, 1868, .6 І.І. R, 8 Bom, 340 

See STATUTES, CoxsTRvction от. 

(LL. R., 8 Bom., 340 

See SuPRRINTENDENCE ОР Hien Covet 

—Стуш PROCEDURE CODE, в, 628, 


ХУП of 1879, XXIII of 1881, 
and XXII of 1882—Agricwiturists, De 

—Change of definition between date of filing of 
suit and date of trial—Jurisdiction.—Some time 
previously to the institution of this suit, the defen- 
dants lived and carried on business as money-lenders at 
Yeola, a taluka not subject to the Dekkan Agricul- 
furis Relief Act (XVII of 1879), and while there 
they became indebted to the plaintiff, Subsequently 
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they removed to Kopargaon, in which district the 
said Act was in force. Both at Yeola and at Kopar- 
gam they, in course of their business, acquired land 
which they cultivated. In 1952, the plaintiff 
brought this suit against. them in the Subordinate 
Judge's Court at Yeola to recover the debt due to 
him. The defendants contended that they were agri- 
culturists, and could not be sued in the Court of the 
Subordinate Judge at Yela. The suit came on for 
trial in July 1883, at which date Act XXII of 1882 
had come into force, which altered the definition of 
“agriculturist.” ‘The Subordinate Judge held that 
the defendants were agriculturists, and that he had 
no jurisdiction to try the suit. His decree was re- 
versed by the District Judge, who held that the de- 
fendants earned their livelihood only partially, and 
not principally, from agriculture, and that the lower 
Court had jurisdiction. The defendants appealed to 
the High Court, and contended that the definition of 
“agriculturist” to be applied in the case was that 
contained in Act XXIII of 1881, which was in force 
when the suit was instituted, and not that in Act 
XXII of 1882, which was in force at the date of the 
‘Held that, having regard to the very special 
nature of the legi embodied in s. 12 of the 
Dekkan Agriculturiste Relief Act (XVII of 1879) 
for the bencfit of в particular and very limited class, 
it was intended by the Legislature that a person 
claiming the benefit of that section at the fria? should 
fill the character of an agriculturist as then defined 
by law. SHAMLAL e. HIBACHAND 

[L L. R., 10 Bom., 367 


1 B. 9— Definition of “agriculturist” 
1 Agriculturist also owner of the inam villages 
nd а pensioner—Income from villages, owing to 
mortgage, together with pension less than income 
‘rom other sources.—Where an owner of inam vil- 
ges, the revenue from which, together with his 
income from other sources not agricultural, was 
greatly in excess of the income he derived from agri- 
Culture, mortgaged the inam villages, and thereby 
reduced the income actually received by him from 
non-agricultural sources to less than the income be 
derived from agriculture, — He/d that, although his 
income from the inam villages and from other sources 
not agricultural might together be sufficient for his 
maintenance, nevertheless the construction of the 
definition of “agriculturist” given in the Act, 
mito independent of any such question, 
could not be affected thereby, and that he must be 
deemed to “earn the means of livelihood” princi- 
from agriculture, and tobe an agriculturist 
Ета the meaning of Act XVII of 1879. DWARKO- 

3IRAY BABURAY c. BALKRISHNA BHALCHANDRA 
` [L L. R., 19 Bom., 256 


2. cl, $, and s. 1—Juris- 
diction—Courts of Small Causes.—The effect 
of the extension of в. 11 of the Dekkan Agri- 
culturists’ Relief Act (XVII of 1879), by the first 
section of it, to all Indis is simply to impose upon 
any person in any part of India who brings a suit of 
the nature mentioned in the third section st an 
agriculturist or agriculturiste residing the 
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districts of Poona, Satara, Sbolapur, and Ahmednagar’ 
the necessity of instituting such suit, aud having it 
tried in a Court within the local limits of whose juris- 
diction he or they reside. The Court must neces- 
sarily be in some onc of the said four districts. The 
word“ agriculturist," as defined in s. 2, cl. 2, refers to 
an agriculturist residing within any one of the said 
four districts only, and not to one residing in any 
other district. On the 25th February 1879, a suit was 
filed for H85 in the Small Cause Court at Nadiad, 
in the district of Ahmedabad, against two defendants, 
one of whom was an agriculturist residing within the 
local limits of the Subordinate Judge’s Court at 
Umreth, and not within those of the Small Cause 
Court at Nadiad. The Judge was of opinion that he 
had no jurisdiction to try it under the Dekkan Agri- 
culturists’ Relief Act, and referred the case for the 
opinion of the High Court. Held that the Act did not 
affect the jurisdiction of the Small Cause Court in the 
case of & defendant who was an agriculturist and 
resided in a place in the district of Ahmedabad, and 
not in any one of the four districts mentioned in the 
Act. PuRSHOTAM LALCHAI ©. BHAYANJI РАВТАВ 
E., 4 Bom., 360 


з. — Time intervening between 
application to Conciliator and grant of certificate— 
Conciliator’s certificate when necessary—Limita- 
tion.—The necessity to procure the Conciliator's certi- 
ficate before the entertainment of a suit to which an 
agriculturist residing within any local area for which 
a Concilistor has been appointed is а party is not 
limited to suits specified іп а, 3 of the Dekkan Agri- 
culturiste Relief Act, 1879, but extends to all matters 
within the cognizance of в Civil Court. Held that 
such certificate was necessary before bringing a suit 
against an agriculturist to obtain a declaration that 
certain property was liable to be sold in execution. 
In computing the period of limitation for such a suit, 
the time intervening between the application to the 
Conciliator and the grant of a certificate by him 
must be excluded. DURGARAM MONIRAM е. SHRI- 
PATI . . . L L. В. 8 Bom, 411 
в. 8, ol, 8. 

See PLEADER—AUTHORITY TO BIND CLIENT. 

LI. L. R,, 11 Bom, 501 

See VALUATION от SUIT—SUITS—REDEMP- 
TION, SUIT FOR. 

f L. R., 11 Bom., 501 

L. R., 18 Bom., 489 

L cL (w)—Application of 
Act to non-agricultural classes—Special Judge, 
revisional jurisdiction of.—The Dekkan Agricul- 
turiste Relief Act (XVII of 1879) is not limited in 
its application to agriculturists only, but applies to all 
classes under certain conditions. The plaintiff sued to 
recover #50 as money spent by him on account 
of the defendant. The suit was filed in the Court 
of the first class Subordinate Judge at Satara, 
where both parties resided. The Subordinate Judge 

seed в decree in plaintiffs favour. The Special 
Fudge, in revision, reversed this decree, and dis- 
missed the suit. The plaintiff thereupon applied to 


( 3818 ) 


DEKKAN AGRIOULTURISTS’ RELIEF 
ACTS—continued. 
the High Court under s. 622 of the Code of Civil 
Procedure (Act XIV of 1882), urging that, as neither 
party to the suit was an agriculturist, the Special 
Judge had no revisional jurisdiction in the matter. 
Held that the Special Judge had such jurisdiction, 
the suit being one falling within cl. (w) of s. 8 of the 
Dekkan Agriculturists’ Relief Act. GANESH KRISH- 
ЗАЛ е. KRISHNAJI І. Е.,14 Bom., 387 


S. — deevunts—Duty of Court to 
take accounts in mode directed by Act.—It being 
obligatory upon the Court to take accounts in the 
mode directed in the Dekkan Agriculturists’ Relief 
Act gu of 1879), which requires annual rests, 
and that not having been done, the decree was 
reversed by the High Court on appeal, and the 
саве sent back to the lower Court to take accounts 
according to the Act. HANMANT RAMCHANDRA 
т. ВАВАЛ ABAJI DESHPANDE 

[L L. R., 16 Bom., 172 


3. ol. (x)—Suit to recover 
rent—Question of title incidentally decided— 
Analogy with the decisions under the Small Cause 
Courts Acts—Appeal to the District Court— Revi- 
sion by the Special Judge— Subordinate Judge, 
jurisdiction of —In a suit to recover а sum of R30 
34 rent under s. 8 (8), cl, (х), of the Dekkan Agricul- 
turiste’ Relief Act (XVII of 1879), a second class 
Subordinate Judge incidentally determimed the ques- 
tion of the plaintifs title to the land for which the 
rent was claimed. The point then arom as to 
whether the decision of the suit by the Subordinate 
Judge could be appealed against, or whether it was 
open to revision by the Special Judge under в, 50 
of the Act. Held that, although a question of title 
was incidentally raised and decided in the case, still 
logy with the decisions under the sovoral 


by a 
+ Small Cause Courts Acts, the snit, as brought, was 


one properly falling under cl. (z) of s. 3 (3) of the 
Dekkan Agriculturists’ Relief Act (XVII of 1879), 
and that no appeal lay to the District Court from 
the decree of the Subordinate Judge who decided 
the suit. Sumu є. Gangs NARAYAN 

(LL.B, 16 Bom, 128 


4. cls. (x) and (s)—Suit to 
redeem a chattel pledged—Moreable property, 
redemption of — Appeal—Subordinate Judge, juris- 
diction of.—A suit for the redemption of a chattel 
one falling under cl. (=) оға. З of the Dekkan 
griculturists Relief Act (XVII of 1879). In 
districts in which the Act is in force this clauso 
plicable to cases in which neither party isan 
agriculturist. The word “mortgaged” in cl. (2) of 
в, 8 of the Act applies only to immoveable property. 
A suit was brought to redeem an ornament pledged 
for a sum below R600. The suit жав filed in the 
Court of the first class Subordinate Judge at 
Satara, where Act XVII of 1879 is in force. The 
Subordinate Judge passed a decree for redemption 
of the pledge. Held that, though neither of 
the parties was an agriculturist, the case fell 
under Ch. II of the Act, sud no appeal lay against 
the decree of the Subordinate Judge. Held, further, 
that the Special Judge had revisional jurisdiction 

vou. ц 
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in the "matter. KASHIRAM MUICHAND ø. HIBA- 
NAND SUBATRAM. . ТЬ В. 15 Bom., 80 


Plaintif—M ortg ag or— 

The provision in в. 3, cl. (2) of Act ХҮП 

not limited to an agriculturist who is 

himself the original mortgagor у so that, where the 

aintift, though an assignee, is an agriculturist, he 

entitled to the benefit of se. 12, 18, and 14 of the 
Act. ANNAJI WAGE v. ок Jeramam 


R., 7 Bom, 580 
Ө. — — — — —— Redemption, suit for— 
Possession of a defendant not as a mortgagee— 


Suit in ejectment— Appeal—Jurisdiction of the 
District Cowrt.—In a redemption suit governed 
by the provisions of Ch. II of the Dekkan Agri- 
саана Reliof Act (XVII of 1879), one of the 
defendants being sued morely as a person in posses- 
sion,— Held that the suit as against that defen- 
dent was one in cjectment. A suit in ejectment 
ів not governed by cl. (3), s. S of the Dekkan 
Agriculturiste Relief Act, and ап appeal against the 
decree in such suit lies to the District Court. ВА 
XHARAM v. SHRIHATI L. L. R., 16 Bom, 188 


— s. 4— Jurisdiction of second cla 
Subordinate Judge—Transfer of case—Institu: 
of suit—Civil Procedure Code ( 1882), s.48—Present- 
ation of plaint.—The plaintiff sued to establish his 
title to, and recover, a moiety of а cash allowance 
payable to him from the Mamlatdars treasury at 
Satara. The claim was valued at 2455-4. The 
plaint was filed in the Court of the first class 
Subordinate Judge at Satara, who transferred the 
case for trial to the Joint Subordinate Judge of the 
second class. The latter Judge dismissed the suit 
on the merits, holding that the plaintiff had no 
right to the moiety of the allowance which he 
sought to recover. This decision was reversed 
on appeal by the Assistant Judge on tho ground 
that the Joint Sube te Judge of the second 
class had no jurisdiction to hear the suit under s. 4 
of the Dekkan Agriculturiste Relief Act (XVII of 
1879). Held that the requirements of s. 4 of Act 
XVII of 1879 were sufficiently complied with by 
the suit having been flled in the Court of the 
Subordinate Judge of the first class Ho was 
competent under s. 23 of Act XIV of 1869 to 
transfer the suit to the Joint Subordinate Judge 
of the second class, who was deputed to assist him, 
Мамај BARIBJI v. NARAYANRAO MADHAVRAO 

LI. L. R., 19 Bom., 46 


в. 7. 


See WiTNESS—ÜIVIL CAskS—SUMMONING 
AND ATTENDANCE OP WITNESSES, 


(LL.B, 5 Bom., 184 
= в. 1. 
See PLAINT—BETURN ор Prarnr, 
(LL. В, 23 Bom. 679 
1, — — — —— Agriculturist.— 
Agriculturists Relief Act (XVII of 15/9) n 


limited in its application to suits for sums not ex- 
ceeding R500. The effect of the reference, in 
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5.11 of the Dekkan Agriculturist ief Act, to | 
dl. (=) of в. 2 is to make all suits of the | 
Kinds therein described, when brouzht against an 
agriculturist, coznizable by the local Courts, and by 
them only. S. 11 extends to the whole of British | 
India as to suits brouzht 
ists of the description given 
inst defendants, who were residents 
for 1,947, the price of goods sold and delivered, the 
defendants moved for в postponement of the hearing | 
in order that а commission might issue to take evi- 
dence at Sholapur, alleging that by the evidence thus 
obtained they would be proved to be wericulturiste 
within tho meaning of the Dekkan Agriculturiste? 
Act, and consequently under s. 11 could only be 
sued at Sholapur. ‘The Court granted the commis- 
sion, holding that, if the defendants estublished that 
they were bond fide agriculturists, they were exempt 
from the jurisdiction of the High Court. А man 
must have gained his livelihood by farming, for at 
least опе full agricultural season, to have acquired 
the condition of au alturist under the Act. 


g 
TuLsipA8 DHUNJI t. VIRBASAPA 
І.І. R., 4 Bom., 624 


М EN 
after November 1879.—The provisions of ss. 11 and 
12 of the Dekkan Agriculturists’ Relief Act (XVIT 
of 1879) are applicable only to suits instituted upon 
and after the Ist November 1879. SURYAJI с. 
TUKARAM . . . LL.B, 4 Bom., 358 
Act XXIII of 1881, s. 4 
8— Definition of “ agricul- 


в party ma. 
‘The plaintiff, who wi 
by agriculture within the 
Dekkan Agriculturiste’ Relief Act (XVII of 1879) 
applied, brought a suit for redemption. At the 
time of the institution of the suit he was an agricul- 
turist as defined by s. 4 of Act XXIII of 1881. 
During the pendency of the suit the definition of 
agriculturist was changed by & S of Act XXII of 
1882. Held that, if the plaintiff was not an agricul- 
turist within the meaning of Act XXII of 1882 
at the time of adjudication, he had no right to 
redeem on the special terms of в. 12 of Act ХҮП 
of 1879, as he had lost, pendente life, the specific 
personal character on which the right depended. 


Shamlal v. Hirachand, 1. L. R. 10 Вот. 867, | 


followed. PADGAYA SoxsmHETTI г. BAJI BABAJI 


[L L. R, ll Bom., 469 | 


and s. 18— Morígage— 
Agriculturist mortgagor— Suit for account and rê- 
demption before the time fized for payment.—Under 
the Dekkan Agriculturists’ Relief Act (XVII of 1879), 
an agriculturist mortgagor may sue for an account 
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and possession of mortgaged property before the time 
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fixed in the mortgage deed for the payment of the 
zeleht, on the ground that the debt has boon 
ied. The rule of law that the right to redeem 
ів co-extensive with the right to foreclosure, and is 
consequently postponed until the time fixed for the 
payment of the mortgage-debt, does not apply to 
cases falling under that Act. BABAJI v. VITRU 

(I. L. R., 6 Bom., 734 


8. Mortgagee overpaid—De- 
cree—Suit for account and redemption.—In a suit 
for account and redemption, if the mortgagee, on take 
ing the accounts, is found to have been overpaid, the 
general practice is to order the payment by him of 
the balance due to the mortgagor, with interest from 
the date of the institution of the suit. The applica- 
tion of the above rule, however, in redemption suits 
instituted under the Dekkan Agriculturists’ Belief 
XVII of 1879), in cases where the terms of the 
mortgage contract between the parties are set aside 
for the purpose of taking the account under the 
visions of в. 13 of the Act, would not only faa 
to the redemption of the mortgaged property, con- 
trary to the terms and conditions of the contract, 
but would in many cases oblige the mortgagee to re» 
fund the money which rightly came into his hands 
under the contract. The plaintiff, an agriculturist, 
sued (as mortgagor) for account and redemption of 
the mortgnged property under the Dekkan Agricul- 


| turista! Relief Act, The defendant pleaded that by 


the terns of mortgage-bond he was not bound to 
account, and that в. 12 of the Act did not apply. 
The Subordinate Judge overruled the objection, and 
on taking the account found в balance due from the 
defendant to the plaintiff. He accordingly made 
a decree in favour of the plaintiff for the land and 
the amount. The District Judge confirmed the 
decree of the first Court. Held that the decree of 
the lower Court must be varied by omitting the 
direction ordering the defendant to pay the balance to 
the plaintiff, JANOJI e. JANOJI 

[L L. В.,7 Bom., 185 


4. and 8.15—Suit on bond the 
execution of which is admitted—Consideration— 
Burden of preg "— Practice—Procedure.—In cases 
to which the Dekkan Agriculturiste' Relief Act 
(ХУП of 1879) applies, where в suit is brought upon 
а bond the exceution of which is admitted by the 
defendant, no strict rule can be laid down as to the 
party upon whom the burden of proof rests. If the 
parties adduce no evidence, the Court must be con- 
tent with the evidence of the parties themselves, and 
endeavour, in the language of s. 16 of the Act, 
to satisfy itself.” If it cannot “satisfy itself asto 
the amount which should be allowed on account of 
principal or interest, or both,” it may, under that 
section, direct, of its own motion, that such amount 
be ascertained by arbitration. Although proviso 2 
of s, 92, and s. 102 of the Evidence Act I of 1872, 
which correspond with cl. 1 of Regulation V of 1827, 
have not been repealed, the intention of the Legis- 
lature in enacting the Dekkan Agriculturists’ Relief 
Act (XVII of 1879) clearly was to relieve the 
debtor from the necessity of proving failure of 
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consideration, altbough admitted in the bond on 
which he is sued, and the exccution of which he 
admits, MALOJI SANTOJI г. ViTHU HARI 
[L L. R., 9 Bom., 520 


——- 2.13, 
See MORTGAGE— ACCOUNTS. 


(LLB, 14 Bom, 19 

1,— — —  — —— Contract, Effect of adjudica- 
tion от, by Courl— Merger of contract in decree— 
Revision of decree—Opening of account.—Where a 
contract has been made the subject of adjudica- 
tion by the Civil Court, and в decree has been 
passed, the contract is thereupon merged in the 
deeree, and в. 13 of Act XVII of 1879 furnishes 
no warrant for the revision of the decree and opening 
of the account between the agriculturist debtor and 
his creditors from the commencement of the transac- 
tion, since a decree, though based upon a contract and 
ving effect to it іп a particular way, is yet в very 
fierent thing from the contract, and in case of 
revision entirely different principles apply to the two 


cases. TATYA ViTHOJI г, BAPU BALAJI 
[L L. В., 7 Bom., 880 
3. ———— ols. (b) and (d), and 


B. 15—Suit for redemption—Account—Principal 
debt how ascertained— Reference to arbitration.— 
In a redemption suit under the Dekkan Agricul- 
turiste’ Relief Act (XVII of 1879) the Court should, 
in taking an account, form its own opinion on the 
subject. As the law stands, а mere guess as to 
the sum of money actually advanced cannot be 
made in favour either of one side or the other. If 
there are no materials from which the Court can 
satisfy itself ва to the amount which should be 
allowed on account of principal, whether under 
el. (5) or cl. (d) of в, 18 of the Act, it is open to it 
to have recourse to arbitration under the provisions 
of в. 16. Mahadu v. Rajaram, P.J., 1887, р. 216, 
considered. Malajiv. Vithu, Г. L. R.,9 Bom., 520, 
referred to. DRONDI е. LAKSHMAN 

[L L. R., 19 Bom., 558 


1. ———s, 15B— Mortgage— Conditional 
sale—Foreclosure—Instalments.—The applicant, 
an agriculturist mortgagor, sued the defendaut, the 
mortgagee, for redemption on the terms provided by 
the Dekkan Agriculturists’ Relief Act, 1879. The 
account was made up, snd the mortgagor was directed 
to pay the sum found to be due within six months, 
oF to be for over foreclosed. He failed to pay within 
the time fixed, and afterwards applied under в. 15B 
of the Act, as amended by Act XXII of 1882, 
to be allowed to pay the amount of the decree 
by instalments. — Held that the order asked for could 
not be made, An order for foreclosure, when the 
time appointed by the order has expired, itself оре 
ates to transfer the owne rship; and the ownership, 
having once passed to the mortgagee, cannot be taken 
sway trom him by a subsequent order not founded on 
any new transaction of the partics, except on some 
special ground, such as fraud or inevitable accident, 
Таро CHIMAZI v, Bapast Кнакосл 

LI. L. R., 7 Bom., 692 


vou. п 
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2 Decree for redemption — 
Order for the payment of money within a certain 
period—Application after expiry of such period 
for payment by instalments—Alteration of decres.— 
In a redemption suit under the Dekkan Aj 
ists’ Relief Act (Act XVII of 1879), the Court 
having passed а decree for the payment of the 
mortgage amount within certain and the 
decree being confirmed in second appeal, the 
mortgagor, after the expiration of the time for 
redemption specified iu the decree, applied to the 
High Court for an order for the payment of the 
amount by instalments under в, 15B of the Dekkan 
Agriculturists’ Relief Act, Held that such an 
order could only be made in the course of the proceeds 
ings under the decree, that is, by the Court which 
carrics ont the decree, Golabpuri v. Pandwrang, 
P. J., 1886, p. 142, referred to. ВНАОТВАТНТВАТ €. 
HARI Клуз: CHIPLUNKAR 


LI. L. R., 19 Bom., 318 


i в, 15D— Act as amended by Adt 
XXII of 1882, в. 6—Sereral mortgage bonds— 
Suit for account—Jurisdiction of Subordinate 
Judge.—A suit brought under з, 15D of the Dekkan 
Agriculturists’ Relicf Act (XVII of 1879 and XXII 
of 1882) must include all the mortgages affecting the 
land. If the total amount of the debt excecds 
R500, the саве does not fall under Ch. II of the 
Act. If it execeds 95,000, tho first class Subordinate 
Judge alone has jurisdiction (see s. 24 of Act XIV of 
1869), Banas г. Harr . Г. L. R., 16 Bom., 351 


2 Dekkan Agriculturist? 
Relief Act Amendment Act (XXII of 1882)— 
Suit for account—Subsequent suit for redemption— 
Civil Procedure Code (1882), s. 48.—Under s. 15D 
of the Dekkan Agriculturiste? Relief Act (XVII 
of 1879) as amended by Act XXII of 1889, an agri- 
culturist mortgagor can sue for an account upon 
a mortgage, without at the same time asking for 
redemption. Such a suit will not bar a subsequent 
suit for redemption, The section was expressly 


intended to remove the bar created by s. 48 of the 
Code of Civil Procedure (Act XIV of 1852). Larv- 
OHAND e, GinuarrpA . L L, В., 80 400 


— в. l6—HMorigage—Suit by а morte 
gagor for account only—Ezecution of a money- 
decree obtained by mortgagee Under the 

Agriculturiste! Relief Act, XVII of 1879, s. 16, an 
agriculturist mortgagor has no right to sue his 
mortgagee іп в mero action for account, HARI e. 
LAKSHMAN . . L L. В. 5 Bom, 614 


1. ———- s. 20—Mortgage decree—Decree 
in suit on mortgage—Payment by instalments 
Ciril Procedure Code (Act X of 1877), г. 210. 
The words “decree passed against an agriculturist”” 
in в. 20 of the Dekkan Agricaltarista, Relief Ael 
XVII of 1879 mean a decreo passed against an 
agriculturist personally, and do not include a decree 
for tho recovery of money by the sale of mortgaged 
property. The effect of that section must bo taken 
to be an enlargement of the indulgence granted by 


473 


( 2819 ) 


DEKKAN AGRICULTURIST8' RELIEF 

ACTB—continued. 
в. 210 of the Civil Procedure Code (Act X of 1877), 
but only in those cases to which the latter section 
applies. By s. 210 of the Civil Procedure Code, the 
Court may, after the passing of a decree in money- 
suits, order the amount to be paid by instalments, 
provided the decree-holder consents. By s. £0 of 
Act XVII of 1879 the Court may make the same 
order in similar suits, without the consent of the 
decree-holder. In the case of а debt secured by a 
mortgage, the agriculturists remedy lies in а suit, 
not for an account, but for redemption ; and the only 
decree which can be made in such в suit, in the 
absence of any special provision in the Act, is the 
ordinary decree for payment of the whole amount 
within six months, or, in default, for foreclosure. 
Hurdeo Das v. Hukam Sing, I. L. R., 2 All., 320, 
approved. ЗНАМКАВАРА DARGO PATEL v. DANAPA 

IBANTAPA , . + LL. R., 5 Bom., 604 


a Act XXII of 1882, г. 15B 
Payment of decree by instalments—Default— 
Whole sum payable on default—No second order 
Sor instalments—Acquiescence—Effect of taking 
out of Court instalments paid in under second 
order—S. 15B of the Dekkan Agriculturists" 
Relief Act pan of 1882) allows the Court to order 
payment of a decree by instalments either in ita 
decree or in the courso of the execution. But it does 
not authorize a variation of any order once so made. 
Nor docs в. 20 of Act XVII of 1879 authorize a series 
of instalment orders, each one varying from the 
Preceding. А decrce was made payable by instal- 
ments, with a proviso that in default of payment 
of any one instalment, the whole amonnt remaining 
due should be recoverable at once. The judgment- 
debtor made default. Thereupon the decree-holder 
sought to recover the whole amount of the decree. 
The judgment-debtor then applied for fresh order 
for payment by instalments. The Court of first 
instance refused, but the Subordinate Judge on 
appeal granted the application. The judgment- 
debtor paid into Court the amount of instalments 
which had become due under the second order. The 
decree-holder took out the money so paid in, Held 
that the Subordinate Judge on appeal had no power 
to make а fresh order for payment by instalments 
varying the original order, Held also that the 
judgment-creditor, by taking out the money paid into 
Court by the judgment-debtor as instalments due 
under the second order for instalments, did not bind 
himself to abide by that order. BALKRISHNA INDRA- 
BHAN v. ABAJI BIN BAHIRJI MORE 

[L L. В., 13 Bom., 396 


ва. 21 and 23—dAttachment in 
execution prior to the Act coming into operation— 
Right of holder of decree obtained prior to Act.— 
Neither s. 21 nor в. 22 of the Dekkan Agricalturists? 
Relief Act, 1879, applies to а decree made previously 
to the Ist day of November 1879, the day on which 
the Act came into force; and the holder of such a 
decree may arrest or imprison his agriculturist judg- 
Баа ве well as attach and sell his immoveable 
property not specifically mortgaged. DIPCHAND е. 
GoxALDAS . а * LLB, 4 Bom., 363 
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See Limitation Аст, 1877, Авт. 179— 
NATURE ОР APPLICATION—IRREGULAR 
AND DEFECTIVE. APPLICATIONS, 

[L L. R., 10 Bom, 91 


Immoveable — property— 
crops—Attachment.—Standing crops are 
cable property within the meaning of 22 
of the Dekkan Agriculturiste’ Relief Act (XVII of 
1879), as well as within the Code of Civil Procedure, 
and not liable to attachment and sale in execution 
of moncy-decrees, uuless specifically pledved, SADU e. 
SAMBHU . ` - LL R, 6 Bom, 508 


—— Dekkan Agriculturiats’ 
Relief Act Amendment Act (X XII of 1882), г. 9— 
Mortgage by agriculturist—Subsequen! money 
decree against morlgagor—Effect of sale of his 
equity of redemption. in execufion—Immoreable 
property— Suit for redemption.—R, an agriculturist, 
mortgaged the land in dispute to the defendant in 
1872. In1875 one D obtained a decree against R (the 
mortgagor), who was then represented by his widow, 
the plaintiff. In execution of this decree, R’s 
equity of redemption was sold on the 10th February 
1883, and was bought by the son of the defendant 
(the mortgagee). On the 12th April 1883, the 
sale was contirmed ; and on the 10th November 1883, 
the purchaser took formal possession of the land. In 
1891 the plaintiff (widow and heir of the mortgagor 
Е) brought this suit to redeem the mortgage and 
to recover possession of the land, contending that, 
under в. 22 of the Dekkan Agriculturists’ Relief Act 
(XVII of 1872), the sale of the equity of redemption 
was а nullity. The lower Court dismissed the suit, 
holding that, although the sale might be illegal 
во long as the certificate of sale remained in force, 
it was a bar to the plaintiffs right to redeem, Held 
that, the plaintiff being found to be an agriculturist, 
the Dekkan Agriculturists’ Relief Acts (XVII of 
1879 and XXII of 1882) applied. The provisions of 
those Acts applied, although the decree and order for 
sale under which the sale took place were made 
before the Acts were passed. The Act expressly for- 
bids the immoveable property of an agriculturist to be 
sold in execution, and an equity of redemption is 
immoveable property within the contemplation of 
the Acts. The sale, therefore, on the 10th February 
1883, of the equity of redemption in the mortgaged 
lands was illegal and a nullity, and was no defence to 
the plaintiff's suit to redeem the mortgage. МАНА- 
LAVU v. Ковал . LLB, 18 Bom., 739 


ss. 89 and 46, 47, 48— Village 
conciliator— Proceedings. before а conciliator— 
Certificate of a conciliator—Ezclusion of the time 
occupied im proceedings before a conciliator im com 
puting the period of limitation —Limitation.— Under 
в. 89 of the Dekkan Agriculturiste’ Relief Act (XVII 
of 1879), the concilistor to whom application is to be 
made for an amicable settlement of a dispute must be 
the one appointed for the local area in which tho 
agriculturist is residing, and not for the district in 
which the land in dispute is situated. The plaintiff 
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was an agriculturist residing in the Kopargaon talukb. 

He purchased the house in dispute from the defendant 

on the 30th January 1872, but did not get possession. 

On the 12th December 1883, the plaintiff applied to 


tav talukh, where the house 
The proceedings before the 
the 19th February 1884, on 
which day в certificate under в. 46 of the Act 
was granted to the plaintiff. On the 20th February 
188%, the plaintiff brought this suit to recover posses- 
sion of the house. The defendant pleaded limitation, 
"The plaintiff contended that, under в. 48 of Act ХҮП 
of 1879, the time occupied in the eedings before 
the conciliator should be deducted in computing the 
period of limitation. Held that the plaintiff was 
not entitled to such deduction, as the conciliator, 
before whom the proceedings had been instituted, was 
not the one appointed for the local area in which the 
plaintiff was residing, as required by в. 39 of Act 
XVII of 1879, and had, therefore, no jurisdiction to 
deal with plaintiff's application. Held also that 
the certificate obtained by the plaintiff was not such 
a certificate as is required by в. 47 of the Act. Held 
also that the want of a proper certificate was not 
fatal to the mit. As soon as a defect in a certificate 
becomes apparent, the proper course is for в Court to 
stay proceedings to enable the plaintiff to make good 
the defect by producing the requisite certificate. 
NyAMTULA v. NANA VALAD FARIDSHA 
[L L. R., 18 Bom., 424 


— m, 41, 48, 44, and 46—* Amicable 
settlement "—* Finally disposing of the matter ”. 
Instalment—Interest.—The expression “finally dis- 
posing of the matter” in ss. 43 and 44 of Act XVII 
of 1879 means no moge than the expression “ amicable 
settlement? in ss. 41 and 46. An agreement for the 
settlement of a plaintifi’s claim to be paid a mortgage- 
debt at once or to have the property sold by an 
arrangement for the payment of the debt by instal- 
ments with power to the plaintiff in default of pay- 
ment of any instalment to take or retain possession 
until the debt has been satisfied out of the produce of 
the estate is an “amicable settlement,” and therefore 
one “finally disposing of the matter,” which, if duly 
presented, must be filed by the Court. Where the 
som due upon such an agreement is partly made up 
of interest, a provision to рву interest on any instal- 
ment remaining unpaid does not make tho agreement 
illegal. Vasupgv PANDIT е. NARAYAN ЈовнІ 

i [L L. R., 9 Bom., 15 


1, — — — s. 44— Agreement of compromise. — 
Under в. 44 of Act XVII of 1879, the plaintiff 
presented to the subordinate Court of Talegaon an 
agreement compromising the amount of a decree 
obtained by the plaintiff against the defendant in 
the Small Cause Court at Prona, The agrecment 
stipulated that the plaintiff was to receive, in full 
satisfaction of the amount of the decree (which was 
for R59-16-1), the sum of R40 to be paid by yearly 
instalments of H4 cach, and that, in default, the 
plaintiff was to recover the whole amount of the 
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decree by executing it. The Subordinate Judge re- 
fused to file the agreement, being of opinion that it 
did not finally dispose of the matter. Tho case being 
referred to the High Court,—He/d that the agreement 
was one finally disposing of the matter within the 
meaning of s. 44 of Act ХУП of 1879, and that, 
therefore, the Subordinate Judgo of Talegaon was 
bound to receive it, and to proceed as directed in that 
section. LAKSHMICHAND v. ARJUNA 
[L L. R., 6 Bom, 77 
3. — — — ———  Ezpreniom "show cause,” 
Meaning of—Civil Procedure Code, 1882, в. 525.— 
‘The expression “show cause" in para. 2, в. 44 of the 
Dekkan Agriculturist Kelief Act (XVII of 1879), 
means to allege and prove sufficient cause, and not 
simply to object. Dandekar у. Dandekars, I. 1. Ra 
6 Bom., 663, and Surjan Raot v. Bhikari Raot, 
I. L. R., 21 Calc., 218, referred to. Влзмлт, Moti- 
BAM MARVADI c. KRISHNA VALAD MAHIPATI HAGA- 
DEKAR . . . LLB, 20 Bom, 208 


—-— Agreement filed under sec- 
tion and becoming а decree—Default in payment of 
instalments due wnder decree—Application to make 
decree absolute under 2. 89 of Transfer of Property 
Act (LV of 1882).—On the 21st October 1894, the 
plaintiff and the defendant entered into an amicable 
‘agreement before æ conciliator for payment of a mort- 
gage-debt due to the former by annual instalments. 
‘The agreement was forwarded to the Court on the 21st. 
December 1894, to be filed under s. 44 of the Dekkan 
Agricalturists’ Relief Act (Act XVII of 1879). 
Default having been made in the payment of the 
instalments, the first of which became due on the 25th 
January 1895, and which also was not paid, the 
plaintiff applicd for execution by sale of the mort- 
gaged property. The application was made on 
Eth September 1807, and it was struck off the fle 
for some formal defect on the 18th Nobember 1897, 
Subsequently, on the 10th October 1898, the plaintiff 
having applied for an order absolute for sale under 
s. 89 of the Transfer of Property Act, questions arose as 
to the applicability of the section to agreements filed 
in Court under s. 44 of the Dekkan Agrioulturists’ 
Relief Act and as to limitation. Held that agree- 
ments filed under в. 44 of the Dekkan Agriculturiste" 
Relief Act, if relating to sale of mortgaged property, 
are subject to the provisions of в. 89 of the Transfer 
of Property Act. BHAGAWAN RAMJI MARWADI r. 
Gaxv . . . LL.B, 33 Bom., 644 


s. 47. 


See ARBITRATION- ARBITRATION UNDER 
SPECIAL — ACTS—DEKKAN AGRICUL- 

TURISTS' КЕШЕР Tex. 2,8 
Bom., 20 
E E., 21 Вот, 63 
1. — Code of Civil Procedure 
(ХІУ of 1882), s. 525—Construction—Arbitration 
award—Conciliator’s certificate.—Whero a matter 
has been referred to arbitration, without the intervene 
tion of a Court of Justice, by partics one of whom is 
an agriculturist, and an award has been made thereon, 
any person interested in tho award may, without 
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obtaining the conciliator's certificate, apply for the 
filing of the award under s. 526 of the Code of С 


Procedure, the provisions of which are not superseded 
by в. 47 of the Dekkan Agriculturist’ Relief. Act, 
GANGADHAR SAKHARAM г, MAHADU SANTAJI 
m., 20 


1879. 
(LL. R., 8 Boi 


2. 


execution of a decree passed before 186 N 
(the date on which the Dekkan Ag 
ick came into force), to which any 
ing within any local area for which a couciliator hae 
been appointed is a party, is no legal presentation at 
all, i£ the application be not accompanied by the con- 

cilistor's certificate. MANOHAR r. GEBIAPA 
(LL.B, 6 Bom., 81 

s. 48. 
See LIMITATION Аст, 1877, Авт. 179— 
PERIOD FROM WHICH LIMITATION RUNS 
—CowrziNvOUs PROCEEDINGS, 

[L L. R., 10 Bom., 108 


в. 49. 

See PanTIES—SUBSTITUTION оғ PARTIES 
—PrLAINTIPPS. 

[L L. E., 19 Bom., 202 


See RULES UNDER ACTS—DEKKAN AGRI- 
CULTURISTS' RELIEP Аст. 


U. L. B., 10 Bom., 189 
— — — 8, 58, 
See RRYIEW—POWER TO REVIEW, 
(I. L. R., 19 Bom., 118, 116 


L L. R., 20 Bom., 281 
1 — Special Judge, Power of, 
to review his own order—Reciew, Grounds of.—The 


Code of Civil Procedure is not applicable to proceedings 
before the Special Judge under the Dekkan Agricul- 
turists’ Relief Act (XVII of 1879). The Special Judge 
has therefore no jurisdiction to grant a review of а 
decree or order once made by him on the ground of 
the discovery of new evidence. ВАВАЈІ BIN PATLOJI 
v, Вавал віх Mamanu . L L. R., 15 Bom., 650 


9. —  — — — — Revisionary power of the 
Special Jwdge— Cases in which failure of justice 
appears to have taken place— Discretion of Court. 
—Under s. 53 of the Dekkan Agriculturists’ Relief 
Act (XVII of 1879), the Special Judge has a revision- 
ary power in all cases where а failure of justice 
appears to have taken place. It is for him to decide 
whether the finding on a question of fact hy a Subor- 
dinate Judge is of that nature, and in doing so he is 
entirely within his jurisdiction. Shidhu v. Bali, 
I. L. Buy 16 Вот, 180, dissented from. GURUDASAYA 
v. CHANMALAPPA . . LL. R., 19 Bom., 286 

8, — — ——  — Agriculturist— Pla i nti ff 
Proved or admitted to be an agriculturist Special 
nal jurisdiction ef — Dekkan Agricul- 
‘Act, a. 78.— The plaintiff, alleging that 
she, was an agriculturist, sued for redemption under 
СЪ, II of the Dekkan Agriculturiste’ Relief Act 
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(ХУП of 1879). The Subordinate Judge raised an 
issue as to her status, and on that issuc found that she 
was not an ayriculturist, He, however, proceeded with 
the trial of the case, and on the merite dismissed her 
claim. She thereupon applied to the Special Judge, 
who trok wp the case in revision, reversed the decree of 
the lower Court, and passe lecree in the plaintiff's 
favour, holding that she was an agriculturist. Held 
that the Special Judge had mo jurisdiction. | The 
Subordinate Judge had found that the plaintiff was 
not an agriculturist. Having done wo it must be 
deemed that he went on with the trial only in his 
ordinary jurisdiction, and the decree passed was one 
not under Ch. 1I of the Dekkan Agriculturists’ Relief 
Act, but under the general provisions of the Civil 
Procedure Code (Act XIV of 1582). By в. 53 the 
Special Judge has jurisdiction only over decisions and 
orders passed by в Subordinate Judge under Ch. П. 
Per Рливомв, J.—1t i» only when the plaintiff is 
admitted and proved (not merely when he claims) to 
be an agriculturist that the Court has jurisdiction to 
try в suit under Ch. П of the Act. The question of 
status ought to be raised and decided as a preliminary 
ше. LAKSHMAN BALAJI r. RAMCHANDRA PARASH- 


BAM. . . . LLB, 83 Bom, 821 


4. - Power of Special Judge to 
ary decree—Review—Morlgage—Profits in lieu of 
interest — Provision that mortgage not to be redeemed 
until unsecured loan paid off—Mortgage paid off 
out of profite—Balance of profits applied to interest 
on loan— Dekkan Agricullurista’ Relief Act, ва. 11, 
12,64.— A lent В R150, for which В gave him a bond, 
dated 6th July 1872. Of this loan R100 were ad- 
vanced on the mortgage of certain land, and the bond 
contained the terms of the mortgage, one of which 
was that the profits of the land were to be taken by 
the mortgagee in lieu of interes@on the 8100. The 
remaining 150 of the loan unsecured by the boud 
were made repayable with compound interest at 81-8 
per cent. per mensem. The bond further provided 
that the mortgnie should not be redeemed until the 
latter sum of R50 with intercst should be paid off, 
B sued fer redemption of the mortgage. The first 
Court found that the mortgage had been paid off, and 
ordered redemption on the plaintiff paying R50 with 
interest, which, under the rule of damdupat, increased 
the amount to R100. The plaintiff applied to the 
Special Judge for review, on the ground that he had 

ready paid the 50. The Special Judge did not re- 
view the case on that ground, but, acting under the 
power given him by вв. 53 and 54 of the Dekkan Арті» 
cultnrists’ Relief Act, varied the decree by ordering 
redemption on payment of R50 only, holding that, 
as the mortgage had been long since paid out of 
profits, the balance of such profits should be applied 
to payment of the interest due on tho #50. On 
appeal to the НЫЙ Court,—Held that the Special 
Judge had jurisdiction proprio motu under the provi- 
sions of s. 53 to vary the decree of the lower Court 

ile not reviewing the case on the ground applied for 
by tho plaintiff. Held also that tho Courts, whilo 
inquiring into the merits of a case under s. 12 of the 
Dekkan Agriculturiste’ Relief Act, had authority 
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under s. 13 to treat the | advance of R100 and 
НБО as a single transaction and to set aside the agree- 
ment of the partics to treat part of the loan as & mort- 
gage loan and part as an unsecured loon, and to deal 
with the whole case (as in substance it was) as an ad- 
vance on a mortgage. BALKRISHNA INDRABHAN о. 
Manapso BABAZI KULKARNI 

[L L. R., 83 Bom., 520 


5. 
Powers of, in recision— Withdrawal of 
take im filing ewit.—A Special Judge appointed 
under s. 54 of the Dekkan Agriculturists’ Relicf Act 
(XVII of 1879) is not competent, in the exercise of his 
Tevisional powers, to allow a plaintiff to withdraw his 
suit with liberty to bring a new one, merely on the 

that he has made some mistake in filing the 
Muvxrai1 BHAGOJI г. MANAJI 
[L L. R., 13 Bom., 684 


Special Judge—Rerisional 
powers—Question of fact—Criminal Procedure 
Code (Act X of 1882), в. 436.— Under se. 53, 54 of 
the Dekkan Agriculturists’ Relief Act (XVII of 1879), 
the Special Judge can interfere with an improper as 
well as an illegal decree or order. His revisional 
jurisdiction resembles that possessed by the High 
urt under the Code of Criminal Procedure (Act X 
of 1882), and ought, if it be held to include the power 
of setting aside the deci of a lower Court on the 
facts, to be exercised only in very exceptional cases. 
SHIDEU BIN SUBHANA JADHAV v. BALI BIN Мскв 


suit. 


e. 


Јарнат . . . LLB. 16 Bom, 180 
в. 56. 
See REGISTRATION Аст, в. 17. 
[L L. B, 19 Bom., 239 


L Signed balance of account 
—Eridence.—A balance of account sigued by an agri 
culturist is an instrument which purports to evidi 
an obligation for the payment of money, and cannot, 
therefore, be admited in evidence, unless written by, 
or under the superintendence of, and attcsted by, 
village registrar, as required by в. 56 of Act XVII 
of 1879. Камат LADHA с. Ономов Кохрлл 

L. В., 6 Bom., 729 


— Account adjusted and signed 


whem was an agriculturist, on а khata which contained 
an acknowledgment of liability to pay the amount 
due to the plaintiff, aud also an agreement to pay 
interest. The defendant, who was an agriculturist. 
was struck cff the record, and the plaintiff proceeded 
against the other, aud obtained a decree against him 
for the amount claimed, the Court being of opini 
that s. 56 of Act XVII of 1879 did not apply, 
that the khata sued on was valid and admissil 
evidence, although not registered. Held by the H 
Court that the khata was an instrumcut purporting 
to evidence an obligation to pay money within th 
meaning of в, 56 of Act XVII of 1879, which scction 
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applied, although only one of the exccutants was an 
agriculturist. Held also that under the provisions 


| of s. 56 the khata was not admissible in evidence in 


any case whatever, not even to enforce a liability 
inst one who was not an agriculturist, DINSHA 
'UVABJI e. HARGOYANDAS GOVARDHANDAS 

[L L. R., 13 Bom., 215 


3. — — — — Dekkan Agriculturist? Re- 
"Act Amendment Act (XXIII of 1886 ), +. 9— Pro- 
riso added to 8.56 of Act XVII of 1879—Ite appli- 
cubility to instruments executed before it came into 
force—Statute, Construction of —The general rule is 
that Acts are prospective, not retrospective, in their 
operation, To this rule there are two exceptions—(a) 
when Acts are expressly declared to be retrospective ; 
(h) when they only affect the procedure of the Court. 
‘The proviso added tos. 56 of the Dekkan Agriculturists’ 
Relief Act (XVII of 1879) by Act XXIII of 1886 is 
not retrospective in ite operation, as it involves not 
merely в change of procedure, but also a change of 
existing rights, The plaintiff purchased а house from 
the defendant, who was an agriculturist, under a 
deed of eale dated 23rd June 1886. The decd was 
registered under the Registration Act (III of 1877). 
On the Jst December 1886, the plaintiff sued to recover 
posscasion of the house. The defendant. pleaded that 
the sale-deed wii lid for want of consideration, 
Both the lower Courts rejected the claim ou the ground 
that the salc-deed, not having been executed according 
to the provisions of в. 56 of the Dckkau Agriculturists’ 
Relief Act (ХУІ of 1879), was inadmissible and 
inoperative. In second appeal it was contended for 
the plaintiff that, as the amending Act XXIII of 
1886 came into force after the institution of the suit, 
but before the suit came to a hearing, the plaintiff 
was entitled to the bencfit of the proviso added to 
в. 66 by the amending Act, whereby it was provided 
that в. 56 was net to apply to instruments which were 
duly registered under the Indian Registration Act 
(11 of 1877). Held that the proviso to в, 65 of 
Act XXIII of 1886 did not apply, as it was not 
JAYANMAL JITMAL с. MUKTABAI 


(LL.B, 14 Bom, 516 


4, — Agreement executed before в 
village comciliator— Agreement evidencing an ints 
tion to create а mortgage— Admissibility and vali- 
dity of euch agreement Ecidence.—On the 1st De- 
cember 1891, defendant executed before a village 
conciliator в kabuliat to the following effect :—« I 
admit R460 are due from me to the plaintiff (ander a 
mertgage). I alo owe him 9485 under а consent 
decree and R489 as в fresh advance, in all 81,434. 
Lagree to pay on this sum interest at 13 annas per 
cent. per mensem. For the same I give in mortgage 
the property mentioned in the said decree, and also my 
house at Junuar. 1 will repay the said money in 
four years. If I fail, the property should be sold, 
and the money should be recovered therefrom ; should 
the salc-prcceede fall shcrt, I will personally pay the 
псу. Ihave already put the plaintiff in pose 
scasion of the property herein mentioned . . .” The 
village conciliator forwarded this kabuliat to the 
Subordinate Judge under в. 44 of the Dekkan 
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Agriculturiste’ Relief Act (XVII of 1979), but the 
Subordinate Judge refused to file it. Thereupon the 
plaintiff brought the present suit for recovery of the 
mortgage debt by sale of the property, cr, 
in the alternative, for au order directing the de- 
fendant to execute a mortgage in terms of the 
kabuliat, and for a personal decree against the dc- 
fendant for the amount duc, Held that the kabu- 
lint did not of itself crente a mortgage, but only 
evidenced the intention of the parties to create one. 
It did not, therefore, fall under s. 56 of the Dekkan 
Agriculturists' Relief Act, and admissible in cvi- 
dence to prove the contract entered into, Held also 
that the plaintiff was entitled toa decree dirceting the 
defendant to execute a mortgage in terms of the 
kabuliat. MAHADEV г. MAHADU 

[L L. R., 22 Bom, 788 


в. 60. 


See REGISTRATION Аст, 8. 17. 
[L L. R., 19 Bom., 239 


1,——— 6,72—Limitation Act, 1877, 
art. 59—Non-agricultural principal— Agricultur- 
бара surety—Contract of guarantee—Contract Act, 
аз. 126-147.—On the 11th September 1880, a suit was 
instituted against a non-agriculturist principal and 
agriculturist surety for R88-8-0, being principal and 
interest due on a bond dated the Sth August 1877 and 
payable on demand. ‘The action being barred against 
the principal debtor under the Limitation Act, XV of 
1877, sch. II, art. 59, the question was referred 
to the High Court, whether, under s. 72 of the Dekkan 
Agriculturists’ Relief Act, XVII of 1879, the agricnl- 
turist surety was still liable for the amount sued fcr, 
Held that, although the suit was barred as against 
the principal debtor under art. 59, sch. II of the 
Limitation Act, yet the surety, being an agricul- 
turist, was still liable, inasmuch ва s. 72 of the Dekkan 
Agriculturiste Relief Act, which extends the period 
of limitation in the cascof suits agninst agriculturists, 
applies to all agriculturists, whether principals or 
surctics, in the districts affected by that Act. Ss. 126 
to 147 of the Contract Act, IX of 1872, considered in 
connection with the effect of в. 72 of the Dekkan 
Agriculturists’ Relief Act, XVII of 1879. Hasa- 
BAL с. KRISHNARAY . LL. R., 5 Bom., 647 


9, ——_—__—___Limitation—Surety—Prin- 
cipal.—A as principal, and В and C as sureties, 
obtained a lease from D of certain land, dated 30th 
July 1880. 4, В, and C were agriculturists within 
the meaning of Act XVII of 1879, and the lease was 
registered under в, 56 of that Act. On lst March 
1884, D sued 4, B, and C to recover the rent under 
the lease. Held that, under в, 72 of Act XVII of 
1879, ав amended by Acts XXIII of 1881 and XXII 
of 1882, the extended limitation did not apply to the 
surety, even though the principal debtor was an agri- 
culturist. The words “not merely a surety for the 
principal debtor” (which enact the exception to 
the extended limitation given by that section) are not 
restricted to the case in which the principal debtor is 
a non-agriculturist. The lease, however, having 
been registered under a, 64,—Held that it was under 
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s. 60 “to bo deemed to have been registered under the 
provisions of the Indian Registration Act, 1877,” and 
that therefore, by cl. 116 of sch. II of the Limitation 
Act, XV of 1877, the period of limitation applicable to 
the surety was six years from the date of default by 
the principal debtor to pay rent, Kesu SHIVRAM v. 
Vis Камал . =») LL. By, 9 Bom, 820 


Agriculturist co-defen- 
dant sued as surety merely to principal debtor от 
an unregistered money-bond — Limitation Act, 1877, 
arts. 67, 115.—Where an agriculturist, who was surety 
for the principal debtor, was made co-defendant in в 
suit on a moncy-hond,— Held that in his case the period 
of limitation was the ordinary period of three years, 
and not the period of six years allowed by в. 7208 Act 
XVII of 1879. @лхевн Ravat г. GOVIND GOPAL 

[L L. R., 9 Bom., 461 


4. — — — — —— “Wrillen_insiroment”— 
Limitation.—On the 7th April 1888, an agricul- 
turist in the Dekkan passed a writing to his creditor to 
the following effect :—“ Reecipt taken by И from R, 


will give you a bond fifteen days hence, 


received the money.” This document was duly regis- 
tered under s. 58 of the Dekkan Agriculturiste 
Relief Act (XVII of 1879). In June 1897, the 
creditor sued to recover the principal and interest due 
under this document. Held that, the document sued 
upon was a “ written instrument? within the mean- 
ing of s. 72, cl. (a), of the Dekkan Agriculturists? 
Relief Act, and that the mit was, therefore, not barred, 
having been brought within twelve years from the 
date of the document. Held also that the document 
was not a mere acknowledgment of a debt, but an 
agreement containing в distinct undertaking that 
the debtor would pass a bond for the debt within 
fifteen days. VASUDEO ANANT ғ, RAMKRISHNARAO 
NABAYAN " А L L. B., 24 Bom., 394 


— s. T. 


See REVIEW—POWER TO REVIEW. 
[L L. R., 19 Bom., 113, 116 


See STATUTES, CONSTRUCTION OP. 
[L L. R., 91 Bom., 838 


в. 74. 
See ARBITBATION—ARBITRATION UNDER 
SPECIAL — ACTS—DEKKAN AGRICUL- 


Tonists’ RELIEF ACT. 
(LL.B, 31 Bom., 63 


SeePAnTIES—SUBSTITUTION OP PARTIES 
—PLAINTIFFS. 
[L L. R., 19 Bom., 202 


See REVIEW—POWER TO REVIEW. 
[L L. R., 19 Bom, 113, 116 
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See STATUTES, CONSTRUCTION OP. 
[L L. В., 21 Bom., 822 

DELAY. 


See Cases UNDER ACQUIESCENCE. 


See CosTs—SPECIAL CASES—DELAY. 
L. R., ll All., 372 

Ses Divorce Аст, s. 14 . 7 Mad., 284 
[L L. R., 3 Calc., 688 

See ENCROACHMENT. 
[L L. R., 20 Bom., 298 


See INJUNCTION— SPECIAL САВЕЗ —Ов- 
STRUCTION ов INJURY TO RIGHTS ОР 
PROPERTY L L. R., 20 All, 345 


See CASES UNDER LACHES. 


See LIMITATION ACT, 8. 28. 
[L L. R., 17 Mad., 255 
See CASES UNDER REVISION— CRIMINAL 
Савез —Dsray. 
caused by act of Court. 
See LIMITATION Аст, 1877, в. 22. 
[L L. B., 17 Bom., 39 


in presenting appeal or review. 
See CASES UNDER LIMITATION ACT, 8. 5. 


DELEGATION OF AUTHORITY, 
POWERS, OR FUNCTIONS. 


See JURISDICTION OP CRIMINAL COURT- 
GENERAL JURISDICTION. 

[L L. R., З Calc., 83 

L L. В., 4 Calc., 179 


See PENAL Cops, s. 186. 
LI. L. R., 23 Calc., 690, 759 


See PLEADER— APPOINTMENT AND APPEAR- 
ance. . L L. Rọ 20 Bom., 298 
[L L. R., 28 Bom., 654 
L L. R., 9 All, 213 

See Ports Аст, в. 6. 
(LL R., 17 Mad, 118 


DELIVERY ORDER. 


See CONTRAOT—CONSTRUCTION ор CoN- 
‘TRACTS, . LL, R, 21 Calc, 178 


L ——— Document of title—Considera- 
tioa—A document in the following terms:—“ Alla. 
аад, 27th January 1866. Commercial Transport 
Association received from C M —— f — which 
the Commercial Transport Association, in considera- 
tion of R—— when paid to their agent at Howrah, 
hereby agree and contract to deliver safely at 
Howrah,” is в mere delivery order and uot a document 
of title, at all events as between European parties 
The claimant under it must provo consideration, and 
consideration past at tho time it came into the 
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DELIVERY ORDER—continued. 


claimaut’s hands as between himself aud his imme- 
diate indorser will not support a claim on such a 
document,  AssARAM BARTEAH v. COMMERCIAL 
TRANSPORT AssOCIATION 2 Ind. Jur., N. B., 113 
2. ———— Effect of endorsement of— 
Vendors lien—Contract Act (IX of 1872), в. 108. 
— Tho plaintiff was a broker in cotton, and also traded 
in cotton on his own account. On the 27th January 
1883, he contracted with the defendants to sell to 
them 100 candies of cotton, at #200 per candy, de- 
liverable from the 15th to the 25th April following. 
On the 30th January 1883, in his capacity as broker, 
he effected a contract for the sale of the same 100 
candies of cotton by the defendants to L 4 Co. at 
R202 per candy. L Co. sold the cotton to D, and 
D again sold it back to the defendants at R191 per 
candy. Tho defendants then sold it to H, by whom 
it was sold to К, and K finally sold it to В 4 Co. at 
R191 per candy. В 4 Co. obtained possession of the 
cotton from the plaintiff on or about the 24th April 
on payment of #191 per candy, for which they had 
contracted to buy it from Е, The delivery order for 
the cotton had been sent on the 20th April by the 
plaintiff to the defendants, who, immediately on re- 
ceiving it, wrote to the plaintiff as follow We 
beg to ask pro formá for survey оп 100 bales M.-G. 
Broach cotton tendered by you to us to-day. As we 
aro handing over the delivery order to a third party, 
lease secure payment for the cotton direct, and be- 
fore parting with cotton, if neccesary.” The delivery 
order was then endorsed by tho defendants to their 
vendees (L 4 Co.), who in turn endorsed it to D, by 
whom it was endorsed to tho defendants, By subse- 
quent endorsements it came ultimately to В 4 Co, 
who, as above mcutioned, got delivery of the cotton 
from the plaintiff on payment of К191 per candy. 
The plaintiff, who had sold to the defendants at #200 
per candy and who received from В 4 Co. only R191 
per candy, sued the defendants in the Small Cause 
Court for the difference, The defendants contended 
that after the receipt of tho letter written by them 
to the plaintiff he was bound not to deliver the cotton 
to L & Co. or to any subsequent endorece of tho 
delivery order, until he had obtained payment of the 
full price (R200 per caudy) which the defendants had 
agreed to pay him for it; that the delivery to Bg 
Co. was not а delivery authorized by the defendants; 
that the payment made by В 4 Co. to the plaintiff 
was not a payment made by, or on behalf of, the de- 
fendants ; that the plaintiff's cause of action, if any, 
against the defendants was for tho full prico of the 
cotton ; and that, as that exceeded 82,000, the Small 
Cause Court had no jurisdiction. Held that the 
defondauts’ letter to tho plaintiff was ineffectual to 
control or alter the course of the delivery order, and 
that the plaintiff was bound to deliver the cotton to B 
Co, on payment by them of the price of R191 per 
candy. The defendants, having re-purchased tho 
cotton after it had passed throngh scveral hands, sold 
it for R191 per candy to Н, from whom it ultimately 
passed to В 4 Co. The plaintiff's lion, therefore, as 
regarded H and his sub-vendecs, was confined to the 
price at the above rato, and В 4 Co. were entitled to 
the goods as against the defendants on payment of 
that price. The defendants’ letter, therefore, of the 
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DELIVERY ORDER—concluded. 


20th April 1883—however the plaintiff might have 
been bound to act on it as regarded L & Co., to whom 


the cotton was sold at 202 per candy, and the other | 


sub-vendees prior to the re-purchase by the defendants 
could only, as regards subsequent purchasers, pre- 
vent delivery to them before payment of the price at 
which the defendants had re-sold the goods, riz. #191 
percandy. That prico was actually paid to the plain- 
tiff before he did deliver tho jode, aud credit was 
given to the defendants in the account. Ву tho Eng» 
Tish common law a delivery order is regarded as a 
mere token of authority to deliver; and before the 
wharfinger has attorned, it does not, independently 
of statute or custom, enable the purchaser to confer 
a title upon в vendee or a sub-vendee free from the 
vendor's lien for the price. ‘The Contract Act (IX 
of 1872) gives no larger effect, except by в. 108, to a 
delivery order than it had by English common law, 
and under that Act [в. 90, illus. (c), and ss. 95 and 
98] the giving of в delivery order by a vendor to 
a vendee does not of itself give the vendee such в 
possession of the goods as to defeat the vendors lien. 


‘The exception to this rule contained in excep. (1) | 


to в. 108, which provides that a seller may give to a 
buyer a better title than he had himself where he is, 
by consent of the owner, in posscssion of the goods or 
documents relating thereto, cannot be held toapply to 
‘casos where the possession is entirely beyond the con- 
trol of the owner. Lx GEYT с, HARVEY 

[L L. R., 8 Bom, 501 


DEMURRAGE. 


| 
See Сомтвлст – Сомвтаостіои OP CON- | 


твАств . LL R., 13 Bom, 302 


See INTERPLEADER SUIT. 
(LLB, 18 Bom., 231 


Delay caused by inability of 
captain to deliver goods.—Where a purchaser 
engaged to take delivery of cargo from a ship at & 
certain rate per diem, and, in the event of failure, to 
pay demurrage, and the contract contained a stipula- 
tion in the following terms: “ But should the captain 
bewnable to deliver weighment of the goods on account 
of the lightness of the vessel, to which I haveno objec- 
tion, but would not hold myself liable for any demur- 
rage,”—Held that, according to a reasonable сопе 
struction of the contract, if delay took place in 
unloading, demurrage was to ccase so long as the 
delay was caused by the inability of the captain to 
deliver the goods ; not that the matter was to be thereby 
set at large, and that there was no longer to be any 
period under the contract within which delivery was 
to be taken of the cargo. GILLANDERS, ARBUTHNOT 
& Co. v. Овнох Снов Nunpy . 28 W. R, 139 


DEO ESTATES ACT (IX OF 1886), В. 1. 


See Снотл Nacrore 
ESTATES Аст, в. 3, 
LI. L. R., 20 Cale., 600 
See STATUTES, CONSTRUCTION OP. 
[L L. R., 20 Calc., 609 


ENCUMBERED 
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' DEPOSIT IN COURT. 
See CASES UNDER PAYMENT INTO COURT. 


of Costs of Appeal. 
See APPEAL TO Privy CoUNCIL—PBAC- 


TICE AND  PROCEDURE—TIMB for 

| APPBALING. 
[L L. R, 3 Calc, 198, 372 
LL. R., 1 Calo, 148 
93 W. R., 220 
L L. R, 6 AIL, 350 
L L. R., 10 Calc,657 
L L. R., 14 Mad., 391, 398 note 

of debt. 


See SALE IN EXECUTION OP DECRER— 
SETTING ABIDE SALE—GENERAL CASES. 
See TRANSPER OP PROPERTY ACT, в. 83. 
L. В., 14 Mad., 49 
L. R., 17 Mad., 267 


of rent. 
See BENGAL TENANCY Аст, в. 61. 
[L L. R., 31 Calc., 166, 680 
L L. В., 25 Calo, 389 
See BENGAL TENANCY AOT, в. 174. 
See CASES UNDER SALE FOR ARREARS ОР 
RENT— DEPOSIT TO STAY SALE. 


of revenue. 
| See LIMITATION Аст, 1877, ART. 145. 
SBER, Ap 6T 
| LE. R, 18 Calon 3 
L L. R., 20 Calo., 51 


See CASES UNDEB SALE РОВ ARREARS OF 
REVENUE—DREPOBIT TO stay SALE. 


if) security by person entitled to 


See Cases UNDER APPEAL— CERTIFICATE OF 
ADMINISTRATION, 
Order refusing to accept— 
See APPEAL—ORDERS. 
(LL.B, 19 All, 140 


DEPOSIT OF MONEY. 


See Bankens . LL. R; 6 Calc., 70 
See Conrzact—Conprrions PRECEDENT. 
[L L. R., 14 Bom., 498 
See LIMITATION AOT, 1877, ART. 59. 
L. R., 18 Bom, 388 
See LIMITATION Act, 1877, ART. 60 (1859, 
в. 1, oL. 9). 
See PARTIES—PARTIES TO SUITS—LEGACY, 
Зет тов . B. L. В. 148 
See SALB IN EXECUTION ОР DECRER— 
INvALID SALES—DNCREES BARRED BY 
Тамтатюн . L L. R., 4:Са1о, 6 
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DEPOSIT OF TITLE-DEEDS. 


See Ніро LAW—CONTRACT— LIEN. 
[7 Bom, О. C., 45 


See INSOLVENCY— VOLUNTARY CONVEY- 
ANCBS AND OTHER ASSIGNMENTS BY 
DEBTOR . . ІІ. R, 19 All, 76 

Ш. В. $3 L A., 106 


See LIEN . . T Bom, O. C, 45 


See LIMITATION ACT, 1877, ART. 147. 
[L L. В., 14 Bom., 369 


See NEGOTIABLE INSTRUMENTS ACT, 
s13 . LL. В., 17 Маа., 85 


See REGISTRATION ACT, 1877, в, 49. 
(LLB, 11 Calo, 158 
1. — — —— Equitable mortgage—Security 
—Lien.—The firm: of C N & Со, Calcutta, had an 
account with a Bank of which Æ was manager, 
under an arrangement that the bank should dis- 
count bills accepted by С №4 Co. to a certain amount, 
and tht C N 4 Со. should keop in the 
Bank a certain fixed cash balance. In November №, 
finding that the limit of the discount accommoda- 
tion had been exceeded, and the cash account over- 
drawn, declined to discount any more bills unless 
security were given for the amount then due to the 
Bank. A, the only partner in the firm of С УФ 
Co., then in Calcutta, verbally promised on 24th No- 
vember to it with the Bank the title-deeds of 
the premises in which C М 4 Co. carried on their 
business; and in consideration of such promise, Е 
discounted further bills from 24th to 29th November. 
A sent to В а letter on 25th November as follows: 
“In pursuance of the conversation the writer had 
with you yesterday, we now deposit the title-deeds 
of landed house pr y as security against our dis- 
count account.” letter enclosed certain title- 
deeds of which R acknowledged the receipt. В sub- 
sequently discovered they were not the title-deeds 
which 4 had promised to deposit, and of this he gave 
A notice by letter on 28th November. C N 4 Con 
on the 5th December 1870, suspended payment, and 
by the usual order their estate and effects vested 
in the Official Assignee, who thereupon, finding that 
the Bank claimed a lion on the deeds, brought a suit 
against the Bank for recovery of them. Held that 
the Bank was entitled to retain the deeds as sccurity 
both for the balance of the discount account cxisting 
at the time of the promise to deposit, and also for the 
bills discounted between the 24th and 29th November, 
Semble—The Bank was entitled to hold the deeds 
actually doposited as if they were tho deeds which 
formed the subject of the verbal promise to R. 
MILLER с, CHARTERED MERCANTILE BANK OP INDIA, 
Токрон, дир CHINA 6 B. L. В., 701 
a Security for debt. 
—Where title-deeds of land had been deposited by a 
debtor with the Bank of Bengal, and a letter жав 
given authorizing the Bank to sell the land and apply 
the proceeds in liquidation of a debt then existing 
and due to the Bank, it was held that a valid equit- 
able mortgage was thereby created in favour of the 
Bank as a security for the money due, Inname 

AJIM v. CRUIKSHANK 

(7 B. L. R., 658: 16 W. R.; 203 
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DEPOSIT OF TITLE-DEEDS—continued. 


3. ———-——- Memorandum 
given after deposit —8, for lonn.—The de- 
fendant deposited certain title-deeds with the plain- 
tiff as security for the repayment of R1,200 lent him 
by the plaintiff at the time the deposit was made. 
On the evening of the same day, the defendant, by 
way iof further security, gave to the plaintiff в pro- 
missory note for the amount of the loan, and endorsed 
thereon the following memorandum: “For the re- 
payment of the loan of 11,200 aud the interest due 
thereon of the within note of hand, I hereby deposit 
with the plaintiff, as © collateral security by way of 
equitable mortgage, title-deeds of my property.” 
Held the equitable mortgage was complete without the 
memorandum; the memorandum was not a writing 
which the parties had made ва the evidence of their 
contract, but only a writing which was evidence of 
the fact from which the coutract was to be inferred. 
KEDARNATH DUTT г, SMAMIALL KHETTRY 

[U B. L. R., 405: 20 W. R., 150 


Return of deeds 
to satisfy doubts as to title.—Where the plaintiff 
had advanced to the first defendant R38,000, and 
had agreed to advance #27,000 more, the whole 
265,000 to be sccured by a mortgage of the first 
dofendant’s immoteuble property, and the first defen- 
dant had deposited with the plaintiff the title-deeds 
of his immoveable property, for the purpose of en- 
abling him to get a mortgage-deed prepared, and 
had agreed to execute such mortguge-deed on pay- 
ment to him by the plaintiff of the balance of the 
65,000, and the title-deeds were afterwards returned 
by the plaintiff to the first defendant for the purpose 

enabling him to clear up certain doubts as to his 
title to some of the premises comprised in the deeds, 
and such deeds were not subsequently returned by 
the first defendant, пог were others deposited in lieu 
thereof, and the balance of the #65,000 was not paid 
by the plaintiff to the first defendant,— Held that 
there was an equitable mortgage to plaiutiff to 
secure 138,000, во far as concerned the property com- 
prised in the deeds, DAYAL JAIRAJ e. JIVRAJ RA- 
TANSI . . . LL.R,lBom. 287 


B.  — Contract of mori- 
gage— Letter. stating terms of equitable mortgage, 
Effect of —Equitable mortgagee, his proper remedy. 
—A and В executed в joint and several promis- 
sory note in favour of the plaintiff. On the same 
day A deposited with the plaintiff the title-deeds of 
his property as collateral sccurity, and received con- 
jointly with B а part of the consideration-moncy for 
the promissory note. Shortly afterwards 4 addressed 
a letter to the p iff to this effect: «Ав col- 
lateral security for the due payment of 82,000 sc- 
cured by a premissory note of even date е * 
I herewith hand you the title-deeds of my property 

e œ money borrowed and received in pledge 
of house,” and obtained the balance. In a suit on 
the basis of the documents for foreclosure, or for sale, 
of the property, or in the alternative for a conveyance 
of the legal estate,— He/d that the letter itself was 
met & contract of mortgage, and was without regis, 
tration admissible in evidence of the equitable mort, 
gage which had been completed upon depcsit of title, 
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deeds. Held also that the existence of the letter | 


would not prevent the plaintiff from giving any other 
evidence in proof of his claim, Kedarnath Dutt v. 
Sham Lall Khettry, 11 В. L. В» 405, followed. 
* Held further that the pl ff was not entitled upon 
the transaction to в conveyance of the legal estato, 
his proper remedy being by ве of, the mortgaged 

property, 00 Коха с. Моско Нтоом Oo 
[L L. R., 13 Calc., 323 


6. - Legal mortgage 
unregistered— Claim by mortgagee, who has failed 
to register mortgage-deed, to hare an equitable 
mortgage by virtue of deposit of title-deeds pre- 
viously to execution of mortgage-deed.—The piain- 
tiff having consented to lend 910.000 to the defen. 
dant, the latter depesited with him, on the 2nd Apri 
1883, the title-deeds of а certain property. On re- 
ceiving them, the plaintiff told the defendant that he 
would take them to his attorney, have a deed drawn 
up, and then advance the money. The defendant 
applied to the plaintiff for the money before the deed 
was prepared, but the plaintiff refused, saying he 
would not advance the money until he was satisfied 
by hi attorney, and the decd had been prepared. At 
the time the decds were handed over to the plaintiff 

i.e., the 2nd April 1885), there was no existing deht 
lue by the defendant to the plaintiff. On the Gth 
April 1885, the mortgage-deed was executed, and on 
the same day the money was advanced by the plain- 
tiff to the defendant. The plaintiff stated that he 
* hadadvanced the money on the security of the title- 
deeds on the same day.” He did not say how long 
before the exceution of the deed the money had been 
paid, but the deed itself recited that the 910,000 were 
paid immediately before the execution of the mort- 
gage. The mortgage-deed was not registered. The 
plaintiff stated that he knew that it required regie- 
tration, but that it was left unregistered at the 
of the defendant, who did not wish to be 
xpesed in the eyes of the publ ‘The plaintiff 
ued for a declaration that he was entitled. to an 
equitable mortgage upon the said property, and for 
the sale thereof, in default of the payment of the 
mortgage-debt. He contended that the loan had 
been made on the security of the title-deeds which 
had been deposited on the 2nd April; that he had, по 
doubt, intended to obtain a legal mortgage, but that he 
had abandoned that intention by consenting to leave 
the mortgage-dced unregistered, and had on the 6th 
April elected to rely upon bis equitable mortgage. 
Held that the plaintiff had no equitable mortgage, 
At the time when the deeds were deposited, there 
was no antecedent or existing debt, nor was any oral 
agreement made that the title-deeds should stand as 
a security for future advances, nor was any advance, 
in fact, made until the mortgage-decd was about to 
be executed. There could be no doubt that, if the 
defendant had not been ready to execute the deed, 
no advance would have been made, The money was 
really advanced on the security of ће mortgage«decd, 
though, at the time the money was advanced, the 
jaintiff had the title-decdsin his possession, JAITHA 

HIMA г. ABDUL VYAD OosMAN 

[L L. R., 10 Bom., 684 
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T. ^ — = — Lien—Mahometlan 
law—Trust.—S purchased the muttah of E, and 
paid part of the consideration-money. When the par- 
tics came to complete, the vendors had not the title 
deeds, but they promised to deliver them in в few 
days, and arranged that the ining part of the 
purchase-money should be retained by the purchaser, 
and they handed over to him the title-decds of 
another muttah called T, to bo held as security for 
their delivering to the purchaser the title-deeds of 
muttah E in order to perfect his title. The pure 
chaser, on the faith of this, advanced large sums and 
paid off в mortgage on muttah 7. This latter mut- 
tah having been sold, 5 brought a suit to recover the 
amount advanced by him on account of that muttah, 
claiming to be equitable mortgagee, and to havo & 
charge on that estate for the advances made by him in 
respect thereof. Held that the transaction created 
a lien, and bound the muttah 7 for the advances 
made by S. Semble—By the Mahomedan law such 
a deposit for в security in respect of a contingent 
losa would be in the nature of a trust, not a power. 
VaxpzN SETH SAM c. LUcKPATHY ROYJRE LALLAH. 

[8 Moore's L А., 308 


8. — — Payment of mort- 
gage-debt by third person at request of morigagor— 
Deposit of mortage-deed and documents of title 
with such third person at request of mortgagor 
Effect of transaction—Equitable mortgage—Right 
of suit.—The first defendant held а mortgage as в 
security for a loan of R350. On the 23rd June 
1893, the mortzagors themselves paid him the interest 
due on the mortgage, and on the same day, at the re- 
quest of the mortyayors, the plaintiff paid him the 
Principal sum of #350, which payment was 
endorsed upon the mortgage-decd. The deed so 
endorsed, together with another document of title, was 
thereupon handed over to the plaintiff by direction of 
the mortgagor. The plaintiff subsequently brought 
this suit, alleging that the defendant had d to 
assign over the mortgage to him aud praying that he 
might be ordered to execute в transfer, The lower 
Court found that there was no agreement to assign the 
mortgage, but that the plaintiff was, under the cire 
cumstances, entitled to have an assignment executed 
tohim by the defendant. On appeal by the plaintiff, 
— Held that the plaintiff was uot entitled to an assign- 
ment of the mortgage from the defendant. But 
held also, dismissing the appeal, that the plaintiff 
had no right of suit against the defendant. The 
defendants mortgage was at an end. It was paid 
off, and nothing remained for the defendant to do but. 
to retrausfer the property to the mortgngors or to 
such person as they should direct; but as there was 
no contract or privity between the defendant and the 
plaintiff, the latter could enforce no right against the 
defendant. His remedy was against the mortgagors. 
When the defendant, at the request of the mortgagors, 
handed over the endorsed mortgage-deed and the other 
document of title to the plaintiff, a new mortgage, 
tiz, an equitable mortgage by deposit of title-deeds, 
was effected by the mortgagors in favour of the 


| Plaintiff. What rights that deposit gave against the 


mortgagors depended on the agreement between 
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them. KHUSHAL SADASHIV e. PUNAMCHAND JUS- 
RUI . . . LL.R,92Bom. 164 


9. Transfer of Pro- 
perty Ast, з. 59— Deposit of title-deeds in Calcutta 
—Immoreable property in mofussil.—It is not 
necessary to the validity of a mortgage by deposit of 
title-deeds under в, 69 of the Transfer of Property 
Act (IV of 1882) that the property to which the 
title-deeds relate should be situated within tho limits 
of опе of the towns where such mortgages are al- 
lowed. Varden Seth Sam v. Luckpathy Royjee 
Lallah, 9 Moore's I. A., 303, and Manekji Framji 
v. Rustomji Naserwanji Mistry, I. D. R., 14 Bom» 
269, referred to Марно Das v. BAM KIBHEN 

[L L. R., 14 All, 238 

10, — — — — Transfer of Pro- 
perty Act (IV of 1852), в. 59 — Mortgage by deposit 
y, title-deeds before the coming into force of Act 

V of 1882.—Up to the 1st of July 1882, being the 
date of the coming into force of Act ТУ of 1882, 
there was no difference between the law in the 
mofussil and that prevalent in the Presidency towns 
as to the validity of a mortgage created by в deposit 
of title-deeds with a creditor with intent to secure a 
debt. Waghela Rajsanji v. Masiudin, Г. І. R., 
11 Bom., 651: L. B., 14 I. 4.,89, Varden Seth Sam 
у, Luckpathy Royjee Lallah, 9 Moore's I. A., 808, 
Bunsee Dhur v. Heera Lall, 1 М. Wu 166, Lalji 
v. Gobind Ram, 6 Sel, Rep. 165, and Mukammand 
Ali v. Salat Jang, 4 Sel. Rep., 168, referred to. А 
mortgage effected ва above described will cover 
future advances as well as the existing debt or con- 
temporancous advance in respect of which it was 
made, Ez-parte Langston, 17 Ves. Jr. 237, refer- 
red to, HIMALAYA BANE v. QUARRY 

[L L. R., 17 All, 252 


n. ——  — — Transfer of Pros 
perty Act (IV of 1882), s. 59—Immoreable 
properties situated partly ош the limite of 
Calcutta — Transaction in Calewtta—Form of decree 
on morígage— Practice, — The defendant borrowed 
money from the plaintiff in Calcutta by deposit of 
title-deeds relating to immoveable properties situated 
partly inside and partly outside the limits of the 
town of Calcutta. In в suit by the plaintiff it was 
held that, the transaction having taken place in 
Calcutta, the mortgage was valid as an equitable 
mortgage under в. 59 of the Transfer of Property 
Act, though some of the properties were situated 
outside the limits of the town, and that, according to 
the practice of the Court, the appropriate remedy in 


such в mortgage suit ів в decree for sale. SRINATH 
Roy v. борариов Das . L L. R., 94 Calo, 348 
OC. М. N., 225 


19 —— -o Farther ad- 
vances— Equitable mortgage on title-deeds already 
deposited under previous mortgage.—The defen- 
dante had executed a mortgage in favour of the plain- 
tiff, and handed him the title-deeds of the mortgaged 
property. Subsequently the plaintiff advanced a 
farther sum to the defendants, who agreed that the 
plaintiff should retain the title-deeds already held by 
him as a security for the repayment of the further 
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DEPOSIT OF TITLE-DEEDS—concluted. 
advances, There was no fresh deposit of the deeds. 
Held that the plaintiff was entitled to be declared 
an equitable mortgagee in respect of such further 
advance, Ex-parle Kensington, 2 V. and В. 79, 
applied. In re Beetham, 18 Q. B. D. referred to. 
бівехрво Соомав Durr є, Комор KUMARI Разг 
1. B, 25 Cale, en 
2 


DEPOSITARY. 
See LIMITATION Act, 1877, ART. 145. 
L. R., 18 Calc., 284 
I. L. E., 20 Calc, 51 
DEPOSITION. 
See COMMISBION—CRIMINAL CASES, 
(I. L. R., 19 Bom., 749 
See Cases UNDER EVIDENOR—CIYIL Casus 
—DEPOSITIONS. 


See Cases UNDER EVIDENCE—CRIMINAL 
. CasSks—DRPOSITIONS. 
See CASES UNDER EVIDENCE ACT, в. 33. 
See LIMITATION Аст, 1877, s. 19. 
[L L. R., 16 Mad., 220 
L L. B, 30 Mad., 239 


DEPUTY COLLECTOR, JURISDICTION 
oF— 


See CASES UNDER COLLECTOR. 


See FALSE EVIDENCR— GENERALLY, 
[L L. R., 27 Calc., 820 


Suit for restoration of speci- 
flo moveable property—Madras Rent Recovery 
Act (Madras Act VIII of 1865), s. 49.—A raiyat 
brought a suit in the Court of a Deputy Collector as 
‘under the Rent Recovery Act praying for the release 
from attachment and the restoration to him of certain 
moveable property, and for some other subsidiary 
reli Held that the Deputy Collector had no 
jurisdiction to entertain the suit under the Rent Re- 
covery Act, s 49. RAJAH OP VENKATAGIRI v. 
YesuaRmpr . . LL. R., 16 Мад, 398 


DEPUTY COMMISSIONER. 


—- Jurisdiction -Criminal Proce- 
dure Code, 1872, s. 80—Commitment to Deputy 
Commissioner as Court of Sesrion when he could 
only act as Magisirate.—The prisoner was commit- 
ted to the Court of Session for trial on the 21st day 
of December 1872, and the record was sent to the 
Deputy Commissioner of Jalaun. Under the Code of 
Criminal Precedure, Act X of 1872, which came into 
force on the 1st day of January 1873, the Deputy 
Commissioner was no longer a Court of Session, but 
received powers under s. 86 to try, as a Magis- 
trate, classes of cases which formerly he would have 
tried as & Court of Session. The Deputy Commis- 
sioner, disregarding the commitment, took the case 
пр afresh as a Magistrate of the district under 
s. 86. Held that this was clearly illegal, and 
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DEPUTY COMMISSIONER - concluded. 


that the Magistrate was bound to have sent the com- 
mitment on to the proper Court, and had no power, 
a trial being in progress, to commence а new enquiry 
in the same matter against the prisoner, QUEEN 
е. Роовох . . . . БМ. М, 819 


a ——— Assistant Commissioner, 
Chota Nagpore.—An Assistant Commissioner in 
Chota Nagpore (exercising the powers of a Sudder 
Amecn) has no jurisdiction to try a suit valued at 
2,800. The suit is cognizable by a Deputy Com- 
missioner who has the powers of a Principal Sudder 
Ameen. DHODHEYA с. MUNARAN TEWARY 

[7 W. R., 356 

3. ————— Non-Regulation Province— 
Criminal Procedure Code, 1561, ss. 14, 412 Ap- 

al.—A Deputy Commissioner in в non-Regulation 

rovince сате, under s. 14 of the Cole of Cri- 
minal Procedure, under the desi;mation of Magistrate 
of the district, and was competent to decide проп an 
appeal preferred under в. 412 from an order of а 
subordinate Magistrate who had exercised jurisdiction 
in а case in which he had no jurisdiction. QUREN e. 
Boron Duoom . > 16 W.R,Cr,1 

4. — District Court— Insolrent judg- 
ment-debtors—Ciril Procedure Code, 1882, ss. 344, 
860— Application to hare judgment-debtor declared 
insolvent— Costs,—The. Court of the Judicial Com- 
missioner, and поб that of a Deputy Commissioner, is 
the “District Court” in Chota Nazpore under ss. 2 
and 344 of the Civil Procedure Code, A Deputy 
Commissioner, therefore, invested by the local Govern- 
ment with powers under в. 860 of the Code, has no 
(аго, apart from any transfer by the“ District 

mrt,” to entertain an application by a judgment- 
creditor under s. 244 to have his judgment-debtor 
declared an insolvent. In re Waller, I. Г. Ry 6 
Mad., 430, and Purbhudas Velji v. Chugan Rai- 
chand, I. L. R., 8 Bom., 196, followed. The question 
of jurisdiction not having been raised in the lower 
Court, the order was set aside without costs. JOYNA- 


BRAYAN SINGH е. MUDHOO SUDUN SINGH 
LL L. R., 16 Cale, 18 


DEPUTY COMMISSIONER, AKYAB. 


— —— — Insolveney—Cieil Procedure Code, 
1877, в. 6 and ss. 344-360, —Yhe Deputy Commit 
sioner of Akyab sitting as District Judge has power 
to entertain applications under Ch. XX of Act X 
of 1877. 8.6 (d) of that Act interposes no obstacle 
in the way of the Deputy Commissioner dealing 
with snch applications, nor does the exercise of 
power in any way “affect the jurisdiction of the Re- 
corder of Rangoon sitting as an Insolvent Court in 
Akyab” within the meaning of that section. IN THE 
"MATTER OP ABDUL HAMED 

[L L. R., 4 Cale, 94:2 C. L. R, 485 


DEPUTY COMMISSIONER OF POLICE, 
CALCUTTA. 
Confession signed by— 


See CONPESSION— CONPESSIONS TO PorICR 
Ovvioxne 1. L. R., 1 Calc, 907 


DIGEST OF CASES. 
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DEPUTY COMMISSIONER OF PO) 
CALCUTTA concluded. TEC, 


Power of— 


See CALCUTTA POLICE Аст, в. Б. 
[L L. В, 20 Calo., 670 


DEPUTY MAGISTRATE. 


See CASES UNDER MAGISTRATE, JURISDIC- 
TION OP. 


Power of, to administer oath. 


See FALSR EYIDENCE— ÜENERALLY.. 
[L L. R., 14 Calo., 658 


“DESCENDANTS,” MEANING OF. 
See GUAIWALI TENURE. 
[L L. R., 23 Calc., 156 


See Hixpu Law —WILL—CONSTRUCTION 
ов Witts—Remorenrss. 1 Mad., 400 


DESERTION. 


See BURMESE Law—Drvonce. 
[L L. R., 19 Calc., 469 


See DIVORCE ACT, в. 3, CL, 9, 8. 14 AND 


в. 37. 
LL L. R., 4 Calc, 360: 3 C. L. 
TELE, 8 Cole, 405: C, L By 608 


See HiNDU LAw—HUSBAND AND WIPE. 
[L L. R, 13 AIL, 196 


DETENTION OF ACCUSED BY PO- 
LICE. 


1. — ———— Criminal Procedure Code, 
1888, в. 61 (1872, в. 124, para l; 1861-69, 
в. 152).—S. 152 of the Code of Criminal Procedure, 
1861, docs not apply tocases in which there has not 
been a continuous detention of twenty-four hours. 
INDROBUR г. QUEEN. 5 g LA В. Cr, 5 


2. — Criminal Procedure Code, 


more remands, QUEEN-EMPREsS г. ENGADU. 
[L L. R., 11 Mad, 98 
3. Remand о) i 
зопег in police custody.— Under в. 187 of & ex 
of Criminal Procedure, the period for which а Magis- 
trate can authorize the detention of the accused in 
police custody is fiftcen days on the whole, including 
‘one or more remands. Queen Empress v. Engadw, 
I. L. R., 11 Mad., 98, folllowed. In ве KRISHNAJI 
PANDURANG JOGLEKAR . LL. Rọ 99 Bom., 8% 


(за ) 
DEWAN. 
See CRIMINAL PROOBDURE CODES, в. 45 
ee s. 90). 
В. 4 Calc, 603: 8 O. L. В. 87 
DIGNITY, SUIT TO ESTABLISH 
RIGHT TO— 
Seo Cass UNDER RIGHT OP SUm— 
Dientriss. 
DILUVION. 


See CASES UNDER ACCRETION. 


See Тлмттатом Aor, 1877, ABT. 149 (1871, 
ART. 143) 1. R., 6 Oale., 725 


See CASES UNDER ONUS o» PRooP—LIMIT- 
ATION AND ADVERSE POSSESSION. 


DIRECTORS. 
See BANKERS LL. В., 16 All, 88 


See CASRS UNDER COMPANY— POWERS, 
Doris, AND LIABILTPIRS o» DIRROTORS. 


Bee LIMITATION ACT, 8. 10. 
[L L. В, 18 Bom, 119 
Discretion of— 


See CASES UNDER COMPANY—TRANSPER 
or SHARES AND RIGHTS OP TRANS- 
FBRERS. 


— — — Proceeding against— 


See CowPANY—WriNDING UP—LIABILITY 


orOrmoms . L L. В. 18 АЦ, 13 
See LIMITATION Аст, ART. 36. 
L. В.,18 АП, 12 
LL. В, 19 Mad, 149 
DISABILITY. 


See CASES UNDER LIMITATION ACT, 8. 7. 
Вее CASES.UNDER LUNATIO. 
See CASBS UNDER MINOR, 


DISAFFECTION. 
See PENAL COD, в, 124A. 
E., 10 Calc., 35 
, 22 Bom., 118, 168 
DISAPPEARANCE. 


Вее CASES UNDER HINDU LAW—PRESUMP- 
TION ор DzATH. 


DISBURSEMENTS, LIEN FOR— 
Sec Воттомвх-Вонр . 8 B, L. R., 323 


DIGEST’ OF CASES. 
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DISCHARGE OF ACCUSED. 


See CASES UNDER COMPLAINT—DISMISSAL 
ов COMPLAINT. 


See CASES UNDER REVISION—DISCHARGR 
ор ACCUSED. 


L —— Acquittal— Warrant of release. 
—A prisoner is entitled to bo discharged from custody 
immediately on the judgment of acquittal being pro- 
nounced, and no formal warrant of release is песев- 
sary. ANONYMOUS » Ap, 2 

2, — — — Want of evidence Discharge 
—Acquittal.—Where there is no primd facie case 
against an accused, and he has not been put on his 
defence, nor any charge proferrod against him, he 
should be discharged, aud not acquitted. окан s. 
Brero Doss . `, . 8 W. R., Or, 45 


3. — — — Omission to draw up charge 
—Discharge—Acquittal.—Where no charge in writ- 
ing has been drawn up, and the prisoner has not 
been asked to make his defence, the Magistrate, if he 
thinks that no offence has been proved, can only 
discharge, and not acquit the prisoner, Ових o 
SHERIFF. wk . € W. R, Cr, 13 


4 — — Investigation by Magistrate 
— Criminal Procedure Code, 1861, ss. 171 and 995. 
—Whore, under s 171 of the Criminal Procedure 
Code, в case was sent up for investigation by а Magis- 
trate, it was competent for such Magistrate to dis- 
charge the accused under s 226, if, in his opinion, 
the evidence against the accused was not sufficient 
to warrant their committal to the Sessions Coart. 
Ево. e. PANDUBANG Marmar . 5 Bom., Cr, 41 


— — —— Re-trial by Magistrato after 
discharge and sequittal by Deputy Commis- 
sloner—Crimina] Procedure Code, 1861, s. 202, 
207, 225.—Where в Deputy Commissioner held a 
proceeding in which the accused was charged with 
forgery and using a forged document, and after calling 
on the accused during the enquiry to make a state- 
ment, but without calling on him to make any further 
defence, and after hearing the whole evidence both 
for the prosecution and for the defence, discharged 
and acquitted the accused,— Held that there had been 
no trial, but that this was a proceeding under Ch. XII 
of Act XXV of 1861; that under в. 202 of that 
Act the Magistrate had discretion to examine the 
accused, and under в, 207 to examine witnesses on 
behalf of the accused, and under s. 225 the Magis- 
trate, when finding there waa no sufficient ground for 
committing the accused to the Sessions, was competent 


to discharge and acquit him. Numam Smer Dro 
о. Оомал ÜnURN Roy W.E.,Cr,49 
г discharge without 


6. — — — Imprope! 
enquiry—Charge of false evidence Criminal 
Procedure Code, 1872, s. 473.—A Joint Magistrate, 
having directed a recusant witness in a trial beforo 
him to be put on his trial for giving false evidence, sub- 
sequently, on the 9th May, on hearing the statement of 
the witness confessing that what he had stated was 
false, and that he had wilfully withheld what he 
knew, recorded в procceding stating that the case 
would not be proceeded with, and directing the dis- 
charge of the accused witnem. Held that, ва the 
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DISCHARGE OF ACCUSED—conlinued. 


Joint Magistrate could not himself try the case by 
virtue of & 473 of the Criminal Procedure Code, 


his procceding of the 9th May was cither a part of | 


an enquiry into а case triable by a Court of Sexsion 
ог of some proceeding before s Magistrate other than 
such enquiry in respect. of an offence which the en- 
quiring Magistrate was not competent to try, and 
that in either case the Joint Magistrate had no au- 
thority to discharge the accused. Оскен г, Dubay 
Dosabu . . . . 232W, R, Cr, 83 


——— Complaints sent up by Civil 
Court and referred by Bessions Judge to 
Magistrate—Improper discharge.—Where a Ses- 
sions Judge directed a Magistrate to make an enquiry 
into the matter of some complaints made by a Munsif 
against certain persons, and the Magistrate recorded 
the opinion that there was evidence enough to in- 
criminate one of the accused, but dismissed the com- 

laint against him because the complaint made against 
Fim had not been explicit, 22/d that the Magistrate 
was wrong to have discharged the accused, and ought 
to have drawn up a charge agninat him Qrexx e 
Тнакоов RAM . .  . 25 W. R, Сг. 35 


8. ——_—— Sufficient grounds—Criminal 
Procedure Code, 1872, s. 195.—As to the meaning 
of the words * sufficient grounds” for commi 
accused for trial in s. 195 of the Criminal Р: 
Code, and when js may be discharged.  LUCHMAN r, 
JvALA . . . L. R., 5 AIL, 161 

9. — — ——- Warrant cases—Criminal Pro- 
cedure Code, 1872, Ch. XVII.—In cases triable 
under the provisions of Ch. XVII of Act X of 1872, 
the Magistrate should not discharge the accused person 
until after trial as Prescribed $ in that ere IN THE 
MATTER ОР NEWAR W., 230 
E ant) Discharge without evidence 

inal Procedure Code, 1872, в. 215.—In a 
warrant case in which, although the complainant's 
witnesses and the accused were present, the Deputy 
Magistrate discharged the accused on the report of a 
Bp e officer, — Held that his decision was illegal, as 

was bound to take the evidence of the complain- 

ant before discharging the accused. AZEEM ALI t. 
Новхлм Dass 24 W. R., Ci 

п. Obligation to hear 
evidence before discharge.—When a Magistrate 
has referred a case for police investigation and the 
police arrest certain persons and send in evidence 
against them, he is bound to consider that evidence 
before he discharges them. IN THE MATTER OP 
BzPUTOOLLA е. Nasim Знвткн . 9 C. L. R., 974 

18 ——— — Power of Sessions Judge to 
commit —Criminal Procedure Code, 1861, s. 435. 
—The discharge by a Deputy Magistrate of a person 
charged with an offence triable only by в Court of 
Session is no bar to the Sessions Judge ordering the 
committal of such person to the Sessions under в. 435, 
Act VIII of 1859. QUEEN с. SREENATH DEY 

[15 W. R., Cr., 61 

18, ——— Uu Бу Magis- 
trate of word “acquittal” —Whero a Magistrate 
used the words “acquittal and discharge” when he 
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DISCHARGE OF ACCUSED - continued, 
intended only to discharge a person accused of an 
offence not triable by him,—He/d that the Court of 
Session. was competent, under s. 435, Criminal Proce- 
dure Code, 1861, to order the commitment of such 
accused person, QUEEN r. NEETER DULAL 

[8 W. R., Or., 41 


14. —— Effect of discharge—Crimi- 
nal Procedure Code, 1861, г. —The discharge of 
a person accused of an offence triable by the Court of 
Session ів no bar to his being again brought, with a 
view to commitment, before а Magistrate, who may 
proceed in such в case without an order from the 
Judge. S. 435, Code of Criminal Procedure, ap- 
plies where а Magistrate has not thought fit to com- 
mit. QUEEN v. Тпкоо бола — 8 W, R., Cr., 61 


15. —— — — — — Criminal Proce- 
dure Code (Act XXV of 1861), ss. 250, 251, 255, 
435— Act. VIII of 1869, а. 435—Sessions Judge, 
Power of.—Where no formal charge had been drawn 
up by the Magistrato under s. 250 of Act XXV 
of 1861, and the accused had not been called upon 
under s. 251 to plead thereto, and was not tried 
thereunder, a release by the Magistrate of the accused 
did not amount to an acquittal under s. 255, but 
simply to а discharge under s. 250. Under such 
circumstances, в. 435, Act VIII of 1869, empowers а 
Sessions Judge to direct the committal of the accused 
to take their trial. IN вв JAGABANDHU MYTI e. 
боваврнам Bera. BLR,A.Cr,1 

5. C. QUREN v. GoBERDHAN BERA 

[12 W. R., Cr., 65 


In вк Зноорнох Монрьв . 5 W, R., Cr, 58 


16. ———.--__________ Criminal Proce- 
dure Code, 1801, s. 250—Power of Sessions Court, 
—Where an accused person had been discharged by a 
Magistrate under s. 250 of the Criminal Procedure 
Code after enquiry into the case, the Court of Ses- 
sion could not, under s. 435, remand the case for fur- 
ther enquiry. IN THE MATTER ОР THE PETITION ОР 
CasPERsz ь . . . ЭВ, L. R, 837 


S. C. CASPERSZ e. RANEEGUNGE COAL COMPANY 
08 wW. R., Cr., 39 


17. ——— Criminal Proce- 
dure Code, 1861, г. 250—Porer of Sessions Court. 

—Where a Magistrate had discharged an 
under s. 250 of the Criminal Procedure Code, and 
afterwards the Sessions Judge, having remanded the 
case for further enquiry, re-tried it and convicted the 
accused, the High Court, while holding that the Ses- 
sions Judge had no power to make the order of re- 
mand, upheld the conviction. IN THE MATTER ОР 
THE PETITION ОР JIAT SAHU B. L. B, 339 


S. С. Лат Sanu r. ВНЕЕКОМ Вот 
08 W. R., Cr., 39 

18. $ Committal by 
Magistrate after discharge—Sesrions case. Ре 
Grover, J.—In a case triable by the Sessions Court 
a Magistrate had power to commit the accused to the 
Sessions after he had once discharged him. QUERN 
є, КАмворот Сносквввоттт 20 W, R., Or. 19 
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DISCHARGE OF ACCUBED—continued, 
19. Dismissal oJ 
charge without enquiry— Fresh. trial.—Where the 
Subordinate Magistrate dismissed a charge of theft 
without enquiry,— Held that the District Magistrate 
might institute в fresh enquiry into the complaint. 
ANONYMOUS . PE . 5 Mad, Ap., 31 


20, Power of Magis- 
trate to revive case after discharge—A Magistrate 
of a district has power to order a Subordinate Magis- 
trate to revivo a case in which the accused have been 
discharged. HARI SINGH г. DANISH MAHOMED 

[20 W. R., Cr., 46 


21. ———— ——— — Power to revive 
case after discharge—Transfer of case part heard. 
—In a case before Њо Joint Magistrato in which the 
prosecution was closed and the accused discharged 
under в. 215 of the Criminal Procedure Code, the 
Magistrate, on a petition presented to him by tho 
Prosecutor, passed an order of remand directing the 
Joint Magistrate to procecd with the case at the stage 
at which he left it. Held that, the dischargo uot 
being equivalent to an acquittal, the Magistrate 
might have received в complaint, if he saw sufficient 
reason for doing so, and might have made it over to 
a subordinate officer to be heard, but he Над nó power 
to make the order of remand which he made. K1s- 
TORAM Мондвл v. ANIS . . 30 W. R., Cr, 47 


IN THE MATTER ОР THE PETITION ОР Noon 
MAHOMED > , . . 25 W. R, Cr, 81 


22, — ——— — — — — — Revival of charge 
after sithdratcal.—Whero в Deputy Magistrate, 
under в. 210, Criminal Procedure Code, permitted 
a complainant to withdraw a complaint which was 
mot considered heinous, and discharged the accused, 
and the District Magistrate revived the case against 
the accused at the instance of the Commissioncr,— 
Held that the Magistrate had no jurisdiction to act 
ashedid. QUEEN v. ZUBOORUL HUQ 

[26 W. R., Cr., 64 

23. — ————— Acquittal by Dee 
puly Magistrate under в. 220, Criminal Procedure 
Code, 1872—Power of Magistrate to order re-trial. 
—A man accused of theft was acquitted by the De- 
puty Magistrate under s. 220 of the Code of Criminal 
Procedure. The District Magistrate, at the instance 
of the pol е, ordered the case to be re-tried. It 
appeared that the Deputy Magistrate had not framed 
any charge, but that no failure of justice had been 
occasioned by his not doing ro. Held that tho 
Magistrate had no power to order a re-trial without 
first setting aside the order of acquittal, and that 
he had no power to set aside the order of acquittal, as 
the саве had nct been appealed to him. Ix THR 
MATTER OF JOJA PASHAN . . ЗС. L. R., 131 


94, — — — — — — — — Criminal Proce- 
dure Code, 1872, в. 916— Omission to prepare 
charge—Acquittal—Revical of prosecution. —À 
Magistrate tried and acquitted a person accused of 
an offence without preparing in writing a charge 
against him. Such omission did not occasion any 
failure of justice. Held, with reference to в. 216 of 
Act X of 1872, explanation 1, that such omission 
did not invalidate the order of acquittal of such 


vou. п 
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person and rouder such order equivalent to an order 
of discharge, and such order was a bar to the revival 
of the prosecution of auch person for the same offence, 
Empress or INDIA e. Сиври LL, В., 8 АП, 129 


25, — —— —— — Recital of prose- 
cution—Place of enquiry or trial —Enticing away 
married woman.—A person was prosecuted before à 
Criminal Court in the Punjab for enticing away & 
married woman, with a criminal intent, an offence 
punishable under в, 498 of the Penal Code. Such 
Prosecution was legally instituted in such Court, 
and such offence was properly triable by it, Such 
Court discharged such person under the provisions 
ofa 215 of Act X of 1872. Subsequently it ap- 
peared that such person was detaining such woman 
ata place in the North-Western Provinces, and he 
was prosecuted before a Criminal Court of the dise 
trict in which such place was situated for the same 
offence as he had been prosecuted for before the Crie 
minal Court in the Punjab, viz., enticing away such 
married woman, and was convicted of that offence. 
Held that, although his previous discharge did not 
bar the revival of a prosecution for the same offence, 
such prosecution could only be revived in the Pur 
Court, and he could not bo convicted under the latter 
part of s. 498 of the Penal Code for detaining an 
enticed woman until the enticing had beon proved, 
and such conviction had been properly set aside by 
the Court of Session, EMPRESS OP INDIA v. TIKA 
Siren . ж * . L L. В. 8 AIL, 251 


26. — — — — Criminal Proce- 
dure Code, 1872, г. 215—District Judge, Power of. 
—A District Magistrate has no power under the Code 
of Criminal Procedure, 1872, to revive a prosecution 
ina case where the accused has been improperly dis- 
charged under s. 215 by a Magistrate having juris- 
diction to try the case. QUEEN v. VENGUVAY. 
тахолв . . .  .LL.R,0 Med. 25 


37, —— Criminal Рессв- 
dure Code, г. 494—Irregular procedure— Discharge 
of prisoner committed to Sessions—New tric 
Autrefois acquit.—A prisoner committed to Sessions 
on a charge caunot be discharged by the Sessions 
Court under s. 494 of the Code of Criminal Procedure, 
but mast be convicted or acquitted, Where a pri- 
soner was erroncously discharged by a Sessions Court 
under в, 494 (a),—Held that, as tho prisoner was en- 
titled to be acquitted, a conviction obtained in & 
second trial for tho same offence was bad in law. 
QUEEN-EMPRESS e. SIVARAMA 

[L L. R., 13 Mad, 35 


DISCOVERY. 


See INSPECTION ор DOCUMENTS. 
[L L. B., 6 Bom., 578 
1, L. R., 11 Calc., 655 
L L, R., 13 Calo., 265 
L L.R., 8 All, 265 


See INTERROGATORIES. 
[L L. В., 17 Calc., 840 
I, L. R., 28 Calc., 117 
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DISCOVERY —oncluded. 


See PRACTICE—CIVIL CASRE8—INSPROTION 
AND PRODUCTION ор DOCUMENTS, 

[L L. R., 14 Calc., 768 

See PRACTICE—CIVIL CASRS—INTERROGA- 

TORIES * L L. R., 10 Bom., 167 

(I. L. В, 14 Calc., 708 


See PRIYILEORD COMMUNICATION. 
[L L. R., 11 Calc., 655 
L L. R., 13 Calo., 206 


DISCRETION OF COURT. 


See CERTIFICATE ОР ADMINISTRATION — 
CERTIFICATE UNDER Вомвлт Reo, VIII 
ов 1827 . ILL. R., 13 Bom., 37 


See  Co&TS—SPRCIAL Casns— PAYMENT 
1ито Cover. І.І. R, 21 Bom., 508 


See DECLARATORY DECREE, SUIT POR— 


шві L R., L A, Sup. Vol, 149 
„ 171: А. Вор. Уо! 
‘LLB, 17 Calo, 938 


L.R,171 A., 107 


See DIVORCE Аст, 8. 14. 
[L L. B., 20 Bom., 368 


See EvrpsNos—CiviL Cai ‘SECONDARY 
Еүтрвмов —1,0вт ов Destrorsp росг- 
MENTA * LL. R, 19 Calc., 488 


See INSOLVENT ACT, 8. 86. 
[L L. R., 19 Bom., 397, 778 


See CASES UNDER INTEREST. 
See LIMITATION Aor, 1877, в. 5 A 


LL. R, 
Seo Мтнов—Совторх o» Mrxons. 
[L L. В., 12 All, 913 


See Oarus Аст, в. 11. 
[I. L. R. 14 Al, 141 


See PARDA-NASBIN WOMEN, 

[L L. R., 21 Calo., 588 

See Parsia L L. R., 17 Bom., 146 

See PLAINT—AMENDMENT OF PLAINT, 

[L L. В. 21 Bom, 570 

See PROBATE—TO WHOM GRANTED, 

[L L. R., 21 Calc., 195 
I. L. R., 20 All., 189 
I. L. R., 16 Calc., 818 

в. " 


L. R., 18 

LL. В. 19 Mad, 120: L. R., 23 I. À., 28 

» L L. R., $7 Caio, 279 
See REVIEW—POWER TO REVIEW. 

[L L. R., 19 Bom., 113, 116 

L L. B, 30 Bom, 281 


See КВОЕГҮЕВ . 


DIGEST OF CASES. 
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DISCRETION OF COURT—concluded. 


See Revisiox—Crvm — Слив мл, 
Cause Сосит Слава. 

[L L. R., 10 AIL, 476 

LL.B, 91 Ali, 80 

LL. В, 31 Bom., 350 


See RULR то snow Словв, 


(LL. R., 33 Calo., 847 


See Cases UNDRR SANCTION то PRosscu- 
‘TION DISCRETION IN GRANTING SANO- 


тох, 
See SECURITY vor Costs —APPRALS. 
[L L. R, 5 Al, 880 
L L R., П Calc, 716 
L L. R., 17 Caic., 1, 812, 


LL BR, 
бее SENTENCR—CAPITAL SENTENCE. 
£ W. R, Cr., 33 
. I. L. В, 33 Calo., 805 
See CABE8 UNDER SPECIAL OR SRCOMD 
APPRAL—OTHER Евновв OP LAW AND 
Рвоскронв—Совтв. 


See CASES UNDER SPECIAL OR SECOND 
APPRAL—OTHER ERRORS or LAW AND 
PROCEDURE—DISCRETION, EXERCISE OF, 
IN VARIOUS CASES. 


See SUPERINTENDENCE OP High Covrt— 
Стуш Proogvure Cox, в. 622, 


DISHERISON. 


See Cases UNDER Ніро LAW —WiLL— 
POWER or DisrosrrioN—DIsRERISON. 


DISHONOUR, NOTICE OF— 


See Вила от EXCHANGE, 
[3 B. LE. A. C., 108 


See Cases UNDER HiNDU Law—Con- 
TRACT— BILLS oF EXCHANGER. 

See: Cases UNDER HunxpI—Norice ОР 
Disxoxovr. 

See МАномврАН Law -Bruis OP Ex- 
CHANOR, - TB. L. В, 434 note 
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DISMISSAL OF APPEAL. 


See Саввв UNDER APPHAL—DEPAULT IN 
APPEARANCE, 


See Cases UNDER APPEAL—DISMISSAL OF 
APPEAL. 


See APPRAL TO Раух Councit—Prac- 
TIOR AND PROCEDURE—TIME FOR AP- 
PRALING I. L. R., 13 Calc., 658 

B. L. R., O. C., 126 
5B L E, 76 

Seo Casus UNDER Privy Сосмсп, Prao» 
тов OP—DISMISSAL OP APPEAL РОВ 
WANT OP PROSECUTION, 


paper 
See LIMITATION Аст, ART. 168, 


L. R., 28 Calo., 889 | 


See RBYIEW— POWER TO REVIEW, 
L. R., 38 Calo., 889 
L. R., 94 Calc., 850 
10., W.N. 21 


DISMISSAL OF SUIT. 
See Стүп, Рвосвровв Cops, 1882, s. 158 
(1859, в. 148) . L I. R., 1 Mad., 387 
4 Маа, 56 


Mad., 262 

TN.W.,T1 

Seo CONTEMPT ор Сотвт—Соктвметѕ 
GENERALLY . * . Marsh,21 _ 


See PavPER SuTT—SUrTS. 
a E., 15 Bom., 77 
L. R., 21 Mad., 118 
Seo Cass vxpzR RES JUDICATA—JUDG- 
MENTS ON PRELIMINARY POINTS. 
— ———— Effect of— 


See APPEAL TO Privy CovworL—ErrzOT 
oy Parvy CoUNCIL DECREE OR ORDER. 


DIGEST OF CASES. 


on failure to deposit costs of | 
book. 


( 3380 ) 


| DISMISSAL OF SUIT—concluded. 
for insufficient stamp. 

See APPELLATE COURT—REJROTION ов 
ADMISSION OF EVIDENOR ADMITTED OR 
REJEOTED BY COURT BELOW— VALUATION 
or Suit, ERROR IN . 10 W, R., 207 

4 W. R., 195 
LL В.,8 AIL, 889 
4 B. L. R., А. C., 180: 19 W. Е., 484 
See Ступ, Рвоскрсвв Сорв, 1882, в. 158. 
L. R., 11 All, 91 
See Count Fzzs Аст, ss. 10 лир 11. 
LLB, 3 MM зов 


L L. R., 19 АШ, 199 
L L. R., 94 Calo, 173; 1 C. W. N., 248 


See Count FERS Aor, s. 28. 
[L L. R., 12 AIL, 129 


on failure to pay Commissioner’s 


See COMMISSIONER FOR TAKING ACOOUNTS, 
[L L. R., 3 Mad., 250 
——— Dismissal of suit against one 
defendant without trial after first 
—Civil Procedure Code (1882), ss. 82, 45, and 46.— 
The plaintiff sued for damages for the infringement 
of certain hereditary rights claimed by him in connec 
tion with a temple. The first defendant was a Magis» 
trate, and it was alleged as the cause of action against 
him that he had disobeyed the instructions of his 
superiors and played into the hands of the other defene 
dants by passing an illegal order. After issues had 
been framed, the Judge, without trial, dismissed the 
suit with costs against the first defendant. Held 
that the order was illegal. Srwea REDDI v. Mad. 300 


| Rav. . LLB, 20 

| DISPOSSESSION. 

| See Casas UNDER LIMITATION AOT, 1877, 
ART. 


[L L. R., 28 Calc, 1011 : 


LE, 23 L A., 303 
Seo РвАсттсв —Стү, Caszs—Stay ор 
Proommpme . L L. В.,21 Calo., 561 
See Rus JUDIOATA—MATTERS IN 18808. 
(LL.B, 24 Calc. 900 
for default in appearance. 


Bee CASES UNDER Стут, Procapuns Cops, 
1882, as. 98, 99, 100, 103 (1859, вв. 110, 
111, 114, x» 217). * 


Bee Cases UNDER RES JUDICATA—JUDG- | 


MENTS ON PRELIMINARY POINTS. 


in execution of decree, 


See CASES UNDER RESISTANCE OR Ов» 
STRUCTION TO EXECUTION OF рковив. 


DISQUALIFICATION. 
1 See GUARDIAN—DISQUALIPISD PROPRIE- 
тов . ІІ. В, 5 AIL, 264, 487 
of Assessor, 
i Ses LAND AOQUISITION ACT, 1870, в. 19. 
LBS 


558 
TRO Bom, 208 


of Magistrate or Judge. 


See CASES UNDER JUDGE—QUALIFICATIONS 
AND DISQUALIFICATIONS. 


| See CASES UNDER MAGISTRATS, JURIS- 
DICTION OY— GENERAL JURISDICTION, 


492 


( 2951 ) 


DISQUALIFICATION—coneluded. 
of Manager, 


See Ніхро — LAW—ENDOWMENT—SUC- 
CESSION IN MANAGEMENT. 
L. R., 22 Calc., 843 


to inherit, 
See ESTOPPEL—ESTOPPEL BY CONDUCT. 
[L L. 


R., 18 Calo., 341 
L'R, 18 L A., 9 
See Cases UNDER HINDU LAW—INHERI- 
TANCE —DIVESTING OP, EXCLUSION FROM, 
AND FORFEITURE ОР, INHERITANCE. 
See Hixvv Law—STRIDHAN— DESCRIP- 
a AND DEVOLUTION OP STRIDHAN. 
` . [L L. R., 18 Calc, 327 
See Ніро Law—STRIDHAN—EFPECT ОР 
Uscmerrr . L L. R., 1 АЦ, 46 
See Cases CNDER Hinpv Law—Wipow 
— DISQUALIPICATIONS, 


DISTINCT SUBJECTS. 
See Cases UNDER COURT FEES Act, в. 17. 


DISTRAINT OR DISTRESS. 


See CoxPRNSATION—CRIMINAL CASES— 
To AocusgD ох Dismissat or COM- 
тымат — . LL В. 81 Calo, 079 

See Pon з W.B. Qr, ві 


See INSOLVENT Аст, s. 7, 
[5 B. L. R., 309 
See Зоввысток ОР Си Covetr— 
RENT AND REVENUE Suits, N.-W. 
[LL В, 13 AIL, 400 
See LANDLORD AND TRENANT—PAYMENT 
or ENT S, 


L. R., O. C, 56 

See Марвлв DisTRIOT MUNIOIPALITIRS 

Аст, в.103 . L L. В, 9 Mad, 499 
Notice of— 


See MADRAS DISTRICT MUNICIPALITIES 
Аст, в. 103. I. L. R., 14 Mad., 467 


See Тнвт . L L. R, 16 Mad, 364 
of crops. . 
See SMALL CAUSE COURT, 


J НОЕ Орав 
L'R., 94 Calc., 163 


'Мотовви— 


Power of— 
See Марвав Disraicr MUNICIPALITIES 
Аст, в. 103. L L, В,, 14 Mad., 467 
Right of— 
See Maras Rent Recovery Аст, 8. 1. 
LB, 8 Mad., 9 
I. L. R., 16 Mad, 40 


DIGEST OF CASES. 
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DISTRAINT OR DISTRESS—con uni 


See Mapas REVENUE RECOVERY Лот, 
ви. . TL R, 17 Mad, 404 


— Warrant of— 


See MAGISTRATE, JURISDICTION or— 
Powers ОР MAGISTRATES. 
[L L. R., 23 Calc., 935 


— Wrongful— 
See CASES UNDER WLONOPUL DISTRAINT. 
1. Property of third parties 
on premises of tenant—Act VII of 1847.— 
The goods of third parties on the premises of the 
tenant are not distrainable for rent under provisions 
of Act VII of 1847. Dwarka Nauru Biswas г. 
Орріт Снов Аррх . lImnd.Jur. М. 8., 361 


2$. . -. Right to distrain in presi- 
dency towns—4Act VII of 1847—Distress war- 
rant.—The right to distrain for rent in arrear has 
always to some extent existed and been recognized 
in the presidency towns, and the Acts passed since 
1847 are distinct declarations by the Legislature, 
made while regulating the exercise of the right and 
Providing for its exercise only through the intervention 
of a Judge of a Court of Small Couses, that the 
right itself, subject to the restriction, is general, and 
that “any person claiming to be entitled to arrears of 
rent of any house ot premises” in a presidency town 
is authorized to apply for the issue of a distress 


warrant. Монох SING c. KAREEMOONISSA BEGUM 
[8 Mad, 57 
8. —  — — Distraint for arrears of rent 


— Bengal Rent Act, 1969, га. 71, 74 (1859, ss. 115, 
118)—Distraint for arrears of rent —Trees—Pro- 
duce of land.—Trecs are not subject to distraint for 
arrears of rent under Act X of 1859, The term 
* produce of land” referred to in that Act means 
that which can be gathered and stored—crops of 
the nature of cereal, or grass, or fruit crops; it does 
not apply to the trees from which the crops, if fruit 
crops, are gathered. SHEO PERSHAD TEWARY v. 
Mosea Braer . 1 N. W., 53: Ed. 1878, 106 

4. — Goods of sub-tenant—Bengal 
Rent Act, 1869, г. 68 (1859, г. 113)—Act X 
of 1859, s. 112—Sul-letting—Produce of land 
sub-let.— Where the tenant had sub-let his holding to 
a shikmi or sub-tenant,—Held that, under в. 112 
of Act X of 1859, the produce of the land was 
hypothecated for rent payable in respect thercof, 
and that the crops cultivated by the sub-tenaut were 
distrainable by the zamindar. Gusto SING e, 
Витрво KAHAR . . . . 4 м. \., 76 


5. — ———— Power to distrain—Bengal 
E Act, 1869, вв. 96, 98, 99 (1859, ss. 139, 142, 
143), — The sections of Act X of 1859 (ва. 139, 142, and 
iss) which relate to distraint and the power to 
distrain, discussed. JoYLOLL SHEIKH е, BROJO- 
NATH PAL CHOWDRY . . . 9 W. R., 162 


в. Distraint of orops—Person 
not cultivator of crops.—A landlord cannot distrain 
crops for arrears due, not from the tenant, but from 
another person not in possession, aud who did not 
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DISTRAINT OR DISTRESS—concluded. 


cultivate the crops. Монтхев Dassze e. Raw 
Cooxag Ковмоклв . W. R., 1864, Act X,77 


т. Suit to contest distress— 
Bengal Act VIII of 1869, г. 80—Iesue.—Where, 
after receiving notice of distress, а party brought & 
suit under Bengal Act VIII of 1869, s. 80, the first 
Court was held to be in error in thinking it necessary 
to enquire whether all the steps of the process of 
distraint were perfectly correct ; the simple question 
to be determined having been whether the demand 
made by the distrainer was good and valid. DOONEE 
Мантов e. Saro Nararx Sing . 91 W. В. 37 


DISTRESS. 
See DISTRAINT. 


DISTRESS ACT (1 OF 1876). 


в. lO—Seiure of property in 
possession of mortgagee.—Where moveable property 
upon leasehold premises has been mortgaged by the 
lessce, and the mortgagee is in possession, tho land- 
lord cannot seize it under a distress warraut, as it is 
not property “ belonging to the person from whom 
the rent is claimed ” within the meaning of в. 10 of 
the Distress Act. GOBIND LALL SEAL с, KNronr 

j [L L. R, 7 Calc., 872: 9 С.І. R., 390 


DISTRIBUTION, STATUTES OF— 


See Pansis =. I.L.R,2 Bom, 75 


DISTRIBUTION OF SALE-PROCEEDS. 


See CASES UNDER SALE IN EXECUTION OF 
DEOREE—DISTBIBUTION OF SALE-PERO- 
CEEDS, 


DISTRICT COURT. 


See CASES UNDER CONTRACT Аст, в, 265, 


See REGISTRATION Аст, 1877, 8. 77 (1871, 
в 76) . . BR, 131 


DISTRICT JUDGE, DUTY OF— 


See TRANSFER OF CIVIL CASE—GENERAL 
в. - LLB, 4 АЦ. 581 


От JUDGE, JURISDICTION 


See CASES UNDER BENGAL RENT Аст, 1869, 
в. 102. 


See Cases UNDER CoxTRACT Аст, 8. 265. 
See CRIMINAL PROCEDURE CODES, 8. 487, 
[L L. R., 16 Calc., 121, 766 
See CASES UNDER PROBATE—JURIGDIC- 
TION IN PROBATE CASES. 
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DISTRICT JUDGE, JURISDICTION 
OF —continued. 
See Rigut ов SUIT—ÜHARITIES AND 
TRUSTS, 
[L L. В., 18 Bom., 247, 267 note 
L L. В., 14 Mad., 186 
LL R., 15 Mad., 241 
L L. R., 15 Bom, 148 


I. L. R., 21 Bom, 48 

See SANCTION TO PROSEOUTION—POWER 

TO GRANT Mr T. B. з Bom, 461 

та. 

LL È. 16 all, 80 

I. L. В.,19 All, 191 

See CASES UNDER VALUATION OP Surr— 
APPEALS. А 


1. ——— Appointment of guardian— 
Beng. Reg. V of 1804, г. 20— Guardian — Minor— 
Estate paying recenue to Gocernment.—AÀ District 
Court has no jurisdiction under s. 20 of Regulation V 
of 1804 and s. 3 of Regulation X of 1831 to appoint 
a guardian of the estate of a minor when tho 
estate pays revenue to Government, IN ви NADU- 
VATH MANNAKEL SUBRAMANYAN NAMBUDRIPAD 

[I. L. R., 6 Mad., 187 


9 — — —— Suit to compel guardian to 
&ocount—Swbordima(e Judge—Bombay Minors’ 
Act (XX of 1564).—A suit to compel a minor’s 
guardian, appointed under Act XX of 1864, to ace 
count for his administration of the minor’s estate, 
cannot be properly brought in the Court of a Subor- 
diuate Judge, or in any Court, but in the principal 
Civil Court of the district where the property is 
situated, if it be in ono district; but if it be in more 
districts than oue, then in the principal Civil Court 
of the district in which the minor has his residence. 
UTAMBAM MANIKLAL v. DAMODHARDAS MANIKIAL 

[8 Bom., 39 


3. —  — Suit against municipality— 
Subordinate Judge—Small Cause Court Judge— 
Вот. Act VI of 1873, s. 7 —Act. X of 1876, г. 15. 
—In a suit by or against a municipality constituted 
under the Bombay District Municipal Act (No. VI 
of 1873), every individual commissioner must be re- 
garded as а party within the meaning of s. 15 of the 
Bombay Revenue Jurisdiction Act (X of 1876); 
and, consequently, such a suit cannot be entertained 
by в Subordinate Judge or a Judge of а Court of 
Small Causes, but can be entertained by the District 
Judge alone, AHMEDABAD MUNICIPALITY e. Ma- 
HAMUDJAMUL  .  . LL. R, 3 Bom. 146 


4. ——— Маа, Reg. IV of 1816, Hear- 
ing of petition under— subordinate Judge.— 
A Subordinate Judge has no jurisdiction to hear and 
deu E eges wnder s. 29, Regulation IV 

1816. Tho jurisdiction created by that Regula- 
tion, being lise, can only be exercised by the 
District Judge as representativo of the Zilla J 
РонновАмт PILLAI е. РАСНА 

(I. L. R., 2 Mad, 336 


Overruled by PoNNUSAMI CHETTI о. KRISHNA 
Aryan L L. R., 5 Mad., 223 


res 
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DISTRICT JUDGE, JURISDICTION 

OF — continued. 

5. — Power to refer case under 
в. 965, Contract Act—Bombay Ciril Courts Act, 
1869.—Quare—Whether the District Judge had 
power, under the Bombe l Courts Act XIV 
Of 1869, to refer to the Assistant Judge а case falling 
under в. 265 of Act IX of 1872. SORABJI FARDUNJI 
© DULABEBRAI HARGOVAND. 

(LLB, 5 Bom., 65 


--—— — Order respecting execution 
ее of Subordinate Judge—Ciri! Pro- 
cedure Code, s. 270.—A decree was развей by the 
Subordinate Judge, and in execution of that decree 
a sale of certain property was held aud conducted by 
the nazir of the District Judge. Held that, in 
reference to that sale, the District Judge had no 
jurisdiction to pass any order under the provisions of 
з. 270 or any order respecting the re-sale of the 

y. Мово KISHORE Dass e. PROTAP CHUNDER 
pum 05 «© « 1COLB, 534 


Transfer of case to Regula- 
tien Provinces —.4 рреа! — Вот. Reg. XVIII of 
1881— Bom. Act III of 1863.—A suit was instituted 
in & Court which, at the date of the filing of such 
suit, was in a non-regulation district, to recover pos- 
session of & piece of land situate in a village then 
within the jurisdiction of that Court; when the 
Regulations were introduced, tho Regulation Court 
which succeeded the said Court was placed in а dis- 
trict different from that to which the said village 
wasaunexed. Held that, the village in which the suit 
arose having been transferred to a district different 
from that which included the Court which had suc- 
ceeded the Non-Regulation Court, this last-named 
Court had no jurisdiction to try and determine the 
suit. Held also that an appeal to a Judge of one 
district from & decree of & subordinate Court in an- 
other district, when such an appeal was permissibl 
was not an appeal which could be referred by the 
District Judge for trial to a Principal Sudder Ameen 
under Regulation ХУШ of 1831, в. 3. Quere— 
"When a district, or particular portion of a district, is 
for the first time brought under the Regulations, can 
the Regulation Court, which is established iu the 
territory where a Non-Regulstion Court previously 
existed, continue the trial of suits instituted in the 
Non-Regulation Court, if no provision have been 

. made in the Act by which the Regulations became 

ге in the said territory, for the coutinuance of 

the trial of such suits by the said Regulation Court? 

РАХАРРА Bin ЅНЕЗНАРРА NADNI v. DuoNDO NA- 

Ravan DAMLE . . ' . 6 Bom, A. C, 26 


Appeals in suits above 
25,000 decided before Bombay Civil Courts 
Act (XIV of 1869).—Appcais in suits wherein 
the subject-matter exceeds 85,000 in value decided 
before the Bombay Civil Courts Act (XIV of 1869) 
came into operation lay to the District Courte ва 
before the Act, and not to the High Court, RATAN 
CHAND SHRI CHAND v, HANMANTRAY SHIVBAKAS 
[8 Bom., A. C., 166 
a, — Sanction to prosecution— 
777 District Judge tarecoke sanction of Sub- 
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DISTRICT JUDGE, JURISDICTION 
OF —continued, 

ordinate Judge.—A District Court has jurisdiction 

under & 195 of the Code of Criminal Procedure 

to revoke or grant а sanction granted or refused by а 

Subordinate Judge’s Court. VENKATA о, MUTTU- 

вам . Mert . LL R,7 Mad, 314 


Trial of case for false evi- 


г. 477 — False evidence.—A man diod leaving some 
moncy due to him in the hands of the Telegraph 


лев, Р wrote а letter to those authorities 
claiming the money as the sole heir of the deceased, 
This letter was sent to the District Judge for verie 
fcation and orders, Р supported his claim before 
the Judge by the evidence on oath of С. — C's evi- 
dence being, in the opinion of the District Judge, 
falso, the District Judge, in his capacity as Sessions 
Judge, tried him for giving false evidence, and con- 
victed him of that offeuce. Held that the District 
Judge had no jurisdiction, under в, 477 of the Cri- 
minal Procedure Codo, to try С. EXPRESS e. CHAIT 


Raw. А H L L. В., 6 All, 103 
11. — —— —— Revisional power of Dis- 
trict Judge in rent suits - Bengal T'enancy act 


Officer. 
» d clin the 


(ИИ ia 19900, а. 103— Judi 
words * Jud Officer as aforcsai 
Proviso to s. 153 of the Bengal ‘Tenancy Act, have re- 
ference to the “ Judicial Officer? spoken of in cl. (b) 
of that section and to such officer only, and a District 
Judge has no power to revise decrees or orders passed 
by a District Judge, Additional Judge, «r Subordi- 
mate Judo referred to in cl (a) of the section. 
SANKARMANI DEBYA r. MATHURA DHUPINI 

[L L. R., 15 Calc., 397 


12. —_——— Reference to High Court, 
Power to make—s/amp Act, 1879, г. 49.—A 
bail-bond was executed to a District Munsif, who exe 
pressed no doubt as to the amount of duty to be paid 
and made no application to have the case referred. 
The District Judge referred the case to the High 
Court. Held that the District Judge was not 
authorized to make the reference. REFERENCE 
UNDER STAMP ACT, 6.49. LL, Rọ, 11 Mad, 88 


18. —-— — Execution proceedings— 
Ciril Procedure Code, 1882, ss. 223, 228, 949— 
Mofussil Small Cause Court Act (XI of 1865), 
зз. 20, 21—Appeal.—The plaiutiff obtained а decree 
in a Swall Cause suit in a subordinate Court in the 
mofussil, and a certificate was granted to him under 
в. 20 of the Mofussil Small Cause Court Act for the 
execution of the decree against immoveable property 
of the judgment-debtor in the jurisdiction of a Dis- 
trict Munsif, He accordingly presented a petition to 
the District Munsif under s, 247 of the Code of Civil 
Procedure, but his petition was dismissed. An ap- 
peal to the District Judge was dismissed ou the 
ground that he had no jurisdiction to entertain an 
appeal in a Small Cause Court case. Held that an 
appeal lay to the District Court, and that the Judge 
had jurisdiction to entertain it, PERUMAL о, УЕМ 
XATABAMA ‚, D » LLB, 11 Mad, 130 
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DISTRICT JUDGE, JURISDICTION 

OF —continwed. 

14. ———— Appeal from order passed 
after Act came into force in proceedings 
commenced before it was in operation— 
Civil Procedure Oude Amendment Act (X of 1858). 
—A District Judge has jurisdiction to hear the 
appeal from an order after the Ist of July 
1888 under the Civil Procedure Code Amendment 
Act of 1888, although the excoution proceedings in 
the course of which the order was made were com- 
menced before that date. BAoAL Снововв MOOK- 
gases v. RAMESHUR MUNDUL 

(I. L. R., 18 Calc., 406 

15. Jurisdiction of District 
Judge to try case which should have been 
instituted in Subordinate Judge’s Court— 
Civil Procedure Code, 1882, s. 15.—S. 16 of the Civil 
Procedure Code docs not prevent a District Judge 
from trying suit which ought properly to have been 
instituted in the Court of a Sutordiuate Judge. 
Nidhi Lal v. Mazhar Husain, 1. L. R.,7 АП. 230, 
and Matra Mondal v. Hari Mohan Mullick, I. L. 
BR., 17 Calc., 155, followed. AUGUSTINE c. MEDLY- 
corr L L. R., 15 Mad., 941 

16. - - — Appeal from order under 
в. 881— Civil Procedure Code, 1852, s. 881— Bom- 
bay Civil Courts Act (XIV of 1869), .8.— 4 ob- 
tained a decree in the Court of a first class Surtordi- 
nate Judge for possession of property worth more than 
105,000. In executing this decree against a portion 
of the property awarded, which was worth R420, 4 
was resisted by В, who claimed to hold the pro- 
perty under a titlo adverse to the judgment-debtors, 
B's claim was thereupon numbered and registered as 
а soit under в. 331 of the Code of Civil Procedure 
e XlV of 1882). The First Class Subordinate 

udye who investigated the claim ordered B's ob- 
struction to be removed and the property to be put 
into A's possession, В appealed against this order, 
Held that the appeal lay to the District Judge 
under Act XIV of 1869, the subject-matter of the 
claim being less than H5,000. MOULAKHAN г. 
Goxmuan . . . LLB 627 


17. ————— Reference by District Judge 
to Assistant Judge— Bomiay Ciril Courts Act 
(XIV of 1869), s. 17—Jurisdiction of Assistant 
Judge on case so referred.—A District Judge re- 
ferred for trial an appeal to his Assistant Judge 
under s. 17 of the Bombay Civil Courte Act (XIV of 
1869). The Assistant Judge dismissed the appesl for 
default of the appellant's (defendant's) appearance 
on the day fixed for hearing. An application was 
afterwards made tothe Assistant Judge for the re-ad- 
mission of the appeal, but he refused the application, 
A similar application was then wade to the District 
Judge. He granted the application, and ordered the 
appeal to be re-admitted to the file. The appeal was 
then heard and decided by the Assistant Judge, who 
reversed the lower Court's decree. On appeal by the 
plaintiff to the High Court,— Held that the order of 
the District Judge re-admitting the appeal was ultra 
vires. Ву the reference under в. 17 of the Bombay 
Civil Courts Act, XIV of 1869, the Assistant Judge 
acquirod full jurisdiction to try tho appeal according 


DIGEST OF CASES. 


( 3858 ) 


DISTRICT JUDGE, JURISDIOTION 
О continued. 
to the procedure laid down by the Civil Procedure 
Code of 1882. The Assistant Judge had jurisdiction, 
under s. 558 of the Code, to entertain the application 
for readmission, and his order refusing to re-admit 
was not subject to reversal or review by the District 
Judge. The order of the District Judge re-admitting 
the appeal was made without jurisdiction, and the 
proceedings subsequent thereto were also without 
jurisdiction and invalid. Sakmamaw LAKSHMAN e. 
бот Jort .  . LL. R, 15 Bom, 107 


18. Act IX of 1861, as. 1, 3, 4— 
Ciril Procedure Code, г. 17.—An application was 
made to the District Judge of Allahabad, under s. 1 
of Act IX of 1861, by a relative of a minor, alleging 
that the minor had, by the acts and with the con- 
nivance and assistance of the defendants at Alla- 
habad, been removed from the plaintiff's custody and 
guardianship at Allahabad, and praying for the minor’s 
Testoration thereto. At the time when the application 
was made, the minor was at Lahore. Held that, 
under ви, 1 and 4 of Act IX of 1801, read with s. 17 
of the Civil Procedure Code, the application was cog- 
nizable by the District Judge of Allahabad, where the 
cause of action arose ; and that, even apart from а. 17 
of the Code, the minor having been in the custody 
and guardianship of а person within the jurisdiction 
of the Judge of Allahabad, that officer had full juris- 
diction to deal with the application. Samar CHUN- 
DRA CHAKARBATI о. FORMAN 

[L L. R., 12 All, 913 


19. —- Exercise by Subordinate 
Judge of jurisdiction of District Court— 
Bengal, N.-W. P., and Assam Cicil Courts Act, 
23, 24—Appeal—Act XL of 1858.—The words 
s. 24 of the Bengal Civil Courts Act (XII of 1887) 
“subject to the rules applicable to like Proceedings 
when disposed of by the District Judge” include the 
rules relating to appeals. Therefore, orders 
under that scction by а Subordinate Judge in pro- 
ceedings under the Bengal Minors Act (XL of 1868), 
transferred to him under s. 23 (2) (5) of the former 
‘Act, are appealablo to the High Court, and not to the 
Court of the District Judge. Бонна e. Кнаак 
Suck... . LL R, 13 All, 78 

20, —- — Reference by а Collector— 
Land Acquisition Act (X of 1870), s. 55.—A Col- 
lector is not competeut to refer, nor a District Judge 
to decide, any question arising under Land Acquisi- 


tion Act, в. 56. RAMALAKSHMI v. COLLECTOR ОР 
КізтнА . . . LLB, 16 Mad, 321 
31. ———— Applicability to guardians 


who had ceased to be such before the Act 
came into force—Guardians and Wards Act 
(VILI of 1890), zs. 41 and 51.—The Guardians and 
Wards Act (VIII of 1890) docs not apply to guar- 
dians whose powers had ceased by reason of their 
wards having attained majority, or otherwise, prior to 
the passing of the Act. ‘The word “ guardian ” in в. 51 
of the Act means а guardian who was such at the time 
the Act came into force. .4 was appointed guar- 
dian of B’s property under the Bombay Minors Act, 
ХХ of 1804. B attained majority in 1886. In 1893 
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DISTRICT JUDGE, 
OF —continued. 


В applied to the District Judge for an order direct- 
ing A to deliver to B his property, tozether with the 
accounts relating thereto. "The District Judge made 
the order, as asked for, under s. 41, cl. 3, of Act VIII 
of 1890. Held that the District Judge had no juris- 
diction under Act VIII of 1890 to make the order in 
question, as A had ccased to be в guardian before the 
Act camo into force. VALLADDAS HIRACHAND €. 
КывнмАВАТ . . LLB, 17 Bom., 566 

23. — ——— Duty of District Court to 
hear all evidence—Guardians and Wards Act 
(VIII of 1890), ss. 13, 46, and 39— Decision Lased 
on evidence taken by а aulordinate Court illegal.— 
S. 46 of the Guardians and Wards Act (VIII of 1890) 
does not control s. 13 of the Act, so as to authorize the 
District Judge to dispense with the hearing of evi- 
dence by himself and transfer the whole investigation 
of material issues of fact to a subordinate Court. 
Nor docs it empower the District Judge to use the 
evidence taken by the subordinate Court. An appli- 
cation was made for the appointment of a guardian 
to the person and property of a minor. — The District. 
Court sent the application to a Subordinate Judge for 


JURISDICTION 


inquiry and report, and issued а notice calling upon | 


апу who objected to the appointment of the proposed 
guardian to appear before the Subordinate Judge, 
who would hear and dispose of the objections. The 
whole inquiry was held before, and all the evidence 
was taken by, the Subordinate Judge. Upon the evi- 
dence so taken, the District Judge disposed of the 
application. Held that the procedure adopted by the 
District Judge was illegal, and his decision, based 
upon evidence not taken before him, could not be ac- 
cepted. Baroda Churn Bose у. Ajoodhya Ram, 
23 W. Е, 287, Shadhoo Singh v. Ramanoograha 
Lall, 9 W. R., 83, and Iswar Chandra Das v. Jugal 
Kishor, 4 В. Г. R., Ар, 33, rferred ќо. GANESH 
Vire Kvsasat =, L L. R., 23 Bom., 698 


23. Appeal from insolvency 
order—Cicil Procedure Code (1882), s. 589—Ciril 
Procedure Code Amendment Acts (VII of 1888), 
2. 56 and (X of 1888), г. 8, cl. (a).—Bearing in 
mind that s. 589 of the Code of Civil Procedure was 
Passed to regulate the appellate jurisdiction in appeals 
from orders, the words “Court subordinate to that 
Court” in & 3 of Act X of 1888 must be construed 
with reference to its appellate jurisdiction. Conse- 
quently a District Court has no jurisdiction to hear 
ап appeal from an order in insolvency matters, in а 
case where it has no jurisdiction to hear an appeal in 
the suit itsclf, as when the subject-matter of the suit 
is more than R5,000 in value. VENKATRAYER е. 
Јлмвоо AXYAN . » LL. R, 17 Mad., 877 

34. - Appeal to District Judge 
entertained without jurisdiction—Prorin- 
cial Small Cause Courts Act (IX of 1887), г. 25— 
Decree passed by a Subordinate Judge invested 
with the jurisdiction of а Small Cause Court— 
Finality of such decree—Ciril Procedure Code 
(Act XIV of 1882), ss. 622 and 646 А— Reference 
to High Court.—A Subordinate Judge, invested with 
the jurisdiction of a Court of Small Causes, tried a 
suit under his Small Cause Court powers, and passed 
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DISTRICT JUDGE, JURISDICTION 
OF—concluded. 


a decree in plaintiff's favour. The defendant appealed 
against this decree, and the Appellate Court, being of 
opinion that the suit was not of в nature co, 
by a Court of Small Causes, reversed tho decree and 
remanded the case to the Subordinate Judge for trial 
under his ordinary jurisdiction. Thereupon the Subor- 
dinate Judge made a reference to the High Court 
under в. 616A. of the Code of Civil Procedure (Act 
XIV of 1882). Held that the reference was not 
authorized by the provisions of s. 646A of the Code, 
as it applied to a case before judgment, The High 
Court could, however, deal with the matter under 
в. 622 of the Code. Held also that, the suit having 
been tried by the Subordinate Judge in the exercise 
of his jurisdiction as a Judge of а Court of Small 

Causes, the decree was final, and not appealable to the 
District Court, and the District Judge had no juris- 
diction to hear the appeal. ‘The only remedy open to 
the aggrieved party was to apply to the High Court 
under s. 25 of Act IX of 1887, DIWALIDAI е. SADA- 
SHIVDAS — . . . LL R,24 Bom, 310 


DISTRICT MAGISTRATE. 


See Сомлстов L L. В. 1 Bom., 628 


See CASES UNDER MAGISTRATE, JURISDIC- 
TION OP. 


DIVESTING OF PROPERTY. 


Sce Cases UNDER Hixpv Law—Aportion 
—EFYECT or ADOPTION. 

See Cases сирки Ніхро Law—Ivixurr- 
ANCR— DIVESTING OP, EXCLUSION FROM, 
AND FORFEITURE OF, INHERITANCE. 

See Cases UNDER Hinpv Law—Wipow— 
DISQUALIFICATIONS—UNCHASTITY. 

See WILL—CONSTRUCTION. 

[L L. R., 4 Calc., 420 


1 Ind. Jur., N. 8., 375 
L L. R., 6 All, 583 
LL В. 16 Mad, 448 
DIVIDENDS. 
——--— Gift of— 
See Мил CONSTRUCTION. 


[I. L. R, 12 Bom., 187 


—_—_—_— Payment of, out of deposit in 
bank. 


See Bankens LL. В.,16 АЦ, 88 


DIVISION BENCH OF HIGH COURT. 


Appeal from judgment of — 
See Letters Parent, N-W. P. Hrom 
Count, cr. 10. 
[L L. R., 1 AIL, 81, 181 
Difference of opinion between 
Judges of— 
See CASES UNDER CIVIL Рноскрони Copy, 
s. 575. 
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DIVISION BENCH OF HIGH COURT 
. ~- continued. 

See LETTERS PATENT, HIGH COURT, ст. 15. 

[4 B. L. R., A. C., 101, 181 

B. L. R., Sup. Vol., 694 

W. R., 310 

14 W. R., 298 

L L. R., 10 Calc., 108 

See LETTERS PATENT, HIGH COURT, CL. 36. 

4 Moore's L A., 209 

I L. R., 3 Bom., 204 

L L. R., 15 Bom., 452 

See LETTERS PATENT, NW. P. HIGH 

Couxr, ct.10 . L L. В. 1 All, 181 

[L L. R., 9 All, 655 

See Lerters Patent, N.-W. P. Нісн 

Cover, on. 27 . |. 9 N. W., 117 

[8. C. Agra, F. В. ка. 1874, 196 

L L. R., 11 All, 176 


See ВЕРЕВЕНСЕ TO FULL BENCH. 


[L L. R, 3 Calo, 20 | 
See REFERENCE TO Hren CovrT—CIVIL 
Cass . . 4C. W.N. 889 | 
— Power of— 


See ENGLISH COMMITTEE or Нон COURT, 
[10 B. L. R., 19,80,88 note 


1. ——— Power of—Security for stay of 
execution.—A had executed a security bond on 
behalf of K, who had ap appeal to the High Court in 
а case in which the Court had ordered stay of 
execution until the appeal was heard, The appeal 
was heard by a Division Bench, and the Judges 
differing, the appeal was decreed in accordance with 
the opinion of the Senior Judge. From this judg- 
ment an appeal was preferred under s. 15 of t| 
Letters Patent. After the opinion of the Division 
Bench was pronounced, A applied to the Judge be- 
fore whom he had made it for the return of his 
security-bond, but his application was refused pend- 
ing the final decree of the High Court in the matter. 
A then moved the High Court for the cancellation 
or return of the bond. Held that there was no ne- 
cessity that this motion should have been presented 
to the Judges who heard the appeal, for it related 
to matter beside the judgment, and a Division 
Bench may rceei ions from all districts, with- 
ont reference to the division into groups. Held that 
the rule of practice, that appl referring to 
matters which have judicially arisen in a particular 
district should be made before the bench to which 
that district belongs, does not divest any Division 
Bench of the Court of the jurisdiction given to it by 
the Charter, nor can it be always properly adhered 
io. AMEER ALI KHAN с. KASSIM ALI KHAN 

[13 W. R., 403 


2, ———— Reference to High Court 
after former reference in same case.—An 
order passed by an Assistant Magistrate in a case of 
breach of the peace under в. 530 of the Code of 
Criminal Procedure was referred to the High Court 
by the Sessions Judge, with а recommendation that 
the order should be set aside on certaiu grounds 
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DIVISION BENCH OF HIGH COURT 


—concluded, 


stated, the want of jurisdiction iu the Assistant. 
Magistrate not being one of the grounds. The Divi- 
sion Bench before whom that reference came declined 
to interfere with the order. It was held by another 
Division Bench before whom the matter was subsc- 
quently brought on motion that they were not de- 
barred from eutering into the question of tho want 
of jurisdiction, and, as the effect of the Assistant 
Magistrate's order was to prejudice one of the parties, 
the order, which was admittedly without jurisdic- 
tion, was set aside, Run Bauapug SINGH r. Har 
DoyaL Singh. . . ММ.8, Cr, 382 


8, -——— Decision of Division Bench 
ав to Bengali ехргеввіоп. The decision of ono 
Division Bench as to the meaning of а Bengali ex- 
pression occurring in a particular plaint caunot be 
binding upon another Division Bench for the purpose 
of a different suit. Watson & Co. о. SuRxo МОтЕВ 

W.R., 414 

4. — — — Decision of, how far binding 
on another Court.—The decision of an Appeal 
Bench of tho High Court upon a point of law, or the 
construction of a document in the case before them, 
is not necessarily binding on a single Judge of that 
Court when the same question again arises in an- 
other suit before him. ABIAI CHARAN QHOSE v. 
Dasxaxı Dast . . . 6B.L.R.698 

5. Ruling of Division Bench 
referred to Full Bench.— Per Bavizr, J.— 
Quare—Whether а ruling of three Judges of the 
High Court of Bombay ou a case referred by a Di 
sion Bench of two Judges for decision by the Full 
Bench can be regarded otherwise than a ruling of a 
Division Court of three Judges? IN THE MATTER 
OP THE PETITION OP Bar AMRIT ` 

[L L. В, 8 Bom., 880 

в. Division Bench taking civil 
business Order under Civil Procedure Code, 
а. 643.—A Division Bench of the High Court taking 
the civil business of a particular group Паз jurisdiction 
to deal with an order under s. 643 of the Civil 
Procedure Code mado by a Civil Court in auy of the 
districts included in the group, Маномер Внакко 
c.Quzew-EwPRrss , L L. Е, 28 Calo, 588 


DIVORCE. 
See BURMESE Law—Drvorce. 
[L L. R., 19 Calo., 480 
See HINDU Law — CUSTOM — IMMORAL 
Совтомв . I. L. R., 17 Mad., 470 


See Hinpv LAW—MARRIAGE—RESTRAINT 
ON, OR DISSOLUTION OF, MARRIAGE. 


[L L. R., 3 Calo., 805 
I. L. R., 8 Mad., 169 

See HTSBAND Ахр Wire. 
П.І. R., 21 Bom., 77 
See CASES UNDER MAEOMEDAN Law— 

Drvoncs. 

See Млввілок I L, R., 25 Calc., 587 
[3 C. W. N., 300 


( 3868 ) 
DIVORCE—coneluded. 
- — Plea of— 
See MAINTENANCE, ORDER OF CRIMINAL 
Court As то 10 B. L. R., Ap.. 33 
[L Г. R., 5 Calc, 558 
I. L. R., 7 Bom., 180 
L L. R., 5 All, 224, 33 
L L. R., 14 Calc., 576 
L L. R., 15 All., 143 
LLB, 19 All, 50 
Suit for— 


See Hian COURT, JURISDICTION or — 


Box»aY—Crvir, 
[ÎL L. В, 16 Bom., 196 
See PARSI MARRIAGE AND DIVORCE Аст, 
* в0. . LLB, 18 Bom., 866 


DIVORCE ACT (IV OF 1869). 
See PLEADER — REMUNERATION. 
[T Mad., 894 
Appeal in case under — 
See Hion COURT, JURISDICTION or— 
N.-W. P,—Civin. 
[L L. R, 18 All, 875 


1 в. 2—Application of Aci— 
Poly, amous contracts under Mahomedan law.— 


Indian Divorce Act was intended to apply to. 


mh as аге recognized as marriages by 
Christians, and not to polygamous contracts, such as 
are the unions known as marriages to the Mabome- 


dan law. Such polygamous contracts are not subject 
to the jurisdiction of the Courts created by the 
Indian Divorce Act of 1869. Zusvapust KHAN c. 


Hu woe . . . + 2 N. W, 370 


a iction — Damages. 
The High Court has jor tion to admit a petition 
for divorce, where the parties are resident, and the 
adultery is committed, in the district of the 24-Per- 


decet, KELLY c. KELLY AND SAUN- 
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DIVORCE ACT (ТУ OF 1869)—continued. 
kan, sued бог a divorce, alleging against the respone 


! dent various acts of adultery committed at Secunder- 


| Council did not affect the general le 


! е, 16) expressly reserved; and the special 


abad. Held that the High Court of Bombay had 
enn to try the suit under the provisions of 
ће Indian Diverce Act, IV of 1869. Held also that 
the provisions of the Indian Divorce Act, IV of 1869, 
apply to suits between European British subjecta resi- 
dent in Native States in India; and that s 2 of 
that Act, which extends those provisions to such 
persons, was not ultra rires of the Indiau 

Legislature. Stat. 28 & 29 Vict., c. 15, 
ferred to the Governor General € 
power, proviously vested in Her Majesty by в. 18 
of the High Courts Act (Stat. 24 & 25 Vict, 
с. 104), to alter and determine the territorial limits 
of the jurisdiction of the High Courts in India, The 
power thus transferred was в power “by Order” to 
authorize the exercise of jurisdiction. But the 
power so couferred upon the Governor General in 
islative powers 
as to matters of jurisdiction previously possessed 
by him under Stat. 24 & 26 Vict, c. 67, s. 22, 
Those powers were (s. 6 of Stat. 28 & 29 Vict, 
er 


| given by s 8 of altering the limits of tho juris- 


eo Principle on which the Court will asscss | 


DERS . . В.І. R., O. C, 67 

8. Jurisdiction — Dissolution 
of marriage.—A District Judge ought in all cases 
to enquire into, and set ont in his judgment, the 


facts relied on as giving jurisdiction to the Court to · 


pronounce a decree of dissolution of ата. Dv- 
BAND v. DURAND . + «ММ, 8. 416 


4. Jurisdiction— Residence y 
parties.—In a suit for dissolution of 

where at the time of the presentation of the petition 
the respondent does not reside within the jurisdiction 


of the Court, the jurisdiction of the Judge and the | 


Fight of the petitioner to petition him will depend on 
the parties «last resided together? WiN- 


GROVE v. WINGROVE. . . 14 W. R, 416 


5, — — — — European British subjects 
z Verisliction of the High Court of Bombay to hear 
а mit for rising in a Native State between 
Feropean British subjects Le 
Governor General.—The petition: 
British subject resident at Sceunderabad in the Dek 


diction by executive order does not exclude by impli- 
cation tho general legislative powers. To effect 
an alteration of such jurisdiction by Act instead of 
by Order ів still within the general scope of the legis- 
lative powers of the Governor General in Council, 
although (ре more convenient course of an execu- 
tive Government notification is usually followed. 
Previously to the institution of the preseut suit, 
the respondent had left India aud gone to England 
without any intention of returning to Indis It 
was contended that Act IV of 1909, Passed b by the 
Indian Legislature in exercise of its + pon to make 
laws for persons resident in Nativ 
not affect her, Held that the peti pai 
Act by alleging residence of the petitioner in India 
and the commission of the act of adultery whilst the 
parties last resided togcther in India. It was not 
necessary to show the residence of the respondent. 
THORNTON r. THORNTON . Г. 1» В.,10 Bom., 499 
6. Application of Act—Non- 
Christian marriage—Conversion to Christianity— 
Natire Converts Marriage Dissolution Act (XXI 
of 1866), se. d, 5, 7, 8, 9, 10, 16, 16.— The petitioner 
and tho respondent were married while professing the 
Hindu faith, and afterwards became converts to 
Christianity. The petitioner не a applied 
for dissolution of the marriage ou 
his wife's adultery. Held that, bei 
professing Christianity at the time PNE Е 
the petition, he was entitled to в dissolution of 
the marriage under the provisions of the Indian 
Divorce Act (IV of 1869). It is clear from the 
provisions of the Native Converts Marriage Diseolu- 
tion Act (XXI of 1866) that a non-Christian mar- 
riage is not dissolved by the mere fact of the conver- 
sion of one or both of the parties to Christianity, 
and may therefore be dissolved in accordance with 
the provisions of Act IV of 1869. GOBARDHAN 
Dass ©. JASADAMONI DASSI 
[L L. R., 18 Calc, 3 


( 3865 ) 
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7. — — - Native Christian — Hindu 
convert to Christianity. А pariah, who had been 
converted to Christianity, presented a petition of 
divorce under Act IV of 1869 on the ground of 
adultery vommitted by his wife before his conversion. 
атт Court no jurisdic pee to entertain 
е petition, PERIANAYAKAM v. 'UKANNI 
[L L. R., 14 Mad, 

8. ——— Jurisdiction of District 
Court—Adultery committed in India—Place of 
marriage. Under s 2 of tho Indian Divorce Act 
(IV of 1869), а District Court bas jurisdiction to 
make a decree for dissolution of marriage upon 
being satisfied that the adultery charged has been 
committed in India without going into evidence 
ъв о the place of the marriage of бетеше Kyte 
wKrrzaxpCooxs . I. L. R., 20 Bom., 368 
9, * Residence,” Meaning of 
the word—Jurisdiction of the Court to grant 
divorce.—That under the Indian Divorce Act 
domicile is not the test of the Court’s authority to 
grant a divorce, it being suficient if the petitioner 
resides in India at the time of presenting the petition 
and professes the Christian religion. That the 
meaning of the word “reside” must in each case be 
decided with reference to its own circumstances, 
It conveys the ides, if nut of permanence, of some 
degree of continuance. That the “residence” to 
which the Indian Divorce Act points must bo some- 
thing more than cccupetion during occasional and 
casual visits within the local limits of tbe Ccurt, 
more specially where there is a residence outside 
those limite marked with а considerable measure of 
continuance. That where the petitioner dces not 
reside in Indis, the Court has no jurisdiction by 
virtue of the Charter of 1774 and the Letters Patent 
of 1862 and 1865 to grant him a decree for divorce. 
Јоовхрва Мати BANERJEE с. ELIZABETH l'ANERJEE 
. C. W. М. 350 
1. — 8, ol. (2)— District Judge—Judi- 
cial Commissioner of Oudh— Оміћ Civil Courts Act 
(Act XIII of 1879), а. 27.— À decree dismissing в suit 
dissolution of marriage made by the Judicial 
Commissioner of Oudh, exercising the powers of a 
District Judgo under Act XIII of 1879, and the 
Divorce Act, 1869, is appealable to the High Court 
of the North-Western Provinces. Morean r. MoR- 
вах - A cus . LL. R., 4 All, 306 
08, — — — — el. (), and s. 10—Desertion 
— Adulterg — Judicial separation. — A husband and 
wie living in British Burma separated in 1861 ; 
the wife, for reasons of convenience, going to England, 
bot with no intention of a permanent separation. 
After her departure, the husband contracted an adul- 
terous connection with a Burmese woman, which was, 
however, чарота to the wife e Dates ра 
separation he kept up correspondence with his wife, 
and in some of his letters he expressed an intention 
of never returning to England; and in 1868 cx 
pred his willingness to aid her in obtaining a 
vore. The wife never openly consented to the 
separation, although she could not be said to have 
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DIVORCE ACT (IV OF 1869)—continued. 


wife was not entitled to a divorce, but only to a judicial 
separation, as there was no evidence of desertion, 
Desertion under the Indian Divorce Act implies * an 
abandonment against the wish of the person charging 
it,” and although the word “abandonment ” is 
undefined, the effect of the clause is to introduce into 
the Indian Statute the view adopted by the Courta in 
England in construing the English Act. "The expres- 
sion “ against tho wish of ” is to be construed as 
meaning contrary to an actively expressed wish of 
the person charging abandonment, and notwithstand- 
ing the resistance or opposition of such person, А 
wife is bound, when sceking to prove desertion, to 
give evidence of conduct on her part, i 
unmistakeably that such desertion was against her 
will The decisions of the Probate and Divorce Courte 
in England must be taken to be а guide to the Courts 
in Indis under the Indian Divorce Act, except when 
the facts of any particular case, arising out of the 
peculiar circumstances of Anglo-Indian life, constitute 
& situation such as the English Courts are not likely to 
have had in view. FOWLz v. FOWLE 

(LL R., 4 Calc., 260 : 3 C. L. R., 484 
3 — вв, and 18— Matrimonial jurisdic- 
tion— Marriage — Nullity.—The High Court cannot 
entertain a suit of в matrimcnial nature otherwise 
than as provided by the Iudian Divorce Act, and 
therefure has no jurisdiction to make в decree of 


nullity on the ground that the merge was invalid, 
13 B. L. B, 109 


GasPER с. GONBALYES ,„ 

L ——— s. 1— Practice— Inspection of let- 
ters.—The respondent is entitled to have brought into 
Court letters written to her by the petitioner while 
the facts to which they speak were fresh in her 
memory. 14 the petitioner has none, he should make 
an aflidavit to that effect. GORDON c. GORDON 

[3 B. L. R., O. C, 100 

8 — — — ——- Practice Sta, 
ceedings— Petition for divorce in ‘indie’ Sade y 
wife in England for restitution of conjugal rights. 
—The petitioner, having (as he believed), on the 
12th December 1585, discovered that the respondent 
had been guilty of adultery, brought her from Secun- 
derabad to Bombay, and sent her to England on 
the 25th December 1886. On the 26th February 1886 
ho filed his petition in the High Court of Bombay. 
On the 26th March 1886 the respondent, filed a suit 
against the petitioner in the High Court of Justice 
in England for restitution cf conjugal rights. On 
motion made on respcndent’s bebalf to stay proceed- 
ings in the present suit until the suit in England 
should be determined,—Held, in the circumstances 
of the casc, that a stay of proceedings ought not to 
be granted. THORNTON е, 1 новхток 

[L L. R., 10 Bom., 422 

8. бий for dissolution of 
marriage— Evidence of marriage—Judicial separa- 
tion, Previous decree for—Crwelty—Adultery— 

iy of parties.—In a suit for dissolution of 
marriage by reason of the cruelty and adultery of the 
respondent, the first cl and the marriage of 
the parties were held to be established by the production 
of в previous decree for judicial separation on acccunt 
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of cruelty, and by proof of the identity of the parties. 
Bland v. Bland, 35 L. J. P. § M», 104, followed, 
Lenie о, LEDLIE . L L. B., 23 Calc., 544 


4. —— Nature of the marriages 
contemplated by the Act—Suit for dissolution of 
marriage—Monogamous marriage.—The petitioner 
wife married according to the rites of the 

‘The wife subsequently left her hus- 
in adultery with another man. Both 
the husband and wife subsequently became Christians, 
but the wife continued to live in adultery. The hus- 
band sued under Act 1V of 1869 for the dissolution of 
the marriage. Held that, baving regard to в, 7, the 
marriages contemplated by the Act are those founded 
on the Christian principle of a union of one man aud 
one woman to the exclusion of others, and that conse- 
quently the Act does not contemplate relief in cases 
where the parties have been married under the rites of 
Hindu law, a Hindu marriage not being a monogamous 
one. Hyde v. Hyde, І. В. 1 P. $ Ds 130, and 
Brinkley v. Attorney-General, L. R., 15 P. D. 76, 
cited and followed. Gobardhan Dass у. Jasadamoni 
Dassi, I. І. By 18 Calc, 252, dissented from. 
THAPITA PETER c. Тпаргта LAKASHMI 

[L L. R., 17 Mad., 235 

5. Rules and principles 
referred to in в. 4—The principles and rules 
referred to in s. 7 of Divorce Act, IV of 1869, are 
not mere rules of procedure such as the rules which 
regulate appeals, but are the rules and the principles 
which determine the cases in which the Court will 
grant relief to the partics appearing before it or 
refuse that relief —rules of quasi-substantive rather 
than of mere adjective law. А о. B 

[L L. R., 22 Bom, 618 


1. в. 11— Addition of co-respondent — 
Prostilute—Amending petition —Laches of peti- 
tioner.—Under the Divorce Act, IV of 1809, the 
addition of в co-respondent is not necessary if the 
wife has been leading the life of a prostitute, and 
the petitioner knows of no person with whom adultery 
has been committed. Where the respondent was 
living, not a life of promiscucus iutercourse with all 
who sought her, but living with separate persons 
in succession, aud professed to be ableto attribute her 
respective children to в father, she was held not to be 
leading a life of prostitution within the meaning of 
the Act. Where в pet ected for fourteen 

сага to take any steps to obtain a separation from 

is wife, whom he knew to be living in adultery, 


the Court refused to allow the petition to be amended , 


by the addition of co-respondente, Rox e. Вов 
В B. L. R., Ap, 9 


$ ——— and s. 15—Intercening in 
adivorce suit—Allegation by the husband in his 
answer that the wife committed adultery—A pp 
cation by the alleged adulterer to intercene.—A 
person who has beon charged by the husband, in his 
answer to a petition by the wife for divorce, with 
having committed adultery with the wife, is entitled to 
intervene. Wheeler v. Wheeler and Rhodes, L. В 
14 P. D., 164, followed. STEVENSON e. STEVENSON 

[4 C. W. N., 506 


DIGEST OF CASES. 


( 2368 ) 


| DIVORCE АСТ (ТУ OF 1868)—continued. 
в. 18—Collusion—Collusion in pre- 

sentation of petition for dissolution.—Subsequently 
to the institution o! uit for dissolution of is 
aud on the seme day on which the suit came on for 
hearing, the petitioner and the respondent each filed 
petitions, setting out that it was agreed between them 
that from that date the marriage between them should 
be dissolved; that neither of them should have any 
claim against the other; that each should marry 
aguin at pleasure, and prayed that dissolution of 
the marriage might be granted on these terms, cach 
party bearing his and her own costs. Held that this 
amounted to collusion within the mea of s. 13 of 
Act IV of 1869, and that the petition must be 
dismissed. CHRISTIAN e. CRISTIAN 

И [L L. R., 11 Calc., 651 
вв. 13, 14, and 15—Cruelty—Con- 
—The petitioner sued for a divorce on the 
ground of his wife's adultery. The adultery was 
admitted, but the respondent proved that her husband 
had been guilty of various acts of cruelty towards 
her, which disentitled him to have an unconditional 
divorce, and claimed on this ground a right toa judicial 
separation with alimony under s. 15 of the Indian 
Divorce Act. She was at the time of the suit living 
with the co-respondent. Held that the respondent 
was not entitled to в decree for judicial separation 
withalimony. The Court has discretion, under s. 14 of 
the Act, to refuse a decree for divorce if the petitioner 
has been guilty of cruelty, although the cruelty may 
have been condoned. Ss. 13, 14, and 16 of the Indian 
Divorce Act commented оп. GORDON г. GORDON 
AND SARAN . . . SBLLR,O.C, 


в. 14—Cruelty—P leading: 
Тине Tho cruelty must be specifically pleaded, 
and, if it isnot, the Court will not allow the issue to bo 
raised or evidence given of it. KELLY е. KELLY 
AND SAUNDERS. . . ЗВ. L. R, Ар. 6 
2 Husband and wife 
Charges against wife x adultery—Cruelty.—A 
false charge by в husband against his wife of adul- 
tery, although such charge is made wilfully, mali- 
ciously, and without reasonable or probable cause, is 
not an act amounting at law to cruelty, so as to 


entitle the wife to в judicial separation. AUGUSTIN 
v. Асосвтіх . . . LLR, 4 All, 374 
3. Condonation of adultery— 


Revival by wifes misconduct.—When a husband, 
having received reasonably probable information of 
his wife’s adultery, has, by continuing cohabitation, 
condoned the offence, subsequent misconduct of the 
wife tending to, thongh fallin short of, adultery, 

; revives the condoned adultery. PEREIRA с, PERERA 
AND BoUNJOUR . . LL.RE,5Med,118 
4. — — — —  Dissolution of marriage— 

| Discretionary bar— Separation. from wife without 
reasonable cause—Conduct conducing to wifes adul- 

| tery.—A husbaud separated himself from his wife, 
| who up to the time of his doing so was a virtuous 
woman, merely because she had run him into debt. 
He did not write to her, or go to sce her, or make her 
an allowance proportionate to his income, after he had 
done so. Held, upon a petition by tho husband 
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‘for dissolution of his marriage on the ground of his 
wife's adultery, such adultery having been committed 
during such separation, that his conduct towards his 
wife disqualified him from obtaining the relief sought. 
HOLLOWAY e. HOLLOWAY AND CAMPBELL 


[I. L. R., 5 All, 71 


—Á - Conduct of petitioner con- 
ducing to adultery—Just and reasonable cause for 
desertion—Drunkennese of wife— Leaving wife 
without provision for maintenance.—Evidence ad- 
duced at the hearing of a petition by a husband for 
the dissolution of his marrage with lis wife showed 
that the petitioner had left his wife voluntarily on 
account of her drunkenness; that he had not main- 
tained her or contributed to her support since so leav- 
ing her ; that he had no reason for believing that his 
wife had committed adultery during the time he had 
lived with her; and that ehe had (if the evidence 
were believed) been leading an immoral life since the 
petitioner, had во left her. The petition was dismissed, 
Whereupon the petitioner appealed. Held that the 
Petitioner, having deserted his wife without just 
ог reasonable cause and without making any provi- 
sion for her, had conduced to the adultery (if any had 
been committed), and the petition had been rightly 
dismi Xe. В, 22 Май, 388 


Ө, вый for dissolution of 
marriage — Adullery of petitioner during marrias 
—Diecretion of Cowrt.—The Courts in India will 
adopt, as а guide in the exerciso of the judicial dis- 
tion i in granting or refusing a decree of dissolution 
of marriage given by s. 14 of the Indian Divorce Act, 
the principles laid down in the English decisions with 
to the corresponding section in the English 
Act (20 & 21 Vict., с. 85, в. 31). The discretion to 
be exercised under в, 14 of the Indian Divorce Act 
must be a regulated discretion. The Court caunot 
grant or withhold в divorce on the mere footing that 
the petitioner's adultery is more or less pardonable, or 
that it has been more or less frequent. There must 
be special circumstances attending the commission of 
‘such adultery, or special features placing it in some 
category capable of nct statement and recognition, 
in order that the discretion may be fitly exercised in 
favour of a petitioner. G—— 0. G— 
[8 Bom., О. С, 48 


T. — — —— Desertion.—In a suit by a 
wife for a dissolution of her marriage on the ground 
of her husband's adultery and desertion, the adultery 
was proved, and it was found that the wife, notwith- 
standing the gross misconduct of her husband, con- 
tinued to live with him for some years, during which 
time she supported her husband and herself by ber 
own earnings, he contributing nothing to her support ; 
that eventually, under the pressure of pecuniary difi- 
culties, brought about by her husband’s extravagance 
and dissolute habita, they came to an arrangement by 
which she went to live with her friends and he resided 
at his mother’s house, until they could again find 
means to provide & common house ; that for two years 
previously to the separation, though they had lived 
together, no conjugal intercourse owing to the hus- 
band's misconduct had taken place between them; 
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that he left his mother’s house without telling his 
wife where he was going, and subsequently went to 
Madras, where he had sinee resided. Held in the 
Court below, following the case of Fitzgerald v. 
gerald, L. R., 1 P. & D., 694, that the separa- 
n having originally been by mutual consent, deser- 
tion could not take placo until cohabitation had been 
resumed; desertion not being proved, the wife was 
only entitled to в decree for judicial separation, Held 
on appeal that the separation, not being brought 
by the act of the wife, but by the husband's miscon- 
duct, distinguished the case from that of Fitzgerald 
itzgerald, and that, under the circumstances, the 
desertion was proved) and the petitioner was entitled 
to в decree for a diss:lution of marriage. Woop e. 
Моор . I. L. R., 8 Calc., 485: 1 C. L. R., 558 


Delay—Connicanc 
no absolute limita- 
tion in the case of a pttition for dissolution of 
marriage, yct the first thing which the Court looks to 
when the charge of adultery is preferred is, whether 
there has been such delay as to lead to the conclusion 
that the petitioner had cither connived at the adultery 
or was wholly indifferent to it; but any presumption 
arising from apparent delay may always be rebutted 
by an explanation of the circumstances. WILLIAMS e. 
WIiLAMS , . . L L. R, 8 Cale, 688 

9, — —  — — Suit for divoree for adul- 
lery—Delay in bringing suit — Evidence of connie- 
ance.—The marriage took place in 1800; the adultery 
commenced almost simultancously with the marriage. 
The relief was sought in 1872, Held that, ва until 
1869 there was no means of obtaining relief, the 
question was whether the delay since that time had 
been sufficiently accounted for. Petitioner's excuse 
was that he believed that after seven years he could 
‘contract a second marriage. Held also that the 
delay ought not to be construed into an insensibility to 
the injury sustained, and the cther circumstances 
of the case rebutted the existence of indifference 
approaching to connivance. DEYASAGAYAM PITCHA- 
MATHOO r, NAIYAGAM . Е . T Mad., 984 


Decree based merely on admissions and without re- 
cording evidence—Collusion.—A decreo for disso- 
lution of marriage cannot be made merely on admis- 
sions and without recording any evidence, Bar 
Кахко е, Sarva Tova . LL, R., 11 Bom., 624 
1L —______—_ Evidence of marriage.— 
‘The bare assertion of а petitioner under Divorce Act, 
1869, is not sufficient, proof of her marriage to satisfy 
the requirements of that Act. RATHNAMMAL e. 
MANIKKAM . . . L L, R., 16 Mad., 455 
12. - Marriage by petitic 
before decree of District Court confirmed by High 
Court—Ignorance of law—Discrelion of Court to 
make decree absolute.—Aiter the District Court had 
a decree for dissolution of marriage, but before 

the confirmation of the decree by the High Court, the 
petitioner, in ignorance of the law, married another 
woman, but he ceased to cohabit with the woman 
on discovering his mistake. Under the circumstances, 
the High Court made the decree absolute, holding 
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that, under а, 14 of the Indian Divorce Act (IV 
of 1869), it had a diserction to do so,  KYTR v. 
Кутв AND Соокв . . LL. В, 20 Вот, 868 
L ——— —— s. 16—Motion to make decree 
nisi absolute—Service of decree nisi on respondent 
and oo-respondent—Practice.—When wn applica- 
tion was made by the petitioner to make abslute a 
rule nisi for dissolution of his marriage with the 
respondent, and it appeared he had tried in vain to 
discover the ре and co-respondent so as to 
serve them with notice of the decree nisi, the 
Court made the decree absolute without such service, 
WARDEN о. WARDEN . BR., Ap., 39 
з Application to make decree 
siri absolute—Notice.—The parties against whom 
a decree is made in а suit for divorce against the 
wife cannot come in to show cause why a decree 
sis should not be made absolute: therefore, in an 
application to make the decree absolute, it is imma- 
terial that the respondent has had no notice of the 
application, — WILLIS о. WILLIS 
[4 B. L. R., О. C., 52 
з. Practice—Decres absolute 
—Service of decree on respondent.—It is not neccs- 
sary, in order that a decree misi for dissolution of 
marriage may be made absolute, that the decree 
should bo served upon the respondent. Hicks е, 
Hioxs . ` .  LL.R, 8 Calc, 756 


-— Divorce, Suit for— Decree 


4. 


absolute— Notice of application to make decree 
absolute—Practice.—When a decree misi has been 
served on the respondent in a divorce suit, it is not 
to give him notice of an application to 

Gowns e. Gowns 
[L L. R., 18 Calc., 443 


ake such deeree absolute. 


applicati 
decroo wisi made absolute, where it appeared that 
the decree had been passed ez-parfe, after the 
i summons had been personally served on the 
dent and that, owing to this, the petitioner 
being unable to discover the whereabouts of the 
respondent, who had left Calcutta immediately after 
the decree was passed, no copy of the decree had been 
served on him, or notice of the application given him, 
—Held that sufficient cause was shown for the 
decree being made absolute, notwithstanding it had 
not been served, or notice of the application given, 
and the decree was made absolute accordingly. 
Нонтив о. HUNTER . L L. E. 18 Calo., 539 


в. Intervenor—Procedure 
after decree nisi on application by respondent for 
liberty to intervene.—A wife sued for dissolution of 
her marriage on the grounds of her husband's adultery 
and cruelty. The respondent did not appear or file 
an answer, and the case was heard ez-parte, and 
resulted in a decree nisi being passed. Subsequently, 
and before the decree was made absclute, the respon- 
dent applied for liberty to intervene under the prc- 
visions of cl. (c), в. 16 of the Divorce Act, the applica- 
tion being based on affidavits alleging, infer alid, col- 
lusion on the part of the petitioner, Held, following 
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— Practice.—]n an application ta have a 
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g v. King, I. L. R., 6 Bom., 416, that the respon- 
mt could not be allowed to intervene or be heard 
when the decree came on to be made absolute, but 
that the affidavits should be filed, and that notice 
should be given to the petitioner that the decree 
would not be made absolute until the matter set out 
in the atlidavits as regarded the collusion had been 
cleared пр, NTEPAEN v. ЭТЕРИЕМ 

[L L. R., 17 Calc., 570 


person to interre; 
ing after decree nisi—Right to move for new trial 
—Practice—Procedure—Review—Ciril Procedure 
Code, 1877, s. 623 — Limitation Act, 1877, art. 169 
— Motion to make absolute a decree niri — Disere- 
tion of Court to refuse mofion— Further. enquiry 
ordered by Court.—A wife sued for dissolution of 
marriage on the grounds of her busband’s adultery 
and cruelty, The respondent entered an appearance 
throngh a solicitor, but did not file any written state- 
ment, and did not appear at the hearing, and в decree 
was mado for the petitioner on the 26th July 1881. 
On the 3rd October, 7, who had acted as solicitor for 
the respondent, appeared as intervenor, and under 
в. 16 of the Divorce Act (IV of 1869) obtained a 
rule nisi calling on the petitioner to show cause 
why & new trial should not be had and all further 
proceedings under the decree mis should not be 
stayed. The rule was obtained upon an affidavit of 
Т, in which he stated that since the date of the 
decree nisi he had been informed by the respondent 
that the petitioner had been, prior to that date, 
guilty of adultery with a person whose name 
mentioned; that he was informed by the respondent 
that the reason why he (the respondent) had not 
defended the suit was that he wished to avoid 
making public the fact of his wife’s adultery, and 
thus injuring tho prospects of his children that 
application had been made both to the Advocate 
General of Bombay and to the Government Solicitor 
that they sheuld intervene as representing the 
Queen's Proctor in India, but that both had declined, 
The respondent also filed an affidavit corroborating 
the statements made in 7"s affidavit. In showing 

inst the rule it was contended on behalf of 
the petitioner that under the Divorce Act (IV of 
1869) the proper course for а third person wishing 
to intervene was to file an appearance and then to 
show cause on the motion to make absolute the decree 
nisi, and that the rule for а new trial was wrong in 
form. Held that a new trial could not be granted, 
there being no provision in the Civil Procedure Code 
(Act X of iem, for the granting of а new trial 
The respondent himself could only have applied for 
a review of judgment under s. 628, and, even if 
otherwise entitled to a review, the motion of the 
23rd October 1881, regarded as an application for а 
review, was too late under cl. 162, sch, II of the 
Limitation Act, XV of 1877. Assuming that a 
third person had the right to apply for a review of 
judgment, 7s application of Srd October 1881 was 
also barred. Held also that under the Divorce 
Act (IV of 1869) в third person may show cause 
against a decree nisi being made absolute, but is not 
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at liberty to institute proceedings, e.g., by obtaining 
a rule, as was done in this саво. Held also that 7; 
who had been the solicitor to the respondent, and who 
was, in fact, acting at the instance of the respondent, 
was not entitled to intervene or to show cause against 
the decree being made absolute. A respondent has 
no right to show cause, and he cannot do indirectly 
through another what he is not permitted to do him- 
self. Counsel on behalf of the petitioner subsequently 
moved to make the decree wisi absolute, and con- 
tended that, the Court having held that 7 bad no 
right to intervene or to show cause, the affidavits 
filed by him should be disregarded and taken off the 
file, and that, no causo having been shown by any 
other person, the petitioner was entitled, under the 
provisions of s. 16 of the Divorce Act (IV of 169), 
to have the decree made absolute. The Court, how- 
ever, refused the motion, and adjourned the case, 
directing that the petitioner should attend personally 
on а day specified, in order that the matters alleged 
in the affidavits might be investigated. Кіно ©. 
Kme . . + . LL R, 6 Bom, 416 


88, 16 and 17—Suit for dissolution 
of marriage—Decree mate by District Judge— 
Confirmation by High Court—Application by peti- 
tioner and respondent that decree should not be 
made absolute—Compromiee.—In a suit for divorce 
by the husband as petitioner against his wife and 
another person as co-respoudent, the Court of the 
Judicial Commissioner of Oudh, where the suit was 
instituted, passed a decree nisi, and the record of the 
case was forwarded to the High Court for confirm- 
ation under s. 17 of the Indian Divorce Act. The 
petitioner and the respondent, his wife, also forwarded 
to the High Court, through the Registrar of the 
Court of the Judicial Commissioner, a petition 
in which they expressed their intention of living 
together as man and wife, and asked the Court not 
to make the decree absolute. On the 2nd June the 
case came before the Court, when an order was 
passed that it should stand over for a fortnight to 
enable the petitioners to appear in person or by 
pleader. At the adjourned hearing both the petitioner 
and the respondent were represented by one vakil, 
‘and he prayed the Court not to make the decree nist 
absolute. Held by Крав, C.J., and Вворноват, J., 
that the should accede to tho prayer of the 
petition, and not make absolute the decree passed by 
the Judicial Commissioner of Oudh. Further, that a 
suit fora divorce is tobe dealt with like all other 
cases between private litigants, and therefore the 
High Court should not make a decree wisi absolute 
without motion being made to it to that effect. 
Held by Манмоор, J., that proccedings in a Divorce 
Court are i-criminal, and that they are gov- 
етой by rales in many respects vastly different from 
those which govern ordinary civil litigation, especially 
in the matter of compromise or mutual agreement 
between tho parties, Held further that, as in the 
Indian . Divorce Act no express power is given to tho 
ies to tho suit to prevent а decree nisi passed 

it by the District Judge from being made absolute, 
the principles of the practice of the English Divorce 
Act in such в matter might well be followed, and 
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DIVORCE ACT (ТУ OF 1869)—continued, 
an order be made at the desire of both parties stayi 
eedings in the cause and not setting ai 

which cannot be done. Lewis v. 

Lewis, 30 L. Cur. 


LEY v, CULLEY . . 


1. — в. IT— Act XIV of 1859, o. 1,ol. 16. 
—Act XIV of 1859, в. 1,1. 16, does not apply to 
divorce suits. А decree of а High Court confirming 
the decree by a District Judge for dissolution of 
marriage reversed, so far as it affected the core 
spondent, and condemned him in costs, HAY v 


е TIO B. L. в, P.O, 301 18 W. R., 480 

L. R, L A, Sup. Vol, 106 

and s, 20—Decres for 

nullity of marriage—Cosfirmation by the High 
Cowri—Tima of confirmation.—Under the Indian 

Divorce Act (IV of 1869), a decree for nullity of 

marriage made by a District Court cannot be cone 
firmed by the High Court before the expiration of 
six months from the pronouncing thereof. А е, В 
[L L. R., 93 Bom., 460 


3. — — —  - — Decree for nullity of mare 
riago passed by a District Judge—Confirmation of 
decree by High Court — Period. for oonfirmation— 
Evidence Act I of 1879, гг. 41, 44.—8. 20 af the 
Indian Divorce Act, No. IV of 1869, does not make 
the proviso in в. 17 applicable to the confirmation by 
the High Court of a of nullity of marriage 
made by а District Judge, and such в deoree may 
therefore be confirmed before the expiration of six 
months from the pronouncing thereof. — 4 v. В, I. L. 
В. 23 Bom., 460, dissented from, Assuming the proviso 
in s. 17 to be applicableto в decree of nullity, а decree 
by the High Court confirming the same before the six 
months’ period has expired, cannot on that ground be 
treated as made by a Court not com] to make it, 
within the meaning of ss. 41 and 44 of the Indian 
Evidence Act, 1872, and is therefore under a 41 cone 
clusive proof that the marriago was null and void, 
CasToX v. Castox - LLB, 23 AIL, 970 


— ва. 18, 19 (9). 
See Маввлав , IL L, R., 17 Calo, 894 


British India, resident within the limita of Сасна, 
and members of the Roman Catholic religion. 
defence to the suit was that в previous marriage 
on 6th December 1871, been performed between the 
respoudent and the petitioner’s sister, and the re 
spondent prayed that the sccond marriage might be 
dec 


lared а nullity. The ceremony of 6th Decem. 
ber 1871 had taken place while the petitioner's sister 
was on her death-bed and i» eztremis, and had been 
celebrated in accordance with the rights of the 
| Boman Catbolic Church, and it was beld both by the 
| original Court and on appeal to be a valid marriage, 
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The first Court (CUNNINGHAM, J.) held that the 
second marriage was null and void on the ground that 
the parties were within the prohibited degrees. Held 
by the Full Bench,—The prohibited degrees mentioned. 
in s. 19 of the Divorce Act do not necessarily mean 
the degrees prohibited by the law of England. АП 
that was known in respect of the parties to the 
marriage being that they were Roman Catholi 
subjects with Portuguese names, and it not having 
been found whether they were of English or any 
other European descent, or of native or mixed 
parentage,—Held that the prohibited degrees for the 
parties to the marriage were not the degrees prohibited 
by the law of Englaud, but those prohibited by the 
customary law of the class to which they belonged, 
that is to say, the law of the Roman Catholic 
Church ав applied in this country. — Lorrz е. Lorgz 

[L L. R., 12 Calc., 706 


ss. 19 and 58. 
See Маввтлов . L L. R., 19 Calc., 106 


—- 8. 85— Costs of respondent—Suc- 
cession Act (X of 1865), г. 4.—In a suit by a 
husband for a divorce on the ground of his 


ов 
adultery, an application was made that the petitioner 
should be directed to pay the respondent's costs. 


The marriage took place after the passing of the 
Succession Act, 1865, and it was contended that, 
as s. 4 of that Act did not allow the husband to 
acquire any interest in his wife's property, he would 
not be made to pay her costs; there was, however, 
no evidence before the Court that the wife had any 
separate property, and the application was granted. 
Bioipumkp y. BUOADHEAD . BB, L. R, Ap, 9 


2. Payment of wife's costs. — 
On an application by the wife that a sum should be 
paid into Court to cover her costs of a suit for divorce 
in which she was responded, the Court ordered 
the Registrar to estimate the probablo expenses of 
the suit from the commencement to the date of final 
hearing: such sum was ordered to be paid into Court, 
the wife's proctor to have в lien on the sum to the 
extent of his costs. Ап application that the amount 
estimated should be paid out of Court to her w 
refused; but the Court granted an application that 
the respondent’s costs incurred should be taxed, and 
the amount thercof be paid out of Court to her 
proctor. KELLY v. KELLY AND SAUNDERS 
Е ЗВ. Г. E, Ap, 5 
$ Suit for judicial separa- 
tion—Return to cohabitation—Withdrawal of 
suit—Coate.—Where, in a suit by a wife against 
her husband, the attornoy for the petitioner made au 
application on notice to the petitioner, the respon- 
dent, and the respondent’s attorney, for an order that 
the suit be dismissed or withdrawn, and that the 
Petitioner's costs be taxed and the amount thercof be 
id to bim by the respondent, and stated in bis 
affidavit that he had instituted the suit under the 
instructious of the petitioner; that the parties had 
returned to cohabitation and the suit had been amicably 
settled; that the petitioner had since instructed 
him to withdraw the suit, and the respondent would 
pay the costs, for which purpose he had drawn a 
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petition, which the respondent’s attorneys would not 
agree to, the Court granted the appli 
to direct that the costs of the pctitioncr’s attorney, 
when taxed, should be paid by the respondent, but 
refused to make any order for the withdrawal or 


[9 B. L. R., Ap, 6 


-— Suit for judicial separation 
y of husband for costs of wife—Suocession 
Act (X of 1865), г. 4.—1n a suit for judicial separa- 
tion between persons subject to the Succession Act, 
the Court will not, unless under exceptional circum: 


in England acts, in requiring the husband, in а 
suit for judicial separation, to provide for his wife's 
costs, is Uascd upon the absolute right which the law 
formerly gave the husband upon marriage to the 
whole of his wife's personal estate, and to the income 
of her real cstate, leaving her destitute of all means to 
conduct her case; but this state of the law has been 
completely altered in India by s. 4 of the Succession 
Act, which prevents any person from acquiring, or 
losing, rights in respect of property by marriage. 
Pzopr e. Рнову 

[L L. R., 5 Са1с.,357:5 C. L. B,1 


B. — Corte of wife—Succession 
Act, 1865, s. 4—Married Woman's Property Act, 
1874.—A wife without property of her own seeking 
* divorce is entitled to have provision made by her 
husband for the payment of her costs in the suit, 
Proby v. Proby, I. L. R., 5 Cale., 857, distinguished 
and observed upon. NATALL v. NATAL 

[L L. R., 9 Mad., 13 


— Costs of suit by husband 
against wife for divorce—Deposit of costs —Stag of 
proceedings until coss paid—Poverty of husband, 
—In s suit brought for dissolution of a marriage 
solemnized in 1859 (the parties to such marriage being 
of Anglo-Indian domicile) the respondent, being 
possessed of no separate property of her own, applied 
to the Court for an er directing her husband to 
deposit in Court a sum sufficient to cover her probable 
costs of suit. The Court made an order directing the 
Registrar to estimate and certify the wife’s probable 
costs of suit, and directed the husband to pay the sum 
во certified into Court. The husband, being а man of 
next to no means, failed to pay into Court the sum 
certified by the Registrar. Held, on an application by 
the wife to stay proccedings until such costs were 
paid, that it would be unreasonable to stay proceedings 
on account of the husband being unable to pay into 
Court that which he did not possess ; but that, inas- 
much as the affidavits filed by the parties were con- 
tradictory as to the means of the husband, the matter 
should be referred (if the parties во desired it) for an 
enquiry by an officer of the Court into the question 
of means, THOMSON є. THOMSON 

[L L. R., 14 Calc., 580 
Husband and wife—Suit 
wife—Practice—Rwles and 


1. ——————— 
against wife—Costs of 
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DIVORCE АСТ (IV OF 1868)—continued. 
regulations in divorce cases in England.—Ina suit for 
в divorce instituted by a husband against his wife, the 
Court has в discretion to make the husband pay the 
wife's costs already incurred, and to give security for 
her future costs. Rule 158 (as amended, 14th July 
1875) of the English Rules and Regulations in divorce 
cases, which govern the practice of the Court in 
England, ought, having regard to в. 7 of the Indian 
Divorce Act (IV of 1869), to govern the practice 
of Indian Courts. MAYHEW с. MAYHEW 
0. L. R., 19 Bom., 208 
8. Husband and wife—Suit 
against wife—Costs of wife—Practice.—Unless 
special circumstances are made out, the husband will 
not be ordered to pay the wife's coste in в suit by the 
husband for dissolution of the marriage. Proby v. 
Proby, I. L. R., 5 Cale., 857, followed. THOMAS v. 
Tomas . . В L. R., 23 Calc., 918 
Yovxo е. Youre L L. R, 88 Calc., 916 note 
. ——— —— Withdrawal of petition for 
dissolution of marriage—Costs of petitioner, от 
shat scale allowed—Divorce Act (ТУ of 1869), as, 7 
and 45.—The petitioner on the 2nd June 1896 
presented her petition, in which she prayed for the 
dissolution of her marriage with the respondent on the 
ee of adultery and cruelty. А commission was 
med at her instance to examine witnesscs in England 
on the charges of adultery and cruelty, and the result 
of their evidence was that the petitioner was satisfied 
that the charges brought by her against her husband 
were wholly unfounded, and she, on the 2nd September 
1897, applied for leave to withdraw her suit, and for 
nt of her costs by the respondent. She con- 
tended that her costs should be paid by him as between 
attorney and client. The respondent submitted he 
ought to pay costs as between party and party. Held 
that the petitioner’s coste, including costs of this applica- 
tion, be taxed as between party and party, it being 
open for the attorney for the wife to sue the husband 
for the rest of the costs, Burr v, BUTT 
35 Calc., 232 


(LLB, 
2 C. W. N., 37 


10. and s, 80 —Alimony pen- 
dente lite—Decree nisi for dissolution of marriage 
—Application to make decree absolute—Arrears 
of alimony.—A husband who had obtained a decree 
nisi for the dissolution of his marriage with bis wifo 
on the ground of her adultery applied to have such 
decree made absolute. АЁ time tl pplication 
was made, arrears of alimony pendenfe lite were due 
to the wife. The Court (Straicut, J.) refused to 
make such decree absolute until such arrears were paid. 
Dz Ввкттон e. Dz Вввттон І 1, В., 4 АП, 295 


11, — — ——,.——— and в, 8 T— Alimony pen- 
dente lite— Permanent alimony— Practice.—Alimony 
pendente lite cannot be granted on an application made 
after a decree nisi in the suit has been passed, nor ix it 
in the power of the Court to grant permancnt alimony 
‘until an ipto is le to make such decree 
absolute, BENNETT v. BENNETT 

(I. L. В. 11 Calo., 354 

1. в. 86—Application for alimony. 

—In en application for alimony it is sufficient to set 


то, п 


DIGEST OF CASES. 
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DIVORCE АСТ (ТУ OF 1869)—continued. 
out the fact of the marriage in the petition, An 
affidavit to that effect is unnecessary. In making the 
application, it is sufficient to show the Court that 
there has been ceremony which might be в valid 
marriage ; and therefore, where the 
shown to be the respondent's deceased wife's sister, 
alimony was granted. CRUMP e. CRUMP 

B (3 B. L. В, O. C., 101 


Alimony pendent 


2. 
Practice. — Alimony pendente lite willbe granted by 
the Court from the Tate of the service of citations 
not from the date of the return. KELLY о. KELLY 
AND SAUNDERS . iB . ЗВ. Г. В. Ap, 4 


[3 Alimony pendente lite— 
Wife living with co-respondent—Costs.—In a suit 
by the husband fora divorco on the ground of his 
wife's adultery, where it is found that the wife is 
at the time of presenting the petition living with 
the co-respondent, or living apart from the husband, 
under such circumstances that she does not pledge 
his credit, an application by the wife for slimony 
pendente lite will be refused. — Semble— The wife's 
costs, however, will be allowed. GORDON e. GORDON 
AND SABAN . . . ЗВ. 1. В. Ap, 18 


4. Alimony—Failure to pay 
—Altachment of respondent.—The respondent a 
suit brought by a wife for the dissolution of her mar- 
riage was ordered to pay her R120 в month for ali- 
mony, and to pay into Court R2,000, the certified 
amount of her coste. On his failure to pay this sum, 
he was directed by a further order to pay into Court 
to the credit of the suit R300 monthly, out of 
which 9120 were for alimony and the balance for 
costs. The respondent continued in receipt of his 
usual income, but failed to make the payment 
directed by the order of the Court, and subsequently 
filed his petition of insolvency; in his schedule he 
entered the Accountant General as a creditor for 
£2,000, but made no mention of his liability for ali- 
mony, and he bad not fled any accounts. On an 
application by the petitioner for his attachment 
stating the above facts, the Court granted the 
attachment. GEORGE v. GEORGE 

[l B. L. R., Ap, 2 


mony was treated by consent on sppeal as s 

ition for alimony. it speared tl е respon- 
Rent was in receipt of a from Government 
which was subject to deductions on account of the 
pension and annuity funds, that his circumstances 
were involved, and he had agreed with his creditors 
to discharge his liabilities by certain instalments, 
that as part of such agreement he was keeping up а 
policy of insurance on his life, and that he was 
maintaining and educating three children in England, 
but that his salary had increased since the order first 
made for alimony. Held that the respondent was 
entitled as of right to have only the deductions on 
account of pension and annuity funds taken into 


LE 


& 
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DIVORCE AOT (ТУ OF 1869)—continued. 


ри was put to in maintaining his children, 
an 


Whether the Court has power 

an allotment of alimony made 
pendente lite on account of change of circumstances? 
È v. R +. СЫ Rọ 14 Mad, 88 


в. Alimony pendente lite— 
Application for alimony after decree misi.—The 


has jurisdiction to grant alimony pendente lite 

in à suit by the husband for dissolution of marriage 

on ап application made by the wife after в decree 
misi has been pronounced, THOMAS е, THOMAS 

[L L. R., 23 Calc., 913 


the wife and certain minor children of the mar- 
riage. On the 26th of August 1895, a petition was 
presented to the Court on behalf of E M stating that 
S M had married again on the 3rd of August 1895; 
that one of the children in me of whom alimony 
was payable had come of age on the 10th of April 1895 ; 
and that another of such children had married in April 
1893, and it was prayed that certain sums which 
had been paid into Court after the respective dates 
mentioned above as alimony in respect of the threo 
persons above referred to might be refunded. Held 
that Е М was not entitled to any refund of alimony 
except as to sums, if any, paid into Court after 
the of the filing of petition for refund and relat- 
ing to a period subsequent to that date. IN THE 

MATTER ОР THE PETITION ОР MORGAN 
[L L. R., 18 АП, 988 


lication alleging means made by в peti 
» wife, for alimony pendente lite, the respon- 
dent denied means. The Court refused to refer 
the matter to the Registrar to inquire and report, but 
ordered the respondent to attend Court for cross- 
examination as to his means. STEVENSON v, 
STEVENSON . L L. R., 20 Calc., 764 


1. — 8. 87—Permanent alimony.—Prin- 
ciple on which the Court will grant permanent 
alimony. ORDo. OrD .5B L R., Ap, 34 


2. - Alimony, Permanent.—In 
granting alimony to tho wife, the Court should be 
very reluctant, even supposing it hae the power, to tie 
up the property of the husband, and so convert 
a into an absolute interest in, and charge upon, 
his estate. Rule as to costs in Jones v. Jones, L. Вы 
2 P. & D. 883, followed. Рота о. Розъя 

(LL RB, 4 Calo, 360: 3 O. L. R., 484 
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8. Adultery and desertion— 
Delay in bringing euit—Permanent alimony.—A 
wife brought a suit for а dissolution of marriage on 
the ground of her husband’s adultery and desertion, 
"The desertion took place twenty-four years before the 
suit was brought, and ever since the husband had 
made his wife an allowance. Latterly his cire 
cumstances had considerably improved. The Court 
gave в decree for dissolution, but in determining the 
suitable amount of permanent alimony it took into 
consideration the circumstances of the husband at the 
time of the desertion, and refused to give the wife 
the full advantage of the present improved cir- 
cumstances of the husband. SMYTH г. SMYTH 

[5 B. L. В, Ap, 158 

4. Alimony—C osts, —The 
Court has power, under s. 87 of Act IV of 1869, to 
order permanent alimony to the wife when а husband 
obtains & divorce on the ground of her adultery. 
KELLY о. KELLY AND SaUNDzRS . 5 BLL. R., 


в. 40—Order as to marriage settle- 
‘By an antenuptial settlement, 4 settled 
certain immoveable property in Calcutta, to whieh he 
was absolutely entitled, upon himself for life, then 
upon his intended wife for life, and then upon the 
childron of the marriage; but in the event of the 
intended wife dying in ‘his ifetime without leaving 
issue, then upon himself, his heirs and assigns for 
ever, The marriage having been dissolved on the 
ground of the adultery of the wife before any child- 
Ten were born of the marriage, and the wife having 
subaequently married the corespondent, by whom she 
had children, and with whom she continued to live, 
the Court, under s. 40, Act IV of 1869, declared the 
settlement void as regarded the wife, and directed the 
trustecs to ге-сопуеу the property te 4 fer an 

absolute estate. Woop e. Woop 
[14 B. LB, Ap, 6 

1. 


2 Adultery of wife- Access 
to children.—When the marriage № dissolved on 
„account of the adultery of the wife, she is not entitled 
to have асссев to the children of the і 
Каш о. Кіш лир Засирввѕ . 5 В.І, R, 


See Совторх o» Camp, 
(I. L. R., 18 Calc, 479 


в. 45—Practice аг to filing written 
atatements,—In в suit for divorce on the ground of 
the wife's adultery, the co-respondent swo motw filed 
a written statement only four days before the hearing, 
and gave notice thereof only one day before. In an 
application to have it taken off the file as not being 
filed within time,—ZHeld that there was nothing in 
the rules of Court, or the Code of Civil Procedure, hy 
which the proceedings under the Act are te be 
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DIVORCE ACT (IV OF 1869)—continued. 
regulated (s. 45), which makes it compuleory on а 
party who tenders a written statement of his own 
accord to present it before tho first hearing of the 
suit, ABBOTT t. ABBOTT AND CRUMP 

[4 B. L. R., О. C., 51 


ss. 51 апа 52—Suit for dissolution 

of marriage on the ground of wifes adultery— 
Evidence of adultery—Co-respondent.—The co- 
respondent, in в suit by a husband for the dissolution 
of his marriage with his wife on the ground of 
adultery, was summoned by the petitioner in such suit 
ва в witness. The Court did not explain to him, before 
he was sworn, that it was not compulsory upon, but 
optional with, him to give evidence or not. He did 
not object to be sworn, and replied to the questions 
asked him by the petitioner’s counsel without hesita- 
tion, until he was asked whether he had had 
sexual intercourse with the respondent, - He then 
asked the Court whether he was bound to answer such 
question. The Court told him that he was bound to 
do so, and he accordingly answered such question, an- 
swering it in the affirmative. Had the Court not told 
im that he was bound to answer such question, 
he would have declined to answer it. Held, under 
such circumstances, that the co-respondent had not 
“offered” to give evidence within the meaning of 
в. 51 of the Divorce Act, 1869, and therefore his 
evidence was not admissible. De BRETTON v. DE 
Вавттон . NER . LLB, 4 All, 40 


— ——À s. 58—Witness—The respondent in 
в suit for divorce under Act IV of 1869 can be exam- 
ined as а witness, By the 52nd scction sho may be 
compelled to give evidence in the cases there sup- 
posed. In other cases her evidence is admissible if 
she offers herself as a witness. KELLY г. KELLY AND 
SAUKDERS . ЗВ. L. В., Ар, 6 


s. 53. 
SeeMasnucs L L. R, 19 Calo., 706 


See RESTITUTION ор CONJUGAL Rionrs. 
(LL R, 13 Calo., 706 
1 в. 55— Appeal, Right of—Appeal 
from decree absolute— Limitation for such appeal— 
Limitation Act (XV of 1877), ari. 151.— Under the 
Divorce Act (IV of 1869), an appeal lies from в 
deeree absolute, although the decree nisi has been left 
unchallenged. An appeal against a decree absolute 
must be filed within twenty days from the date 
of decree, that being the period prescribed for appeals 
from decrees made on the original side of the High 
Court under the law for the time being in force (see 
в, 66 of the Divorce Act, IV of 1869). Ar. B 
[L L. R., 22 Bom., 619 


opposition to the appeal. Кишт r. KELLY AND 


SAUNDERS © > . ,6BRLEB1 
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DIVORCE ACT (IV OF 18869)—conoluded. 
8. Appeal by a wife from 
order made in suit for divorce—Wifes costa 
—Security for costs—Memorandum of appeal 
admitted without requiring security.—In a suit for 
divorce brought by а wife against her husband, the 
wife obtained a decree wisi which ordered the respon- 
dent to pay a monthly sum by way of alimony to 
the wife, and also ordered him to pay the wife's costa 
of suit. Under this decree, a sum of 83,369 was due 
to the wife on the 26th May 1882. The wife 
appealed from an order made in the suit, and the 
Court, under the circumstances, admitted the appeal 
without requiring from the appellant the usual 
security for costs. KING e, Кіне 
[L L. R., 6 Bom., 487 
4. .— Appeal—Production of 
additional evidence in Appellate Court.—At the 
hearing of an appeal from a decree dismissing a suit by 
a wife for dissolution of marriage on the ground of her 
husband’s incestuons adultery with her sister M and 
crucity, theappellant produced certain letters written 
dent and M to cach other which showed 


Held that such letters were 
admissible and should be admitted, and that, having 
been brought to the Court's notice by the appellant’s 
counsel, the Court was bound in the interests of 
justice to require their production in order to enable 
it to decide the appeal on its real merita, Моволм 
е. MoRGAN . . . LLB, 4 AIL, 306 
5 Appeal from decree for dise 
solution of marriage—Omission to appeal as to 
damages—Power of High Court to deal with whole 
case on appeal,—The dccreo in a suit for dissolution 
of marriage by the husband having awarded damages 
against the co-respondent, and he not having appealed 
on the question of damages, it was contended that 
the High Court could only deal with that part of the 
decree which dissolved the marriage, Held, under 
the Indian Divorce Act (ТУ of 1869), that the Court 
had the fullest power to with the case accordin; 
as justice might require, including the award 
damages by the Court below. Ravenscroft v. 
Ravenscroft, І. В. 2 P. $ М. 376, followed, Kyra 
v. Kyrre awp Coorg — . I L. Rọ, 20 Bom., 369 


DOCK. 


See LAND BECLAIMED FROM THE SEA. 
[L L. R., 1 Bom., 518 


DOCTOR. 


Frees of— 
See Bicut ор Surt—Dooron’s FEES. 


DOCUMENT. 
See CASES UNDER CIVIL PROCEDURE 
Cops, ss. 137-140. 
See INSPECTION OP DOCUMENTS. 


Вее Ins лох o» DocuwENTS—CRDMI- 
NAL CASES. 


4n3 
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DOCUMENT —concluded, 


See CASES UNDER OFFENCES RELATING 
TO DOCUMENTS. 

See ONUS OP PROOP—DOCUMENTS RRE- 
LATING TO LOANS, EXECUTION OP, AND 
CONSIDERATION FOR. 

See Савва UNDER PRACTICE—CIVIL CASES 
—INSPECTION AND  PRODUOTION oF 
DOCUMENTS. 


See PRODUCTION o» Document, 


Alteration of— 


See CASES UNDER CONTRACT—ALTERA- 
TION OP CONTRACTS—ALTERATION BY 
Рлвтт. » 


filed with plaint, Copy of— 
See STAMP Act, 1879, вон. І, авт. 22. 
(LL.B, 15 Bom., 687 


—— — —— Loss of— 


Seo CASES UNDER — EVIDENCR—CIVIL 
Caszs—Szconpary — EYIDENOR—LOBT 
ов DzsrROYED DOCUMENTS. 


See ONUS o» PROOP—POSSBSSION AND 
Proor o» Trrrs. 
(I. L. R., 18 Calc., 201 
L R, 17 L A,150 
Person “ claiming ” under— 
See RGIsTRATION Аст, 1877, в. 73. 
L. R., 1 All, 818 


referring to will 


See WiLL—FORM от WILL. 
(LLB, 4 Calc, 721 


Buit for cancellation of— 


See CASES UNDER DECLARATORY DEOREE, 
лт ров—801т8 coNOERNING Door- 
‘MENTS. 


See Cases UNDER LIMITATION AOT, 1877, 
ART. 91. 
‘See REGISTRATION Аст, в. 50, 
[L L. R., 20 Mad., 250 


See Влант op Surr—Documents, Loss 
ов DESTRUCTION OF. 


LI. L. B, 20 Mad, 250 


See CASES UNDER VALUATION OP Surr— 
Surrs—Dzxp, SUIT TO ВЕТ ASIDE. 


Thirty years or more old— 
See Слзкв UNDER EVIDENCR ACT, s. 90, 


Unstamped or unregistered— 

See CASES UNDER — EVIDENOE— CIVIL 
Caszs—SECONDARY —— EVIDENCE—UN- 
STAMPED AND UNEEGISTERED DOOU- 
MENTS. 


DIGEST OF CASES, 
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DOCUMENTARY EVIDENCE. 


See Casts UNDER APPELLATE COURT— 
REJECTION ов ADMISSION OF EVIDENCE 
ADMITTED OR REJECTED BY COURT 
BELOW—UNSTAMPED DOCUMENTS, 


See Cases UNDER EVIDENCE—CIVIL 
Cases. 


8 UNDER EVIDENCE—CRIMINAL 


UNDER EVIDENOB ACT, вв. 9, 11 
(сть 2), 17, 32, 33, 35, 42, 68, 74, 83, 
86, AxD 90. 

See Cas UNDER SPECIAL ов SECOND 
APPEAL—GROUXDS ор APPEAL—EVI- 
DENCE, MODE OP DEALING WITH—DOOU- 
MENTARY EVIDENCE. 


Specialty documents. — The law of 
ish Indis as administered in the mofussil recog- 
nizes no distinction between specialties and other 
documents, ТлвоматА Rav SAHEB е. PINOARA 
Baxxana Rav . . + 1 Mad, 312 


DOMESTIC SERVANTS. 


See Act XIII or 1859, 
[3 B. L R., A. Cr, 38 


See WILL—CONSTRUOTION, 
(85. L. R., 244 
9 B. L. В., Ap, 4 


DOMICILE. 


See HUSBAND AND Wire. 
[L L. Е, 4 Calo, 140 


Soe MARRIAGE . 18 B. L. R., 109 
[L L. R., 17 Calo., 324 

See Suconssion Аст, в, 4. 
[L L. R. 1 Calo., 419 
L L. R., 23 Calo., 506 
бев Уп Сохвтвостпіох 6 B, L. R., 1 


in Native State. 


See LETTERS OF ADMINISTRATION. 
[L L. В, 21 Calc., 911 


— Will— Probate, Application for— 
Service under E. I. Company—21 $ 29 Vict, 
с. 106— Succession Act, ss. 5 and 10.—A Scotchman, 
who entered into the service of the East India Com- 
pany, and continued in that service after the Act 
of 1868 (21 & 22 Vict, c. 106), transferring the 
Government of India from the East India Company 
to the Crown, was passed, died in the year 1878, leav- 
ing a holograph will which was not attested accord- 
ing to the provisions of the Succession Act, but 
which was admittedly good according to Scotch law. 
Held, upon an application for в declaration that 
the document was a good will and for а grant of 
ie, that the deceased had acquired an Anglo- 
indian domicile, which he had not lost at the time of 
his death, notwithstanding the Act of 1858 and the 
Succession Act, and therefore, the will not having 
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DOMICILE—coneluded. 
been properly executed, probate was refused. IN THE 
воорв o» Еишотт .  . LL. R., 4 Cale, 106 
BCL R., 406 
— —— Domicile of widow—Capacity to 
make contract —Contract Act (IX of 1879), г. 11.— 
The domicile of a widow is the same as was her 
husband's unless she has changed it since his death. 
By the law of England, the question of the capacity 
of а person to enter into a contract is decided by the 
law of the person's domicile. This principle of 
English law is adopted by s. 11 of the Contract Act. 
Kasapa e. ЗНЕГРАТ NARSHIV 
(I. L. R., 19 Bom., 697 


DONATIO MORTIS CAUSA. 


See Cases UNDER Hipu Law—GiPr— 
Grrrs Mortis Causi. 

See CASES UNDER MAHOMEDAN Law— 
Grvr— V ALITY. 


Se Taust . LL. В., М Calo, 620 


DOWER. 
See CASES UNDER MAHOMEDAN Law-— 
Dower. 


See RESTITUTION oF CONJUGAL RIGETS. 
[L L. R, 17 Calc., 670 
Cause of action in respect of— 
See CASES UNDER LIMITATION Аст, 1877, 
ARTS 103, 104. б 
Lien for— 


See RES JUDICATA—PARTIES—SAME PAR- 
TIES OR THEIR REPRESENTATIVES. 
[5 В. L. B., 570 


Buit for— 


See JOINDER от CAUSES OP ACTION. 
L. R., 18 AIL, 356 


See Ivnrspicriox—Cavszs or Juris- 
DIOTION—CAU&B OP ACTION. 
[L L. R., 18 All, 400 


‘Widow, Right of, to dower— 
Act ХХІХ of 1839— Widow of Armenian—English 
law of imheritamce.—The widow of an Armenian, 
married before the Dower Act (XXIX of 1839), 
is entitled to dower out of lands which her husband 
held during the marriage for an estate of inheritance, 
as against a Hindu purchaser for value from the 
husband during his life, the English law of dower 
having been recognized in this country amongst 
Europeans aud Armenians as a branch of the law of 
inheritance. Per GARTH, C.J.— Estates which have 
been held by British subjects under the name of free- 
hold estates of inheritance are, in all essential re- 
specte, the seme estates which have been held in 
England under the same name. SARKIES р. Рвов- 
вохко Моткв Dosszs . L L. R., 6 Calo, 704 

[8 С. L. Е, 76 
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DOWL FEHRIST. 
See REGISTRATION AOT, 1877, в. 18. 
aL 


B., 8 Calo., 393 
1C. L. R., 338 
DRAWBACK. 
See BOMBAY MUNICIPAL ACT, 1888, в. 158, 
[L L. В., 17 Bom., 804 
DUMBNESS. 
See CRIMINAL PROCEDURE CODES, 88. 340, 
341 (1872, s. 186). . .W., 
9 W. R., Cr., 87 
232 W. R., Cr., 85, 78 
L L. R., 97 Calc, 868 
4 C. W. N., 421 
See ESTOPPEL—EsTOPPEL BY CONDUOT. 
0. L. R., 18 Calc, 341 


See CASES UNDER HINDU LAW—INHERI- 
‘TANCB—DIVBSTING OF,EXCLUSION FROM, 
AND FORFEITURE OP, INHERITANOR— 
DEAFNESS AND DUMBNESS. 

See Нинро LAW—STBIDHAN—DESCBIP- 
TION AND DEVOLUTION OF STRIDHAN, 

[L L. В., 18 Calc., 887 

See PARTIES—DISABILITY TO вов. 

[3 N. W., 414 


DUNLOP'8 PROCLAMATION. 


See FOREST Aor, вв. 76 AND 76. 
(LL.B, 18 Bom., 670 
L L. R., 83 Bom., 518 


DURESS. 
See CONTRAOT—ALTEBATION OF CoN- 


TRAOTS—ALTERATION BY THE COURT. 
[L L. R., 8 Mad, 804 


See WILL—CONSTRUOTION, 
[L L. R., 20 Calo., 15 
anad a Suit to set aside deed—Res- 
toration of advantage accruing to plaintiff under 
deed.—Where one seeks to set aside AC pied 
of duress, and such duress does not amount to personal 
duress, but merely to pressure by threats as of in- 
jury to property, the plaintiff must offer to restore 
any benefit accruing to him under the deed. GUTHRIE 
v. ABUL MAzAFFER 
[7 В, L. В. 630: 15 W. R., P. C, 50 
14 Moore's Г A, 53 
a Contract made under threat 
of criminal offenoe.—In a suit to enforce per- 
formance of a contract, where defendant pleads that 
the contract was executed under compulsion and 
intimidation, it is not sufficient for him to prove that 
it was executed from fear of a criminal complaint, 
ав that might have been а righteous fear, and not 
simply a bodily fear imposed on him, in order to 
his doing that which he would not of his own frec 
wil have done. KOXULANATE SEIN v. ВЕНАВЖЕ 
Kast Ror . . . . IW. в. 814 
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DURESS—continued. 
8. Avoidance of contract —Impri- 


ment, on a charge brought azainst bim by the defen- 
dant of stealing timber. In order toobtain his release, 
he contracted to purchase from the defendant, for the 
plaintiff, the timber which he was charged with steal- 


ing, аё price much beyond its value. Held that 
the plaintiff might repudiate the coutract as obtaincd 
under duress. To England the mere fact of imprison- 
ment is not deemed sufficient to avoid an agreement 
made by one who ie in lawful custody under the 
lar process of a Court of competent jurisdiction 
where no undue advantage is taken of the situation of 
the part making the agreement. But in acountry 
in which there is no settled system of law or procedure 
&nd where the Judge is invested with arbitrary powers, 
реет iu itsclf amount to duress such as 
will avoid а contract entered into by the prisoner with 
в view of obtaining release. Мосно Suoay ATT v. 

Ko Braw 
[L L. R., 1 Calc., 330: L. В., 3 L A, 61 


4. - Buit to set aside agreement 
made under threat of criminal prosecution 
for which there was no foundation— Right 
of swit.—The plaintiff, under threat of а criminal 
prosecution for the offence of criminal trespass, exe- 
cuted an ent in writing, which conferred cer- 
tain rights on the defendant. There was uo founda. 
tion for the charge made by the defendant. Ina 
mit to set aside the agreement,—Held that the 
plaintiff was entitled to maintain the suit. PUDI- 
SNABY KRISHNEN с. KAHAMPALLY  KUNHUNNI 
Kuso . . . . . 7 Mad., 378 


5. Assent to and validity of 
mutation of names in the Collectorate 
record-of-rights — North-West. Provine 
Land Recemue Act (XIV of 1873), аг. 94, 97.— 
The question was, ling to the judgment of the 
High Court, whether a change of names in the 

llectorate record-of-rights represented a bond fide 


transfer by the plaintiff or whether there was a mere 
assent by her to в paper transaction, relating to the 
ownership of share in в village, in giving which 
aent sho had not acted freely, but under undue 
influence. Reversing the decision of the High Court, 


which was that the plaintiff had assented to the | 


jou, their Lordships held 
intimidation bad been proved, 
and that a suit to cancel this dakhil kharij and for 
в declaration of the proprietary right of the plaintiff, 
in whoso name the villages stood before the mutation, 
bad been rightly dismissed in the first Court. НАК 
Іар о. Sannar è. . L L. R, ПАШ, 300 


6. —__—_ Award made on consent 
given by duress Setting aside award. — An 
award of the late Rajah of Satara, founded upon а 
dcod of consent, set aside on proof being given that 
the consent had been obtained by duress. SUBHANI1 
"BIN BAHIBJI е. BHAVANRAY BIN ANANDRA 

(1 Bom., 178 


DIGEST OF CASES, ( 


| sud from the recital in Act XVI of that 
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DURESS—concluded, 

7. Common uev d Dosey 
done to property.—Coercion to form a member of a 
common assembly by the members of which damage 
has been done to property, or coercion to bear s 
part in the damage, is no excuse from res lity 
ina civil suit for compensation. GANESH BINGR с. 
Вам Rasa 

[3 В. L. R., P. C., 44:12 W. R., P. O., 88 


DUTIES. 


1. Duties—Levy of duties— Hag 
—4Act XIX of 1844 (Тегу of Нада, Bombay), Act 
XX of 1859 (Town Duties, Bombay )—Abolition of 
duties and haqs.— Held (TUCKER, J, dissentiente) 
that all town duties, taxes, and cesses of every kind on 
trades or professions (and not merely such of them as 
were then levied by Government) were abolished by Act 
XIX of 1844, and that в privilege enjoyed by a pri- 
vate person to levy certain fees on articles imported 
and exported through three of the city gates of 
Surat, and originating їз ап alienation by в former 
sovereign of в portion of the royal revenues derivable 
from that source, ceased from the date when the sai 
Act came into operation ; and consequently that the 
Court was not precluded from so deciding, because the 
provisions of Act XX of 1839 (empowering the 
Governor in Council of Bombay to prohibit the levy 
of haqs and fccs) had not been complied with in 
forbidding the levy of the fees in question. Per 
Covcu, J.—The intention of the Legislature in 1844 
appears, from the language used by it in Act XIX, 
ear, to have 
been the import on salt being about to be increased, 
that, instead of leaving has such as this to be 
abolished at different times under the Act of 1839, 
they were then tobe entirely abolished. Nasan- 
VANJI PESTANJI r. DEPUTY COMMISSIONER OF 
Совтомв . . 3 Bom, 80: Зпа Ed., 75 

3. ——— —— Toda garas haq—Alienation 
of hag— Bombay Act VII of 1863, ss. 27, 8: 
Held, in the absence of proof on the part of Govern- 
ment to the contrary, that there is nothing in the 
nature of toda garas payment which makes it in- 
capable of alienati and that without such proof 
Government receiving such sums cannot wit! 
Payment of them from the alienee of the person to 
whom, but for the alienation, they would be paid. 
Held aho that toda garas haq does no come within 
the meaning of the word * lands? as defined by в, 83 
of Bombey Act VII of 1863, and that в suit having 
reference to the recovery of sums due outof such haq 
is not affected by в, 27 of that Act. COLLECTOR oF 
Бонат c. HEIRESS OP KUVARBIA 

953: 2nd Ed., 939 

8, ——— — — Amount collected, 
Payment of — Onus probandi.— Held that what- 
ever may be the right of the Government as to the 
collection of toda garas from villagers, where it does 
collect toda garas, it is bound to pay over the amount 
во collected to the original garashis, or his representa- 
tives if the baq is a perpetual one. Where Govern- 
ment has paid а toda garas haq to а garashia for 
along and uninterrupted period of time, the onus 
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of proving that the haq is not perpetual lies upon 

Government. Омер SANGJI е, COLLECTOR ор BURAT 
{7 Bom., A. С,. 50 


DWELLING-HOUSE. 
See Нінрг Law—Fawmy DWELLING- 
в. 


Lends appurtenant to— 
See Rut, SUIT зов, 
BBL 


EASEMENT. 


See CASES UNDER INJUNCTION—SPECIAL 
CASES—ORSTRUCTION ов INJURY TO 
Влонтв ор PROPERTY, 

See Jumispicriow ОР Civi! Совт— 
Parvacy, Invasion or. 

(I. L. E., 18 Мад, 163 

See Іловнвв . LL, B., 18 Mad, 380 

Bee Cases UNDER LIMITATION AOT, 1877, 
в. 26 (1871, s. 27). 

See ONUS oy PRooF—EASEMENT. 

L. R., 11 Calc., 52 
35 W. Ё, 
21 W. R. 140 
бее Cass UNDER PRRSCRIPTION—EAsE- 
MENTS. 


See Влонт o» SUIT—CUSTOMARY RIGHTS. 
g L. R., 6 AlL, 497 
L L. R., 23 Bom, 668 

Ses BIGHT ор Surr— EASEMENTS. 


See Bionv оу Surr—Inscey то Еигох- 
MENT OF PROPERTY. 
[L L. E., 19 All, 158 


See Влонт от SUIT—OBSTRUCTION то 


Ровыс Hiomwar. 
(1. T. 2,1 Au, 887 


See CASES UNDER ies or War. 

See CASES UNDER BIGHT TO USE ОР 
WATER. 

See CASES UNDER USER. 


Dispute concerning— 

See CASES UNDER POSSESSION, ORDER OF 
CRIMINAL Court 48 TO— DISPUTES AS 
то Бтонт OP Wax, WATER, ЕТС. 

Kumki right in South 

Геі Act (V of 1882), а. 15— 

Possession, Right to.—The kamki right of land- 

holders in South Canara is not an easement, but в 

right exercised over Government waste by permission 


DIGEST OF CASES. 
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BASEMENT—vvntinued. 

of Government, and it does not entitle the land- 
holder to а decree for nem. NAGAPPA v. 
Sussa . . . LL.R,10 Маа., 804 
Profits a prendre —Earements 


ai 
Act (1882), а 

2. 147— Lim, 
“easements” includes profits д pi 
been used by the Legislature of this country in the 
restricted sense in which it is used in English law so 


ts to exclude prota à prendre, , Dux Молан e 
Haway L. R., 23 Calo., 65 
a Implied gait inin ров 


the severance of в heritage by its owner into two or 
more parts—Oontinwous and apparent easement— 
Right of way—Limitation Act (XV of 1877), 
г. 96.—Tmplication of а grant of easement upon 
severance of a tenement may extend to a way,” but 
that is so only where there has been some permanence 
in the adaptation of the tenement from which 
continuity could be inferred. Charw Surnokar v. 
Dokouri Chunder Thakoor, I. L. В» 8 Calc., 966, 
distinguished, RAM Narain SHAHA о, KAMALA 
Kanta НАНА . . LL.B, 26 Calc., 811 
4. Right of way— Right to ше of 
drain—Mortgage of part of a house—Easement 
over the other part granted fo the mortgagee by the 
morlgage-deed—Subsequent sale of parts of the 
house to different owners—Sale of mortgaged part 
subject to the mortgage paid off by purchaser— 
Purchaser's right to easement—License—Grant of 
right of way in a mortgage of part of property of 
mortyagor—Resercation by mortgagor of similar 
right in respect of other property not mortgaged by 
Aim Vendor and purchaser—Sale of land subject 
to a mortgage giving aright of кау Fs the owner 
EET Nur ihe east portion of it to 
M in 1878. mortgage-deed gave to the 


gots decree, aud in execution Re pest m. to 
the west) was sold in 1885, aud the defen- 
dant е the purchaser. In 1887, C sold the cast 
part to the plaintiff, who paid off the mortgage to M, 
And obtained 7а endorsement of payment on his 
deed of conveyance. Лазо subsequently sued 
Бн defendant dem interfering with his 
use of the passage and of the privy. The defendant 
alleged that both were comprised in the property 
purchasod by him at the Court sale in 1886, and that 
the right given by the mortgage of 1878 was merely 
a license to the mortgagee, and not an easement. 
Held that the use of the passage and of the privy 
was a privilege granted by the very instrument which 
created the mortgage, and should be regarded as а 
privilege ancillary to the use of the part of the house 
mortgaged to M in 1879, The defendant's purchase 
in 1885 was subject to thé easement ácquired by M 
(the mortgagee), and the plaintiff had purchased the 
mortgagee’s interest in the house, which included her 
right by way of casement. The plaintiff was there- 
fore untitled to the uec of the privy and the passage, 
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In the mortgage-deed of 1880, by which the west part 
of the house was mortgaged by С to R, the following 
clauso was contained: “You are to have the use 
of the drain for passing water as it has continued 
from old times.” Held that these words should 
be understood as intended to reserve to C (the 
mortgagor), in respect of the part of the house 
not included in the mortgage, a right to use the drain 
similar to the right given to the mortgagee. The 
right so reserved by C was afterwards sold by С to 
the plaintiff along with the east part of the house in 
1887, and the plaintiff was therefore entitled to the 
use of the drain, The plaintiff purchased & part 
of the house which the vendor had previously 
mortgaged to M. The mortgage-deed gave to the 
mortgagee the use of a certain privy and the right of 
going to it through в passage situated at the rear of 
the mortgaged part of the house, Af was not в party 
to the conveyance to the plaintiff, but at the time of 
the purchase the plaintiff paid off M’s mortgage, and 
М signed а receipt for the mortgage-money endorsed 
on the conveyance. Held that the plaintiff must be 
taken to have purchased the mortgagee’s interest 
in the house, including the right by way of easement 
over the passage. Visunv г. RANGO GANESH 

[L L. R, 18 Bom., 388 


Easements of necessity—Light 
ir—Severance of tenements by grantor— 
Implied reservation of easement—Derogation of 
grant—Reservation of easements of necessity —In- 
Junction—Easements Act (V of 1882), а. 13—Act 
VIII of 1891.—One W was the owner of в certain 
house behind which was a courtyard or chok half 
of which belonged to him and the other half to one М 
(the defendant's father), who owned а house close by. 
of the rear rooms of Ws house abutted upon his 
portion of the chok, and had two doors opening 
out into the chok, In 1861, W sold (inter aliá) his 
half of the chok to М. The conveyance contained no 
reservation of any rights over the chok. W having 
died in 1875-76, his widow J sold his house to 
the plaintiff, and shortly afterwards the defendant 
(М son) put up а hoarding on the chok which 
blocked up the abovemeutioned doors of the plaintiff's 
house, and obstructed the light and air passing 
through them into the said two rear rooms. The 
plaintiff sued for an injunction. Held that, as W^ 
had made an absolute sale to М of his portion of the 
chok, expressly reciting that he had reserved no 
interest in the chok, it would, in the circumstances 
of this case, be contrary to equity ai Los conscience 
to hold that he impliedly reserved right of light and 


air over the chok, во as to prevent В from building on 
the chok and thus obstructing the windows and doors 
in Ws house overlooking the chok. Held also that 
the case was not governed by s. 18, cl. (c), of the 

which was not extended 


Easements Act 


of 1882), 
to the Bombay 


Атмавам . . 

6. — — — Light and air—Partition of a 
Joint family house —Effect of partition by а consent 
‘decrea where the decree does not reserve any right 
do the ше of light and air—Implied grant of 


DIGEST OF CASES. 
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easement upon sererance of tenement.—On partition 
of » family dwelling house by a consent decree, 
tho plaintiff claimed a right to the passage of light 
and air necessary for the enjoyment of his share 
of the building in the way in which it was enjoyed at 
the time of the partition, though no such right was 
expressly reserved in the decree, The defence was 
that the principle of an implicd grant of casement 
upon severance of the tenement should not be applied 
to the саве, but that the rights of the parties should 
be determined solely with reference to the decree 
made in the partition suit. Held that the principles 
of justice, equity, and good conscience should be 
applied to the case, and that the plaintiff was entitled 
tothe right claimed, even in the absence of any express 
provision in the decree rescrving such right. Quare 
— Whether the principle of an implied grant of ease- 
ment in severance of tenements would apply in a 
case where the partition was effected by в decree 
of the Court in a contested suit and not by в consent 
of parties KADAMBINI DEDI e. KALIKUMAR Hae 
DAR . . .  . LLR, 88 Calo, 616 


7. ———— Easement by custom — Water 
rights—Landlord and tenant.—The plaintiffs were 
lessces from в zamindar of his entire zamindari, and 
were in occupation of lands depending for irrigation 
оп а tank into which a natural stream emptied itself. 
‘The defendants were tenants in the zamindari, hold- 
ing (under a lease prior to that of the plaintiffs) laud 
supplied with water by av irrigation chaunel from 
the stream. The defendants erected а dam across 
the stream when it was low, and this had the effect 
of diverting all the water into the irrigation channel 
supplying their land. In a suit for an injunction 
that the dam be removed, the lower Appellate Court 
upheld a ples by the defendants that the dam had 
been erected in exercise of an established customary 
right of easement. Held that the customary ease- 
ment asserted by the defondants was not unreason- 
able, and was enforceable by them against the lessees 
of the zamindar. ORB с. RAMAN CHETTI 

(LL. BR, 18 Mad, 320 

8. — Right of entry on land in 
order to repair— Dominant and servient owners, 
Rights and liabilities of—Easemente Act (V of 
1882), s. 24, ill. (a)—Railways Act (IX of 1890), 
а. 122.—The парсаг Spinning and Weaving 
Company had в Ш on one side of the Bombay, 
Baroda and Central India Railway line and в gin- 
ning factory on the other. To bring water from the 
mill to the factory, в pipe had been laid beneath the 
railway line, and brick reservoirs at each side to pre- 
serve the proper level of the water. Servants of the 
company, having entered on the railway premises to 
repair the pipe and reservoirs without having first 
obtained the permission of the Railway Company, 
were convicted by a Magistrate under s. 122 of the 
Railways Act (IX of 1890) of an unlawful entry 
upon а railway. 14 was proved that the repairs wero 
necessary. Held, reversing the convictions and 
sentences, that, as the pipes and reservoir belonged to 
the Spinning and Weaving Company and wero kept 
in repairs by them, they, as owners of the dominant 
tenement, had a right to enter on the premises of the 
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Bailway Company, the owners of the servient tenes 
ment, to effect any necessary repairs, and that the 
entry in question, being in the cxercise of a right, 
could not be called unlawful. QUREN-EMPRESS г. 
Vanai. . . гъ. Е., 28 Bom. 625 


9. Right to discharge smoke 
over а neighbour's land— Easements Act (F 
of 1882), в. 28, cl. (d)— Acquisition of right Ki 
preacription.—A right to discharge smoke over ad- 
joi d can be acquired by prescription. The 
definition of easement in the Eusements Act (V of 

i2) is wide enough to embrace such an easement, 
and s. 28, cl. (d), expressly recognizes tbe right 
to pollute air as a right capuble of being acquired by 


prescription, — KAsMINATH DADA  SHENIPI г. 
Namxiax. .  . L L. R., 88 Bom., 831 
10. — ——— Right of growing rice 


plants in another's land to be afterwards 
transplanted to his own—Easements Act (V 
91802), зв. 4 and 52—License.—A “licenso ” as 
fined by в. 62 of the Indian Easements Act (V of 
1882) is not, as in the case of an “easement,” con- 
nected with the ownership of any land, but creates 
ошу a personal right or obligation. License rights 
are not generally trausferable, and the trausferce is 
not bound to continue the license granted by the 
former owner, while casements once established 
follow the property. The plaintiff claimed and 
proved а prescriptive right of using certain land 
belonging to the defendant's mortgagor for a part of 
every year for raising rice plants to be afterwards 
transplanted to his own laud. Held that the right 
was clearly enjoyed by the plaintiff as owner of some 
land to which the young rice plants were trans- 
planted, and that such a right, so attached to 
plaintiff's land, was not a licensc, but an casement of 
the nature of profits endre. SUNDBABAI v. 
JAYXAWANT . . fr R., 28 Bom., 897 


—— ——— . Water-course—R i paran 
owners, Rights of—Juriadiction of mamlatdar.— 
‘The law as to riparian owners is the same in India as 
in Eugland, and is stated in illus. (4) of s. 7 of 
the Easements Act (V of 1882). Each proprietor 
has a right to a reasonable usc of the water as it 
passes bis land, but, in the absence of some special 
custom, he has no right to dam it back, or exhaust it, 
10 as to deprive other riparian owners of like usc. 
What would constitute an unreasonable diversion of 
water such as to disturb the use of the lower riparian 
owners is a question of fact which the Legislature 
has given a mamlatdar jurisdiction to decide. 
Narayan HARI DEVAL e. КЕВНАУ SHIYRAM DEVAL 

L. R., 23 Bom., 506 


BASEMENTS ACT (У OF 1889). 


See CASES UNDER EASEMENT. 


See CASES UNDER PRESCRIPTION—EAsE- 
‘MENTS. 


в. 4. 
бев Совтом. LL R, 18 AIL, 178 


(I. LB, 17 All, 87 
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EASEMENTS ACT (V OF 1882)—concluded. 
ss. 6, 7, and 17. 
See Влант ов Way. 
[L L. R., 15 AlL, 370 
See RIGHT TO USE i Wars. 


R., 11 Mad., 16 
— в. 18. 
See Custom LL. R., 16 АП, 178 
[I L. E. 17 AlL, 87 
вв. 52, 56. 
See Licexse . LI. В. 16 Mad, 980 
[L L. R., 33 Bom., 897 


—-——- ss. 60, 61. 
See Waste Lanp L L, В., 8 All, 69 


EAST INDIA COMPANY. 


Service under— 
See DOMICILE I. L. R., 4 Calc., 106 


ECCLESIASTICAL TRUST. 


Right of officiating priest to 
church property—Right of permanent incum- 
bent.—A person temporarily officiating as priest has 
no right or title to the property of the church in which 
he ofticiates. The permanent incumbent, and that 
Portion of the community which remains attached to 
ів ministrations, might perhaps claim the restora- 
tion of в portion of the property shared by trustees. 
РЕВХАМОЕЕ v, РЕВНАХРЕЕ S Ind, Jur., О. В. 19. 


EDUCATION, EXPENSES OF— 


See Hinu Law—Jomr РаМИЛ—МА- 
TURE OP, AND INTEREST IN, PROPERTY— 
ACQUIRED PROPERTY. 


EJECTMENT, SUIT FOR— 


See AcqUIssCENCE . ТВ, L. 
0 В. Г. R., Ap., 5 
R., 35 Calc., 806 


See CASES UNDER BENGAL RENT Аст, 
1869, в. 52. 

See Со-внлвввв—501т9 вх Co-sHARERS 
WITH RESPECT TO THE JOINT PROPERTY 
—EiECTMENT. 


See DECREE—CONSTRUCTION OY DECRER— 
E3zcTENT. : 


See DscRRE—FOBM or DEOREN—EJBOT- 
MENT. 
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BIECTMENT, SUIT FOR—continued. 
See CASES UNDEB LANDLORD AND TEN- 
ANT— EJECTMENT, 


Бев Cases UNDER Оков OP Pnoor— 
EJECTMENT. 

Bee PARTIES—PARTIES TO SUITS BENAMI- 

AR L L. R., 35 Calo., 98, 874 

8 С. W. N., 13, 20 

L. R., 18 АП, 69 

See PARTIES—PARTIES то SUITS—EJECT- 
MENT, SUITS FOR, 

[L L. В., 21 Bom., 999 

L L. R., 20 Mad., 875 

See SMALL CAUSE COURT, PRESIDENCY 

TowNs—JURISDICTION—RECOVERY OF 


I L. B., 10 Bom., 80 
L L. R., 17 Mad., 216 


1. —— Title, Proof of—Necessity fo 
plaintiff to prove superior title.—I ii 
ment the plaintiff must make out а title superior to 
that of the defendant before he can obtain a decree, 
Монввн CHUNDER LAHOOBY с. SUMBHOO CHUN- 
DER Бот Сножриву » . ЗНау, 


2 Necessity for plain- 
tiff to prove superior title—In в case of eject- 
ment (even though the dispute be merely as to which 
of the two parties the land belongs) the plaintiff 
must succeed by the strength of his title only, and 
not by the weakness of the defence. Surro Surx 
@uosal v. Duong Езавтио Sixcas 1 У. R., 88 

Cuunpse Моман Сноӯрнвлн e. Ras KISHORE 
Smm . . . . . 5W.R.,246 

See Buoosux Монон MUNDLE г. RASH ВЕНАВЕЕ 

AL . . . . 15W.R.,84 

Suam NABAIN о. Court or Warns 

[20 W. R., 197 

8. Necessity for plain- 
tiff to proce superior Tt is essential that 
a claimant, seeking to oust a party in possession 
of an estate, should establish his own right to the 
estate, and not rely upon the failure of the title i 
pesched. А decree of the Sudder Court held that, 
although the title set up by the plaintiff was wholly 
bad, yet that a party defendant with whom the plain- 
tiff had, by a deed of compromise, agreed to divide 
the estate, had shown his title, and on that ground 
decreed possession against the other defendant. Such 
decree reversed by the Privy Council on appeal, as 
the effect of the decree would be (1) to defeat the de- 
fendant’s posseasory title without giving him an op- 
portunity of contesting the title of the party by 
whom he is turned out of possession, and (2) as 
it was а violation of legal principles which protect 
possession and of the substantial principles of justice 
which regulate the joinder of parties and union of 
titles to sue in one suit. JowaLa Воквн г, DHARUM 
Swan . . . . 10 Moore's I. A., 611 

+ ——— — Proof of title o, 
vendor where plaintiff is а purchaser.—ln a suit 


DIGEST OF CASES. 
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for ejectmont, strict proof of title must be adduced 
by в plaintiff. It is not sufficient for him to prove 
that the deed under which he claims was duly exe- 
cuted ; he must be put to proof of the title of his 
vendor, Karms PrRSHAD MOITRA e. Іт0нА MOYEE 


[24 W BR,337 
Tisey v. Kmisro Моном Boss. Новинрво е, 
AKBAR ALI . . . . L.R,1L A, 76 


Suit for posses 
sion of chur land— Onus probandi.— Where в party 
secks to turn out snother in possession of chur land 
which the ре claims as а part of a mebal pur- 
chased by him from Government, the suit is in the 
nature of an ejectment suit, and the plaintiff must re- 
cover upon the strength of his own title, and not 
on the weakness of that of his adversary. It is im- 
material in such а case to consider whether or not 
the land is the property of the defendant; because, 
unless it is proved to ie property of the plaintiff, 
the latter la mot entitled to turn out the former. 
SHORNOMOYEE v. WATSON & Co. 


[20 W. R., P. C., 1 
affirming decision of High Court in Watson & Co. v. 
SHORNOMOYEE . . . . 9 W. R., 350 


6.-———— — Present right to possession 
it by reversioner against widow for possession. 
—A plaintiff who bas not a present right to posses- 
ion cannot sue to oject. Where therefore plaintiffs, 
divided members of the family of defendant’s hus- 
baud, sued the defendant, a widow, for possession of 
property which the had received from her husband 
on the ground that she was improperly alienating it, 
—Held that the Court could not grant the relief 
asked for, BANGARATYA е. BALABEADRA RAZU 
[9 Mad., 386 
RAMAN AMXAL е, SUBBAW ANNAVI aliae SUBRA- 
MAMAYAN ANAVI . + . 8 Mad, 


LA Myjectment suit by owner of 
er esse termini”—Landlord and tenant— 
‘nant remaining in occupation after passing в 
rasinama—Effect of the rasinama.—The firs and 
second defendants were sub-tenanta of the third defen- 
dant, who had certain land which was of the 
inam village of D. In 1883 the third defendant exe- 
cuted a razinama in the following terms, which he 
wwe to the receiver who had been appointed by the 
тё to manage the village :—“Up to the present 
time my father and I have been cultivating the land, 
but the land belongs to the inamdar. I have notitle 
over it, and the inamdar can give it for cultivation 
to any опеЪе pleases.” Shortly after the date of this 
razinama, the inamdar gave the land to the plaintiff, 
who now sued to obtain it from the defendants, who 
had remained іл possession. Held thatthe plaintiff 
was entitled to sue in ejectment, although he had 
not been put in possession of the land. BHUTIA 
DHONDU г. AMBO . LL. В. 13 Bom, 204 
8. ——— Right to possession — Hindu 
mortgagee— Want of possession—Sufficient posses 
tion to maintain eu.t.—In order that a Hindu mort- 
gagee may successfully maintain an action of eject- 
ment against third persons wrongfully in possession of 
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the mortgaged у, is not necessary that such 
mortgagee should have been put in possession by his 
mortgagor. Ho can bring his action based upon the 
title of his , if the mortgagor had а good 


title to the land, and was in possession of it within 
twelve years before the suit was brought, KAISNAJI 
Маватін о. Gosmwp Braskan . 9 Bom., 275 


Bight to sue to setaside sale 
in execution of decree—Right to sue for eject- 
ment— Title, Виды of——ln a mit to recover 
possession of land acquired by plaintiff's vendor by 
purchase at an auction-sale of the rights and interests 
of one 5, where defendant claimed under & deed 
of mle from the same S, and the lower Appellate 
Court found that plaintiff had been in possession, and 
had been forcibly enjected by the defendant, — Held 
that defendant's only title was the right to suo to sot 
aside the sale in execution under which plaintiff held 
Possession, and that this title did not avail him to eject 
laintiff without а decree first obtained.  BUNGSHEE 
Dava Doss v. Baucwax розв, 24 W. R., 117 


' 10. Failure to prove title—Pos- 
session by defendants under void decree.—V. morte 
to the plaintiff his house and certain undivided 
in which H and others, Hindu co-parceners, had 
sabare R bought the interest of H in the land at 
a Court sale,and let it to H aud У, who, failing to 
pay rent, were sued by Е, who got а decree for pos- 
session. This decree was transferred for execution 
te the Collector, who sold the land and rateably 
distributed the proceeds, except to V, who declined 
to take the amount tendered as his share. In & suit 
against V and the purchasers under A's decree to 
recover his mortgage-debt by а sale of the property 
mortgaged to him, the proceedings of the Collector 
were held to be without jurisdiction, and the plain- 
tiff was entitled to ignore them, and assert his claim 
under the mortgage. Held that the defendants, being 
in actual posscesion,—albeit through a mle under a 
void decree,— could not bo ousted in the present suit, 
and were entitled to my that the plaintiff had not 
his title to sell the specific. mortgaged. 
[ARAYAN NAGARKAE v. VITHU JAKHOJI 


[L L. B., 8 Bom, 589 

ц. tht to eject of 
raiyat with right of oooupanoy.—The sons of a 
ramindar, w! estate is held on mortgage 


Demand of lon— 
гг under Criminal Procedure Code, s. 680. 

- gs in а Criminal Court, under s. 530 of 
. the Code of Criminal Procedure, are not a sufficient. 
demand of possession for the purpose of maintaining 
ап ejectment suit. Ram Боттон MUNDUL о. NETRO 
Казах DAssss . . ІІ. Rọ 4 Calc., 330 


18. Fraudulent transfer ofpro- 
perty — Defendant not in porsesrion.—ln в suit for 
possession by parties claiming as mortgagors against 
wio sets of defendants, (1) the телата of the 
orginal mortgagees: and (2) certain persons who were 
alleged to have tected i) collusion with the first 
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EJECTMENT, SUIT FOR—costinued. 
defendants & fraudulent transfer of the property 
from their hands in another name,—He/ld wit 
reference to the nature of the suit, which was one 
in the nature of ejectment, and which was found to be 
barred against the second defendants, that no decree 
could rightly be given against the first defendants, 
though they might have been guilty of breach of trast 
against the plaintiff and be liable in suit properly 
framed for the purpose, as they were in no sense in 
possession, AMBENA Ввосм v. DOORDANAH КиА- 
me. 


. . . 197. 8, 44 

14. Mortgage—Redemption, Decree 
for-—Ifs suit is brought in ejectment, and tho de- 
fendant proves that he holds a mortgage, в decree 


for redemption cannot be made without his consent, 
CHANDU v. KOMBI . . L L. R., 9 Mad, 199 


15. Misstatement of area of 
land— Precise definition by other description.—In 
в suit for ejectment a mere misstatement of the area 
of the sought to be recovered ought not to be 

as anything more than a “ false demonstra- 

tion.” Ifthe space is precisely deant by other 
description, the statement of its measurement in 
square yards may be treated as surplusage and of 
по consequence. VIRJIVANDAS MADHAYDAS о. MA- 
HOMED Ам KHAN . . LL R, 5 Bom,,208 
1e. Obligation of plaintiff to 
accept compensation.—The Court will not oblige 
the plaintiff in а suit in the nature of an action of 
ejectment to accept compensation. Бовавл Nas- 
SARVANII DUNDAS ©. JUSTICES ОР THE PEACE FOR 
Cr ор Вомвлу . . . 19 Bom, 250 

17. ————— Intervenor—Iseue, Power of 
Judge to try.— Where, in a suit brought by a zamin- 
dar to ejoct a raiyat, a person intervenes claiming to 
be a mortgagee of a portion of the raiyat’s tenure, the 
Judge is competent to try the mortgagee’s right to 
‘oppose the ejectment. AUL v. BAM SUROOP 
Lan. è 4 $ . 1 Agra, Rev., 51 
Ejectment for non-perform- 
ance of services—Rate of rent where service is 
commuted.— Where a plaintiff sues for the ejectment 
of the defendant on the ground that the latter has 
failed to render certain stipulated service, and the 
defenco is that the defendant offered a money pay- 
ment in lien of service, as he had the option of dain, 
the Court, in deciding against the plaintiff, is not 
bound to take evidence as to the rate of rent to which 
the service ought to be commuted. UB Nå- 
RAIN v. КАША Mzssoo Koos 18 W. Е., 840 

19. Bight to bring ejectment 
suit—Suit by lessee while lessor is out of posses- 
sion.—A lessce is entitled to maintain a suit for 
ejectment against the party in possession, notwith- 
standing the fact that, at the date of the lease, his 
lessor was not in роввсввіоп of the property. Prane 
krishna Dey v. Biswambhar Sein, В. L. Ry A. С, 
207, and Tiery у. Kristo Mohwn Bose, L. В» 1 
I. A., 76, referred ACHAYYA е. HANUMANTRA- 
you. . . ТВ, 14 Mad, 969 

90.——————- Suit by second mortgagee 
to eject first mortgagee in possession— Right 
of ocompancy, Transfer of—Suit for possession by 
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one wrong-doer against another— First and second 
mortgages of occupancy holding.— Where an occu- 
рапсу holding was mortgaged under two successivo 
mortgage-deeds to different parties, and, the mort- 
gagees under the first mortgage having been put in 
possession, the mortgages under the second mortgage 
sued to eject them,—Held that both parties being 
wrong-doers, inasmuch as both mortgages were illegal, 
tho defendants who were in possession had в right 
as against tho plaintiffs to retain possession. СС 
Килн с. Sarvan . — . I L. R., 13 АЦ, 408 


21 Bale by mortgagor of parts 
of the mortgaged property— Nw! for sale by 
mortgagee without joining the cendees— Subsequent 
awt to eject morígagor'a cendees—Cause of action 
—Right of suit.—A mortgagor, who had given a 
simple mortgage over certain land, sold some of the 
mortgaged property. ‘The mortgagee, after such sale 


had taken place, and without making the vendecs | 


mit for sale ou his 


parties to his suit, brought 
mortgage, and having caused the mortgaged 
roperty to be sold, imcluding that portion which 
d been sold by the mortgagor, purchased it 
himeclf. The mortgagee then sued to eject the 
vendees of the mortgagor. Held that the suit 
would not lie, inasmuch as the plaintiff (mort: 
gagce) had at its commencement no title to 
present possession of that particular portion of 
the mortgaged property вн against anyone. 

Harav LAL Siwan e. Gouinp Rar 
[L L. R., 19 All, 541 


Buit for ejectment by one 
auction-purchaser against the other—Prior 
and subsequent mortgages—Mortgaged property 
sold twice in execution of decrees in suits in each 
of which the other mortgagee was not a party— 
Form of decree.—B mortgaged a house, first to D. 
and subsequently to М and C. M and C brought 
it on their mortgage without making D a party 
to it, obtained a decree, and put the house up to sale, 
and it was purchased by M Z. Subsequently to the 
date of the decree in the above suit, D brought a suit 
on his mortgage, without making M and C parties 
thereto, obtained a decreo and put the house up to 
salo, and it was purchased by B D. В D then sued 
M L for ejectment and damages. Held that the 
plaintiff's suit must be dismissed ; and that it was 
not competent to the Court to grant а decree in 
favour of the plwintiff conditioned on the failure of 
the defendant to redeem the mortgage upon which 
the plaintiff's title was ultimately based. Hargu 
Lal Singh у. Gobind Rai, Г. Г. R. 19 All, 641, 
followed and explained. MADAN Lat e. BHAGWAN 


Das . . . * LL.R,21 All, 935 
ELECTION. 
Doctrine of— 
Se Hibou Law—Jowr  Faxix— 


NATURE OF, AND INTEREST IN, PROPERTY. 
(LiL. B,. 80 Bom., 316 
I. L, В., 21 Bom., 349 


DIGEST OF CASES. 
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See Ниро LAW—WILL—CONSTRUCTION 
ov WILLS—ELECTION, DOCTRINE OP. 
[L L. R., 14 Bom., 438 
See Ніхоо Law—WILL—CONSTRUCTION 
or WILLS—SURVIVORSHIP. 
[L L. В, 15 Bom., 443 


List of candidates at — 


See САтсоттА MUNICIPAL CONSOLIDA- 

TION ACT, в. 31, 
[L L. R., 19 Calc., 192, 195 note, 298 
I. L. R., 22 Calo., 717 


Order refusing to set aside— 


See SUPEKINTENDENCE oF Hiem COURT 
—Civit Pxocepuxs Cops, в. 622. 
(I. L. R., 21 Bom, 279 


EMBANKMENT. 
— Erection of— 


See RIGHT OP Surr—INJURY TO ENJOY- 

MENT OF PROPERTY. 
L, R., 18 Mad., 158 
1. Addition to existing embank- 
ment Notification, Publication of— Beng. Act IT 
of 1882 (Bengal Embankment Act), вв.6,76, cl. (b), 
and 50.—The words “shall add to any existe 
ing embankment” in cl. [2 в. 76 of Bengal Act 
11 of 1882, are not intended to mean any repair 
of an existing embankment, even if the effect of such 
repair be to make the embankment higher or broader, 
but only means an extension in the length of an 
existing embankment. ‘Tbe notification referred to 
in в 6 of the Act must be published in the 
manner provided by s. 80, aud № is not sufüci- 
ent for such notification merely to be published in 
the Calcutta Gazette. GOVERDHAN SINHA v. 
Qvesy-EMpress » LLB, 11 Calo, 570 
2. ———— Maintenance of embank- 
ment—Prescriptice right — Lia 
done by escape of water.—Where 
a prescriptive right to maintain a bund, and uses all 
reasonable aud proper precautions for its safety, he 
cannot be made liable for damage caused by the 
escape or overflow of water on to the lands of others 
and the cousequent injury of the crops thercou, if 
the escape or overflow be caused by the act of God, 
or vis major. RAM LALL SINGH с. LILL DHARY 
Мовтох . . . LL.R,8 Cale, 776 


See MADRAS RAILWAY COMPANY v. ZAMINDAR OF 
CARVETINAGARAM 
[14 B. L. В., 209: L. E, 1L A., 364 
8, -——-— Inundation—Em- 
bankments — Liability to repair—Beng. Act VI of 
1873—Regs. IL, VIII, and XXXII of 1793— 
Reg. Vi of 1806—Reg. ХІ of 1829 Act XXXII 
of 1855.—In a suit for damages caused by the over- 
of a river through an embankment on the defen- 
dant's land, it appeared that the defendants held 
under a kabuliat from Government, which provided 
that the zamindar should not object to pay rent on 
the score of drought or inundation ; that he should 
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Bear all losses incurred on that account; and also 
thathe should do embankment work at the proper 
time and should be liable for loss from negligence. 
It did not appear whether the embankment was 
in existence when the kabuliat was granted. It was 
proved that the defendants received вп annual sum 
from Government as a contribution to the repairs 
of embankments, but such payment was not pro- 
vided for in the kabuliat, and no evidence was given 
as to the terms of the agreement under which 
it was paid. Held that there was no common law 
liability to repair imposed on the defendants; that 
it not having been proved that the embankment in 
estion was in existence at the date of the kabuliat, 
the defendants were not liable ratione tenure, and 
that, if the sum paid by Government was in consi- 
deration of the defendants’ maintaining the embank- 
ment in question and if the terms of the agreement 
under which it was paid showed that it was intended 
to impose the obligation to repair for the public be- 
nefit, the defendants would be liable. Regulations 
and Acts relating to embankments in Bengal con- 
sidered. МоРРЕВ CHUXDER Внотто v, JOTINDRO 

Монтн TAGORE 
[L L. R., 7 Calc., 605: 8 C. L. R., 553 


EMBLEMENTS, RIGHT TO— 


See SALE IN EXECUTION OP DECRER— PUR- 
CHASERS, RIGHT OP— EMBLEMENTS. 

[L L. R, 8 Bom., 670 

1. L. R., 18 Mad., 15 


Атом OF NATIVE LABOUR- 
B. 


See JURISDICTION OP CRIMINAL CoURT— 
OFFENCES COMMITTED ONLY PARTLY IN 
ONB DistRict—EMIGRANTS, ЕТС. 

[4 Маа, Ap, 4 


ENCROACHMENT. 


See LANDLORD AND TENANT—ACCRETION 
то TENURE 


E., 16 Bom., 558 
I. L. R., 25 Calc., 802 


See LANDLORD AND TENANT—OBLIGATION 
OP TENANT TO KEEP HOLDING DISTINCT. 
[9 C. L. В., 847 

See LIMITATION Аст, ART. 149. 
[L L. R., 19 Mad., 154 


See NUISANCR—PUBLIO NUISANCE UNDER 
Psxat Cone Т.Г. R., 80 Mad., 488 


See Riant ор Surr—BviLDrNG, SUIT TO 
RESTRAIN , . . 23W. R, 73 
[25 W. R., 594 


See RIGHT OP SUIT—INJURY TO Емзот- 
MENT OP PROPERTY. 


[L L. R., 18 Bom, 690 


DIGEST ОР CASES. 
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ENCROACHMENT —conoluded. 
on vacant land. 
See PossEssion—ADVERGE POSSESSION.. 
[e] m Rev., 38 
LL. R., 16 Bom., 338 


See Влонт ор WAY. 
(LL. В., 17 Bom., 648 


1. - —-- Legal rights of owner of land 
—Owner not compellable to accept compensation 
instead of removal of encroachment.—In a suit to 
recover land adjacent to a temple belonging to the 
defendants, on which land the defendants had en- 
eroached by building verandahs, the lower Courts 
found that the land sued for was the property of the 
plaintiff subject to the defendants’ right of access to 
the temple, and directed tho defendants to pay com- 
pensation to the plaintiff for the encroachment. The 
plaintiff appealed to the High Court. eld that, 
the land being found to be the plaintiff’s, the Courts 
could not compel him to part with his legal rights 
and accept compensation against his will, however 
reasonable it might appear to be. The defendants 
were accordingly ordered to remove the verandahs 
complained of and to restore possession of the land to 


the plaintiff. Govom VENKAJI e. SADASHIV 
Внавма Знт . . LL.R,17 Bom., 771 
8. ———— Injury to property—Contritu- 


tory act—Tort—Contributory negligence—As in 
the case of contributory negligence, so an act of one 
party can only be contributory to the injury he com- 
plains of, if by the exercise of ordinary care ће other 
Party could not have avoided causing the injury. 
MADHAVA Rav с. FERNANDES 


[L L. R., 17 Mad., 368 

3. —— Stranger building on land 
of another— Acqui: of owner—Delay of 
owner im suing possession—Form of decree.— 


It is well established law in England that if a 
stranger builds on the land of another, although 
believing it to be his own, the owner is entitled 
to recover the land with tho building on it, unless 
there аге special circumstances amounting to а 
standing by so as to induce tho belief that the 
owner intended to forego his right or to an 
acquiescence in his building on the land. This is 
also the law in Indis, with the exception that the 
party building on the land of another is allowed 
to remove the building. Delay by the owner in bring- 
ing a suit is not in itself sufficient to create an equity 
in favour of the person spending money on the land 
во as to deprive the owner of his strict rights. The 
decree made by the High Court was that the plaintiff 
should recover the land with liberty to the defendant 
forthwith to commence to remove his building and 
to restore the property to the condition in which it 
was when he took possession, the same to be completed 
within one year from date of decree. In default, the 
plaintif to be at liberty to remove the building 
at the expense of the defendant. РвЕМЛ Jrvaw 
BHATE v. Cassom JUMA ARMED 

[L L. R., 30 Bom., 398 
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ENDORSEMENT. 
See EVIDENCE—PAROL EVIDENCE—VARY- 
ING OR CONTRADICTING WRITTEN IN- 
struments . L L. B., 14 Bom., 478 


See GOVERNMENT Promissory NOTB. 
. L. B., 359 


See CASES UNDER HUNDI—ENDORSEMENT, 


See Cases UNDER Promissory NorE— 
ASSIGNMENT OP, AND SUITS ON, PROMIS- 
sory NOTES. 

See REGISTRATION ACT, 8. 17. 

Т. L. R., 14 Bom, 472 

See STAMP ACT, 1879, в. 39. 

[L L. R., 11 Mad., 40 

See STAMP Аст, 1879, scn. 11, ART. 15. 

[L L. R., 10 Mad., 64 


— Assignment and re-transfer by— 


See STAMP Аст, 1809, ва. 84 AND 41. 
[L L. R., 3 Calc., 347 


Forged— 
"See Вил, ор EXCHANGE. 
„ E., 15 Bom., 967 
See Huxpi—Proresty IN HUNDI Амр 
Ғововр HUNDI. 
[7 B. L. R., 275, 280 note 
of transfer on bond. 
See STAMP Аст, 1879, в. 18. 
[L L. R., 17 Bom., 687 
on deed of sale. 


See REGISTRATION ACT, 1877, 8. 17. 
[L L. B., 2 Bom, 547 


оп mortgage-bond. 
See REGISTRATION ACT, 1877, 8. 17. 
[L L. R., 9 All, 108 
to allow third person to sue. 


See PROMISSORY NOTE—ABBIGNMENT OP, 
AND SUITS ON, Promissory NOTES. 


B. L. E., O. С. 180 
вво N., 386 
ENDOWMENT. 


See CASES UNDER Аст XX oy 1863. 
See Пвсввв—Сонвтвосттон OP DECREE— 
Expowmant L L. R., 17 Mad., 343 
[L В., 211 A, 71 
See Ововвв—Ровм OP DECREE— ENDOW- 
мат . 


See HODU law Сом, TT An B00 
L L. В., 14 Bom, 90 
See Cases vNDXB Ніхро Law—Enpow- 
MENT. 
See CASES UNDER MAROMEDAN Law—En- 
DOWXMENT. 
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See CASES UNDER MALABAR LAW—EXDOW- 
MENT, 


See ONUS OP PRoor—TRusT, REVOCATION 
oœ . . 10B.L. В.Р. С. 19 


See Ricut OP SUIT—CHARITIES AND 
TRUSTS. 


See Riour or eating hte Sore 


. L L. R., 18 Mad., 277 
а AT e E; 17 Mad, 143 


See Smart Cause Covet, Мотовви— 

JURISDICTION—ENDOWMEYT. 

[L L. В., 14 AIL, 419 
- LL.B, 15 Bom, 625 

1. — ———- Religious endowment—Cieil 
Procedure Code, 1877, s. 589.—8. 689 of the Civil 
Procedure Code, 1877, docs not apply to the case of an 
endowment for purposes religious as well as charite 
able. КАВОРРА v. ARUMUGA 

(LLB, 5 Mad, 383 

3, ——___________ Suit for manage 
ment of religious endowment — Right of suit dot 
XX of 1863, г. 18— Parties - Jurisdiction of High 
Court.— The plaintiffs, describing themselves as the 
Calcutta Tsiro Pantee Anungo Punch Brethren, in 
whom (as they alleged) was vested the management 
and control of the temples, endowments, and worship 
of the Degumbery sect of Jains, and who formed the 
committee for the management of all the Jain chari- 
ties as well in Calcutta as in all the other towns and 
places in India, brought a suit, Praying, inter alid, for 
the construction of will, and for a declaration of 
their rights thereunder as members of the said Pai 
and to have property dedicated by the will to reli 
purposes ascertained and secured. Held per KEN- 
NEDY, J., in the Court below, that the description of 
the character in which the plaintiffs sued was uncere 
tain and ambiguous; that, inasmuch as the property 
in question was not dewutter, the plaintiffs were not 
schaits, and all they could claim, therefore, was & 
right of management; and that a mere manager, 
without some, special power which the Hindu law 
confers on sebaits, could not institute such a suit; 
that the plaintiffs not being в corporation could 
not sue in а corporate character; that assumi 
religious endowments had been created by the 
lee to bring the suit should have been obtained 
under s. 18 of Act XX of 1863; and that, if the 
gifts in the will could be treated aa charitable be- 
quests, possibly the Advocate General could sue, 
Heid on appeal, reversing the decision of the lower 
Court, that the right in which the plaintiffs sued was 
sufficiently shown, and that the object of the suit 
was not to assert any personal right of ownership in 
the plaintiffs. Held, further, that the Advocate 
General was not a necessary party, although it was 
desirable that such suits should be brought only with 
his consent, or by the leave of the Court. Held, further, 
that suits of this description do not fall under Act 
ХХ of 1868, but ome under the ordinary jurisdiction 
of the Court, inherited from the Supreme Court, and 
conferred upon that Court by its —e juris 
diction similar in its general features to that of the 
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Lord Chancellor in England. Payoncowam MULL 


є. CHUMBOOLALL 
[L L. R., 8 Calo., 563: 3 C. L. R., 121 
Кли Снови Gmr с. болмы .2 C. L, R., 196 


Rur Nanarm Sine е. Junko Bye 
B C. L. В. 119 
— —— ——— Creation of en- 
dowment, Presumption of—Erection of temple— 
Ownership, Presumption of.—The mere fact of the 
owner of land having erected в temple and planted в 
grove thereon does not of itself, without any further 
evidence, indicate в dedication to the god and в 
cessation of the rights of private ownership in respect 
of such land, DAXENI DIN v. KARIM-UN-NIS8A. 

(LLB, 18 All, 418 
4. Property in 
British India of a temple outside British India— 
Jurisdiction in swit to declare right to officiate in 
temple and for share of temple property.—The 
plaintiff was a member of a family which had the 
management, and received the income, of certain 
property situate in British India belonging to а 
temple situate at Ashta in the Nisam’s territory. 
Part of the income was devoted to religious services 
and part to the support of the family. The plaintiff 
sued to recover by partition his share of the income 
and for an injunction restraining the defendant from 
interfering with the plaintiff in celebrating religious 
worship at the temple when his turn came to officiate. 
"The defendant (his brother) resided at Ashta. Held 
that the right to share in the income followed the 
devolution of the office, and that the Court could not 
p the relief prayed for, as the Courts in British 
ndis could not execute their decree by putting the 
plaintiff in of his office when his turn came 
to officiate at the temple which was outside Batia 

India, According to Hindu text-writers as regar 

public endowments, religious offices are natural: 
аниме, though modern custom bas sanctioned 
a йе in respect of allowing the parties entitled 
to share to officiate by turns, and of allowing 
alienation within certain restrictions. TRIMBAK 
ВАМКВЕНМА ВАНАТЕ v. LAKSHMAN RAMKRISHNA 
Bax . . . LL. В. 20 Bom., 495 


5, Succession in 
management of math—-Religions Endowments Act 
(XX of 1868), as. 14, 18— gf. asceticiom of 
paraderi—Removal of paradi ‘orm of decree— 
Civil Procedure Code, ss. 18, 43, 539— 
= icata— Belinquishment or omi. 
Sor portion of claim.— The plaintiff, the zamindar of 
‘Sivagunga, sued in a subordinate Court to removo 
the defendant from the office of head of a muth. The 
defendant was а married man living with his wives 
and children, whom he maintained with the produce 
of the property of the muth, and it appeared that he 
had failed to perform the ceremonies of the institu- 
tion. The muth in question came into existence under 
a deed of endowment or “charity graut,” whereby 
the first zamindar of Sivagunga granted land to his 
guru for the erection and maintenance of a muth and 


the ce of certain religious exercises in per- 
petty, nd. provided that ib head af the mk 
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should be of the line of disciples of the 
grantee whose spiritual family he desired to per 
petuate. In 1867 a predecemor in title of the plain- 
tiff had sued unsuccessfully to recover certain pro- 
perty of the muth from the defendant, alleging an- 
other cause of action than his status as a married man 
and his misappropriation of the muth property ; and 
in that suit it was established that the head of the 
muth for the time being had the right to appoint his 
successor, and that such appoiutment was not subject 
to confirmation by the samindar, No sanction 
been obtained for the institution of the 
It appeared that the trusts of the muth had been 
violated and the income misapplied, and that there 
waa no qualified disciple in whom the right of succes- 
sion had vested, and that the members of the plaine 
tiff’s family were the only persons interested in the 
appointment, Held (1) that tho jurisdiction of the 
subordinate Court was not ousted by Act XX of 1863, 
since the trusts of the institution were in the nature 
of private truste; (2) that sanction under s. 639 of 
the Civil Procedure Codo was not в prerequisite of the 
i me reason ; (8) that the suit was not 
y limitation, ite object being to prevent a 
specific endowment from being diverted from ita 
legitimate object and to re-attach it to that object; 
(4) that the suit was not barred under в. 18 or s. 48 
of the Civil Procedure Code; (5) that the proper 
decree was (1) to declare the plaintiff's right to EA 
point в qualificd person with the concurrence of 
rest of his family ; (2) to direct him to do во within & 
given time, failing which the suit should stand dis- 
missed with costs. If such appointment was made, 
notice should be given to the other members of the 
plaintiff's family bofore it was confirmed ; if such ap- 
pointment were confirmed, the property should be 
directed to be delivered to the person appointed to be 
administered in accordance with the trusts and umge 
of the muth. Semble—That the paradesi or head of 
the muth might boa married man, provided he had 
been duly initiated. ЗАТНАРРАТҮАВ c. PRRIASAMI 
(LL.B, 14 Mad, 1 
в — — — —— —— —— Pablo, religions, 
and charitable trust — Hindu temple, with в diat 
mashala asd sadavart attached to it—Trestee— 
Liability of constructive trustee.—A Hindu built a 
temple in honour of the deity Shri Panduraag, to 
which were attached а dharmaehala and a sedararé 
for foeding travellers and giving alms to the poor. 
For the maintenance of the temple and the charities 
connected with it, he dedicated certain property by a 
decd of gift, under which he constituted a 
trustee for life and appointed a panch to aot as his 
successors in the trust. During his lifetime he mane 
aged the temple as provided in the deed. On his death 
in 1867, the panch did not take charge, but his aon. 
(the defendant) assumed the management. The temple 
was open to the Hindu community. In 1804 the 
pujari of the temple and five other worshippers of the 
idol filed this suit under в. 539 of tho of Civil 
Procedure ‘Act XIV of 1882) with the sanction of 
the Advocate General, for removing the defendant 
from the management of the temple on the ground of 
his misconduct and mismanagement of the trust pro- 
perty. The defendant pleaded (inter alid) that the 
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property was not а public, religious, and charitable 
trust; that be was not a trustee; that the plaintiffs 
had no right to sue ; and that the suit was time-barred. 
Held (1) that, having regard to the fact that a 
certain number of the public had always used the 
temple, that there was attached to it в dharmashali 
and that the surplus funds not required for the service 
of the temple were to be applied to feeding travellers 
and maintaining в sadavart, tho intention of the 

founder was to devote the property to publie, reli 
and charitable purposes ; (2) that although the defen- 
t was not appointed a trustee, yet by taking 
charge of the endowment, and purporting to manage 
it as temple property, he made himself a constructive 
trustee, and was liable as such to the bencficiaries. 
JUGALKISHORE v. LAKSHMANDAS RAGHUNATH DAS 
[L L. B., 23 Bom., 659 
T. —— Madras Regula- 
tion VII of 1817—Order of Revenue Board ap- 
pointing manager—Suit by trustees for possession. 
<The suit was brought by the trustees of certain 
for the recovery of six villages for the defen- 
dant on behalf of the pagodas, and to declare а 
copper sanad, ting to be an ancient grant on 
which defendant based his title, в forgery. The 
District Judge considered that the evidence suffi- 
ciently established that the title to the villages was in 
the temples, and not in the defendant, but he was also 
of opinion that, as defendant had boen lawfully placed 
in management by the Board of Revenue in 1858, he 
was entitled to hold the villages for life. Не there- 
fore declared plaintiff's reversionary title as trustee 
of the temples on the death of the defendant. Defen- 
dant appealed from this decision as to the title, and 
plaintif ‘appealed as to the part of the decree which 
refused him immediate possession of the property. 
Held by Ixwzs, J., that the title to manage must re- 
side in the pagoda if it did not reside in the defen- 
dant, that the evidence abundantly negatived the 
title of the defendant, and that plaintiff was entitled 
to possess and manage the property as trustee of the 
temples. Upon the question whether plaintiff was 
precluded from recovering during the lifetime of 
defendant, by reason of the order of 1858, placing 
defendant in possession, —Held that the Government 
could not create а valid title to more than they them- 
selves possessed ; that they had simply taken over the 
ion and management of the endowment, and 
afterwards given it over to defendant ; that by во do- 
ing they relieved themselves of the trast they had 
undertaken under Regulation VII of 1817, but did 
not thereby appoint defendant a manager under 
Regulation VII of 1817. — NALLATHUMBI BATTAR е, 
NELLAKUMARA PILLAI , . — . T Mad., 306 
8. Hindu or Maho- 
medan religious endowment, Alienation or pledge 
of—Bombay Act Ш of 1863, г. 8, cl. 3—Common 
Taw of the country.—Religious endowments in this 
country, whether they are Hindu or Mahomedan, are 
mot alienable; though the annual revenues of such 
endowments, as distinguished from the corpus, may 
occasionally, when it is necessary to do so in order to 
raise money for purposes essential to the temple or 
other institution endowed, but not further or other- 
wise, be pledged. Bombay Act II of 1863, в. 8, cl. 3, 
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ined no new law, but merely declared the pre- 
existing common law of this country. NARAYAN v. 
CHINTAMAN . . . LLB, 5 Bom, 898 
9. Charity—Family 
idole—Sale of trust property in execution —Swit by 
trustee to recorer the property — Limitation.—The 
Hindu law, wnliko the English law with respect to 
charities, makes no distinction between a religious 
endowment having for its object the worship of a 
houschold idol and one which is for the benefit of the 
general public, In execution of decrees against the 
plaintiff as the representative of his deceased father 
and brother, certain lands were sold to the first defen- 
dant. The plaintiff sued to recover them, alleging 
that the former owner of the lands had assigned them 
to his (the plaintiff's) brother and bimself (the plain- 
tiff) and their descendants by в deed of gift to per- 
petuate the worship of the donor’s houschold idol. 
Held that the plaintiff was entitled to recover the 
Property. The gift was а valid one, creating в reli- 
gions endowment under the Hindu law, and that the 
plaintiff's suit was not to act aside the sale, but was 
one by the trustee of the endowment to recover the 
property to which the limitation of twelve years was 
applicable. Rupa Јаазнет г. KRISHNAJI GOVIND 
(LLB, 9 Bom., 169 
10, — — — — — Charitable en- 
dowment—Trust property sold in execution— 
Rights of heira of the creator of the trust against 
execution-purchaser.—A trust-decd of certain pro- 
porty executed by the member of a Hindu family pro- 
vided that neither he nor his heirs should incumber or 
mate it, but that in case of necessity his heirs 
might maintain themselves out of the income while 
administering the trust of a certain charity. The pro- 
visions of the trust were not proved to have been 
observed by the settlor or his family, and the settlor 
оп one occasion disclaimed the trust. The trust pro- 
perty was attached and sold in execution of personal 
decrees passed against the settlor and another member 
of his family. Тһе widow of the latter, after the 
death of the settlor, sued to recover the land from the 
execution-purchaser as heir to the settlor. Held the 
plaintiff was not entitled to recover the land. Rupa 
Jagshet v. Krishnaji Govind, I. L. R., 9 Bom., 169, 
distinguished. SUPPAMMAL е, COLLECTOR OP TAN- 
зовв . . . . LL. R., 13 Mad, 387 


11. ——— Act XX of 1868, 
. 14— Bengal Regulation XIX of 1810 — Civil Pro- 
cedure Code (1882), а. 539— Suit to remove trustees 
of Hindu religious endowment —Righ of re- 
presentative of founder of (rust to nominate trustee. 
— The Maharaja of B in 1802 assigned certain lands 
situated in Bengal for the maintenance of a temple 
at Chauria in the Gorakhpur district, and appointed 
certain trustees of the endowment. Those trustees 
dealt with the property in в manner inconsistent with 
the trust by making alienations thereof as if it were 
their own private property. In 1893 the represen- 

ive in title of the original settlor sued in the Court 
rict Judge of Gorakhpur to have certain 
alienations made by the said trustees set aside and the 
property restored to Ив original uses, and for the 
appointment of а new trasteo or new trustees in plone 
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of the trustees, defendants to the suit. Held that 
such a snit was rightly brought under s. 14 of Act 
XX of 1863, and that it was not essential for the 
application of that Act that the endowment should 
ever have been taken under the control of the Board 
of Revenue. Ganes Sing v. Ramgopal Sing, 5 B. 
L. B., Ap., 55, and Dhurrum Singh v. Kissen Singh, 
I. L. R.,7 Calc., 767, approved. Baghubar Dial v. 
Kesho Ramanuj Das, І. L. R. 11 All., 18, quoad 
Aoc, overruled, Held also that s. 539 of the Code of 
Civil Procedure was not applicable to the above suit. 
Lakshmandas Parashram v. Ganpatrae Krishna, 
I. L. Е. 8 Bom. 865, and Jawakra v. Akhar 
Ни" I. L. R., 7 АЦ. 178, referred to. He'd 
also that, there being no special provision in the 
endowment for the appointment of trustees, the right 
of nomination remained vested in the founder of the 
endowment, and that the right to nominate continued 
to his heirs. Gossami Sri Gridhariji v. Romanlaljs 
Gossami, І. L. R. 17 Calc., 8: L. RB. 16 I. A., 137, 
referred to, SHBORATAN KUNWARI г, RAM PAROASH 

[L L. В., 18 All, 327 


M — — Trust—G round 
Sor remoring hereditary trustee— Mistake by trustee 
as to true legal position—Appointment of a dera- 
sthan commitfee— Scheme of management,—A mis- 
take by a hereditary trustee of a devastban as to his 
true legal position docs not of necessity afford а 
ground for xmoving him from his post of manager 
and entrusting it to new hands. The management of 
a devasthan being found to be lax and improvident, 
but not fraudulent and dishonest, the Court declined 
to remove the manager, but appointed a devasthan 
committee to supervise and control him, and framed 
a scheme for the management of the trust. ANNAJI 
BAGHONATH GOSAVI v. NARAYAN SITARAM 
[L L. В., 21 Bom., 556 


18. Derasthanam com- 
miftee— Grounds for remoral from office — Errors of 
judgment on part of commitice-man,— Mere error in 
Judzment on the part of a member of а devasthanam 
committee is not sufficient to disqualify him from 
continuing to hold such office. To justify the re- 
moval o* such вп office-holder, it must be shown that 
the further holding by him of the office is incompati- 
ble with the interests of the temple under tbe charge 
of the committee of which he is в member. The duty 
of a devasthanam committee consists primarily in 
seeing that its endowments are appropriated to their 
legitimate purposes, and are not wasted. It is not a 
pert of the duty of such a committee to interfere 
with the trustees in matters relating to rituals. 
TIRUYENGADATH AYYANGAR г. SRINIVASA THATHA- 
cusuzs . . . LL R, 23 Mad, 88 


14, — — —— — —— — —— De varthanam 
committee— Dismissal of dharmakarta by three out 
у five members of committee without meeting— 
egality of such га]. —Тће charmakarta of а 
temple was suspended and dismissed from office in 
following manner :—One member of the devasthanam 
committee consisting of five initiated an enquiry, re- 
celved petitions and took evidence, submitting the 
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results of his enquiry to two other members succes- 
sively, the three signing an order calling upon the 
dharmakarta to present himself at the office for the 
purpose of an enquiry in certain charges laid against 
him. No date was fixed for the enquiry, and the two 
remaining members of the committee took no part in 
the proceodings, The dharmakarta took no notice of 
the order, whercupotf the same three .ommittee-men 
signed and issued another resolution dismissing him 
from his post. This resolution was sent to the other 
two members of the committee, but was not signed by 
them, Held that the dismissal was illegal. The 
dharmakarta, being the holder of an office, could only 
be removed from it by the corporate act of the com- 
mittee generally. The acts of а corporation (to which 
the committee might be likened) must be performed 
at a meeting convened after due notice to all the 
members of the body; and though there might be 
exceptions to that rule, a case in which the matter to 
be decided involved the rights of third partics anda 
decision to their prejudice was one in which the rule 
should be enforced, THANDAVARAYA PILLAI е. SUB- 
BAYYAR LL. R., 88 Mad, 498 


15, ———— — — ————— Powers of a 
Christian congregation to elect under which Bishop- 
rio the endowment should be placed in spiritual 
matters—Effect of а concordat placing the в. dow- 
ment within the territorial ju: isdiction of a certain 
Bishop —Su:t for partition of the endowment.—In 
the усаг 1806, а fund was started by a caste of 
Roman Catholic bostmen in Royapuram for the pur- 
pose of supplying the religious wants of the caste, 
and in 1829 the Church of 5%. Peter at Royapuram 
was erected, The fund was under the control of the 
Government Marine Board, which in 1830, in conse- 
quence cf disputes between the headmen of the caste, 
suspended all payment. In 1863 а member of the 


caste, claiming to be solo surviving headman, brought 
a suit against Government for a declaration tat he 
was solo surviving headman, and as such entitled to 
the solo management of the funds then in the hands 
of Government, which funds the Government paid 
into Court to the credit of the said suit. By the 
decree in this suit it was declared that the fund in 
question bclonged to the whole body of Roman Catho- 
lic bostmen in Royapuram, that it must be devoted 
to the roligi-us observances of the body, and that it 
rested with that body to determine whcther in spiri- 
tual matters the Church should continue under the 
Vicar Apostolic or the Gosnese Bish’ p of Mylapore. 
In 1886 concordat was executed betwoen the P pe 
of Rome and the King of Portugal, the «ffect of 
which was to place St. Piters Church within the 
territorial jurisdiction of the Vicar Apostolic. Plain- 
tiffs, who were members of the Goancse party, come 
plained that, having regard to the cffect of the cou- 
cordat of 1886, it would be impossible for their part 

oven if in a majority—to elect а priest of Chair 
own party, and prayed for s division of the fund, 
Held that, even if this were so, thia fact would not 
justify the Court in taking away from St. Peter's 


Church pert of ite endowment. CRINNASANT 
Морли о. ADVOCATE GENERAL 
[L L. R., 17 Mad., 406 
41 


(2 ) 
ENGLISH COMMITTEE OF HIGH 
COUBT. 


See TmANsPER OP CRIMINAL Cass — 
GENERAL САВЕЗ, 
C. L. R., 1 Calc., 219 
Dismissal of Munsif—Power of 
Division Bench of High Court.—A Munsif who had 
been dismissed by an order of the English Committee, 
consisting of four Judges of the High Court, applied 
to a Division Bench, consisting of the Chief Justice 
and MrTTEE, J., to reconsider his case. The Chief 
Justice having dismissed his application, while 
Миттвв, J., considered that he was entitled to в re- 
hearing, he appealed under cl. 15 of the Letters 
Patent. The Court considered it unnecessary to enter 
into the merits of the questions raised, and held that, 
the Munsif having been removed by an order of four 
Judges forming the English Committee, no Division 
Bench had any power to reconsider, or review, or set 
aside, or to order the Judges of the Euglish Com- 
mittee to reconsider, review, or set aside the decision 
of the English Committee. IN THE MATTER OP THE 
PETITION OP Новівн Снохрев MiTTER 
[10 B. L. Е, 70 : 18 W. R., 200 


Ix вв DENONATH MULLICK 
00 B. L. R., 80 and 82 note 
ENGLISH LAW. 


See CIVIL PROCEDURE Cops, в. 102. 
(LL R., 23 Calc, 8 
See Compary—Wrnpine uP—Costs AND 
CLAIMS ом ASSETS, 
[L L. R., 16 All, 58 


See ПЕРАМАТОХ. 
[L L. R., 19 Bom., 340 
See FALSR EVIDENCR—CONTRADIOTORY 
STATEMENTS . В . 4 Маа., 51 
(LLB,7 AlL, 44 
See Ниро Law—Gret—Consrnverion 
ор Отта . L L. В, 16 Calo, 677 
[L E, 8 L A, 44 


See Hou Law—WruL—CoxsrRvcriow 
от WiLLS—PERPETUITIES, TRUSTS, AND 
BEQUESTS To A CLASS — ВЕМОТЕМЕВВ, 

[L L. R., 2 Calo., 268 


Seo LANDLORD AND TENANT—BUILDINGS 
ON LAND, RIGHT TO REMOVE—COM- 
PENSATION РОВ IMPROVEMENTS. 

[L L. R., 8 Calo, 582 

See LIMITATION AOT, 1877, s. 26. 

[L L. R., 14 Bom., 213 

See Lis PENDENS. 

[3 Ind. Jur., М. 8., 169 
1 Hyde, 160 
11 Bom., 64 
Т.Г. R., 6 Bom., 168 
See MOBTGAGE —TAOK ING. 


5 B. L. R., 468 
9 E L. E., Ap, 45 
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Seo Pansis A . 4 Bom, О. 0,1 


LL. R, 5 Bom, 606 
L L. В, 6 Bom., 151, 368 
L L R., 18 Bom, 308 
L L. Е; 89 Bom, 855 


See Втонт 0? War. 

[L L. R,, 16 Bom, 569 

See STATUTES, CONSTRUCTION OP. 
[L L. R., 19 Bom., 340 
See TERRITORIAL Law OF BRITISH INDIA, 
авг. R., O. C., 87 

See TRESPA8S—GENERAL CASES, 
[L L. R., 3 Mad, 389 


See VENDOR AND PUROHASER—LrEN. 


461 
9 Moore's I. А., 808 
1 — — — Applicability of, to natives of 
Indig,—It hasalways been the policy of the Courts 
of this country not to apply the strict rulesof English 
law to natives of this country. — PARABDI SAHANI r, 
Маномвр HOSSEIN . IBLE, А. C, 87 
2 Lew in mofussil—Bom. Reg. 
IV of 1827, г. 26.— Although the English law is not 
obligatory upon the Courts in the mofussil, they ought, 
in proceeding according to justice, equity, and 
conscience (Bombay Regulation IV of 1827, в. 26), to 
be governed hy the principles of English law applicable 
to a similar state of circumstances, Dapa HANAJI 
BABAJI JAGUSHET 3 Bom, 88: 2nd Ed., 39 
WEBBE r. LESTER . 8 Bom., 55: 3nd Ed., 58 
8. English rules of 
equity in mofussil.—Instances in which the rules of 
lish Courts of Equity have been applied in the 
mofuasil, referred to. МАМАН RAMCHANDRA v. 
DHoNDmA Квівннал . I, L., В,, 4 Bom., 196 


4. _______ Advancement, Doctrine of 
—Benami purchase—Europeans in Imdia.—The 
English doctrine of advancement is applicable in India 
as between а father and daughter, both of English 
extraction and living under English law. The status 
ofthe danghter, under an alleged bond fide purchase, 
made by her father for her advancement when а 
minor, cannot be set aside except by positive proof 
that the father merely made use of her name as he 
would that of any servant or stranger, retaining the 
beneficial interest in the property himself. Kı- 
SHEN KooxAR MoiTRo c. твувмвон 9 W. R., 141 


5. ———— Aliens, Law relating to— 
Devise of lande for charitable purposes—Statute 
of Mortmain—Introduction of English law into 
India.—The introduction of the English law into в 
conquered or ceded country does not draw with it that 
branch which relates to aliens if the acts of the power 
introducing it show that it was introduced, not in all 
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its branches, but only sub modo and with the excep- 
tion of this portion. The Englisb law incapacitating 
aliens from holding real property to their own use, and 
transmitting it by descent or devise, has never been 
introduced into the East Indies so as to creato а 
forfeiture of lands held in Calcutta or the mofussil 
by an alien, and devised by a will executed according 
to the Statute of Frauds, for charitable purposes. 
Semble—The Statute of Mortmain does not extend to 
the British territories in the East Indies. MAYOR 
or Lyons e. East INDIA COMPANY 
П Moore's I. A., 176 
6.— — - Inheritance, Law of—English 
law how far applicable.—The case of Mayor of 
Lyons v. East India Company, 1 Moore’s I. A. 175, 
does not mesn to decide that the Courts of this 
country are justified in adopting just so much of the 
law of inheritance, or of dower, or of any other law, as 
they consider equitable, and rejecting the rest. Itonly 
points out that there are certain portions of the English 
statute law which from their very nature were only 
passed for reasons connected with England, and which 
would not be applicable in India or any Colony of the 
British Crown, e.g., the Mortmain Acts, the Law of 
Aliens, and the like. SARKIRS t. PROSONOMOYER 
Dos! «L L, R., 6 Calc., 794: 8 C. L. R., 76 
Attainder, Law of—Law in 
Sorce in India.— Per Cur.— The English law of attain- 
der did not apply in India in 1:83. РАРАММА e. 
VENKATADRI АРРА Rav. NARASIMHA Appa RAU г. 


VENKATADRI APPA Rav . L L. B., 16 Mad., 984 


8. ———— Attorneys—Stat. 3 Jac. I, 0.7. 
—Stat. 8 Jac. І, c. 7, has not been extended to India. 
WILKINSON г. ABBAS SIRKAR 

- [8B.L.B,,0.0.,, 96 


9. —— 
of Merchants—The Law of Merchants is not appli- 
cable to banking transactions in the mofussil. 
v. GoPal Dass. =. . . 18 W. В. 420 


10. ———— Bankruptcy—Stat. 6 Geo. 
ТУ, с. 16,and 2 4 8 Will. IV, c. 114—Proof of 
bankruptey ender | English Commission.—Tho 
Stat. 6 Geo. ТУ, c. 16, and 2 & 3 Will. IV, 
c. 114, made to facilitate the proof of bankruptc; 
and assignment in England, were held not to exten 
to the Courts in India, and in an action by the assignee 
of а bankrupt under an English Commission against 
a debtor, a native of India and resident within the 
pres of the Supreme Court at Calcutta, it was 

eld that such evidence of the bankruptcy must be 
given as would have been required to prove the fact 

no statutory regulations had been made. CLARK v. 
Cuark v. DOORGAMONRY 

. 8 Moore's L A., 263 


БВооріаш, MULLIox. 
Dossm . . . 


1L ————— Case Law—Application of 
English precedents to Indi glish precedents 
are only to be applied in India after being carefully 
weighed and tested with regard to the customs and 
habits of the people. Јоооовтхроо SHAW r. GRANT, 


Surra & Со. . . . . 3ЗНуае, 120 
12, Principles of 
English Common Law and Equity Courts—The 


тот. п 
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different principles on which Courts of Law and 
Equity in England administer justice observed upon, 
and the necessity of bearing in mind this distinction 
when English cases are referred to, pointed out. 
PzDDAMUTHULATY ғ. Toa Керр: 2 Mad., 270 


See вв to English cases per MACPHERSON, J., in 
PARBATI CHARAN МООКЕВЈЕЕ ©. RAMNARAYAN 
MATILAL 5 B. L. R., 306, at pp. 400, 401 

13. --- Contracts—Common law of 
England.—The requirements of the common law of 
England cannot, unless made applicable by legisla- 
tion or sanctioned by well-established judicial usages, 
be imported into the construction of в contract made 
in this country, unless it be clear from the construction 
of the contract that the parties at the time then 
entered into it had such requirements in view, and 
intended that the contract should be controlled by 
them. Great EASTERN HOTEL COMPANY +. Col- 
LECTOR OP ALLAHABAD .З Agra, Ex. О. C,1 

14. — Agreements. under 
seal and by parol.—In agreements between natives 
of this country the law does not distinguish between 
those which are nnder seal and by parol, the English 
law to that effect not having been introduced into the 
country. KRISHNA v. RAIYAPPA smd Mad 


15. ————. Equitable mortgage— Mad. 
Reg. II of 1502, s. 17.— Madras Regulation II of 
1802, s. 17, enacts that, in the absence of any 
positive law to the contrary in force in the Presi- 
dency of Madras, the decision of the Court is to be 
according to justice, equity, and good faith. The plain- 
tiff wasan Armenian, and the defendants Hindus, Ma- 
homedans, and Christians, The plaintiff sought by the 

aint to establish в lien on find, created by an 
uitable mortgage by deposit of title-deeds. Held 
(im the absence of any agrecment that the trans- 
action was to be governed by any particular local 
law) that under Madras Regulation II of 1802, 
в. 17, the principles of English law respecting 
equitable mortgages applied. VARDEN SETHE SAM 
r. Luckpatay ROYJEB LALLAR. 

[8 Moore's I. A., 303 

16. Estoppel— Approbation and 
reprobation of transaction.—The principle that 
а party cannot both approbate and reprobate the 
same transaction is applicable to Indi cases. 
MAKHANLALL v. SRIKRISHNA SINGH 

[2 B. L. R., P. С, 44: 11 W. R, P. C, 19 

19 Moore's L A., 157 
НиТ between 
of exchange—Application of 
и мени native 


17. 
hundi and bill 
English law.—Where the analogy 


.bundis and English bills of exchange is complete, 


the English law is to be applied. SUMBOONATE 
Gnosz e. Уоррооматн CHATTERJEE 8 Hyde, 450 


18. Immoveable 
Laws applicable to Bombay—Lez loc 
and personally. The lez loci report of the Indian 
Law Commissioners and the introduction of English 
law into India discussed. Distinction taken, with 
reference to the observations of Lord Ki 
412 
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as to Calcutta in the Advocate General у. Surno- 
moyee Dossee, 9 Moores 1. A., 425-426, betwoen 
Bombay, which was held by the English in full 
sovercignty, and Calcutta, which was merely beld 
by them ana factory. Statement of circumstances 
which led to the passing of Fercusson’s Act, 9 
Gro. ТУ, с, 33, and Act IX of 1837, relating to the 
immovcable property of Рагив. Кловол BEBAMJI 
e.Rooms . . . 4 Bom., О. C., 1 
Insurance—Applicability to 
Law where no principle of Hindu law it 
applicable—Contract of inaurance.—W here the de- 
fendants, underwriters of а policy of insurance on 
go ds on board a vessel bound from Bombay to Cal- 
cutta, were Hindus, but no principle of Hindu law 
was applicable, the partica having selected the English 
language for the expression of their contract, — Held 
that the case was to be determined in accordance 
with the principles of English law. HARRIDAS 
PURSHOTAM г. GAMBLE . . 18 Bom, 83 
30. — Limitation, Law of— 4pplica- 
tion of statutes to India.—The Statute of Limita- 
tions, 21 Jac. 1, с. 16, extended to India, East 
INDIA Company г. ODITCHURN PAUL 
[5 Moore's І A., 48 
RUCKMABOYE е. LULLOBHOY MOTTICHUND 
: [5 Moore's І. А., 334 


It applied to Hindus and Mahomedans as well 
Europeans in civil actions in the Supreme Court. 
RUCKMABOYE г. LULLOBROY MOTTICHUND 

[5 Moore's I.. A., 834 


31. — — —- Married woman's property 
—Law applicable fo Hindu converts.—The English 
law relating to а marricd woman's property, and the 
right of the husband therein, is not necessarily appli- 
cable to Hindu converts to Christianity. The 
rule cf decisi:m in such cases is the rule prescribed 
by equity and good conscience, which is in each case 
to refer the deci-ion to the usages of the class to 
which tho convert mav have attached himself, aud 
of the family to which he may have belonged. 
PANDU г, SURBOMONOCLA Dosszs . 1 Ж. В., 92 

23. —__—__ Not ic», Doctrine of —Prior- 
йу of registered deed.— The English equitable dcc- 

ine of n tice, where there is а contcst as to the 
pri rity of a deed registered under act XVI «f 1834 
or Act XX «f 1856 over an unregistered deed of a 
date prir to those Acts, is apy 
Srvawpas KgsHavsi v. FRAMJI МАМАВНАТ 

[7 Bom, О. J. С, 45 

33. Osths in Courts of Justice 
—Stat. 17 4 18 Vict, c, 125—The English 
Stat. 17 & 18 Vict, c. 195, does mt apply to 
India Vatu Морли r. Зомкввт . 3 Mad., 246 


————- Personality, Law relating to 
— How far English law is applicable in Calcutta. 
—Term- of years—Armenians—Construction of 
power in deed to inrest.—The English law relating to 
nnalty applies to personalty in India held by 
ritish subjects and others to whom the English law 
js applicable, А term of years is therefore personalty 
jn Indis asit is in England, Armenians in India 
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ENGLISH LAW —continwed. 


are subject to the English law. A power contained 
in а trust-deed to invest 20000 * in or upon any 
real or Government securities, or in or upon any 
public funds at interest," is of an optional character, 
and not imperative, aud does not alter the character 
of the original property so as to convert it from 
personalty into realty.  NICHO!A8 г. AsPBAR 

LI. L. R., 34 Calo., 216 


. —_ Prescription Act—Law of 
mofussil-~The English Prescript on Act does not 
apply to this country in the mofussil, Jor PaoxAsu 
SINGH г. AMEER ALLY re 9 W. R„ 91 


See Савез UNDER PRESCRIPTION, 


26. Primogeniture, Law of—Laic 
applicable to Portuquese in Bomhay.—The Por- 
tugnese inhabitants of the town and island of Bombay, 
not having bad their laws, and usages having the 
force of laws, preserved to them by the treaty by 
which Bombay was (1061) ceded to the English, are 
subject to English law, so far as the same has been 
introduced into Bombay, and has not since been 
varied by legislation. ere в Portuguese inhabit- 
aut of Bombay, being entitled to certain immoveable 
estate in perpetuity, died intestate before the lst of. 
January 1866 (on which day the Succession Act, 
1865, came into force), leaving two uephews by a 
sister as his next-of-kin, it was held that the elder 
of them, as heir-at-law of the intestate, was entitled 
to succeed solely to such immoveable estate. LOPES 
е. Тов. . . . 6 Bom, O. C, 11а 


37. Profit a prendre - Rule as to 
statutes affecting the Crown—Profit à prendre— 
Bight of pasturage in Bombay Presidency— Pre- 
scription.—The rule of construction according to 
which the Crown is not affected by s statute, 
unless specially named in it, applies to India. 
The rule of English law that & claim to a profit 
à prendre cannot be acquired by the inhabitants 
of a village either by custom or prescription 
does not apply to & right of pasturage claimed by 
a village in the Presidency of Bombay as against 
the Government. The right of free pasturage 
has always been recoznized as a rivht belonging 
to certain villages, and must have been acquired 
by custom or prescription. ЗЕОВЕТАВТ OP STATE 
тоя INDIA е. МАТНОВАВНАТ 

(LL. R., 14 Вош., 318 

98. ————— Sheriff's sale -Sale in еде. 
cution of decree— Law in —The law of 
the mofussil was the ler rei site at Sheriff's ssles, 
and controls ог modifics the English law as to exe- 
cution and delivery. Brown e. RAM COMUL нове. 
Gorge CRUNDER CHUCKXRBUTTY v. RAM Комгі 
Guos . . . . W.R., 1884, 179 

290. ———— Виис!ае - Forfeiture of pro- 
perty.—The English law of forfeiture of the personal 
property of persons committing suicide, if it ever ap- 
plied to Europeans in India, is not applicable to 
Natives. Quare—Whether the law ever had exe 
istence as regards Europeans in Indis. ADVOCATE 
GENERAL OP BENGAL e. SURNOMOYER 

[1 W. В, P. C., 14; 9 Moore's I. A.,897 


ми ) 


тан Т.А У —concluded. 

—_—— Superstitious uses, Statute 
of ‘The English statute as to superstitious uses is 
net applicable to the Courts in Indis, and those 
Courts have jurisdiction to entertain suite for the 
establishment and administration of native religious 
institutions. Арто GENERAL v. VISRVANATH 
ATMARAX . . 1 Bom, Ap, 9 
Кновлтонахо о. Манарво Gra 18 Bom., 214 


31. Trust, Declaration of— 
Binding effect of voluntary declarations of trust— 
Principle of Equity Courte.— Quare— Whether 
Hindu law admits of the principle in which Courts 
of equity in England hold a voluntary declaration of 
trust to be binding against the declarant. VENEKA- 
TAOHELLA МАМОЗАКАВЕТ v. THATHAMMAL 

[4 Mad., 460 


за. Wagers—Stat. 8 4 9 Vict, 
с. 109 (Games and wagers).—The Stat. 8 & 9 
Vict, с. 109, amending the law relating to games 
and wagers, does not extend to India. RAMLALL 

THAKOORSEYDASS v. SOORJUNMULL DHOONDMULL 
[4 Moore's L A., 839 
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(d) Lawns нір тх Excess ор Tex- Col. 
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6, Dzcmrass тх QvawriTY OP LawD . 2496 
7. RESISTANCE TO ENHANCEMENT . + 2497 


8. Влонт To DECREE at OLD Bats ow 


REFUSAL OF ENHANCEMENT + 2408 
See BsxcAr, RENT ACT, 1869, s. 8] 
[L L R., 20 Calo, 498 


See Сине UNDER BENGAL TENANCY Aor, 
в. 29. 


See BENGAL TRNANOY Аст, в. 50. 


а: 


See BENGAL TENANOY т 
LL L. R. al slo, 807 

See BENGAL TENANCY AOT, в. 188. 

L. E 17 Calc., 695 
L. R, 18 Calc., 593 
L L. R., 25 Calo, 917 

See Bombay tum Батак, im 88. 85, 
8 . .‚ LLB, 16 Bom, 588 

See CONTRACT Аст, в. 74. 

LLB, 29 Calc., 65 

Seo Cases UNDER CO-SEARERS— SUITS BY 

| Со-ВНАВЕВВ WITH ВЕЗРВОТ TO THE 
Joint PROPSRTY—ENHANOEMENT OY 
Вент. 

See CASES UNDER DECLARATORY DECREE, 
Suir FOR—RENT AND ENHANCEMENT 
or Rent. 

бев CASES UNDER Dzcmrr-Fogw or 
DEOREE—ENHANCEMENT OP RENT. 

Seo GHATWALI TENURE. 

[B. L. R., Sup. Vol, 559 
в. 71 
14 Moore's Е А. 347 


т. R, 194 
L. RT L A yir VoL, m 
See CASES UNDER Er eae 7 


NECESSARY IN SUIT. 


| See KasvLiAT—REQUISITR  PRELIMINA- 
‘RIES TO SUIT. 
rau CLE 203 


See Caszs UNDEB Fo or rin. = 
HANCEMENT OF 


1, BIGHT TO ENHANCE. 


Priority of title or tenure— 
ight to rent.—A suit for enhanccment 
riority of title or tenure existing be- 

that claim to some rent is legally 
mit. The decision ід Surnomoyee v. 


( 329 ) 


ENHANCEMENT OF RENT—continued. 
1. RIGHT TO ENHANCE-— continued. 


Suttees Chunder Roy, 10 Mcore's I. An 123, com: 
mented on. SATYASARAN GHOSAL г, Монивы CHUN- 


DER MiTTER 
[3 B. LB, P. C., 23: 11 W. R., P. C. 10 
19 Moore's I. А. 263 
a. Buit not brought under Rent 


А. it to assess land at enhanced. rate — Act X 
Of 1859.—A. suit to вавсва land end recover rents at 
an enhanced rate must be dismissed if not brought 
under some section of the Rent Act, SkEFDHUR Jna 


т. DABBE DUTT . . . 9 W. в., 110 
See LALUNMONEE v. AJOODHYA ВАМ KHAN 
(23 W. R., 61 


a Buit to assess land paying 
mo rent.—A suit to asscs rent upon laud paying 
no rent аё all is not a suit for enhancement of rent. 
Barona Кант Вох v. Banua Cuvnx Rov 

[13 W. R., 163 


Lakhiraj tenure— Resumption, 
Necessity of, before enhancement —А decree ina 
suit for resumption must be obtained before rent can 
be recovered against a tenant holding uuder  lakhiroj 
tenure. HILL e. KHOWAJ SHEIKH MUNDUL 
(Mareh., 554: 2 Hay, 663 
Roxxez Cavxpes отт c. 800100 Doss NUNDEE 
[3 м 497 


Mazoxxp MyasoBooL НЕК 
Kx. . REE ears 
Nowy Елвновв Lat r. Korres Bursu KHAN 

а [5 W. R., Act X, 62 
Mopxs HuppiN JOWARDAR c. SANDES 

(12 W. R., 439 

Hereditary conditional ten- 


before enhance- 


5. 
ure—Resumption, Necessity Of, 
ment—Descendant of grantee of Jaghir.—A suit to 
enhance is not maintainable against the des dant of 
the grantee of a hereditary conditioual jaghir. | The 
vamindar must first sue to resume on the ground that 
the jaghir has been determined by breach of the cou- 
dition through neglect of the service. NILMONEY 
Siwen Dro с. RAMGOPAUL SINGH Сножриву 

(Marsh., 518 


e. Punchukee lakhiraj lands— 
Necessity for resumption before enhancement, A 
zaminda: may sue to enhance punchukee lakhiraj 
lands without first suing for their resumption. Ma- 
DEUB CHUNDRA JANAH ©. Barre МоокЕнЈЕЕ 


1. Tullubi bromuttur tenure— 
Necessity for resumption before enhancement.—À 
tullubi bromottur tenure is not в lakhiraj tenure, 
and it is not necessary for a landlord to bring it 
for its resumpti 


ion before he can sue for enhancement 
Siwan e. CHUNDER KANT 
. . 4 W.R. 


'ILMONEE 


251 


notice, —8. 9. Regul of 1822, related only to 
sotilement, not to col ection of rente, aud did not 
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ENHANCEMENT OF BENT—continued. 
1. RIGHT TO ENHANCE—continued. 


entitle a person claiming from Government as а 
private zamindar to enhance rente without proceed: 
g under the law for the collection of rent aud 
without giving notice of enhancement under в, 13, 
‘Act X of 1859. Nawas Nazim ОР BENGAL o. ВАМ 
LALL Guosy alias Тооовохрноо GROSE 
{6 W. R., Act X, 5 
9. Rent paid in kind—Concer- 
on into rent paid in money.—À. zamindar may sue 
to convert rents paid in kind into renta paid in 
money. Tho fact of the raiyat having paid in kind 
for в number of years is no bar to enhancement. 
Тнлкоов Риввнар v. MAHOMED ВАКТЕ 
[8 W. B., 170 
10. Assignment of rents to ore- 
ditor for a term beyond existing lease— 
Right on expiration of term.—The mere circum- 
stance that the landlord has assigned to а creditor 
^ certain amount of the rents for certain years ex- 
tending beyond an existing lease, does not provent 
him from enhancing the rent after the expiration of 


the term. м CHUNDER MANICK e. SEBBJOY 
‘THAKOOR $ . Marsh., 435: 3 Hay, 503 
1L —--— Sale of tenure in execution 


of decree—Bar to enhancement.—A landowner is 
not estopped from enhancing rent by the circum- 
stance that he has caused the tenure to be sold under 


а йесгсе, SURNOMOYEE v. ADOITO CHURN Ror 
(Marsh., 
12. Farmer for & term of years 
— Absence of stipulation prohibiting enhancement. 


СА farmer for a term of years is entitled to enhance 
the rent of raiyats holding under him when there is no 
Condition or stipulation in his lease precluding him 
from so doing. RUSHTON e. GIRDIARKE TEWARES 
[Marsh., 831 : 8 Hay, 304 
13, — Yjaradar— Absence of stipulas 
tion prohibiting enhancement —An ijaradar is entitled 
to euhance the rent of rai; holding uuder him where 
there is no condition or sti] ulation in bis lease pre- 
cluding him from so doing. Шоовел Paosav 
Myree с. JoyNARAIN HAZRA 
(I. L. R., 8 Calo., 474 
14. ——  pur-ijaradar.—A dur-ijaradar 
can enhanco the rents of the estato of which he 
holds the sublease, GUNGARAM r. UJOODHYARAM 
Myre . . FS . 9 W. R., 158 


Auction-purchaser.—An auc- 
caunot eject a raiyat having a right 
or enhance his reut, except in the 
Daves BEUGGUT г. 


15. 
tion-purchaser 
of occupancy, 
manner prescribed by law. 
Bzrcnuw Влоот. . W. R., 1864, Act x, ul 

16. ————, Act I of 1845-— 
An auction-purchaser under Act I of 1845 is not 
entitled to sue to enhance the rent of а tenant, 
not being в raiyat or cultivator, without his consent. 
Усвооревиовх DossiA є. Ома CHURN Rox 

(7 W. В. 937 


Beng. Reg. XLIV 
to the decision of the 


и. 
of 1793, в. 5.—Accoriing 


(mm ) 


ENHANCEMENT OF RENT—continued. 
1. RIGHT TO ENHANCE—continued, 
Privy Council in the case of Surnomoyee v. Suttees 
Chunder Roy Bahadoor, 10 Moore's I. А, 128, 
the right of an auction-purchaser under s. 6 of Regu- 
lation XLIV of 1793 is limited to raising the rent of 
a talukh created by the defaulter to what is d 
able from it according to the pargana rates prevailing 
either at the time when the talukh is created or at the 
time when the auction-purchase takes place; and ho 
cannot demand any higher rent, even if, at any sabse- 
ment time, such higher rent be in accordanco with 

prevailing current rate. Mommy Монти Roy 
v. Тонамотвв Dassma . L L. В., 4 Calo, 618 


18.— — — Independent talukh formerly 
part of & samindari— Decree of 1805 — Bengal 
Regulation VIII of 1798, ss. 5 and 50— Bengal 
Tenancy Act, 1885, г. 67.—A decree of the Sudder 
Diwani Adalut in 1805 declared that  talukh was 
fit to be separated from the zamindari of which it had 
originally been ‘according to the provisions of 


а. 6, Regulation VIII of 1793, The decree directed 
that, until separation, ‘rent should be paid by the 
talukhdar to zamindar, “according tothe jumma 


to be, on the separation being effected, deducted from 
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that assessed upon the zamindari. Proceedings with | 


a view to 
and delays ensued, with the result that no separation 
had been effected when these suits were instituted in 
1882 and 1885. In these suits, the holders of shares 
into which the ташіпдагі had been partitioned 
claimed to enhance the rent оп! Ве talukh. Held 
that the decree of 1805, acted upon for many years, 
was conclusive that the talukh was not dependent 
oh the zamindsri, but an independent one, within s. 50, 
Regulation VIII of 1798; and that therefore the 
xzamindars had no right of enhancement. 8. 67 of 
the Bengal Tenancy Act, 1885, applies only to rent 
le quarterly. HzxaxTA Комлаг DEBI 
AGADIKDRA Nara Roy . L L. R., 99 Calo., 214 
(LB, 21 L A, 181 


19. Inamdar—Tenants in posses 
sion before grant of inam.—An inamdar, though he 
cannot eject his tenants who have been in possession 
before the grant of the inam as long ва they pay the 
rent due for their land, may nevertheless raise such 
rent st bis pleasure (they not having mired а 
prescriptive title), and is not i ing so by 
the rates fixed by the Government survey. HARIBIN 
Jor v. МАВАТАМ Аснавтл . 6 Bom., A, C., 28 

20. Miras—Limited 
power to enhance-—An inamdar’s power to enhance 
‘the rent of mirasi tenants is limited. He cannot 
demand more rent then what is fair and equitable 
‘according to the custom of the country. РВАТАРВАУ 
бозав с. Ватли Namast . I. L, R., 8 Bom., 141 


21. Mirasidars— 
Right of inamdar to enhance their rent — Custom.— 
Mirasidars in an inam village caunot always claim to 
hold at «fixed rent. Ап inamdar can enhance their 
rents within the limits of custom. VISHVANATH 
Вакал с. Duoxparra. L L. В., 17 Bom., 475 


P 


tion then continued, but litigation | 
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ENHANCEMENT OF RENT —continued. 
1. BIGHT TO ENHANCE—continued. 


22. Permanent ten- 
ant.—In every part of India the Government or its 
alienee is debarred, if not by law (as in Bengal), yet 
by the custom of the country, from enhancing the 
assessment of permanent tenants beyond a certain 
limit. What that limit is, must be determined by the 
circumstances of each case. In a mit by an inam- 
dar, holding under а grant from Scindia made in 
1793, against his permanent tenant for an enhanced 
rent, the Court, in the absence of law or coutract to 
the contrary, affirmed tho plaintiff's right to enhance 
the assessment to the extent to which, according to 
the old custom of the country, Scindia would have 
been entitled to enhance it, and проп а virtual admis- 
sion of the defendant allowed enhancement to the 
extent of one-half the produce. PamsorAM KESHAV- 
Das о. Katyax Вал . L L. Rọ, 3 Bom., 848 


93. —__—— Nij-jote lands held by ten- 
ant without right of ocoupancy—Beng. 
Act VILI of 1859, ss. 8, 14, 15— Notice to quit.—A 
landlord seeking to obtain an enbanced rate of rent 


the tas, according ind | on account of nij-jote land held by a tenant without 
‘assessed upon ukh ”; this revenue | 


a right of occupancy has no right to obtain a judicial 
assessment upon the footing of а notice under Bengal 
Act VIII of 1869, ss. 14 and 15. His right in ac- 
cordance with в, 8 is to make his own terms with 
the tenant or to turn him ont of occupation. This ho 
can do by serving the tenant with a reasonable notice 
to quit unless he agrees to pay tbe rent required, and 
if the tenant continues in occupation, he must be taken 
to have agreed by implication to pay the said rent. 
JaNoo MUNDUR v. Ввшо SINGH . W.R,548 


24. Lessee of house— Ren! of sub- 
fenant,— Tho lessee of а share of в house has a right 
to raise the rent of such share, while in the occupe- 
tion of а sub-tonant without а lesse, after due notice 
of the increased rate, and to proceed to eject him 
if he refuses to pay the higher rent, even though he 
has been in possession for many years. Raw LALL v. 
CHUMMON @ноттоок 7. 94 W. Ro 91 


95. Shilatri lands—Bom. Reg. 
I of 1808, s. 4—Right of inamdars to raise assess 
ment on shilatri lands.—Government, by an in- 
denture, dated the 25th January 1819, conveyed to 
A aud В, and their heirs and assigns, certain villages 
in the island of Salsette, with the exception of such 
spots of shilatri tenure as might be therein, or on 
any part thereof, which could only become the pro- 

y of 4 and B, on their purchasing the seme 
pus the proprietors. Since 1819, the holders of 
these shilatri lands bad paid to the grantees and 
their heirs assessment (or rent) at s fixed rate which, 
beforo the grant, they used to pay to Government, In 
an action rought by en heir of B and 4 in 1868 
to recover an enhanced rent or assessment levied on 
these lands,— Held that the effect of the exception in 
the indenture of 1819 being to throw upon the plaintiff 


the burden of proving his right to enhance the rent 
(or revenue), which ho had failed to do, and Regula- 
tion I of 1808, e 4 cl 1 and 2 containing 


adwiwious by Government (which then was the 
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ENHANCEMENT OF RENT -continued. 
1, BIGHT TO ENHANCE —conclu ted. 
immediate landlord of the shilatrilars) that Govern- 
ment itself had no such right, plaintiff was conse- 
Do mot entitled to raise the rent. DADIBHAI 
AuANGIBMJI v. Вамл віх Валс . ll Bom, 168 


2. LIABILITY TO ENHANCEMENT. 
(а) Gevrat Ілавпату. 


33. Reiyats having right of oc- 
ceupangy.—No tenures are liable to eubauer ment of 
rent by judicial proceedings except the tenures of 
raiyats having right (f occupancy, unless on the 
foundation of custom or of agreement expressed or 
implied. 50вмоо Movs c. BLUMHARDT 

P (9 W. R., 552 


CHUNDER Соомав BANERJEE с, AZEEMOODEEN 
р 114 W. R., 100 


27. Raiyats with right of ocou- 
p&acy.—In the absence of express stipulation or of 
a right such as is mentioned iu se. 3 and 4, Act X 
Of 1850, ll rata having rights of occupancy are 
Jiable to have their rents enhanced, if such rents are 
below the rate payable by the samo clase of miyate 
for land of a similar description, and with similar 
advantages in the places adjacent. Рошан THA- 
X001 „ GODOOBEE KOONWAR. 

dei СУ. R., F. B, 142 


38. Ratyats with stipulation 
prohibiting enhancement—<Agreement made 
before Act X of 1859.—1f в zamindarhas come under 
any valid and binding engagement with the raiyat to 
the effect that the rent shall n.t be enhanced during the 
term of the settlement or during any other term, 
Act X of 1858 gives, him 2o privilege to set aside 

contract. SHIB SincH v. BHOOP SINGH 
же [2 Agra, 303 

Bygxata v. CHUTTER SINGH . 8 Agra, 181 

22. Settlement with 
Government for higher revenue.—If a raiyat has a 
right of occupancy, his rate of rent can only be en- 
hanced in the mode prescribed by law ; if he has not, 
his landlord can only claim arrears of rent on the 
ground of actual agreement, express or implied, Such 
claim cannot be made at an enhanced rate simply 
because the landlord has settled with Goverument at 


hi te of revenue. RooPux Rox г. Роврвкр 
sae » . . . . . 22 W.R.,10 
80. Tenure not agricultural— 


Tenant at inadequate rent.—Except in the case of 
agricultural holdings, landlords and tenants cannot be 
compelled to enter into а contract against their in- 
clination, nor can в tenant who holds at an inade- 
quate rent and who bas no right to hold st в fixed 
rate be compelled by preceedings in the Civil Court 
to pay a higher rato of rent, LALUNWONEE с. 
Азоорнтл RAM KHAN . . 238 W. Е., 61 

See KYLASH CHUNDER SIRCAR e. WOOMANUND 
Bo. . . + «+ .924W.R,4l2 

8L -— Intermediate tenante— 
Hereditary and transferable tenure Act. X uf 
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ENHANCEMENT OF RENT—continued. 
2. LIABILITY TO ENHANCEMENT —continued. 


1859, в. 15.—Where в tenure was or has become 
hereditary and transferable, aud the rent has not been 
changed from the time of the Perpetual Settlement, 
the teuants (being intermediate between proprietor 
aud raiyate) are protected from enhsncem-nt by & 15, 
Act X of 1-59. Tenante, intermediate between 
Proprietors and raiyats, are subject to the Reut Act, 
which contemplates under-tenauts as distinct from 
raiyats, aud contains pro: ms relating to both classes. 
Duuneet SINGH =. GOOMAN SINGH 
[9 W. R., P. C, 3: 11 Moore's I. A., 433 
82, — — — — — Aet X of 1859, 
аз. 13 and 17. —Wherc a notice under s. 13, h^ X of 
1569, clearly recognized defendants as talukhdars, and. 
at the same time sought to enhance rent under s. 17, 
it was hild (following а decision of the Privy Coun- 
cil), Dhunput Sing v. Gooman Sing, 9 W. Bu Р. 
8, that а suit for enhancement would not lie, as s. 17 
did uot apply to intermediate holders, but only to 
raiyats having rights of occupancy. BUDURROONISSA 
Cuowpmraln г. CHUNDER CooxAR DUTT 
00 W. R., 455 
88, — — — —— Aci X of 1859, 
г. 17.—The holding of an intermediate pre ee 
not remove the holder from the category of rai 
whose lauds may be enhanced under s. 17, Act X of 
1859; nor dovs the sub-letting of part of a tenure 
alter the original character of the raiyat/s ho.ding- 
Uma Сновм Durr v. Uma Така DABEE 


[8 W. R. 181 
Новіви Снохрев CHOWDHRY г. Baw Снохрев 
CuownH&Y . . . 18 W, R, 528 


8, С. on review, RAM CnuxpER CHOWDRRY ++ 
Ношви Cuvwbsa Свочрнах . 19 W, В, 196 


ое Act X of 1859, 
а. 17.—There is no class of persons intermediate 
between tho tenure-holders and the raiyats ontitled to 
в notice of enhancement under s. 17, Act X of 1N69. 
Ram Снохрив CHOWDHRY о. HU-18H CHUNDER 
Cmowrmsr . . .  . 19. В, 190 

Affirming on review. . В, ©. 18 W. R, 528 


85, — — — — —  — — 40 X of 1859, 
as. 15-16.—Under v. 13 to 16 of Act X of 1859, the 
rent of a tenant who is & middleman may be enbanced 
on notice on the same mounds (except as provided in 
those sections) on which he was liable to enhancement 
prior to the passing of that Act. Grist CHCNDER 
Gnoss v. Baxrowoo Biswas . 13 W, R., 449 


36. ‘Tenants assessed at Govern- 
ment settlement—Zamindars with percentage 
Jor risk and labour of collection Act. X of 1859, 
‘а. 83, cl. 3.—Held that the plaintiff, whose land at 
the time of the settlement was assessed with a 
proportionate Government demand, was not liable to 
enhancement by zamindars who, in thcir right, were 
restricted to get в certain percentage only for risk and 
latour of collection by the order of the scttlcment 
officer. Moosrr KHUIEREY г. MAHOMED TUQEE 
Rev., 8 


+ 1 Agra, Rev., 15 
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87. ———— Lands held in excess of 
pottah— Act X of 1859, г. 14.—The words “rent 
free” in cl. 14, в. 1, are not used in co :tradistinction 
to, but merely as showing the meaning of, the term 
"lakhiraj." Where lands in excess of the number of 
bighas specified іп a pottah have been held for wore 
than sixty years, and have always been considered to 
form of what was covered by the pottah, they 
are held to have been occupied as land included in the 
pottah since before the Decennial Settlement, and the 
rent of them cannot therefore be enhanced. JANOKEE 
BuL.vs Сноскевьотту v. М№овіх CHCNDER Koy 
Сножрнву . . . ЗМ. В., Act X, 33 


38. Act X of 1859, 
а. 17,01. 8—Suit for kabuliat.—Where a zamindar 
sued a raiyat for enhancement of rent on the ground 
that he was holding moro laud than he paid for, the 
laud in excess not being included in any pottah which 
had been granted to the raiyat, but being within his 
ч jote?” — Held that the zamindar could properly suc 
for euhancement of rent under Act X of 1859, s. 17, 
cl 3, aud the Court would grant such relief, 
notwithstanding that the plaint als акса that execu- 
tion of a kabuliat might be ordered after determining 
the rato of rent. MUKTAKESHI DEBEE CHOWDRAIN 
г. SAJED SHEIK . . В. L. R., Ар. 5 

39. Cultivators related to ва- 
mindar— Assessment of rent—Rate of rent.— Held 
that mere relationship docs not constitute a class of 
cultivators, and а zamindar who allowed some of his 
Kindred to hold at favourable rates cannot be com- 
pelled to show similar favour to other cultivators who 
may be equally near in relstiouship to him, Davee 
Sixon г. Рохсном Since 

[2 Agra, Part П, 208 

40. Transferable tenure— Muta- 
tion of names—Tenant who has transferred 
holding—Liability of.—The maiu object of a suit 
for enhaucemeut is to have the coutract between the 
landlord aud tenaut as regards the rate of rent re-ad- 
justed. In a suit for enhancement it was found that 
the defendant bad, prior to institution, sold his hold- 
ing, which by custom was transferable without the 
consent of the landlord, to в third party. There had 
been no mutation of or payment of в nazar, 
or execution of frcsl $ but the landlord had 


jen 
received rent from the third party, and was fully ' 


aware of the transfer. He/d that the connection of 
the defendant with the holding had come to an end, 
and the suit against him did not ће. ABDUL Aziz 
Kmax г. Анмкр Аш. I. L. R., 14 Calo., 795 


(b) PARTICULAR TENURE-HOLDERS AND TENURES. 


41. Jungleboory tenants. 
Jungleboory tenants are liable to enhancement. 
Duvxevr біхон о GcoMAN 51хон 

СУ. R., 1864, Act X, 61 

Haras Снскрев Gnosk г. GooRoo CHURN 

SIECAR. . . . . 10 W. R., 421 


43. —— — - Moostagirs— Act X of 1859, 
за. 16 and 16.—Moostagirs are protectol from 
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enhancement, not as raiyate, but as intermodiate te- 
nante, under вв 15 aud 16, Act X of 1859. DnUxPuT 
SINGH e. Gooman бімон 
ГЖ. R., 1864, Act X, 61 
Afürmed by Privy Council in DRUXPUT SINGH v. 
Gooxax SINGH. . 11 Moore's L A.. 483 
19 W. R, P. 0,3 
43. — — —— Ex-maafeedar—R ent-free 
holding.— Held that an ex-maafeedar, whose land at 
the time of acttlement was separatcly asscesed, aud. 
the sum so assessed mado payable through 
zamiudar, cannot be treated as а mere raiyat liable to 


enhancement, KEDAR Puorgs v. KULLAN KHAN 
[1 Agra, Rev., 56 
See HUMEDOOLLAH KHAN о. Prax SOOKH 
[3 Agra, 280 
44. Farmers holding over Act 
X of 1859, з. 18.—S. 18, Act X of 1869, did not 
apply to farmers holdiug on after the expiry of their 


lease, who were therefere liable to enbancement with- 
out notice. NATHOOBAM SHARA г. Doorca 
Manze . . . W. R, 1834, Act X, 02 

45. ———— Purchaser of transferable 
tenure— dct X of 1859, s. 6.—The purchaser of a 
transferable tenure, under which the rent cannot be 
enhanced, is entitled to the benefit of it, alth ugh he 
may not have occupied for twelve years, or acquired 
в right of occupancy under в. 6, Act X of 1859, 
FISHER г. Мохроо Соомав MUNDLE 

an: [Marsh., 625 

Purchaser from raiya 

sale in execution— Liability to ны 
A purchaser at a sale in execution of a decree of the 
right and interest of a person in the position of a 
raiyat holding at а low aud favourable rate (the 
privilege being persoual to him and his family) is nct 
entitled to exemption from enhancement, FlowzeT 
е. Коотоов Hosszin — . 2 Agra, 974 


ат. Under-tenants—T ena 

holding directly from Government.—In a E^ 
against the Government for a declaration that certain 
lands held by the plaintiffs were nct liable to en- 
hancement of rent, it appeared that the Government 
had in 1525 granted, at the rates then prevailing in 
the neightourhood, the lands in question to the pres 
decessors in title of the plaintiffs; that pcssession 
had been taken by the Guvemment shortly after- 
wards, but again restored under an crder of the 
В ard of Revenue in 1827, a settlemout being made 
at 82-4 per Капі ; that in 1248 it was arranged that 
the plaintiffs should pay their rent through a talukh- 
dar who had obtained a settlement for а term of 
thirty years over the whole of the chur in which the 
lands held by the plaintiffs were situate; that on the 
term of thirty years expiring, it was not renewod, 
and that the Government subsequently gave the 
plai notice of enhancement. Held that the 
Plaintiffs were not under-tenants, and that, under the 
circumstances, their tenure was not liable to enhance- 
ment. SECRETARY OP STATE v. RADHA PERSHAD 


Wastr 9 C, L. В, 189 
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48. — ——— — — —  — Sale for arrears 
of rent.— Under-tenurcs fall with the original tenure 
of the defaulter, and are liable to enhancement by 
the purchaser of the tenure s:ld for arrears of rent. 
TARUCKNATH PORAMANICK г. MCALLISTER 
(6 W. R., Act X, 34 
49. Khamar lands—4c! X of 
1859, s. 4.—S. 4, Act X of 1859, makes no exception 
as to khamar lands, RAM Cooman МООКЕВЈЕЕ г. 
ВсооохАтн MCNDUL . 1W.R. 356 


50. Mandidari tenure— Tenant 
with right of occupancy at rates varying with re 
mue.—Mandidari tenure is the tenure of в tenant 
with rights of cceupancy who is ontitled to hold at 
rates varying with the revenue, and he possesses 
privileges superior to those of au ordinary raiyat, His 
rates of rent are not liable to enhancement 
Nunsrya с. GOUREE SINOM — N. W., 369 


51. 
sion of British Government - Act X of 1859, 
а, 15.—A talukh 
British Government, held at an unvaried rent from 
before the Perpetual settlement, is protected from 
enhancement by в. 15 of Act X of 1559. бовіхр 
Снохрев Durr e. Неккохатн Roy 

О Ind, Jur., N. 8., 52: 5 W. R., Act X, 10 


52. — — Lessees, Right of, to collect 
lac insects from tree: ct X of 1859.—Act X 
of 1859 does not entitle a lessor to enbance the rent 
payable by в lessee on accouut of right leased to the 
latter to collect lac insects from trees growing on the 
lands of the former, GOPAL SINGH МО г. SUN- 


XUREE PAHARIN У. В., 458 
53. — —— Sursory ie i X of 1569, 
зз. 3 and 4.—A sursory jote tenure is not exempt 


from the operation of ss. З and 4, Act X of 1859, but 
is protected from enhancement on proof of twenty 
years’ payment of uniform rent. Doorca МоҮЕЕ 
Dossxa с. Kassisstz DEBEA CHOWDHRAIN 
(4 W. R., Act X, 90 
64. ————— Government khas mehal, 
Mode of enhancement of rent of.—The rent 
of a Government khas mchal can only be enhanced 
by the same process as the rent on any private estate. 
AxsHAYA Coomak Durr v. SuaMA CHARAN 
PATITANDA L L. R., 16 Calc., 586 
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Вохкот | 


~ Talukh created beforeacces- ' 


created before the accession of the | 


55. Settlement of a Govern. ' 
ment khas mehal— Regulation VII of 1822— | 


Bengal Act ILI of 1878—Bengal Act VIII of 
1879, ss. 10-14.—In order to make the enhanecd 
rent stated in a jummabundi scttled under Regulation 
УП of 1822 binding upon а tenant, there must be 
cither an assent to that enhancement or else в 
compliance with the provisions of the rent law with 
reference to enhancement of rent in force at the time 
of such enhancement. D’Silra v. Rajkumar Dutt, 
16 W. E. 153, Enayetoollah Meah у. Nubo 
Coomar Sircar, 20 W. К. 207, and Reazooddeen 
Mahomed у. McAlpine, 22 W. Е. 540, followed. 
AXSHAYA Cooxan De f. SHAMA CHARAN 
PATITANDA L. R., 16 Calc., 586 


2. LIABILITY TO ENHANCEMENT—continued. 
(c) LANDS OCCUPIED BY BUILDINGS AND GARDENS, 


5e. Lands with buildings— 
Garden | ground — Non-agricultural land.—Land 
held ancillary to the enjoyment of а house, as, for 
instance, а garden or compound, is not subject to 
enhancement of rent under the Rent Acts. Acts X 
of 1859 und XIV of 1863 do not apply to land 
occupied by houses, but ouly to land beld for agri- 

cultural purposes. PowELL г. Wan KEAN 
М. W., 188: Ed. 1873, 217 


Kares Monax CHATTERJEE v. Kaui Kisto Вох 
B. L. R., Ар., 89: 11 W. B, 183 
51. — Garden lands— Act I of 1845, 
з. 26, cl. 4— Notice of enhancement.—In order to 
obtain the bencfit of cl. 4, s. 26, Act I of 1845 (pro- 
tecting garden lands from enhancement), it is not 
sutticient that the notice of enhancement should de- 
scribe the lands as garden lands, but there must bea 
clear finding that the lands have been held as such 
under bond fide leases. SIDDESSUBEE CHOWDHRAIN 
©. KissoREEKANT GOSSAIN 
(W. R., 1864, Act X, 101 
58. — — —- Lands situated in а town— 
Bengai Rent Act :869—=A suit cannot be maintaine d 
under Bengal Act VIII of 1869 for rent at enhanced 
rates of land not used for agricultural or borticul- 
tural purposes, but situated in а town. MADAN 
МонАм Biswas r, STALKART 
[9 B. L. R. 97:17 W. R., 441 


59. -— Lands for building pur- 
poses— Basiu land.—Bastu land (land used for 
sites of houses) situated in a town cannot form the 
subject of suits under Act X of 1859 for enhancement. 
Bustu land, which is the site of а house occupied by 
a raiyat engaged in cultivating the surrounding 
lands, docs fall under the provisions of Act X of 
1859. NAIxUDDA JOWADDAR є. MONORIEFP 

L. R., A. С. 968 

S. C. Хүмооррев JOARDAR е. МОХСВІКРР 

[12 W. R., 140 


KarLas CHUNDEB SIREAR г. DURGADAS TARAY- 


DAR . . . ЗВ, L. R, А. С., 384 note 
Contra, KENNY e. GREEDHUR MANIEE 

„1564, Act X, 9 

— Baste lande— 


60. 
Oodbastu lan "When lands аге liable to be as- 
sessed with rent as bastu and when as oodbastu 
lands Равм LALL Cere е. BROWN 


(6 W. R., Act X, 08 
61. — — — Lands РЬ building and hor- 
ticultural _—Land had been let under 


different pottabs to а man for building and horticul- 
tural purposes, to be enjoyed by him, bis sons, and 
his sons’ sons for ever at a rent mentioned in the 
pottshs. Held that, though the suit was cognizable 
by the Collector, the rent was not liable to enhance- 
ment, Karras А ek i MAN Suan. 
Farm ess. Онош e H: 

Т.В. А. €, 93. 93: Өч W. B., 408 
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68. ———— Land with buildings— 
Mokwrari.— Where a pottah was granted at “ mo- 
karri» rates, and the lands were taken for erecting 
thereon, and carrying on the works of an 
pen y, it was held to indicate a building 
lease at a fixed rent, and a suit for enhancement 
would not lie in respect of such land. Канку 

Sees . . 1B. L. В., В. N.11 


———————— реву, Act VIII 
PEE suit for enhancement of rent under 
gal Act VIII of 1869 will not lie in respect of 
lands occupied by buildings. Broso Natu KUNDU 
Сножривт e. STEWART 
[8 B. L. B., Ap, 51: 16 W. R., 216 
64. — —— — — — — ——  Jurisdiction.— 
A suit for enhancement of rent of land covered with 
buildings will not lie in the Revenue Court under 
cl. 4, в 23 of Act X of 1859, but is cognizable only 
by a Civil Court, Durga Ѕокравт Dasi v. Вт 
UxpariwwisA 9 B.L. R., 101: 18 W. R., 234 


On appeal from 8. C. in which uA differed. 


E., 151 


KHAIRUDDIN AHMED r. ABDUL BAKI 
[8 B. L. R, A. C, 05: П W. R., 410 


Сновон c. BAMTANU SHAHA 
(9 B. L. R., 106 note: П W. R., 547 


BAXDHUN KHAN v. HARADHAN PARAMANICK 
[9 B. L. R., 107 note: 13 W. B, 404 


1н вв ВВАММАМУТ rm. pirmi J. dis. 


wmüg). 0. о. 92:18. 00 note 
65. A plaintiff brought 


a suit for enhancement of rent of lands occupied 
with buildings under Ben, Act VIII of 1869, 
Held per E. Jaoxsox, J., that, though Bengal Act 
VIII of 1869 does not apply to plane used for build- 
ing purposes, the Civil Court has jurisdiction to de- 


termine suits concerning the rent of such lands, and | 


therefore had jurisdiction to entertain the present 
suit, Held per MITTER, J., that the word “land” 
in ‘a Вена Act VIII of 1869 is used in ite ordi- 

sense, quite irrespective of the purposes for 


EA itis ied ; and that a suit for enhancement 
of the rent id on which а house is built will lie 
under Bengal Act VIII of 1869. ВвазАмАТН KUNDU 
Сножривт с. Гоутнив . . 9 B, L. В., 181 
B. C. BROJONATH Коохроо CHOWDERY c. GOPEE- 
мати нана . . . 0. 17W.R,188 
part ofstreet 


66. ———— Land forming 
in town—Beng. Act VIII of 1869 Land with 
buildings on Boyl Act VIII of 1869 relates 
only to agricultural holdings, and its provisions have 
mo application to land forming part of в strect іш 
a town. The mere fact that a building has been 
ез саар of re with the consent of the 
proprie not give the occupant a right to hold 
the land ly at the sumo rate; and if the 
proprietor with an ultimate view of raising the rent 
brings а suit for ejectment, he has a right to bave 
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his title to eject tried in that suit. COLLECTOR oF 
Моманхе г. Маран Вокзи W. R., 136 

67. Land let for building pur- 
poses. it for enbaucement of rent, in pur- 
suance of a notice to pay the euhanced reut or quit 
the land within three mouths, cannot be maintained 
where the land in question was originally let by the 
ancestor of plaintiffs to the ancestor of defendants 
for building погром Ровхо СнохрЕн Кох г. 
SapuT ALL. 2C.L.R,31 


68. — — — Land for purpose of silk fac- 
tory—Enhancement of rent, suit for—Beng. Act 
VIII of 1869, в. 14— Notice of enhancement,— Pluin- 
tiff, having served notice of enhancement, in terms of 
в. 14 of Bengal Rent Act VIII of 1809, of 
certain lands held by defendants on. which reservoirs 
and buildings for the purposes of а silk filature had 
been constructed, brought в suit for such enhance- 
ment under Act VIII of 1809. Тһе lower Court dis- 
missed the suit, in spite of a statement in the р 
that the suit was brought under the latter Act He 
ground that the rent of the tenure was not en! 
able under the Rent Law. Held that the low 
Court ought not to have refused to decide the suit in 
the form in which it was brought, but cught to have 
enquired as to the uature cf the tenancy whether it 
was held at а fixed rate or not. Held further that, 
although the suit was brought under the general law 
of procedure, the notice was поб vitiated by the fact 
that the reasons assigned for the enhancement wei 
reasons taken from the Rent Law applicable to the 
case of raiyats possessing rights of cecupuncy. Соо- 
XAR Ровезн Narain Koy г. Warsox & Co. 

[3 С. L. R., 543 


‘Lease of land for building. - 
z are ouly protected u> 


original leases. Бривомсхоста Dossey e, SUTIIM 
Сиохрев Roy . . 82%. В., 931 

10. ——————— Deeltin onses. 
—A raiyat who takes a pottah or gives a kabuliat for 
his homestead is not entitled to the privileges granted 
to those who erect “dwelling-honses” ou leased 
lands, and is not protected from enhancement. N 
YER Сномрыл SAMA v. бовми 1 Јуыхон Bua 
mar И W. R, Act X, 144 
HB in village 
—Jurisdiction of Вегепие Court.—A_ suit for en 
hancement of rent of в dwelling-house in a Village in 
cognizable by the Colleton: AspUL HAMID г. 
роходвам к. . L. В., Ap., 133 


Karzg KIsmEN Biswas v. Esta 
[6 


У. R., 350 


72. — ——— Lands appurtenant to a 
dwelling-house— Reg. XIX of 1814, s. 9.—The 
defendant had been declared entitled, under s. 9. 
Regulation XIX of 1814, to hold certain lands asat. 
tached to bis dwelling-house at an equitable rent pa; 
able tothe landlord. The landlord subsequently sued 
in tho Revenue Court for cultaucement of rent of these 
lands. Held per GLOVES, J., that the rent so fixed 
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on that land must be considered the fixed rent of the 
homestead of the house and ground, and not, therefore, 
capable of cuhancement. KHAIRUDDIN AHMED 
о. ABDUL Вакт 

[8 B. L. В, A. C., 85: П W. R., 410 


73 Land on which shop is 
built—Jurisdiction of Rerenue Court— Act Xof 
1859, s. 23.—А suit will not lie in the Collector's 
Court to enhance the rent of land on which a shop 
stands, the shop being the thing for which rent is paid 
and the land merely an adjunetto it. MADAN SINOH 
© Марак Rax Dep. .1В. Т.В. В.М, 11 


74.  —--— Lands leased for building 
a school and chu: ch—Jurisdiction of Rerenue 
Conrt.—Reveoue Courts have no jurisdiction in a 
suit to recover arrears of rent at вп enhanced rate 
from a tenant to whom land had been leased for the 
express purpose of building a school and в church. 
SckNOXOYEE т. BLUMHARDT . 9 W. R., 563 


(d) DEPENDENT TALTKEDARS. 


75. —  — . Beng. Reg. VIII of 1703, 
вв. 49, 5L—A dependent talukhdar, whose tenure 
was in existence before the Permanent Settlement, is 
entitled to protection under в, 49, Regulation VIII 
of 1793, unless his zamiudar can prove a title to en- 
hance rent under s. 1 of that law. ВАРНРЕКА 
Cnowpnais г. Rav Monvx Guosz . 1 W., R., 367 


тв. 8.51—Actual 

roprietors.—'The “dependent talukhdars? men- 
loned im Regulation VIII of 1793 ere actoal 
proprietors, and not talukhdars whose talukhs iare 
held under documents granted by proprietors which 
do not transfer property in the soil. The defendant 
was, therefore, held not exempt from liability to eu- 
hancement as being one of the latter, SCTIYANCND 
Guosavn e. Ново Кізнове Durr . 15 W., R., 474 


77. ———— Act X of 1859, 
s. 15.—A dependent talukh created before the De- 
cennial Settlement is protected from enhancement 
by в, 51, Regulation VIII of 1793, except under the 
circumstances therein mentioned, In a suit by a 
zamindar for enhaucement, brought after Act X of 
1859 camo into operation, against the holder at 
fixed rent of а dependent talukh, the later is pro- 
tected from enhancement by the provisions of s. 15 
of that Act, notwithstanding decrees pronounced in 
previous litigation between the parties declaring the 
zamindar’s right to enhance, and directing that the 
rent of the talukh should be assessed at pargana 
rates, if it appear that the rent never has been 
asscused at pargana rates and never bas been 
enhanced, but has remained unchanged from the 
time of the Permanent Settlement. Such decrees 
Place the zamindar in no better position than other 
landlords who, previously to the passing of Act X of 
1859, had a good right to enhance, but whose right, 
not having Ба exercised from the time of the Рег- 
manent Settlement, has been taken away by the 
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bth section of that Act. Новвохати Ror o' 
Gosixp Cucrner Dorr . ; 15 В.І. В., 120 
[33 W. R., 3852: L. R.,'3 L A., 198 

Afirming the High Court decision in Новвоаты 


Roy e. бовіхр Снохрев Derr 
[5 W. R., Act X, 1 
5. С. on review . - 6 W.R, Act X, 8 
78.— — — — — — Unregistered 
fenure.— A dependent talukhdar, under в, 51 of Begu- 
lation VIII of 1793, is not debarred from claiming 
the bencfit of that section because his tenure had not 
been registered by the zamindar under s. 48 of that 
law. The onus of proving that a dependent talukb- 
dar under s. 51 of the Regulation is liable to 
enhancement under the provisions of that section 
must fall on the zamindar. DoyaMoyss Сноя- 
Hay, 220 
19. Persons not per- 
sonal cultivators.—In a suit for arrears of rent at 
an enhanced rate against tenanta who held a “ kaimi 
jote jumma,” — Held that the fact that they did not 
personally cultivate land, but held a jumma with 
Taiyate under them, could never place them in the 
position of dependent talukhdars, and even if it could, 
Regulation VIII of 1793, в. 61, could not apply to 
them, unless they conld show that their tenure 
existed, and was capable of being registcred, at the 
date of the Decennial Settlement, Езнлм CRUNDER 


BANERJEE v. HURISH CHUNDER SHAHA 
[24 W. В, 146 


80. Person with 
lease terminable yearly or at will of samindar,— 
S. 51, Regulation VIII of 1793, solely to 
dependent talukhdars, and cannot be applied so ва to 
protect from enhancement а person whose tenure is 
terminable at the end of auy year or at the pleasure 
or caprice of his zamindar. KALERDHUN BANERJEE 
г. Вомвзн Снохрвв Durr .  ,8 W.R.,172 


81. Nature of tenure. 
—In’s snit for enhancement of rent under Regula. 
tion VIII of 1793 the nature of the tenure is в ma- 
terial question, irrespectively of the question whether 
the rent is fixed or variable, the nature and extent of 
the proof which the plaintiff (zamindar) is bound to 
give being different according as the tenure falle 
within s. 49 or s. 51 of the Regulation. The rulings 
of the High Court holding that in order to bring a 
talukh within s. 61 of the Regulation, it is sufficient to 
show that it existed and was capable of being regis- 
tered in the zamindari sherishta at the time of the 
Decennial Settlement, approved of. Bama 500х- 
DUREE DOsSEE v. RADHIKA CHOWDHRAIN 
03 W. R. P.C,11 
S. C. RADHIKA CHOWDHRAIN с. Baxa SUNDARI 
Авт. + А . .4B.L R,P.C.8 
[13 Moore's I. A., 948 


Ezemption 
from enkancement.—Suit for enhancement. (under 
the old law) of rent of  talukh held to be a depens 
dent talukh within the meaning of s. 61, Regulation 
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VIII of 1793, although not duly registered by the 
tamindar. Held that the defendant having made 
out a strong primd facie caso to prove that be and 
those through whom he claimed bad held the talukh 
at a fixed rent from в date more than twelve years 
Prior to the Decennial Settlement, and the zamindar 
having relied on the weakncas of the defence and 
having failed to show that the rent had varied, the 
tenure was exempt from re-assessment, МОНАМОТА 
Dosszz v. Doyamoys Снотривлн . 7 W. R., 62 


88. Accretion to 
zimma tenure with fized rent.—Where в permanent 
zimma tenure has been held at one rate of rent for 
more than twenty years, the terms of s. 15, Act X of 
1859, as will as the provisions of 51, Regulation 
VIII of 1793, preclude the zamindar from assessing 
accretions to the parent talukh. Јсоост CHUNDRR 
Derr г. РАМОТХ . . . 8 W. R., 427 

84. Raiyati kadimi 
tenure,—Where a zamindar, в purchaser from в 
mortgagee, sued to enhance the rent of lands (part of 
the purchased zamindari) held on a raiyati kadimi 
tenure, which had existed more than twelve years 
before the Decennial Settlement, but the holder of 
which had subsequently accepted a pottah from the 
tamindar,—Held the acceptance of such pottah did 
not debar the tenant from the right of excmptin 
from enhancement to which he was entitled by reason 
of the nature of his tenure. Such a pottah may be 
confirmatory only, and is not inconsistent with the 
presumption that a prior title existed. Semble—A 
claim to cxcmpt а tenure from enhancement on the 
pau that it is a raiyati kadimi tenure does not 

fall within Regulation VIII of 1798, в. 51. Raw 
Снуохрив Dorr v. Joozsn Сном! вв Derr 
03 B. L. R., P. C., 329: 19 W. R. 353 
85. 


— M — Beng. Reg. VIII 
of 1798, зв. 48-52—Beng. Re, 


XLIV of 1798, 
за. 2-5.—AÀ purchaser of a zamindari at a public 
sale may, by virtue of bis ordinary right as 
samindar, enhance the rent of а dependent talukh 
from time to time under the provisions of 
Rengal Regulation VIII of 1793, and is not 
barred from so doing by the provisions of в. 5 of 
Bengal Regulation XLIV of 1798. The words “ for 
the same period as the term of thcir own engage- 
menta with Government” in в. 48 of Bengal Regula- 
tion VIII of 1793 refer to the period of the Dccen- 
nial Settlment, and do not mean “in perpetuity ” 
Doorga Sceomdree v. Chum^ernath Bhadrcrer, 
5. D. 4. (1852), 642, dissented from. In ап enhance- 
mnt suit of the nature indicated atove, the rate of 
rent to be fixed as payable by the nnder-tenure- 
hoider mnst ordinarily be fixed with reference to the 
rents paid by raiyate within the tenure itself, and not 
with reference to those paid by raiyats in the ucigh- 
bourhood outside the limits of the tenure. Biases- 
sont DEBI CROWDHRAIN г. Нем CHUNDER CHOW- 
риву . . .  .LL.R, 14 Calc, 133 


96. — — — — Notice of enhance- 
ment.—8. 61, Regulation VIII of 1798 (looked at 
with as. 18 and 16, Act X of 1869), does not require 
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any notice in the case of а dependent tslukbdar, pre- 
liminary to а claim for enhancement of rent; but i 
order to succeed in а suit under that section, plaintiff 
must show that he is about to enhance ол one of the 
three grounds therein mentioned. TARINER KANT 
ТАНООВЕЕ г. Kcons BEHAREB AWUSTRE 

(12 W. R., 112 


87. — — — — —— Gronds of en- 
hancement.—The grounds of enhancement stated in 
в. 51 of Regulation VIII of 1793, and not those in 
s. 17 of Act X of 1859, are applicable to dependent 
talukhdars, Нсвохатп Roy e. Brxpoo BASHINER 
Deora. . А 8 W. R, Act Х,:6 


88. Act X of 1859, 
a, 18, 17.—In a suit for enhancement on спе of the 
grounds set forth in я, 17, Act X of 1859, the notice 
under s, 18 can be served on a raiyat with rights of 
ocenpancy ; but ina case of a dependent talukhdar the 
plaintiff must proceed under s. 61, Regulation VIII 
of 1793, and not on the grounds laid down in в. 17, 
Act X of 1859. The defendant's talukh in thia case 
being в shikmi one, the suit under a. 17 was informal, 
and was accordingly dismissed, Broso SONDUR 
Mirrer MOZOOMDAR е. KALER Ківнове CHOWDRRY 

(8 W. R., 496 


89. —— — — Act X of 1859, в. 15.—A de- 
pendent talukhdar's rent is not liable to enhancement, 
unless it can be shown to have changed since the Per- 
petual Settlement, and he must be proceeded against 
under s. 16 (not 17) of Act X of 1859. Noro- 
XI8HORE Bose v. PANDUL Sincan , 8 W., R., 312 


90. -—— .— Rate of enhanced rent— 
Right to reasonable profit.—A talukhdar’s rent can- 
not be enhanced to the same rate as that paid by cul- 
tivating raiyate ; the talukhdar is entitled to some rea- 
sonable profits. HUROSCONDUREE CHOWDHRA!N е, 
Анохо Монон Gnoss Сночрнат 7 W. R., 459 


oL Neighbouring 
lands of same kind.—A talukhdar is liable to enhance- 
ment only to the extent of » hat other similar talukh- 
daris in the neighbourhood pay for similar under- 
tenures with similar lands. Momma CRUNDRA рву 
v. боовоо Doss SEIN . А ТҰ. R., 235 


93. — ———— Procedure—Beng. Reg. VIII 
of 1793, s. 5.—Points out the procedure to be adopted 
by a Court in а suit for enhancement of rent, when 
the defendant pleads that he із а shamilat talukhdar, 
that is to say, a talukhdar protceted under the provi- 


-sions of в. 5, Regulation VIII of 1793. SHARODA 


Рвозсхмо МООКЕВЈЕЕ v. ВіРЕЕХ ВЕНАВЕЕ Boss 
03 W. R, 71 


98, — — — — — — Beng. Reg. VIII 
of 1798, г. 51—Failure of defendant to prove pre- 
sumptice protection from enhancemenf.—In a suit 
for arrears of rent of a talukh at an enhanced rate, 
where it was shown that the defendant was not en- 
titled to set пр as against any case for enhancement 
made out by the plaintiff, that he was protected by 
proof or presumption of holding from the permaneng 
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settlement, — Held that that did not relieve the plaine 
ti ity of proving a case under Regu- 


ion VIII of 1793, s. 51, under which alone he could 
maintain his scsrEE Сисих Dey г. ISNAN 
CHUNDER . . B . 28 W. В. 


(е) CONSTRUCTION OP Documents ав то LIABILITY 
TO ENHANCEMENT. 


94. Maurasi lea: 
(perpetual) tennre docs not necessarily carry with it 
fixity of rent ; it is matter of evidence whether it docs 
or not; therefore the rent of auch а tenure may be 
liable to enhancement. — ANANDLAL Dass е. MUSHUN 
Аш . . а BL В, A. C., 98 note 


95. Rent not fired as 
inrariahle-—A maurasi pottah, in which thé rent is 
not fixed as invariable, docs not protect the raiyat from 
enhancement. Tartck Спехояя NUNDER e. Mo- 
DHOOSO0DUN NUNDER 5 W. R., Act X, 80 
Tikka mohto.— 
«tikka mohto” cannot be construed as con- 
ferring a permanent or maurasi lease at a fixed rate. 
Norrer CuvxpER SHAHA e. Gossa Joy Srwom 
ВНАВАТТЕЕ . . 8W.R. Act X, 144 


97. —_ .-— Mokurari tenure—Suit for 
kabuliat— Rate paid for similar lands.—In a suit 
for a kabuliat at an enhanced rate under a pottah, the 
terms of which were that the lesaee should hold the 
lands for four years rent-free; that after measure- 
ment the lands were to be assessed; that then he 
was to pay four annas а bigha in the year 1265, six 
annas in 1200, and cizht annas and three gandas in 
1267 and for five years after,— Held this did not con- 
stitute a mokurari holding at a fixed rate, The case 
was remanded to ascertain what were the rates of 
similar lands in the neighbourhood in 1274, and 
decree to be made accordingly, KASIMUDDI KHAND- 
XAR v. NADIR ALI TARAFDAR 

[2 B. L. Е, A. C., 265: 11 W. Е, 164 


Ez pressions im- 


"А maurasi 


98. 


porting hereditary character of tenure.—Tbe ob- 
jection that the documents relied on by the de- 
fendant in support of their mokurari title contained 
no expressions importing the hereditary character 
of the alleged tenures was held to be one not open to 
the plaintiff in a suit for enhancement, where the 
pleadings admitted the existence of the tenure and 
the lawful occupation of the defendant, and the only 
question was whether the tenures were held at в 
variable or at a fixed and invariable rent. Even if 
the objection were open to the plaintiff, it was held 
that it could not prevail against the evidence which 
the record afforded that for upwards of a century the 
talukhs in question had been treated as hereditary, 
and as such had descended from father to son, and 
been the subject of purchase, GOPAL LALL TAGORE 
e. TILLUCK Cuunper Rat 
(8 W. R., P. C., 1: 10 Moore's L A., 188 
99. — — — — — — — ——— Pura dastoor.— 
Where it was stipulated in the pottah that the land 
should be held rent-free for five years from 1250 
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to 1254; that for 1255 в rate of five annas a bigha. 
should be paid; for 1256 ten annas в bigha; and that 
from 1257 the rate to be paid every year should be 
the “ pura dastoor," or full customary rate or fourteen 
annas,—it was held not to constitute a holding at а 
fixed rent. BHARAT CHANDRA AITOH e. GAUR 


Maxi Dasr 
[2 B. Г.В, А. С, 266 note: 11 W. В, 31 
100, ——..—— — .— — — Rent fixed after 
stated time—Act X of 1859, 18 and 17.—The 


defendant, as middleman, took a clearing lease of 
certain land, which it was agreed in the kabuliat he 
should bold during 1260 without any rent; “for 
for 1202 at B2 


1261 at the rate of Rl per Капі 
per kani; for 1263 at B3 per kani 
the full customary rate of R$ рег Капі” The tenure 
was admittedly permanent one. In a suit for 
arrears of rent for 1272, after notice of enhancement 
under в. 13, Act X of 1859,— Held that the in- 
tention was that after 1264 the rent should be fixed, 
and it was therefore not liable to enhancement. 
NooRASOONDERY DABER v. GOLAM ALLY 

05 В. L. R., P. C., 195 note: 19 W. R., 148 

101. ‘Lease not finally fixing rent 
—Failure to specify duration.—AÀn amulnamah, by 
which the defendant, for clearing ‘and cultivating 
chur lands, was to pay no rent for the frst three 
years, and then а low rate of rent gradually risin, 
till it reached certain rate, no period bei fixed 
for the duration of such last-mentioned rate, was held 
to be по bar to the plaintiff’s right of enhancement, 
Poppo MoNzE Dossta е. PURAMANUND SEIN 

(7 W. R., 168 


102. —— Lease of land uncleared— 
Land let for purpose of clearing at low rent after- 
wards to be higher.—When land is let for the purpose 
of clearing jungle, or other reclamation, and on this 
ground, or any other ground mentioned in the lease, 
a reduced rent is provided for the first few years, 
and it is said that the rent is to be at a certain rate 
as the full rent, such rent is not liable to enhance- 
ment. Ново Prasap Roy CHOWDHRY e, CHUNDEE 
Сновн BOYRAGEB 

[L L. R., 9 Calc., 505: 13 C. L. R., 351 

108. Aot I of 1845, 
г. 2, cl. 4 Jungle land.—The words “sach land 
continuing to be used for the purposes specified in 
the leases” in cl. 4, в. 26, Act I of 1845, do not 
restrain the effect of в lease for clearing land of 
jungle solely to such tfme as jungle remains to be cut 
on the land, but should be taken to mean that the 
lease will stand good as long as the land is kept clear 
of jungle, and not allowed to fall back into ite 
old state, Ifa рома gives the tenant power to extend 
his leaso beyond the land originally made over to 
him under the pottah, and gives the same rent for the 
additional land as for the other land, such additional 
land is not assessable with the pargana rate of rent, 
but the p ttah is good and binding even on an auotion- 


purchaser as respects the whole of the land cultivated 
by the tenant. Warsow & Co. о. Уноквоо SINGH 
OW, B., 195 
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104 — — — — Lease containing no term 
for expiry—Improcement of land—Agency of 
raiyat—Improvement by other means.—When в 
pottah contains no term and doos not provide against 
enhancement, and the tenant has not occupied for 
twelve years, if it is shown that the tenant has 
improved the land, he will be entitled to a pro- 

i reduction in determining the rent he 
should pay. But if it is also shown that the value of 
land generally in the neighbourhood has increased 
i ively of tho agency of the raiyat, the landlord 
will led 


entitled to enhancement proportionate to that 
improvement. MATHURA MOHUN SAHA r. GYARAM 
HALDAR . . . W. R, 1864, Act X, 128 
105. Transferee of lease—Con- 


struction of lease— Liability to enhancement.—A 
lease contained the following words:— You shall 
continue to pay the sum of sicca R5 fixed on 
the whole as ticca jamma of tho said mouzah every 
year, and having cleared the villages of jungle and 
ving brought the lands under cultivation, yourself 
sud; through cles, as tenets enjoy and occupy the 
same with your sons and grandsons in succession.” 
Held that the lease conveyed an absolute intercst, 
and that the grantee and his heirs were entitled to 
. transfer it; and that в transferee, not ап auction- 
purchaser, was not liable to enhancement of rent. 
‘Watson & Co. v. JOGGESHAR Аттан 
[Marsh,, 330:2 Hay, 436 
106. — — —— Lease stipulating against 
enhancement—“ Year by year."— The stipula- 
tion i a pottah, “after this in no manner shall en- 
hancement be demanded,” precludes enhancement 
during the existence of the pottah, notwithstanding 
in a preceding part of the pottah the words “ year by 
year” areused (BAYLEY, J.,dissentiente). PUNCHA- 
NUN Boss v. Peary Монон Рав . 9 W. В, 995 


107. Solehnamah stipulating 
against enhancement—Construction of soleh- 
samah.—A member of в Hindu family, who had the 

ement of the ancestral property, was sucd by 
опе of the tenants for illegal distraint. Plaintiff put 
in а ройаћ in which the rent was described as a fixed 
rent, and the tenancy an old and existing tenancy. 
The result of that suit was a solehnamsh or compro- 
mise between the parties, in which the manager fixed 
or confirmed the rent of the tenure, and agreed that 
the rent should not be enhanced. Held that the 
effect of the solehnamah was to confer upon the ten- 
ant and his descendants & maurasi mokurari right in 
the land at a fixed rent, as far as the manager was 
capable of conferring such a right, Вноовонмоні- 
wus DossES v. Duonars Kanrova .15 W. R., 434 


108. Decree allowing enhance- 
ment—Subsequent transfer of estate. —A. childless 
Hindu widow granted a pottah to defendant. On 
her death there was в dispute as to the heirship to 
her husband, and the right of plaintiff’s vendor hav- 
ing been declared, the latter brought а suit against 
defendant for a kabulist at enhanced rates of rent. 
Defendant disputed the claim, setting ор the title of 
the opposite party, but the suit was decreed to the 
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extent of the rate of rent admitted by defendant, 
Subsequently plaintiff issued a notice of enhance- 
ment, and defendant, not coming to rms, sued to set 
aside tho puttah and obtain possession, Held that 
the decree obtained by plaintiff's vendor created a 
new contract between the parties under the kabuliat, 
by which defendant was entitled to bold at the rent 
admitted by him 
and that plainti 


rain Roy, 12 W. R., 299, distinguished. Nrpo Kt 
SHEN МООКЕВЗЕЕ ғ, KALACHAND MOOKFRIER 


See JvaGEssuR BuTTOBYAL г. Roopmo N. 
от : 13 W. R., 399 


109. _ Agreement to pay in- 
creased rent—Acquiescence.—One of the holders 
of an under-tenure having agreed with his immediate 
landlord that an enhanced rent should be paid in re- 
spect of the tenure, the enhanced rent fixed was paid 
for some years, when default being mado, the landlord 
brought a suit against all the joint-holders for arrears 
of rent at the enhanced rate. Held that the land. 
lord was entitled to rent at the rato claimed, until 
circumstances were shown frm which it would 
follow that the rato claimed was not tho fair and 
equitable rate payable. He/d, further, that the 
holder by whom the agreement to pay the enhanced 
rent was made was not solely liable to pay that rent, 
but that the tenure was liable, and that, if it could be 
shown that the other h Idera had acquicsced in the 
agreement, they were likewise responsible, Burhune 
widi Howladar v. Mohun Chunder Guha, 8 C. L. 
508, distinguished, BURHUXUDDI HOWIADAR v. 
MomvwCHuxpsR Guma . — . 8C.L R, Bll 


—- Decree in accordance with 
nts admission—Beng. Act VII of 
14— Suit for arrears of тет — Rate of rent 
payable.—The plaintiff sued for arrears of rent for the 
year 1282 at the rate of R2-8 per bigha. The defen- 
dant alleged that the rent was only fifteen annas per 
bigha, The Judge found that the plaintiff had not 
Proved that tho rate of rent was H2-8 per bigha, and, 
without finding that the proper rate was fifteen 
annas, gave the plaintiff a decree for that amount, 
The plaintiff brought a subsequent snit for arrears of 
rent for the year 1283, when it held by the 
Court of first instance aud by tho lower Appellate 
Court that he could only recover arrears of rent at 
the rate of fifteen annas, that being the rate of “ rent 
Payablo for the previous year” within the meaning 
of в. 14, Bengal Act VIII of 1569, Held that 
the decisions were wrong, and must bo reversed, 
Рохмоо Sisau ғ, NIROHIN Sinan 


(LLB, 7 Cale, 298: 8 C. L. R., 310 


n. Stipulation in kabuliat for 
inorease in rent—Kent fir land in excess of 
quantity held under kabuliat—Suit to recover rent 
as agreed—Notice of enhamcement—Beng. Act 
VIII of 1869, v. 14.—Where a kabuliat contains an 
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agreement to pay a certain specified rent for a certsin 
specified area, altheuzh no rate per Lizha was fixed, 
and also an agrecment to pay further rent at the rate 
specified for lands found cn measurement to be held 
in excess of the lands of which the jumma was fixed, 
a landlord is entitled to recover such increased rent 
without serving any notice on the tenant under 
в. 14 cf Bengal Act VIII of 1869, an it is а rea- 
sonable presumption to make that the rate per Рига 
was the average rate of rent payable in reapect of th 

lands fur which the ttal amunt of rent payable was 
fixed. — Nistarini Dassi v. Вопота € hatlerjee, I. 
І. R., 4 Calc. 941, followed. LatpLEY e. Bisnv- 
CHABAN PAL . « LL R, Calc, 558 


па —.— —— Agreement to take rent 
as long as holdings continue—kKight toen- 
Љапсе— Exemption from enhanrement.—W here the 
relative rights of the parties as landlord and tenanta 
were dctermined by e:mpetent auth rity, aud the 
matter referred for deciai n of the С. Ie was the 
commutation of the rents paid in kind into money 
rents, and that ‹ fficer in so d ing di ed the rights of 
the parties declaring the tenauts sub-proprict: rs and 
directing them to pay at the revenue rates with an 
additi-n cf 5 per cent. allowance to the landl: rd,— 
Held that the lumbardar, notwithstanding his failure 
to act aside the order and his reccipt of the ameunt 
во fixed, was net precluded from enhancing the rent 
on any of the grounds specified in s. 17, Act X 


of 1859, Where в wajib-ul-urz stated that “the 
hereditary tenants in the village pay their rents like 
the propricters, and so long as they sball continue to 


pay their rents, they and their bcirs shall continue to 
cultivate their h ldings,"— Held that, on the terms 
of the wajib-ul-urz, the defendants could not clai 
exemption frm enhancement. Всхвве e. Raw- 
800KH a 3 . « + 8 Agra, 384 


113. Provision in administra- 
tion paper protecting from enhancement. — 
А spcitic provisin in the administrati.n papers 


pretecting the raiyat fr m enbanccment of rent during 
the term of the scttlcment will be enforced, Јвсм- 
MUN SHAH ғ, DEBRE Das! 

ОМ. W. 8: Ed. 1573, 7 


14. 
respcet to enhancement cf rent in a wajib-ul-urz are 
generally intended to have cffcet only during the 
рейса cf the acttlement being made at the date of 
such wajib-ulurz, Barchoo ВАМ e. Рожист ВАМ 

[2 N. W., 8 


115. —————_ Agreement to pay en- 
hanced rates—Tenunteat-will—N.-W. P. Rent 
Act (XVIII of 1873), 21.—The patwari cf a 
village entered in his diary that a tenant-at-will had 
agreed with the landh: Ider to pay enhanced rent, but 
the agrecment was nct reccrded, the terms as to rent 
were not stated, and there was ncthing to show that 
such tennnt bad assented to such entry. Held that 
there was no rcecrd of such agreement within the 
meaning of в. 21 cf Act XVIII cf 1873. BHAWANI 
€. ABDULLA KHAN . . LLR,8 
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116. — ———— Agreement not to enhance, 
Duration of Liability to enhancement, On the 
27th June 1866 it was agreed between 4, a zamindar, 
and D, а raiyat, that the latter should pay 820 
annually as the rent of his h lding, and that fcr the 
future no further sum in cxecss shi uld be demanded 
or suit brought fer enhancement cf rent. The settle- 
ment of the district where the land ia respect of 
which the agreement was made was situate expired 
оп lst July 1870, В having subsequently enhanced 
L/s rent to R40, D brught a suit to contest. his 
liability to pay enhanced rent, basing his suit cn the 
agrement of 27th June 1866. The lower Courts 
held that В was nct Found by the agreement after 
the expiry of the settlement in fcree at the time 
of the agreement, and dirceted D to pay пп enhanced 
rate of rent. In special appeal 278 claim was 
decreed, Ркозевт г. Buvowaxt . 6 N. W., 378 


117. Assessment of, and decree 
for, rent at enhanced rate — Kabuliaf, Effect of 
subsequent. execution (f.—On the 25th cf January 
1804, the plaintiffs obtained а dcerce against the de- 
fendauts for nssssment cf enhanced rent. Shortly 
afterwards, the detendants cxecuted a kabuliat at а 
reduecd rate, fir eleven years ending the 316 Assiu 
1282 (16th October 1875). After the term had cxpired, 
the pl»intiffs sought t» recover rent frm the defi 
dants at the rate ва by the decree of 1684. 
Held that the decree had becn superseded by the 
subsequent arrangement, and that the plaintiffs eculd 
net recover rent at an enhanced rate, except under 
the provisions «f Bengal Act VIII of 1869. Ховіх 
CHUNDER SiRCAR r. GOUR CHONDE» SHAHA 

(LLB, 6 Calc., 759: 8 C. L. Rọ 161 


3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF BENT, AND 
PRESUMPTION. 


(а) бехввлых, 


118. Tenant accepting pottah 
after long holding--Presumptiun—Act X o 
1859, г. 4.- И в tenant has held land at a unifcrm 
rate fcr generati ns, and the pottah given to him sub- 
sequently dres nt fix a rent different fr. m that pre- 
vicusly paid, but тег у asserts the rent he із to pay 
during the term of the p ttah, he is entitled to the 
bencfit of the presumptirn ecntained in s. 4, Act 
X cf 1859, if it be Капа that his rent has nt been 
changed fir twenty years. NowLas KOO WER г. 
Sarva Sugar . . . 1 Agra, Rev., 65 


119. Pottah not inconsistent 
with holding.—In a suit fcr enhancement, if the 
defendant plead prttahs which аге nt inconsistent 
with the presumption under в, 4, Act X of 1859, 
and proves twenty years’ uniform payment of rent, 
the presumption will arise unless the opposite party 
prove a variance in the pottaha Ковооха MOTzx 
DosszE г, SHIR Снохрев DER 


[6 W. R., Act X, 50 
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3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF BENT, AND 
PRESUMPTION—continued. 


190. Pottah spbeeauent to Per- 
manent Settlement—Potiah wot inconsistent 
with holding.— When a raiyat, in an enhancement suit, 
proves uniform payment of rent for twenty years 
previous to the suit, the production of s potta бы 
‘more than twenty years before the suit, but subse- 
quent to the Permanent Settlement, if not inconsistent 
with the inference that it is а continuation of a 
former state of things, will not interfere with or 
defeat the presumption of uniform payment from the 
Permanent Settlement. Kısmen Моном GHOSE v. 
Esman Cupra Мттив . 4 W. R, Act X, 

— — Failure to prove pottah— 
Act X of 1859, аз. 8, 4—Preswmption.—In в suit 
for enhancement of rent, a raiyat is not to be precluded 
from the benefit of the presumption under s. 4 of 
Act X of 1859, on proof of having held at a fixed 
fent for в period of twenty years merely because 
he has failed to prove a potiah which Ве has set 
пр not inconsistent with that presumption. GIRISH 
Снохрвл Bose v. Кам KRISHNA HALDAR 

(8.1. R., Вар. Vol, 588 : 6 W. В., Act X, 57 

Prange MOHUN MOOKERJER v, Котгав CHUNDER 
ВтвлвЕв . А р . . 33 W. R., 58 

199. ——— Existence of kabuliat 
within 90 years— Bengal Rent Act VIII of 1869, 
г. 4.—The presumption arising in favour of a tenant 
from а twenty f occupation, when it is supported 
by evidence, is not necessarily displaced by the 
discovery of а kabuliat bearing a subsequent date. 
Such a kabuliat is as consistent with the confirmation 
of в pre-existing rent as with the settlement of 
a new rate, and it is for the Court to balance the 
inferences drawn from the kabuliat against those 
arising from the twenty years’ holding. 500820- 
MONEE Dossee v. PHARER MoHUN MOOKERJEE 

(35 W. R., 331 


128. Betting up pottah—Preswmp- 
tion of exemption from enhancement.—A defendant 
who rested his defence in a suit for enhancement 
пров a pottah, which he set up, as entitling bim to 
hold free from enhancement under s. 4, Act X of 1859, 
cannot plead that the tenure is 'cted from enhance- 
ment by reason of payment of rent at a uniform rate 
for twenty years, JAUN ALI e. JAN ALT 

[9 W. в, 149 


Watson & Co. е. SHAM LALL PANDAR. 
lo W. R., 78 


Watson & Co. v. ANIUXNA Dassen 
lO w. R., 107 


194. Possession of ancient 
pottah—dct X of 1859, г. 4.—The discovery 
among title-deeds of an ancient pottalt dated 1167, 
of the genuineness of which the raiyat could have no 
means of judging, is no bar to prevent him from 
claiming the benefit of the prerumption under s. 4 
Act X of 1859. Новоматн Вот v. Kumora KANT 
CuUCKERBUTTY . . 565W. R., Act X, 56 
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195. — Existence of pottah and 
amulnama—Presumption of change im rent.— 
In a suit for enhancement where the defendants plead 
a holding аё а uniform rate from the Permanent 
Settlement, the mere existence of а pottah and amul- 
namah of 1315 is not conclusive evidence that the 
rate was then changed, or was then first fixed, LUCH- 
мив Млватн SHAHA alias GOPRENATH SHAHA v. 
Коосни, Кант Вот . . 6 W. В., Act X, 46 

196.——— —-. Pottah not shown to be 
confirmatory of previous holdings—Com- 
mencoment 3. possession.—In the absence of docu- 
mentary evidence to show that a pottah of 1239 was 
merely confirmatory of a previous holding, the posses- 
sion ofa raiyat claiming under that pottah will come 
mence from the date of his pottab, and he is not en- 
titled to the benefit of the presumption under в. 4, Act 
X of 1859. УатнооррЕви е. Ровно Снохрвв Вот 

[8 W. R., 189 

137. Pottah subsequent to Per- 
manent Settlement.— А' tenant is not entitled to 
the presumption, under в. 4 of Act X of 1859, of hav- 
ing held his tenure a£ в nniform jumma from tbe 
Permanent Settlement, when it sppears from his 
pleadings that his holding first began under а pottah 
At а period subsequent to the Permanent Settlement, 
and he does not allege that he held the land previous 
to his obtaining the pottsh. Kuxpa MISSER e. 
Gansu Srxon. 

[6 B. L. BR, Ар.,190: 15 W. R., 193 


Госнмив PRRSAD о. BAMGOLAM SINGH 
[9 W. R., Act X, 80 
198. 


. Act X of 1859, 
г. 4—Rebutting presumption,—The presumption of 
occupancy from the Permanent Settlement created by 
в. 4, Act X of 1859, is rebutted by the raiyat relying 
‘upon a pottah granted after the Permanent Settlement. 
Muxxonvx 8гхон e. Watson & Co. 

[W. B., F. В, 29: 1 Ind. Jur., О. 8, 78 


B. С. Watson & Co. v. Сното Joona MUNDUL 
[Marsh., 68:1 Hay, 232 


Bax Lat Онова e. LALLA РЕСОМТАТЬ Doss 
[Marsh., 408: 9 Hay, 596 


RAMXISHEN SIRCAR с. DELER ALI 
[W. R., 1964, Act X, 36 


Вика Ківновв LALL e. KUNBOOLY LALL 
ГУ. R., 1864, Act X, 100 
199. Reliance оп and failure to 
prove mokurari tenure—4ct X of 1559, г. 4 
— Presumptios.—The fact of a raiyat having relied 
upon » mokurari tenure cannot prevent bis falling 
back on the presumption arising under в. 4 of Act 
of 1859. CHAMARNEN BIDEN v. АТЕМООТТАН STRDAR 


[9 W. R., 451 
180, — —— —— ———— Press mpti 
титана Seal l'on tole ai 
ax 
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where defendants pleaded protection under a moku- 
rari pottah of old date, which had been lost long ago, 
and also pleaded the presumption arising from uni- 
form payment for more than twenty years,—Held that 
the defendants’ inability to adduce sufficient proof of 
that pottah was no reason why they should not be 
allowed an opportunity to prove the uniform payment 
pleaded. Nunmowzy Зіна рво e. Амсхт ВАХ 
Ротнлік . А » . . 16 W. R., 898 


Betting up forged pottah— 
Presumption.—Presumption of occupancy from the 
-Permancnt Settlement cannot be pleaded after a 
pottah brought forward to strengthen the presump- 
tion is found to be fabricated, Fornxs e. NUND 
Соомлв MUNDUE . ЗМ. В. Act X, 86 


182. Act X of 1859, 
а. 4—Presumption.—Quare—Whcther a party who 
has propounded a forged pottah could have the bene- 
fit of the presumption arising from paying & fixed 
rent for twenty years. GOPAL CHUNDER Вот v. 
Goo&oo Dass Roy 

[B. L. R., Sup. Vol., 764 note: 7 W. R., 135 

183. — — — — — — — Forged deed— 
Dishonest defence.—In в suit for enhancement of 
rent, the raiyat, defendant, set up  mokurari pottah, 
which was found to be forged. Held that t 
of the raiyat having relied оп в pottah which was 
found to be forged did not entitle the landlord to a 
decree for enhancement of rent to the amount claimed, 
Iswar CHANDRA Das v. NrrTIANAND Das 

[B. L. E., Sup. VoL, 490: 6 W. R., Act X, 70 


(5) Proor o» UNIFORM PAYMENT. 


— — ——- Bale for arrears of rent— 
Auction-purchaser, Right of—Presumption.—When 
an auction-purchaser at a sale for arrears of revenue 
demands an cnhancement, the presumption arising 
from a uniform payment holds good, and the tenant’s 
protection is not swopt away by the sale. SHUDEK 
Smoar v. MOHAMOYA DABER 
П Ind. Jur., N. 8, 77 
8, C. Sapvok Smoar v. Монамотл DEBIA 
[6 W. R., Act X, 16 


135. — — — — — — 4d X of 1859, 
а. 4—Presumption—Awotion-purchaser at sale 
prior to passing of Rent Act, Right of.—The 
plaintiff was the auction-purchaser at a sale of land 
made prior tothe passing of Act X of 1859. In 1253 
he dispossessed a tenant who had been in occupation 
of the land for twenty-seven years at a uniform rent. 
In 1260 the tenant was restored to the land under & 
decree, finding that he held a mokurari tenure. 
Afterwards, and before tho plaintiff had received any 
rent, he brought a suit against the tenant for enhance- 
ment of rent. Held that the enactment in s. 4 of 
Act X of 1859 that, when it shall be proved that the 
rent at which land has been held by a raiyat in the ssid 
provinces has not been changed for a period of twenty 
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yeara before the commencement of the suit, it shall 
be presumed that the land has been held at that rent 
from the time of the ent settlement, unless 
the contrary be shown, did not apply to deprive the 
plaintiff of the right to enhance, since there had not 
been a holding for twenty years before the commence- 
ment of the anit within tho meaning of the wetion; 
aud the plaintiff under the law in force before the 
passing of Act X of 1859 was asan auction-purchaser 
not bound by the rent, unless the mokurari tenure 
was created twelve yours before the date of the 
Permanent Settlement. LUTEEPOONISSA BENBEE c. 
Poor Benary Sex 
О Ind. Jur, O. 8, 10: W. BR, F. B., 31 
Upheld on review . . W. R. F. В, 91 


Роомн Benary Sex e. LouTEEFOONNISSA BIBER 
[Marsh., 107: 1 Hay, 348 
136. м Sale for arrearsof revenue 
—Purchaser, Right of — Act I of 1845, в. 26—Act X 
8, 4.—Raiyats who hold lands at fixed 
В bave not been changed from the 
time of the Permanent Scttlement are not liable to 
have their rents enhanced even at the suit of a 
purchaser at a sale for arrears of revenue under Act I 
of 1845. Новвүнов MOoOkzzJzR v. МОНЕВН 
Сисховв BANERJEB 
СВ, L. B, Вор. VoL, 688: 7 W. B., 116 
MM Purchases, 
Right of—Act XI of 1859, г. 87—Beng. Act VIII 
of 1869, as. 4 and 17— Presumption.—The procedure 
prescribed in Bengal Act VIII of 1869 applies to 
claims of enhancement under s. 37 of Act XI of 1859 
by a purchaser at & revenue-sale, and the rights of 
any such purchaser are, therefore, subject to all the 
‘modifications contained in ss. & апа 17, which form 
presumption in favour of tenures of all classes held 
at an unchanged rent for в period of twenty years 
before the commencement af a soit, that such bolde 
ings have run on at the same mate from the time of 
the Permanent Settlement, PUBNANUND ASRUM v. 
BooxINEs GooPTANI L L. B., 4 Cale, 798 
138, — ———— Invalid resumed 
after Permanent Settlement — Beg. Act VIII 
of 1869, s. 3 and 4.—Ss. 8 and 4, Bengal Aet VIII 
of 1809, apply to invalid lakhiraj grants resumed at 
& time subsequent to the Permanent Settlement. 
Bangg Маринов BANEEJEE v. Внлогт PAL 
[20 W. R., 466 
189. ——— Evidence of uniform pay- 
ment of ront.—What is snfficient evidence to 
warrant a presumption that а tenure has been held 
at a uniform rate for twenty years will depend upon 
the circumstances of each case. РЕАВЕЕ МОМО 
'МООКЕВЗЕЕ v. Аннино Mores Dzsia 
[9 W. R., 158 


140. Issue as to change in rent 
—Act X ef 1859, s. 15— Presemption.—In determine 
ing whether в party is entitled to the benefit of the 
presumption under s. 16, Act X of 1869, or not, the 
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question to be tried is not whether the rent has been 
paid at а uniform rate, but whether it has not been 
changed within twenty years prior to the institution 
of the suit. AHMED ALI c. GOLAM GAPAR 

(3 B. L. В, Ap, 40: 11 W. R., 488 


141. —  — — Continuous and uniform 
payment—Presumption—Beng. Act VIII of 
1869, гг. 8, 4—8. 4, Bengal Act VIII of 1869, 
entitles the holder of land for the time being, how- 
ever he may have acquired it, to the benefit of the 
presumption prescribed in that scction if he can show 
that there has been a continuous and uniform pay- 
ment of the same rent for twenty years. TIRTHA- 
XUND THAXOOR v. HzRDU Уна 

(LL.B, 9 Calc, 258 


142. — ———- Calculation of period of 
twenty years—Act X of 1859, s. 4— Exclusion 
of time in calewlating period.—In calculating the 
period of twenty years mentioned in s. 4, Act X of 
1859, there is nothing in the section to warrant the 
exclusion of the period during which the estate was 
under farm. 000ввін BHAGAT v. PUREED ALUM 

[8 Agra, 401 


143. Baleable tenures 
—40 X of 1869, г. 4—Possession of vendor.—In 
cases of saleable tenures the period of possession by 
the raiyat’s vendor is included in the twenty. years 
mentioned in в. 4, Act X of 1859. Kuopa NEWAZ 
"e. Nuso Еавновв Ray 5 W. R, Act X, 53 


144. ——— —— Limitation of presump- 
tion—A4ct X of 1859, г. 4— Suit not under Rent 
-Act.—The presumption arising under s. 4, Act X of 
1869, was not necessarily restricted to n 
‘under that Act ; but even if it did not apply to suits 
other than those under Act X, а Court would not do 
wrong to follow tbe rule laid down in s. 4 in doter- 
mining for what length of time payment of a fixed 
rent should be made in order to warrant the presump- 
tion of its having been made since the Permanent 
Settlement, DuxmiwA Монон Roy v. Pe a 


ving 
the defendant pleaded to a lower rate of rent than 
that claimed, and set up a mokurari tenure, The 
suit was decreed, and an appeal therefrom was dis- 
mised. The raiyat then brought an action in the 
Civil Court to bave it declared that he had a moku- 
rari tenure. The suit was dismissed by the first 
Court, but the lower Appellate Court reversed the deci- 
sion, relying mainly upon a presumption under в. 4 
of the Rent Law. Held that the lower Appellate 
Court was wrong inraising the presumption of 
uniform payment, в. 4 only applying to suits under 
the Rent Acts. Івнан CHUNDER Hoy CHOWDHRY 
v. BEYRUB Сионрвв Doss . . 1 W.R,25 
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146. - Necessity of .pleading 
holding at uniform rate—Act X of 1859, s.4— 
Presumption.—The presumption under в. 4, Act X 
of 1859, of holding at a uniform rate from the Per- 
manent Settlement need not be specifically pleaded, 
but (unless rebutted) ariscs as a matter of course on 
prof of uniform payment for twenty years. 
MUNEEKURNICKA CHOWDHRAIK v. ANUND Мотив 


CHOWDHRAIN `. . € . 8W.R,6 
147, — — —  — — — — — Premmption— 
Act X of 1859, s. 4.—8. 4 does not uire the 


defendant to plead uniformity of payment, from the 
time of the Permanent Settlement, but provides that. 
if, on the trial of a suit, it appears that the rent has 
not been changed for twenty years, it shall be pre- 
sumed that the land has been held at that rate from 
the time of the Permanent Settlement. "BHOYRUB- 
NATH SANDYAL ©, MUTTY MUNDUL. 
[W. B., 1864, Act X, 100 
Млнмоорл Вивив v. HARRE DHUN KHULNSPA 
[5 W. R., Aot X, Mà 
RAM Cooma MookERJEB v. RAGHUB MUNDUL 
(8 W. R., Act X, 8 
RaxaL Doss TEWARER р. KINOORAM HALDAB 
(7 W. R., 242 
148. ————— Possession for 50 years— 
Presumption—Act X of 1869, г. 4.—Proof of uni- 
form payment of rent of twenty years by raiyats 
pleading possession from the Decennial Settlement 
will, unless rebutted by the landlord, entitle them to 
the presumption under s. 4, Act X of 1859, and save 
their holdings from enhancement. But proof of uni- 
form payment by raiyats pleading possession for fifty 
or sixty years will entitle them to nothing but а 
right of occupancy. RAMNARAIN SINGH ©, HORO- 
nats Вот . . «Es Act X, 86 
Huneexisuan Вот о, SHAIKH BABOO 
ü w.R,5 
EKRAN с. ВоноовАх . 9 Ж. Е., Act X, 69 
Contra, RAMRUTNO SrRcAR v. CHUNDER Moo- 
mums DABBA . . + 9'W. E, Act X, 74 


149. Proprietors paying rent— 
Act X of 1859, г. d.—Proprietors paying rent for 
the right of ocupancy are not raiyats in the sense con» 
templated by в. 4, Act X of 1859.  MrrTURZERT 
зінен v. FITZPATRICK + . и W.R., 206 


Inference from ancient 
Reg. VIII of 1798—Preswmption 
of fize —The plaintiff claimed to enhance 
fóndant's ront from sicca #661 to Company’s 
97,528. No evidence was given as to the time at 
which the holding had commenced, or how long it 
had continued; but an attempt was made to prove a 
dowl bundobust of 1803, which would have shown 
that the persans through whom the defendants 
claimed were then in occupation of the land at the 
seme rent, but no legal evidence of the dowl was given. 
axa 
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Held per Pzacocx, C.J. (dissentiemte BAYLEY, 

J., and Kup, J.), that, independently of the dowl, it 

might be presumed, from the great differences between 

the rent at which the lands were held and the present 
value of the lands, that the occupation at the low 
rent had been continued as of right, and not merel: 
by the sufferance of the zamindar, and that sacl 
occupation at the same rent had existed twelve years 
before the date of Regulation VIII of 1793. Per 

BAYLEY, J., that, independently of the dowl, the facts 

did not satisfy such а presumption ; but that, if the 

dowl were proved, then it might be presumed that 

the occupation at the same rent had commenced 
twelve years before the date of the Regulation. Per 

Квир, J., that, even if the дот] were proved, the 

ppa would not arise, BROJUNGGONA 

Asszr е. Овввамин Dassen — . Marsh, 424 
Ривважив DASSER c. BROJUNGGONA DASSER 

[W. В., F. B., 94 

151 ———— Possession for a long time 

from olden date, etc.—Presumption—Act X of 

1859, s. 4.—A plea of holding “for a long time from 

olden date from before” is not inconsistent with а hold- 

ing from the time of the decennial settlement so aa to 
deprive the defendant of the benefit of the presump- 
tion created by в. 4, Act X of 1859, which does 
not require а specific plea that the tenure was held 
at a fixed rent at the Permanent Settlement, but only 
proof of payment for twenty years at a fixed rate in 
Order to raise the legal presumption. MUNMOHUM 
Goss е. Новвот Вгарль . 9 У. R., Act X, 80 


JuaMORUX Doss v. Роовно Сионрив Вот 
[8 W. R., Act X, 188 
Ним CHUKDER CHATTERJEE е. POORNO CHUNDER 
Rox . . . . SW.R, Act X, 162 
Baz Соомав Бот v. Asda ВЕВЕЕ 
[9 W. R., Act X, 170 
оовоо Doss MUNDUL e. 


DURBARER 
[5 W. R., Act X, 86 

Saam LAL бновв v. Моррои GOPAL нов 

[6 W. R., Act X, 87 

152. Possession for & 
time—Sufficiency of evidence.—When, in а suit 
for enhancement, a raiyat or talukhdar pleads posses- 
tion for a long time and claims the benefit of the 
Бена under в, 4, that is tantamount to his 

ving named the Permanent Settlement. Гном 
Вшон Вот c, Снокрвв Кант MOOKERJEE 

[4 W. В,, Act X, 48 

153. Possession from Perma- 
nent Settlement—Suficiency of  evidemce.— 
Possession from the Permanent Settlement is not 
sufficient to prove that а uniform rate of rent has 
been paid from that date. MamwoopA BEBER v. 
Навиконун Kuvizera . 5 У. R, Act X,19 

154. ——— Possession for long time 
—Act X of 1859, г. 4 Prevemption— Held (by 
JACKSON, J., whose opinion prevailed) that where a 
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raiyat in his answer to a suit for enhancement pleads 

possession for a very long time, and expressly claims 

the benefit of the presumption under в. 4, Àct X of 

1859, it is tantamount to his naming the Permanent 

Settlement; but where the defendant’s allegation, 

whether oral or written, suggests a commencement 

of a holding at a much later period, and his evidence 
is of the same character, then the саро 
claimed will not arise from the proof of twenty 
years’ occupation at a rate unchanged. HURRAK 
Binon v. Тоотвки Вам Sanoo . 11 W. BR, 84 
Affirmed in Новвак SINON о, Torst RAM ВАНТ 
[5 B. L. R., 47:13 W. R., 916 
155. Possession from 
tion to generation—Presumption—Act X 


1859, в. 4.— In а suit for enhancement of rent и 


raiyat pleaded that he had held certain lands from 
generation to generation at a uniform rate; that he 
was therefore entitled to claim the presumption 
arising under s, 4, Act X of 1859; and that he 
should be allowed to date his claim from the date af 
the Permanent Settlement. Held that he was 
entitled to such presumption on showing that he had 
Paid rent at a uniform rate for a period of twenty 
ears previous to the suit, MITRAJIT SINGH v. 
ираи Since . . ЗВЬВ,, ар, 88 
08 wW. È, 14 


H Бо сіепсу of proof—4ct X 
of 1859, г. 4—Prevumption Ju a suit for enhance- 
ment of rent, where defendant claimed the benefit of 
the presumption arising under s. 4, Act X of 1859, 
it was held that his sworn declaration that the rent 
had not varied for more than twenty years, corro- 
borated by the records of the Collectorate, which 
showed that the rent was the same as it had been 
more than thirty years ago, was sufficient to 
warrant the presumption, seeing that plaintiff had 
failed to show any intermediate variation, Raz 
Поошав e. Монвёвов Baurr . 10 W. R., 864 


157. Act X of 1859, 
4. 4— Admission of plaintiff.—In a suit for enhance: 
ment of rent, plaintiffs that defendant 
had held the tenure for thirty or thirty-two years 
at the same rent was held not to amount to an ad- 
mission that the land had been held at that rate of 
rent from the Permanent Settlement, and that 
plaintiff should have an opportunity allowed him of 
rebutting any presumption which might arise from 
that admission. Рвавав Моном Durr v. RADHA 
Марнтв Mooxx:s:3 . . 10 W. R., 437 


158. Act X of 1859, 
4.4—Decress for arrears of rent, —In a suit for 
arrears of rent ‘at an enhanced rate, where defendant 
pleaded the presumption arising under в. 4, Act X of 
1859, and plaintiff produced in support of his claim a 
decree of 1860, declaring him entitled to the enhanced 
rent and a later decree for arrears on the same 
scale,—Hold that the fact that the later decree had 
only been executed in part, and that defendants never 
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paid more than B24 to the Government, did not 

neutralise the effect of the decrees as the very best 

evidence that the rents had varied since the De- 

cennial Settlement. Woopor Narain SBIN v. 


Tammzs Снови Ror . . 11 'W.R,496 
159. Act X of 1859, 
2. 4— Presumption.—The mption allowed by 


5.4, Act X of 1860, of holding certain orchard land 
at a uniform rent since the Permanent Settlement. 
was held not to be removed by defendant's statement 
that the orchard was planted more than forty years 
ago ; and it was for plaintiffs to prove it to have been 
made since the Permanent Settlement. BSOODISTER 
LALL Сножривт e. Мотноо LALL CHOWDHRY 


[8 W. E., 487 
160. Presumption— 
Act X of 1859, +. 4.—Where a defendant who claims 


to have held lands for more than 100 years is able to 
prove that the rent has not changed for twenty усагь 
he is entitled to the presumption allowed by s. 4, 


Act X of 1859. LUCHMEEPUT SINGH о. JUNGULEE 
KvrixAw Doss . А . OW.RB,147 
161. Act X of 1859, 


4. 4—Presumption— When a n alleges that he 
has paid rent at а uniform rate for forty years and 
claims the benefit of the presumption under s. 4, 
Act X of 1859, it is not necessary, in order to entitle 
him to а decree, that he should expressly state that 
rent has been paid at the same rate from the time 
of the Permanent Settlement. Poom BEHARY ЗЕМ 
e Мкмлтв CHAD . . . ТМ. В. 472 


Е -- - Beng. Act VIII 
of 1869, s. 4— Presumption.—In a suit for enhanced 
rent after notice, where defendant pleaded that he 
had for more than twent; peas рй at the same rate, 
—Held that he was entitled to the imption under 
в. 4 of the Rent Law, unless plaintiff could prove that 
defendant’s tenure commenced at some date subsequent 
to the Decennial Settlement. HRUP ALI ©. УПАЕТ 
Новин . $5 s . . W.R, 856 


163. Inference— 
Beng. Act VIII of 1869, г. 4—Presumption.—In 
* suit relating to four jammas in the possession of 
the same persons in which it was proved that three 
of the jammss had been held at the same rent for 
twenty years, but that the fourth, having only been 
purchased eighteen years previously by the said 
Persons, had not been longer in their own possession, 
—Held that the presumption might arise that the 
jumma itself had been held at an unchanged rent for 
twenty years, and that the lower Courts were justi- 
fied in inferring that such had been the case. Ra- 
рнамоти DEY CHOWDERY v. AGHORE NATH Bis- 


was. . . 853.8, 
184. Beng. Act VIII 

of 1869, s.4—Preswmption of «niformity.—In suits 

to set aside notice of enhancement, where the plaintiffs 


put in evidence (in two cases) a chitti of 1257 В. 
and (in a third) a decree of 1857 citing an earlier 
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3. EXEMPTION FROM ENHANCEMENT ВУ 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION—continued. 
chitti showing that they had long held at existing 
Fates and  Ebue wes os evidence to prove that the 
land had not been held at those uniform rates from the 
Permanent Settlement, or that such rent had been 
fixed at some later period, the plaintiffs were held 
entitled to the presumption prescribed by Bengal 
Act VIII of 1869, в. 4 Вам BHUROSEE С 


MAHOMED AsoURER KHAN . low. 
165. —— — — — — Enhancement of 
rent, Suit for—Beng. Act VIII of 1869, s. 4— 


Presumption of evidence.—In a suit for arrears of 
rent at enhanced rates, where the defendant relies 
on the preramption contained in в. 4 of Beng. Act 
VIII of 1869, it is not sufficient, in order to do away 
with that presumption, to show that the land has not 
been in cultivation from the time of the Permanent 
Settlement. It must be shown that the land has 
not been held since the time of the Permanent Settle» 
ment, Рады: Монди MUEHEEJI v. Ванвні MAJHI 
(LL.B, 11 Calc, 757 

166. Act X of 1859, 

4. 4— Evidence to establish presumption of uniform 
rent.—A raiyat is not bound to file dakhilas in order to 
establish the presumption allowed by Act X of 1859, 
в, 4, if he can establish it by other good independent 


evidence. Варна бовіхр Вох є. SHAMA Soon- 
DURES DABEE . x . . 1 W. Р., 408 
167. 2 —- . Act X of 1859, 


2. 4— Enhancement on ground of there being excess 
Tand.—The rent of a tenure enhances 
ment under the provisions of 4, Act X of 1859, 
cannot be increased on the ground of the tenure cone 
taining excess land. DCOURCY o. MrommiTE Уна 

(15 W. R., 157 


168, — — — — — — — — — Enhancement on 
ground of there being excess land— Act X of 1859, 
за. 15 and 16—Presumption of uniform rent.—In 
& suit for arrears of rent at enhanced rates, where 
defendant pleads the provisions of ss, 15 and 16, Act 
X of 1859, if it is found that the tenure has been 
held at a uniform rent from the time of the Perma- 
nent Settlement, the plaintiff has no right to enhance 
the rent, even though the land in possession of defene 
dant may be in excess of that covered by the original 
tenure. If, on the other hand, the excess land was 
not included in the original tenure, but obtained subse- 
quently without the consent of the plaintiff, the pose 
session of the defendant must be cousidered adverse, 
and the suit must fail for want of privity. Ixpmo 
Вноовок Das r. Goruck Снохрив ых 


169, Act X of 1859, 
г. 4—Pleadings.— Per NORMA and HOBHOUSE, JJ. 
(Bayzay, J. а pers" that in the present 
case the defendant not, either in the written 
statement filed by him or by his statements in exame 
ination, raised the question whether he was entitled 
to the benefit of s 4 of Act X of 1859. Новвак 
Bwe о, Tors! RAM Sanu 

(5. L. В, 47: 13 W, R., 316 
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8. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION—continued. 


170. Presumption- 
In а suit for enhancement, before giving а defendant 
the benefit of the presumption created by s. 4, Act 
X of 1859, there must be legal evidence of actual 
uniformity of rent for the whole of the twenty years 
immediately preceding the commencement of the suit, 
Bas NaRAIN Roy CBownuny v. ATKINS 

05 W.R., 45: 6 W. R., 30 

Sum Naram Оновк e, Kasusz Persan Moo- 

KERRIER. . . 1 W. В., 226 


Bam KiSHORE MUNDUL є. CHAND Мокось 

[5 W. В. Act X,84 
Preu SAHOO v. NYAMUT АМ 

[6 W. R., Act X, 84 
m. Proof. requisite 
of uniformity of rent.—A raiyat is bound to give strict 
“proof of a uniform payment of rent for twenty years. 
t is в matter which should not be decided in his 
favour on mere inference. SHAM LAL GHOSE e. 
Boretvs Сновн Mozoompar . ТМ. R., 407 


BUNGO Снохрав Сноскеввотт г, ВАМ KANTE 


BzawaL . 3 y ‚ 10 W. В., 256 
БВЕЕМАТН Boss c. Росшан Мошлн 
(17 W. R., 374 


179. — — — — — Time for which 
the rent has been uniform.—Uniform payment must 
be shown, if rot for every ycar iu the twenty years, 

-at least for the greater portion of that period, and for 
Years in the earlier, as well as in the later, portion 

„Ofthe same, SURNOMOYEE DASSEE r. SHAM MUNDUL 
[9 W. R., 270 

178. — — — — — Аф X of 1859, 
+. 16— Вет of talukh—Presumption.—S. 16, Act X 
of 1859, does not require proof of actual payment of 

one rate of rent for twenty years, but that the rent 
has remained unchanged for that period. Uniform 
rent for the twenty years preceding the suit ought not 
to be presumed upon evidence which only touches а 
Portion of that period: on the other hand, it is not 
necessary to have evidence bearing directly on every 
опе of the twenty years. It is sufficient if the whol 


e 
le 
time is included within limits upon which the evi- 
dence bears, provided the evidence leads to the belief 
.ofuniformrent, FOSCHOLA e. Ново CRUNDER зов 
RASHBEHARY Өновв г, RAM Соомле GHOSE 
[22 W. R., 487 
174, - Eridence of each 
year’s rent.—Uniform payment of rent for twenty 
years may be presumed without proof of such pay- 
ment for every separate year. Комсь Locuvx 
Вот е. TOMEERUDDEEN SmDAR . 7 W.R., 417 


. W5. Presumption— 
Act X of 1859, г. 4.—Proof of uniform payment of 
rent up to the date of suit is not absolutely necessary 
to entitle а ralyat to the benefit of tho presumption 
under s. 4, Act X of 1859, in a case when the landlord 
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8. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION—continued. 
has refused to take rent for & few ycars before 
GYABAM DUTT г. GOOROOCHURN CHATTREJEA 
[9 W. R., Act X, 50 
176. — Interruption in 
proof of duration—Act X of 1859, г. 4—Presump- 
tion.—In в suit for a kabuliat at an enhanced rent,— 
Held by Bkros-Kann, J., that, as there wasa break 
of three years in the period of uniform payment which 
would give rise to the preemption of uniform hold- 
ing from the time of the Permanent Settlement, 
the Judge, instead of accepting dakhilas, merely be- 
cause they were not denied by the plaintiff, should 
have found whether the dakhilas were satis! 
proved and attested, and, if so, whether they could 
legally support a uniform payment for twenty years. 
Banna Kant DEB v. Kuzma DASER 


(7 W. R. 601 


(с) Variation вт Cmawom тн NATURE OP RENT 
AND BY ALTERATION OP TENURE. 


177. ——— Uniformity in rate—Pa- 
riation.—Uniformity in the amount actually paid 
is not required to raise the presumption under 
в. 4 Act X of 1859, but uniformity in the rate 
agreed upon, either expressly or impliedly, between 
the partics to be paid. Moman & Co. e. ANUND 


Сненрвв Могоомрлв . 6 W.R., Act X, 85 
Suam CHURN Коох00 e. DWARKANATH Ковив- 
в... . a 19W.R,l100 


178. — Act X of 1859, 
г. 4—Rent changed in amount, but at same rate.— 
The words of & 4, Act X of 1869, refer.to the 
rate ва well as the amount of rent. Therefore, 
where from 1839 to 1858 в raiyat had paid rent at the 
same rate, bnt in 1856 the rent was, by order of the 

Court, changed, and a proportionate amoant re- 
mitted in consequence of в portion of the land Матіас 
been lost by diluvion,—ZHeld that the remaining por- 
tion of the rent being levied at the same rate as be- 
fore, the raiyat had not lost his right to avail himedf 
of the provisions of в, 4, Act X of 1869. RiAz- 
UNISSA г. TEKUN ЈНА 

OBL В, 8. М, 18: 10 W. R, 248 


KENARAM MOLLICK v. BAMKOOMAR MOOENRIEN 
[3 W. R., Act X, 17 
179. Rent in kind 


(bhaoli)—Act X of 1859, ts. 8 and 4—Semble— 
A tenant who has paid at the same bhsoli rate— 
i.e, in kind—for a period of twenty years is enti- 


ted to the presumption of в, 4, Act X of 1859, 


and to exemption from enhancement under s. 8. 


. Baw DAYAL SiNOR о, LATCEMI NARAYAN 


{6 B. L. B., Ap., 25:14 W. в. 388 


180. — — — ———— Rent ih hind 
(bhaoli) varying in proportion to crop—Act X 
of 1869, г. 4.—A bhaoli rent, varying yearly in 
amount in в fixed: proportion to the produco of the 
crop, is not а fixed unchangeable reht of tho mature 
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ENHANCEMENT OF RENT—costinued. 
3. EXEMPTION FROM ENHANCEMENT BY 


UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION—continued. 
contemplated by в. 4 of Act X of 1859. Mano- 


MED Улсоов HOSSEIN г. Сночрит WAHEYD ALLY 
(1 Ind. Jur., N. 8., 29: 4 W. R., Act X, 98 


Hanoman PARSHAD о. BAMJUO SINGH 


[0 N. W, 371 

Tuaxoor Рхвенар о. MAEOMED BAKU 
: [8 W. R., 110 
181. Rent in kind, 


(dhaoli) varying with amount of yearly pro- 
duce—Act X of 1859, ss. 8 and 4—Act XVIII 
1878, ss. 5 and 6.—A rent in kind (bhaoli) which, 
though it varies yearly in amount with the vary- 
ing amount of the yearly produce, is fixed as to 
the proportion it is to bear to such produce, ів а 
fixed rent within the meaning of в. 8 of Act 
X of 1859 (corresponding with в 5 of Act 
XVIII of 1873). A tenant, therefore, in & perma- 
nently-settled district holding his land at such a rent 
is entitled to claim the presumption of law declared 
in & 4 of Act X of 1859 (corresponding with 
& 6 of Act XVIII of 1573), if he proves that, 
for a period of twenty years next before tho com- 
mencement of the suit to enhance his rent, he bas 
id the same proportion of the produce of bis hold- 

> HANUMAN PARSHAD о. KAULESAR PANDEY 
(I. L. R., 1 All, 301 


183. Abatement of 
vent for wnculturable land—Act X of 1859, 
г. 4.— Where an abatement of rent was allowed in a 
ор gam upene lamp jumma on account of lands 

ing been rendered unculturable by the overflow of 

& river, the abatement waa held not to vary the rate 
of rent so as to debar the raiyat from the benefit of 
the preemption under Act X of 1859, в. 4. БАРНА 
Roy v. Ктамотоошан . 91 W. R., 401 


188. Alteration іп rate—Proof 
of veriation— Payment by tenant.—A mere altera- 
tion in the rate of rent on the part of а zamindar 
or person other than the tenant will not prove a vari- 
ation, unless it be shown that the tenant submitted 
to or paid that varied and enhanced rate. GOPAL 
MUNDUL v. Мовво Kisuex MOOKERJBE 

[5 W. R., Act X, 88 


184. — — —— Variation of rent shown in 
арти i of payments of rent.—Where 
dakhilas аго relied upon to prove uniformity of rent. 
and any variation in the dakhilas is found to exist, 
there must be & distinct finding as to whethor the 
short payments of one year were made up the next 
ear, the variation prim4 facie being evidence that 
rent was not uniform. ВАМЈАрОО GANGOOLY г. 
Lvoxmzz Nagar Моло. =. 8 W. R., 488 


185. — — —- Additional illegal cess for 
additional tand—Immaterial cariation.— Addi- 
tional rent for additional land, and the addition of 
а ша] illegal cess, are not such variations of the 
‘Peeper rent es:deprive the tenant of tho presumption 
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3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION — continued. 

arising from twenty ycarr payment of uniform rent. 

SUMERROODEEN LUSHKUR v. HURONATH Rov 

[2 W. R., Act X, 98 
186. Slight variation —I m m a- 
terial cariation—A variation of ono anna is not 

sufficient to destroy the uniformity required by в. 4, 

Act X of 1859. Muwsoo ALLY с. BUNO SINON 


W. R., 282 

187. Immaterial 
m " in the 
dakhilas, when not proved to bo а vi ion in the 


annual rents, is not sufficient to deprive the raiyat of 
the benefit of the presumption. TARA SOONDERY 
BURMONYA е. SHIBESSUR. CHATTERJEE 
[0 W. R., Act X, 51 
ELAnER Buxsa CHOWDHRY с, RoOPUN Teter 
7 W. R., 984 
188. — Nominal reduction in jum- 
ma—Immaterial eariatiom.—A nominal reduction 
in the jumma of one anna and three pies, aud that too 
in the raiyat’s favour, is not в variation that deprives 
him of the benefit of the presumption created by 
в. 4, Act X of 1859, But the acceptance of a tempo» 
rary kabuliat annuls such presumption. RAMRUTNO 
BrRCAR с. CRUNDER МоокнЕв ПЕНА 
[9 W. R., Act X, 74 
Nor docs an unexplained variation of one rupee in 
в total jumma of sixty rupees. ANUNDOLALL CHOW- 


DHRYv.Hilé . . . 4 W. R., Act X, 33 
Warsox & Co. г. NUND Lat SRCAR 

[21 W. В, 420 

189. Alteration in jumma—Im- 


material variation.—It must be a variation which 
affects the integrity of the jumma. GOPAL CHUNDER 
Boss v. Мотноов Монти BANERJEE 


[8 W. R, Act X, 193 
Нила с. Ново Lat Sex . 3 W. R., Act X, 185 


190. — Material difference—Di/- 
ference in amount.—The difference between 111-13 
and R13-4 was held sufficient to destroy the presump- 
tion of а uniform payment of rent. — BISSkSSUR 
CnuvoxmRsUTTY v. WOOMACHURN Вот 

(7 W. R, 44 

191. — ———- Rent paid in different coin- 
&go.— Bent is not altered by being paid in a different 
coinage, ei, in kaldar instead of sieca rupoce, and 
the apparent addition of one аппа per rupee (the dif- 
ference in value between tbe two kinds of rupees) is 
not а real addition to the rent. RocHA RAM Mise 
©. Naga Doss А "un .9N. W.,92 


192. Variation of rent from 
change of currency.—A varistion of rent from 
change of currency only is not & variation rebutting 
the presumption arising from uniform payment for 
more than twenty years. RAM Cooman MOOKERJEE 
. ТМ. В. 856 


*. Воаооматы MUNDUL . 
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See also KALEB CHURN DUTT v. EU Dosszs 


.R. 
Жаттан: Рав о. SoORDUREE Danes 
Я, R, Act X,60 
See Muze Manoxzp Hossein г. Роввев 
[33 W. R., 316: L.R., 3L A, 1 


198.— — ——- Consolidation of jummas— 
Act X of 1859, з. 4.—A consolidation of jummas 
into one tenure does not deprive the raiyat of the 
benefit of the presumption under s. 4 Act X of 
1859, if itcan be shown that the rent has not been 
changed. This principle applies also to jummas which 
have been derived in part or in whole with the con- 
sent of the landlord, and which are subsequently con- 
solidated into one jumms. The presumptions of s, 4 
аге not restricted to holdings, but refer simply to the 
fact that land has been held by a raiyat ata rent which 
has not been changed for twenty years before the 
commencement of the suit. Ras Казновв Mooxzn- 
JBR v. HUREEHUR MOOKERJEE 

B. L. R., 8. М. 8: 10 W.B, 117 


194. — — — — — Kolding created 
since Decennial Settlement.—He must be entitled 
to the presumption in respect of the whole tenure as 
consolidated. If one of the holdings constituting it is 
shown to have been created since the Decennial Settle- 
ment, the presumption cannot be made as to the rest. 
Моста BuxsH e. Јороохатн Sapoo KHAN 


(al W. R., 367 


195. — — —— — — —— — Presumption.— 
The consolidation of several holdings into one, or tho 
omission of fractions by the settlement officer, cannot 
deprives raiyat of the benefit of the presumption under 
в. 4, Act X of 1859. Luxmr Мом HALDAR v. 
Guxca Gosp MUNDLE 

[W. E., 1864, Act X, 196 


Kuopa Nawaz r. Nuso Ківнови Вот 
[5 W. R., Act X, 58 


196. Division of holding among 
heirs— Preservation of continwity of holding.—The 
division of a raiyat's holding among his heirs, the con- 
tinuity of the holding not being destroyed, does not 
deprive the raiyat of the benefit of the presumption 
under s. 4, Act X of 1859. In the latter case the 
default of one shareholder will vitiate the tenure 
of all, and give tho landlord a right of enhancement, 
Hrs v. BRéHARUTH MEER . .1W.B,10 


197. m став of Mesure Act T 
of 1859, г. 4— Eetent of proof necessary.—In order 
rf ing himself within ss. Band 4, Act S ot 1859, a 
raiyat need only show that the icular land which 
is the subject of suit, not the whole tenure of which 
it may once have formed a part, has been held at an 
unel rent since the Permanent Settlement, It 
1s not necessary that the land should have remained a 
separate . KASEENATH NUSKER v. ВАМА 
Boow»zar Dossn . . . 10 W. В., 499 
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198. Variation of rent of un- 
divided fractional share— Act X of 1859, s. 4— 
Presumption of uniformity.—A change in the rent of 
an undivided fractional part of a tenure is to be con- 
sidered as a change in the rent of the whole tenure, and 
therefore destroys the presumption to be raised under 
* 4, Act X of 1859. Млномкр Моррикм Mrne 
DHA v. GOPAL LALL TAGORE + 2Hay,5l4 


199. Distribution of rent after 
sale of portion of tenure —Beng. Act VIII of 
1869, г. 4.—The sale of a portion of a tenure involv- 
ing а distribution of the rent over two parts does not 
amount to в change of rent within the meaning of 
Bengal Act VIII of 1869, в. 4. SoopHA Моокнив 
Dosszs о. RAM GUTTEE KURMOKAR 

[30 W. R., 419 

200. — Temporary holding by 
one of several joint owners under arrange- 
ment—Act X of 1859, s.4.—A temporary arrange- 
ment among joint owners by which one of their 
number is allowed to hold a portion of the joint 
Property on payment of a certain sum of money 

в not convert the occupier into a raiyat holding at a 
fixed rent or entitle him to the bencfit of the pre- 
sumption under в. 4, Act X of 1859. ROGHOOBUM 
TEwABEE r. Bisex Durr Dossy 

[8 W. R., Act X, 98 

301. Partition—Zvidence of pre- 
viows enhancement in а suit by another co-tamine 
dar—Talukh—Beng, Act VIII of 1869, г. 17, 
More than twenty years before the institution of 
suit for the enhancement of the rent of a share in a 
dependent talukh, the zamindari under which the 

lukh was held was partitioned under а batwars 
among three zamindars. A ten-anna share was 
allotted to one (the present plaintiff), а fouranns 
share to another, zh a two-anna share to a third. 
The talukhdars continued to hold the entire property, 
and paid the rent apportioned by law severally to 
each of the parties entitled. In 1861, the owner of 
the two-anna share obtained a decree inst the 
talukhdars for enhancement of the rent of his share. 
In the present suit against the same talukhdars, the 
defendants contended that the rent of their talukh 
had not been changed for a period of more than 
twenty years before suit. Held that the “talukh,” 
which was intended by s. 17 of tho Rent Act, was 
theoriginal talukh ; and that, if the defendants could 
show that the rent of that talukh had remained 
unchanged, either in ite original entirety or appore 
tioned as it had been under the batwara, they would 
be entitled to the benefit of the section ; but that the 
decree in the suit of 1861 had the effect of enhancing 
the rent payable for the whole talukh, and that the 
Plaintiff could avail herself of that decree, although 
she was not a party to it. SARAT SOONDARY аввл 
v. ANUND Монон SURMA Оноттлок 

[L L. R., 5 Calo, 273 : 4 С. L. R., 448 

See Heu CHANDRA CHOWDHBY е. Каш Prà- 

SANNA BHADURI . + LLB, 96 Calc., 832 
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4 NOTICE OF ENHANCEMENT. 
(a) Мвовввітт o» Norioz. 

303. ———— Intermediate  tenure— 
Beng. Reg. VILI of 1798, г. 51.—A person holding 
a tenure of an intermediate character is entitled to a 
notice under в. 51, Reg. VIII of 1793, before 


his rent can be enhanced.  NILMONEE SINGH v. 
14 W. R., 351 


Снтхрев Кант BANERJER . 
303. Tullubi bromuttur tenure 
—Beng. Reg. VIII of 1798, г. 61.—A tullubi 
bromuttur tenure, which has been held as such from 
the time of the Decennial Settlement, is such an inter- 
mediate tenure as entitles the holder to а notice 
under s. 51, Reg. VIII of 1793. NILMONEE SINGH 
DEO с. CHUNDERKANT BANERJEE 
[I. L. В. 3 Calo., 125: 25 W. В., 200 
304. Necessity of notice—Act 
X of 1859, г. 18.—A suit for enhancement of rent 
cannot be supported without there has been a previous 
service of notice under Act X of 1859, s. 13. AxHAY 
SUNKUR CHUCKERBUTTY v. IDRA Вновом рив Ror 
[4 B. L. R., F. В, 58 
S. C. AKHAY SUNKUR CHUOKERBUITY е. INDRO 
Buoosun Dss Rox . . 13 W. R, F. B, 27 
205. Act X of 1859, 
г. 13—Specification of grounds of enhancement.— 
Under в. 18 of Act X of 1859, no tenant is liable 
to enhancement unless he is duly served with proper 
notice at proper time specifying on what ground 
enhanced ey is demanded. Mantas KOOER v. 
BurpEo SINGH . . . 4N. м. 58 
Bixpzssumm Durr SINGH e. рома SINGH 
[9 W. R., 88 


Втворл Kaxr Вот е. Варна Снови Roy 
. (13 W. R., 168 


306. __—— Express engagement for 
rent—Act X of 1859, s. 18.—8. 13, 
‘Act X of 1859 (requiring previous service of notice), 
has no application to а case іп which there is an 
express written engagement between the parties 
viding for the payment of rent at a specified rate 
tans specified point of time, Витвов CHUNDER 
Мозоомрав v. Ново PROSUNNO BRUTTACHARJEB 
07 W. R., 358 
Under-tenants and raiyats 
grounds of enhancement — Ground. 
of enhancement — Асі X of 1859, s. 18.—8. 18 of 
‘Act X of 1859 is applicable not merely to гаіума 
having rights of occupancy, but to all under-tenante 
andraiyat. The landlord cannot, by giving notice of 
enhancement, compel the tenant to pay more tban a 
reasonable rent, and he cannot enhance without noti 
specifying the grounds of enbancement. Ваква- 
NATH MANDAL c. BINODRAM SEN 
U B. L. E., F. В. 25:10 W. E., F. B., 83 
208. Raiyat, without express 
engagement—Act X of 188%, г. 13— Вед. VII of 
1822, ss. 7 and 9.—Where ап under-tenant holding 
or cultivating land under the conditions mentioned in 
=. 18, Act X of 1859, enters into no fresh engagement 
at the time of resettlement, he has a right to receive 


307, 
—Bpeciflcation 
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ENHANCEMENT OF RENT—continued. 
4 NOTICE OF ENHANCEMENT —continued. 


a written notice before he can be called upon to рву. 
enhanced rent, the provisions of that section quali- 
fying those of ss. 7 and 9, Reg. VII of 1822. D’sizva 
v. Вазооомав Durr. . . 16 W.R,158 

Бев ESAYETOOLLAH MBAH с, NUBO Соомав SIROAR 


(20 W. R., 207 
WooxawATH Roy CHowpHRY е. DsswATH Вот 
Сножрнвт . . . . 16 W. E, 471 


900. — — —— Buit to set aside alleged 
right to quit-rent tenure—<Act X of 1859, г. 18. 
— № notice is required under в. 13, Act X of 1859, 

ide an alleged right to a quit-rent tenure 

in а suit declaration of title. — GRUNSHYAM 
CHOBEY v. KASHEENATH SHANTEBKARER 

[8 W. R., Act X, 4 


210. Accreted land afterwards 
diluviated—<Act X of 1869, г. 18.—In a mit 
brought by в zamindar for two years’ rent on account 
of newly-formed land which had accreted to the de- 
fendant's old jote, but had since diluviated, wherein 
the Civil Court decreed the rent, allowing defendants 
to retain possession as tenants,—Held that no notice 
was necessary under в. 13, Act X of 1859, before rent 
could be demanded by the zamindar in the case. 
Watson & Co. о. NEEL Kant SIROAR 

00 W. R., 880 

ап. Suit for arrears of rent of 
excess land—Act X of 1859, г. 18.—А suit for 
arrears of rent of a quantity of land alleged to havo 
been held by defendant over and above the quantity 
covered by his pottah was held to be in substance a 
suit for rent at an enhanced rate, requiring the issue 
of в notice under s 18, Act X of 1859. Тивкмив 
Ватра е. Вам Krsszs Laru . 15 W. R., 71 


212. Decree for rent according 
to yearly assessment— 4с? X of 1859, s. 18.— 
Where a decreo of 1848 gave quitus the right to 
assess and to receive the rents for each year accorde 
i particular year, 
& notice under в. 18, Act X of 1859, was held not 

when the rent found assessable for the 
years for which rent was claimed varied from what 
Was found assessable in 1848. SALEHOONISSA Kma- 
TOON e. Монвви Сисирвв Вот . 17 W. В. 459 


313. Тапа held under ootbun- 
dee tenure or otherwise—Act X of 1859, s. 18. 
—Whether land is held under an ootbundee tenure 
or not, the tenant is entitled to notice under s. 18, 


‘Act X of 1859, before tho rate at which he pays can 


be enhanced. DWABKANATH e NoBo0 
Віврдв . . . . 14 W. В., 198 
214. Lease, stipulation in, 


estimated the area thereof, and fixed a certain rent per 
bigha. It contained а condition thai, if on measure- 
ment the actual quantity of land should turn oat to 
be either more or less than the estimated ares, the 
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rent should be increased or decreased in proportion 
at the same rate per bighs. In a suit for enhance- 
ment of rent, on the ground that the land leased con- 
tained more than the estimated number of bighns, the 
lease being one which did not specify the period of 
the engagement,—Held that notice of enhancement 
was necessary under Beng. Act VIII of 1809, s. 14. 
Exeam Мохрсь е. Ноторнов PAL 
[L L. R., 3 Calc., 271 
315. — Stipulation in pottah for 
increase in rental to be made yearly— Beng. 
Act VIII of 1869, в. 14—8w«it to recover rent as 
per pottah.— Where в pottah in its terms expressly 
stipulates for an increase of rental according as the 
lands let are brought under cultivation and а mca- 
surement taken, s landlord is entitled to recover such 
increased rent as agreed upon in the pottah without 
serving on the tenanta any notice under s. 14 of Beng. 
Act VIII of 1869. NrsrARINI Dast e. Вомомлы 
бнаттевл. Dro Матни Das с. Вокоматл CHAT- 
тал . e a . LLB, 4 Calc, 941 
[4 C. L. R., 278 


— — ——— Lands found in excess.— 
А notice of enhancement, according to the rate men- 
tioned in an agreement, is necessary as to lands 
found in exceas on measurement where no term is 
in the written agreement. BURODAKANT 

Bor v. 8r» SUNKUREE DosssE 
[4 W. R., Act X, 35 


Contract to 
guy for excess land after measurement— Notice— 
Bind Act (Beng. Act VIII of 1869), г. 14.— When 
a tenant contracte to pay rent at a certain rate for 
such land as upon measurement may be found 
В in excess of the estimated area, it is not песев- 
to serve him with notice under s. 14 of the Bent 
ref before instituting а suit for the rent of апу 
sdditional land, nor is it necessary that he should be 
present st the measurement. DwARKANATE ©. BA- 
эовам LASKAR LLB, 9 Calo., 72 
M C. L. BR, 326 
319. — — — — — — — Mistake in mea- 
surement—Act X of 1859, г. 17.—8. 17, Act X of 
1859, is applicable to cases whero the land was 
tmdoubtedly included in the original tenure, but it 
has beon found in а fresh measurement that there 
was some mistake in the former measurement, and 
that a greater amount of rent ought to be paid, not 
in respect of any fresh land, but in respect of land 
which was included in the original tenure, PRAN- 
XISSEN Baccuzs ©. MONMOHINEE Паззив 
07 W. В., 33 
319. Beng. Act VIII 
1869, ss. 18 and 19—Rent of excess lands. — 
п a suit for arrears of rent after deduction of pay- 
mn where the claim embraced excess lands found 
after measurement, and was based on a kabuliat 
which stipulated that the raiyat would pay for such 
excess at the same rate as for the rest of the land, 
and from the date of the kabuliat,— Held that there 
‘was no question-of enhancing tho rate of rent, and 
the miyat was not entitled to notice under Beng. 
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Act VIII of 1869, s. 18and19, BAM NARAIN LALL 
v.GuxBERR вон . . . 19 W. В. 108 


—— Acereted — land—Enhance- 
ment of rent after accretion—Notice of enhamce- 
ment—Beng. Act VIII of 1869, s. 14— Вед. XI 
of 1825, г. 4, cl. 1.— Before increased rent, on the 
condition laid down in Reg. XI of 1825, & 4 cl. 1, 
оп account of the arca of land held by в tenant under 
в permanent tenure having been incrossed by acere- 
tion, can be recovered, a notice must be served upon 
the tenant under в, 14 of Beng. Act VIII of 1869, 
informing him of the amount of i 
and the grounde upon which i i 
wipes MANJER г. Рдввстту D, 

(I. L Bs 5 Calo, 839; 6 O. L. R., 968 


за. Landlord and 
tenant—Arrears of rent, Suit for— Notice of 
enhancement.—When land has accreted toa raiyat’s 
holding, the rent paid by the raiyat may be enhanced 
in respect thercof under the provisions of cl. 9, e 18 
of Beng. Act VIII of 1869; and no suit for rent in 
respect of such accretion will lie unless & proper 
notice of enhancement has been previously given. 
Ramnidhee Manjee у. Parbutty Dassee, I. Г. В. 6 
Cale., 828, followed, Ввоземовл Coomar Виоо- 
MICK е. WOOPENDRA NARAIN SINGH. 
(LL.B, 8 Сес, 706 
228. —_—— Buit after ion to 
hold at old rent— Subsequent to declaration of 
right to enhance.—In в former suit brought b 
raiyat against the holder under a temporary ijara 
extending down to 1271, a decree wae passed 
ing the ijaradar’s right to enhance. But notwithstand= 
ing this decree, the raiyat was by express agreement 
allowed, and in fact continued, to hold at the old rates. 
On the expiration of the ijara, the zamindar entered 
upon the lands, and after collecting a part of the rents 
for 1273 gavethe plaintiff а patni of the estate from 
1278, and ап assigument of the right to collect the 
uncollected portion of the rents of 1378. The patmi- 
dar now sues to recover from the defendaut the rent 
for the remainder of 1272 and for 1278 at the ens 
hanced rates decreed’ to the ijaradar. Held that 
neither the zamindar nor the patuidar could recover 
enhanced rents from the raiyat without some notice. 
Ворнилвлти SINGH e. RUNGO LALL MUNDUR 
[7 W. R., 190 


223, ——-- Previous decree after no- 
tice before Act X of 1859— Suit for subsequent 
arrears.— Where notice of enhancement was issued 
according to the law in force before Act X of 1859, 
апа а decree obtained by the zamindar which ascer- 
tained the liability of the cultivator to ап enhanced 
rate of rent and awarded arrears at that rate,—Held 
that а suit by the zamindar for arrears for the years 
subsequent to the decree at the enhanced rate thereby 

determined was legal and good without issue of any 
fresh notice шас А Act X of 1859, and the effect of 
the decree ascertaining the liability to enhanced rent 
still continued, notwithstanding it was not executed 
and arrears not recovered under. it, Movzzom ALI 
EsAN c, SHBORUTEUN інен . * ЗА вс, S77 
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984. — — Necessity for fresh notice 
—Act X of 1859, в. 18 —Notice of enhancement.— 
Where a zauindar served a notice of enhancement of 
rent on the raiyate of a mouzah, and afterwards granted 
a lease of the mouzah to the plaintiff, —Held the 
plaintiff was entitled to sue for enhancement upon 
the notice already served. Кнавит Roy e. FARZAND 
AL Kman . ӨВ.І.Б.,195:18 W. R., 144 


(5) Form awp Surrromwoy OP NOTICB, AND 
INPORMALITIES ІН, 


‘225. ———— Aocuracy and precision 
in notice—Notice to роу lump sum on land in 
‘possesrion.—A notice of enhancement must be reason- 
ably accurate and precise, A notice to pay a lump 
sum on the whole land in and out of defendant's pos- 
session is not sufficient. TARACHAND ROY e. КЕЕНА- 
вам KURMOKAR . W. R,, 1864, Act X, 118: 

338. ve notioe—Dis- 
advestage to tenant.—A notice of enhancement 
should noi be prospective, the principle being that 
the raiyat should be prepared to meet the claim on 
pes existing at the time the notice is received, 

тн Коон WAR е, SAHEB KOONWAR 

(13 W. R., 588 

зат. — — —  Bequisites for notice —Pre- 
сіе Maure of claim.—The great strictness with 
which cases involving questions as to the form of 
notice of enhancement were dealt with has been 
relaxed in the later practice of this Court, and № has 
been held in the later rulings that a notice is if, 
Without containing the exact terms of the law, it, 
states with suficient precision the nature of the 
claim, the amount asked for, and the grounds on 
which the enhancement is sought, so that the raiyat 
served with the notice may not be misled, and can 
clearly comprehend the case which he has to mect. 
Мобтуввах о. Новкноо бінен . 18 W. В., 908: 


338. — — — Notice based on simple: 
ground of rents having become less— Abate- 
ment—Beng. Reg. VIII of 1798, s.51.—A notice of 
enhancement of the rent of а talukh on the simple 
ground of the rents having become less by decrees is 
not based 9n the “abatement” contemplated bye 5, 
. Regulation of 1798, or any of the other grounds: 
specified in that section. Мово Kristo Мозоом- 
РАВ с. Tapa Мона . . 13 W. R., 880 


239. Abatement- 
Beng. Reg. VIII of 1798, г. 61.—In a suit by & za- 
mindar against his talukhdar for an increase of rent 
under Regulation VIII of 1793, в. 51, the notice 
served was held to be defective, because it did not state | 
when and for what reason the talukhdar had received i 
an abatement of his jumma, and thereby rendered 
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Act VIII of 1869, в. 18, cannot be considered aueh а 
notice as is required by the provisions of Regulation 
VIII of 1793, в. 51. Кооморгхек Kart BANERJEE 

Сножрнвт e. HURREE CHURN TuPADAR 
[24 W. В., 190 
331. Specification of rent and 
grounds of enhancement— Dependent talukh- 
dars— Reg. VIII of 1798, в. 48 and 61—Nowre- 


< gistration.—Teoants holding а permanent transferable 


interest intermediate between the proprietor and the 
raiyate, and one which has been in existence from the 


time of the Decennial Settlement, are entitled, before 


they can be sued for enhancement of rent, to a notice 
which not only specifies the rent, ut also states the 
mnd on which enhancement is claimed, aud shows 
the landlord has the right of enhancement, as 
well as the particular ground on which the rent is to 
be raised. ‘The fact of not having been registered un- 
der the provisions of Regulation ҮШ of 1708, « 48, 
docs not deprive them of the benefit of в. 51. Ми» 
MONEY SINGH v. BAM CHOCKERBUTTY 


[31 W. E., 439 
Sump Мавати GHOSE e. AUKHIL CHUNDER Моо- 


232. Specification of general 
grounds – Proof of grounds specified.—A notice 
of enhancement of an intermediate tenure, specifying 
that the tenant holds more lands than he originally 
did, and that the productive powers of the land aad 
the value of the produce have increased otherwise than 
by the agency or at the expense of the tenant, is 
sufficient, if the grounds are proved to exist, and if 
the rent claimed as fair and equitable isnot more than 
is paid by the holders of similar tenures in the per- 
gumnah or neighbourhood. GRISE CHUNDER GHOSE 
v. BAMTONOO Biswas . . 18 W.R.,449 


938. Bpecification of cular 
grounds—Beng. Act VIII of 1869, г. 18—Sche- 
dule a; to wotice.—In notices of enhancement 
of rent it is absolutely necessary that in the state- 
ment of grounds there should be some words to show 
that it is the intention of the landlord to une 
der some particular clause or clauses of s. 18, Ben, 
Act VIII of 1869. Itis not sufficient to leave this 
to be inferred from a schedule appended to the notice. 
HoonvL MUNDER о. Hugevcx Durr KnowAs 

[22 W. В. 499 

234, — Act X of 1859, 
2. 10— Saficiency of notice of enhancement.—It is 
not sufficient for a notice of enhancement of rent to 
allege generally the grounds of enhancement men- 
ta B dx of 2880. Tt shoal set forth 

and tangible gro С cement appli- 
cable to the particular case. DWARKA NATH cm. 
Dury v. BzsoY Фовтир Burat . 10 У. R., 883 


himself liable for the demanded, Noso Ki.. ! 
виви ВОВЯ r. MAZAMOODDEEN AHMED CHowpuay | SHUMSOOL Osman. BUNEmEDEUAR DUTT 
[19 W. R., 338 n5 W. R., 366 
230: ‘Notice describing interme- Baxrs MADHUB CHOWDHRY v. TARA Риовонко 
diate as tenant—£Zeg. VIII of 1793, | Boss + + + 5 5 У. R88 
г. 51-—A notice describing an intermediate holder as ' Buoosunnessvnes 


an ortinary tenantandavowedly served under Bengal ! i 


Kates Кант CHOWDHRY v. 


CmowngRAm . à . 22"W. R., 416 
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335. —————._ Notice not setting out 
grounds asin в. 17 of Act X of 1859,—A notice 
of enhancement which did not set forth grounds of 
enhancement in the words of s. 17, Act X of 1859, 
held not a sufficient notice. ВАМ Sanaw SING t. 
Buasan ровлх KABPARDAZ 

[6 B. L. Rọ, Ap., 155: 11 W. R., 515 


936. Suit for enhance- 
ment of rent dismissed on the ground of the insuffi- 
ciency of the notice of enhancement is not specifying 
the grounds ou which it was sought in accordance 
with в. 17, Act X of 1869. DixAwATH Dass г, 
Guean CHANDRA SEN 

(7 B. L. R., Ар. 45 note: 14 W. R., 274 


Клинати CHOWDY v. Ном Brat 
[T В.І. Rọ, Ap.,47 note: 19 W. R., 506 


Кнохркав Авроов BUHMAN е. WOOMA CHURN 


Ror оз 5. BWR, 880 
SxEFOOLLA KHAN c. KALER PERSHAD SAHOO 

[20 W. BR, 356 

337. Indefinite and uncertain 

notice.—Notice of enhancement should distinctly 


set forth the grounds upon which enhancement of 
rent is sought. Notice of enhancement to the effect 
«that ва the rent of the land ” (in the occupation of 
the tenant) “is below the rates prevailing in the 
and in adjacent places, and as the pro- 
ductive powers of the land and the value of the 
produce have increased, and ва the patit lands havo 
been cultivated, I am entitled to receive from you 
B794-5-7-114 per annum," was held to be indefinite 
and uncertain; and therefore no suit thereon could 
lie for enhancement of rent, бов Kumar 
Сноуривт v. HvRo СнахрвА Nac 
[5 B. L. В., Ар., 61:11 W. R, 571 
21 W. R, 443 note 


NILMONEY SINGH c. SAGURMONEE DEBIA 
(19 W. R., 441 


Kau CHANDRA CHOWDHBY r. RATAN GOPAL 
BHADBUR) . . 4B. L. Б., Ар. 68 note 


HEEBALAL SEAL с. GUNGADRUR SENAPUTTY 
[1 Ind. Jur., О. 8., 8 
W. R. Е. В, 19: Marsh., 60: 1 Hay, 989 


288. Notice not specifying 
clause or section of Act under which 
hancement was sought.—A notice of enhance- 
ment held to be sutticient, although it did not specify 
in terms the clause or section of the Act under which 
enhancement was sought. KUMAR PARESH Namaiw 
Bor v. Gave Surxzs BRUMICK 

[8 B. L. BR, Ар. 154: 15 W. R., 39 

BADHA BALLAB GHOSE v. BEHARILAL МООКЕВЈЕЕ 

[8 В.І. В., Ap., 155: В, C, 13 W. R., 587 

939. А notice of еп- 
hancement stated that “you the defendants pay less 
than other raiyats in theneighbourhcod, and therefore 
you are to pay for the future such and such rates,” 


DtaEST OP Cass. 
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held not a sufficient notice as contemplated by в. 17, 
Act X of 1859. SHEMSULOSMAN е. BANSIDHAR 
Dur . . . . 7BRLR,Ap,893 


240, — — — — — — h a suit for 
enhaucement of rent of an intermediate tenure, в 
notice to the following effect was held sufficient: 
“ You (defendant) bold a takshishi talukh, the rent 
of which has always been of a varying nature; you 
have been called upon to make а settlement with 
your landlord at the pergunnah rates; by the imme- 
moria] custom of the pergunnah, the holders of such 
talukhs as yours, after deducting 10 per cent. of the 
fair jumma for collection charges, and 10 per cent. 
for malikana, are bound to pay the residue as rent 
to the zamindar. You hold so much land which, 
according to rates paid for similar kinds of land in 
the same and adjacert villages, ought to pay such 
and such a gros rental; from this, deducting your 
20 per cent. on account of malikana and collection 
charges, the remainder (so much) ought to be paid 
to me as my rent, and you are hereby called upon to 
рау that amount.” ЈАККОВА ©. GIRISH CHUNDRA 
CHUCKERBUTTY 

(7 B. L. R., Ap., 44 : 15 W. В., 335 

341. ———— Omission to state mode of 
increase of produce or productive 
of land.—A notice of enhancement under the second 
clause of & 17, Act X of 1859, is defective if 
it omits to state that the value of the produce or the 
productive powers of the land have been increased 
otherwise than by the agency or at the expense of 
the raiyat himself. Soo74AT Аш c. HUREE THAKOOR 

[0 W. BR, Act X, 44 

949. — ——— Notice with ground va- 
EE EE E 
grounds in а. 17, of , and specifyi 
“that the rates paid are below those paid for cinila 
lands in adjacent es," was held to be bad. Surs 
Nazarx Dorr c. Kerawoonissa Brauw 

07 W. R., 356 

$48. — — — Notice with ground in- 
correctly stated—“ Surrounding rai Act 
X of 1859, s. 17.— That a tenant is holding at a rent 
lower than surrounding rates is not a sufficient 
ground to be specified in а notice of enhancement; 
the words “surrounding rates” being not tanta- 
mount to the ground of enhancement indicated in 
в. 17, Act X of 1859. Вотрохатни v. Ramsoy DEY 
[9 W. R., 202 


944. Notice not stating quan- 
tity of land —Ezcess land.—A notice under s. 18, 
Act X of 1859, for enhancement of rent upon land 
held by a raiyat in excess of the land for which he 
pays rent to the zamindar, must state the quantity 
Gf land so held in excess. The mere statement of 
“excess land” ів not а sufficient compliance with 
the provisions of the law. GRISH CHANDRA GHOSE 
©. ISWAR CHANDRA MOOKERIEE 

(3 B. L. В, А. C., 887: 19 W. R., 896 


345. Notice stating simply that 
rates are lower than neighbouring eas 
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Е аг to rate of rent pai neighbouring 
pn poh edo red Desay Korn ohare the 
Taiyata plead that their relations with the samindar 
tok so it is not sufficient for a notice to set 

id for a Court to find, that the rent paid in 

the land in dispute is lower than the rent 

pe respect of neighbouring lands: the Court is 

to enquire into the status and situation of the 

defendant’s raiyata with those of the raiyats of the 

НЕ lands LALLA ROGHOOBUNS в 
W.R, 


ped ——————- Notice not stating year 
fof which enhancement is sought A X x 
of 1859, г. 18.—A notice of enhancement under 
[1 18, Act X of 1859, is not required. to state that it 
the ensuing year. GUDADHUR BANERJEE v. 
Nux» Lat Biswas .8 W. R., Act X, 145 


347. Notice that land will bear 
higher rent—Tenant-at-will.—A notice of en- 
ground that the land will bear а 
is а good and valid notice as against а 
tenant-at-will. ‘Boanconuxs Tawakke v. SHB 
Dv . Я H . 4 W. R, Act X, 48 


348. — — — Notice with some insuffi- 
„cient reasons for enhanoement— Act X of 
1859, s, 18.—In the case of а tenant who has no 
Tight of occupancy, a landlord's notice of enhance- 
ment under s. 18 of Act X of 1859 is valid, if 
it specifles the rent to which the tenant will be 
subject for the ensuing year and the ground on 
which the enhancement is claimed, even if among 
the reasons assigned are some which will not bear 
examination, The only limit to the landlord’s power 
of enhancement after notice is the fairness and 
essonableness of the rent. SEEEGOPAUL MULLIOK 
v. Dwazxawaurk Бин . . 15 W. R., 580 


349. — — —— Notice in case of distinct 
holdings— Act X of 1859, г. 18.—A landlord serv- 
ing notice of enhancement under в. 18, Act X 
of 1859, has no right to consolidate distinct and in- 
dependent holdings, without the consent of the raiyat. 
The raiyat, on the other hand, is entitled to a notice 
or notices s mecifying tha several holdings in his pos- 
session, the amount of enhanced rent he is liable to 
pay upon each, and the ind of such enhancement 
upon each instance, ввзот GOBIND BURAL v. 


Jaxwoszs Ввомонтл . . 8М. В, 858 
DENOBUNDEOO ия €. PRANKISHEN 
Suma . . . . 90 W.R.,146 
DWARKANAUTR Нав v. Новак Монти Roy 
[30 W. R., 404 

Мірноо Mores ee v. Kısmen Nara 
Bamans . . 90 W. R., 442 
$50. —— — — — Lee dp, УІІ 
of 1 n 18—Distinet holdings.—A notice of 


enhancement under s. 15 of Bengal Act VIII 
of 1869 must, when the tenant holds different jotes 
the rents of which it is sought to enhance, distinctly 
specify the several holdings, the amount of enhanced 
rent claimed in respect of cach holding, and the 
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grounds for claiming such enhanced rent. Upor- 
TARA CHOWDHRAIN e. Внтв NATH SURMA Вана. 
DOR] . . € . 09 C. L. R., 207 

251, — — — — —  — — Separate kold- 
inge.—A notice of enhancement of rent need not 
be on a separate piece of paper for each holding ; all 
that is required is that it shall be so distinct for 
each holding that the tenant may be able to distin- 
guish those in respect of which he does not object to 


the enhanced rent, from others in respect of which 
he declines to pay it. MoGIVERAN e. DURIAW 
Сножривїт . . . 20 W. R., 479 


Notice in case of land con- 
sisting of two or more plote—Beng. Act 
VIII of 1869, г. 18.—When the lands tho rent of 
which is sought to be enhanced consist of more than 
one plot, it is not sufficient for the landlord to serve 
the tenant with & notice of enhancement, specifying 
all the three grounds of enhancement mentioned in 
в. 18 of Bengal Act VIII of 1869. Such notice 
should specify the Particular ground or grounds on 
which each separat is alleged to be liable to 
Sobencement. "Ses Semis Thin would not be so if the 
same ground or grounds applied to every plot the rent 
of which is sought t to be enhanced. If in в suit for 
enhancement the Е laintiff fails to prove that he has 
served the defendant with a proper notice, the Court 
is not bound to make а declaratory decree, but 
whether it shall do so or not lios entirely in its discre- 
tion. Quxwzs CnuNDER HAzzA v. RAMPRIA 
- LLB, 5 Calc, 58 


358, Notice given by agent— 
Farmer as agent of samindar.—A notice of enhance- 
ment by в farmer as agent and on behalf of the 
zamindar із legal. Hem CHUKDER CHATTERJEE v. 
Dh Снозрив Вт . 38 W.R., Act X, 168 


——— — — Notice signed 

per rU to sign.—A notice 
ер бет under e, 18 of Act X of 1859, 
signed by the naib of the landlord, is valid, without 
evidence that he was specially authorized to sign the 
notice, DEGUMBUB MiTTER о. бовіхро CHUNDER 
HALDER . . . Marsh, 854: 3 Hay, 402 


955,— — —— Notice by bringing suit— 
4a X of 1859, г. 18— Pleint. т plaint in a suit 
for enhancement is not а substitute sanctioned by law 
Ба the notice of intended enhancement required to be 
given by в. 18 of Act X of 1859. Sopa МАНТОХ 
т. РАвавоо. . . . „ЗМ. М, 810 


250. Notice by suit—4ct X of 
1859, г. 18 — Deoree in contested swit.—Following a 
previous decision of a Division Bench, Modhoo Soo- 
dun Koondoo v. Gopee Kishen Gossain, СА W. RB, 
Got X, 01, it was held that a judgmen t passed 

a raiyat in a contested suit operates ава notice 
to him under s. 13, Act X of 1859, taking effect from 
the commencement of the year following that in 
which the decree was passed.  RAMANATH DUTT v. 
Јотківнин Mooxzusz . .  .1»'W.R,8 


957. ______ Notice by measurement— 
Measurement. made in previous ewit.—In a previous 
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suit the present plaintiff had sued the defendant for 
the amount of rent originally fixed in the lease, and 
the defendant claimed in that suit to have the rent. 
reduced in accordance with the terms of the lease, 
and measurement was thereupon made, which 
showed that the quantity of land held by the defen- 
dant was in excess of that named in the lease: that 
suit was decided in favour of the plaintiff for the rent 
claimed. Held that the measurement adopted by 
the Court in the former suit was not, as regards the 
amount of the excess, binding upon the defendant, 
and that, even if it were, the fact of such measure- 
ment would be no ‘sufficient notice of enhancement 


to the defendant. Exzam MUNDUL e. HoLODHUR 
Pan в А . . L L. В. 8 Calo., 271 
958.- —-. - Notice not of sufficient 


length— RigÀt to enhancement— Insuficient noti 
—Inamdar.—An inamdar is not entitled to recover 
an increased rent if he has given notice of such 
increase in December 1870 for the current year 


1870-71. HARI YEMAJI о, РАВВНВАМ GUNDO 
[11 Bom, 93 
959. Notice containing clerical 


error or omission—Immaterial error—Act X of 
1859, г. 17.— Where a defendant has known perfectly 
well the grounds upon which enhancement, of rent is 
demanded from him, a clerieal omission which in no 
way. prejudiced the defendant cannot operate to 
invalidate the notice of enhancement under s. 17, 
Aet X of 1859. RYgsuxNisSA BEGUM г. BYDONATH 
Sama. 0. 0. o 17 W.R, 854 
360. Notice where defendant 
‘was aware of ground of enhancement— 
Act X of 1869, г. 17.—The object of the notice of 
enhancement is that the defendant may know what 
are the grounds on which the plaintiff seeks to 
enhance his rent, во that he may have an opportunity 
of coming forward to contest any of those grounds ; 
ада as the defendant's own answer in the саве showed 
that he was fully aware of and came forward to 
contest the main ground on which the plaintiff sought 
to enhance his rent, the notice issued by plaintiff 
‘was held to be sufficient to meet the requirements of 
в. 17, Act X of 1859. Tera Моко THAKUR v. 
Монув Мохріз . . . 17 W. в. 278 
301. Informality т 
notice.—Informality in a notice for enhancement of 
rent was not allowed to prevail in this case, where the 
defect was held to have been made good by the 
evidence on the record, and where there could be no 
doubt that the tenant knew caactly the nature of the 
demand he had to meet, and where also the objection 
wasa mere after-thought and not put forward until 
after. the order of remand by the High Court. 
Wooma Снови DUTT v. GRISH Снонрев BOSE 
07 W. R., 88 
262. Omission in notice.—Wherea 
raiyat well knew and pleaded to the grounds of en- 
hancement, the mere omission of the words “same 
class of raiyate” in the notice was held not fatal to the 
plaintiffs snit. Nor was the omission of the words 
“otherwise than by the agency and at the expense of 
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the raiyat” considered material when the plaintiff 
istinctly stated in his plaint that the productive 
powers of the sil bad increased owing to the land 
having been irrigated from the plaintiff's khas tank, 

Warsow & Co. с. Вам Duus @нови 
07 W. R., 406 
9203. Act X of 1859, 
4. 17.—' The omission of the words “same class of 


notwithstanding the omission, the raiyat knew all the 
grounds on which enhanced rent was demanded of 


and defended himself on all?  SAYEFOOLLAH 
Kuax е. Cuaya Tuaxook . .18 W.R. 589 
964. Informality іп  notioe— 
Dismissal of suit for want. of proper mofiee— 
Obiter dicta.—Where а suit for enhancement of 
rent is dismissed on the ground that no notice was 
served, any decision in the Court’s judgment ва 
regards the mal or lakhiraj character of the land 
must be deemed to be mere obiter. Where it is 
found in such a suit that the notice did not state that 
the raiyat pays less than raiyats of the same class, the 
informality may be overlooked if there is evidence on 
the record of the rates of rent payable by such raiyat ; 
but if there is no evidence of that nature, the suit 
must be dismissed. MoTHOORNATH BIRCAR e. NIL 
Monne Dzo * . . «18 W.R, 207 
365. Omission to 
specify among grounds stated those relied on.—The 
plea of informality of notice on the ground that it 
contained all the grounds of enhancement, allowed by 
law without specifying any es those relied ea was 
disallowed, inasmuch as the raiyat bad not shown that 
he had been prejudiced thereby, or‘had been in any 
dificulty aa to what he was called upon to answer. 
GorzkNATH JANNAH v. Јктто MOLLAH 


[18 W. R, 979 
Новмот ALI є. Освав THAKOOR 

[20 W. R., 222 

OUDE BEHAREBSINGH r. Dost MAHOMED 
[33 W. R, 185 
266. Notice fully comprehended 
cement. — 
of enhancement 


him, or comes into Court of his own 
the notice. Iu the latter case, if he frames his suit 
оп в thorough understanding of the notice, he cannot 
object to it as not reasonably sufficient, ВАМ Вио- 
ROSER SINGH c. MAHOMED ASGUREE Кз 

09 W. E., 305 


967. ___— Mistake in notice—Notice 
erronevusly including lakhiraj lamd.—A suit for 
enhancement should not be dismissed merely 
because the plaintiff has included in his notice ef 
enhancement land ing to the defendant's 
lakhiraj hclding, СнокоЕв Соомав Roy e. BROLA- 
NATH SIRCAR + . W. B., 1864, Act X, ПО 
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268, — — — — — Notice errone- 
ously including lakhiraj land.— A notice for еп 


hancement, otherwise sufficient, is not invalided 
because a of the lands claimed as enhance- 
able in sucl ice turns ont to be rent-freo land, but. 


is good so far as it is applicable to the portion of the 
land which is liable to enhancement. Nawas BUN- 
DOPADHYA е. KALI PROSONNO Guoss 

[L L. R., 6 Calc, 543:8 C. L. R., 6 


269. P Notes об komme in 
respect of portion \— Validity of notice. 
—Notice of enhancement, issued on the application of 
the person to whom the rent is payable, on account of 
any part of the land in respect of which the notice is 


served, is good for that part. Guspoo MULL г, 
Hoonsms . . + . 5 В Agra, ЗАТ 
370. Notice to talukhdar ав for 


а raiyat—<Act X of 1859, г. 13.—The rent of a 
talukhdar cannot be enhanced under a notice treating 
him as a raiyat having а right of occupancy. Dora- 
MOYEB CHOWDHRAIN г. MoRIMA CHUNDER Roy 
03 W. R., 137 


ЗП. .— — —- Notice to non-cultivator 
treated as raiyat.—Where 

Пу в cultivator of the 

umma with a number of гају 
treated, in a notice of enhancement under cL 17, 
Act X of 1859, as an ordinary raiyat having a right of 
occupancy, it wastheld that the notice was not ou that 
account illegal or informal Kates PROSUNNO 
Gzoss,e. Нозиин Сноновв Durr. 15 W. R., 57 


37а ————— Notice of excess after 
measurement—Statement of proof of measure 
ment,—In a suit for enhancement of rent after notice, 
on the alli that the defendant belds land in 
схем of the exea admitted by him to be in his oceu- 
pation, it must be shown that the notice stated that 
such excess has been proved by measurement, KALER 

KUMARY DASSEE e. Busco CHUNDER GHOSE 
[6 W. R., Act X, 25 


373. Variation between notice 
= ere p and plaint.—aA plaintiff is not 
judiced by reason of his plaint demanding 

ioa relt thon thet specified in his notice to enhance, 
when such notice has not been disputed until after 
action brought, On the other band, the plaintiff 
cannot recover higher rent than that demanded in the 
notice of enhancement. Hitts є. Рамон COUREE 
Бимен . . 4t Mg . 1W.R,8 


эта. "Notice not followed im- 
mediately by suit— Validity of, for future swit 
—Act X of 1869, в. 18.— The object of в. 18, Act X 
а ee 
brought without previous due notice, and not 
when a notice under that section has been once duly 
given, if the tenant docs not immediately, on service 
of notice, give up the tenure, a suit for ced rents 


for the next and following years must be brought 
within the ssid MAHOMED ROHIMUDDEEN +. 
Baba Monos oro 6 W. Е., Act X, 96 
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375. - ——. - Notice, Effect of, ав re- 

gards rent after suit.—In a suit for arrears of 

rent of a particular year, after notice of enhancement 
on specified grounds, plaintiff (if his title is estab- 
lished) can only have в decree for the arrears claimed, 
and on one or other of the grounds alleged. The Judge 
has no jurisdiction in appeal to declare his right to 
any enhanced rents for the future. Вноовсн Мон1- 
NER Dassxz c. KxpaRNATH Bost . 19 W. R., 14] 


376. ——_—— Notice omitting grounds 
of enhancement— det X of 1859, s. 18—Auctio 
purchaser.—Under в. 18, Act X of 185: 
served with а notice of enhancement, wi 
about the ground of enhancement, is not liable to pay 
the higher rent. Ап guction-purchaser is no excep- 
tion to the rule by which every landlord is bound to 
ascertain the nature, extent, and conditions of his 
raiyat’s holding before he serves him with a notice 
of enhancement. А raiyat is competent to object to 
the legality of a notice of enhancement even in a suit 
in which heis plaintiff. LALLA SINGH ғ. RRAZOONISSA 

[8 W. R., 271 

377. - - - — Notice to simmadars in 
talukh—Act X of 1859, s. 17.—8. 17, Act X of 
1859, applies only to reiyate, not to zimmedare having 
a tenure of a talukhi character. Mer pis Jveovr 
Сномрвв Dorr. . . . 9. в. 8709 


$78. — — — Notice on first of 
stated in в. 17—Act X of 1859, г. 17, cl. 1— 
Semble (by Мдвквт, J.)— That when a landlord gives 
notice of enhancement to a tenant on the first of the 
grounds stated in s. 17, Act X of 1859, he-treate him 
ав а raiyat having а right of occu) . THAKOOR 
Dorr SINGH v. GOPAL SINGH . i ew. R4 


379. — — —— Notice to tenant as raiyat 
—40 X of 1859, г. 17—Suit for иены as 
against him as under-tenant.—B, a notice 
Ga defendant under the terme of a. 17, Act of 1858, 
penie was held to have treated defendant aaa raiyat 

zo cht of occupancy, and to be debarred from 

for enhancement of rent asan under-tenant 
or ааа, ри Guosg с. SHOTOORAM 
ee 5 a . 19 W. R, 843 


——— Notice, Effect of, as ad- 
Rees valid tenure or right ре 
—Preswmption of nature of tenancy Onas of, 
—When a zamindar sues to enhanee the RET 
talukhdar, and apceifies certain churs аа part of the 
land the rent of which is to be enhanced, he, by 
implication, must be considered to admit that the 
tenant has some valid tenure or right of occupancy in 
the land mentioned in the notice. Bama BSooadari 
Dossee у. Radhica Churn, 4 В. L. By P. C, 8: 
19 W. R. P. C., 11, cited. AITA <, Kisto 
Gosmo Dass. > ЗС. L. R, 508 


381. Notice, Effect of, ав bind- 
ing plaintiff—Grownd of enhancement.—A plain- 
tiff must be kept to the grounds of enhancement 
stated in his notice. HURBI MOHUN ACHARZEB v. 
Окнох Kumar Boss . W.R., 1864, Act X, 14 
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And the decision Anil. Ve on those grounds 
only. BHEEM Sem с, Нов Gono 

i (8 Agra, Rov., 13 

989. ——____—_—__ Enhancement in 
case of tenant-at-reill,—A zamindar is not bound by 
the ground of enhancement mentioned in his notice 
in the case of а tenant-at-will. Nor has the tenant 
any right to claim the prevailing rate, but is 
liable, after notice of enhancement, to the highest 
rackerent. KooBr SIRDAR е. GOLUCK CHUNDER 
Сассквввсмт . · 8 W.R., Act X, 126 


MUNERROODDEEN MERDHA с. KENNIE 
[4 W. R., Act X, 45 


Ваммоква CHUOKERBUTTY е. ALLA Воквн 
(4 W R., Act X, 46 


$89. ——————— Proof of rate of 
rent stated in motice.—In a suit for rent at an 
enhanced rate, the landlord is not indi: ipensably bound 
to prove the very rate which he claims io his notice. 

SuxzxANT GHOSE v. BRUGWAN CHUNDER SEN 
[24 W. В.,13 


294. Irregularity in drawing up 
notice —Right to declaratory decree to enhance 
Om service of fresh notice.—A alight irregularity 
fe the drawing ар of а notice of enhancement cannot 
affect the plaintiffs right to a declaratory order 
Feciting his right to enhance at some foture time 
on service of a fresh notice. RAM LOCHUN DUTT e. 
Рктомвв PAUL . W. R., 1864, Act X, Ш 


385. Notice given during реп- 
dency of suit—Hight to decree declaratory of 
right to enhance.—Where в notice of enhancement is 
served during the pendency of a suit in which the 
only decree which can be passed is one simply 
declaratory of the plaintiffs right to recover rent 
‘at an enhanced rate, and fixing the rate to which 
the rent is to be enhanced, the notice is inoperative, 
and will not еплЫе the Court to give в decree in 
that suit for the payment of a sum by way of 
rent from the year subsequent to the service of the 
notice. ROMAKATH DUTT e. JOY KISHEN MOOKER- 
ВЕ . . . . 6W.R, Act X, 80 


386. Notice of enhancement as 
distinct from requisition to tenant to come 
to terms—Notice to pay current rate of rent.— 
Where a zamindar, after obtaining & decree declaring 
certain land to be invalid lakhiraj appertaining to his 
amindar, verres a notice upon the occupier to pay 
rent at the rate current in the neighbourhood, suci 
notice does not make the claim one for arrears of rent 
‘at an enhanced rate, but is simply а requisition to 
come to terms. Dzsw DYAL PARAMANIOK v. ŠUT- 
пан Сиохрвв Вот. . . 15 W. R, 372 


387. Joint application for issue 
of notice of enhancement—Collection of rent 
jointly made.— Where collecti jointly by 
‘the lumberdars, they both ought to join in the appli- 
cation for issue of notice cf enhancement. Tax 
Parsman о. Маномкр Назим . 2 Agra, 249 
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388. Person to serve notice— 
Act X of 1859, г. 13.—According to в. 18, Act X of 
1469, a notice of enhancement must be served by the 
farmer, and not the zamindar, as the person to whom 
“the rent is payable,” notwithstanding an agreement 
between the zamindar and the farmer, by which the 
zamindar reserved to himself the right of serving 
notices of enhancement. ВтхоркЕ LALL GHOSE v. 
MACKENZIE . . . 8 W. В., Act X, 157 


Dooroa Вот v. Знтлм Јн . — 8 W.R.,72 


Doorca CHURN CHATTERJEE v. 0010ск Сиси. 
pm Biswas . . . « 23%. В, 888 


9289. Person to be served— Per- 
sonal service: tuted service—Act X of 1859, 
2. 13.—According to в. 18, Act X of 1859, а notice 
of enhancement must he served, not upon the under- 
tenant or raiyat or his agent, but personally upon the 
‘under-tenant or raiyat himself, in or before the month 
of Choitm. If it cannot be во personally served, it 
must be affixed at his usual place of residence in the 
district in which the land is situated; orif he have 
mo such place of residence, at the mal cutcherry, 
etc. CHUNDER Monge розввв e. DHURONEEDHUR 
Lanoory . . . . . TW.R,2 


390. Service of notice 
om wrong parties—A suit for arrears of rent at 
enhanced rates cannot be maintained where the notice 
of enhancement has been served on parties other than 
the one known to the zamindar as the actual tenant 
from whom he had received rents, and to whom he 
had given receipts, even though the parties served with 
the notice are the representatives of the registered 
tenant, Ново Моном МООкЕВЈЕЕ v. GoLuck 
Снохряв Ѕіакав . . . 13 W. R„ 265 


291. Registered and 
unregistered tenants.—When a zamindar has received 
rent for twenty-two years from the tenant in posses- 
sion, notwithstanding that he is not registered in 
his sherista, it is upon such recognized tenant, and not 
upon any other party, that his notice of enhancement 
must be served. Мово Соомлв GHOSE v. KISHEN 
Снохркв Влнквівв. №. Е.,1964, Act X, 118 


203. Service om hus- 
band when wife is tenant.—Notice of enhancement 
to a husbend is not sufficient when his wife is the 
acknowledged tenant. SREERAM GHOSE е. Мотоок 
Снлкр рав . В . 4W.R, Act X,3 

293. Bervioe of defective notice. 
— The service of & defective notice of enhancement. 
Ge» one not containing the reasons assigned in в. 13 
or 17, Act X of 1859) is tantamount to non-service. 
RazxisHEN Roy e. PRANKISHEN Ror 

[W. R., 1864, Act X, 80 

9294. ‘Notice where there are 
several defendants.—Notices of enhancement 
must be duly served on each defendant before en- 
hanced rent can be decreed. LYON с. BANESSUR 
Paus. . . . . . 9Hay,120 
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395. nee aE du 

rice.—Where the service of notice of enhancement 

relied on has not been personal, it will not be valid 
unless it appear that an attempt has been made to 
effect personal service on all the defendants, БАВИ 

ВЕНАВҮ MOOKERJEE с, KHETTRO NATH Roy 

[1 C. L. R., 418 

396. — — — Моде of service—Substituted 
service—Avoiding service of notice.—Where sube 
stituted service of notice of enhancement is resorted 
to under Regulation V of 1812, s. 10, the Courts 
should take care to be first satisfied that the person 
wh» ought to be served personally is keeping out of 
the way. RAMCHUNDBR DUTT с. JOOESHCHUNDER 

Durr. 13 B. L. В, P. С. 829: 19 W. R., 858 
297. Substituted 

service without attempting personal service.—AÀ 

netice is not duly served when it is merely fixed 
on the defendant's residence, without any attempt 


being made to effect регюпя] service, BURODA 
Kaxr Кох г. Ray Cavan BURNOSHIL 

[24 W. R., 381 

208. Indigo factory 


—Conspicuous place—Act X of 1859, s. 18—In- 
formality in notice, - An indigo factory is  * con- 
spicuous place" within the meaning of s. 18, Act 
X of 1859, where a notice of enhancement may be 
fixed. A notice of enhancement served under the 
provisions of в. 18, Act X of 1859, is not informal 
because it does not bear the siguature of the landlord 
ог his agont. HURONATH Roy e. MIRNOMOYEE 
Danze.  . . W.H.,1804, Act X, 56 
M — —— Swbatituted sere 
tice — Proof of intention to avoid service, —Service 
of notice upon a defendant, by affixing the same 
upon the door of his dwelling-hon: not sufficient, 
unless tbe condition exists whic one renders 
substituted service розӣ, namely, that the person 
upon whom it is sought to effect service is keeping 
out of the way. Ram Chunder Dutt v. Jogesh 
Chunder Dutt, 12 B. L. R, P. C., 229: 19 W. R., 
P. С. 353, cited and followed. Rama RAI v. 
SurpHUR PERSHAD NARAIN SAHAI 
[4 C. L. R., 897 
800. Service on 
joint Hindu family —Beng. Act VIII of 1869, 
г. 14.—Service of notice of enhancement under s. 14 
of Bengal Act VIII of 1869 must bo made strictly 
in the manner provided by that section. Chunder 
Monee Dossee v. Dhuroneedhur Lahory, 7 W, Bu 9, 
followed. When в tenure was held by а Hindu and 
three Santhals, and it was shown that service of the 
notice of enhancement had beea personal on tho 
ter, but only on the son of the former, who was 
an adult and living with his father asa member of 
a joint Hindu family,—Zte/d that this was not 
suficiont servico on the Hindu tenant. Quare— 
Whether, if it had been shown that the notice, 
though served on the son, had come into the hands of 
the father, that would not amount to & sufficient 
service of the notice. BOIDONATH MASHANTA г. 
Lamay . . * LLB, 10 Calo., 438 


You. п 


DIGEST OF CASES, 


( 2474 ) 


ENHANCEMENT OF RENT—confinued. 
4 NOTICE OF ENHANCEMENT —соз яме. 


801. Substituted sere 
ice— Beng. Act VIII of 1869, в. 14—Reg. V of 
10—Eridence of substituted service, Nature 
of—Burden of proof—Proof of the validity of 
substituted service required by в. 10, Begula- 
tion V of 1812, is stricter than that nec. 
under the terms of & 14 of Bengal Act VIN 
of 1869. Ram Chunder Dutt v. Jogesh Chunder 
Dutt, 19 W. R., 363: 12 В. L. R., 229, distin 
guished. Where the only evidence in support of 
substituted service was the statement of tho serving 
Peon that he had searched for the tenant and could 
not find him,—Held that such evidence was suffe 
cient, under the terms of в. 14 of the Rent Act, 
to throw the onus upon the defendant to show by 
croes-examination or otherwise that the search was 
not properly made, Noor Ам MIAN KHONDKAR с. 
ASHANULLAH . LLB, 11 Calc, 608 


302. Joint family— 
Notice shown to have reached, though informally, 
person intended to be served—Beng. Act VIII of 
1869, s. 14.—Where there is evidence that а notice 
under в. 14 of Act VIII of 1869 has actually reached 
the persons for whom it was intended, such notice is 
valid, although the formalities enjoined by the section 
have not been strictly complied with. Service of 
such notice upon two of four joint brothers is good 


service. Bassunt LALL Dass е. РАНА ALI 
BCL R., 438 
303. - Joint notice— 


Act X of 1859, s. 19.—A joint notice of enhancement 
was served upon several raiyats, whose junmmas were 
in fact separate, but which for a great many years, 
in suite and other proceedings, had been mutually 
treated as joint. Weld that the raiyats ought not to be 
allowed, in a suit for an excessive demand of rent, to 
object that they were entitled to separate notices, but 
that they were entitled to the benefit of some of the 
holdings being separate for the purpose of surrendering 
some, and retaining others, of such separate holdings 
under в. 190f Act X of 1859. Japus CHUNDER 
HALDAB г. ETWABEE LUSEKUR 
496: 2 Hay, 599 
304, Joint undivided 
tenure— Joint tenure subdivided without sanction.— 
Та a case of joint tenure not subdivided under any 
sanction from the superior landlord, notice of en- 
hancement need not be served on all persons interested 
under an Mages subdivision, MoTHOOBANATH 


CHATTERJBA v. КИВТТВВМАТН Biswas 
[3 W. RB, Act X, 02 
305. Tenure held 


jointly.—A. suit for enhanced rent in respect of а 
tenure held jointly cannot proceed except on notice 
to all the joint tenants,  SURNOMOYI v. JOHUR 
Малномкр Nasuyo . ~ 10C.L. R, 545 

806. Joint Hinds 
family—Beng. Act VIII of 1869, s.14,—Where a 
tenure is owned by a joint Hindu family, it is saffi- 
cient service of notice of enhancement under 
в. 14, Bengal Act ҮШ of 1869, if any one of the 

41 
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co-sharers is served with the mtice. NOBODEEP 
Снохрив SHAHA г. SoNARAM D. 

[L L. R., 4 Calc, 59. C. L. R., 869 

807. Co-sharers— 


Beng. Act VIII of 1869, s. 14,—Where pre nal 
service of notice upon a co-sharer, under Bengal 
Act VIII of 1869, s. 14, is found to be impracticable, 
the notice may be stuck up at the adjcining house 
of ancther co-sharer. MAHOMED ELanze BUKSE 
Сночрнат г, Вкозо Ktsnorr Sex. 94 W, R., 14 
308. Service of notice signed 
by only one of several share-holders— wit 
by one of two joint khote for enhanced rent— 
Notice, Sufficiency of service of-—In а suit brought 
by one (f two jeint kheta to recover enhanced rent 
from a tenant, the notice of enhancement given to 
the tenant having been signed by the plaintiff alone, 
and not concurred in by the other jeint khot,— Held 
by the High Court that the notice was insufficient 
to render the tenant liable for the increased rent, 
and that the plaintiff was not entitled to recover. 
Barası BAIXAJI PINGE r. GOPAL KULI 
[L L. R., 3 Bom, 23 
300.— —. Service of notice at in- 
stance of only some of several share-holders 
—Beng. Act VIII of 1869, s. 14.— Рег GARTH, 
C.J., PoxriPEX and Mirren, JJ. (Morris and 
McDoxzzL, JJ., dissenting)—A suit for arrears of 
rent at an enhanced rate brought by all the share- 
holders will lie, netice under в. 14 of Bengal Act 
VIII of 1869 having been issued at the instance 
of some of the persons entitled to tbe rent, CHUNI 
SINGH е. Hera Манто 
[L L. R., 7 Calc, 633: 9 C. L. В, 87 
Contra, Клвнве Клвовв Вот Снотривү v. 
Aur MUXDUL 
[L L. В, 6 Calc, 149: 7 С.І, R., 107 


5. GROUNDS OF ENHANCEMENT. 
(а) GENERALLY. 


310. Distinction between raiyats 
with and without rights of occupancy— act 
X of 1859, г. 17, cl. 1.—In ascertaining the rates of 
rent, the Courts should not fail to recognize the 
important distinction between raiyata having a right 
of occupancy and other raiyate, in в case of enlance- 
ment under cl. 1, в.17, Act X of 1859, LUOHMUN г. 
Зозоь Кавнова . . . 3 Agra, 99 

зп. Grounds in case of raiyat 
without right of occupancy—4ct X of 1559, 
аз. 6 and 17.—1n в suit for enhancement of rent it 
was held that the provisions of в, 6, Act X of 
1859, do not apply to the case of a raiyat not having 
a right of cccupancy; and in fixing a fair and «quit 
able rate for such a raiyat, Courts are not restricted 
to the grounds laid down ins. 17. Prrampar KUR- 
Mozas о. Raxroxoo Roy. . . 10 W. Е.,123 
~ 818, — Bengal Ten- 
ancy Act (VIII of 1885), ғ. 46, sub-ss. (6) and 
(9)—Non-occupancy raiyat—Enhancement of rent 
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5. GROUNDS OF ENHANCEMENT—continued. 
—Fair ond equitable rent.—Sub-s. (9) of в. 46 of 
the Bengal Tenancy Act is not exhaustive, It was 
not intended that, if there was no land cf а similar 
ripticm and with like advantage in the same 
village as the land in m it should be impossible 
to enhance the reut of в non- ccupancy raiyat upon 
any «ther ground. Hosaix ALI KHAN г. HATI 
CHARAN SHAW . . I. L. RB, 87 Calc., 476 


813. — - Grounds in case of raiyats 
treated ав occupancy raiyats— Ac X of 1859, 
а. 17.— Where a landlord treats raiyate ав having. 

rightof ссспрапеу subject to enhancement under 
в. 17 of. Act X of 1859, he must, before hecan enhance, 
sh я that sane of the conditions of s. 17, Act X of 

1859, exist. FITZPATRICK r. NEETA Вот 
. О Ind. Jur., N. S., 170 


814. Grounds for enhancement, 
Enquiry into.—A claim for enhancement of rent 
should not be dispesed of without determining the 
propriety of the enhanced rent with reference to the 
ground on which it is claimed. HURDYAL OoPA- 
DHYA r. MAHOMED NAEEM 


[1 N. W., Part 8, 19: Ed. 1878, 79 


315. Failure to prove one of 
several grounds—Act X of 1859, г. 17.— There 
is nothing in в. 17, Act X of 1859, which provides that 
if one of the grounds specified in the notice of en- 
hancement be not proved, there shall be no decree 
for enhancement on account of any other ground 
which is proved. RAM Kant CHUCKERBUTTY r. 
Mouzsu Снсирев SINGH . .TW.RQlTR 


316. — — — Grounds, Procedure ав to, 
where notice is bad— Power of remand.—In а 
suit for enhancement avainst а raiyat having а right 
of occupancy, if the notice served is found to be bad 
in law, the Judge has no power under the Procedure 
Code to remand the case with a view to the ascertain- 
ment by local enquiry of the area of the land in 
dispute and the rates prevailing in its neighbour- 

Новвк Doss г. Раввотту CHURN Mosoom~ 
DAR А . . . . 18 W.R. 827 


817. — —— — Grounds, Onus of proof of 
— Act. X of 1859, s. 17— Question of proper rate of 
rent.—In an appeal from a decree for enhancement 
of rent, where the lower Court found that the defen- 
dant had gi nce of non-liability,— 
Held that it should have enquired whether the rates 
авасвегі by the first Court were proper, and such as 
plaintiff would be entitled to have under в. 17, Act 
X of 1859. RUNGOMONEY РоззЕЕ r. CAMPBELL 
08 W. R, 111 


318. Grounds in case of pro- 
prietor who has settled with Government 
— Increase in value of produce—Excess land.—A. 
proprietor who has settled with Government under a 
jummabundi cannet sue for enhancement on tho 
mere ground that the rate is below the prevailing 
rato, but must sue either on the ground of increase 
in the value of the produce or of an excess quantity 


( 2477 ) -DIG 


ENHANCEMENT OF RENT- continued. 
5. GROUNDS OF ENHANCEMENT—continued. 


of land. Ѕскні Masi Ноглль є. GUNGA GOBIND 
Мохрів . . W. R., 1864, Act X, 126 
319. Grounds in case of inter- 


mediate tenures — Vedu-tion.—A deduction of 15 
per cent, frum the gr вв rent ів а fair and cquitable 
m de of assessing the rent payable by an interme- 
diate tenant in a suit for enhancement, Intermediate 
tenures sh uld be assessed nt a rate is to allow the 
teuant s reas nable pr fit, and ut at a rate at which 
actual cultivators are в SWARNAMAYI r. 
Garri Prasan Dass ЗВ. L. R.„ A. C, 970 

820. ____— Unforeseen catastrophe— 
Inundation.—The occurrence of a catastrophe such 
ав au inundation, during the year succecding а 
notice of enhancement, was held to be sufficient to 
render the demand of a higher rent unfair and in- 


equitable. ВАМАВООХРЕВЕЕ ПОЗЗЕЕ г. Kaloo 
РВАРАИ . . . . . 10 W. R., 805 
(b) Ratz OP RENT LOWER THAN IN ADJACENT 


РАСЕЯ. 

321. — Principle of adjustment of 
Act X of 1859, г. 17.— Where enhancement 
of rent is sought on the ground “that the rate of 
rent payable by such raiyat is below the prevailing 
rate payable by the same class of raiyats for laud of 
a similar description and with similar advantages in 
the places adjacent,” the question of enhancement is 
to be determined by reference to such state of affairs 
as is provided for by Act X of 1859, в. 17, and 
cann be decided merely on the ground that, 
although the value of the land has increased, there 
been an increase iu the rate of wages and in 
the price of provisions consumed by the raiyats. 

SAVI v. ЈЕЕТОО МРЕАН 
(Marsh. 186: W. R., F. B., 59 
1 Ind. Jur., O. 8., 80: 1 Hay, 451 
822. _______ Mode of calculating rate of 
rent — Act X of 1859, а. 17, cl. 1.—1n a suit under 
cl. 1, в. 17, Act X of 1859, to enhance rents, on the 
ground that the rates are below the prevailing rates 
payable by the ваше class of raiyate for lund of a 
similar description and with similar advantages in 
jaceut, the question whether and to 
'ht to be enhanced is to be 


paid by similar adjoining lands 
ence to the value of the produce. 
CHATTERJEE г. LUCKRUN MAGILLA 
[Marsh., 870: 2 Hay, 497 
Act X of 1859, 
а. 17. — In enhancing rents on the first of the grounds 
specified in в. 17, Act X of 1859, not cnly must the 
amount of rent paid by ncizbbeuring raiyats be сопе 
sidered, but also the class of the raiyats, and whether 
the lands in question are similar to the lands held by 
the neighbouring raiyats and enjoying similar advan- 
tages. SHIB NABAIN DUTT т. EKRAMOONISSA 
Ввосм . " . . 17 W. R, 855 
824. — ———- Necessity of specific find- 
ing as to rate paid by neighbouring raiyate. 
— № a suit for enbancement on the ground that the 
тог. n 
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defendant pays в lower rent than that paid by 
| neighbouring raiyate of the same class for similar 
lands, the Judge, instead of decreeing what he con- 
siders a fair rate, shuld find specifically whether the 
rate claimed by the plaintiff is actually paid by the 
neighbouring ruiyate of the same class for similar 
lands, cr whnt rate is вэ paid, and decide accordingly. 

PaLARAM Korat г. NUND Соом :R CHCTTORAM 
[8 W. R., Act X, 45 


Necessity to enquire into 
as to rate of rent.—With re- 


325, — — — 
whole of clause 


village, but it. 
that rent is pai 
whether the land is of 


COOMAR BISWAS г. OMAN . 


. TW.R.,148 


826, — —— — Claim to be rated at the 
“ nerikh!— Rate paid by same class of raivats for 


similar land.—In a mit for a kabuliat at an en- 
hanced rate, а claim to the nerikh may be considered 
to be a claim to the pergunnah rate, ie, the rate 
paid by the same class of raiyats for similar land in 
the neighbourhood. OxRiT LALL BOSE v. ARBACH 
Cazi . . А 4 У. R., Act X, 47 

397. — Bates of pergunnah— Rates 
of places adjacent.—Under cl. 1, s. 17, Act X of 
1859, the euhancement of rent is not restricted to the 
rates of the pergunnah or of the village, but is to be 
according to the rates prevailing in the places 


adjacent, SUDUROODDREN v. Виктоо PULEB 
[5 W. R., Act X, 70 
328. Cultivated land originally 


held on jungle-bori tenure.—In fixing the rent 
to be paid for cultivated land originally held on & 
jungle-bori grant, the Court should ascertain the 
Tate payable by the sume cluss of raiyata for lands of 
в similar description and with similar advantages. 
DEEN DYAL Acusras о. WATSON 
ГЖ. B, 1864, Act X, 118 
339. Act X of 1859, 
а. 17.— Where а raiyat, who had taken a clearing lease 
for certaifi jungles at в russuddee jumma rising by 
degrees to 10 annas, which had been renched and 
had been paid for some time, was sued for enhance- 
ment of rent, it was held that the mere fact of the 
raiyat’s produce having largely increased in value, 
and of his rent being materially below that paid for 
similar lands in the neighbourhood, were not sufficient 
grounds for enhancement of rent under в, 17, Act X 
of 1859. Itis essential to в richt to enhance, under 
cl. 1, в, 17, that the higher rates in the neighbour- 
hood should be paid by the same class of raiyats, and 
by raiyats with similar advantages, PURMANCKD 
SxiN v. Puppo Моквв Dossa . 9'W. R., 849 
880. Assessment of rent on 
tanks— Rest paid to Government.—A zamindar is 
entitled to as much rent for his tanks as is leviable 
on tauke in the neighbourhood, without reference to 


413 
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the rent which Government may take from raiyate 
whose tanks it has resumed. KrnzALY Сиовм Ba- 
NEBJEE v. MODHOOSOODUN PATTER 

[3 W. R, Act X, 146 

Ram CHURN BANERJEE с. Kieto Doooar 
W. R., Act X, 133 
331. dj Meaning of 
— Act X of 1859, а. 17.— Held that the word adja. 
cent cannot в narrowly bo construed as to confine the 
dering * land, or even lying 
very near or close toit, TAIJA MCLL є. Uounad 


and must not, on the other 
places, but should consid 
the neighbouring places 
stanced. The enhancem 


Tent raiyats 
dvantares in 


fair and equitabl 
limitations preseri 


Court is not in error in tak 
Gazzz г. MOHINER Моном Doss , 91 W, B., 157 
388. ————— Varying  rates— Bengal 
Tenancy Act (VIII of 1885), s. 80, el. (a)— Pre- 
vailing rate.—In a suit for enhancement of rent 
under в. 30, cl. (a), where it is found that there is 
no one prevailing rate and that tho raiyats holdin, 
land in the village of similar description and wit 
similar advantage pay rent at varying rates, thc 
lowest rate may be taken and the rent of the defen- 
dants may be enhanced up to that limit. ALEP Кил 
т, RAGHU Natu Prosan Trwart, HINMUT Kuan 
e. Ragu Мати Prosan TEWARL HARI MOHAN 
Gazı v. RAGHU Nara PROSAD TEWARI 
QC Ж, N., 810 
334. " Average rate" of rent 
—Beng Act VIII of 1867, а. 18.—In tryine a ques- 
tion of enhancement upon the first ground mentioned 
іп s. 18 of the Rent Law, 1869. it is not allowable to 
a Court to strike an average on the rates of rent proved 
beforeit. AUDE BEHAREE SINGH r, Dost MAHOMED 
[22 W. R., 185 
835. Abwabs paid by neigh- 
bouring raiyata— Act X of 1859, з, 17.—In deter- 
mining the enhanced rent which а raiyat is liable to 
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Pay under в, 17, Act X of 1869, a Court cannot legally 
include patwarian and other abwabs paid by raiyate 
in the neighbouring lands. Вовман CHOWDERY г, 
SREENUND SINGH . 13 W. R, 39 
336. ——— Prevailing rate for neigh- 
bouring lands— Intention of this portion of 
elause.—The provision for enhancing rent to the rate 
ing for the same class of lands is exceptional, 
о cascs in which, from some exceptional 
a miyat is holding at an unusually low rate, 
and is not intended—after the rent has. been raised 
оп some raiyuts in any place for а special reason to 
furnish a means for raising the rents of all the raiyate 
of the same place to the same rate. GLASSCOTT 
т. Ras CuUNDER Moocuy MUNDUL 
[25 W. R., 881 
837. Current rate prevailing 
in village—act X of 1859, s. 17.—1n a suit for a 
kabuliat at the rate mentioned on the allegation that 
the current rate prevailing in the vil- 
ld that this assertion may be read as 
ly indicating that the ground for enhanc- 
ing the rate was the first ground of в. 17, BHAMA 
r. Mouvk ммон А 2 Agra, Rev., 9 


338. Cultivators of same class 
in places adjacent— Calculation of rate-—When 
application is made for enhancement of rent of а 

ht-of-occupancy cultivator, care should be taken to 
compare his rent with that paid by cultivators of the 
same class in places adjacent, even if not in the same 
mouzab and cultivating under similar advantages in 
every way. 18мли, KHAN г. Впохроо 

[1 N. W., 26: Ed. 1878, 94 

339. “Same class" of raiyats, 
Meaning of — Prevailing rate "— Act X of 1859, 
е. 17.—' The words “same class" in s. 17, Act X of 
1859, refer to the division of raiyats into two classes, 
viz, those having, and those not having, rights of 
осепрвпсу. The words “prevailing rate” in s. 17 
mean the mte generally prevalent, or the rate paid by 
the majority of the raiyats in the neighbourhood. 
SHADHOO SINGR v. RAMANOOGRAH LALL 


(9 W. R, 83 


340. Special clase 
of raiyats~Standard of enhamcement.—In the 
absence of proof of any separate class of raiyate 


within the genera) body of occupancy raiyats, the 
general body of such raiyats must be held to be “the 
same class of raiyats” to whose standard а raiyat 
with а right of occupancy may be raised, although 
some may be more and some lese ancient than he. 
Клм Соомав Diana e. Внотнсв Снсхрев Moo- 
EERE |.. `, 8 W.R, Act X, 33 

за. - Raiyats hold- 
ing under same class of landlord.—Raiyata are not 
necessarily raiyats of the same class because they 
hold under a similar class of landlords. GOURERNATA 
Roy с. Влмостту CHUNDER W. R.1032 


342. — — — Same class of raiyats— 
Cultivators of high and low caste -Calculation of 
rates of rent.—It is not incorrect to accept the rates 
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paid by cultivators of low caste, with rizhts of occu- 
pancy for laude of the same description and with 
similar advantages ns a basis for calculating the rates 
to be paid iu future by a cultivator of ВЫ: caste, but 
it is necessary to consider and allow for the difference 
of castes. KUNUK SINGH r. GHOLAM JXLANER 

[3 Agra, 329 
— ——— Difference o 
Comparison must be made 
Вахев PkRSHAD 
8 Agra, Rev., 8 


caste among raiy 
with raiyats of the same caste, 
v. MAHOMED Оквев HOSSEIN . 
Buse SEIN v. Нов GOBIND 
[3 Agra, Rev., 13 
$44. — -— Comparison where no 
class of raiyats of same class — A/lowance for 
difference of class.— Held. that where cultivators of 
similar stamp were not to be found in the village or 
ita vicinity, plaintiff's rate may be compared with 
that of another class, making suitable allowance in 
consideration of the superiority of class attached to 
him. KUNCHUN SINGH r. SHEORAJ 
П Agra, Rev., 7 
345. — — — “Lands cf similar de- 
scription”—Mode of enhancement of tenure con. 
taining different descriptions of land.—Whwre the 
holding of a cultivator consiste of several descriptions 
of land, the enhancement should be determined by 
comparing each deseri, of land with similur ad- 
jacent land held by the выше class of cultivators, aud 
ot by applying indiscriminately the average mtes 
of tenants having a right of occupancy. Мітно 
LALLe.SEETA RAM — . . 1 Agra, Rev., 40 


. Mode of en- 
hancement—Adjacent lands.— Where in places ad- 
jacent no land of similar description, with similar 
advantages to the land sought to be enhanced, is 
found to exist, it is not illegal to decree enbaucement. 
at the average of the rates puid for adjacent lands. 
Neves Boxsm e. Raw Sumar. 1 Agra, Rev., 57 


Тиклвлм Siwon г. Saxpes . 23 W. R., 335 


Prevailing rates of rent— 
int of fair rate of rent.—That the value 
of produce is said generally to have doubled or trebled 
is not а sufficient reason for doubling the rate of rent, 
except where new rates of rent are uot to be found. 
The best mode of ascertaining a fuir rate is by find- 
ing what rato is paid by similar raiyats for similar 
lands. AMANOOLLA с. ВАМ NIDHEE GuosE 


[9 W. R., 398 
348. Suficiency of 
evidence to prove prerailing rafe,—in a suit for 


enhancement of rent on the ground that th 
which defendant held were below the prevailing rate 
paid by the same class of raiyats for adjacent lands of 
a similar description and with similar advantages, the 
lence of three patwaris who put in their jumma- 
showing the rates paid by almost all the 
raiyats, бе, the majority, was held sufficient to 
prove the prevailing rate. Paiao LALL r. BRoCKMAN 

(13 W. R., 346 
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349. ——— 
evidence to prore prevailing rate.—l 


revailing in the adjacent 

1 by the same class of raiyats as defendant, 
the evidence of seven occupant raiyate of the neigh 
bourhood, though not a majority, was held to be 
lezally sufficient to make a case which defendant was 
bound to rebut. SauRoor MANNA v. BONOMALER 
CnunN МутЕЕ . . E . 16 W.R., 240 


850. Sufficiene, 
eridence of prerailing rate—The moe ad of % 
particular rate of rent having been decreed agai 
two miyats not having в right of occupancy is not 
enough to show that the rate so decreed was the rate 

evailing in the neighbourhood, SURARUTOONISSA 

HATOON г. булхан Воктоов . ШУ. Е, 149 


—Ъьь ———— ——— 4% X of 1859, 
аз. 13, 17—Raiyat without right of occupancy— 
Occupancy raiyats at lower rates.—In a suit for 
enhancement of rent after notice under в. 13, Act X of 
1859 (such notice not treating the defendant as araiyat 
having в right of occupancy), if the defendant claims 
to be protected from enhancement otherwise than 
under 8, 17, it is for him to prove, or at least to allege, 
that he has a right of occupancy, before an issue can 
be received under the section last mentioned. If ade 
fendant in such в suit has no right of occupancy, 
and the Judge considers the rate claimed represents 
the fair value of the land, he should give the plaintiff 
a decree, notwithstanding в very large number of 
aucieut raiyats having right of occupancy at lower 
rates, DUFF с. SOWDAGUR SAHOO JOTEDAR 

03 W. R., 255 


LLL Proof of rate of 
rent—Mistake as to area of land.—A suit for ene 
hancement of rent after notice should not be dismissed 
merely because the landlord has made a mistake as 
to the exact area of the lands which his tenants hold, 
Where cuhancement is sued for on the ground that 
the rent paid by the defendant is below the rate pre- 
vailing in the neighbourhood, it is not enough for the 
intiff to show that the adjacent lands are of a 
similar description to those held by defendant; he 
must also show that they are held by persons of the 
same class the defendant, \УУоомамАТН Roy 
CHOWDHEY v. ASHUMBUREE Biswas 

08 W. R., 476 

853. 


, ——____________ Evidence by hy- 
pothetical adjustment of rents.—In в suit for en- 
hanced rent where the ground relied ou is the prov 
ing rato paid by adjacent occupiers of similar land, 
such ground cannot be established by the probability 
or even the certainty that, if the rents of the neigh- 
bouring occupants were re-adjusted, they would соте 
up to the rate claimed. Ввіходвон DEY v. BUSONA 
Buse , 13 W. R., 107: 13 B. L. Е.,200 note 


854. — — — — — — — Failure to prove 
existence of ground for enkancement.—Where the 
ground of cubaucemeat wae that defendant paid rout 


villages for similar 
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below the prevailing rate for land of similar descrip- 
tion and with similar advantayes in the places adja- 
cent, and the plaintiff failed to prove the existence of 
any such ground, the plaintiff was not entitled to a 
decree at the rates which the defendant's lauds would 
bear, ав Act X of 1859 does not authorize enbance- 
ment of the rent of в raiyat to the rates which the 
lands will bear. JAUN ALI v. JAN ALI 
[9 W. R., 149 
855. Data for cal- 
culation fr a suit for enhancement of the rent 
paid by shikmi talukldars, the plaintiff is bound 
to afford data (e.g. the rate paid by intermediate 
tenants of the same class) upon which the Court can 
come to a satisfactory conclusion as to whut would he 
a fair and equitable rate to be paid by defendant, 
plaintiff being competent, under s. 10, Act VI of 181 
to measure the talukh and ascertain the asseta. 
Daske Doss NEOGEE CHOWDHBY r. GORIND MOHUN 
Guosz . . . è 10 W. R., 213 
858. Rate paid by 
neighbouring raiyats of same class.—In a suit for 
enhancement of reut on the ground that the defen- 
dent pays at а lower rate than that paid by the 
neighbouring raiyats of the same claes for similar 
lands, if it be found that the prevailing rate is hizher 
than the rent paid by the defendant, thonyh lower 
than the rato claimed in the plaint to be the prevail- 
ing rate, the Court ought to give a decree at the ac- 
tual rate found to be paid by the neighbouring 
ты уз. AKUL Gaza є. AMUNOODDEEN. 
[5 С.І. R., 41 
967, —_—__—_—_—_—_—_—— Beng. Act 
VILI of 1669, s. 18— Grounds of enhancement, Proof 
of.—In в suit to recover rent at an enhanced rate 
after notice upon groands furnished by the first two 
clauses of s. 18, Bengal Act VIII of 1869, where 
the defendant pleaded that the land was maurasi, held 
by him at в fixed mte of rent for generation after 
generation,—Held that the defendant's failure to 
prove this ples was no bar to his actting up that he had 
tarned the right of occupaucy in the land. Held 
that the plaintiff could not succeed without proving 
the substance of each part of cl. 1, and that it 
rate paid by the de- 
Tate for adjacent. 
land of в similar description and with similar advan- 
tages; but it must also be shown that the prevaili 
rate was paid by raiyats of the same class 
fendant. Doma Royt.Mston . 20 W, R., 416 


(c) INCREASE IN VALUE OP LAND. 

358. Valuation of produce— 
Proportion, Principle of—Act X of 1859, ss. 13 
and 17—Apportionment of increased value,—ln a 
suit for enhancement of rent on the ground specified 
in s. 17 of Act X of 1859, that “the value of the 
produce, or the productive powers of the land, have 
deen increased otherwise than by the agency or at the 
expense of the raiyat," the amount of the increased 
rent is not to be ascertained by establishing а propor- 
tion between the former rent aud the old produce ; 
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ined, the enhanced rent is to be arrived at by 
considering what part of such increased value ought 
to be apporti ned t the tenant as the pr: duce. of Ша 
capital and labour, and what part of it is rent, that 

аа it has been д йш, “thut portion of the value 
of the whole produce which romains to the owner of 
the land afte belonging to the 
cultivation « been paid, inelud- 
ing the profits of the capital employed, catimated 
according to the umal and ordinary rate of agricul- 
tural capital at the time ^" Rent cannet be 
enhanced beyond the rate demanded in the plaint, 
and it can be enhanced only in respect of such. part 
of the land as has inercawed in value, HILLS e. 
. Marsh, 151: 1 Hay, 350 


lenouk Gnosx г. Нила 
[W. R, Е. В, 48: 1 Ind. Jur., О. 8., 85 


359, —— — ——— — — Wages of 
raiyats—Fair and equitable rent — Loss for crops 
destroyed.—'Ihe produce (f а bigha of dhan in 1267 
and 1268 should not be valued at the prices of 1269. 
Whether a raiyat borrows his fiod ог nit, he cannot 
receive his waxes «ut of the proceeds of cr: ps befere 
the erpa are gathered, An allowance for a huse 
cannot be made to a raiyat in addition to a fair 
Loss on acc unt of crops 

m into considera 


z 


Твновя Guoss . 


id prices, and (284) in making an 
allowance for risks based upon injuries dene to the 
erops, of which the quantities and prices must have 
been taken into consideration іш calculating the 
average, A landlord cannot be charged with & rate 
of interest or profit on capital far beyond the ordinary 
rate of interest or profit, and also with an allowance 
for ensuring the return of the capital with such 
extraordinary rate of interest. One rate of rent 
cannot be fixed for a miyat who spends his own 
capital, and another for а raiyat who is ccmpelled to 
borrow it. ‘The rate of rent which the landlord has a 
right by law to demand docs not depend upon the 
size of the holding or the circumstances of the raiyat. 
What is a fair aud equitable rent for one miyat for 
lands of a similar description and with similar advan- 
tages in the same neighborhood must also be fair 
aud equitable for another, so far as the landlord is 
cncerned. А raiyat who, but for the Permanent 
Settlement, would have been entitled to uo more than 
half of the gross proceeds of his laud, is not over- 
assessed when he is allowed to retain at least five- 
sixths of the gross proceeds for his labour and profit 
on capital, and called upon to pay something less thau 
the other one-sixth as rent to the zamindar, HILLS 
©. 1вновв GHOSB . . . W. В. Е. B., 181 


Held т the same case on review.—The condition 
and rights of raiyats, whose tenures have comment 
sinee the Permanent Settlement, depend not on 
status, but on contract апі on laws and regulations 
specially enacted, In 1793 the zamindars were 
declared to be the proprietors of the lande. From 
1798 to 1812 they were prevented from granting 


but the absolute increased value of the produce beiug ; pottuhs or leases to raiyats for more thau ten years, 
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and could not, therefore, have created raiyats with 
hereditary rights of property in the вой. After 
Regulation V of 1812 they could grant lea t 
any rate and for any term. Ву the retrospective 
effect of в. 2, Regulation VIII of 1819, leases in 
perpetuity or for terms granted prior to 1912 were 
rendered valid. In this case it was admitted that the 
value of the produce had increased othe than by 
the agency or at the expense of the miyat, and that 
the notice reyuired by в. 13, Act X of 1559, had been 
served before the end of Choitro in the year preceding 
that for which enhancement was claimed. Upon 
being served with that netice, the defendant had а 
right to quit according to в 19. The Statute of 
Limitation does not give him a right of cecupancy 
under в. 6 by holding for twelve years. But for Act 
X of 1859, therefore, the defendant (assuming that 
he was not holding for a fixed term, and that his 
tenancy commenced since the Permanent Settlement) 
would have been liable to have his tenancy deter- 
mined, and to be turned out of possession at the end 
of 1267, if he and his landlord could not agree as to 
the rent to be paid for the future. But it being 
admitted that he had a right of occupancy under Act. 
X of 1859, he was entitled to hold at a fair and equit- 
able rete. What is fair and equitable depends on 
the value of the prduce aud cost of production. 
After the Permanent. Settlem aud before Act X 
of 1869, а right of occupancy was not acquired by а 
raiyat merely by holding or cultivating laud for в 
period of twelve years, Wheu thnt Act created the 
Tight, в, 6 declared that raiyate having rights of 
occupancy should be entitled to hold at fair and 
equitable rates, thus leaving it to the Court to deter- 
mine in every case of dispute what is a fair und 
equitable rate. To be fair aud equitable, it must be 
во as regards both parties, l8noxk GHOSE e. Hitts 
(W. R., Е. B., 148 


360, — — —— — — — — Act X of 1859, 
as. 6, 6, and 18— Adjustment, Mode of—Propor- 
tion, Rule of.— When there bus been an increase in 
the value of the produce of land arisinz from an 
increase in prices, aud the zamiudar is entitled to a 
new kabulist from au occupancy raiyat, at an eu- 
hanced rate, at fair und equitable rates, — Held per 
Тазуов, J. (concurred in by the majority of the 
Conrt)—The words “ fair and equitable” in & 5, 
Act X of 1859, are to be construed as equivalent to 
the varying expressions “ pergunnah rates,” “ rates 
paid for similar lands in the adjacent places," and 
“rates fixed by the law and usage of the country," 
—all which expressions indicate that portion of the 
grow produce calculated in money to which the 
zamiudar is entitled under the custom of the coun- 
try; that as the Legislature dircets that, in cases of 
dispute, the existing rent shall be considered fair 
and equitable util the contrary be shown, that reat 
is to be presumed, in all cases in which the presump- 
tion ів not by the nature and expriss terms cf. the 
written contract rebutted, to be the 
included in the terms “perguunah ть 
payable for similar lands in the places adjacent,” 
End « rates fixed by the law of the country ;” that 
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in all cases in which the above presumption arises» 
and in which an adjustment of rent is requisite in 
lue of the pr duce 
this method of 
prop rtion d pted—the former rent 
should bear to the enhanced rent the same proportion 
as the former value of the produce of the soil 
calculated on an average of three or five years next, 
befi.re the date of the allexed rise in value, bears to 
its present valne; that in all cases in which the 
above presumption is rebutted by the nature and 
express terms of the written contract, the rc-adjust- 
ment should be formed on exactly the same principle 
as that on which the original written contract, which 
is sought to be superseded, was based; and that in 
cases in which it appears, from the express terms of 
the contract, that the rente then made payable by 
the tenant were below the ordinary rate paid for 
similar laud in the places adjacent, in consequence 
of a covenant entered into by the raiyat to cultivate 
indigo or other crops, the former rent must be 
corrected so as to represent the ordinary rate current 
at the perind of the contract, before it can be admit- 
ted to form a term in the calculation to be made 
according to the method of proportion above laid 
down. Per MacrHeRsox, J.—The rule of propor- 
tion,—as the old value of produce is to the old rent, 
30 is the present value of produce to the rent which 
ought now to be paid,—is the rule which should bo 
adopted in the absence of any recently-adjusted 
pergunnah customary rates. Either party should be 
at liberty, in each case, to prove any special cireum« 
stances tending to show that the application of the 
rule of proportion to that particular case would work 
injustice, Per Рнкдв, J.— When the Collector is 
called upon in any given case to determine the rent 
which it is fair and equitable that the raiyat should 
pay, he ought to enquire: 1st Whether at the last 
antecedent period, when the arrangement between 
the parties (either then created or previously existe 
ing) was such as must, by reason of tacit acquios 
cence or otherwise, be taken to have been fair and 
equitable, that arrangement coutained express stipu- 
lations as to rent; if so, then these stipulations, 
unless the reason for them is gone, should be followed 
in arriving at the rent for the new pottab, 9nd—If 
the Collector finds no express agreement to guide 
him, then he must ascertain whether the raiyat is 
legally entitled by custom, based either on his 
personal status or on the character of the land occu- 
pied by him, to any definite share of the produce of 
the land or to any beneficial interest in it, If the 
raiyat is so entitled, the rent must be adjusted accord- 
ingly. 8rd—If neither express agreement nor legal 
right in the raiyat be found to have determined the 
amount of rent, the last arrangement must have 
been governed by some locally prevailing custom, or 
the rent regulated, tacitly, according to «me Iccally 
prevailing rates; and in that case the custom oupht 
to be complied with, and the rates adhered to. The 
fair presumption will be, in the absence « f evidence 
or unlese а different found tion be actually shown, 
that the rate was originally based upon the principle 
of sharing the produce of the land between the raiyat 
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and zamindar in a fixed ratio. The result of apply- 
ing this presumption would be that the new fair and 
‘equitable rent would be the same proportionate part 
of the new produce that the old rent waa of the 
produce. In all cases, the duration of the intended 
pottah must be taken into consideration at element 
Резина the question of fairness and equity. Per 
Norman, J.—(1) With respect to the rents of raiyats 
having mere rights of occupancy, & zamindar 
entitled to claim from his raiyats such 
paid by the same class of rai 
description and with similar advantages 
adjacent. (2) If such rents are too low, and the 
zamindar simply allege that the value of the produce 
has become increased, otherwise than by the agency, 
or at the expense, of the raiyat, he shows au increase 
in the value of that which primar belongs to the 
producer, to в proportion of which alone the zamin- 
dar is entitled. It is only necessary to give the 
zamindar an amount of rent which shall bear the 
same proportion to the old rent which the present 
price of the produce does to the former. It must be 
taken that the old rent was fair aud equitable. It is 
for the zamindar to prove his case, and he must carry 
back his evidence, ав nearly as he cau, to the time 
when the rent was fixed. (3; If the rent consists 
partly of money aud partly of services, or паши 
equivalent to services, ва an obligation to cultivate 
Я supply indigo at в certain price, the value of 
such contract would have to be estimated and added 
to the old rent; and in such cases the aggregate 
value would form а term in the proportion. (4) If 
a raiyat is holding below the rates paid by his 
neighbours, and in consequence of the increase of the 
value of the produce these rates are themselves too 
low, the zamindar may be entitled to the benefit of 
both grounds of enhancement in the same suit. (5) 
The cost of cultivation, in the absence of evidence to 
the contrary, may be taken roughly to have increased 
in a ratio proportionate to that of the increased price 
of produce. But in exceptional cases it may be found 
that the particular crop for which the land is specially 
fitted, as cotton, or crops on land in the vicinity 
of a town, has greatly increased in value without 
any general equivalent rise in the price of labour or 
the cost of food. Insuch cases, if the zamindai 
not in a positiou to make out в case under the fii 
clause, the increased profit may be divided between 
the zamindar and the tenant, as may appear reason- 
able under the special circumstances of the case; and 
in like manner any extraordinary increase iu the cost 
of production may be proved by the raiyat in answer 
to the claim for enhancement on the ground of the 
enhanced price of produce. (6) If the productive 
powers have increased from other causes, as in the 
case of lands protected from flo.ding by the embank- 
ments of the railway, without increase of outlay or 
labour by the tenant, the whole of such increase be- 
longs to the zamindar, subject to any increased 
expenses which may be caused to the tenant by the 
collection or realization of the larger profit. Per 
Pxacoox, C.J. (dissenting)—The rule of proportion 
is not applicable. The rule laid down in Ishore 
Ghose у. Hills, №. В» F. B., 131, 145, should be 
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followed, The definition of етеш» by Malthus in 
his "Principle of P 
Rent ів “that portion of the al 
duce which remains to th 
all the outgoings belon; 
whatever kind have been pai 
of the capital employed, estimated according to the 
usual and ordinary rate of agricultural capital at the 
time being.” In considering w 
the increased value of the produce is to be added to 
the rent, the Court must be guided by all the circum- 
stancesof the case. It may take theold rent as a fair 
and equitable rent with reference to the fermer value 
ofthe produce, It must take into consideration the 
circumstances under which the value of the produce 
has increased, and whether these circumstances are 
likely to continue. It mnst also consider whether the 
costs of production, including fair and reasonable 
waxes for labour, and the ordinary rate of profite 
derived from agriculture in the neizhhourhood, have 
increased ; and if so, it must make a fair allowance on 
that account. It is only the net increase, or such 
part of the net increase as will render the rent fair 
and equitable, that can be added to it. THAKOO- 
xANEE Dosszs e. BiSugsutR MOOKERJEE 
(B. L. R,, Sup. VoL, 902 
W. R., Act X, 39 


. including the profite 


361. — Cost of produc- 
tion— Calculation of rate of enhancement.—lu as- 
certaining the rate of enhancement, the Court is not 
bound to calculate the exact value of the produce 
and the cost of production, but to estimate the average 
roductive value and cost of production. Ново 
ontx Mooxguses e. Тнакоов Doss MUNDUL 


СУ. B., 13 
362  — — — —  ..  Calcwlatio d 
increase in produce—Proportion.—The mode of cal- 


culating the increase iu the value of produce accord- 
ing to the rule of proportion is by simply taking the 
former and present value of produce, and not by cal- 
culating former and present protits after deducting . 
costs. Kaw TARUCK GHOSE г. BIRESSUR BANERJEE 
[6 W. R., Act X, 88 


-— Rule of pro- 
portion-- Decrease prod e power and talue 
of produce. - In a suit for enhancement, where not 
only the value of the produce has decreased, but the 
productive powers of the land have decreased, and the 
expenses of cultivation increased, the formula to be 
app! in determining the rent will be as follows: 
The average value of che produce before the decre 
in the productive powers of the land will be to 
the average value of the present decreased produce, 
minus the increased cost of proluction, as the rent 
previously paid will be to that which the land ought 
now to pay. SHOWDAMINEE LOSSER i ‚Зиоокооь 
MAHOMED . . . ТМ. в. 04 

364. - ain of pro. 
portion.—In в suit for enhancement of rent where 
the expenditure is stationary, aud the value of the 
produce has increased, the proper rule is that the rate 
of rent to be paid shall bear to the old rate tho same 
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proportion as the present value of the produce bears 
to the old value. DooRGANATH SHAH v. Клим 


Farm è . 9 W.R., 348 
Suis NARAIN GHosB o. Kasuzz PERsHAD MOO- 
KER: " * H А . 17. R, 296 


865. — — — — — — — Rue of pro- 
portion— Deduction for costs of production — Arer- 
age values for series of years. — n applying the rule 
of proportion laid down in the Full Bench decision in 
the case of Thakooranee Dossee, В. Г. В, Sup. 
Vol., 202: 8 W. R., Act X, 29, the Judge must con- 
sider the amount the raiyate actually paid, and not 
what they ought to have paid. The raiyat is not 
entitled to any deduction on account of cost of pro- 
duction. It is necessary to take the average values 
of tho produco of в series of years, including the 


years of abnormal plenty and scarcity. JOMEUT 
MuxptL e. ЗноовахрЕв Naru Roy 
[25 W. B., 391 


868. — — — — — — — Acidental or 
exceptional increase in calue— Drought or scarcity. 
—tThe increase iu the “ value of the produce” which 
is to form a ground for enhaucement of rent under 
в. 17 of Act X of 1859 means au increase in its natural 
and usual value in ordinary years, The accidental 
and exceptional high prices of a particular year, 
iu cousequenco of drought and scarcity, cannot be 
treated as a measure by which rent is to be adjusted. 
A tenant takes laud, not with reference to the excep- 
tional high prices of a past year, but with reference 
to the prices he may reasonably expect to realize for 
the crops which he will raise in succeeding years. 
Внловотн Doss e. МАНАБООР Вох 
[6 W. R, Act X, 34 
867. Casual increase 
in fertility.—A casual increase in the fertility of the 
Jand ів not в ground for permanent enhancement of 
rent. Katsro MOSUN РАТТСВ г. Новке SUNKUR 
MOOKERJEE a . А . ТМ. В. 935 


——_ Сам iw 
crease in fertility.—In coming to в conclusion as to 
whether the produce or the productive powers of the 
land have increased otherwise than by the agency or 
at the expense of the raiyat, the average of fouror five 
years ought to be taken; the increase of an excep- 
tional year should not be tho guide. RAJKRISHNA 
Мооквызвв v. KALER CHARAN DOBAIN 


[0 B. L. R., Ap, 123: 15 W. R., 100 


369. - Casual increase 
in fertility.—In deciding a suit for & kabuliat at en- 
hanced rate for five years, the probable result of an 
exceptional bad sesson should not be taken into con- 
sideration, but the average of the past five ycars. 
Внвквзн CHUNDER Doss v. ASSIMONIBSA 

U W. R., 234 

870, ———— — — — — ——— Steady and 
normal increase.—The increase must be permanent, 
$e, steady and normal, THAKOORANEE DossRE v. 
Ввназнов Mookzgizs . 8'W. R, Act X, 142 


Inconsistent grounds of 
enhancement —Increase of produce and value of 
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produce—Lorness of rent compared with neigh- 
bouring rates.—Claims to enhancement on the basis 
of increased produce and increased value of produce 
aro inconsistent and incompatible with one founded 
оп an inequality between the rent paid by а tenant on 
tho estate and paid by a tenant on в neighbouriug 
estate. Зинкввн CHUNDER Doss v. ASs1MONISSA 
(7 W. R, 234 
878, .— — — — Increase of 
produce — Increase of value of produce.—A claim to 
enhancement of rent, on the basis of increased produce, 
and one on that of increased value of pro:luce, are not 
inconsistent and incompatible; aud i. 
во, they would uot, by being advanced to, 
each other, and thus neutralize plaintiff's cl 
the beuefit of cl. 2, s. 17, Act X of 1559. СорЕЕ- 
матн Моокввзив v. RAM Husse Мохрсі 
[9 W. R., 478 


373. Rule of proportion— Rates 
of present and former value unascertainahle.— The 
rule of proportion is not applicable where the rates 
between the present value of the produce of the soil 
and tho former value at the time of the original tak- 
ing cannot be ascertained, and where it is ошу neces- 
sary to see what is a fair and equitable rate by com- 


parison with the rato paid by the ucizlbouriug raiyate 
for similar land. Janus Сиохркы HoLpau v. 
Ersvasy Шивиков . 8 W. R, Act X, 160 


374. — — — — Caleula- 
tion where adjustment has taken place.—In в suit 
for a kabuliat at enhanced rents, if the rents of the 
adjaceut lands have been already adjusted and en- 
hanced, the enhancement. of the defoudant's holding 
will depend on the rates paid by those adjacent lands, 
supposing them tobe of the same kind and uot on any 
doctrine of proportion which will ouly apply when no 
adjustment has taken place. Аим MULLICK e. 
GuxoA Dave Bawznisk . 5 W. R., Act X, 58 


Rate for lands allotted on 
ХІХ of 1733, а. І i 
for khas possession of laud made over to plaintiff 
on batwara, the defendant pleaded twelve усаге ad- 
verse possession, aud that he was ontitled to retain 
Possession on payment of rent, as the lands were 
occupied by gardens made by his auccstor. Held 
that the rate given in the batwara papers was not 
necessarily the fair rate for the lands; for under 
8.19, Regulation XIX of 1793, the gross produce of 
each village is calculated with the proportion of the 
public jumma thereon. LUL&ET NARAIN 
SINGH e Goran умон . . 9 W.R.,145 
876. Inorease in productive 
powers—Increase in ront, Ву the words “ increase 
of productive powers” ius. 17, Act X of 1859, the 
ture did not mean capacity for realizing в 

ег rent for building or other purposes, but an 
increase of the productive powers of the land iteolf, 
BissssHUR CHUCKERBUTTY є. WOOMAOHURN Roy 
E [9 W. R., 199 

Ё Agency operas 

tice at time of notice—Beng. Act VIT of 7569, 
а. 16, № а suit for arrears of rent for two years, of 
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which the rate claimed for one year 1278 was the 
old rate and the rate claimed for 1279 was ви en- 
hanced rate after notie 
from the beginning essentially а suit to recov: 
of rent due in respect. of the yours 12 
and the question whether the plaintiff bad wade out 
a right to be paid rent at au enhuuced rate for 1279 
was ошу part of the larger question what was the 
rate at which rent was due for that year, there was no 
error in the lower Appellate Court's decrecing arrears 
of reut for 1279 at the rate which was found to 
be the true rate, although less than the enhanced rate 
claimed. Held that th case of productive power 
alluded to in s. 18 of the Rent Law as в ground of en- 
haucement must be an agency sub 


22 W.R.,18 


378. — — — — — — — —— Beng. Act VIII 
of 1869, а. 18— Increase by natural agency.—Àn 
increase, either permanent or likely to last for & con- 
siderable time, caused by natural agency in the pro- 
ductive powers of the land, is one of the elements to 
be taken into consideration in determining its in- 
creased value within the meaning of Bengal Act VIII 
of 1809, в. 18. ABbooL GUNEE r. Виоттоо 
SmHxH . . . . SB WLR, 350 


379. Rise in value 
owing to portion of town being swept away.—A 
rise in the value of lands, owing to a considerable 
portion of the town in which the lands are situated 
having been swept a у a river, is not such an 
increase in the productive powers of the land as 
is contemplated by cl. 17 of s 17 of Act X. 
Кнонркав Авроов BUHMAN v. WOOMACHURN 
Ror. А . . . . 8 W. R, 330 


880. Land improved 
otherwise than by cullirator.—Held that, though 
the land may have been improved otherwise than by 
the exertious of the cultivator, yet the zamindar 
is not entitled to demand rent beyond what is fair 
and equitable for the same class of cultivators, as the 
cultivator sought to be enhanced to pay for such im- 
proved lands. JvxxA PERsHAD v. BHOWANEE 

[2 Agra, Rev.,1 


381, -——_—— — Act X of 1859, 
a. 17— Embankment, Construction of.—An increase 
in the productive power of the land, occasioned by 
an embankment, constructed at the expense of 
Government, for excluding the sea from flooding the 
land, is a ground of enhancement under s. 17 of Act 
Х of 1869. Janus Снохокв HALDAB г, ETWARER 
LUSBXUR. . Marsh., 408; 3 Hay, 599 


382. - Canal, Construc- 
tion of —Ezpenses of making ducts and for canal 
rates.—A cultivator cannot claim altogether to be 
exempted from enhancement on account of the in- 
creaso in the productive power of land which has 
been effected by & canal which was not made at his 

_ expense or labour, but he can fairly ask that the 
expenses, such as the cost of making ducts and the 
payment of canal rates, should be calculated and 


NATH ТЕЖАВЕЕ с. GRANT . . 
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deducted from the total amount of incressed value. 
Рінах е. Клм Buksa . . — . 9 Agra, 346 
383. — 
struction of- 


— —— — ——— Cami, Com 
penses. for canal dues.— Held that 


a raiyat is entitled to deduction of the actual amount 
d by him in the s 


pe of canal duce, and also 
are occasioned by bringing tbe 
d, together with interest on the 
capital employed in such expenses and payment of 
caval dues МАНЕВРОТ SINGH е. Lox INDER 
кон. и * . . 2 Agra, 179 

384 ——— — — — ———— ———— dieman А 
middleman i+ liable to enhancement when the pro- 
ductive powers of bis land have been increased oth: 


wine than by the agency or expense of the raiyat. 
Two-thirds was held to be a fair proportion of the 
surplus profita of the land to be awarded to the land- 
lord. Japon 

Lusuxce 


Сисхрев HALDAR v.  ISHOREE 
. W. R., 1864, Act X, 74 
— Fair and equit- 
17.—8. 17 does not 
aay that in every case the rate of rent may be raised 
to the prevailing rate, but only that the rent 
shall not be raised except on some one of the grounds 
specified. That section must always be read with 
reference to the general provision of в. 5, that the rent 
of a raiyat having a right of occupancy shall not be 
more than is fair and equitable; and in considering 
what is fair and equitable, the raiyat should not be 
called upon to pay to the landlord, under the name 
of rent, what iv in fact not rent, but the produce of 
his own labour and capital sunk in the land. Noor 
Mauomxp MusDUL e. HunurProsonxo Ror 
[W. R., 1864, Act X, 75 


386. — — — — — — — — Grounds of ex- 
emption— Increase in value from natural cawses.— 
In a suit for enhancement of rent, bare proof that 
the productive powers of the land in suit hive been 
increased by the agency, or at the expense of the 
defendant or his ancestor, is not sufficient to exempt 
the defendant altogether from enbaucement. In 
such a case, where the value of similar lands in 
the same locality, but not sharing the especial 
advantages resulting from works or improvements 
erected or effected, by or at the expense of the 
defendant or bis sucestor, bas been increased by 
natural causes, it must be assumed that the lands 
of the defendant owe their incressed value to 
that extent to natural causes, and are to that extent 
liable to enhancement. Твкмт CHOOBAMUN SINGH 
v. Dugas Roy . . LLR, 5 Calo, 66 


387. — ———— — — — —— Act X of 1859, 
в. 17— Increase at еєрете of tenant.— Whore it is 
found that the productive powers of а holding have 
been increased at the expense of the tenant, and 
itis not found that they have increased otherwise, 
no grounds of enhancement under s. 17 of Act X.of 
1859 are shown, OUNDA c. RAuEEM SHERE KHAN 

[3 N. W., 138 

888. ——— —— — — — — — Increase at ez- 

рење of raiyat.—If tho tenant's expenditure has 
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caused an increase in the productive power of the 
land, such expenditure олсе made cannot permanently 
bar enhineement of rent, but after the lapse of 
such a time as may be fairly estimated as suiticieut 
to enable him to recover his outlay and a just 
share of profit in respect of it, bis rent may be 
cohunced оп any legal ground. Musis г. Moura 
Agra, 223 


339. —— ———À Increase in 
value of land by tenant's meane—In a suit for 
enhancement. of rent of land originally leased for the 
purposes of a homestead, where defendant had erected 
shops and made other improvements at a great oute 
Iny and considerable risk, as the river had encroached 
and was encrosching, a Jude was held not to have 
done wrong in allowing the tenant a reduction on 
account of the increase of value of the land induced 
by his energy. NUFPER CHUNDER SHAH г. GUNGA 
Dutta BHARUTTY . . .1 W. B., 190 


. — Right to en 
hance rent where increased facilities for irrigation 
are provided by landiord.- Where & landlord pro- 
vides facilities for irrigation, of which tho tenants 
may without expense avail themselves, bringing the 
water to their holdings,—Quere—Whether, after 
proper notice, he would not be allowed to cahance the 
rent. А tenant of unirrigated land, if the landlord 
make that land irrigable without cost to the tenant, 
must pay at the rates piid by other similar tenants 
for irrigable lands in the neighbourhood. Тквам 
Аш г. Влвоо Laut 1 N.W., 178: Ed. 1878, 257 


891. ——_——_—_——_——. Right to is 
oreased rent where raiyat digs wells and does not use 
the irrigation already existing, thoush sufficient. — 
Бете —1 à zamindar has, before the construction 
of a well by в tenant, provided sufficient means 
of irrigation, he will be entitled to receive rent 
at the rate payable by the cultivators of the same 
class as his tenant for land with the like faci 
for irrigation in placos adjacent, and will not be 
deprived of the rizht to claim rent at irrigated rates 
because the cultivator does not choose to avail him- 
self of the irrigation provided for him, or thinks 
fit to make an outlay ou the construction of в 
well which will uot materially increase the productive 
powers of a holding to a greater extent than they 
would have been increased had the cultivator availed 
himself of the means of irrigation placed at his 
disposal by the zamindar. SuEO CHURN с. BUSSUNT 
Зіме. RAMJUTHUN SINGH г, MEHDER 
(9 №. W., 282: Agra, Е. B., Ed. 1874, 258 
392. Improvements 
by agency of tenants.—The fact that at a distant time 
the raiyat or his ancestors have by their own agency 
or at their own expense made wells or effected 
improvements, is not a legal bar to the landlord’s 
right to onhance. LALLA SHEO NARAIN е. UODHUN 
Sineu 1 N. W., 180: Ed. 1873, 258 
, ——— Reclamation of 
waste land by tenant.—In a suit to enhance rents 
the Deputy Collector found that the annual revenue 
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ENHANCEMENT OF RENT—oontinued. 


5. GROUNDS OF ENHANCEMENT—continued. 
obtained by the raiya's was 812,579, and that an 
increase in such rates was partly due to tho ex tion o? 
the defendant iu reclaiming some waste land, and 
he deducted 42,79 as the defendant’s share, and 
awarded 81000 as a fair and reasonable rate 
to be paid to the pl Held that there was 
no reason for impeaching his award of this rate. 
SURNO Моє v. Apoito Сновк Roy 


(Marsh, 605 


304. Expenditure of 
labuur and capital by tenant.—Where tenants held 
for some twenty-five years upon a rent apparently 
much below that payable for lands of the same de- 
scription in the neighbourhood, they wero held not 
eutitled at the end of that long period to all-ge the 
expenditure of their owa capital and labour against 
the landlord's claim to а kabuliat at an enhanced 


rate. Рвовомо Coowar PAUL CHOWDHRY г, RADHA 
Мати Dex Сномрнат. . . 7 W.R,97 
395. Increase Бу 


exertion of tenants.—In a suit for enhaucemeut of 
rent upon the ground that the rates were below 
the prevailing rates payable by the same class of 
raiyats for land of a similar description and with 
similar advantages in places adjacent, tho Judge 
exempted from any enhancement a tank and garden, 
on the ground that the tank had been dry for public 
use, and that the garden had been rendered produe- 
tive by the exertion of the tenants, Held that 
neither season was any ground of exemption from 
enhancement.  SREERAM CHATTERJEE v. LACKH IN 
Млоша . . Marsh., 379: 3 Hay, 427 


о Care and labour 
expended by raiyat.—In а suit for a kabuliat at an 
enhanced rent, where. in spite of the shortness or 
deficiency of the crops, their value, owing to the ad- 
ditional care and labour expended by the raiyat, had 
increased considerably above that in former years, 
it was laid down that the Court must try and dis- 
cover what the raiyat was entitled to as a sct-off 
against the increased value of tho produce for the 
Iditional саго and labour expended by him, und 
whether or not the zamindar was not entitled to 
somo portion of the iuereased value of the produce 
in the shape of enhauced гем. SuopAxiNEE озвев 

©. Hazan CHUNDER SURMA 
[6 W. R., Act X, 108 


897. — — — — —— — Increase b 
agency of tenant—Beng. Act VIII of 1869, a. 18. 
—№ a suit for onhaucemout of rent, defendant 
pleaded that the land was used solely for fruit trees, 
and that those trees were originally planted by the 
defendant; that consequently any increase in the 
value and productiveness of the land in consequence 
of the growth of the trees must be attributable to 
the agency of the defendant, and therefore by в. 18 
of Bengal Act VIII of 1869 such increaso would be 
no ground for enhancement, Held a bad defence. 
OBHOY CHUNDER SIRDAR г, RADHA BULLUBH SEN 


(1 C. L. В, 649 
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ENHANCEMENT OF RENT—con/inued. 
5. GROUNDS OF ENHANCEMENT—conlinued. 
(d) Lawns HELD тх Excess OP TENURE. 

398. — — — Excess lands—4c X of 
1559, в. 17, el. 3.— Lamia in excess of the area re- 
corded in a mokurruri pottah containing no boundaries 
are liable to assessment und 17, Act X of 
1859. Brrzo Doss Dey г. SAKERMONEE Dossgg. 

ГУ. R., 1864, Act X, 38 

890, — 4:1 X of 1859, 
2. 17, сі. 8.—Where a tenant is found to be holding a 
greater quantity of land than that for which rent has 
been paid by him, and the excess land lics within the 
land originally leased to him, the landlord is entitled 
to enhanced rent under cl. 3, в, 17, Act X of 1859. 
GorzzNATH Mooxunsex v. Кам HUnER MCNDUL 

[9 W. R., 476 
400. 


— Act X of 1859, 
e 17, cl. 8. 


.—In a suit for enhancement under cl. 3, 
в. 17, Act X of 1859, on the ground that defendants 
held lands in excess of that originally granted to him, 
the mere fact that defendant held for twenty years 
at an unvarying rent does not excuse hin from pay- 
ment of rent on any land iu excess of his jote, unless 
under special circumstances. MEAZOONISSA v. DAD 
Au. . . . . . 8W.R,826 


— Act X of 1859, 
а. 17, cl. 8.—In order to maintain a suit for enhance- 
ment on the ground mentioued in cl. 8, в. 17, Act X 
of 1859, it is necessary to provo the existence of 
the alleged excess and the rate at which such excess 
laud ought to be assessed, Nevo KIsHOus MUNDLE 
с. FUKERR PARAMANICK 17 W. В., 558 


402. — — Expenses of 
cultivating exces: ‘Where a tenant holds 
excess lands for which no rent has hitherto been рай], 
the zamindar may treat him either as а trespasser or 
в бепапё. In the latter case а suit will not lio for 
enhancement, but ошу for а kabuliat and for а 
determination of the rate at which the ваше should 
be delivered. See Rajmohun Mitter v. Gooroo 
Churn Aych, 6 W. В. Act X, 106. A raiyat is 
entitled to no deduction under в, 17, Act X of 1859, 
for the expenses which he has incurred in cultivating 
excess lands for which he had paid no rent. Нева 
mere squatter, and that scction refers ошу to tenants 
with a right of occupancy. Davip r, RAM DHUM 
CHATTERJEE . " . ВМ. R, Act X, 97 


408, Rent of ac. 
creted land—Reg. XI of 1825, г. 4—Evidence that 
land has been subject of permanent settlement 
Where the ares of a tenure is increased by alluvion, 
the proper remedy of the landlord is not to sue for 
enhancement of tho rent under the Bent Laws, but, 
under в. 4of Reg. XI of 1825, to sue for an addi- 
fional rent for the alluvisted lands. Such addi- 
tional rent cannot be cousidered as forming part of 
the rent of the original tenure. In a suit for en- 
hancement it is not necessary to show that the land, 
the rent of which it is sought to enhance, has been the 
subject of permanent settlement. In such a suit the 
Government, as against the raiyate, is in no better 
position under the Rent Laws than other landlords. 


40L 
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ENHANCEMENT OF RENT—continued. 

5. GROUNDS ОР ENHANCEMENT—concluded. 

Sudanundo Mytee v. Nowrutton Mytee, 8 В. L. Ruy 
250: 16 W. Ñ., 289, followed. Gort Моном Mu- 
Z00WDAR е. Hints, d . 5C. LB, 83 
Accretion—En- 
parties.—In a snit for enhancement in 
ceretion the plaintiff is not bound to 


Teapect of an 
show any established talukhdari rates, but, if entitled 
to enhance, ought to obtain в decree for enhancement 
at а rate proportionate to that paid for the parent 
tenure. In the case of accretions to recent ere 


mainly 


tenures, the question of enhancement wi 
Goran 


depend on the engaxement of the parties. 
Laut Тнлкоов e. Комов ALI 
[6 М. Rọ, Act X, 85 
405. ————— — — — —— — Accretion to 
original tenure—Ground of enhancement—Beng. 
Act VIII of 1869, а. 14 and з. 18, cl. 3.—A suit for 
an enhanced rent brought against а tenant on the 
ground that the tenure has been increased by acere- 
tion must be after service of notice required by 
в. 14 of the Rent Act, the ground for enhancement 
in such case being substantially within the grounds 
of enhancement contained iu cl. 3 of s. 18 of that Act. 
See Ram Nidhee Manghee v. Parbutty Dassee, I. L. 


R., 5 Calc, 823. Новво SUNDERI Dossmm e, 
борак Ѕсхрвш Doses — . 10 C, L. R., 559 
406. Accretion— 


Notice to pay higher rent or gire wp possession.— 
Where а kabuliat stipulated that on the accretion to 
а certain howls of any new cultivable chur, a fresh 
measurement should be made of the chur and howls, 
and that excess rent should be paid for the excess 
land at a stipulated rate up to five drones, and at 
pergunnab rates for the residue: in default thereof 
rent to be realized according to law, or service made 
on the tenants of в notice “requiring them to take 
a settlement of the excess land, aud to file a kabuliat 
and fixing the time at fifteen days,” otherwise the 
excess land to be acttled with others, the kabuliatdar 
measured the howla and accreted chur without notice 
to the tenants and in their absence, then served on the 
tenants а notice thereof, and of the increased rent 
demanded, requiring them to appear within fifteen 
days and file a kabuliat for the said amount of land 
and rent, or that he would take kbas possession. In 
a suit, amongst other things, for assessment of rent 
of the excess land, — Held (1) that s. 14 of Bengal 
Act VIII of 1869 did not apply; (2) that the kabu- 
lintdar was entitled to a decree fixing the extent of the 
excess land and assessing the rent payable for it; 
and was thereafter entitled to issue а fresh notice to 
the tenanta to come tos settlement in respect thereof 
or to give up possession. Bam Соомав GHOSE e. 
Katt KRISHNA TAGORE 

[L. R., 13 L A., 116: L L. R., 14 Calc., 99 


6. DECREASE IN QUANTITY OF LAND. 


407.  ---—— Decrease in- quantity of 
culturable land— Deduction of rent in suit for 
enhancenment.—In a suit by the mother of the t] 
zamindar of а talukh for enhancement of rent, a des 
cree was made in 1821 in terms of a com] ise, 
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ENHANCEMENT OF RENT—continued. 


6. DECREASE IN QUANTITY OF LAND 
—conciuded. 


enhancing the rent from R1,600 to R2,000. А sub- 
sequent suit, in which rent was claimed at 98,200, 
was finally decided in 1862, the compromiso being 
thereby set aside and the liability of the talukh to 
enhancement finally established. The ameen’s re- 
port, which fixed the rent payable at £8,124, was not, 
however, made until 1869. In a suit to recover rent 
at R8,124 for the усаг 1871-72, the Subordinate 
Judge gave a decree for R5,062-15-6, а re-measure- 
ment of the talukh having shown a decrease in the 
amount of culturable land. Held, reversing the 
decision of the High Court, that the Subordinate 
Judge was right in making such a decree. SURAT 
Soowpani Рввуд г. PRANGOBIND MOOZOOMDAR 
[5 C. L. R., 262 


7. RESISTANCE TO ENHANCEMENT, 


408. ————— Purchaser of patni talukh 
—Act X of 1869, s. 14.—8.14, Act X of 1869, 
does not apply to the case of а purchaser of a patni 
talukh at a sale under Regulation VIII of 1819, unless 
the jumma is shown to be в шение incumbrance which 
came into existence subsequently to the creation of 
the patni. Новвомонон MOOKERJEE г. BROJO- 
kIsHORE Roy . W.R., 1864, Act X, 108 


409. ——— Buit to contest enhance- 
ment— Act X of 1859, г. 14— Question of rates.— 
In a suit by a tenant under s. 14, Act X of 1859, 
to contest the landlord’s right of enhancement, the 
question of rates may be decided, whether at the in- 
stance of the tenant or landlord. GORACHAND е, 
GUDADHUR CHATTERJEE . . ТМ. в. 470 

410. — — — — — — — act X of 1859, 
1. 18— Pleading.— Where raiyat brings a suit to con- 
test the right to enbancement under в. 13 of Act 
X of 1859, it is not necessary to plead in terms that 
he held at а fixed rate from before the decennial 
settlement. At the same time, parties should use 
the exact terms of the pleas to assist which the pre- 
sumption laid down in в. 4 of Act X of 1859 had 

been created.  NOMUTOOLAH c GOVIND CHUNDER 
Dorr 1 Ind. Jur., N. 8., 9: 4 W.R. Act X, 25 

Kuopa Nawaz v. Nuso ЕлвновЕ Каз 
[5 W. R., Act X, 58 

411. -.—— —- Вай for reversal of notice 
of enhancement—Failure to prove holding at 
(fized rate—In a suit for reversal of a notico of en. 
‘hancement of rent the plaintiff endeavoured to show 
a holding at a fixed rate within Act X of 1859, 
swSandá Held that upon his failing to prove such 
a holding the defendant was entitled to have the suit 
dismissed, and was not bound to show his title to en- 
hance. GUNGAPERSAUD SINGH r, RAMLOLL SINGH 

(Marsb., 185: №. R., Е. B., 50 
1 Ind. Jur., "o. 8.,118:1 Hay, 452 
PUDDOLOCHUN BHADOORI г. CHUNDER NaTH Roy 

П Ind. Jur., М. 8., 171:5 W. R., Act X, 51 

419. — —— Buit to resist notice of en- 
hanoement.—All the pleas under which a raiyat can 
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ENHANCEMENT OF RENT—continued. 


7. RESISTANCE. ТО ENHANCEMENT 
—concluded. 


resist в notice of enhancement ought to be con- 
sidered in the suit he brings to resist the notice, 
FOUDOLDDNLA Внороовт г. CHUNDER NaUTR 
ох 
П Ind. Jur., N. 8., 171: 5 W. R., Act X, 61 


418. —__—— Buit to contest enhance- 
ment—Act X of 1859, s. 14.— Where a raiyat on 
whom notice of enhancement bas been served sucs 
under в. 14, Act X of 1859, and fails to show 
ve rate is demanded from him, or that 
le to pay the rent demanded, his suit 
ought to be dismissed. The Court ought not to go 
on to try defendant's case ва if he were suing for en- 
hancement. смол NARAIN Сножрнв г. Kora 
Pana o. . . . А W. R., 377 


8. RIGHT TO DECREE AT OLD RATE ON 
REFUSAL OF ENHANCEMENT. 


414. Refusal of enhancement 
—Arrears of rent at admitted rate. —Where, in a 
suit for arrcars of rent at an enhanced rate, the rent 
was due under a kabuliat on the terms of which it 
was held that the rent. was not liable to enhancement. 
and the enhancement was consequently refused,— 
Held that & decree should not be given for arrears of 
rent at the rate agreed in the ksbuliat. Soorasoon+ 
DEBY Раве v. GOLAM ALLY 

[15 В.І. R., 125 note: 19 W. R., 149 

Affirming the decision of the High Court in болм 
ALLY e, Goran Lau, Тнлкоов , Ө. R., 65 

Новвоматн Roy v. GOBIND CHUNDER DUTT 

[6 W. R., Act X, 9 

Sagopa Монтн Roy CHOWDHRY v. SHIBOPOO- 

rez DossEE . 0. . 94 W.R,35 


KaSHEE PERSHAD SEN NAZIR v. JANU PARSHAD 
[3 С.І. R., 265 

Failure to es 
tablish grounds — Admitted rate.—In в suit for rent 
at an enhanced rate, where the plaintiff is unable to 
establish the grunda upon which he claims enhance- 
ment, he may have a decree for rent according to tho 
jumma for which the defendants admit liability, 
Pevno SOONDEREE CHOWDRAIN v. KASHERNATH 


415. 


ACHARSEA >o . . 23W. R, 851 
Аклвивоттт KOORR v. НВЕВА RAM MONDUR 
[24 W. R., 89 


418. —  — — — — ——- Failure to 
prove wotice— Decree at old rate of rent—Suit 
Дж arrears of rent—The p.sintiff sued for the 
‘arrears of rent of the years 1.84, 1286, and also for 
arrears of rent of the year 1286, the latter at an en- 
hanced rate. The notice of enhancement was not 
proved, and the defendant insisted that the suit should 
be dismissed. Held that, though the notice of en, 
hancement had not been proved, the plaintiffs were 
thereby precluded from the arrears of rent at the ol 
rate, Mahomed Rohimooddeen v. Radha Mohu 
Mundul,6 W. By Act X, 96 ; Soorasoondery Dabo, 
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ENHANCEMENT OF RENT—concluded. 


8. RIGHT TO DECREE AT OLD RATE ON 
REFUSAL OF ENHANCEMENT -— concluded. 
v. Golam Ally, 15 В. L. R., 125 mote; Brojomath 
Teworee У. Grant, 22 W. R, 13; Bhagwan 
Dult Jha yv. Sheo Mungul Singh, 22 W. В, 256 ; aud 
Bhubo Soondwree — Chowdhraim У. Ih eenath 
Acharjre, 22 W. R.. 351, referred to. GHUNSHYAM 

Sison v. Tara PRosuap Cooxnoo 
[L L. R., 8 Calc., 465 
10 С. L. R., 447 


ENTICING AWAY MARRIED WOMAN. 


Sea COMPOUNDING OFFENCE. 
$ [L L. R., 1 Mad, 191 
See CASES UNDER PENAL Conr, в. 498. 


EQUITABLE ASSIGNMENT, 


See CLAIM TO ATTACHED PROPERTY. 
(LL. R., 21 Bom., 287 


See CASES UNDER Deposit OP TITLE- 
DEEDS. 


See EQUITABLE MORTGAGE. 


1. ————— Assignment of mortgage- 
bond.—A pledged certain lands to B in 1865, and 
on the 24th of July 1868 granted a moknrrari lease 
of the same lands to C. On the 5th of June 1868, 
shortly before the granting of the mokurrari lease, 
A executed a simple mortgage of 8 annas of the 
same lands to D. lt was proved that the considera- 
tiou-money given by C for the lease had been ex- 
pended in paying off B’s mortgage, and that the 
bond had been made over to C, though not formally 
assigned to him. Held that, under these circum- 
ances, C was entitled to stand in the place of the 
irst mortgagee ; and that he was to be considered as 
having taken a regular assignment of the bond. 
тля CHAND r, Мохонов LALL UPADHYA 
[3 C. L. R., 18 


—— Assignment of decree—Ciaim 
of attaching creditor— Assignee's incomplete equit- 
able title.—A brought a suit against B, which was 
dismissed with coste. A subsequently brought a suit 
against C, in which he obtained an ez-parfe decree 
and assigued his interest under the decree to D and 
E. Dand E neglected to have their names substi- 
tuted for that of 4 on the record. C applied for 
and obtained an order sting aside the ex-parte 
decree, and allowing lim to come in and defend the 
suit on deposit in Court of the sum sued for. “At 
the rehearing the suit was again determined in 
favour of 4. В the renpon,in cxecution of his decree 
for costs, attached the moncys in the hands of the 
Court in the suit of A against C. D and E ob- 
tained an ad-inferim injunction restraining B from 
meddling with the money, and put in their claim 
under the gnment. Held that the incomplete 
equitable title of D and E could not prevail against 
the right of В, the attaching creditor.” бвівн 
CHUNDER SBIN r. GUDADHUR GHOSE 

[L L, E., 5 Calc., 869; 6 C, L. В, 498 
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EQUITABLE ASSIGNMENT—continued. 
з. Assignment Бу power-of- 
attorney to solicitor to receive moneys — At- 
tachment of fund in Court—Liability to refund 
money paid out of Court.—s, в creditor of thecatate 
of a deceased person which was being administered by 
the Court, gave a power-of-attorncy to his solicitors to 
receive all moncys coming to him under the decree, 
and by letter authorized them, after satisfying 


[L L. R., 6 Mad., 394 
4. ———— Assignment by power-of- 
attorney—Firm—Partnership—Contract made 
by one member of firm binding om firm.—The finn 
of S 4 Со, the partners of which were W S and 
F E, took a contract from Government on 12th N 
ember 1877 to construct a barrel-house at the Gun- 
powder Manufactory at Kirkee, and on the 28th Nov- 
ember 1877 the plaintiff ayrecd to advance moncys 
“up to 16,000” for the purpose of enabling the 
firm to carry out the contract. Under the agreement, 
the plaintiff was to receive all sums to become due 
from the Government on the contractors’ bills aud to 
pay the balance to the firm after ing himself 
all advances with intercst. On the same day the 
firm executed a power-of-attorney to tho plaintiff, 
authorizing him to receive from the Government Engi- 
neer all such sums to becom. due to the firm under 
the contract, which power-of-attorney was deposited 
by plaintiff in the office of the Executive Engineer at 
Poona. In March or April 1878 W S left for E; 
land, ep to which time 834,900 had been advat 
by the plaintiff, and а balance of R14,942-5-10 still 
remained due to him after giving credit for the sums 
received on the bills passed by the Executive En; 
neer. On 24th July 1878 the plaintiff entered 
into в fresh agreement with F E, similar to the 
former one, to make further advances to the firm up 
to 416,000 in addition to R15, 00 on the same terms 
as those mentioned in the previous agreement, and 
by means of these advances the contract was com- 
pleted at the end of 1879. In 1878 the defendant 
obtained a decree against W S, and attached the 
right, title, and interest of W S in а sum of 
#5,034-11-9 in the hands of the Exeeutive Engineer, 
which was then due to the firm on the contract. 
The plaintiff, who alleged that 813,700-1-11 were 
due to him from the firm, applied to have the attach- 
ment removed, which application was refused on 
80th September 1879, and the sum attached was paid 
tothe defendant, The plaintiff sued the defendant to 
recover from him R6,034-11-9. Held that the first 
agreement of 28th November 1877, coupled with the 
execution of the power-of-attorney to him of the 
seme date, amounted to an assignment to the plain- 


„tiff of the sums to become due to S 4 Co. on the 
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EQUITABLE ASSIGNMENT—concluded. 

bills passed by the Executive Engineer. Held also 
that the second ayreement, although made by опе 
member only of the firm of S 4 Co. with the 
plaintiff, was under the circumstances both necessary 
to the carryiug out of the partnership business and 
in accordance with the ordinary practice of such 
partnerships ae that of S 4 Co., and was therefore 
binding on the firm, and that the two agreements, ac- 
companied by the power-of-attorney, operated as an 
assignment of all the moneys to become due on the 
contractors? bills ва в security for the plaintiff's ad- 
vances with interest, and that the plaintiff was 
therefore entitled to recover the sum claimed from 
thedefendant, JAGABHAI LALLUBHAI г, RUSTAMJI 
Nawawaxst . . L L, B, 9 Bom, ЗШ 


EQUITABLE DEFENCE. 


See CowrRowrsz—CoxsTRUCTION, ENFOR- 
сіма, EPPECT, AND SETTING ASIDE, ОР 
Coxrnoxiss . І. L, R., 18 Bom., 721 


EQUITABLE LIEN. 


See IxsoLvgXCY— VOLCNTARY CONVEY- 
ANCES AND OTHER ASSIGNMENTS BY 
Овьтов . LL. В., 28 Calo, 502 


EQUITABLE MORTGAGE. 


See BILL ор EXOHANOGE. 

[L L. R, 8 Calo, 174 
See CASES UNDER DEPOSIT ор TITLE-DEEDS, 
Ses lssoLvENCY— VOLUNTARY CONVEY- 


Bom., 388 
LI. L. R., 19 AIL, 76 
LB, 23 L A., 106 
See MoRTGAGE— FORM ор MORTGAGE. 
N. W., 54 
1 — Evidence of assignment.—To 
entitle a person to claim as cquitablo mortgagee, it is 
not sufficient to show that he paid off the original 
mortgage, but also that it was his own money that 
was paid, and that he was to stand in the position of 
the original mortgagee. PANDOORUNG BUHAL PUN- 
DIT е. BALKRISHEN HCRBAJEE MAHAJUN 
(5 W. B., P. C., 124; 3 Moore's І. A., 60 
a Agreement creating charge 
on proceeds of ап intended appeal—Property 
aubstituted by agreement between decree-holder and 
third parties for such proceeds —Right to follow 
auch proceeds in hands of such third parties — Notice. 
—A judgment-debtor paid into Court the sum due 
under a decree passed against him on appeal. The 
expenses of the appeal had been advanced hy the 
present plaintiff under an agreement signed by the 
appellants, which provided as follows: —“ You should 
first take out of the amount which may be collected 
from the defendants the whole of the smount 
incurred on account of the said costs.” Persons 
holding a decree against the successful appellante 
sought to enforce it against the money in Court, 
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EQUITABLE MORTGAGE соло! м4. 


having notice of the above agreement. Their appli- 
cation was first resisted by the successful appellants 
on the ground that the money was charity property, 
but subsequeutly it was consented to, and the money 
was paid out to them on their substituting certain 
other property for the purposes of the charity. The 
present plaintiff, having obtained в decree on the 
above agreement, now sought to execute it against 
the money which had been so paid out. Held that 
the above agreement constituted & valid charge on 
the funds realized under the appellate decree, which 
charge was binding on the payees of the money, and 
the plaintiff was not bound to proceed against the 
property substituted by them for the purposes of the 
charity. PALANIAPPA v. ГАКЗНМАМАМ 


(I. L. R., 16 Mad, 499 


8.—— — —— Equitable charge on property 
purchased—4 charge ereated іп favour of the 
lender of the purchase-money.—By the acta of tho 
parties and their relations to one another, money 
borrowed hy an agent for в principal for the purchase 
of property was rendered a charge upon the latter in 
the principal’s hands, he being the real purchaser. 
The lender of money, which he advanced to the 
nominal purchaser of property, who was the agent 
of the real purchaser, made the advance with the 
knowledge that it was for the principal 
the latter only using the agent’s name in the pure 
chase, The nominal purchaser then executed а 
deed purporting to hypothecate the property as 
security for the loan, ‘The lender, not having been 
paid, obtained а money decree against the nominal 
purchaser, and, bringing the property to а Courte 
sale, bonght it himeclf. He could not, however, 
obtain entry of his name in the Collectorate books, 
‘on the opposition of the real purchaser, anda suit 
brought by him for а declaration of bis title and his 
right to against the nominal purchaser 
was dismissed. Afterwards in the present suit, which 
the lender brought against both the real and the 
nominal purchasers, it was Aeld tbat, although in 
regard to the previous judgment it might be difficult 
to decide that the deed itself constituted а valid 
hypotheeation, the facts of the case were sufficient 
to show that the lender of the money was entitled to 
a declaration that the advance of money for the 
purchase formed an equitable charge upon the pro- 
perty against the real purchaser. BHAOWATI 
Prasan е, RADHA Клвивм Skwak PANDE 


(LL.B, 15 All, 804 


EQUITY OF REDEMPTION, 


See ATTACHMENT— SUBJECTS ОР ATTACH- 
MENT— EQUITY OP REDEMPTION. 
[L L. B., 31 Bom., 926 
See CASES UNDER MORTGAGE. 


See CASES UNDER SALE IN EXECUTION OP 
DECREE—MOBTGAGED PROPERTY. 


Ree Слвкв UNDER VENDOR AND PUR- 
CHASER—PUROHASE OV MORTGAGED 
PROPERTY, 
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EQUITY OF REDEMPTION—coneluded. 


1. — — —-— Attachment in execution of 
Gecree— Attachment — Money-decree.—Semble—Au 
«quity of redemption cannot be taken in exeention 
ofa decree for в moncy-debt under the attachment 
clauses of Act VIII of 1859. ВвлзАЖАТИ KUNDU 
Cuowpury e. Gosixp Мам Dast 

[4 B. L. E., O. C, 88 


2 — — —  — вае of equity of 
redemption and purchase by mortqagee,— Under Act. 
VIII of 1859, an equity of redemption can be sold in 
execution of a deeree. SARASWATI DEBI г. NABA- 
pwir Снакрк Gossam . — . 5 B.L.R., 380 

в. – зане — Position of pur- 
chaser—Trustee.—A mortgagee cannot, properly in 
execution of a simple decree for money the repay- 
ment of which is secured by mortgage, attach and sell 
the mortyngor’s equity of redemption in the property 
mortgaged; but if he do so and purchase it himsclf, 
he becomes a trustee for the mortgazor, against whom 
he cannot acqnire an irredeemable title, KAMINI 
DEBI e. RAMLOCHUN ЅІВСАВ 5 B. Г. R., 450 
—-- Bale in execution of decree 
ion and powers of purchaser.—À mortgagee, 
having obtained judyment on the covenant in а mort- 
gage deed, cannot, by becoming the purchaser at a sale 
of the mortgaged property in execution of his decree, 
deprive the mortgagor of his right of redemptiou. 
An injunction was granted to restrain the sale, RAM 
LocHUN SIRCAR e. KAMINI Dest 

[5 B. L. R., 460 note 

See S. C. on appeal, where the decision, however, 

seems to have been confined to the special circum: 


stances of the case. ..— 10 B. L. R., 60 note 
ERROR. 
— affecting the merits of the case. 


See CASES UNDER APPELLATE COURT— 
ERRORS APPECTING OR NOT MERITS OP 
Cass. 


See Cases UNDER APPELLATE COURT— 
REJECTION OR ADMISSION OP EVIDENCE 
ADMITTED OR BEJECTED BY COURT BE- 
Low. 


in Law. 
See Cases UNDER SPECIAL OR SECOND 
APPEAL— GROUNDS ОР APPEAL. 


See CASES UNDER SPECIAL OR SECOND 
APPEAL—OTHER ERRORS OP LAW AND 
PROCEDURE. 


Setting aside conviction 


for— 


See ACCOMPLICE. 
[B. L. R., Sup. VoL, 459: 5 W. R., Cr., 80 
3 B. L. R, F. B., 3 note 
5 W. R., Cr., 50 
I. L. R,14 „Пб 


See CASES UNDER Revision—CRnanaL 
Савва. 


DIGEST ОР CASES, 
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ESCAPE FROM CUSTODY. 
Бов CASES UNDER ABREST—CRIMINAL 


ARREST, 
Seo Сомтемтт or Covsr—PzxAL Cops, 
в. 174 . . . Bom., 88 


See JURISDICTION OP CRIMINAL COURT— 
OPPENCES COMMITTED ONLY PARTLY 
IN ONB DISTRICT—ESCAPE FROM Сгв- 
TODY . . . 1 Bom., 189 


See PENAL Cops, s. 174.7 Mad., Ap., 44 


See Peyar Cops, 8.186 . 8 Bom, 134 
[L L. R., 22 Calc., 759 

See SENTENCE— GENERAL CASES. 
[8 W. R., Cr., 85 
1. ——— Criminal offence— Police 
Amendment Act, Presidency Towns (XLVIII of 
1850), 1. 8—Offence at Common Law. —To escape from 
custody under civil process is not a criminal offence 
within the meaning of s. 8 of the Presidency Towns 
Police Amendment Act of 1860. Quere—Whether 
such an escape without force is a misdemeanour at 
Common Law. Еко. е. Сохкох 6 Bom., Cr., 16 


L3 


—- Custody of Sheriff—Relaz- 
ation of imprisonment—Custody in private how. 
—If a Sheriff, upon the representation of а debtor’s” 
ill-health, takes upon himself of his own authority to 
relax the debtor’s imprisonment, by letting him reside 
ont of jail, it is an escape for which the Sheriff is 
liable to an action for damages. If the judgment- 
creditor voluntarily discharges the debtor out of cus- 
бойу, even for a week ошу, he cannot, by any agree- 
ment which he might have made with the debtor, 
afterwards retake him, although the debtor may have 
agreed if he does not pay the money within в 
week, he shall be retaken. A debtor removed from 
prison under a rule of Court, whether with or with- 
out the consent of his creditor, and kept in charge of 
& Sheriff's officer in а private house, is still in the 
custody of the Sheriff. The Sheriff may, without a 
rule of Court, refuse to allow the debtor to reside out 
of prison, though the creditor may have consented to 
it. When the Sheriff and all parties consent to the 
debtor being kept in custody in а private house, the 
Sheriff is liable to an action for escape on proof of 
want of proper care and surveillance ; but it would be 
matter of fact for в jury to consider whether the 
creditor, being in some measure instrumental to 
the escape, ought to recover against the Sheriff. 
HarNzs г. East INDIA COMPANY 

(4 W. R., P. C., 99:6 Moore's I. A., 467 


4. ——— Arrest under process of Re- 
venue Court— Cici! Procedure Code, 1877, 
— Berenwe Court."—A Revenue Court ii 
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ESCAPE FROM CUSTODY continued. 
of Civil Judicature” within the meaning of s. 651 
of the Code of Civil Procedure. А person, therefore, 
who escapes from custody under the process of а 
Revenue Court is punishable under that section. 
Empress г. HABAKHNATH SINGH 

(I. L. R., 4 All, 27 


5.——— Arrest in absence of warrant 
—Civil Procedure Code, 1877, s, 651— Arrest in eze- 
cution of decree — Possession of warrant of arrest. 
—The apprehension of a judgment-debtor in exccutiou 
of в decree withont the oiticer making the appre- 
hension having the warrant of the Court executing 
the decree in his possession at the timo of making the 
apprehension is illegal; and therefore in such в case 
the judgment-debtor does not render himself liable to 
punishment under в. 651 of the Civil Procedure Code, 
if he escapes from the custody of the officer making 
the apprehension, EMPRESS v. AMAR NATH 

I L. R., 5 All, 318 


LT — Discharge b 
Judge—Liability of Sheriff.—Where a prisouor 

arrested under в warrant of the High Court at Cal- 
cutta directed to the Sheriff, authorizing his arrcst 
for the purpose of being brought before the Court 
and committed to prison, and the commitment is or- 
dered, but no warrant of commitment is drawn п 

ond the Sheriff delivers the prisoner to the jailor, wit 

no other document than his own order to 
arrest the prisoner, and the latter, in consequence, is 
discharged from custody by a Judge on application on 
a writ of Aabeas corpus;— Held that the Sheriff i 
not liable for an escape. MAHOMED CONJEE v. DUN- 
Das  . .  . 1104. Jur, М. 8, 828 


7. —_—— Custody for offences not 
punishable under Penal Code—c; 


punishable under the Penal Code, ANONYMOUS 
[8 Mad, Ap, 11 


8. Custody from inability to give 
security.—A person in custody from his inability 
to give security is not in custody for an offence 
with which he has been charged or of which he has 
been convicted. He cannot, therefore, be convicted of 
escaping from such custody under в. 224 of the Penal 
Code. Ахонүмотв . 8 Mad, Ap, 28 


9. — — — Custody of village officers— 
Penal Code, в. 294.— Escape from the cust dy of a 
village watchman by в person wanted by the p lice on 
a charge of theft and arrested on suspi ion by the 
village watchman is no offence under в. 224 of the 
Penal Code. Queen v. М. Sinnadu Padiyachi, 
Weir, р. 66, followed. QUEEN v. Возлолх 

. [L L. R., 6 Mad., 99 

10. Penal Code (Act 
XLV of 1860), s. 224—Escape from custody of 
village oficers—Madras Regulation Xl of 1816, 
а. 6.—On a charge under the Penal Code, в, 224, 
it appeared that the accused had been apprehended on 
a hue and cry being raised as he was running away 
After committing robbery, and that he was handed 
over to the Village Magistrate, and was by him placed 

VOL п 
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ESCAPE FROM CUSTODY —continued. 
in the charge of taliyaries for detention till the next 
morning when he was to be taken to the police 
station, and that he escaped. from the custody of the 
taliyaries, He/d, distinguishing Queen v. Bojj-gam, 
I L. R., 5 Mad., 22, that the accused was rightly 
convicted of the offence charged. — QUzRN-ExPRESS 
е. РАКТВА. . . ТЬВ, И Mad. 103 
— ———— Custody while giving secu- 
rity for good behaviour— Pena! Code, s. 224.— 
The defendant, being detained in custody for the pur- 
pue of giving security for good bebavi ur, cacaped 
from that custody. He/d that he had not committed 


an offence under в, 224 of the Penal Code, Ахохт- 
mous . . . А Mad., Ap., 41 
18. Penal Code, г. 224 


—Criminal Procedure Code, s. 59— Legal custody. 
—The accused was arrested in the act of stealing and 
was handed over to the Village Magistrate, who for- 
warded him in eustody of the village servants to a police 
station. ‘The accused escaped on the way. He was 
convicted under в. 224 of the Penal Code. 


Arrest of person required to 
give security for good behaviour—Escape 


from such arrest—Conciction for such escape illegal 


—4Act XLV of 1860, г. 40—Criminal Procedure 
Code, ss. 65, 110, 117, 118,—Ап order was issued to 
a police officer directing him to arrest K under s. 55 
of the Criminal Procedure Code as a person of bad 
livelihood. К, with the assistance of three others, 
resisted apprehension, and escaped. Held that К was 
not charged with an “offence” within the meaning 
of that term as defined in s. 40 of the Penal Code, 
and that consequently no offence made punishable by 
з. 224 or s. 225 of the Penal Code had been committed 
in connection with his evasion of arrest. Empress v. 
Shasti Churn Napit, I. L. R.,8 Calc. 881, followed, 
Quzsx-ExPREss v. KANDHAIA 
[L L. R., 7 AIL, 67 
M. Escape while being taken 
before Magistrate— Penal Code, ss. 224, 225— 
Subsequent conriction for such escape.—An escape 
from custody when being taken before в Magistrate 
for the purpose of being bound over to be of good 
behaviour is not punishable under either s. 224 or 
s. 225 of the Penal Code.  EXxPR&S8 с. SHASTI 
Сновм МАРТЕ 
[L L. В. 8 Calc., 831 : 10 С. L. R., 290 


15. Escape from transportation 
— Penal Code, ss, 224, 226.—To constitute the 
offence of escaping from transportation under в. 226 
of the Penal Code, it is essential that the convicts 
should have been actually sent to & penal settlement 
and have returned before his term of transportation 
had expired or been remitted. Where a prisoner had 
escaped from custody whilst on bis way to undergo 

4х 
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ESCAPE FROM CUSTODY—vontinued. 
sentence of transportation, — Held that he had com- 
mitted an offence punishable under в. 224, and not 


under а, 226, of the Penal Code, QUEEN т. RAMA- 
SAMY sh Se + + 5. & Mad., 158 


16. —  — — Apprehension without war- 
r&nt— Penal Code, s. 224.— Where a person appre- 
hended on a charge of в coznizable offence escapes 
from lawful custody, his liability to punishment is not 
affected by the circumstance that a competent Court. 
determines his offence to be other than that with which 
he has been charged. But if charged with в non-coz- 
nizable offence, the police officer who apprehends him 
without warrant docs not have him in lawful cnstody, 
‘and his escape is not punishable under the Penal Code, 


в. 224. QUEEN v. RAM SARAN TEWARY 
(34 W. R., Ст. 45 


—— ——_ Penal Code (Act 
XLV of 1860), г. 224— Madras Salt Act (Madras 
Act IV of 1889), гв. 46 and 47 — Right to arrest 
without warrant in search for contraland 
he Madras Sult Act, 1889, ‘only authorizes 
for contrabaud salt and arrest of the parties 
concerned in the keeping of such salt to be made by 
officers of the Salt Department without search-warrant 
in cases where the delay in obtaining such search 
warrant will prevent the discovery of such contraband 
salt. Held that, where the circumstances did not 
justify the officer in believing that the delay in 
obtaining a search-warrant would prevent the discovery 
of contraband salt, he had no power to search or arrest 
Persons without such warrant, and the escape by the 
persons so arrested from custody was no offence within 
the meaning of в. 224 of the Penal Code. QUREN- 
EMPRESS v, KALIAN L L. R., 19 Mad., 310 


18. Escape from confinement 


17. 


61, 167.—While a case was being 
investigated by 4, в police officer, under the provi» 
sions of Ch. XIV of the Criminal Procedure Code, 
Т presented a petition to the Magistrate having juris- 
diction to try the case, in which he accused W of 

ing concerned in the commission of the offence, and 
prayed that he might be arrested and sent tothe police 
officer investigating the case. W was accordingly 
arrested and brought before the Mayistrate, who, 
having examined 7 on oath and taken 17s statement, 
made an order on the petition to the following effect : 
« Ав no police report has been made in this matter, 
and the petitioner only has presented this petition, 
ordered that these papers of W be sent to the District 
Superintendent of Police, and if в report of this 
matter be made, the case may be sent up according to 
rule with the papers.” In accordance with this order, 
W was taken to the District Superintendent of Police, 
and was sent by that oficer to A. Held that the 
Magistrate's order might be taken to have been passed 
under s. 167 of the Code, and therefore W was 
lawfully committed to the custody of the police, and 4 
was bound to detain him in such custody until released 
therefrom by due course of law; and that conse- 
quently 4, having negligently suffered W to escapo, 
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ESCAPE FROM CUSTODY—continued. 


had been properly convicted under в. 223 of the 
Репа] Code, ЕмРВЕЗ8 г. ASHRAP ALI 
[L L. R. 6 All, 120 
ЛӨ. -——_— Irregular endorsement of 
warrant—Penal Code (Act XLV of 1860), 
4. 224—Criminal Procedure Code, 1898, г. 79.— 
An endorsement on а warrant of arrest under s. 79 
of the Criminal Procedure Code should be regularly 
made by name to a certain person in order to authorize 
him to make the arrest. Where an endorsement was 
made to the ofticer of а certain police station without 
the name of such officer being given,—Held that 
the arrest under the warrant was not legal so as to 
make any escape an offence under s. 224 of the Penal 


Code. Dugga TEWARI е, RAHMAN BUKSH 
[4 0. W. N., 85 


30. ———— Obstructing public servant 
in his duty—Penal Code, ss. 186, 224.— Fecaping 
from lawful custody is not obstructing а publie ser- 
vant in the execution of his duty within the mean- 
ing of s. 186 of the Penal Coda Rue, e. 
Ровновим DHAMBAJI PATIL 

[2 Bom., 184; 2nd Ed., 148 

9L Right of entry in pursuit of 
prisoner escaped— Enfry into lodging-house.— 
Court peons may pursue into the yard of в lodging- 
house, the door leading into which is open, a prisoner 
who has escaped from their [rr DvkuoOO г. 
Cuvxono Kant Cnowpuey . 8 W.R., Or., 68 

32. — — ——- Rescue from lawful custody 
— Репа! Code, s. 225. — Before a conviction can be had 
under в. 225, Penal Code, it must be proved that 
the person whom the accused are charged with having 
rescued was in lawful custody at the time, QUEEN с. 
DEGUMPER Ангв , . . 81 W. R., Or., 23 

33. Penal Code, 
2. 225.—Where a police officer, duly appointed under 
Act V of 1861, was engaged in the discharge of his 
duty as such police officer at в time when an unlawful 
assembly took place, it was held thst he was compe- 
tent to apprehend any of the members of such un- 
lawful assembly ; and a person who rescued the part; 
apprehended was convicted of rescuing from law 
custody within the meaning of s. 225 of the Penal 
Code. QUEEN v. Аввам ЗНОВЕЕРР 
[13 W. R., Cr, 76 

24. - Penal Code, 
г. 295 — Criminal Procedure Code, г. 59—Arrest of 
thief—Rescue from custody of private person.— 
To su а conviction under в. 225 of the Indian 
Penal Code, it is not necessary that the custody from 
which the offender is rescued should be that of a 

i it is enongh that the custody is one 

ji athorized by law. Held, therefore, that 
rescue from the custody of в private person who had 
arrested a thief in the act of stealing was an offence. 
QuzzN-Eurnzss о. Kurri L L. R., 1l Mad, 441 

25. = _____ Person unlaw- 
fully arrested by а private person and made over 
to village-chowkidar—Rescue from custody of 
village-chowkidar—Lawful eustody—Penal Code 
(Act XLV of 1860), а. 225— Criminal Procedure 


DIGEST 


Code ( Act V of 1898), s.59—Village Chowkidari 
Amendment Act, 1870 (Bengal Act I of 1892), s. 13. 
—S, who was alleged to have committed theft, 
was unlawfully arrested by a private person and 
made over to the custody of the villaze-chowkidar. 
The theft was not committed in view of such private 
person. S was rescued from the custoly of the 
Village-chowkidar by the accused. The accused 
were convicted under of the Penal. Cole, and 
sentenced each to two months’ rigorous imprisonment, 
Held that a village chowkidar cannot be properly ге 
fried вв а police-officer within the terms of s. 59 of the 
‘ode of Criminal Procedure, and that S, therefore, 
was not in lawful custody at the time of his rescue. 
Conviction and sentence set aside, КАТАТ e. KALU 
CHOWKIDAR . . L L. В. 27 Calc., 366 
[4 C. W. N., 252 


26. Escape where detention is 
not for вп offence— Pena! Code (Act XLV of 
1860), г. 224.—An offence was committed in 1866. In 
1893 a person of the seme name as the offender was 
arrested, tried, and acquitted. Whilst under arrest, the 
accused escaped from custody. Held that he was 
not liable to conviction under s. 224 of the Penal 

An escape from custody when such detention 
is not for an offence is not punishable under that 
section, GANGA CHARAN SINGH v, QUEEN-EMPRRSS 

[L L. R., 21 Calc., 337 


37. —____ Escape from lawful custody 
—Penal Code ( Act XLV of 1560), s. 224.—The ac- 
cused, having been legally arrested, was subsequently 
left unguarded, and he escaped. He was then re- 


and was tried and convicted under the 

Penal Code, в. 224. Held that the conviction was 
right, ОсвЕх-ЕмРВЕЗ г. MUPPAN 

[L L. В, 18 Mad., 401 


28. ed Omission to notify sub- 
stance of warrant—Criminal Procedure Code 
(Act V of 1898), а. 80— Penal Code (Act XLV of 
1860), s. 225B.— An arrest by a police-officer with- 
Out notifying the substance of the warrant to the 
person against whom the warrant is issued, as required 
by а. 80 of the Criminal Procedure Code, is not а law- 
ful arrest, and resistance to such an arrest is not an 
offence under в. 225B of the Penal Code, Satsu 
Сналкрвл RAI v. Јоро NANDAN SING 

[L L. R., 26 Calc., 748 


ЗС. W.N., 741 ' 


But see QUERN-EMPRESS v. BASANT LALL 


L. R., 27 Calc., 820 | 


ESCHBAT. 


Seo Co-sHARERS—ENJOYMENT OP JOINT 


PROPERTY— ERRCTION ор BUILDINGS. 
[L L. В, 18 Mad., 997 


See GRANT—CONSTRUCTION ор GRANTS. 
[L L. R., 1 Calo., 801 


BSeluzomnacr . 11 B, L. R., 144 


See MALABAR LAW—MORTGAGB. 
[L L. R., 10 Mad., 189 


то, п 
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ЕВСНЕАТ concluded. 


1. — — — Onus probandi—Jue tert 
| Ina suit by the Crown claiming lands as an escheat, 
| which are admittodly in the possession of the parties 
| claiming ва heirs, the onus is on the Crown to show 
| 
|, 


that the last proprietor died without heirs. It is 
open to the defendant in such a suit to set up any 
jus tertii to bar the claim of the Crown, бтвтрнавг 
LALL Roy ғ, GOVERNMENT ор BENGAL 

[l B. L. R., P. C., 44: 10 W. R. P. C, 81 


8. С. in High Court. GOVERNMENT v. GREE- 
DHABEELALL ROY — . «2 4W.B,18 


2. Territorial law of India.— 
The illegitimate son of an Englishman by a Maho- 
| medan woman died intestate without lawful issue, 
leaving him surviving his mother, his mistress, and 
several illegitimato childron, Held that his property- 
Passed to the Crown in default of heirs. The terri- 
torial law of British India is a modified form of 
English law. SECRETARY OP STATE r, ADMINIS- 
TKATOR GENERAL ОР BENGAL 
[l B. L. R., O. C., 87 


3. — — —— Canseof action—Possession— 
Title. -The period during which the Government 
may sue on total failure of natural heirs dates from 
the time when the failure of heirs or reversioners bes 
came apparent. In the ease of partics without any 
legal title, a possession of sixty years is necessary to 
create a title against the Government. Ровзох Lan 
г. GOVERNMENT | 3 . W. R., 1864, 102 


4. — — — Brahmin dying without heirs 

— Right of Crown.—On the death of a Brahmin 
(whether sacerdotal or not) without heirs, the Sove- 
reign power in British India is entitled to take his 
estate by escheat, subject, however, to the trusts and 
charges previously affecting the estate. CoLLEOTOR 
OP MASULIFATAM v. CAYALY VENCATA NABAINAPAH 
[2 W. R., P. C., 59: 8 Moore's L A., 500 


5 Sale by proprietors free of 
revenue—Death of holder without heire.—The pro- 
prietors of a mehal held free of revenue transferred by 
sale all their rights and intcrests in а garden situated 
within the area of the mchal. When revenue was 
imposed on the mehal, no interference with the rights 
of the holder of the garden took place. Revenue 
engagements were not taken from him, and he re- 
mained, as before, a proprietor, although not a proprie- 
tor who engaged for the revenue of the mehal It 
was held that the garden did not escheat to the zae 
mindars of the mehal on the death of the holder with- 
out heirs. Сшвлонам е, HARBANS 

L7 N. W., 218 


6. —— —— Failure of male heirs— 
Acquiescence—Wairer of right—Succession of 
 females.—A suit by the Government for tho possession 
of the polliam of Erasca Naikoor in Madras as an 
escheat for want of male heirs dismissed, the Govern- 
ment having acqui. the right of female succes- 
sion to the polliam, and possession having been held for 
a period of eighteen years after the alleged escheat. 

COLLECTOR OP MADUBA е. VEERAOAMOO Омма, 
[9 Moore's I. A., 446 
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ESTATES-TAIL. 


See Нтяро LAw—WILL—CONSTRUCTION 
OP WILLS—PERPETUITIES, TRUSTS, ETC. 
[4 B. L. В. О. C., 103 

9 B. L. R., 877 
See Ніхрс Law—WILL—CONSTRUCTION 
oy WILL8—PERPETUITIES, TRUSTS, 
BEQUESTS TO А Crass, AND REMOTE- 
NES. LL.B, 7 Calc., 269 


ESTATES PARTITION ACT (BENGAL 
ACT VIII OF 1876). 
See CASES UNDER PARTITION. 
в. 31. 
See JURISDICTION ОР Crvi Сосвт— 
REVENUE Сосвтв —Равтгт1ох, 
[L L. R., 16 Calc., 198 
вв. 113, 116, 
See PENAL CODE, s. 186. 
[L L. В, 23 Calc., 286 
ss. 116, 150. 
See LIMITATION Аст, ART. 14. 
E., 24 Calc., 149 
s, 123. 


See SALE РОВ ARREARS OP REYENUE— 
ТносмввансЕв — AOT ХІ or 1859. 


[L L. R., 24 Calc., 887 

ESTOPPEL. Col. 
1. STATEMENTS AND PLEADINGS . 2511 

2. DENIAL OP TITLE + 2519 


8. ESTOPPEL BY DEEDS AND OTHER DOCU- 


MENTS . B . . Ц . 2524 
4. ESTOPPEL BY JUDGMENT . . + 2538 
Б, ESTOPPEL BY Сохроот . . + 2539 


See Савез UNDER ACQUIESCENCE. 

~ Seo CASES UNDER JUDGMENT IN REM. 
See LACHES . . 14 B. L. В. 386 
See LANDLORD AND TENANT— BUILDINGS 
ON LAND, RIGHT TO REMOVE AND COM- 
PENSATION FOR IMPROVEMENTS ON 
Law . . LL. R., И Bom,736 
[L L. R., 18 Bom., 66 

R, 16 All, 
See Cases UNDER Res JUDICATA—ES- 

TOPPEL BY JUDGMENT. 


of minor by act of guardian. 
See LAND Acquisition AOT, в. 19. 
[L L. R., 17 Bom., 299 
1. STATEMENTS AND PLEADINGS. 


1, ———— Proof of estoppel.—Estoppels 
must be made out clearly, TWwEEDIE v. POONOCHUN- 
DEB GANGOOLY . vx В. 185 


. 8w. 


DIGEST OF CASES. 
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ESTOPPEL—costinued. 
1. STATEMENTS AND PLEADINGS—ocontinued. 


2 Statement in former suit— 
Estoppel in pais—Pleadings—Decision om plead- 
pais need not be pleaded in 
With the Indi tem 
of pleading, a party’s statement in a judicial pro- 
ceeding cannot be excluded like allegations in bills in 
equity and pleadings at common law. But mere 
statements for the purpose of & particular judicial 
proceeding can only be conclusive evidence in another 
proceeding as to such material facts embodied therein 
as must have been found affirmatively to warrant 
the judgment of the Court upon the issues joined. 
They are then conclusive between the same parties, 
not because they are the statements of those parties, 
but because, for all purposes of present and prospec- 
tive litigation, they must be taken as truth, 4 
brought в pauper suit, and virtually denied possession 
of certain property. В petitioned to dispauper 4, 
alleging that А was possessed of such property. 
The Court decided that А was in possession, and 
rejected her prayer to be allowed to sue as a pauper. 
Held in a subsequent suit by 4’s representative 
against B's representative for the property that, even 
if 4’s allegation, found to be false, could be treated as 
an estoppel, B’s allegation, found to be true, would 
also be an estoppel; and “estoppel against estoppel 
setteth the matter at large ;” but that, although ’s 
allegation was receivable evidence against 4 and her 
representative, they were not concluded by such аПе- 
gation and the decision thereon. Crva Rau МАМАЈ 
*.JEVANARAU . . . . 8 Маа, 31 


8, —________—___ 44т!1#40*.—А 
laintifP's statement in a former suit held not to bind 
im conclusively. It should be taken as an admis- 
sion. JuGUTENDUR BUNWAREE e. Din рулі CHAT- 
TERJEE . . . . .1W.R,810 


Jaxxzs Doss 
ПУ, В, 168 


KEANTOMONER DEBIA e. KoMODINER DEBIA 
[25 W. R., 69 


4 Denial of genuine- 
ness of mortgage—Subsequent suit to redeem.— 
V. sued to eject X from certain land, alleging that К, 
having entered under a lease, held as в trespasser. 
K pleaded that he held as mortgagee. It was found 
that К obtained possession under в mortgage-deed for 
1,000, which had not been registered, and 
that he held also a second mortgage for 950, 
and it was held on second appeal that Е was entitled 
to defend his possession by virtue of the mertgage 
for B50, and as V had not offered to redeem 
the charge, but had sued on false avermente, the 
suit was dismissed, У then sued К to recover 
the land on payment of R50. In his plaint 
V stated that, though the mortgage-deed for 
REO was fobricated, the High Court had decided 
that ће was bound to pay RSO before recovering 
the land from Е. The District Court on appeal 
dismissed the suit on the ground, infer alid, that, as 
V denied the genuineness of the mortgage, he could 


BISSESSUREE еви! 
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not sue for redemption. Held thet V was entitled 
to redeem, VARATHAYYANGAR r. KEISHNASAMI 
(I. L. R., 10 Mad, 102 


Admission wot 


son, by which she agrecd to pay it. Held, while 
finding that the minor was liable for the enhanced 
rent, that the patnidar was not precluded by the 
fact that ho had, after tho son had attained full 
age, ed the mother as tenant, stating that she, 
and not the son, was tenant. Warsox & Co. e. 


Suam LALL MirTER . . LL. R., 15 Calo., 8 
[L. R, 14 L A., 178 

e. Plea in former suit—Contrary 
defences.— Held that the defendants, having in a 


vious suit set up the defence that К was diequali- 
. Red by insanity and taken the decision of the Court 
on that ground, were estopped пом from setting up 
the defence that he was not во disqualified, and that 
he was entitled to succeed, BRIJBHOOKUN LAL 
AWABTEE с. MAHADEO Dopey 
(15 B. L. R., 146 note: 17 W. R., 488 
T. — The plaintiff sued 
the defendant for rent, basing his claim upon a kabu- 
liat bearing date 6th Srabun 1258 B.S. His suit was 
dismissed, and the kabuliat pronounced to be spurious. 
Held that he was not estopped from afterwards 
suing the same defendant to set aside в pottah 
of the 27th Augbran 1244 B.S., under which the 
defendant claimed, the validity of the pottah not 
being in issue in the former suit. OoxANATH ROY 
Cuowpnry e. RAGHOONATH MITTER 
[Marsh., 48: W. R., Е. B., 10: 1 Hay, 75 


Jucovr Misss е. Banoo LAL 
[5 W. R., Cr., 50 


Statement in former suit— 
n as to nature of tenure of land.— Held that 
the plaintiff’s assertion in a former suit claiming as 
“ malikana” the land now in dispute, even if the 
identity of the land now claimed with the land then 
in suit be established (which had not been done), 
docs not absolutely preclude him from asserting 
* mourasi” right to the same land and the Court 
from adjudging his true right. ВАМ SAHAI MISSER 
*.Bi$RAZ SINGH . M . 1 Agra, Rev., 19 


10, — — — — — — Denial of pottah. 
— А raiyat is estopped from pleading, in в suit for a 


DIGEST OP CASES. 
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kabulist and for determination of the rate at which 
such kabuliat is to be delivered, s pottah which he 
denied in a former suit for rent. MAHOMED HOSSEIN 
v.Pzsaoo Моииок . W. R., 1664, Act X, 115 


uL—_—__—_—_———— Objection to regu 
lar suit.—A having obtained an order for the rever- 
sal of certain execution proceedings instituted by B 
on the ground that they were barred by limitation, 
and carried on fraudulently without his knowledge, 
B had that order set aside on appeal, on the ground 
that there was no execution case before the Court in 
which such an order could be made, A then brought 
a regular suit to set asidethe execution proceedings, 
when В objected that a regular suit would not lie 
under the provisions of в. 11, Act XXIII of 1861. 
Held that B was aupa from taking that objection 
in the present suit, ов РЕОВНАТР Roy v, ENAYET 
HosssIW . . . . . ЗС. L. R, 471 
19. — — — ——— — — —— Admission — Re- 
сані of money.—The plaintiffs, in their answer to в 
plaint by the defendants, admitted that they had 
received a certain sum ou behalf of the defendants, 
and alleged that they had applied it in a particular way. 
The Judge discredited this statement, and made & 

decree not founded upon it. The plaintiffs therew 
sued for the sum the receipt of which they в 
admitted. Held that such admission was evidence 
against them. BHUGMUNT NARAIN JHA e. LOLL ЈНА 
[Marsh., 48 : 1 Hay, 114 

Lots Јна v. BEUGKUNT NARAIN JHA 

[1 Ind. Jur, O. 8., 104 


18, — —— — — — — — Contradictory 
atatements.— Held that the former statement of the 
plaintiff, which was at variance with the one now 

was not an estoppel, but the Court ought to 
have determined which of the two statements was 
correct. JOY Naram c. TORABUN 


M. 


. 8 Agra, 216 
Pleading — In- 
consistent claims.—Where a plaintif deliberately 
claimed lands as rent-free, be was not allowed, merel 
оп the ground of the proprietor admitting tho lant 
to be leased to plaintiff's vendors, or even of the defen- 
dant making a somewhat similar admission, to benefit 
by such admissions and vary his claim. Nrpua CHOW- 
DHRY с. BUNDA LALL TACOOR .6 W.B, 


ай hie Ws trues 
cause the ina ier sui ie 1j 
plaintiff and the alleged holders of separate half 
Share awarded to another co-sharer who was the 
tif in that case, owing to a mistake of that 
Plaintiff, supported by the admission of tho present 
iff less than he was legally entitled to, the 
mistake need not be ted, nor will his former 
admission estop the tiff in а subsequent suit. 
Вам Зовоная Smax v. Kasnzs Ror 6 W. R., 178 
16. Surcey award 
made without authority.—In в suit for certain im- 
moveable property it was held that the plaintiffs were 
not bound by au Act IV award against a person in 
whose name the property had been purchased by the 
father of the plaintiffs, but who had not cither title 
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or interest in the property, aud did not conduct the 
Act IV procecdiug with any authority from the plain- 
tiffs. Held, to», that plaintiffs were not estopped by 
statements made by them as parties in another suit, 
which did not affect their status, nor by their failure 
to set forth their title in а former suit brought agninst 
them for meme protits of the land in dispute. Mo- 
HENDRA Natu MULLICK г. RAKUAL Doss Sincar 
[10 W. R, 344 


17. —— —————— ——————— Finding against 
atatement.—The allegation of в plaintiff in в former 
suit, which was referred to arbitration, having been 
overruled by the arbitrators, and another stato of 
things found by them to exist, he is not estopped hy 
his former allegation from bringing a further suit 


founded on the finding of the arbitrators. Raw 
CHUNDER Dey г, Kissex MOHUN SHAHA 
[6 W. R., 68 


18. ———_—_——_———_ Plaintiffs sued for 
their share in the property of their family. The 
Judge rejected their claim, mainly on the ground that, 
when parties in a former suit respecting the same 

perty, they had pleaded division, and the Court 
por that the family was undivided. Held that the 
Judge was wrong in attributing to the plaintiff the 
plea of division in the former suit, and, even if mch 
plea had been raised, the judgment in that suit, pro- 
nouncing the status of the family to be that of non- 
division, was conclusive on that subject, and that it 
was open to the plaintiffs to sue for enforcement of 
their rights to effect division. SANGoovIEN г. 
KOLLATHOORAYEN . . 1 Ind. Jur., О. B., П 


Watson о. POKHUR Doss Pavi, MourxEE Dos- 
SEE е. Рокнов Doss PAUL 4W.R,2 


19,—.——— —— Disclaimer of de- 
endant.— The plaintiff sued for a quautity of land 
‘which was family property in the possession of his 
brother, the defendant. The defendant in a former 
suit declared that the land sued for was not family 
property, but belonged to his sister, nud in this suit 
he claimed the property under her will. The lower 
Court found that the property was family property, 
but that the plaintiff was entitled toa decree for the 


fendaut in the former suit amounted to an 


whole fepe on the ground that the disclaimer of | 
the 


def 
estoppelignd forfeiture of his share. He/d that the 
effoct of the defendant's conduct did not operate either 
ва an estoppel or a forfeiture, and that the plaintiff was 
only entitled to a decree for a moicty of the property. 
VELLAYAN CHETTY v. AIYAN alias THUNDAVAMURTY 
Снвттү е . 4 Mad., 374 


False statement in plaint. 


20. 
—A plaintiff is not estopped by an evidently false | 


statement in his plaint as to р: зевай, but the Court 
may look behind the statement aud deter 
its truth or otherwise and affirm or disallow 
seem right aud proper. 

аи A 


зі 
petition. 


s шау 
CnooNEE LALL е. КЕВАМОТ 
- W. R., 1864, 282 


Erroneous admission in 
party is not lound by au crroncous 
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1. STATEMENTS AND PLEADINGS —continued. 
admission in & petition. Квівто Prea роввин с. 
Рорро Locucy Mytex . . 6 W. R, 388 
22. — ~ Statement of dispossession 
in petition —Swi/ subsequently brought alleging 
possession. A statement of disposscssion made in a 
preferred under н, 269 of Act VIII of 1859 
person claiming land sold in exceution of & 
decree, aud erdered to he put in possession of the 
anction-purchascr, cannot operate as an estoppel in а 
subsequently brought by the claimant to ** estab- 
ish her rixht” on the allegation of her being in pos 
smion of the land in question. KHANUM JAN v. 
Ксттох LAL . 8 W. В., 95 


23. — Statement by stranger to 
suit—Transfer of interest of judgment-debtor 
— Liabilit y.— Where в person filed a petition in a suit. 
stating that all the interests of the judgment-debtor 
had been transferred to him, and for several years 
thereafter opposed all attempts on the part of the 
dverce-holder to issue execution,—Held that the per- 
воп who had во come forward, and had во interfered 
in the suit, was liable as a defendant, and that execu- 
tion could be issued uguinst him. А stranger to a 
suit cannot (even with the decrce-holder’s consent) 
во deal with a jud;ment-debtur as to acquire an in- 
terest in the suit which will enable him to oppose 
and prevent the execution of the decree, without 


rendering himself liable to be put upon the record 
as а judzment-lebtor. Lata PoOROHIT LALL e. 
SABEERUN . 3 А 5 . 1 W. R, 368 

24. Contradictory statements— 


Admission,—ln proceedings under Act XXVII of 
1860 the plaintiff, a widow, called herself the guar- 
din d trustee of her minor adopted son, but the 
certificate was granted to the defendant, who claimed 
under the husband's will, The plaintiff afterwards 
sued as her husband's widow, without an adopted son, 
to call in question the will set up by the defendant, 
the &--called adopted son supporting her action. Meld 
that the pluintiffs former statement in the Act 
XXVII case was no har to her present action, $002 
Mont DossEk v, Зсвоор CHUNDEL SHAH 


(У. R., 1864, 198 


25. — — — Admission of father as to 
ancestral property— Hoi far binding on sons. 
— In the case of auccstral property the admission of a 
father may be used as evidence against his sons, 
but is not conclusive, and docs not stop the sons 
from conteuding that such admission was collusi 
or crroucous. Nowscr КАМ v. DURBAREE SINGH. 

[2 Agra, 145 


26. — — —— Plea in former suit— Denial 
of will. - Held the plaintiffs were not estopped in a 
suit uuder a will for в le nial of 


y claimed. 

Naya Narain Rao r. Кама Nexo , 2 Agra, 171 
97. — — — . Erroneous plea8— Subsequent 
contradictory evidence.—In a suit for land the 
defendant. pleaded that the land was 
estate, Не subsequently tendered evidence, then 
first obtained, to show that the land had in 1814 been 
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1. STATEMENTS AND_PLEADINGS—continued, 
mortgaged to, and in 1831 bought by, his father. 
Held that the evidence was receivable notwithstand- 
ing the erroncous plea. RANGASVAMI AYYANGAR с. 
KBISTNA AYYANGAR . » . 1Mad., 78 


36. Admission by reversioner 
— Suit by party to prevent sale of property in which 
he has an interest.—Held that a party was not 
estopped from bringing a suit to bar saleof a property 
in which he bad a reversionary right by the fact that 
'evious occasions that he had no 

property. Suns Barsa v. 


ON. W., Part II, p.5: Ed. 1878, 65 

29, ————- Admission of predecessor 
in title—ZInderest in property—Decree.—When the 
‘admission of his predecessor in title ia set up against a 
party, it is open to him to show that tho person 
whose admission is alleged to bind him had at the 
time no intersst in the property (Evidence Act, s. 18), 
notwithstanding a decroe under which the property 
was sold as the property of the admitting person and 
another co-debtor. BEPIK BEHAREE SIRCAR г, NIL- 
mom 5іхон Оо . . 95 W. В., 135 


80. Admission of having trans- 
ferred rights— Failure of transferee to prove it.— 
A cold his right and interest under a decreo to B. 
Subsequently .4’s right and title were sold in satisfac- 
tion of в decree against him and purchased by С. В 
sued C, but failed to establish his title, or right to set 
aside the sale to C. А appeared in that suit, and 
admitted having parted with his rights to В. Held 
that he could not be now allowed to resume them, 
merely becauso В had failed to prove his title against 
С. Ново Раввнаю Roy Cuowpuey е, RAM CRUN- 
DER Вавоо . . . . ТМ. В., 860 

31. Admission in former suit— 
Effect between different parties. Tow suit brought by 
certain mortgagees against the inamdars to euforce 
mortgage rights existing since 1842, the defence was 
made that possession taken of the inam lauds by 
the Collector in 1845 had determined the original 
inam rights therein, as well as the lien of the mort- 
ge "The present zamindar, son and succeseor of. 

grantor of 1868, now sued claiming that he had 
determined the tenancy by & notice toquit, Held 
that the above did not operate as any estoppel as 
between the plaintiff and the inamdars, the zamindar 
not having been а party to the suit, but was ошу an 
admission, snd not conclusive, MAHARAJA OF 

VIZIANAGRAM v. SURYANARAYANA 
[L L. R., 9 Mad, 807 

82. —————— Difference between conten- 
tion in Original Court and Appeal Court.— 
Quare—Whether the plaintiff, having successfully 
contended before the Assistant Judge that his plaint 
was for a declaration of right merely without consc- 
quential relief, and therefore properly stamped, could 
be permitted to say in appeal that the house was the 
subject-matter of the suit within the meaning of s. 1С 
of the Bombay Courts Act, X1V of 1869. 
MOTICHAND JAICHAND г. DADAPHAI PESTANJI 

(11 Bom., 189 
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33. Diverse contentions in plead- 
ing—Account—Limitation.—A defendant, havi 
by his written statement pleaded that, if & gen 
partnership account were takeu, he would ho found 
not to be indebted to the plaiutiff in respect of cone 
tribution claimed, canuot also plead the Limitation 


‘Act as a bar to the taking of such account. DAYAL 
Jamas r. Кнатлу Арна . _. 12 Bom., 
It is not open to 


a defendaut to change the whole nature of his de- 
fence at the last moment, and to set up in a Court 
of appeal a plea which he has directly and fraudulently 
repudiated in the Court below. In an ejectment 
suit, the defendants, from whom the plaintiff alloged 
that he had purchascd the land from which he sought 
to eject them, aud who had before suit by parol dis- 
claimed the plaintiff's title, set up in their written 
statement an adverse title in themselves. — The lower 
Court found the plaintiff's allegation to be true. 
Held that the defendants were estupped from cou- 
tending on appeal that they were occupancy raiyats, 
and therefore not liable to be ejected; and that b; 
their own conduct they had forfeited the rights which 
they claimed. Ѕ0ТҮАВНАМА DASSEB с. KRISHNA 
Снохрвв CHATTERJEE . LL, R., 0 Calc, 55 
[6 C. L. R., 876 
35. — False admission of ancestor. 
—A false admission made by a serishtadar to avoid 
losing bis appointment does not estop his heirs from 
afterwards sctting up the truth, МАнОмЕр Warsz 
e. 5совквоомівва . . . OW. RR, 88 


36. — Fraudulent statement—4d- 
mission.— When, in answer to a suit, two parties com> 
bine to make в statement to defeat a third party, it is 
competent to either of those parties, when they are 
opposed to each other in a suit, to say that the com- 
bined statement was false, and intended as fraud 
against the third party. ‘The admission in the former 
suit is not to be regarded as an estoppel against 
either of the two partics in a subsequent suit, but the 
Court is competent to enquire into the chsracter of 
the transaction and to declare it void, if it is satisfied. 
that the transaction is not в bond fide onc. ВАМ 
Santu 8іхон с. Pran Pares . ` lW. B, 

‘Affirmed by P. C. in Вам SURUN SINGR r. PRAN 


РЕАВЕЕ 
[15 W. R., P. C., 14: 13 Moore's L A., 551 


37. Statement in former suit 
to defeat claim—Benami transaction to defeat 
creditors—Proof of true nature of (ramsactiom— 
Where the lower Appellate Court did not allow а 
defendant in the present suit to deny the truth of 
admissions made by her iu a former case, or toadduce 
evidence of ber own falschood and deceit, it was 
deemed to have acted iu opposition to the ruling of 
the Privy Council in в case in which a statement , 
previously put forward in а Court of Justice with a 
view to defeat the claim of the plaintiff was held to 
be no estoppel to the party’s showing the real truth 
of the tranmctiou, Even where the object of а be- 
nami transaction is to obtain в shield against & cre- 


ditor, the parties are not precluded from showing 
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that it was not intended that the property should 
pass by the instrument creating the benami, and 
that in truth it still remained with the person who 
Proiessed to part with it. DEBIA CHOWDHKAIN г. 
Bimota SoONDUREE DEBIA . .91W.R, 
GOPEENATH NAIK г. Jopoo GHOSE 
133 W. В., 42 
See RAM SURUN Sinn е, PRAN РЕЛВЕВ 
[15 W. R., P. C., 14: 18 Moore's L A., 551 
Upzy Kuxwar v. Lanu 
[6 B. L. R., 283:15 W. R., P. C., 16 
18 Moore's I. A., 588 
Вткохт Natu SEN о, GOBOOLLAN 51крАв 
à [24 W. R., 301 
ASHRUF SIRDAR v. BHUBO SOONDUREE 
[25 W. R., 40 
See MokUN MTLLIOK е, RAMJAN SIRDAR 
[9 C. L. R., 64 


and cases there cited. 

88. Entry in settlement papers 
—Persons not parties to administration paper.— 
Held that a cultivator is not bound by a condition 
entered in the village administration paper to which 
he was no party. MEHUR ALI e. KUNHYEB 

[1 Agra, Rev., 18 

CnUNDUN SINGH v. №вто . . 8 Agra, П 

GiRDHAREE LALL е. Оомвло SINGH 

[S Agra, 240 

39. Return of income tax—ZJn- 
come Taz Act ХХХІІ of 1860, в. 97, rule 4— 
Perpetuity of tenure.—Under rule 4, в. 97 of 
the Income Тах Act (XXXII of 1800), а return 
made to the Income Tax officer is not conclusive 
evidence against the party making it upon the point 
of perpetuity of tenure. JOWAHIR LALL е, Poo- 
KURUM SINGH . . . . 6 W.R., 262 


40. — ———— Petition submitting ac- 
count of income— Act IX of 1869, г. 19 —False 
statement of income.—A petition submitting the 
schedule of his income, filed by в petitioner in the 
Income Tax Ойсе, is-admissible as evidence against 
the person submitting and subscribing it; but it is 
not conclusive, and a false statement made in it, 
though it may render the petitioner amenable to a 
prosecution under Act IX of 1869, в. 19, docs not 
estop the person verifying the petition from proving 
that he made the statement to evade the income tax, 
and that the fact was otherwise than as stated. 
GnazzDHARER SINGH v. FOOLJHUREE KOOER 

124 W. R. 173 


2. DENIAL OF TITLE. 


41. ————— Parol evidence to prove 
different title from that in lease—Suit for 
rent.—A executed а kabuliat fora term of years to 
B as zamindar. В gave a patniof the zamindari 
to C. С instituted а suit for arrears of rent under 
the lease for a term of years against 4, the lessce. 
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ESTOPPEL—confinued. 
2. DENIAL OF TITLE—continued. 

A, in defence, adinitted the execution of the lease to 
B, but denied that B was his real lessor and 
ben lly entitled to the rent, alleging that B 
was опу  benamidar for а third party. Held that 
in India the English doctrine of estoppel did not 
apply, and that 4 was competent in a suit for rent 
to deny his Icssor's title as stated in the lease, and 
by parol evidence to prove в different title to that 
recited in the lease. LE v. KADERNATH 
Сиоскеввсттү 7 B. L. В., 120 :16 W. R., 186 
But see ФАТМАВАХАН Boss ғ. КАромвімІ DASI 
(7 В. L. В, 723 note 
42. —  ——— Evidence Act, s. 116— 
Landlord and tenant.—S. 116 of the Evidence Act 
does not debar one who has once been a tenant from 
contending that the title of his landlord has been lost 
or that his tenancy has determined. It precludes 
him only during the continuance of the tenancy 
from contending that his landlord had no title at the 
commencement of the tenancy. Аммо ©. BAMA- 
KRISHNA SASTRI . . LL. R, 2 Маа, 336 
43. — ——-— Denial by tenant of his 
landlord’s title— Ejectment, Suit for.—In a suit 
to eject a tenant holding over after the expiration of 
his lease, it is not competent to the tenant to set up 
that his laudlord, the plaintiff, holds under an invalid 
lakhiraj tenure, and that the zamindar and not the 
plaintiff is entitled to the land. Монввн CHUNDER 
Biswas e. GoogoorzRsAD Boss 


[Marsh., 377 : 8 Hay, 473 

44. Suit by land- 
lord for possession —Ejectment, Suit for.— 
The plaintiff sued for possession of a certain 


house, alleging the expiry of the lease (kabuliat), 
оп which the defendants held as tenants. 
The mamlatdar dismissed the suit, being of 
opinion that the plaintiff had no title to the house 
when hegranted the lease, aud the house belonged to 
the defendants when they executed the lease. Held, 
reversing the decree, that the defendants (tenants), 
having executed the kabuliat, could not deny the 
plaintiff's title as a ground for refusing to give up 
possession, and the mamlatdar himself, therefore, could 
not go into the question. Parbhudas v. Fulba, 
I, L. В. 19 Bom., 183 note, distinguished. PATEL 
Киавнат LALLUBHAI v. Harcovan MANSUKH 
[L L. R., 19 Bom., 138 
45. Regular suit by 
tenant.—If the existence of a tenancy be established 
by the fact of the tenant’s payment of rent to his 
landlord or otherwise, the tenant cannot ordinarily 
dispute the title of his landlord in a suit brought 
against him for recovery of possession. Не must 
first give up possession, and then, if he has any 
title aliunde, that title may be tried in a suit of 
ejectmont against tho landlord. Vasvpsy рал e. 
ABAJI RANU . . + B Bom, A. С. 175 
46. — — —— Denial of title as holding 
under unregistered document— Admission of 
landlord’s right.—Where a teuaut has repeatedly 
acknowledged that a person in possession of the pro- 
prietary right was entitled to receive rent, and has in 
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fact attorned to him, he cannot afterwards be al- 
lowed to question the validity of the title of such 
person on tho ground that the instrument by virtue 
of which possession of the proprietary right had 
been obtained was ue week SHUMS Анмор о. 
GooLAM МонЕЕ-00р-ркЕн . . 3N. W., 153 


47. Denial by tenant of land- 
lord's title—Evidence Act (I of 1572), s. 116— 
Derivative title.—4A, a raiyat, being in possession of 
a certain holding, executed  kabuliat regarding 
this holding in favour of В (who claimed the land, 
in which the holding was included, under в derivative 
title from the last owner), and paid rent to В there- 
under. Held that A was not estopped by s. 116 of 
the Evidence Act from disputing B's title. The 
words “ at the begining of the tenancy ^" in s. 116 of 
Act I of 1572 only apply to cases in which tenants 
are put into possession of the tenancy by the person 
to whom they have attorned, and not to cascs in 
which the tenants have previously been in posscssion. 
Тар MAHOMED о. KALLANUS 

[L L. R., ll Calc., 519 

48. — - . Denial of lessor’s title— 
Co-sharers— Lease from one of several co-sharers.— 
А person taking a leaso from one of several co-sharers 
cannot dispute his lessor’ s exclusive title to receive 
the rent or sue in ejectment. JAMSEDJI SORABJI t. 
LAKSHMIRAM ВАзАнАм LL, R., 13 Bom., 828 


49. —  — — Unassessed waste reclaimed 
by plaintiff—Eridence Act (I of 1872), в. 116 
—Puttah granted to defendant.—The plainti 
was the holder of a warg in Canara, demised 
cont waste land to one who brought it into cultivation 
and remained in occupation for two years. The land 
was not assessed to revenue in the name of cither of 
these persons. At the end of two years, the tenant 
let into cecupation a sub-tenant who subseyucutly 
assigned his right to the defendant, the holder of a 
neighbouring warg. Tho defendant obtained в 
pottah for tho land from the revenue authorities. In 
а suit by plaintiff to eject the defendaut,— Held that 
the defendant was not estopped from setting up а 
title adverse to the plaintiff, aud that his possession 
became adverse when the pottah was grauted to him. 
ЗОВВАВАТА v. KRISHNAPPA 

[L L. В, 12 Mad., 438 


. — ——— Denial of right of fishery 
in river— Licensee on payment of rent of fishery 
in marigable ricer—Suit for ejectment.—ln an 
ejectment suit in respect of a julkur in а navigable 
river, the defendant, if he has paid rent to the 
plaintiff or his predecessors, is precluded from raising 
& defence that tho plaintiff cannot have an exclusive 
right of fishery in в navigable river, боов Harr 
MAL r. AMIRUNNESSA Kuatoon LC. L. В. 9 


51 ———— Denial of title of person 
supposed to be landlord—Payment of rent— 


Title, — In а suit for rent by в patnidar, who claimed 
under a lease granted him by a Hindu widow, whose 
husband had lefta will giving her no power to alien- 


ate,- Held that, although it was shown that the 
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widow had been in receipt of rents, the suit was 
rightly dismissed. Опе who pays rent to another, 
believing him to be the landlord’s representative, ів 
not estopped from afterwards showing tho want of 
title in that other: eo here the defendant was not 
estopped from showing that, under the deceased 
husband's will, the plaintiff had no title Banse 
Млонов GHOSE є. THAKOORDAS MUNDUL 

[B. L. R., Sup. Vol, 588: 6 W. R., Act X, 17 


TiLLESSUREB KOER v. ASMEDH KOOER 

(24 W. R., 101 
Landlord and tenant—Collu- 
sion.—The plaintiff in an ejectment suit had estab- 
lished in a former suit that land formerly the 
property of the second defendant's father had been 
sold under a decree and purchased benami for him 
(the plaintiff), aud that в rent agrocment in respect 
of the same lands entered into between tho osteusiblo 
purchaser and the ürst defeudant had also been 
entered into by the former on his behalf; and 
possession had been formally delivered to the 
plaintiff under process of Court. It now appeared 
that the second defendaut, who contested the validity 
as against him of the decree under which the land 
was sold, having withdrawn a suit filed by bim to 
declaro the sale invalid as against him after his 
father’s death, had colluded with the first defendant 
and collected rent from him. Held that the second 
defendant, having como in by collusion with the first 
defendant, was precluded from denying the plaintiff's 
title and was liable to the plaintiff for the rent collected 
by him from the first defendant. РАВСРАТІ г, 
NARAYANA . LL. R., 13 Mad, 835 


58. Mortgagor and mortgagee. 
— The karnavan of a Malabar tarwad, having the 
jeum title to certain land and holding the uraima 
Tight in a certain public devasom to which other land 
belonged, demised lands of both descriptions on 
kanom to the defendants’ tarwad, and subsequently 
executed to the plaintiff a melkanom of the first- 
mentioned land and purported to sell to him the jenm 
title to the last-mentioned land. — In a suit brought 
by the plaintiff to redeem the kanom and to recover 
arrears of rent,—Held that the defendaute wero 
mot estopped from denying the plaintiff's right to 
redeem ou the ground that he did not represent tho 
Govasom ; and that the plaintiff, who had denied the 
title of the devasom in the Court of first instance, 
was not entitled to redeem the капот as a whole, by 


virtue of his admitted pre pert [ed premises 
comprised in it. КохнА PANIKAR © KABUNAKABA 
di {LL R, 16 Mad., 838 
—-- Mortgage 


nt of mort 
redemption 


Fuges or tenant from disputing bis mortgagor's or 
landlord 
from showin 


under whi і 
Where a tenant at fixed rates, who, having mortgaged 
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his fixed rate holding by a usufructuary mortgage 
and put the mortgagee in possession, was ejected by 
the zamiudar, subsequently. sued the mortgagee, who 
had remained in possesion after his mortyagor’s 
ejectment, for redemption, it was held that the 
mortgagee could plead successfully that the 
interest in the hold had determined 
ment of tho mortgagor.  NAKCHXDI 
Внлолт е. №акснЕрІ Misr 
[L L. R., 18 AIL, 320 
55. Applieation for tenure to 
Collector under wrong impression—Z.iabi- 
lity for rent.— Where application із made to а Col- 
lector for a tenure liable to pay revenue on account of 
an estate which applicant bas carved out of unoccupied 
waste, and it is found that Government 
peti to create such a tenure, the applicant is not 
md by his offer made under an erroucous impres- 
sion, nor is he estopped thereby from pleading as 
against the landlord that he is not liable to pay any 
rent. BRHONATH Cuowpky г. Lart Meau Мих. 
NEEPOOREE к Ы . 14 W. R, 301 


56. ———— Denial in former suit of re- 
lationship of landlord and tenant—Suit for 
possession.—A rent suit having been dismissed upon 
defendant denying that be was а tenant of the plain- 
tiff, the latter sued the former for khas possession. 
Held that, after his former denial, defendant, could 
not vow claim в attlement and refuse the khas 


Possession sought. SONAOOLLAM r. IMAMOODDEEN 
(24 W. R., 278 

Dave Misser r. Мсхосв Mean 
[2 C. L. B, 208 


—— Payment of rent, Suit to 
contest title after— Payment under erroneous 
impression.—The plaintiffs were the registered hol 
етв of the villaze of Mahkoli, in the Ahmedabad 
Collectorate, for which they obtained а sanad in 1864, 
under Bombay Act VII of 1 The defendants 
were the descendants of the original owners of the 
village, who, ahout 1768, finding themselves unable 
to meet the expenses attaching to the vil 
their title to it to the ancestors of the pl 
condition of retaining в third of the lands rent-free 
as their vanta or share, sub ject to no other condition 
but a house tax. Held that the circumstances бё 
not constitute the relutiouship of landlord and tenant 
between the parties. The fact that the defendant 
had for some years paid to the plaintiffs part of the 
amount of quit-rent levied from the plaintiffs by Gov- 
ernment did not estop the defendants, when better 
informed of their rights, from contesting the title of 


the plaintiffs to auy further payments.  JESINGBHAI 
т. Натал =... LL. R, 4 Bom, 19 
58. Acceptance of lease under 


coercion—Payment of rent.—A person accepting 
a lease under cocreion is not bound by such accept- 
ance, nor do payments of rent by him to the person 
granting the lease estop him from questioning the 
title of the payee, unlcas the payee let him into posses- 
sion. Even then the effect of the payment as an 
estoppel would be confiued to the titleof the payee at 
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the time posscasion was given. COLLECTOR OF ALLA- 
НАВАР” v. SUBAJ Bake . « 6N. W.,888 


3. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS. 


50. — — —— Deed, Construction of.—Tbosc 
who rely upon a document as sn estoppel must clearly 
establish its meaning; if there is any ambiguity, the 
construction may be aided by looking at the surround- 
ing circumstances.  MEWA Kowar г, Нстав KUWAN 
08 В. L. R., 313 

60. —— --- Statement in bond—E«- 
dence of amount of consideration actually receiced. 
— Where a suit wus brought upon two native bonds 
executed by the defendant for the principal and in- 
terest reserved, and the bonds containcd а statement 
that the principal had been borrowed and received in 
cavh,— eid that it was open to the defendant to show 
by evideuce that only a portion of the principal sam 
had been received by him. The strict technical 
doctrine of Enylish law as to estoppcls in the case of. 
deeds under swal does not apply to the written instru- 
ments ordinarily in use amongst the natives of India. 
GAUREVALLABA RAMCHANDRA BOMAYA МАК ©. 
Vinarra Сивтті . + 3 Mad, 174 
61. — —— Stipulation in bond—Proof 
of payment—Omission to endorse payment.—A stie 
pulatiou in a bond that all payments should be en- 
dorsed ou the back thercof, and that all other pleas of 


| repayment would be futile, does not cstop the defen- 


dant from proviug by other means that the debt, or 
part of it, has becu satisfied, Kates Doss MiTTRA 
v. TARACHAND HOY . . . 8 W. R., 316 


See GIRDHABEE SINGH е. LALLOO KoonwuR 
[9 W. R., Mis., 33 
Narain Онрів PATIL v. Morrat RAMDAS 
[L L. R., 1 Bom., 45 


62. —— —— Agreement of parties—Irre- 
gular procedure, Agreement to be bound by.—Where 
a Court has a general jurisdiction over the subject- 
matter of a claim, parties may be held to name 
ment that the questious between them be 
heard and determined by proceedings coutrary to the 
ordinary cursus curi. SADASIVA PILLAI ©. BAMA- 
LiNGA Puta 16 B. L. R., 383: 24 W. R., 198 

[L R., ЗТ.А., 319 


5нко огам LALL e. BENI PROSAD 
(I. L. R., 5 Calc., 27: 4 С.І. Rọ, 99 


Acquiescence of 
judyment-debtor in irregular procedure—Omission 
to proceed under s. 90 of the Transfer of Property 
Act.—Where the mortgaged property was sold in 
execution of a mortgage-deeree, but the sale-procecds 
not having been sufficient to satisfy the decree, the 
decree-holder, without proceeding under в. 90 of the 
Transfer of Property Act, made applications for the 
execution of the decree for recovery of the unsatistied 
balance by the attachment aud sale of other 

perties of the judgmeut-debtor, and the applications 
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were allowed and subsequently struck off, and the 
judgment-debtor raised no objections, although notices 
were served ; and the decree-holder haviug applicd for 
execution again, the judgment-debtor raised an 
objection that the decree could not be executed, as 
no decree as provided for in в. 90 of the Transfer of 
Property Act had been obtained,—He/d that the 
effect of the previous proceedings being struck off 
after notice to, but without objection from, the judg- 
ment-debtor, is to estop the judgment-debtor from 
raising the objection, and the order of the executing 
Court (which was aleo the Court competent to pass 
a decree under в. 90) allowing execution to proceed 
against other properties of the Judement-debtor 
should be taken to have the effect of в decree made 
under в, 90. Sadasira Pillai v. Ramalinga Pillai, 
. R., 193 P. C. followed. Марис SUDAN 
СНАСКЕВВОТТЕ c. KAILASH CHUNDER BRAHMACHARI 

[3 C. W. N., 254 


64. ——— ———- —— Agreement to 
abide by punchayet— Proceedings to show decision. 
of punchayet inequitable.— Au agreement between the 
= parties to abide by the determination of a punchayet 
fixing the line of boundary, and the determinatiou of 
the punchayet, were held to be not conclusive evidence 
so as to bar either party from showing the determina- 
tion of the punchayet to beinequitable. Мокоррімв 
OP Movza KUNKUNWADEY IN PERGUSNAH JAMU- 
CUNDI г.,ЕМАМРАВ BRAHMINS OP MovzAH Soor- 


(7 W. R., P. C., 8: 8 Moore's L A., 888 


65. — — —— Effect of valid award on re- 
ference to arbitration— Defence of submission | 
to arbitration and award upon the matter in suit 
before suit brought.—An award upon a question re- 
ferred to arbitrators on whose part no misconduct or | 
mistake appears, coucludes the parties who have sub- | 
mitted to the reference from afterwards coutestiug | 
in a suit tho question so referred aud disposed of by | 
the award. Two widows of a deceased Hindu referred 
genorally to arbitrators the question of their rights, | 
mier in the estate of their deceased husband, 
including the matter whether there was, or was uot, 
any cause disentitling the widow who afterwards 
brought this suit for Бег share in the estate against 
the other who had obtained possession of the whole. 
The arbitrators declared her to be disentitled to suc- 
ceed to any portion of the estate, and awarded her 
maintenance ouly. Held that, in the absence of 
mistake or misconduct on the part of the arbitrators, 
the award was binding on the parties, BHAGOTI v. 
Cuaxpax 

[L L. R., Ц Calc., 386: L. Е.,121. A., 07 


66. —————_- Contract—Con- 
struction of agreement to refer— Breach of contract. 
—The plaintiffs, on the 4th August 1881, entered into 
a contract with the defendant for the sale to the latter 
of a quantity of goods of a certain description “to be 
delivered up to the 31st December 1881.” The plain- 
tiffs stipulated that they would make no sales of 
goods of the same description to others before Lut 
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December 1881; aud the contract contained an arbi- | 
tration-clauso to the cffect that “ if the buyers object 
to accept all or any of the goods offered to them by 
the sellers in fulfilment of the contract on the ground 
of any variance, difference from the sample or muster, 
inferiority in weight or quality or colour, or damage or 
defect, or any other ground whatsoever,” such ob- 
jections should, in case of disagreement, be referred 
to two arbitrators, ouc to be uamed by the sellers and 
the other by the buyers. Such arbitrators to decido 
“whether the buyers’ objections were valid, and if so, 
what allowance on the whole coutract price will be a 
reasonably adequate compensation to the buyers for 
such variauce, difference, inferiority, damage, or de- 
fect, if any, and such decision shall be final aud bind- 
ing on toth parties.” If either buyers or sellers 
failed “to name an arbitrator within two days after 
being requested by the other to do во, the decision of 
the arbitrators named by the buyers or sellers, as the 
case may be, shall be final and bindiug on both 
parties." The goods arrived in Calcutta between the 
4th and 24th November 1881. On the 15th August 
the plaintiffs entered into other contracts with other 
buyers for the sale of the same description of goods 
at в lower | rice than that at which they had sold to 
the defendant; these contracts were on the terms 
that the goods were not to arrive in Calcutta until 
after the 31st December 1881. The defendant refused 
to accept the goods on the ground that the plaintiffs 
bad committed a breach of the contract by entering 
into other agreements for sale of the same description 
of goods before the 1st December, and refused to pay 
the difference between the coutract price and the 
market value which the plaintiffs demanded from 
him. The plaintiffs thereupon appointed an arbitra- 
tor, who (the defcudaut declining to appoint an arbi- 
trator) proceeded to act iu the matter, and, finding 
that the plaintiffs had not committed a breach of the 
contract, made su award in their favour for #850, the 
difference in price of the goods at the contract 
and market values. The plaiutiffs sued to recover 
the amouut due to them under the award, or in the 
alternative for 850 as damages for nou-acceptance 
of the goods. Held that the defendant was uot, estop- 
ped by the award from scttiug up the breach of tho 
stipulation т ot to sell other goods of the same descrip: 
tion before the lst December 1881 ав a defence to 
the suit. Per Олвти, C.J.— The question whether 
the plaintiffs, by making the other contract, had 
committed a breach of the stipulation, was uot properly 
а subject of reference to the arbitrator under the 
arbitration clause. The general words in that clause, 
“or any other grounds whatsoever,” mean any other 
grouuds of в like character, aud do not include a pure 
question of law. CARLISLES, NEPHEWS & Co. e. 
BICKNAUTH BUCKTEARMALL. 

[L L. R., 8 Calc., 809 


Agreement not to execute 
Order in conformity with agrees 
menf,— Where the parties ton suit have by natural 
agreement made certain terms and informed the 
Court of them, aud the Court has sanctioned the 
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arrangement and made an order in conformity with it, 
and the agreement has been acted upon, neither party 
is at liberty to resile from it. The question whetber 
such au agreement does or docs not violate the rule 
that a Court cannot add to Из decree, becomes under 
the circumstances one which the Court will not enter 
into; the party who sceks to raise sch question 
being estopped by his own conduct, and the action of 
the Court taken thereunder, Suzo ботам LaLL е. 
Вехі Prosan 

(LL.B, 5 Calo, 37: 4 С. L R., 29 


68. Benami leases—Lease in 
name of wife—Showing true nature of transac- 
tion.— Held that it would be very incquitable that 
there should he anything in this country of the nature 
of the old English doctrine of estoppel by deed. А 
party giving а kabuliat nominally in favour of А is 
not estopped from pleading that be did not contract 
with at all, and that he did not obtain the leased 
premises from her, but that she knew nothing of the 
transaction, her name being used mercly as а matter 
of convenience between the lessee and het husband. 
KEDARNATH CRUCKERBUTTY v. DONZELLE 

[20 W. R., 358 


Admission of validity of 
Pi inm admission by an adoptive mother in а 
suit brought by her mother-in-law to set aside the 
adoption, that an alleged unomuttce-puttur under 
which her mother-in-law had previously professed to 
adopt а son to her deceased husband was valid, 
would not estop her adoptive son from denying the 
validity of that instrument in a suit subsequently 
brought by him for the assertion of his rights under 
the adoption. ANNUNDMOYR Cuowpunatn ө. SHEED 
Nm Вох . ` . . Marsh. 455 


Admission of execution of 
deed Contest s to validity. —The mere fact of 
в person hai in a previous suit admitted the 
Mule obs deed, dia Xl preclude her from con- 
testing its validity and maintaining that it was & 
colourable and not a real conveyance, USHRUFOO- 
nee BEGUM с. GaIDBAREE Lait 10 W, R., 18 


———— Agreement not to execute 
Mime Wrongful execution in breach of agree- 
ment—Deed of conditional sale—Defeating claims 
of third persona— Mazim, “In pari delicto potior 
est conditio possidentis, ~The plaintiff sued in 1875 
to recover possession of immovesble property which 
the defendant had obtained in 1873, in execution of 
an ez-paríe decree dated the 8th June 1861. That 
decree was founded on а deed purporting to be a deed 
of conditional sale dated the 24th December 1853 
executed by the plaintiff in favour of the defendant, 
The plaintiff alleged that the deed was executed in 
order to protect the property against the claims 
of plaintiffs son, and tho plaintiff sought to ect it 
aside on account of defendant’s breach of an 

ment dated the 16th January 1856, whereby the 
defendant stipulated that plaintiff's possession should 
not be disturbed. Tho defendant, inter a/id, pleaded 
estoppel. Held that plaintiff was not estopped from 
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showing the real truth of the transaction between 
plaintiff and defendant, and from obtaining relief 
through the Court against defendant's breach of 
good faith, because of plaintiff's attempt to hinder or 
defeat the possible claim of a third party, the maxim 
“In pari delicto potior est conditio possidentis” 
not being applicable without qualification to India, 
where justice, equity, and good conscience require по 
more than that a party should be precluded from 
contradicting, to the prejudice of another, an instru- 
ment pretending to the solemnity of в deed, when 
the parties claiming under it or their representatives 
have been induced to alter their position on the faith 
of such instrument. РАВАМ SINGH г. LALJI MAL 
[L L. R, 1 All, 408 


72. —— Benami conveyance — Rela- 
tion of landlord and tenant.—The plaintiff having 
mcd to obtain posecesion of certain land which tho 
defendant held as tenant, and in respect of which he 
had for some years paid rent, the defendant alleged 
that, prior to the time when he became tenant, the 
plaintiff had for розй consideration conveyed to him the 
premises leased, together with other property. This 
conveyance was found to be в mere benami trans- 
action. Held that the plaintiff was not estopped 
from asserting the tenaucy, and under the circum- 
stances was entitled to recover. НА е. 
Ham. . . . . L. R., 199 


78. — — — Mortgage fraudulently made 
to defeat execution of oe mort- 
gagor to sue subsequently to recover possession.—In 
1851 T obtained a decree against G, the father of 
the plaintiff, In order to defeat the execution of that 
decree, G, collusion with one B, permitted the 
latter to obtain а decree based upon an award against 
him, and to sell the land in execution, at which sale 
В himself and another person purchased it. In 1857 
these purchasers sold the property to V (defendant 
No.1). In 1868 T attached the land in exocutiou 
of his decree, but the attachment was raised on the 
application of defendants Nos. 1 and 3, who alleged 
that the property was theirs. In 1876 the plaintiff, 
who was the son of G, sued the dofeudanta to recover 
possession. Не alleged that the transaction was 
only ostensibly в sale, but was really a mortgage 
made by his father to the defendants, and that 
the defendants held as mortgages Two documents 
were produced (exhibits 19 and 18), dated respec- 
tively in the years 1855 and 1862, whereby defendant 
Ко. 1 as а mortgagce acknowledged the receipt of two 
sums of R375 from С. It further appeared that on 
the faith of exhibit 18 the defendants had beeu 
permitted to remain in possession for ten years with- 
Out disturbance as mortgages The subordinate 
Courts held that the decree, sale, and re-sale of the 
lands were fraudulent and collusive transactions, and 
that, @ having been a party to the fraud, the plaintiff 
could not recover the lands from the defendants. 
On appeal,—Held that the plaintiff was entitled to 
recover ; that the defendants, having accepted repay- 
ment of R750 as mortgagecs, and, as such, having 
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been permitted to remain in possession of the lands | 
without disturbanco, were estopped from setting them- | 
selves up as purchasers or owners, which false cha- | 
racter had been morcly assumed for the purpose of 
defeating the execution of the decree obtained by 7, 
Млнарал GOPAL BAKLEKAR v, VITTRAL BALLAL 
[L L. R., 7 Bom., 78 


T4. Mortgage without being 
owner of property—Suhsequent ownership by 
mortgagor of the same properly—Auction-pur 
chaser—Validity of mortgage—In 1871, M, the 
mortgagee of cortain property, styling himself the 
owner of it, mortgaged it to S. In 1875 M became 
tho owner of such property by purchase. In 1877 
such property was put up for sale in execution of 
a decree against M, and 4 purchased it. 5 subse. 
quently sued М and A to enforce the mortgage of 
such property to him by AM. Held that, iuasmuch 
as, if S had at any time sued М to enforce such 
mortgage after he had become the owner of the 
mortgaged property and before A had purchased 
it, М would have been estopped from denying the 
validity of such mortgage, and as there was nothing 
fraudulent in such mortzage, and A bad purchased 
with в knowledge ‘of the facts, after M had become 
the owner, 4 was estopped from denying the validity 
of such mortgage, and the mortgaged property was 
liable in his hands to Ss claim. Seva RAM v. Aut 
BAXKHSR . . . L L. R., ЗАЦ,, 805 


75. — — Declaration in deed of sale 
—Admission.—The mere fact of a vendor declaring 
in her deed of sale of в moiety of а landed estate that 
she was tho proprietor only of that moiety, and that 
the other moiety belonged to her deccased sister's 
son, was held not to be conclusive evidence against 
her being proprietor of the other moiety, nor to 
injure the right of a purchaser from her of such 
moicty. NcNHOO SaHoo e. Воорноо JuMMADUR 

03 W.R., 3 

76. — — — Suit on a document executed 
by defendant in which he was described 
as a trader—Plea in suit that he was an agricul- 
turist—Dekkaw Agriculturist? Relief Act (XVII 
of 1879).—The mero fact that the defendant de- 
scribed himself in the instrument, ou which the 
suit was brought, as a trader, would not of itself estop 
him from pleading at the trial that he was an 
agriculturist, and entitled to the protection of the 
Dekkan Agriculturists’ Relief Act. There must be 
evidence to show that by describing himsclf as & 
“trader” he represented himself as а trader, and 
intended that that representation should be acted оп 
by the plaintiff, KADAPPA v. MARTANDA 

[L L. R., 17 Bom., 227 


TI. Statement in deed of as- 
signment— Ecidence of knowledge of alteration 
im purpose of assignment.—Tho plaintiffs recoived 
ап assignment of debt due to в third person not a 
party to tho suit. The document assigning tho debt 
showed on the face of it that the assignment was an 


solute. payment to the plaintiff, and evidence went 
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8. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS—continued. 


to show that such payment was in part payment of a 
debt due from the defendants to the plaintiff. Held 
that, in default of evidence to show that tho defen- 
dants were aware of any intended altoration in the ap 
Parent purpose of the assignment, the plaintiff was 
precluded from saying that he had received it in any 
other light. SCINDE, PUNJAB, AND DELHI BANK г. 
Морноовооронх CHowpH&Y 
[Bourke, О. C., 388 
78. ——— Recital in kobala—Title, 
Proof of— Variance between Pleading and Proof.— 
A claimed certain property from B, the daughter of 
C, on the ground that on the death of C it had de- 
scended to D as the heir of C, and produced a kobala 
containing a recital that on the death of C, who had 
died childless, it had descended to D. Held that 4 
was not estopped from proving that C had left a son, 
E, who survived him, and that D was entitled to the 
property as E's heir, and that D’s heir could give the 
title to such property. боов Mowzz DEBEA e. 
KRISHNA CHUNDER SANNYAL 
[I. L. R., 4 Calc., 897 
79. — Estoppel of judgment- 
debtor by previous petition—Application to 
ale in execution of decree not mentioning 
‚гама and irregularity.—The fact that a judgment- 
debtor, who petitious to have the sale in execution of 
the decree against him set aside on the ground of 
fraud and irregularity, has, in a petition made 
previous to the sale ‘asking for its adjournment, 
made no mention of the irregularities relied on does 
not create an estoppel. Mahatab Deo v. Leelanund 
Singh, I. І. R, 7 Calc. 618, followed. RAMAN v. 
KUNHAYAN . . LL.R.17 Mad, 804 


80. — ———— Parties to suit both deriv- 
ing title from the same document —Quwestios 
of AERA Tec soie pid Sor possession.—The 
plaintiff sued the defendant to recover a sum of money 
by attachment and sale of certain property in the 
legal possession of the defendant. Both the plaintiff 
and tho defendant professed to derive their title by 
virtue of & document which the Court found was 
id according to Mahomedan law. Held that the 
defendant was not estopped from denying its validity, 
and the Court was not bound to hold that the doen- 
ment, as between the partics, was valid, The defen- 
dant being in presession, it was for the plaintiff to 
establish her right to attach and sell the property by 
showing superior title in herself, whatever might be 
the rights of the defendant, KUVARBAI v. MIR 


ALAM KHAN Я . LL. R47 Вош., 110 
81. Rights of transferee of sub- 
lessee—Lease, Construction of—Right to deny 


ralidify of lease.—A Government farmer of a village 
(the farm being for his life) sub-leased it, and the 
sub-lessce, in consideration of a certain sum, made 
a perpetual lease in favour of the defendant at a 
certain annual quit-rent, Subsequently the proprie- 
tary settlemont of the village (the possession being 
conditional on expiry of farm) was made with the 
sub-lesseo, whose proprietary rights having been sold 
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at auction were purchased by the plaintiff, who sued 
to set aside the lase. Held, on the construction of 
the lease, that the proprietor professed it to be a рете 
petual lease, without reference to ity determination 
on the expiry of the sub-lease, and that the auctions 
purchaser, being the locum tenens of the permon 


whose rights he stopped, ва would 
have been the latter, from qu ing the validity 
of the lease in favour of the defendant. Кону 
Cuowney г. JANKEX PERSAD 1 Agra, 164 


Acquiescence— Right of Hindu 
swidows—Kffect of alienation of interest in subject 
of eit.—A Hindu d intestate left two widows ( 
aud М) as his co-heirceses, A document put forward 
by a third party (А) as will of the deceased have 
ing been set aside by the Courts. an order was passed 
in a summary suit, under Act XIX of 1841, by which 
the property was equally divided between the wi- 
dows. One of them (1) subsequently died, leaving 
а will disposing of her share to her relatives. Steps 
were taken during Z/s life by the other widow (M) 
and by H to resist the registration of the will; aud 
after D’s death 37 applicd for the attachment of 178 
share and the appointment of a curator, Нег appli- 
estion being dismissed, she commenced a regular 
Held that М” original acquiescence in the title se 
up by H did not deprive her of any rights which ac- 

, стаей to her as one of the co-heirs of her husband 
when that claim was decided to be untenable, nor 
could her alleged alienation of her share bar her 
present suit, BavoWaNpreN Dovey r, МухА BAFE 


[9 W. B., P. C., 23: 11 Moore's I. A., 487 


 —————— Solehnamah, Effect of— 
Finding by Judge on remand — Special appeal.— 
In a case which was remanded to be tried on its merits, 
being of opinion! that it was 
mal Judge of the zillah adhered 
to his former opiuion that the plaintiff's claim was 
barred by limitatiou, but found аз a fact that she 
had been a party to а solchnamsh and other acts by 
which she was estopped from her present claim. 
Held that the additional Judge was wrong in. enter- 
ing again into the question of limitation; but that 
his finding of fact could not be interfered with in 
special appeal, and that the plaintiff was barred by 
the solchnamah from maintaining this suit. Bhug- 
wan Deen Dobey у. Мупа Ваее, 9 W. R., P. Co 
23, distinguished. JUDOOBUNSEB KOOER e. ASMAN 
Коовв . . . 14 W. Е., 370 


84. — — — Minor, Contract by — Deed of 
relinguishment executed hy minor — Ratification by 
acqutescence.—A sued in 1885 to recover certain 
estates from В, alleging claim under his adoption, 
which took place in 1865. In 1875 A, being still a 
minor, relinquished by deed his claim to the estates 
for £12,000, but now alleged that he thought 
he was relinquishing it only in favour of the defen- 
dant's predecessor in title, who dicd in 1883, having 
been in posscesion of the estates since 1867. The 
Plaintiff attained his majority in Held that, 
whether the cause of action arose in 1865 or 1867, it 
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waa equally barred from 1879 : and tbat the plaintiff 
was bound by the deed of relinquishment, Assuming 
the plaintiff was a minor of 15 years of age at the 
date of the deed of relinyuishment, it is not likely he 
would not have understood its effect, or that he 
failed to ascertain it when he attaincd his majority in 
His conduct of acquiescence in it had, mores 
вн в ratification of the contract of relin- 
it, VENKATACHALAM г, MAHALAKSHMAMMA 
(LLB, 10 Mad, 272 
85. ———— Objection of minority 
raised after completion of purchase and 
possession by vendees.—The vendees in a suit to 
enforce a right of pre-emption set up as в dofence 
to the suit that the sale was invalid, on the ground 
that they were minors, and therefore incompetent to 
contract. Held that, as they had paid their money 
to the vendor and the conveyance had been perfected, 
and they were in possession of the property, they 
were estopped from urging such ground. Кивм 
КАВАМ v. HAB DAYAL . LL. R, 4 AIL, 87 
86. — Plea of non-liability to pre- 
emption of property acquired by pre-emp- 


tion.—The fact that a property has been acquired 
under a claim of pre-emption docs not estop the per- 
воп who has acquired it from pleading that the right 
of pre-emption did not extend to such property. 
Savio RAM e. Desr Pamsmap . ТМ. W., 


87. - Signature on blank bond 
— Blank stamped paper.—Where a person chooses 
to entrust to his own man of business & blank paper 
duly stamped as a bond and signed and sealed by 
himself, in order that the instrument may be duly 
drawn up and money raised upon it for his benefit, 
if the instrument is afterwards duly drawn up and 
money obtained upon it from persons who have no 
reason to doubt the bond fides of the transaction, it 
must, in the absence of any evidence to the contrary, 
be taken that the bond was drawn in accordance with 
the obligor's wishes and instructions, | WARIDUN- 
NESSA v. SURGADASS » LL. В. 5 Calc, 39 


88. — ———— Destruction of document— 
Omnia prasumuntur contra spoliatorem.—In в 
suit brought against a Collector to compel him to 
refrain from preventing the plaintiff executing his 
decree against certain land, the only issue being 
whether the land was the private property of the 
judgment-debtors or Government service land, the 
plaintiff alleged that the land had been granted in 
fec mainly by а sanad which he petitioned the mame 
latdar of the pergunnah to scarch for and send to the 
Collector ; and on reference by the High Court, the 
District Judge found that the Collector did destroy 
the document that purported to be a copy of a sat 
such as the plaintiff petitioned the mamlatdar to send 
for. Held that it was not competent for the defen- 
dant to say that the document was not such в one as 
could be legally admitted in evidence, and that the 


case came within the rule, Omnia presumuntur con- 
tra spoliatorem. — ARDESHIR DHANJIBHAI с. Cole 
| LECTOR OP SURAT . . 8 Bom, А, C, 116 


( 3533 ) 


ESTOPPEL cow inued. 
4. ESTOPPEL BY JUDGMENT. 


89. Civil Procedure Code, 1883, 
в. 18 (1859, s. $).— The doctrine laid down in the 
Ferien v Ee саге (2 Sm. L. C., 679) as to 

y judgment is applicable to cases tried 
under the cori "Procedure oae, в. 2 of which is 
consistent with that rule. KHUGOWLEE SINGH v. 
Hossen Bux Kaan 

(7 B. L. R., 678: 15 W. R., P. C., 30 


80. Decree— Difference between 
decree and agreement on which it was based.—So 
long as a deeree subsists unreversed and unvaried, 
the parties thereto and those claiming under them 
аге bound by it, and no effect can be givento any 
prior agreement regarding the same matter on the 
ground'that the terms of the decree differ from those 
of the pe agreement, notwithstanding that the 
parties had requested the Court which passed the 
decree to draw it up according to the terms of the 
agreement. JANKIBAI v. amg Bo ВАВСВАУ 


Bom., A. C., 241 

91. Decree in suit on kabuliat 
—Subsequent suit on same kabuliat.—A suit for 
rent was brought against the guardian of a minor, 
and the Court gave a decree founded on в kabuliat 
iven by the ancestor of the minor. After the minor 
come of age, a suit was brought against him for 
subsequent arrears under the kabuliat. Held that 


he was estopped by the decree in the former suit 
from denying the validity of the kabuliat. TARI- 
NBEPERSAUD GHOSE v. SREEGOPAUL PAUL CHOW- 
. Marsh., 470: 3 Hay, 503 


DHRY . . 


sion in statement in.— Plaintiff sued before on a ka- 
buliat of 1864, and did not admit in his plaint that 
Ъе had cancelled a former kabuliat of 1862, but 
merely alleged that the defendant had executed the 
kabuliat of 1864, which recited that the kabuliat of 
1862 had been voluntarily cancelled by the defendant. 
"The defendant denied the kabuliat of 1864, and the 
plaintiff, having failed from inability to prove it, was 
not estopped now from suing on the kabuliat of 
1862, and saying that that kabuliat was not legally 
cancelled by him. Dovwz е. Кноорев Raw MUN- 
DUL . . . 65 W. В. В, С. С, Ref, 16 

98. — — Decision of genuineness of 
documents.—An affirmation in general terms of 
the right of а plaintiff in a suit, which was based in 
some measure upon certain documents, is not such a 
decision between the parties as precludes the defen- 
dant from a question as to the genuineness 
of these documents in а subsequent suit between the 
samo partic. HURBREHUR MOOKERJRE v. OOVA 
Мотив Dossza . 13 W. R. 585 


94. —— —— —— Order for execution of de- 
cree without notice to judgment-debtor.—A 
[бе , against whom an order for exccu- 

n has been obtained behind his back, is not estop- 

from ‘da contending that there exists no 
which can be executed. ISHWARDAS JAOJI- 
vax Das е. рови. . 1, L. R., 7 Bom., 816 
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95. ———— Order disallowing objec- 
tions to attachment—Ciril Procedure Code 
(1859), a. 246, (1879), s. 283.—L, in execution of a 
decree against 5, a member of an und ed Hindu 
family, for a personal debt, attached the interest of S 
in certain lands alleged to be the joint property of 
the family of 5. К intervened, and objected to the 
attachment on the ground that the property was not 
family property or partible, — The objection was dis- 
allowed under в. 246 of the Code of Civil Procedure 
(Act VIII of 1859). No suit was brought by Æ 
within one year from the date of the order, but L, 
who purchased the right of S in the lands attached 
and sold, did bring а suit within а year from the 
date of the order to obtain what he had bought at 
the Court sale from К and others. Held that К 
was estopped from again pleading that the same pro- 
perty was not family property or partible. BAILBUR 

RI8HNA Rav v. LAKSHMANA SHANBHOGUR 

I. L. В., 4 Mad., 308 


98, —— — — — — — —— Ciril Procedure 
Code, 1859, г. 249, Rejection of claim under— 
Limitation—Adverse possession, Plea of.—Au 
order passed under в, 246 of the Code of Civil Pro- 
cedure, 1859, rejecting a claim after investigation, 
ill, if not contested by suit by the claimant, estop 
him afterwards from pleading adverse possession at 
the date of the order in a suit brought to eject him 
by the decree-holder. VELAYUTHAN v. LAKSMANA 
(LL R., 8 Mad., 506 
өт. – -=> -— - Civil Procedure 
Code, 1882, s. 335— Order rejecting claim petition, 
— Ап order rejecting в claim petition under в. 885 of 
the Civil Procedure Code, not being appealed against 
within one year, acquires the force of в decree. 
Velayuthan v. Lakshmana, I. L. R8 Mad., 606, 
followed. AOHUTA v. MAMMAYU 
LI. L. R., 10 Mad., 357 
98. ————— Order rejecting 
claim under Civil Procedure Code (1882), s. 981— 
iea— Non-joinder of puisne mortgagee in a mort» 
gage suit —Right of redemption — Transfer of Pro- 
perty Act (IV of 1883), s. 85—Claim in execution to 
mortgage premises.—A mortgagee sued on his mort- 
gage and obtained a decree against the mortgagor for 
the principal, together with the interest accrued due 
thereon, and for the sale of the mortgage premises in 
default of payment. А second mortgagee, who was 
not в party to the suit, intervened in execution, 
alleging that the land was not liablo to be attached 
and sold by reason of his mortgage, and the Court 
made an order recognizing the priority of the decree- 
holder’s lien and giving to the second mortgagee the 
opportunity of discharging it. No suit was brought 
to question this order. "The first mortgage was not 
paid off, and the mortgage premises were brought to 
sale. The purchaser, who was the first mortgagee, 
now sued for possession of the land, and his claim 
was resisted by the second mortgagee. Held (1) 
that the non-joinder of the present defendant in the 
suit on the mortgage constituted no bar to the pre- 
sent suit ; (2) that the second mortgagee was estopped 
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from now re-assrting his claim. KRISHNAN с. 
Cuapayan Котт: НАЛ L. R., 17 Mad., 17 


99. - — — Ciril Procedure 
Code (Act VIII of 1859), s. 246—Civil Procedure 
Code (Act XIV of 1882), вв. 281, 253—Limitation 
Act (XV of 1877), ach. II, art. 11— Limitation Act 
(ІХ of 1871), ach. II, art. 15—Suit for possession. 
—In certain excention-proceedings land was attached, 
but before the sale the judgment-debtors, with the 
permission of the Court, sold the land tothe plain- 
tiffs, Previous to this sale, certain persons had come 
forward in the execution-procecdings, and had 
claimed the land as having been sold to them by the 
father of the judgment-debtors: this claim was dis- 
allowed in November 1576. In 1881 the plainti 
alleging that they had been disposscssed by cert: 
persovs, amongst whom were the claimants in the 
execntion-proceedings, brought в suit to recover 
session of this land against these persons, This snit 
was decided against the plaintiffs in the lower Appel- 
late Court, on the ground that they had failed to 
prove that they had been in posacesion of the land 
twelve years before suit. On appeal to the High 

appellants, contended that 


proceedings having been rejected, and they not 
having brought в regular suit within one year from 


the order of rejection to establish their right to pos- 
session, the defendants were prevented by that order 
from contending that the plaintiffs had not been in 
‘possession at the time of that order. Held that the 
order did not operate as an cstoppcl against the de- 

it could so operate, it would 


right to possession, and that such time had not ex- 
pired, @вхр` LALL TEWARI г. Dexoxata ВАМ 
TEWARI . + -LL R, LU Calc, 673 


100.———— Construction of decree made 
in order in execution-proceedings—Finality 
of such order—Omission to appeal against order.— 
‘A Court having jurisdiction decided in the course of 
execution-proceedings (in an order which жав not 
appealed) that the decree to be executed awarded 
mesne profits according to its true construction. 
Held that this decision had become final between the 
parties, not under s. 13 of Act X of 1877, but upon 
general principles of law, as an interlocutory order in 
the suit. The order construing the decree having 
been made in the same suit in which the application 
was made, the qucstion whether the law of “res 
judicata” applied was not relevant, that term 
referring to a matter decided in another suit, БАМ 
KIRPAL v. ВОР KUARI 

[L L. R., 6 AIL, 369: L. R, ЦІ. A., 37 


Ciril Procedure 


Where » person on his own application 
a party respondent to an appeal, and on 
the case on appeal being remanded under в. 562 of the 
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4. ESTOPPEL ВУ JUDGMENT—continued. 
Code of Civil Procedure for re-trial on the merits, 
practically took no stepe whatever to defend the 
suit,—Held that he could not afterwards plead, by 
way of objection to execution of the decree, matters 
which ought to have formed part of his defence to 
the suit, had he chosen to defend it. Ram Kirpal 
v, Rup Kwari, I. І. R., 6 All, 269, referred to. 
Kisuas SAHAI ©. ALADAD KHAN 

[L L. R., 14 All, 64 
— — — ја reference to 
an application for execution of a decree, а Court 
made au onler between the parti onstruing the 
decree to award interest at a certain rate till pay- 
ment. Held that no contrary construction could be 
placed upon the deerce in в subsequent application in 
the execution proceedings. Rum Kirpal v. Rup 
Kwari, І. L. R., 6 All., 269, referred to and followed. 
Bani Raw г. Nannu Mau 
(LLB, 7 All, 102: L. R., 11 L A., 181 


103. —  —— Decree in suit to set aside 
adoption—RKerersioner.—Quare— Whether в de- 
erce in favour of the adoption passed in а suit by & 
reversioner to set aside an adoption is binding on any 
reversioner except the plaintiff ; and whether a deci- 
sion in such a suit adverse to the adoption would hind 
the adopted son aa between himself and any other 
than the plaintiff. JuxooNA Dassya е. ВАМАВООН- 
DARI DASSYA 

[L L. R., 1 Calc., 280: 95 W. R., 935 
L. R„3 L А., 78 
See BHAGWANTA v. SUKNI L L. R., 98 All, 33 


and Cuuzpau SINGH е. Duroa ртт 
[L L. R., 23 All, 359 


104, Effect of decree appealed 
from after compromise оп appeal—Limit of 
rule—No bar to persons contesting inter ге under a 
title derived from one of the original litigants. = 
An adoption having been held to be valid by the 
High Court on appeal from a Subordinate Court, an 
appeal to the Privy Council was preferred, when the 
parties entered into a compromise and the appeal was 
permitted to be withdrawn. Held that the decree of 
the High Court as to the validity of the adoption 
became final and was not affected by the compromise 
to allow the matter to be ayain litigated be- 

the partics or their pri Althongh the 
decision of & Court as to the validity of an adoption 
in a suit between 4 and В may, in any subsequent 
proceedings between A and those claiming under him. 
оп the one side and В and those cli ing under him 
on the other, estop the parties to such proceedings 
from again questioning the validity of the adoption, 
yet in a suit where both the contesting parties claim 
under В, such decision will not operate as an estoppel 
во as to prevent the validity of the adoption being 
again questioned by either party to such suit. 
VyYTHILINGA MUPPANAR v. VIJAYATHAMMAL 

(LL. R., 6 Mad., 43 
105. —— Decree in compromised 
suit—Purchaser pendente lite—A person who 
buys with her eyes open, pendeníe lite, cannot 


108. 
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maintain a suit involving a revival and re-trial of tho 
very question decided in her vendor's suit. NADUROO- 
NI88A BIBEE г. AGHUR Ам CHOWDHRY 
[7 W. R., 108 
106. ———— Decree in suit to impeach 
conditional sale—Purckaser from conditional 
rendor.—The purchaser of the conditional vendor's 
interest pending the suit to impeach the conditional 
sale must be bound by the decree in that suit. Gna- 
ZEE-OODDEKN v. BHOOKUN Doossy . 9 Agra, 801 


107. Decrees against sisters with 
life-interest in property of father— Efect of, 
on aurcicor.—The survivor of several Hindu sisters i 
not bound by decrees obtained against her 
during their lives, whose interest was only a life- 
interest in their father’s property, which on their 
death passed to the survivor as heir of her father. 
Јотеовткр Sonor т. Mantas Koonwar 

[7 W.R,1 


106, —— — —— Decree as to right of way 
—Effect of, аг against auction-purchaser of lande 
in mortgage suit—A brought в suit against B to 
have it declared that В posscssed no right of way 
over his lands. This suit was dismissed, and В 
obtained в decree establishing his right. Previous to 
the institution of this suit, 4 had mortgaged the 
same lands to C, who, after the suit, caused the lands to 
be sold under his mortgage, and became the purchaser 
at the auction-sale. In а suit by C against В 
to have it declared that no such right of way existed 
over the lands,—Held that С was not estopped 
by the decision against 4, his mortgagor, 
from again raising the question of the validity of the 
right of way over the said lands BoNowatia Nae 
v. Kortasn Снохркв DEY L Г. R, 4 Calc., 699 


109. ——— Reliance by plaintiff on 
саве in their favour subsequently reversed. 
—Where the plaintiffs appealed in both the lower 
Courts to the jurisdiction for the determination of a 
previous suit as evidence in their favour, and em- 
hodied it in their plaints as being а material particu- 
lar of the cause of action which they proposed 
to establish, they were not allowed in appeal to tho 
High Court to object to the reception by the lower 
Appellate Court of the judgment in question aa 
evidence in the present cause, on the round that 
they were not partic to that case, although the 
Judge, on review, reversed the jndgment he had 
already passed in favour of these plaintiffs on the 
strength of the decision of the High Court, which 
reversed the judgment in the previous suit on which 
the plaintiffs had relied. PANIOTY v. PARBUTTY 


CHOWDHRAIN . ЗУ. R., 492 
110. ——— — Decree in former unsuc- 
cessful suit— R. 


for the property. SHRIDHAR VINAYAK v. BABAJI 


віх Jivaji Я 
VOL. ц 


. 6 Bom., А. C., 220 
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111. — Suit for wasilat after de- 
cree for possession— Setting up title of third 
party.—In в suit for wasilat brought after a decree 
‘awarding possession to the plaintiff the defendant 
cannot set up the title of а third person. BENGAL 
Coan COMPANY e. РавЕвмвАН Ранка 

LMarsh., 105: 1 Hay, 181 

112. ——_- Decision in former suit de- 
claring patni sale valid—Claim in another 
Sorm.—Where в patni taluzh bad been sold for 
‘arrears of rent, and certain persons, claiming to have 
been in possession of the superior zamindari rights 
in the estate, had sought on в form-r occasion to set 
aside tho sale, but had failed, and now renewed the 
attempt,— Held that, even if the claim of these per- 
sons to the zamindari rights had been proved, which 
was not the case, they could not now repeat their old 
suit against the patnidar in & new form: still less 
could they, after having always denied the existence 
of the patni talukh, now claim in appeal to be its, 
owners, if it existed. Ново Nata Dass e. Roma 
NATH SURMA . . . В., 321 


118. — — —— Decree on disclaimer of title 
by defendant in written statement.—If one 
of the defendants in a suit for possession puts in a 
written statement disclaiming all interest in the 
property in suit and в decree is mado by reason and 
оп the faith of such disclaimer, the decree is valid 
against him and he is absolutely concluded by it so 
long as fraud is поё proved. RADHA KISREN CHOW- 
DHRY v, Komon SHAW . W.R,198 

114. — — — Decree by consent in former 
suit—Evidence Act, а. 116— Swit for possession.—- 
Plaintiff alleged а purchase of land from 4 and B,of 
which he afterwards granted them а pottah and 
retained them in posscssion, and he put in evidence 
a consent decree obtained against В for arrears 
of rent. Held, in a suit brought to recover posses- 
sion on the ground of the tenancy having expired, 
that the decree worked no estoppel against B by 
virtue of в. 116 of the Evidence Act, and did not 
relieve the plaintiff from the necessity of proving his 
case completely. SoLDAR MUNDUL г. NILCOMUL 
CHATTERJEBA . . . . 1C. L, В, 628 

115. Judgment by consent.—A 
judgment by consent raises an estoppel just in the 
same way as a judgment after the Court has exercised 
a judicial discretion inthe matter. LAKSMISHANKAR 
DEYSHANKAR г, VisHNURAM 

[L L. R., 34 Bom., 77 

116. — — —— Decree establishing joint 
liability — Sw r contribution— Denial of liabi- 
lity.— Where a joint decree, passed against several 
defendants, has been satisficd out of the property of 
one of them, and then a subsequent suit for con- 
tribution has been brought by the latter against her 
co-defendants in the former suit, there is nothing to 
prevent the defendants from showing that, as between 
themeelves and the plaintiff, the latter alone was 
liable to satisfy the in the former suit, and that 
conscquently they are not liable to contribute. 
Asman SINON r. Алмаз Ков . 3C. L. В, 406 
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117. ———— Decree against karnavan, 
Effect of— Representation hy karnavan of mem- 
bers of Malabar tarwad—Ciril Procedure Code 
(1882), ая. 13 and 30.—Although the members of 
a tarwad or family may, in an irregular fashion, be 
represented by в karnavan of the tarwad in à suit, the 
decree therein docs mot mise an absolute estoppel 
against members not actually brought on the record. 
Ittiachon v. Vellappan, IL. R5 Mad., 494 ; and 
Sri Devi v. Kelu Eradi, I. L. В J Mad., 79, fol- 
Jowed, KOMAPPAN NAMBIAR r. Ux NAMBIAR 

LL E.M Mad., 214 


5. ESTOPPEL BY CONDUCT. 


118. —__—— Representation made to, 
and acted upon by, party.—W hen a person wil- 
fully induces another to believe the existence of в 
certain state of things, and to deal with him on the 
faith of it, he and those who claim under him are con- 
clusively bound by the representation so made. 
AMBER ALI e, SYET ALI . R., 289 

BANEEPERSHAD є. Macy Srwom . 8 W. R., 67 


ne. — Evidence Act, 1872, s. 115 
Permitting person to leliere in ond acf upon the 
truth of anything.—S. 115 of the Evidence Act, 
which contemplates в person “ by his declaration, act 
ог omission intentionally causing or permitting an- 
other person to believe a thing to be true and to act on 
that belief,” in which case he cannot * deny the tmth 
of the thing,” refers to the belief in а fact and not й 
a proposition of law, RAJNARAIN Вовк т, UNIVER- 
BAL Lire Assurance Co. , L L. R., 7 Calc., 594 

foc. 561 


130, Admission of 
point of law.—An admission on a point of law is not 
‘an admission of a “thing ” so as to make the admis- 


sion matter of estoppel within tho meaning of s. 115 
of the Evidence Act. Jotendro Mohun Tagore v. 
Ganendro Mohun Tagore, 9 B. L. R., 877: L. Ra 
I. А. Sup. Vol., 47, and Gopee Loll v. Chundraolee 
Bukoojee, 11 B. L. R., 391, referred to. JAGWANT 
Siem e. Зшан Sion . L L. R, 91 AlL, 285 


121. Estoppel caused 
by representation om which action has followed 

Title, as between rival purchasers supported by 
an estoppel affecting the assignee of the person es- 
topped—Notice.—The law enacted in the Evidence 
Act, 1872, в. 115, relating to estoppel as в consequence 
of declaration, act, or omission causing another’s be- 
lief, and action thercon, docs not differ from the 
English law on that subject, of which the general 
principle is stated in Cairncross v. Lorimer, 3 
Н. L. C., 829. The main question, in determining 
whether estoppel has been cecasioned, is whether the 
representation has caused the person to whom it has 
been made to act on the faith of it. The existence of 
estoppel does not depend on the motive, or on the 
knowledge of the matter, on the part of the person 
making the representation. It is not essential that 
the intention of the person whose declaration, act, or 
omission has induced another to act, or to abstain 
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from acting, should have been fraudulent, or that he 
should not have been under a mistake or misapprehen- 
‘Lhe word “intentionally” seems to have been 
used in в, 115 for the purpose of declaring the law as 
it had been stated to be in judgments in England. On 
this print, the opinions expressed in the judgmenta 
in Ganga Sakai v. Hirah Singh, I. L. Ry 2 Ally 
609, and in Vishnu у. Krishnan, Г. L. В» 7 Mad., 
8, referred to and disaffirmed. A widow had held 
for her husbaud during his life, property as 
'h he had executed a hibunama in her favour. 
After his death, she mortgaged the property, ber son 
representing her in the transaction. After her death, 
in a suit between rival purchasers of part of the pro- 
perty comprised in the hibanama and in the morte 
gage, the plaintiff derived his title from the sou, 
having purchased his inherited share of the estate, 
while the defendants relied on a purchase at в sale in 
execution of a decree obtained by the mortgagee. 
Held that s. 116 of the Evidence Act was applicable. 
The son had represented that the hiba gave а right to 
his mother to mortgage, and consequently neither he 
nor his representative in estate could be allowed to 
deny the truth of this representation, intentionally 
made on his part, which also had been acted on by the 
mortgagee ; and it made no difference that the son 
had not had a fraudulent intention. As а result of the 
estoppel upon the son, any purchaser of the mort- 
gayee’s interest, at в sale regularly carried out, would 
have acquired a valid title to the property, although 
such purchaser might have been fully aware of all 
the circumstances. SARAT CHUNDER DEY е, GOPAL 
Снсхрев ГАНА, L L. R., 20 о Gales 296 
[L R. 19 L А., 908 

199. о Representation 
by person other than party throuyh whom plaintiff. 
claims— Suit for property through prior holder.— 
Where a person claims property as the representative. 
of another, the doctrine of estoppel cannot apply o 


representations made by any one except that other 
person. Raxoa Rav r. BHAVAYAMMI 
т. R, 17 Mad, 478 
123. Fraud—Fraud- 


ulent representation by minor that he was of age— 
Contract by minor.—A minor representing himself 
to be of full age sold certain property to 4 and exe- 
cuted a registered deed of salo, The deed contained 
a recital that he was twenty-two years of age. Held, 
in a suit by him to set aside the sale on the ground of 
his minority, that he was estopped. GANESH LALA 
v. Baru . I 198 


в, 


124. — — — Intention of parties as 
evidenced by their act— Execution of deed of 
partition— Vendor and. purchaser, —Whatever may 
be the real intention amongst themselves of some of 
the members of a Hindu joint family in executing a 
deed of partition, purchasers from them have an un- 
doubted right to bind them by the execution of the 
decd and their public acts attending it to the fulfil- 
ment of those obligations which such public acte cast 
upon them, SUKHIMANI DasI e. MAHENDRO NATH 
Derr . . . 4BLB,P.C,16 
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8. C. SookHEEMONEE ГоззЕЕ г. Монехово 
Nara Derr . x . 19W.R, P.C,14 


135. False representations to 
induce others to contract.—Parücs who by 
false representations induce others to enter into con- 
tracts are estopped from afterwards fulsifying their 
statements, and, if necessary, may be compelled to 
make them good. RADHAKISHEN г. SHUREKFUN- 
NISSA . 3 . * W. R., 1864, 1 


196. — — —— Conduct of complainant 
conducing to acte complained of—C/aim to 
relief.—1t the person who asks for redress is a party 
who has countenanced the acts of which he complains, 
the Court is bound to refuse him any redress or assist- 
ance. Внүво Durr e. ГЕКНВАМЕЕ Koorr 

06 W. R., 123 


197. — — — Suit by rdian to set 
aside lease made by ћегве! A guardian was 
not allowed, after having given а lense of the minor's 
property, to bring a suit to set it aside, because it 
Prejudicial to the minor's interests. 
was brought under such circumstances, it was dis- 
missed with costs, the Court leaving the minor to sue 
to vet aside the lease through some other person as 
next friend) Мохмонтхев JOGINEE г. JU3OBUN- 
DHOO SADOOKHA . . . 19 W. R., 233 


198. — — —- Mortgage by minor— Foid- 
able mortgage—Estoppel—Kvidence Act (I of 
1872), г. 116—Fraud — Specific Relief Act (X of 
1877), аз. 88, 41.—The general law of estoppel, as en- 
acted by s. 115 of the Evidence Act (I of 1872), will 
not apply to an infant, unless he has practised frand 
operating to deceive. А Court administering equita- 
ble principles will deprive а fraudulent minor of the 
benefit of a ples of infancy ; but he who invokes the 
sid of the Court must come with clean handa and 
must establish, not only that a fraud was practised 
ou him by the minor, but that he was deceived into 
action by the fraud. Ganesh Lala у. Вари, 
І. L. R, 91 Вот, 198, dissented from. Sarat 
Chunder v. Gopal Chunder Laha, І. L. R., 20 
Cale., 296 ; Mills v. Foz, L. R., 37 Ch. D., 158; 
Wright v. Snow, 2 De Gez'and S., 391; and Nelson 
Y. Stocker, 4 De Gez and J, 458, discussed. 
Duvemo Dass бновк e. Ввлнмо Durr 
L. R., 25 Calc., 616 
2 C. W. N., 330 


Held on sppeal (affirming the above decision) 
з. 116 of the Evidence Act has no application to con- 
tracts by infants; but the term “person” in that 
section applies only to a person of full age and co 
petent to enter into contracts. The words “ person 
and “party” in s. 64 of the Contract Act are inter- 
changeable, and mean such a person as is referred to 
in в. 11 of that Act, ie., в person competent to con- 
tract. A mortgagor employing an attorney, who also 
acta for the mortgagee in the mortgage transaction, 
must be taken to have notice of all facts brought to 
the knowledge of the attorney ; and therefore, where 
the Court rescinded the contract of mortgaye on the 
ground of the mortgagor’s infancy, and found that 
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the attorney had notice of the infancy, or was put 
upon enquiry as to it,— //e/d (affirming the decision of 
У, 7.) that the пи 
ion under the pro 
Relief Act. 
I. І. Ry 21 Bom, 198, dissented from. Mills 
v. For, І. В. 37 Ch. D. 153, distinguished. 
Ввонмо Derr ғ. Dirarwo Das (нозе 

aL Е, 26 Calc., 381 


Gunesh Lala у. Bapu, 


129. Fraudulent conduct of 
parties —Pleading illegality of agreement.—In a 
ease of fraudulent misdealing with property mort- 

zed, the defranding parties are estopped by their 
own acts from setting пр as against а third person, в 
gor, the illegality of the agreement, ‘The mort- 
nititled to say this agreement is tho real con- 
NUZCR ALLY KIAN r. O300DRYARAM KHAN 


gagor 
tract, 


130. — — — Fraudulent endorsement 
on hundi—Forged 1 «ndi.— The bond fide holder for 
value of a forged hundi, to whom, after it had been 
dishonoured, it had been transferred by endorsement 
by the payees, who at the time of endorsement knew 
that the hundi was forged, sued the payees on tho 
hundi to recover the amount he had paid them for it. 
Held that the payces were est»pped from setting up 
the forgery of the hundi as a bar to the suit, 
Вівзех CHAND e. RAJENDRO KISHORE SINGH 

[L L. R., 6 All., 308 


131. —-———— Laches of purchaser—Ac- 
quiescence.—Where a purchaser of land lies by for 
five years allowing another person to occupy the 
land and afterwards to sell it, he is estopped by 
his own conduct from afterwards claiming the land 
from a Lond. fide purchaser withont notice, MORESH 
CHUNDER CHATTERJEE r. Івягв Сиохрев CHAT- 
TERJBE . ` . 1104. Jur, N. 8., 266 


132. Recognition of status of 
defendant as occupancy raiyat—Suit suh 
quently trealing him as occupying seer land.—Held 
that the plaintiff, having once recognized the charac- 
ter of the defendant as an occupancy raiyat of certain 
land, could not afterwards sue for possession of the 
alleging it to be seer land which «nce belonged 
lefendant and had by partition fallen to the 
plaintiff's puttee, possession never having been ac- 
quired by the plaintiff since partition. 
v. MrnUNT Rar . . " 


133. — Suit in 
against trespa: 


ejectment as 
Previous admission by 
plaintiff of defendants eniney —N « W. P. Rent Act 
(XLI of 1881), а. 36.—The ‘service of a notice of 
ejectment under s. 36 of Act No. XII of 1881 is, as 
between the person who causes such notice to be 
served and the person on whom it is served, a conclu- 
sive admission by the fi rmer of the existence between 
them of the relationship of landlord and tenant, and. * 
the landlord cannot afterwards sue in the Civil Court 
to eject the ваше tenant. from the same land on the 
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ground that he is not a tenant, but в mere trespasser, 
Barpzo SINGH v. IMDAD ALI 
[L L. R., 15 AIL, 180 
184. Application for ejectment 
as а tenant—N.-W. P. Rent Act (XLI of 1881), 
а, 36— Subsequent suit for ejectment asa trespasser 
—Ciril and Rerenue Courts—Jurisdiction,—Held 
that the mere fact of a plaintiff in it for ejectment 
ina Civil Court having on a previous occasion applied 
to the Revenue Court for the ejectment of the defen- 
dant would not estop him from asserting that the 
defendant was unlawfully in possession, that is, as а 
trespasser. ZUBEDA BIBI e. SHEO CHARAN 
(I. L. R., 33 AlL, 83 


135, —_—_—_—___—_——_ N-W. P. Rent 
Act (XII of 1881), «s. 36, 96 (b)—Subsequent suit 
Jor ejectment as a trespasser—Ciril and Revenue 
Couris—Jurisdiction.— Held that the fact that a 
plaintiff in civil suit for ejectment of an alleged tres- 
passer has on a previous occasion taken proceedings 
Against the defendant under в. 36 of the Bent Act, 
1881, is not of necessity fatal to the suit in the Civil 
Court. Baldeo Sinoh v. Imdad Ali, I. L. Ry 15 
‘All., 189, and Deo Narain Rai v, Sheo Charan Rai, 
W. N., All., 1893, 166, distinguished. Zuheda Bibi 
v. Sheo Charan, I. L. R. 22 All, 83, followed. 

Намір Att SHAH e. WILAYAT АШ 
(I. L. В., 23 AIL, 93 


136. Transfer of occupancy- 
rights with samindar’s consent.—Accepfance 
of rent by zamindar. from cendees—Contract Act, 
, 23—Evidence Act, es. 115, 116.—Under a deed, 
d in 1879, the occupancy-tenants of land in & 
village sold their occupancy-rights, and the zamindars 
instituted a suit for в declaration that the sale-deed 
was invalid under 8.9 of Act XVIII of 1873 (the N.- 
W. P. Rent Act in force in 1879), and for ejectment 
of the vendees, who had obtained possession of the 
land. It was found that the zamindars had consented 
to the sale to the vendees, and received from them 
arrears of rent due on the holding by the vendors, 
and bad recognized them as tenants. Held by 
OLDFIELD, J. (whose opinion prevailed), that sales of 
occupancy-righte were not void under s. 9 of Act 
XVIII of 1873, when made with the cousent of the 
landlord; that the sale which the zamindars bad 
consented to was valid ; and that, under any circum- 
stances, they were estopped by their conduct from 
bringing a suit to set aside the sale. Per MAHMOOD, 
J.— That the sale-deed was invalid with reference to 
the provisions of вв, 2 and 23 of the Contract Act, 
inasmuch as ita object was the transfer of occupancy- 
rights, which was prohibited by s. 9 of Act XVIII of 
1878. Also per Manmoop, J.—That в. 115 of the 
Evidence Act implies that no declaration, act, or omi 
sion will amount toan estoppel, unless it bas caused the 
person whom it concerns to alter his position, and to do 
ibis he must both believe in the facts stated or sug- 
gested by it, and must act upon such belief ; that in the 
Present case it could not be said that the vendee was 
misled by the fact that the zamindars were consenting 
Parties to the sale-deed; that he could not plead 
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ignorance that the deed was unlawful and void; that 
had not been shown that he acted upon the zamin- 
dars’ agreement to take no action, во as to alter his 
position with reference to the land ; and that, under 
these circumstances, the zamindars were not estopped 
from maintaining that the eale-decd was invalid. 


Dvzoa е. JumoUnat . ГІ. В.,7 All, 5U 


Reversed on appeal under the Letters Patent and 
the judgment of MAHMOOD, J., upheld in Јяіхосвт 
TEWARI с. DURGA . . ТЬВ.ТАЦ., 878 

187. Receipt of rent from 
mortgagee—Denial of mortqage.— Held that the 
plaintiffs, zamindars, who had received rents from the 
mortgagee ва such, were estopped from pleading the 
invalidity of the mortgage. GuxaA BrsHEN r. RAM 
Gort Rar . . . . с 9Agra 49 


138. Delivery under contract— 
Subsequent repudiation.— Held that, where a person 
delivered indigo pursuant to the terms of & sutta 
made by в third party professing to act on his behalf, 
he must be considered to have assented to the engage- 
ment, and was not afterwards compctent to repudiate 
it. MAHOMED NUZZEROOLLAH r. FERGUSSON 


[2 Agra, 139 


139, — ——— Agreement signed by 
parties and acted on, but not executed 
‘under seal as provided in Madras Act III 
of 1871— Tolls, Farming of.—An agreement was 
entered into between the Commissioners of the town 
of V and the defendant, farming the tolls of the 
town of V to the defendant for one year. The 
agreement was duly signed by the defendant, but 
was not executed under seal by the Commissioners as 
required by Madras Act III of 1871. In a suit by 
the President, on behalf of the Commissioners, 
brought after the expiry of the year, for a portion of 
the sum due to them by the defendant, eld that, 
inasmuch ва the plaintiff had fully performed al 
things to be performed on bis part and both parties 
had acted under the agreement, though it was not 
formally executed by the Commissioners, and as the 
defendant had had the full benefit of the contract, it 
would be contrary to equity and good conscience to 
allow him to set up as ground of defence that there was 
no contract in point of law. GOODRICH r. VENKANNA 

[L L R., 2 Mad., 104 


140. Account made up in ac- 
cordance with usual course of dealing.— 
Where an account was made up in accordance with 
the course of dealing which had practically been 
assented to by him and had been followed between 
the parties for many years,—Held the defendant 
could not refuse to be bound by it. Tmaxoom 
PznsSHaD Згуан г. Monzsu Larr .24 W.B.,390 

141. Disputing validity of will 
by devisee—Preeious acquiescence in will.— 
Where devisees under в will had, on attaining 
majority, made no objection to the will, but had, 
on the contrary, impliedly adopted the acta of their 
mother and guardian, and had by their conduct 
and acts agreed to treat the will as a valid will, 
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they were held to be estopped from disputing its 
provisions. — LAKSHMIBAI ©. GUNPAT  MOROBA. 
GuoxrAT МововА о. LAKSHMIBAI 

[5 Bom., О. C., 138 
149 — — —— Repudiation of character 
of heir—Proceedings disclaiming inheritance.— 
An heir is not deprived of what he кА to 
as such by having, in proceedings taken against 
the property claimed, repudiated heirship aud 
denied that he had inherited. КнемонковеЕ 
Doaszs v. боовоо Prosan МутЕн 
fl W. R., 876 
148, — — — — —— — Setting up will 
giving larger share.—Nor by having set up a will 
by which he claimed в larger share and failed to 


Prove it. AHMEDOOLLAH v. Goue HURREE Biswas 
05 W. R., 951 
144. Disclaimer of will— Suit 


subsequently setting up voill.—Where A, having 
used a document in а suit and disclaimed all right 
under it as a will, on the ground that it was not 
of a testamentary nature, brought a suit to recover 
property in which he set up the document as a 
valid will and testament, the Privy Council held 
that the suit could not proceed, because, 4 having 
usod the document and abandoned all right to it 
as а will, he could not again use it as a will, 
though for a different purpose, RAGHOONADHA 
Prnya ОортА Татев с. КАТТАМА NAUCHEAR 

flO W. R., P. C., 1: 11 Moore's L A., 50 


145. Permitting conduct of 
suit as if fact were admitted—Zacit admis- 
sion.—Where parties allow в suit to be conducted 
in the lower Courts as if a certain fact was admitted, 
they cannot afterwards, on special appeal, question 
it and recede from the tacit admission. Momma 
CmuNDER Roy CHOWDHRY г. 
ACHARJEE CHOWDHRY 

[15 B. L. R., 142: 28 W. R, 174 

146. ———— Waiver of objection to re- 
mand—Alleging illegality of procedure in re- 
manding.—A party who submits without resistance 
to в remand cannot afterwards be allowed to com- 
plain of the legality of the step as an integral 
part of the procecdings. GuonAw MomTRzA CROW» 
DEBY с. богоск Снозрав Roy . 8 W.R.,101 


147. Contesting suit—Subsequent 
objection to being made a party.—A person cannot 
at one time set himself up as a substantial party 
in a suit, contesting it in both the lower Courts 
on the merits, and then turo round and say in 
special appeal that be has nothing to do with it, 
and bas been unnecessarily brought in. KRISTO 
GOPAL SHAHA с. KASHEENAUTH SHAH .6 W. R., 66 

148. — — — Evidence Act (То? 1872), 
в. 115— Decree, if binding on a person who ought 
to hare been sued and who has conducted defence in 
a suit wrongly instituted against another. —A 
sm, against whom в suit ought to havo been 
instituted, conducted on bebalf of his mother a 
suit wrongly brought against her, knowing all the 
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time that he, and not the mother, should have been 
sued, but there being nothing to shew that it was 
by reason of any representation or conduct of the 
воп that the plaintiff was led to think that tho 
mother was the right person to be sued, Held 
that the decree in that suit was not binding on 
the son, and did not estop him, in а subsequent suit 
against bim, from coutesting the validity of that 
decree. Монохт Das v. NILEOMAL DEWAN 

[4 C. W. М. 388 


149. Settlement of issues— 
Omission of material iseues—Consent of parties. — 
A statement was prefixed to the issues settled in 
the Court below to the effect that “the vakils of 
the parties accept the following issues” Held 
that it was not competent after such consent to 
object on special appeal that & material issue was 
Мохвв e. Морноо Soopux 
. . . . . Marsh., 519 


150. ———— Valuation of,suit— Adoption 
by defendant of plaintiff's valuation.—A defendant 
to а suit, having adopted a certain valuation, cannot 
in the same suit object to that valuation, Kristo 
INDRO SAHA v. HUROMONEE Dosssx 

[L. R, 11. A, 84 


151. Failure to appear at local 
investigation — Right to object to it as erroneous. 
—А judgment-debtor who fails to appear before au 
Amecn deputed to make a local enquiry as to the 
mesne profits is not precluded from objecting to the 
Ameen’s report on the ground that the investigation 
was erroneous. KAROO LALL Taakoor v. FORB 

[7 W.R, 1 


152. Suit for declaration of 
title.—Where the defendant resiste the plaintiff's 
title, ho is estopped from afterwards objecting that 
а suit for a declaratory decree will not lie, SaIB 
Jaton Вох c. PANCHANAN ВОВЕ. 

[8 B. L. В, Ар, 55 
ПУ. R., 407 


158. ————. Omission to plead co-par- 
cenership—Joint property—Onus probandi.— 
Suit for share of joint ancestral property. The 
plaintiff claimed under 4, who, when sued in 1812 
as trustee for the defendant's father, then в minor, 
never pleaded that ho was а coparcene. Held 
that the plaintiff, if not estopped contendi 
that the property was joint, had still the full 
burden of proving that it was joint. SURNOMOYEE 
Dzsia г. GuxGA бовінр Вох. ЗМ. R., 264 


154. — — ——— Omission to plead juris- 
diction in foreign Court— Raising plea in 
suit on decree of foreign Court.— Defendants ap- 
peared in the French Court at Mahé, defended а 
suit, and made no objection to the jurisdiction. Ina 
suit upon the decree of the said Court, defendants 
pleaded want of jurisdiction. Held that в man 
who has thus taken the chances of a judgment in 
his favour, which would, if obtained, have relieved 
him from all liability, is cquitably cstopped from 


( 2647 ) 


ESTOPPEL—con!inued. 

5. ESTOPPEL ВУ CONDUCT—continued. 
afterwards plending want of jurisdiction, KANDOTH 
MAMMI е, NEELANCHERAYIL ABDU KALANDAN 

(8 Mad., 14 
155. Вай on judgment of 
foreign Court Wairer uf objectum ta juris- 
dicfion.—In a suit in а im Court where the 
defendant took no objection to the ju ion, hut. 
appeared by an agent and defended the suit on the 
merits,—//eld that he must be bed to lave waived 
the jurisdiction; and in & suit brought on the 
judgment of the fireign Court, he was estopped 
fran taking any exception to the jurisdiction. 
FAZAL SHAU KHAN с. САРАЕ KHAN 
[L L. R., 15 Mad., 82 
156. Defence suppressed in for- 
mer suit—Kight fo rely on if in subsequent 
auit.— In a former suit the present defendant sued as 
owner by right of inheritance to recover the propert, 
of her deceased husband, and the pre init 
ted that suit on the ground of preferable 
right to inherit. Having failed in that suit, plaintiff 
brought the present suit to recover half the property 
on the basis of a family azrecment made between 
her and the present defendant’s deceased husband. 
This agreement wax designedly suppressed at the 
ri d of the fermer suit. Held that the snit should 
е dismissed; that plaintiff in the present suit in- 


sisted upon в valid family compact varying the 
ordinary rules of inheritance, having, however, pre- 
viously appealed t that general rule and desiznedly 


kept back the c: mpact upon which she now в ught 
to insist ; and there could be no stronger cuse |f. 
вп absolute waiver of that contract and of conduct 
rendering it wholly inequitable to permit her now to 
insist upon it. — Sem^le— Where. a defendant has 
been sned bya plaintiff upon his right of ownership, 
plaintiff's recovery negatives all grounds of defence 
to that action then existent and within the plaintiff's 
knowledge, JANAKI AMMAL г, KAMATATIAM MAT, 
[7 Mad., 263 


Omission to object to de- 
ion of case referred to arbitrators 
Objection to award. The plaintiff in the suit, which 
was опе on an account stated, agreed to refer to 
arbitration the question whether the accounts were 
correct or nt. It was unnceessary for the arbitrators 
to determine whether the account stated was pro 
The decree was passed on the very day the award 
was filed, The plaintiff was поб estopped from 
taking objections to the awerd by reason of his 
silence when the decree was prouounced. — PHIRAN r. 
BAHORAN . . . . TN. W., 367 


158. Arbitration — Umpire — Ac- 
quiescence in award, though irreqular.— Where the 
parties prayed the Court to appoint two arbitrators 
aud an umpire and to refer the case to them for 
decision, and undertook to abide by such decision ав 
might be passed by them unanimously or by а major- 
ity of thom И that the plant, Lavine ap- 
peared hefore the umpire and taken no objection to 
the procedure of the wi 
was estopped from г 


sing the objection that un 
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award of the umpire alone was invalid. Kuru Rav 
г. VENKATARAMYYAR . . LL. R, 4 Mad, 811 


Omission to plead agree- 
it to set aside decree for rent, —Whon an 
ckrar (providing for payment of rent by deduction 
from larger protits), which might have boen pleaded 
ан а bar to a suit for rent, has not been so pleaded, 
and a decree has been obtained under Act X, the 
matter cannot be reopened in a subsequent civil suit. 
Kovtasu CHUNDER GHOSE с. KHETTERMONEE 


Dossix . 8 W. В. Act X, 57 


sion to assert aclaim 
roceedings— Execution of de- 
Vos. 1 aud 2 were sued by в cre 


erre,- Defendants 


i ditor of their undivided grand-uncle D as his legal 


representatives, and a decree was obtained against 
them as such. In execution of that decree, the house 
in dispute was put up for sale and purchased by the 
plaintiff. After satisfying the deerve, the surplus of 
the вај paid to the defendants, who 
ded it between themselves. Plain- 
tiff, having been obstructed by the defendants in 
aining possession of the house, brought the present 
suit to recover powsession. The Court of first in- 
stance rejected the plaintiff's claim on the ground 
that the house was the undivided family property of 
Ube defendants, and that the plaintiff should bring а 
P-ttition suit, The plaintiff appealed to the Assistant 
who was of opinion that the defendant's omis- 
sion to sct up their title to the property in question 
at the exccution-sale and the acceptance of the sur- 
plus of the proceeds of sale estopped them from 
impeaching the sale and setting up their title. He 
therefore, reversed the lower Court's decree, and 
awarded the honse to the plaintiff, On appeal by the 
defendants to the High Court, — Held, reversing the 
de of the lower Appellate Court, that the defer 
dants were not estopped from setting up their title. 
Proceedings in execution are in ineitum as regards 
ient-debtor, and lic is in no way called upon 
to notice them. It was not suggested that the 
defendants took any part iu the exccution-proceed- 
ings or stood by so us to induce bidders to suppose 
that they claimed no interest other than as represent- 
atives of the original judzmentedebtor, or that their 
silence misled the bidders at the sale, As to the 
reception of the residue of the jurchase-money after 
satisfaction of the judgment-debt, it took place after 
the sale was completed, GCRUPADATA r. IRAPA 
[L L. R., 14 Bom., 558 


161. ———— Acceptance of sum and 
receipt in full in satisfaction of decree— 
Omission to allow for difference in exchange on 
Privy Council decree,—A obtained a decree against 
B in the Privy Council for the sum of £21310, 4 
applied to the High Court to direct exceution of this 
deerce for the sum of R2,500-1, being the equivalent 
of £213-10. at the then rate of exchange. This ap- 
plication, together with the Privy Council decree, 
was sent down to the lower Const, where execution was 
issued for the equivalent in rupees of €218-10, 

ig the rupee we equivalent to two shillings. 
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sum was paid to the decrec-holder, who signed а 
receipt in full Held thst, under the circumstances, 
the decree-bolder was not bound by the receipt in 
full, and that he was entitled to receive the further 
sum of R866-1 which the judgmeut-debtor had paid 
into Court. LAKHPATTY THAKOORANI e. LEELA- 
NUND SINGH . . . . 9C. L. R, 322 


162. Return to compromise 
after contesting suit.—A defendant cannot fall 
‘back on в deed of compromise conceding to the plain- 
tiff а portion of his claim after having subsequently 
contested the whole case on the merits and ran his 
chance of obtaining a decree dismissing the plaintiff's 
entire claim. Max Gosixp Doss МОНАРАТТЕВ v. 
Jarres Ram. . . М.В, al 


DwARKANATH SURMA MOJOOMDAR v. UNNODA 
SOONDUREE . . s 5 W. R., Mis., 80 


163. Kistbundi given by party 
on attaining majority—Subsequent dispute of 
Hability.—The appellants made a claim upon the re- 
spondents in respect of certain bonds given during 
their minority by their executor and guardian. Ou 
attaining majority, the respoudents, being desirous of 
avoiding payment, were advised that they could ошу 
do so by instituting в suit to which the executor must 
be a party, and in which в settlement of his accounts 
would be required. Rather than do this, they came 
to terms with the appellant in order to obtain time 
for the payment of the debt by instalments, and 
a kistbundi was accordingly executed. Held that 
the respondents could not now, after the death of 
their lian, dispute their liability for a debt which 
they bad thus deliberately undertaken to рау. @но- 
LAB KHOONWARRER ВЕВЕЕ v. Евнов CHUNDER 


CHOWDEBY . ЗУ. R., P. C., 47 
[8 Moore's I. A., 447 
164. Suit after compromise and 


decree—Cause of action—Res judicata.—A, who 
was in partnership with B, C, aud D, brought a suit 
in the Zillah Court of Jessore against В, С, and D, 
for an account and division of the partuership estate. 
An arrangement was come to between the parties, 
on the faith of which 4 filed в razeenamah, stating 
that his claim was satisfied, and allowed в decree to 
o against him in terms of the razcenamah. The 
Serendants failed to carry out their part of the 
arrangement. 4 petitioned the Zilloh Court for leave 
to withdraw his petition of compromise, and that 
the suit might proceed as if no decree had been 
passed, but the Court refused the petition, The 

incipal place of business of the defendants was 
in Calcutta. In the Court below an application was 
made to have the plaint taken off the file on the 
ground that it disclosed no cause of action, but showed 
that the plaintiff was estopped from suing, but the 
application was rejected. Held on appeal that A 
was not barred from bringing a suit in the High 
Court to compel the defendants to perform the agree- 
ment, upon the basis of which the decree was obtained 
in tho Zillah Court, either by tho fact of the cou- 
sideration of tho t being the consent of 4 
to the compromise of the suit or by the deorece of the 


DIGEST OF CASES. 


€ 2550 ) 


ESTOPPEL.-—continued, 
5. ESTOPPEL BY CONDUCT—continued. 


Zillah Judge. Katty Nauta Suaw е. RAJEEB 
Locucn MOOKERJEE 
[3 Ind. Jur., М. 8., 133: on appeal, Id., 343 


165. -—— Compromise of execution 
of decree — Execution of compromise as a decree 
—Acquiescence.—The partics to в decree for the pay- 
meut of money altered by agreement such decree as 
regards the mode of payment and the interest payable, 
For many years such agreement was executed as а 
decree, without objection being taken by the judg- 
ment-debtor. On the lst March 1878, the holder 
of such decree applied for execution of such agree- 
ment. The judyment-debtor objected that such agree- 
ment could not be executed as а decree, and such 
application should, therefore, be disallowed. Held 
(OLDFIELD, J., dissenting) that snch agreement could 
not be executed as a decree, and such application 
could not be entertained, and that the judgment- 
debtor was not, by reasou that he had submitted to 
the execution of such agreement as а decree, estopped 
from objecting to its continued execution as a decree. 
Dest Rat v. бокаь Prasan LL R., 8 All, 585 


See SrowELL с. Вшимав I. L. R, 1 AIL, 850 


RAMLAKHAN RAI v, BAKHTAUR RAI 
[L L. R., 6 AIL, 638 


166. - Contract super- 
seding decree.—A judgment-dehtor, against whom a 
decree for money was in course of execution, presented 
а petition to the Court executing the deeree, in which 
it was stated that a part of the money payable under 
the decree had been paid; that it had been agreed 
that a part of the balance should be set off against 
a debt due to the judgment-debtor to be realized 
by the decree-holder, and the remainder should be 
paid by the judgment-debtor by се instalments ; 
and that, if default were made in payment of any 
опе instalment, the decree-holder should be at liberty 
to execute the decree for the whole amount, and the 
judgment-debtor asked the Court to sanction tho 
arrangement. The decree-holder expressed his asseut 
to the arrangement, and the Court recorded a proceed- 
ing reciting the arrangement, and releasing from 
attachment property of the judginent-debtor which 
had been attached. Default having been made, the 
decree-holder applied for execution of the decree. 
Held thut the petition of the judgment-debtor set out 
above did not amount to, nor was it any evidence 
of, в new contract superseding the decree, and the 
decree-holder was not estopped therefore from execut- 
ing the decree, which therefore the Court allowed to 
be executed. Dehi Rai v. Gokal Prasad, I. L. Ru 
8 All. 585, distinguished. GANGA е, MURLI DHAR 
(I. L. R., 4 All, 940 
RBHA VENKAMMA е, RAMA SUBBABAYADU 

e (1.1. В, 1 Mad., 387 
187. Evidence Act, в, 115—Sale 
in execution of decree— Erroneous impression of 
what was sold.—In execution of в decree for costs, 
the defendants caused the “rights and interest of 
the judgment4lehtor to the extent of 16 aunas” in 
a particular mouzah to be put up for вые. It 
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appeared that in а former suit the defeudanta had | 


already been adjudged a 12-annas share iu the 
mouzsh. The plaintiff, who became the purchaser, 
claimed to be entitled to the whole 16 annas, alleg- 
ing that he had been misled by the description of 
the property sold, and contending that the defendants 
were estopped, under в. 115 of the Evideuce Act, 
from denying that 16 annas had beeu put up for 
sale. Held that, to bring the case within в. 115 
of the Evidence Act, the followiug findings were 
necessary: (1) That the plaintiff believed that the 
judgment-debtor, whose rights and interest were sold, 
was the owner of the whole 16 aunas; (2) that act- 
ing upon that belief he purchased the property at 
the sale; (3) that belief, and the plaintiff's so acting 
upon that belief, were brought about by some 
declaration, or act, or omissiou, ou the part of the 


defendaut, which declaration, act, or omission were | 


intentionally made in order to produce that result ; 
aud that, inasmuch as the finding of the District 
Judge had not amounted to this, there was no 
estoppel. SOLOMON v. LALLA ВАМ LALL 
(7 C. L. R.,481 
168. ——————— Petition to 
postpyne sale in execution of decree.—To petition 
for the postponement of а sale in execution of decree 
is not an intentional causing or permitting the 
decree-holder to believe that tho judgment-debtor 
admits that the decree can be legally executed, aud 
occasions no estoppel within the Evidence Act, 1872, 
s. 116. The jud;ment-debtor can, notwithstanding 
is having filed such a petition, maintain that execu: 
tion is barred by lapse of time. Miva KONWARI 
©. JUGGAT 5ЕТАМІ . . LLB, 10 Calc., 196 
03 C. Г. R., 885 
L.R., 10 L A., 119 
169. ————— Causing sale of right— 
Subsequent plea that right was barred.—A party 
by whom malikena was payable obtained a decree 
against the maliks, and executed it by selling tbeir 
right to malikans. The purchaser then sued the 
decree-holder for arrears of malikaus, and the plea 
set up by the defendant was limitation, Held that, 
as the defendant had caused the right to malikana to 
be sold, he could not avail himself in equity of the 
ples of limitation, and say that what was purchased 
was not a substantial right actually existing at the 
time, ALAI AHMED v. Ворноо SINGH 
[14 W. B, 204 
170. ae t non-transferable 
holding kobala—Landlord and tenant. 
Where в ент holding is sold by а tenant 
by в kobala, ho is estopped from setting up the 
invalidity of the sale by him. The remarks of 
Gaztz, CJ. in Ganges Manufacturing Co. v. 
Soorajmull, I. І. R, 5 Calc., 669, at p. 678, 
referred to. BHAGIRATH CHANGA е. HAPIZUDDIN 
(4 C. W. N., 670 


1л. ——— Aoquiescence of decree- 
holder— Waiver of heir.—Where & decree-holder 
brings to sale in execution of his decreo property on 
which he holds а mortgage, without notifying his 
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encumbrance upon it, and, on being asked by any 
intending bidder at the time of the sale whether thore 
is any encumbrance on the property, gives an evasive 
answer which misleads the bidder and induces him to 
purchase the property as unencumbered, he cannot 
subsequently claim as aysiust such bidder to enforce 
his mortgage. McCoxseun e. MayER 

[3 N. W., 315 


Doonan SIRCAR г. KRISTO CooxAR BUKSHEE 
[3 B. L. R., А. C., 407: 9 W. R., 308 


172. Inducing person to buy 
property by denying existence of claim 
"upon it—Su/sequent attempt to enforce charge.— 
A man who has represented to ва intending pur- 
chaser that he has not a security in the property to 
be sold, aud induced him under that belief to buy, 
саш, as ayainst that purchaser, subsequently 


attempt to put his security in force. MCNNOO LALL 
с. Latta CHOONEE LALL . . 1 W. R, 21 
(6. В.,1І. A, 144 


178. Evidence Act (I of 1879), 
в. 115—Execution-purchaser withvat ж ісе of 
mortgage.—The plaintiff sucd to realize his security 
under а mortgage executed to him by defendant 
No. 1, by sale of the mortgaged premises which were 
iu the possession of defendants Nos. 2 and 8. It 
appeared that the plaintiff had previously attached 
and brought to sale the mortgaged premises in exe- 
cution of a decree against defendant No. 1, and 
that the other defendante had purchased at tho 
Court-sale without notice of the plaintiff's mort- 
gage, which was not referred to in the attachment 
lists or sale certificates. Held that tho plaintiff 
was estopped from sctting up his present claim. 
JaGANATHA е, GANGI BEDDI 

[L L. R., 15 Mad., 308 

174, —— Omission to 
give notice of prior encumbrance to executing decree- 
holder—Subsequent suit to enforce encumbrance. 
A hypothecation bond executed in 1878 by the 
husband (deceased) of defendant No. 1 to secure 

cbt due by him to в partner of the plaintiff 
assigned to the latter in 1888. In 1882 the 
plaintiff, who was aware of the existence of this 
instrament, brought the land comprised in it to 
sale in execution of а money-decree obtained by 
him against the executant, and defendant No. 8 
became tho purchaser. At the time of the sale 
the plaintiff gave tice of the existence of 
tho encumbrance. In а suit to recover the principal 
aud interest due ou the hypothecation bond,— Held 
that the plaintiff was estopped from recovering 
the secured debt against the land. KASTURI v. 
VENKATACHALAPATHI . L L, R.,15 Mad, 413 


175. Bale in execution of decree 
against wrong person as representative of 
Десеввей— Subsequent claim by proper representa- 
tive—Quiescence of real representatire.—Oue S 
died indebted to the second defendant, М. On his 
death his widow, Т, became his heir, as he left neither 
son nor brother surviving. In 1878 M brought a suit 
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to enforce payment of the debt due by the deceased S, 
and he made B, the mother of S, defendant in the 
suit, omitting 7 altogether, Ou 30th August 1875 
M obtained an ex-parte decree, aud ou the 26th July 
1880 the house of S, then in the possession of B, was 
wold iu execution, and the first defendant, К, pur- 
chased it. On 6th September 1880 the sale was con- 
firmed, and on 26th November 1880 К was put into 
possession. Ou the ИЖЬ of December 1880, oue S 
B presented a petition on behalf, as he alleged, of 
the plaintiff T, the widow of 5, to set le the sale, 
He did uot produce any authority from her, and his 
spplication was rejected on the 14th June 1881. Oi 

the 31st October 1878, 7' adopted the plaintif® В, 
under an authority, as she alleged, of her deceased 
husband. S. In 1881 7 filed the present suit on 
behalf of her adopted son B to sct asido the sale 
and to recover the house. He/d that the plaintiff 
was entitled to have the sale всё aside, and to recover 
possession of the house. The estate was vested in 
T as legal representative of her deceased husband. 
Had 7 wilfully put forward B as the representative 
of S so as to deceive and mislead М, then, no doubt, 
she might be held bound by the decree obtained by 
the latter against В. Her шего quiescence while 
M wilfully sued the wroug person could not affect 
her legal riphts or deprive her adopted sou, the 
plaintiff B, of his rights. Не could uot be bound by 
suit and sale to which he was not а party either in 
person or by representation. Held also that Т was 
uot bound to come forward to assert her ownership 
when the property was attached and sold under "s 
decree. The rule—that one who, knowing his own 
title, stands by and encourages a purchase of pro- 
Porty as another's, will not be allowed to dispute the 
validity of the sale—implics a wilful misleading of 
the purchaser by some breach of duty on the owner's 
part. In this case there was nothing more than mere 
quiescence on the part of Т. BAsWANTAPA SHIDAPA 
с. Basu., . . . LL. R9 Bom., 86 


176, ——_—— Acquiescence in execu- 
tion-proceedings— Representatives of judgment- 
debtor— Death of party to suit before final decree 
in appeal—Subsequent proceedings in execution 
taken against representatives of such party.— 
А decree was given to the defendant (then plaintiff) 
in 1856 for possession of land and mesne profits aguiust 
numerous defendants, including one Dawan Hai. 
Some of the judgment-debtors, including Dawan Rai, 
appealed to the Sadr Diwani Adalat, but before the 
decree of the Sadr Diwani Adalat was passed, Dawan 
Singh died. No application was made to put any 
represeutative of Dawan Rai on the record; but in 
1881 (the amount of the mesne profits payable under 
the decree having been finally determined in 1877), 
certain persons were mnde parties, as representatives 
of Dawan Rai, to various proceedings in execution of 
the decree for mesne profits, which ended in the sale 
of certain property which had been of Dawan Rai 
in his lifetime, Subsequently, the said representatives 
of Dawan Rai brought в suit to recover the property 
sold as above described ou the ground that they were 
no parties to tho decree under execution. Held that, 
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as it had not been shown that by reason of the 
plaintiffs not objecting that they bad been improperly 
brought on to the record of the execution of proceed- 
inga the defeudant had been induced to accept a loss 
favourable armugement for the satisfaction of tho 
decree that be might otherwise have done, there was 
no estoppel agaiust the plaintiff, BENI Рвлвар 
Kunwar e. Моктезлв Rar L L. В. 21 AIL, 316 


177. ——— Mistake as to what was 
sold in proclamation of sale—Purchase by 
decret-holder.— M, a judgment-creditor, having at- 
tached certain land of his judiment-debtor, entered, 
by mistake, one parcel thereof in the proclamation of 
sale as two parcels having different numbers in the 
list of property to be sold. This parcel was put up 
for sale and purchased by the dccrec-holder himself, 
and was subsequently put up for salo and purchased 
by T. Ina suit brought by T against М to restrain 
М from entering on the land,— Meld that М was 
estopped by his couduct from setting up his title as 
purchaser against 7, ТОМАРРА CHETTI г. MURT- 
Garra Снти =, L. R., 7 Mad. 107 


178. — Disclaimer of title in 
former 8uit—Evidence Act, г. 115—Sale in exe 
cution of decree—Intercenor in rent auit.—A pur- 
chase by a mortgagee, at a sale in execution of a decree 
upon his mortgage, of the right, title, and interest of 
the mortgagor, who has been estopped from asserting a 
title to the property as against certain partics, does 
uot place such mortgagee ш в better position ав 
regards the estoppel. A suit for rent by а zamiudar 
and patnidar against a darpatuidar was defcated b; 
the defence of the latter that he had conveyed his 
interest to others ayminst whom the former afters 
wards obtained a decree, and brought the darpatni to 
sale in execution, bnying their right, title, and interest 
therein himself. From the darpatnidar who had thus 
disclaimed title, а third party claimed to be mort- 
gagce, and act up в decree on his mortgage followed 
by в purchase of tho tenure at в sale in execution, 
He was thereupon allowed to intervene in а suit for 
rent brought by the zamindar and patuidar against an 
ijaradar of lands within the darpatni estate Held 
that, notwithstanding this purchase, the intervenin; 
mortgagee was bound by the cstoppel arising out of 
the mertzagor's disclaimer of title iu the suit above 
mentioned. POREBHNATH MUKBRIBE r, ANATHNATH 
Des. L L. R, 9 Calc., 365: L. R., 9 L A., 147 
179. — — —- Mortgagee purchasing at 
sale in execution of his decree on mortgage 
—Estoppel operative against mortgagor.—A morte 
gagce who has purchased at the sale in executim of 
his decree ou the mortgage is hound by an estoppel 
that would have bound his mortgagor., “Poresh Nath 
Mukerjee v. Anath Nath Deb, Г. L. R. 9 Caley 
265: L. R.,9 I. A, 147, f Nowed. Казновт Моном 
Roy v. МАНОМЕР MuJArFAR HOSSEIN 
[L L. R., 18 Calc., 188 


180. — — —— Assertion of title by auo- 
tion-purchasers independently of sale—Ad« 
mission of title by purckase,—lIt was held that the 
auction-purchascra at a sale in the execution of а 
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decree were not estopped from asserting, as against а 
person claiming to be a mortgagee prior to tho вые 
of the property purchased, that in fact the property 
was their own, independently of the auction-sale. 
At the most, their conduct in making the purchase 
could only be regarded as some evidence of an admis- 
sion of title in the judgment-debtor, which they could 
explain or rebut, HANUMAN DAT v. ASSADULLAR 
[1 N. W.,145 


181. _____ Benami purchase—Mort- 
gage by benami purchaser.—A purchased inmove- 
tole property in the name of B, and allowed B to 
occupy and retain possession of the property. В 
mortgaged the property to C for в valuable consider- 
ation. Held that A and those claiming through him 
were estopped from asserting, as against C, his or 
their title to the property, and that the mortzu;c was 
valid. Katty Doss Миттев v. GOBIND CuuNDER 
PAUL. . . j - '. Marsh., 669 


See RAM MOHINEE DOSSEE e. PRAN KOOMANKE 
[3 W. R., 88 
aud Змттн е. Мокном MAHTON 
(18 W. R., 526 
183. 


Purchaser at 
execution-sale—Representatice—Mortgage by al- 
leged benamidar—Ervidence Act I of 1872, s. 115.— 
E, being in posscssion of the documents of title, mort- 
gaged land to the plaintiff. Æ and his father 4 bor- 
Towed money from one R, whoobtained a decree against 
A, and purchased the land at the exccution-sale. In 
& suit for foreclosure of the plaintiffs mortgage 
against E and R, the lower Courts held that A was 
tho true owner, but the lower Appellate Court did 
not decide whether the plaintiff's mortgage was a 
valid transaction. Held on second appeal that В 
acquired the property adversely to 4 aud not as his 
representative, and that there wasno estoppel against 
him, Dinendranath Sannial v. Ramkumar Ghose, 
I. L. i, 7 Cales 107: І. В» 8 I. 4. 65, and Lala 
Parbhu Lal v. Mylne, I. L. R, 14 Caley 401, 
followed. Basur CHUNDER SEN с. ENAYET ALI 

[L L. R., 20 Calc., 286 


188. — — —— Benami transaction—Fre- 
cution of deed.—A executed а decd of sale of a house 
in favour of B, which was duly registered. В after- 
wards mortgaged the house to С. Held that А and 
those claiming through him were estopped as against 
С from setting up that the sale of the house to В was 
a benami transaction, and that 4 continued notwith- 
standing to be the true owner. RAKHALDASS MO- 
руск v. Віхроо BASHINEE DEBIA 

[Marsh., 293: 2 Hay, 157 


See RAM MonINEE Dosses ©. PRAN KOOMARER 
[3 W. R., 88 
184 — —— — — — — — . Right of eredi- 
tor to question acts of debtor's benamidar—The 
creditor of в deceased proprictor is not estopped, 
in the way in which the deceased would have been 
Wore he alive, from questioning acts done by the snid 
proprietor’s benamidar ; for the rule of law by which 
hare ‘assiguee stands in no better position than 
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15 W. R., 338 


- Benami suit—Suit brought 
hy one person im name of another.—Defendant, iu 
consideration of money advanced by 4, chose to enter 
into a mortgage with B, who now sued for possession 
after foreclosure. Held that it did not lie in the 
defendant’s mouth to object to the suit being brought 
by Ain B’s name. Suge NATH NAG v. CHUNDER 
Natu Guoss . а . 17 W. в, 198 


186. Recital in conveyance— 
Purchaser, Fffect of admissions on— Admissions by 
conduct.—The deed of conveyauce of land in Calcutta. 
recited that the vendor was “ seised of, or otherwise 
well entitled?" to, the property intended to be sold 
“for an estate of inberitauce in fee-simple," and it 
Purported to couvey such au estate. In a suit for 
dower by the vendor's widow against the heirs of the 
purchaser,— Held that, although, as between the plaine 
tiff and the defendants, there was no estoppel which 
could prevent the defendants from proving that the 
estate sold was other than an estate in feo-simple, yet, 
as the purchaser bought the property as and for an 
estate of inheritauce and paid for it as such, the 
recital was primd facie evidence against the pur- 
chaser and persous claiming through him, that the 
estate conveyed was what it purported to be, it bei 
an admission by conduct of parties, which amount 
to evidence against them. SARKIES с. Рвозомо- 
моткк Позввк 

[L L, R., 6 Calc., 704: 8 С. L. R., 78 


187. Endorsement on deed of 
conveyance—Authorify to conrey.—The defen- 
dant had received a conveyance of half a certain piece 
of land from S J (SJ having the right to convey 
only two-fifths of the said land, the remaining two- 
fifths and one-fifth belonging respectively toa brother 
er of S J). When 5 J gave the convey- 
ance, it was endorsed by his sister. This endorse- 
ment amounted to an estoppel as against her, or any 
one claiming through her, against saying that SJ 
had not a full right to convey. BLAQUIERE г. RAM- 
Duong Doss . . + Bourke, О. С, 819 


188. Alteration of written agree- 
ment—Inference drawn from acts of parties.— 
Where it was clearly inferable from the subsequent 
acts and conduct of the parties that au arrangement 
reduced to writing has been modified and tacitly can- 
celled, one of the parties cannot, in the absence of any 
understanding to return to it, be allowed to enforce 
the original agreement and set aside the arrangement 
subsequently agreed to. NUNKEE alias РАВВОТТЕЕ 
ж. BESSUSSCRNATH — . " . 8 Agra, 428 


189. — — —— Failure to put in defence in 
former suit—Consent implied.—The failure of 
a party to put in an answor in а former suit, which 
in no way threatened his titlo as в revorsioner, cannot 
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‘be construed into s consent on his to an alien- 
ation made by а Hindu widow, which has been found 
in а subsequent suit to be illegal on an issue raised to 
contest its validity as made without legal necessity. 
Brisuzsuum MOOKERJEB v. JUDOONATH Вовк 

[W. R., 1864, 48 


190. Consent to allow joint 
property to be dealt with in certain way— 
Power to withdraw consent.—After the several 
owners of joint property have given their assent to 
its being employed in a particular way, and such con- 
sent has been acted on, it is not competent to an 
individual owner or purchaser under him to retract 
his consent. Боор DEBzE v. GUNGOO MULL 

[9 N. W., 66 

191. ———— Disqualification of а 
brother to share— Intention as evidenced by con- 
duct— Waiver of rights—Hindu law—Inheritance 
—Hitakshara family. 
brothers of a Mit family, the actio 
elder to the younger, who had been born deaf and 
damb, was such as to recognize for some years that 
the latter had a joint interest in the family property. 
"The proper inference to be drawn from this was that 
the elder treated his brother as в member of the 


rights accruing 
to him in consequence of this disqualification, uor 
would they hold that his acts operated to create a 
new title in the younger. Lata Muppun GOPAL 


LaL c. Kurenpa Korn 
[L L. R., 18 Calc, 341 
ТВ, 18 ГА. 9 
192. Agreement between widow 
and reversioners as to distribution of 
eatate—Roversioner witness to deed,—A Hindu 
widow in possession of her deceased husband's separato 
landed estate, her deceased husband's mistress, and 
his illegitimate daughter, and the next reversioner 
to such estate, with the object ofadjusting family 
disputes, entered into an arrangement by an instru- 
ment in writing for the distribution of such estate. 
A remoter reversioner to such estate was а witncss to 
such instrament, and took в prominent part in making 
such arrangement, and the same had his full consent. 
Held that such remoter reversioner was estopped by 
such conduct from afterwards questioning the legal- 
ity and uine character of such distribution and 
the validity of assignments made by the persons who 
shared in such distribution. Sra Dasi е. GUR SAHAI 
[L L. В, 8 All, 362 


198. Aoquiescence in decree 
binding joint family for debts—Sale in ere- 
cution of joint rty for decree against manager. 
— Au [5 un Eins of a Mitakshara joint 
family, to recover possession of в share of certain 
property sold in execution of a decree, dated 21% 
April 1876, ayainst his father ouly in a suit ta which 
“4, although he came of age in 1868, was uota party, 
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it appeared that the debt for which the property was 
sold was begun in 1865, was increased in 1869, and 
reaffirmed in 1878 and 1875 under circumstances 
which would biud the family. A had lived jointly 
with his father, and acquiesced in bis management of 
the property. Held that, the joint property being 
liable for the debt upon which the decree was obtait 
and the purchaser having purchased the Property 
bond fide, the plaintiff was not entitled to distur! 
the alienation ; and further that, under the circum- 
stances, he was estopped from claiming his share. 
DAxUDAR Dass v. Мановам PANDAH 
[18 C. L. R., 00 

194. — Recognition of adoption 
by widow— Subsequent objection on ground of its 
incalidity.—Where it was not intended by the widow 
that her adopted son should succeed in the 
management and enjoyment of the property without 
her couseut, she may resist the claim of the adopted 
воп to eject her, on the ground of the а 


the adoption under the Hiudu law, notwithstandi: 

her previous treatment and recognition of the plaintit 

ав her adopted son, and her acknowledgment having 

been received and acted upon by the authorities with- 

out question, Оомвло SINGH c. MAHTAB KOONWAR. 
[3 Agra, 


108A 


195. ———— Adoption made in full be- 
Hef it is valid—Inducing adopted person from 
ming share of inheritance in his natural family. 
—The rule of estoppel by conduct does поё ар] 
where au adoption is made by a person in fall belief 


that the adoption is valid in law, and thereby, and by 
tho subsequent conduct of the adopter, the person 
adopted is induced to abstain from claiming a sharo 
in the inheritance of 


is natural family, so a8 to 


KxISHNAN NAMBUDRI I. L. R, 7 Mad., 8 


196. Conduct of an tor— 
Acquiescence.— A person on attaining majority cane 
Bot coutest au arrangement which the person from 
whom he inherited had during his minority acquiesced 
in, TaIPOORA SOONDAREE с. GOPAL Nata Ror 

[25 W. R., 358 


197. —————— Estoppel by acts of ances- 
tor when claiming through him—Taking 
lease from Government.—In в suit against 5 and G 
to recover possession with mesne profits of laud of 
which the plaintiff had been dispossessed by G as 
lessee of tho Government, he claimed the land as part 
of an estate (a) which belonged to him and his 
ancestors by the title under which it was held, and 
had been in their possession very long under that 
title, and that he had held the property as of right 
adversely to S fora period which sufficed to give 
him а title. The lower Court made the Govern- 
menta party, and findiug that the plaintiff's father 
had repeatedly taken from Government a farm of tho 
Villages in question after they had been declared 
not to ће в portion of M, but of a resumed talukh, 
concluded that the plaintiff was estopped by the 
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conduct of his father. Held that the Government 
ont not to have been made в party, for the plaintiff 
did not couch his plaint in any degree adversely to 
fovernment ; and that the father's acts were no 
estoppel to the plaintiff such as to prevent him from 
instituting the present suit against Sand G. RAM 
RUNJUN Сноскевьсттх с, COURT OP WARDS 

[21 W. R., 198 


198.  -—- - Acquiescence-Estoppel Бу 
acts of mother.—The plaintiff. baving known the 
nature of au original grant, and herself recomized 
and acquiesced in the acts of the lesnce,—H. 
she was bound by the acts of her mothe 
whole resulted beneficially for the estat 
any ense she was precluded from questioning them 
now by the law of limitation, the present suit having 
been brought more than twelve years subsequent to 
the death of the mother. Рсрромомев Dossrk г. 
DWAREKANATH Biswas, 25 W. R., 335 


199. — — ——- Acquiescence in adoption 
—Suhsequent. objection to validity of adoption.— 
Where the defendant actively participated in the ad- 
option of the plaintiff, the defendant’s brother, and 
by many acts signified to the plaintiff aud to his 
adopting father the defendant's complete acqui 
in the adoption, and thereby encouraged the plainti 
who was an adult, to assent to such adoption, and 
allowed the adopting father to die in the belicf that 
the adoption was valid, and nnally concurred in the 
performance, by the plaintiff, of the funeral cere- 
monies of his ad pting father,—Held that the de- 
feudant was estopped from disputing the validity of 
the adoption. Sapasuiv MORESHVAR GHATE с. 
HARI Moxesuvar GHATE . 11 Bom, 190 

Свичто г. рнохро 11 Bom., 192 note 


300. Evidence Act, в. 115 —4uc- 
tion-purchaser — Representation. — 4, в Hindu 
governed by the Mitakshara law, dicd on the 12th 
May 1867, leaving a widow B and в brother R, who 
was admittedly the next reversiouer. In July 1867, 
В purpoted to adopt a son D to A, and subscquently 
in September 1867 obtained а certificate under Act 
XL of 1858, In 1872 H obtained a loan from tho 
plaintiff M of R9,000, and to secure its repayment 
executed as guardian of D а mortgage of seven 
mouzahs iu favour of M. The money was advanced 
and the mortgage executed at the instigation of Е 
and with his consent, and on his reprcsentation that 
D was the duly adopted son of 4, aud it was ad- 
mitted that the money was advanced for, and speci- 
feally applied towards the payment of, decrees 
obtained against 4 in his lifetimo and against his 
estate after his death. B died in 1878. On the 14th 
August 1880, M instituted а suit against D upon his 
mortgage, and in that suit ho made 5 а party defen- 
dant, as being в purchaser of the mortgagor's interest 
in one of the mouzahs included in his mortgage. On 
the 26th June 1882, М obtained a decree declaring 
that he was entitled to recover the amount due by 
wale of the mortgaged mouzshs. In the proceedings 
taken in execution of that decree, M was opposed by 
L, who was afterwards held to be a benamidar for S, 
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who claimed that he had, on the 8th November 1880, 
purchased five out of the seven mouzahs at a sale in 
execution of certain decrees against R. On the 28th 
February 1884, L's claim was allowed, 
ith 


August 1884 M brought tl 


against А for a declaration of his right to follow the 
mortgaged property in the hands of S. It was found 
asa fact that the adoption of D was invalid; that 
the udvauce by М to B was justiticd by legal 
necessity, and that Z was the benamidar of 5. It 
also appeared that А had himself become the pur- 
chaser of oue of the mortgazed monzahs. The lower 
Court gave W в decree declaring him to be entitled to 
recover the full amount of the mortygage-moncy from 
the five mouzahs in the hands of 5. L and S 
appealed, and Af filed а cross-appeal, alleging the 
adoption to be valid and binding ou S. It was con- 
tended that S, as the representative of R, was estopped 
from denying the validity of D's adoption, and thus, 
having been в party to M’s first suit, the question as 
to the 
gaze lien wus res judlicuta 
that purchaser at an exe 
the representative of the judzment-debtor within the 
meaning of s. 115 of the Evidence A 
further that, though R was estopped by 
from disputing the validity of the adoption or of 
M’s rights as mortgagee, being ви auction-pur- 
chaser, was not bound by R’s acts, and was not 
estopped from disputing the adoption, as he derived 
his title by operation of law adversely to В, aud was 
thus in a different position from в persou claiming 
under в voluntary alienation. Lata Раввно Lau 
т. MYLNE . * - LL. R., 14 Cale, 401 
301, — — — — — — — — — Adoption — Suit 
to establish validity of adoption—In в sit to 
establish the validity of an adoption of the plaintiff 
by the defendant, where it wai wn that she had 
taken him iu adoption, brought him up, and married 
him as the adopted sou of her husband, and had put 
herself forward as his mother,—He/d that the 
defendant was estopped from denying the validity of 
the plaintiff’s adoption, and could not, when the 
plaintiff might have lost all right in bis natural 
family, assert that she had not validly adopted him. 
Raval ҮІХАҮАКВАУ JAGGANNATH SHANKARGETT г. 
LA&SHMIBAL . . . LL.B, 11 Bom., 381 
202. Hindu law— 
Adoption, — A Hindu widow, professing to have 
authority from her husband to do во, took the second 
defeudaut in adoption, brought him up ав her 
adopted son, and permitted him to perform the 
funeral ceremonies of her husband. Land to which 
е otherwise would have been entitled was attached 
execution of в decree against defendant No. 2. 
She now sucd to release the attachment, alleging the 
adoption was bad as having been unauthorized. 
Held that the plaintiff was estopped from raising 
this contention, KANNAMMAL v. VIBASAMI 
[L L. R., 15 Mad, 486 
— Admission— 
ive proof uf adoption—Description of 


( 2561 ) 


ESTOPPEL—contisued. 
Б. ESTOPPEL BY CONDUCT—continued. 


ran as adopted son.—A, a Hindn, died leaving 
іш surviving a mother В and three sisters. 4 had 
a brother P, who bad been given in adoption to his 
maternal uncle В. On ’s death, his property 
devolved on his mother B. В mortgaged the pro- 
perty to the defendant. ‘Tho mortgage-bond was 
attested by P, who described himself as the adopted 
воп of R. The defendant obtained a decree on the 
mortgage, and himself became the auction-purchaser 
at the execution sale, Thereupon A's sisters sued, as 
reversionary heirs, for a declaration that the sale to 
the defendant was valid only to the extent of B's 
lifeinterest in the property sold. The defendant 
pleaded that P’s adoption was invalid, that ou 4’s 
death the property vested in P, and that the plain- 
tiffs had, therefore, no interest in the property in 
dispute. The Court of first instance allowed these 
leas, aud dismissed the suit. The Appellate Court 
ld that the description in the mortgage boud, that 
P was the adopted son of №, amounted to au admis- 
sion of the adoption by the defendant (mortgagee), 
and that ho was therefore estopped from contesting 
the adoption. Held that the defendant was not 
estopped. Тһе pere fact that P was described in the 
mortgage-bond as E's adopted son was not any 
evidence of an admission ; and even if it were, it was 
not conclusive proof of the adoption (s. 8l of the 
Evidence Act, I of 1872). Held further that the 
fact treated by the lower Appellate Court as an 
estoppel had no such «есі, as it had not caused or 
permitted the plaintiffs to believe the adoption to be 
valid and to act upon such belief, YASHVANT 
Porro SHENVI г. RADHABAI 
[L L. R., 14 Bom., 818 
204. Suit to set aside 
adoption in which the plaintiff has concurred— 
Hindw law, adoption.—The plaintiff, claiming а 
remote reversionary interest in the estates of в 
deceased Hindu, sued for a declaration of the invali- 
dity of an adoption made by the widow, It 
appeared that the plaintiff himself had concurred in 
it at the time when it took place Held that the 
plaintiff was not estopped from impuguing the adop- 
tion by reason of his conduct at the time when it 


took place, GURULINGASWAMI т. RAMALAKSR- 
мамы. ...  . LL В, 18 Mad, 58 
Hindu law, 


had given her authority to adopt. Subsequently she 
adopted the plaintiff and had his upanayanam per- 
formed in the adoptive family next day, and adminis- 
tered her husband's property as the minor’s guardian 
for about 18 months, when she repudiated the adop- 
tion and refused to maintain the plaintiff. Held that, 
the adoption being invalid on the ground thet the 
widow had not, as в fact, acted under authority from 
her husband, she was not estopped from denying the 
adoption by the fact of her having treated it as 
«есіте for the period of 18 months. In order that 
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estoppel by conduct may raise an invalid adoption to 
the level of в valid adoption, there must have been 
а course of conduct long continned on the part of the 
adopting family, and the situation of the adoptee in 
his original family must have become so altered that 
it would be impossible to restore him to it. Gopa- 
layyan у. Raghupatiagyan, 7 Mad., 250, followed. 
PARYATIBAYAMMA г. BAMAKRISHNA RAU 

[L L. R., 18 Mad, 145 


206. Treat: adop- 
tion as valid for a long period.—In s suit to re- 
cover possession of certain land towhich the plaintiff 
claimed title as the adopted son of a deceased Saras- 
wati Brahman, it appeared that he had been taken in 
adoption by the widow of the deceased acting on the 
authority of her late husband, that даа bomam was 
performed subsequently, and that the plaintiff had 
since been recognized as the adoptive son of the de- 
ceased and bad acted accordingly during в period of 
twenty-five years. The defendant was in possession 
under a claim of title as reversionary heir, the widow 
having died shortly before suit, Held on the evi- 
dence that the defendant was estopped from deny- 
ing the validity of the adoption SANTAPPAYYA v. 
RANGAPPAYYA . LL 18 Mad., 397 

207. Mistake of law 

icknowledgment of adoption—Effect of recog- 
nition of status of adopted son as to property in 
Native State om his status аг to property in 
British territory.—One G was possessed of con- 
siderable property both in British territory and in the 
territory of the Gaekwar of Baroda, He died in 1858, 
leaving three childless widows, L, 5, and B. Shortly 
after his death, the plaintiff X, who was then a minor, 
was taken to Baroda by Г, and, on her representa- 

s as well as those of her co-widows, he was ac- 
knowledged by the Gackwar as their adopted son, and 
as such entitled to succeed to all the estate and 
privileges enjoyed by the deceased G. For several 
years afterwards the widows treated the plaintiff as 
the legitimate heir and successor of G in respect of 
the Baroda property. With regard to the estate in 
British territory, the widows at first put forward Е 
as the adopted son of G. On their application, а 
certificate of heirship was issued under Regulation 
VIII of 1827, declaring that “the l'ais were the 
widow heirs, and the minor & the son heir, of the de- 
ceased G.” In one case the widows obtained a decree ва 
guardians of the minor, on в bond executed in favour 
of K as heirto G. When the Bombay Summary Settle- 
ment Act (II of 1863) was passed, the widows accepted 
the summary settlement in respect of the inam hold- 
ings of their deceased hushand, and thereupon the hold- 
ings were entered in their names in the Government 
records. Finding themselves secnre in the posses- 
sion of their husband's estate, the ladies now dropped 
the allegation of adoption and dealt with the property 
in British territory in their own right, and not as 
trustees or guardians of the minor К. In 1^71 К 
sought to have part of the property in British terri- 
tory transferred to his own name as the adopted son 
of G. The widows resisted this attempt and denied 
his adoption. In 1881 X made a similar attempt, but 
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failed, the revenue authorities having eventually re- 
solved to leave the question of As title by adoption 
to be determined by the Civil Court. In 1884 К 
filed the present suit agninst the widows of G for & 
declaration of his adoption by G und for possession 
of G's estate in British territory. The widows 
denied the factum of the adoption, and disputed its 
validity. They also contended that the suit was 
barred by limitation. The Agent for Sardars 
Dekkan, who tried the case, dismissed the suit, hold- 
ing that the plaintiff's adoption by G was not proved, 
and that the claim was barred by limitation, the 
having been in adverse possession of the pro- 
perty in British territory for more than t 
‘The plaintiff appealed against this decision to the 
High Court, contending (infer alid) that the widows 
were estopped by their conduct from denying the 
plaintiffs adoption. Held that the widows were 
not estopped. Per Втврэоор, J.— The fact that the 
plaintiff was put forward by the widows as thier 
Adopted son in the Baroda territory did not estop 
them from disputing the plaintiff's allegation that 
he was adopted by G. Nor the circumstance 
that the widows and the plaintiff obtained a joint 
certificate of heirship to G in British territory con- 
clusive as an estoppel. Per JARDINE, J.—There 
was now no estoppel (1) because there was nothing 
to show that the plaintiff had been led to alter his 
position in life through belief in any misrepresenta- 
tions made by the widows; and (2) because the 
widows might havobeen, under the same mistake of 
law as the plaintiff, viz., that the Gackwar’s recogni- 
tion of his adoption created a status operative every- 
where, as well in British territory as in the Gaekwar's 
territory. KUVERJI v. BABAI 
[L L. R., 19 Bom., 874 


208. — ——— Contradicting conduct in 
former case—Allowing attachment of property, 
—Plaintiffs, who have in a former case allowed pro- 
perty attached as theirs by their creditors to be 
claimed and taken by the defendanta, are estopped 
in а subsequent suit from making в contrary aver- 


ment. ERSKINE & Co. е. Окнох CHUNDER DUTT 
[W. R., 1864, 58 
309. — Transfer for fraudulent 


urpoge— Subsequent. suit to recover property.—A 
Rin who transferred property to his sons for the 
sake of defrauding creditors, and permitted the sons 
to put forward claims on the property founded on a 
title inconsistent with his own, was held to have 
crested a state of circumstances in which the sons 
were entitled to say that he could not afterwards sue 
to recover the property from them, HURRY SUNKUR 
MOOKERJBE v. KALI CooKAR MOOKERJBE 


СУ. R., 1864, 365 


210. Transfer by trustee in 
breach of trust—Sui by trustee to recorer posses- 
sion—Bond fide transferee for value without notic 
—A trustee, alleging that the trust property, con. 
aisting of land, was his own property, mort 
gagod it, The mortgagee took the mortgage in good 
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faith for valuable consideration and without notice 
of the trust. ‘The mortyagce obtained в decree against 
the trustee for the sale of the land, and the land was 
sold in execution of that decree, The trustee subse 
quently brought a smit to recover the land from the 
Purchaser on the ground that it was trust property, 
and that he had no power to transfer it. То this suit 

none of the beneficiari 


from recovering possession of the land, GULZAR ALI 
e Fma An >. . . LL. В, АН, 94 


311. — — —— Declaration of husband as 
to wife's ownership of property—Subsequent 
claim of his heirs.—Where the husband during his 
lifetime did in every way, both publicly and privately, 
whenever called upon to make any representation on 
the subject, always represent that certain immove- 
able property was his wife's, the purchasers from her 
could not after his death be equitably turned out of 
property in favour of hisheirs. The heirs after his 
death would be as much bound by the father's mis. 
representations as he would have been during his life, 
LucHMUN CHUNDER бвев GOSSAIN r. KALLI CHURN 
Этан . a * . .'19 W. R, 308 


———— Benami transaction—Mis- 
esentation—Heir when bound by the acts oj 
ancestor.— B purchased some property from D (a 
member of в joint Mitakshara family) in the name 
of his wife Е, with the object of concealing from 
certain persons that he was the real purchaser, and 
further lest, in the event of a dispute arising in re- 
spect of such property, which washeavily encam- 
bered, his exclusive Property. might be prejudiced 
and attached with debt, After the death of her 
husband, K obtained а certificate of guardianship of 
her infant son 5 ia which he did not include this 
property, and in fact continued to treat the proj 

ва her own, During S’s minority, O, the lesah ot 
D, who was now of age, brought a suit for pre-emp- 
tion against X in respect of this property, and obtained 
в consent decree under which he took possession. 5 
then, on attaining majority, instituted & suit against 
C for the recovery of the property as the heir and 
representative of his father on the ground that K 
was a mere benamidar. The defence taken by C, 
amongst others, was that К was the real owner he 
believed her tobe. Held that on the authority of 
Lachmun Chunder Geer Gossain у. Kalli Churn 
Singh, 19 W. R., 292, it waaa good defence, for, even 
on the assumption that the purchase was benami, 5 
as heir of В was bound by the misrepresentation of 
the latter. CHUNDER CoOMAR е. HURBUNS SAHAI 

[L L. R., 16 Calo., 187 


318. Persons claim- 
ing under person who creates the benami,— The mere 
fact of a bonami transfer es ine dn itself constitute 
such misrepresentation as to bi persons claiming 
under the person who creates the benami, О made 
а benami gift of his property to hie wife А. The 
deed of gift was registered and purported to be made 
in consi tion of the fixed dower due to 4, There 
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was no mutation of names, but О managed the pro- 
perty as A's am-muktar under a general power-of- 
attoraey executed by her in his favour. On the 
death of О, 4 mortgaged the property. Ata sale 
in execution of a decree obtained by the mortgagee 
against 4, the mortgaged property was purchased by 
the defendants. On the death of 4, H and В, the 
son and daughter of A, sold their shares in the pro- 
perty, which they Вай inherited from their father О, 
to the plaintiff. In a suit by the plaintiff against 
the defendants for a declaration of his right to the 
shares of H and R and for partition, — Held that the 
acts of О were not such as to constitute an estoppel 
as agaivst his heirs, and therefore the plaintiff was 
entitled to the relief he sought. Luchmun Chunder 
Geer Gossain v. Kalli Churn Singh, 19 W. R., 292, 
explained. Samar CHUNDER вт е, GOPAL 
CHUNDER ГАНА . +LL B, 16 Cale, 148 


214. Equitable estoppel— Eztin- 
guishment of charge.—An owner of property mado a 
grant therefrom of an annuity, with a proviso that, 
in case of failure to pay the same, the grantee and 
her heirs should be entitled to take possession of the 
property. He subsequently mortgaged the same pro- 
perty, by an instrument which set out that it was his 
absolutely. After this he paid the annuity till the 
death of the grantee, whose heir he was. The mort- 
gagees obtained в decree upon their deed, and in exe- 
cution thereof the property was attached and sold, and 
the decree-holders obtained possession. The heirs of 
the mortgagor sued the decree-holders for recovery of 
possession and for arrears of the annuity, claiming 
under the terms of the grant. Held that the charge 
merged and was extinguished, and as the grantor had 
professed to transfer the property to the mortgagees 
unincumbered, he was bound to give it over to them 
free from incumbrance, and it would not lie in his 
mouth, nor 


the months of his heirs, to set up the 


charge against the mortgagees and their vendees, 
RADHEY LAL ©. MAHESH PRASAD 

[L L R., 7 АЦ, 864 

Evidence Act 


(1 of 1872), s. 115.—A decrce-holderat a sale in exe- 
cution of his decree purchased a zamindari share be- 
longing to his judgment debtors. Afterwards, in eze- 
cution of a subsequent decree held by another person, 
the same with other property was again put up for 
sale. Prior to tho sle, tho subsequent decree-holder 
applied to the officer conducting it, stating the fact 
of the male and under the previous decree, 
and requesting that the sale should be confined to & 
portion of the judgment-debtor interest which had 
not been already sold. This application was dis- 
allowed, and the whole interest of the judgment- 
dobtors put up for sale, and the prior decree-holder, 
who was t, made а bid. Ultimately, however, a 
portion of the property was withdrawn, and the re- 
mainder only was sold, including part of the property 
sold in execution of the prior decree, The prior 
decree-holder did not bidagain. Afterwards the prior 
decree-holder brought a suit for a declaration that the 
share which he had purchased at the sale in execu- 
tion of his decree was not affected by the auction-eale 
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5. ESTOPPEL BY CONDUCT—continued. 
in execution of the subsequent decree, Held that the 
plaintiff was not estopped from claiming such a declara- 
tion by his conduct in bidding at the sale at which 
the defendant had purchased, inasmuch as it could 
not be said that by bidding he meant to show that he 
had no title to the property or had waived his title, 
or that he had encouraged the defendant to purchase, 
or had power to forbid the sale. Hai Seeta Ram v. 
Kishun Dass, 1 N. W., 402; MacConnell v. Mayer, 
ЗМ. №, 815; Agrawal Singh v. Foujdar Singh, 8 
C. L. R., 346 ; and Solano v. Ват Lall, 7 С. І. Ry 
491, distinguished. Guzpan ғ, Ком: BEHARI 
(LL.B, 9 All, 413 

316. ____— Bale of mortgaged property 
in execution of decree— Effect of sale—Pur~ 
chaser, Right of.—Where mortgaged property is sold 
in execution of a deerce in a suit brought upon the 
mortgage, the interest of the mortgagee, at whose 
instance the sale is made, is held to pass to the pur- 
chaser, and the mortgagee is estopped from disputing 
that such is the effect of tho sale. KHEVRA 
Јоввор е. Ілхедхл ~. LIL.R,5 Вот, 8 

217. — — — — — — — — Effect of sale— 
Purchaser, Right of.—Where a decree is obtained 
upon his mortgage by a mortgagee and the mortgaged 
property is sold under the decree for the purpose of 
paying off the mortgagee, the interest of both mort- 
gor and mortgagee passes to the purchaser. ‘The 
mortgage is estopped from disputing that such is the 
effect of the sale, so far as his interest is concerned, 
although the officer of the Court may only have dẹ- 
scribed the sale as опе of the right, title, and interest 
of the mortgagor. It is not tho practice, in the 
mofussil, to require the mortgageo to convey to the 
purchaser. The transfer takes place by estoppel. 
УпЕвногв: SHANBHOG е. SALVADOR Vas 

[L L. R., 5 Bom, 5 

See MAGANLAL v. SHAKRA GIRDHAR 
L. R., 23 Bom., 945 

318. — — Prior incum- 
brancer bidding at awctiom-sale in execution of 
decree and not announcing his incumbrance - Sale 
by first mortgagee in execution of decree upon second. 
mortgage held by him—Intereat acquired by pure 
chaser at such sale—Sale of portions of mortga, 
property—Mortgagee not compelled to roce Arat 
against unsold portions—Enforcement of mortgage 
against purchaser not haring obtained possession, 
—Ata sale in execution of a decree for enforce- 
ment of а hypothecation-bond, the decree-bolder, by 
permission of the executing Court, made bids, but the 
property was purchased by another. At that time the 
decree-holder held a prior registered incumbrance 
which he did not personally announce. In a suit 
brought by him subsequently to enforce this ineum- 
brance, it was contended on behalf of the suction-pur- 
chaser that he was estopped by his conduct Eom 
setting it up as against her, Held that there was no 
estoppel ; that under в. 114 of the Evidence Act the 
Court was entitled to presume that the provisions of 
а. 287 (c) of the Civil Procedure Code had been come 
plied with, and that consequently the notification of 
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sale disclosed the existence of the incumbrance now 
sued upon ; that the plaintiff was entitled to assume 
that intending purchasers would read the notification 
or search the register for the purpose of ascertaining 
what was the property being sold ; and that his ri; hts 
were no. affected by bis not having personally an- 
nounced bis incumbrauce, nor could it be said that 
aclely by bidding at the sale he bad encouraged the pur- 
chaser to buy. Mackenzie v. British Linen Co., 
L. B., 6 App. Ca., 82, and Gheran v. Kunj Behari, 
T. L. R., 9 АН. 413, referred to, Held nho that it 
could not be said thut under the circumstances the 
laintiff must be taken to have sold in execution of 
is decree the interest which he held under the bond 
now in suit; that he could not be compelled to pro- 
ceed first against those portions of the mortgaged 
property which had not been sold; and that the bond 
was enforceable against a purchaser of part of the 
mortgaged property who had never obtained posscs- 

sion, Banwaut Das е, MUHAMMAD MASHIAT 
[I. L. R., 9 All, 690 


219. Sale of mort- 
gaged property in execution of a money-decree with- 
омї express notice of mortgage—Omission to declare 
mortgage at time of sale- Civil Procedure Code 
(1852), а. 287—Right of mortgagee to enforce 
mortgage against the property in hands of pur- 
chaser.—A mortgagee under в registered mortgage- 
deed obtained a money-decree against the mortyayors 
in some matter other’ than the mortgage, and sold the 
mortgaged property in execution of the deeree. The 
mortyage lien was not announced in the proclamation 
of sale as required by в, 287 of Civil Procedure Code 
(Act XIV of 1882), and the auctiou-purchaser had no 
actual knowledge of the mortgage, In a suit brought 
by the mortgagee against the mortgagors and the auc- 
tion-purchaser,to recover the mortgage-debt by sale of 
the mortgaged property,—He/d that the omission 
to declare the mortgage at the time of the sale could 
not be treated as an estoppel. DHONDO BALKRISHNA 
KANITKAR т. RAOJI Т.Г. R., 20 Bom., 390 


920. Rights of pur- 
chasers at sale in execution of a mortgage-lecree— 
Purchase without notice that mortgagor was only 
Benami-holder fur the judgment-debtor.— The plain- 
tiffs and defendants, either party holding а separate 
decree against the same estate, had by leave 
purchased іп execution. Both parties claimed 
the proprietary right aud possession, the defen- 
dants holding the latter. The first of the decrees 
in date was the plaintiffs’ for money against the 
representatives of the deceased owner of the pro- 
perty, which before then had been mortgaged to 
the defendants by his widow. The plaintiffs obtained 
only the equity of redemption, their purchase 
having been of the right, title, and interest. The 
mortgagees, having got в decree upon their mort- 
gage against the widow, purchased at the sale 
in execution and defended the possession which 
they obtained. Held that the defendants, in whose 
favour the decree had been made upon в bond fe 
mortgage, without notice that the mortgagor bad 
only holding benami for her husband, had the better 
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5. ESTOPPEL BY CONDUCT—continued. 
title; that the High Court had rightly disallowed 
an objection taken by the plaintiffs that this defence, 
as distinznished from the defendante’ answer that 
the widow was the real owner, had not been sct up 
ided in the Court of first instance; and held 
that the owner, having in his lifetime authorized 
his wife to hold herself out as proprictor in her own 
right, conld not have succeeded in a suit to disentitle 
the mortzagees without proving that they either 
had taken the mortgage with such notice or that 
they Imd been put upon inquiry; that the same 
principle applied to these plaintiffs, who had purchased 
his right, title, and interest ; and that they were bound 
equally with him. Rameoumar Coomdoo v. Mace 
queen, L. R. +» Sup. Fol., 40: 11 B. L. R., 46, 
referred to and followed as to the application of 


estoppel. MAHOMED Mozorren HOSSEIN e. 
Казнов: Mourn Вот . I, L. R., 88 Calo., 900 
[L. R., 23 L A, 199 

221, Lease by mort- 


gagor to mortgagee—Subsequent sale of equity of 
redemption by morlgagor—Suit by purchaser to 
redeem and for pussession—Acquiescence.—The 
purchaser fnm the mortgagor of the equity of 
redemption having brought а redemption-suit, the 
mortgagee contested his ripht to recover posses- 
sion on tbe ground that prior to the purchase, 
the mortgagor had granted to him (the mortgagee) 
^ mulzeni or permanent lease. Held that the 
plaintiff was not bound by the lease, although а 


| long period had clasped since it was granted, it 


having appeared that the plaintiff had on в former 
occasion contended that the lease was в forgery 
and fraudulent; and as the mortgagee was then 
entitled to possession under his mortgage, no aquies- 
cence: in the lease could be inferred from the 
mere fact of the mortgagce having remained in 
possession, it not being alleged that rent was ever 
paid to the plaintif. SUBRAO MANOESHAYA т, 
Maysara ЗНЕТТЕ . LLB, 16 Bom, 705 


992, — — — Suit for sale 
by mortgagee against auction-purchaser, mortgagee 
having accepted part of the proceeds of former 
за]е.— On the 10th of February 1873, one S R mrt- 
gaged to the plaintiff an undefined one biswa share 
ont of three biswas owned by him. On the 20th 
of March 1877, J P and G P brought to sale in 
execution of money-decrees against S R two 
out of those three biswas, which two biswas were 
purchased by the defendant. The sale was con- 
firmed on the 23rd of April 1877. Out of the pro- 
cecds of that sale, R1,464-14-9 were appropriated 
by the plaintiff in part satisfaction of hie mort- 
gage. Onthe 16th of April 1877, the plaintiff sued 
the auction-purchaser for sale of one biswa in satis- 
faction of mortgage. Held that, even if it 
could be shown (which it could not) that the parti- 
cular biswa mortgaged to the plaintiff was one 
of these which had passed into the defendant’s pos- 
session, the plaintiff was estopped by his previous 
conduct from suing to bring it to sale under his 
mortgage. JHINKA v. BALDEO SAHAI 

[I. L. R., 14 AIL, 500 
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228. — — —— Yeomiah lands—M adras 
Rent Recorery Act, зз. 8, 9, 79, 80— Unregistered 
holder rendering service and granting pottahe— 
Estoppel by acquiescence of person entitled to the 


eomiah holding.—& ycomiahdar died leaving a 


other who was thon out of India. Shortly before 
his death, he made an invalid assignment of his hold- 
ing to a third person who performed the service, and 
granted pottuhs of the land. The holding was 
resumable on failure of the service. The brother of 
the late ycomiahdar returned after three years and 
obtained registration of his title. He now filed this 
suit to enforee acceptance of pottahs tendered by him 
to the raiyats who had already accepted pottahs from, 
and executed muchalkas to, the assignee. Held 
that the suit was not maintainable, as under the cir- 
cumstances the plaintiff's conduct justified tenant's 
belief that the assignee was entitled to collect rent 
from them until the assignment was questioned by the 
iff and notice of his title given them. KHADAR 

С ВКАМАМУА. . * LL. R,11 Mad., 12 


224. — — — Mortgaged land subse- 
quently sold by mortgagee in execution of 
money-decree—Purchaser at such sale without 
notice of mortgage— Mortgagee stopped from sub- 
sequently enforcing his mortgage аз against purs 
chaser.—Where a judgment-creditor in execution of 
a money-decree walls property as belonging to his 
judgment-debtor, he is afterwards estopped from 
enforcing, as agninst the purchaser, a previous 
mortyage of the property which has been created in 
his own favour, but of which he has given no notice 
at the time of the sale, and in ignorance of which 
the purchaser hae bid for the property and paid the 
full price. This principle applies, even though the 
mortgage-deed has been registered. — AGAROHAND 
GUMAN CHAND о. RAKHMA HANMANT 

[L L. R., 13 Bom., 678 

RAMCHANDRA VITHURAM r, JAMAM 

L. R., 28 Bom., 686 


Assi ө of mortgagor— 

E в Act (I of 1872), s. 115—Right to sue for 
redemption.—Where the plaintiff in a suit for re- 
demption of a usufructuary mortgage was the ori- 
ginal mortgagor, who had by a registered instrument 
assigned his interest in the mortgaged property to 
mother, and the assignee did not apply to be made a 
y to the suit, but put forward or consented to 

е put forward the original mortgagor as the 
person entitled to redeem, —Held that, as there was 
nothing in that litigation to show that the defendant- 
mortgagee was in any way induced to alter his posi- 
tion or to do any act which he would not otherwise 
have done in cousequence of the assignee’s conduct, 
the latter was not estopped by s. 115 of the Evidence 
Act (I of 1872) or by any principle of equitable 
estoppel from afterwards suing on his own account 
for redemption, MUHAMMAD SAMI-UN-DIN KHAN г. 
Manyu Гар. . I. L. R., 11 A11, 886 


396. — — — Sale of mortgaged pro- 
perty under а decree other than а decree 
on the mortgage— Morígage not discloted— 


voL. п 
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—Effect of such non-disclosure on mortgagee’s rights 
under his mortgage,—Held that a see who 
causes the mortgaged property to be sold in execu- 
tion of a decree other than a decree obtained upon 
his mortgage, without notifying to intending pure 
chasers the existence of bis mortgago lien, is esto] 

for ever from setting up that lien against the title of 
& bond fide purchaser. Agar Chand Guman Chand 
v. Rakhma Hanmant, І. Г. R.,13 Bom., 678, and 
Dullab Sirkar v. Krishna Kumar Bakshi, 8 B. L. 
BR., A. C., 407, followed. Монлммар HAMID-UDDIM 
©. SHIB SAHAI . - LL R, 21 ALL, 809 


237. — ——— Aots of agent— Authority of 
agent — Member of Hindu joint family.—A pere 
gent for the purchase of an estate is not neces- 
sarily his agent to re-convey the same. Thus, where 
one member of an undivided Hindu family, with the 
authority of his brothers, purchased a share in certain 
property, and afterwards (without any authority from 
them) cancelled the sale, received back the considera- 
tion-money, and surrendered the kobala,—Held that 
the brothers were not estopped from ening the parties 
in possession of the whole property to set aside what 
the single brother had done, and to obtain possession 
of the share in апана: BHUJONANUD МүТЕВ v. 
Варна CHURN MYTER + + TW. R, 885 


—— — — Purchase by agent—Setting 
up character as principal.—Where a man steps in 
during an auction-saleand assumes the character of a 
Principal agent, and, deposing another who is really 
acting as agent, purchases the property, he cannot 
afterwards be allowed, in equity, to turn round and 
claim to have purchased not for the principal, but for 
himself, and to obtain & profit out of his purchase, 
LokmzE Narain Roy CHOWDHRY v, KALLY PUDDO 
BANDOPADHYA 


[33 W. R, 358: L. R, 3 L A, 154 


229. — — — Eatoppel by assent to deli. 
very order— Evidence Act, Ch. VIII— Vendor and 
purchaser.—A contracted to buy from B 4 Co. 
180,000 gunny bags for cash on delivery. Subsequent], 
C agreed with A to advance 815,000 against 87,500 
bags. В 4 Co. gave delivery orders to 2, although 
the goods remained unpaid for. 4 then endorsed 
certain of the delivery orders over to C. On these 
orders the agents of В 4 Co., at the request of A, 
wrote the following words: “The bearer of this 
will personally take delivery of each lot as required.” 
C took delivery of 50,000 bags, but B 4 Co. refused 
to deliver to him the remainder on the ground that 4 
had not paid them according to the terms of his cone 
tract. Held that, although there had been no actual 
appropriation of any to 4, yet as В 4 Со, by 
their agents, had consented to the transfer, and had 
thereby induced С to advance 815,000 оп the delivery 
orders being endorsed and made over to him, it was not 
now open to them to repudiate the transfer, which 
they had, through their agent, been the means of con- 
firming, Estoppels in the sense in which that term is 
used in English legal phraseology are matters of 
infinite variety, and are by no means confined to the 
subjects which are dealt with in Ch, VIII of the 
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Evidence Act. А man may be estopped not only from 
giving particular evidence, but from doing any act or 
т lying upon any particular argument or contention 
which the rules of equity and good conscience prevent 
him from using as against his opponent, GANGES 
Manvractrrine CO. r. SOCRMAMOLL 

„5 Calc., 669 : 5 С.І. R., 533 


.——  Aequiescence of mortgagee 
— Waiver of. priority.—When a prior encumbrancer 
with a full knowledze of his title stands by and 
through his agency allows the mort;aor to deal with 
the property as if it was unencumbered,— Held that 
by much conduct he loses that priority to which the 
prior date of bis encumbrance would, had he acted 
otherwise, have entitled him. Rar авта ВАМ г. 
KIsRUN Dass alias KieuwARAM . S Agra, 402 


931 Right of appeal by de- 
fendant disclaiming all interest on his own 
account- Suit for redemption.—S sued to redeem 
land mortgaged to N, and made Р а defendant in 
the snit on the gronnd that he was in possession on 
account of N, his brother. P disclaimed all inter- 
est on his own account, and alleged that he was in 
possession on behalf of М, and that the mortgage 
wasa forgery. М did not appear. The Munsif de- 
creed for the plaintiff. P appealed. The Subordi- 
nate Judge dismissed the suit on the ground that the 
mortgage жав not proved. Held, on весов appeal, 
that P had no/ocus standi, and could not appeal from 
"s decree. SESHAYYAR v. РАРРОУАВА- 


. LL.R, 6 Mad, 185 


Aoquiescence—M o rt g age 
execuled during plaintiffs minority.—Tho plain- 
tiff sued the defendant on mortgages executed to the 
plaintiff by the adoptive mothers of the defendant 
(who were also defendants) subsequently to his adop- 
tion. The plaintiff contended that the mortgages 
had become effectual as against the defendant by 
reason of his subsequent conduct. Evidence was 
given that he had promised his adoptive mothers to 
redecm the morti: and that he had stood by and 
allowed the plaintiff to carry «ut the provisions of 
the mortgage deeds to his own detriment by paying 
maintenance to the defendant’s adoptive mothers and 
by paying off certain mortzages which had been 
created by them previously to the adoption of the 
d-fendant. Held that knowledge on the part of the 
defendant that the plaintiff was carrying out the pro- 
visions of the mortgage-deeds, and his allowing the 
plaintiff to do so, did поё estop him from disputing 
them afterwards, for it was no part of his duty to 
step in and protect the plaintiff against the conse- 
quences of his own unauthorized dealings with his 
property. SHIDDHESHVAR v. RAMCHANDRARAV 

[L L. R., 6 Bom., 463 


ing him party.— When an intervenor in a suit ta re- 


cover rent is made a party at the request of the ' 
plaintiff, the latter cannot afterwards, by special ap- | 


peal, get rid of the effect of his own act. Suaw 
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CnmvNp Gnoss MUNDUL г. DOYAMOYER MUNDUL- 
wee. . . . . . ФМ. В. 388 


234.________ Representation as to trans- 
fer of property— Suit for rent—Interrenor — 
Е In a suit for rent brought 
inst an ijaradar by a person claiming to be the 
dar-patnidar of certain property, the defendant resisted 
the claim upon the ground that snot 
the real owner of the dar-patui, and this person was 
made в co-defendant, and intervened for the purpose 
of supporting his title to the rent, It appeared that 
in the year 1259 A purchased the dar-pat 
sold it in 1256 to his wife B and son. C. 
A successfully resisted a suit for rent brought against 
bim by the present plaintiff as superior landlord on 
the ground that he had parted with hie interest in the 
estate to B and C. The plaintiff then sued В and C 
for the rent and obtained a decree, under which the 
dar-patni was sold to bim. Не now aned theijaradar. 
‘The interventing defendant contended that 4 had 
mortgaged the property to him, and that such proceed- 
ings had been taken on the mortgage that he was en- 
titled in the A's right tothe rent of the property as the 
owner of it. Held that the intervening defendant 
could take no better title than 4 himself; and that, 
as А had directly induced the plaintiff to believe that 
he had sold the property absolutely to B and С and 
had led him to bring a suit against them for the rent 
and under the decree obtained in that suit to purchase 
their interest in the property, the intervening defen- 
dant could not set пр в claim to the rent in the 


sent suit as against the plaintiff. AUNATH NATH рев 
v. BisrU Сномовв Roy . I. L. R., 4 Cale, 788 
235. — Joint decree—4mowwt оў 


shares in joint property.—The mere fact of two par- 
tics having jointly sued and obtained a decree by 
right of pre-emption against а third party does not 
preclude either from coutending that by agreement 
they were not to take equal shares in the purchase, 
BERCNJA KoEREE v. HCRPERSEAD LALL 

and [3 Agra, 335 

-- Acceptance b; 

ofl wer than decretal rate of сога 
a decree has declared a certain rate of rent payable, 
the Inndlord is not prevented, by the mere fact 
that he has not insisted on the rent being paid at that 
rate, but bas accepted a lower one, from recovering at 
the rate given by the deeree, Mazzum ALLY KHAN 
e. PIRTHEE SINOH . . . Agra, 263 


— — — Effect of condition in 
'ul-urg— Swit to set aside condition. -Where 
jib-ul-urz contained в condition restricting the 
landlord's right to enhance, — He/d that, haviug signed 
it, he must be held to be bound by it until he estab. 
lishes his rizht by в civil suit to have the condition 
-ul urz set aside. KYALER КАМ v. 

МАномЕЬ Aut Kuan . 1 Agra, Rev., 68 
Хоттна Raw г. Sookm Вам . . 8 Agra, 90 


238, Assertion of proprietary 
Tight—Subsequent claim to maintenance.—Under 
special circumstances, в widow who had asscrted & 


( 2573 ) 


ESTOPPEL—oontinued. 
5. ESTOPPEL BY CONDUCT- continued. 


proprietary right in certain property, without putting 
forward any claim for maintenance, not allowed 
afterwards to enforce her claim for maintenance 
against such property in the hands of a purchaser. 
GOOLABRE г. RAMTAHAL RAI 

0 N. W. 191: Ed. 1878, 275 


. — ———— Grant ofmokurari pottah 
by parties who afterwards acquire perma- 
nent settlement.—Parties ‘holding a permanent 
settlement from Government cannot question the 
validity of a moknrari pottah previously granted by 
themselves when they held the property under a tem- 
porary settlement, ABDoOL MANNAH e. BARODA 
KawrBawe zr... . 15 М В. 304 


. —— Recognition oftalukhdari 
right—Purchaser at sale for arrears of recenue.— 
At a sale for arrears of revenue Government pur- 
chased в pergunnah, containing a certain talukh 
belonging to 4. The talukh was not cancelled, and 
the Government mado successive temporary settle- 
ments with A, in which his talukhdari right was re- 
cognized. The right and interest of Government in 
the pergunnah were afterwards sold to В, who ousted 
A. А afterwards joined with C in g a patni 
lease of the same land which he had ір еһе talukh, 
Held, in a suit by А against В and C, that this 
conduct estopped him from recovering possession of the 
dependent talukh from which he was ousted by 
В. Assanoollah у. Obhoy Churun Roy, 18 Moores 
I. A., 317 : 13 W. R., 84, cited and distinguished, 
Gooroo Реввнар CHUCKERBUTTY е, Banı NATH 
CHUOKERBUTTY , . . SCL B, 216 


Registration in Collector- 
&te— Onus probandi.—ln a suit to recover possession 
of certain land and houscs, in which the plaintiffs 
rested their claims on the allegation that whon the 
succession opened out they were seventh in de 
whereas the defendants were cighth in degree, from 

^ в common ancestor, and were entitled to no part 
of the property, it appearcd that immediately after 
the opening out of the succession, the plaintiffs had 
treated the defendants as having equal rights with 
themselves and as being in an equal relationship 
to the common anccstor, and had permitted their 
names to be registered as such in the Collector's 
books. Held (atirming the decree of the High Court 
at Allahabad) that the course of conduct of the 
Plaintiffs, although not amounting to an estoppel in 
point of law, threw the burden apon them of proving 
the allegation on which they rested their claim. 
AGRAWAL SINGH e, Forspar SNOR 


[8 С. L. R., 346 


342. — —— 
interest.—The plaintiff deposited money with defen- 
dants, bankers, on 30th August 1863. On 2nd January 
1867, an account was stated and а balance found to 
be due to the plaintiff consisting of the original de- 
posit and interest at six per cent. per annum. On 
llth February 1876, tho defendanta proposed to pay 
the plaintiff such balance, together with interest on 
the original deposit from January 1867 to Ferr 
1876, at only 4 per cent, per annum. The plainti 
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5. ESTOPPEL BY CONDUCT—continued. 
now claimed the difference between interest at 4 
and interest at 6 per cent. Held the defendants 
were estopped from disputing the plaintiff's demand 
for interest at the latter rate. Maxuxpr KUAR e. 
Ватжівнвх Das . . LL. В, 8 All, 888 


248. — — — Construction of document 
making suit premature—Subsequent contention 
that suit ie barred.—In в suit brought to recover 
money lent upon a mortgage which the defendant re- 
fused to register, the defendant put а construction 
upon tho arrangement which was accepted by the 
Court, and the claim dismissed as premature. Held 
that, when the plaintiff sued again in due (i.e, 
mature) time, it was not open to the parties or to the 
Court to say that the first construction was wrong. 
EFATOONNISBA г, KHONDKAR Б Nzwaz 


W. R., 374 
944. Gi notice of action 
under в. 58, Act of 1859—Conten- 


tion of non-applicability of section.—The plain- 
tiff, ПАНА lice, pem the defendant, an 
inspector of police, for money had and received to 
the plaintiffs use. The defendant had received the 
ру of the plaintiff, but failed to give it to the plain- 
tiff. Notice of suit was given by the plaintiff under 
s. 53 of the Madras Police Act, XXIV of 1859. 
Held that the plaintiff was not estopped by his 
having given such notico from contending that s. 68 
was not applicable to the case. GUNDAM VENKATA- 
Sami v. CHUNNIAM РововноттАМА . 5 Mad., 466 
ent not to appeal— 
plaintiff had obtained a 


thisarrangement, The judg- 


by the Court embodying 

ment-debtor, in contravention of this arrangement, 

preferred aneppeal. Held that tho judgment-debtor, 
the 


decree-holder to believe and 
undertaken that he would not 
, and having by the representation 
and undertaking procured his own release from 
arrest, was estopped from acting contrary to his 
deliberate representation and undertaking. ProtaP 
CHUNDER Dass г. ARATHOON. Аватноох v. PRO- 
TAP CHUNDER Dass 
(LLB, 8 Calc, 455: 10 O. L, В., 449 
See Амтв ALI v. Тировлт KOER 
[9 B. L. R., 460 
RAJMOHUN GOSSAIN є. GOUBMOHUN GOSSAIN 
[4 W. R., P. C., 47: 8 Moore's L A., 91 


9486. Aoquiescence in use of 
trade mark—Subsequently denying right to use 
it.—Where the инт by their conduct let the 
defendant to believe that they claimed no right to a 
certain trade mark, and that it was open to the 
defendant to adopt it as his own, and the defendsnt 


Ы $03 
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having express) 
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ESTOPPEL—continued. 

5. ESTOPPEL BY CONDUCT—continued. 
did adopt it, and by bis industry secured a wide 
popularity for it in the Indian market,—Held that 
the plaintiffs were estopped from denying the defen- 
dant’s right to use the trade mark in the Indian 
market, LAYERONE r. HOOPER 

[I. L. R., 8 Mad., 149 


247. — — Refusal of registered letter 
—Presumption of knorledge.—A person refusing a 
registered letter sent by post cannot afterwards 
plead ignoranee of its contents, Lors Aut MEAN e. 

BARER MonUN Rox. 16 W. R., 223 


248, Alienation of service 
vatan land by the holder of it—Impeachment 
of such alienation by the alienor—Hereditary 
Offices Act (. uid Act ITI of 1874, s. 5) — Vatan- 
dars.—The plaintiff, who was a vatandar kulkarni, 
med to recover from the defendant posse 
ef certain land with mesne profits, alleging that 
it was his service vatan land wrongfully taken 
possession of by the defendant in 1580, ‘The de- 
fendant wc up a mortgage of the land alleged to 

we been executed to the defendant by the plaintiff's 
mother in the plaintiffs name during his minority. 
n» the lower Courts found that the land was 
ne Plaintiff's kulkarni vatan land; that it had 
been mortgaged by the plaintiffs mother to the 

lefendant for good consideration ; and that the mort- 
gage was binding on the plaintiff. On appeal by 
the plaintiff to the High Court-—Held, confirming 

е decree of the lower Court, that the plaintiff was 
estopped from denying his title to mortgage the field. 
‘The general rule being that the grantor cannot dispute 
with his grantee his right to alienate the land to 
him, the circumstances of the case did not justify 
в departure from the rule. The plaintiff, although 
an hereditary public officer, was not а trustee for 
the purposes of the Vatan Act, and it could not 
be presumed that the granteo knew that the plaine 
tiff's guardian had not obtained the previous sanction 
of Government to the mortgage. The plaintiff was, 
therefore, estopped from saying that the grant was 
forbidden by the Act. Narayan Kuaxpu Коте 
KARSI e, KALGAUNDA BIRDAR PATEL 

[L L. R., 14 Bom., 404 


249, Payment of a tax for one 
year without protest—Payment of the tax та 
subsequent year under protest—Suit to recover money 
зо paid—Cause of action.—The plaintiff paid а house 
tax at the rate of RG for the усаг 1890 without any 
protest, When the tax was sought to be levied from 
the plaintiff at the samo rate for the year 1891, 
he objected to the levy as illegal and excessive, 
and paid the tax under the protest. Не then sued 
to recover what he alleged was an excess chargo of 
35 in respect of the tax for 1891. His chim was 
rejected оп the ground that he was estopped from 
recovering the alleged excess by resson of his havir є 
paid the tax for 1890 without protest. Held that 
the suit was not ed. The levy of a tax in 
each year gives а new and distinct canse of ac- 
tion, and the payment of the tax withont pro- 
test for one year does not bar & suit to recover 
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ЕВТОРРЕГ- continued. 
5. ESTOPPEL ВУ CONDUCT—continued. 


a sum paid in a subsequent year under protest 
on account of a tax which was not legally charge- 
able for that year. Рітлмпен Das v. JAMBUSAR 
Town Menicrratity . LL, В. 17 Bom., 510 


950. — —  — Order of Court made with- 
out jurisdiction— Order of гате Court for res 
fund under execution.— Where a Court оп the appli- 
cation of а decrec-holder made an order for execution, 
and such order was set aside (on appeal) on the 
ground that snch Court had no jurisdiction to enter- 
tain the application,—Held that the decree-holder, 
having invoked the jurisdiction of the Court, was 
estopped from calling in question an order subse- 
quently passed by it, directing him to refund в sum 
realized under the order for execution. GOVIXD 
VAMAN o. SAKHARAM RAMCHANDRA 

[L L. В.,3 Bom, 42 


351. Party not bound by рго- 
ceedings not allowed to take advantage of 
them.—Where » person who was called as a witness 
and set up a claim in exccution-proceedings was 
not made a party, and was therefore not bound by 
those proceedings, it was held that in a subsequent 
suit ayninst him for posscesion (he having obstructed 
execution of the former decree), in which suit he 
coutended that the suit was barred as not having 
been brought within due time after the plaintiff's 
application in the execution-proceedings was dise 
missed, he could not take advantage'of the execution 
proceedings to resist в claim otherwise admissible 
against him. BALYANT SANTARAM v. BABAJI BIN 
SANTHOPA — . . L L. R., 8 Bom., 608 

252, ——— Acting on order containing 
resorvation— Disputing validity of reservation. 
— Where an application for leave to institute a suit 
was granted under cl. 12 of the Charter, leave 
being reserved in the order to the defendant to move 
to have it set aside, and the plaintiff had acted on the 
order,—Held he could not afterwards object to the 
validity of the reservation it contained. ВАРНА 
Brat e. Mucksoopuy Dass . 21 W. R., 204 

253. Fictitious вые — Relief — 
Promoting public policy.— Held that, though tho 
Jaw under the ordinary rule would not assist parties 
who have colluded in order to evade its provisions by 
restoring them to their original status, yet relief 
may be granted if public policy is promoted by so 
doing. RAM PERSHAD ©. SHEVA PERSHAD 

О Agra, 71 


354. Repudiation of authority 
of guardian — Adoption of beneficial acts.—A 
person who disputes the authority of another to act 
15 his guardian, and repudiates the acts done by such 
guardian in that capacity, cannot take advantage of 
those acts so far only as they are beneficial to him, 
Soowan Рвітнев LALL Уна e. Soonan DoomoAH 
LALL Јна. SOOBAR Dooncan Laut ЈНА r. NEELA- 
NUND SINGH . . . ТУ. В. 73 

255. Recognition of tenure by 
Government—Purchaser, Right of.—The Govern- 
ment having once recognized the plaintiffs talukh by 
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ESTOPPEL.co»ciuded. 
6. ESTOPPEL BY CONDUCT—coneluded. 


selling it for arrears of rent to the iparties through 
whom the plaintiff claimed, and no disclaimer of his 
talukhdari right having ever been made by the 
plaintiff, — Held that it was not competent to the 
Government to deny the title of в tenure which it 
had by selling once guaranteed to the purchaser. 
JBEBUN SINGH BUBMONO v. egere i or Bac- 


KERGUNGE . . PD . ЗМ. в. 77 
Gorvox и SEIN v. aros or Bac- 
XEROUNOGR . . 2 W. R., 139 


356. ————__———. When the zamin- 
dari rights in a property bave been purchased by 
Government at a sale for arrears of revenue, and 
Government guarantees the rights and position of 
certain talukhdars therein, and then sells its zamin- 
dari rights, the second purchaser is bound by the acts 
of the Government, and the talukhdars, if dispossessed, 
may recover posscasion under cl. 6, в. 23, Act X of 
1859. Вовхвв KuANUM е. Морноозоорск Doss 

[8 W. R., Act X, 127 

Joocun KISHORE Roy г. AHSANOOLLAH 

[4 W. R. Act X, 6 


EUROPEAN BRITISH SUBJECT, 


See EXTRADITION ACT, 1879. 
[I L. R., 9 Bom., 333 


See Hiem COURT, JURISDICTION OP — 

Bompay—Cananat 8 Bom., Cr., 92 

[L L. В, 9 Bom, 288, 333 

See CASES UNDER JURISDICTION OP CRIMI- 

NAL COURT—ECROPEAN BRITISH SUB- 
звотв. 


See MAGISTRATE, JURISDICTION OF— 
PowzRs ОР MAGISTRATES. 
[L L. B., All, 420 


See Masoniry, AGE оғ. 8 B. L. R., 373 
3 338 


1B. L. R., O. 6,10 
L L. R. 7 All, 4 


See OFFENCE COMMITTED ON THE Н1ан 
Spas . . l B. L. В. О. Сг.,1 
£ Bom., Cr., 39 
LL 21 Calc., 782 

See РошоЕ Аст, 1861, в. 29. 
BN. W.,128 
See TRANSFER OF CRIMINAL CasE—GENE- 
RAL Cases =. L L. R., 18 Calo, 247 


— ——— in Bangalore. 
See Hiom Covet, JURISDICTION or— 
MADRAS— CRIMINAL. 
[L L. R., 12 Mad, 39 
Person tried jointly with— 
See APPEAL IN CRIMINAL Caszs—CRIMI- 


NAL PROCEDURE Cops. 
[L L. B., 14 Bom, 160 
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EUROPEAN BRITISH SUBJECT— 


—concluded. 


See MAGISTRATE, JURISDIOTION 
PowERS oy MAGISTRATE. 
[L L. R., 16 Маа, 308 
1. Opportunity to plead being 
Europe»n British subject—Plea not taken 
till too late— Waiver.—A Deputy Magistrate ought 
to give an opportunity, toa prisoner to plead that he 
is a European British subject. The mere statement 
of a prisoner that he is a European British subject, 
made before the Deputy Magistrate after the trial 
was completed, cannot be acted on. Cune о. BEANE 
[5 W. В., Cr., 53 
2, —_____Mode of procedure — Charge 
against European British sulject.—Mode of pro- 
cedure by a Magistrate with regard to European 
British subject accused of an ence, QUEEN v. 
ЗНВВТРР ос. вМ. В., Cr. 18 


or— 


“EUROPEANS.” 


See CRIMINAL PROORDURB CODBS, в. 451. 
[L L. В,, 16 AlL, 88 
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PEDIGREE . . H . . 2633 
PsTIMONS . . . . . 2633 
PLEADINGS . B . . 2034 
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Buowrms. 0. 0. 0. с 2634 
RENT-ROLL . . H . 2035 
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SETTLEMENT PAPERS . + 2636 
SIGNATURE . . . . . 2636 
маш Caves COURT, PROCERDINGS 

IN . . . . 2637 
SURVEY AND MEASUREMENT PAPERS 2637 
THAKBUST PAPERS + o . 2689 
TRANSLATIONS + . H . 2039 
VARIATION OP RENT, PROOP OP — . 2639 
WAGIP-ULTURZ + . . . 2689 

12. Sscompagy EVIDENCE . . . 2640 
(а) Овхввлит . . . . 2640 
(b) UNSTAMPED ов UNREGISTERED ` 
DocUxENTS H . . 2642 
(с) Losrom Dzsrzovzp DocuxENTS 2651 
(d) Nom-PRODUCTION YOR OTHER 
Cavers PP] 
(в) Corres от Dooumsrrs, AND 
Сорта or Corrzs " . 2657 


Бав CASES UNDEB EVIDENCE ACT. 

See CASES UNDEB JUDGMENT IN REM. 

Soe Сазив UNDEB WITNESS—CIVIL Cases. 
Admissibility of— 


See CASBS UNDER ADMISSION — ADMISSIONS 
TN STATEMENTS AND PLEADINGS. 


See CASES UNDER APPELLATE COURT— 
Buszorion ов ADMISSION OF EVIDENCE 
ADMITTED OR REJECTED IN Совт 
BELOW. 
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EVIDENCE—CIVIL САВЕВ —continued. 
See Commission—Civin CASES. 


See CASES UNDER REGISTRATION Аст, 1877, 
ва, 17, 18, AND 49. 
See CASES UNDER ЗТАМР Acts, 1862, 1809, 
1879. 
Discovery of fresh evidence. 
Casus UNDER APPELLATE COURT— 
EripzNCR AND ADDITIONAL EVIDENCE 
ON APPEAL. A 
See CASES UNDER REVIEW — GROUNDS РОВ 
Review, 
Mode of dealing with— 


PECIAL OB SECOND 
APPEAL--GROUNDS OP APPEAL—EVI- 
DENOE, MODE OF DEALING WITH. 

See CASES UNDER SPECIAL OR SECOND 


APPEAL—GKOUNDS OF APPEAL—QUI 
TIONS OP FACT. 


1. MODE OF DEALING WITH EVIDENCE. 


L —. — — Discussion of mode of dealing 
with.—The mode in which evidence is to be dealt 
with discussed. МАатновА РАхрку г, RAM Rucua 
Тулы .8 B, L. B., А. C, 108: Ш W. R., 488 


BHA3U SING о, KAIyNATH TEWARI 
(3 B. L. R., A. C., 832 
9, —— Conflicting evidence, Inves- 
tigation of cases of.—Ihere ів no safer rule for 
investigating cases of conflicting evidence, where 
perjury and fraud must exist on the one side or the 
other, than to consider what facts are beyond dis- 
pute, and to examine which of the two cases best 
accords with those facts according to the ordinary 
course of human affairs aud the usual habits of life, 

UscDooLLAH c. IMAMAN 

[5 W. R., P. C., 26:1 Moore's I. A., 10 


Native testimony —Suspicion 


3. 
of perjury-—Ewidence should recoive its due weight, 
ad not be rojectud from a general distrust of native 
testimony, nor perjury widely imputed without some 
grave grounds to support the imputation, Bama 
MANI AMMAL v. KULANTHAI NAUCHEAR 

[17 W. BR, 1: 14 Moore's L A, 846 


4. Probability— 
Ground for decision on evidence, ~The general hal. 
ibility of native evidence in Indis is no ground 
for concluding against a transaction when the pro- 
babilities are in favour of it. BUNWAREE LALL v. 
HETNARAIN SINON 

(4 W. R., P. C., 128: 7 Moore's I. А., 148 


B. ———— Native cases—Presumption— 
Case supported. Au false evidence, —А nativo case is 
not nec and dishonest because it rosts on 


continued, 


1, MODE OF DEALING WITH EVIDENCE 
—continued. 
a false foundation, and is supported in part by false 
evidence. Wise с, SUNDULOONISSA CHOWDRANER 
(7 W. В. P. С., 13: Ш Moore's L A., 177 
TzELCOKO Коовв г. NIBBAN Siyom 
[9 W. R., 430 
RAMAMANI AMMAL c. KULANTHAI NAUCHEAR 
07 W. R., 1: 14 Moore's I. A., 346 
— ——— Judgment оп facts—Probabi- 
of the cate— Rule of Privy Council.—Where 
в Judge, whose judgments have been observed to be 
very careful, comes to в conclusion on the weight of 
evidence as to в pure questiou of fact, the High Court 
would do wrong not to follow the principle laid down 
by the Privy Council, not to interfere in a judgment 
on facts, unless the conclusion be clearly shown to be 
a mistaken one. In this country, where native evi- 
dence, as a gencral rule, is fallible, it would be safe 
and proper to follow another priuciple laid down by 
the Privy Council, namely, to look to the probabili- 
ties of the case. EDUN v. BEORUN 
Ш W. R., 345 


7. — Sufficiency of evidence—Eri- 
dence which might hare been, but was not, adduced, 
as being unnecessary.—W here thore is suficient evi- 
dence of & fact, it is no objection to the proof of it 
that more evidence might have been adduced, Ba- 
MALINGA PILLAI е. SADASIVA PILLAI 

[1 W. R,, P. C., 25; 9 Moore's L A., 506 
Consent to decision on such 
lere is,—Even if the evidence upou 
the record is in itself insufficient, a Judge may pro- 
perly decide the case upon that evidence, i 


if th 
fendant consents to its being taken as sutlicient, 
SHEETUL Ренвнар Мітткв v. JUNMEJOY MuLLICK. 
02 W. R., 244 
Сноошв Lari v. Кокш Siwon 19 W, R., 248 
9. —- Conflict between Judge’s 
memoranda and recorded evidence,—Where 
there is a conflict between a Judge's memoranda of 
evidence and the recorded depositious of wituesscs, 
the Court must be guided by the latter. НЕКВА- 

NATH KOOEREE v. Вовм NABAIN SINGH 

05 W. R., 375: 9 B. L. R., 274 


Questions of Meer t 
ili i ld 


decided as they arise, and should у 
until judgment in the caso is given. Javu Kar v. 
Buusorama Мозрх . L L. B., 17 Cale, 178 


BAMJIBUN SEROWZY v. OGHORE Nata CHATTER- 


38 . . . . LLB, 25 Calo., 401 
(2 C. W. N., 188 
ц. Documentary evidence, Deal- 


ing with—General rules.—When а document is 
tendered, it is the first business of a Court to satisfy 
itself whether the document is admissible at all. If 
not evidence between the partics, it should be rejected 
‘st once, If an admissible document comes under the 
class which requires proof, it should be distinctly 
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EVIDENCE—CIVIL САВЕВ —соп м4. 
1. MODE OF DEALING WITH EVIDENCE 


—continued. 
noted that it is admitted on the record subject to 
proof, in order that, if no proof be offered, the oppo- 
site party may ask the Court to take it off the re- 
cord. Manson е, GOLAM КАнвІл MOONSHEB 

р 05 W. R., 490 
18. - Evidence not adduced in 
former suit—Groumi for rejecting eridence.— 
Documentary evidence tendered by a plaintiff cannot 
be rejected merely because it has not been adduced in 
a former suit to which plaintiff wasa party. PUREE- 
JAN KHATOON v, Вхкомт CHUNDER ÜHUCKERBUTTY 
(9 W. R., 380 
13. Production of false docu- 
ment—Duty of Court.—The production in evidence 
of в forged document bya party to в suit does not 
relieve the Court from the duty of examining the 
whole evidence adduced on both sides, and of deciding 
the case according to the truth of the matters in 
issue. SURNOMOYEE r. SUITEXSOHUNDER Roy 
[2 W. R., P. C, 18 
Сножрнву CHUTTARSAL SINGH v. GOVERNMENT 
[3 W. R., 57 
Kvrroo MAHOMED v. HURDEB Doss 
[19 W. R., 107 
GORIBOOLLA GAZEE v. Gooko0Do8s Ror 
(3 W. R., Act X, 90 
BzxGAL IxprGo Co. v. TARINEE PERsHAD нови 
[3 W. R., Act X, 149 
— Alteration in document— 
bility in evidence of altered ducument.—lf. 
а document on which a case depends appears to havo 
L cannot be received in evidence or bo 


the signature. 
CuuND MANICEJEE . " 


15. Possession of title-leeds— 
Absence of proof of acquisition of possessiom.— 
The mere fact of possession of title-decds without 
any very satisfactory proof of tho mode by which 
possession of them was acquired was held by tho 
Privy Council to be outweighed by tho other adverso 
circumstances of the сме. — KRIPAMOYER Dusia о. 
ROMANATH CHOWDHAY . 9W.R,P.C,1 


КвтРАМОХЕк DEBIA v. GIRISH CHUNDER LAHORER 
[8 Moore's Г. A., 467 

16. Reasons for disbelief—Omis- 
sion to give reasons for not believing evidence.— 
Where the lower Appellate Court was directed by the 
High Court to try a particular point, riz., whether 
the plaintiff had proved actual possession within 
twelve years of suit, and the Court, in dealing with 
the evidence, observed that it would not rely on 
private documents and on the witnesses, as “thoy 
were not of much importance and were easily 
procured,” and rejected survey papers coming from 
propor custody, as being papers casy to alter aud 
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1, MODE OF DEALING WITH EVIDENCE 
—econcluded. 
therefore not reliable, the High Court, in remanding 
the case, held that this was a most improper mode of 
treating tho evidence. If the Court disbelieved 
particular witnesses or refused to receive certain 
documents, it should give its reasons for the refusal 
with reference to these documents in particular, or for 
its disbelief of the particular witnesses, and not with 
reference to documents or witnesses in general, 
CnaxpzA MADHAB Вох e, KuEMAMANI DASI 
[0 B. L. R., 8. N., 19 
Оман v, KUMAR РВАМАТНАМАТИ ROY 
(1 B. L. R., 8. N., 25: 10 W. R., 256 
17. Unopposed evidence—Suit 
Jor damages—Non-appearance of defendants.—ln 
‘a suit to recover damages caused by the defendants 
plundering the house of the plaintiff, the Court of 
first instance passed, upon the evidence of two wite 
nesses, в decree in favour of the plaintiff, On appeal 
by some of the defeudauts, the Judges of the Sudder 
Dewauny Adalut of Agra held that the fact of pluu- 
der was not proved, and dismissed the suit ss against 
all the defendants, Held by the Privy Council that, 
as the defendants did not come forward to exculpate 
themselves by their own evidence, aud as the evideuce 
in support of the charge waa, unopposed, the decree 
of the Court of first instance could not be set aside. 
GANESH SINGH v. ВАМ Basa 
[3 B. L. R., P. C, 44 : 13 W. R, P. C, 98 


2. ACCOUNTS AND ACCOUNT BOOKS. 


18. ————— Books kept in course of 
business.—Books proved to have been regularly 
kept in course of business are admissible as corrobora- 
tive but uot independent proof of the facts stated. 
Dwazxa Dass v. DwazkA Dass . 2 Agra, 308 


— Account books—Act II of 
1855, г. 48.— The books of a creditor are not admissible 
as evidence agaiust his debtor to prove the debt, un- 
less there is other evidence of the debt, in which 
case entries in such books may be admitted as corro- 
borative evidence under Act II of 1855, s. 43. 
Raxxrro PAUL Cmowpnzy т. Hurry Dass 
Kooxpoo . . Marsh., 219 :1 Hay, 569 
30, —— — —— —————— Erridence Act 
а, 84.—It is only such books as are enterod up as trans- 
actions take place that can be considered ая books re- 
gularly kept in the course of business within в. 34 
of the Evidence Act. MUNCHERSHAW  BEZONJI 
v. New DHURUMSEY SPINNING AND WEAVING COM- 
vary) . «+ . LLOR,4 Bom, 676 
31. — —— — — — —— Effect of account 
Books.—One party, by merely producing his own 
‘books of account, cannot bind the other. БОВАВЈЕВ 

VACHA GANDA v. KOONWARJEB MANICKJER 
[5 W. В. P. C., 29:1 Moore's I. A., 47 


22. Entries in account books— 
Evidence Act, г. 89, cl. 2, and г. 84— Account hooks 
kept on. behalf of firm by servant or agent — Admia- 


iom — Account books containing estrios not made by 
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nor at the dictation of в person wh 
knowled, f the truth of the f: 
larly kept in course of business, 
dence under в. 34 of the Evidence Act I of 1872 
and semble under s, 32, cl. 2. Account books, 
though not proved to have been regularly kept 
in course of business, but proved to have been kept 
on behalf of a firm of contractors by its servant or 
agent appointed for that purpose, are relevant as ad- 
missions against the firm, QUEEN т. HANMANTA 

(I. L. В.,1 Bom., 610 

33. Evidence Act, 

а. 145— Stafement.— А was employed by В at inter- 

of a week or fortnight to write up B's 
account books, В furnishing him with the necessary 
information either orally or from loose memoranda. 
Held that the entries so made could not be given in 
evidence to coutradict 4, under в. 145 of the 
Evidence Act, as to previous statements made by him 
in writing. The statements were really made, not by 
A, but by В, under whose instructions 4 had written 
them. Muncuexsnaw BEZONJI г. NEW DHURMSEY 

SPINNING AND WEAVING COMPANY 
[L L. R., 4 Bom, 576 

24. Absence of entry 
ina book irrelecant— Evidence Act I of 1572, а. 34. 
—Though under s. 34 of the Evidence Act the 
actual entries in books of account regularly kept in 
the course of business are relevant to the extent 
provided by the section, such a book is not by itself 
relevant to raise an inference from the absence of any 
entry relating to a particular matter. QUEEN: 
Empress с. GRISH CHUNDER BANERJEE 

[L L. R., 10 Calc., 1024 

26, —————————— Where а Judge 
considered № incquitable to reject plaintiff's books 
when they made for him, eiz, as to amounts lent to 
defendant, and to accept them when they were against 
his interest, eiz., in the amount of repayments credited 
to defendant, and therefore disregarded both descrip- 
tions of entries equally, but gave a decree in plaine 
tiff’s favour for such entries ав were proved, without 
deducting the items credited to defendant, — Held 
that entries in an account book, whether on the credit 
or debit side of the account, are not conclusive evi- 
dence either of amounts paid or of sums actually duo 
which the Judge is bound to believe. The Judge was 
bound to look at the whole of the entries in the pl 
tiff’a book, to give credit to such of them as he 
believed to be true, and to discredit those, if any, 
which he believed to be false. Isan CHANDRA 
SINGH v. НАВАМ SIRDAR 

(3 B. L. В, A. C., 135: 11 W. R., 685 


96. —— — — — — — Entry against 
interest of witness.—In a suit for account by the re- 
presentatives of A, deceased, в document was offered 
as evidence purporting to be a copy made by deceased 
of an account furnished him by the defendant con- 
taining an entry of в payment of 85,000 by the de- 
ceased to the defendant, and the purchase therewith by 
the defendant of Compauy’s paper for the deceased, 


had & personal 
stated, if repu- 
re admissible as evi- 
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Held that by iteclf the document was inadmissible. 
But when further evidence was given by & witness 
that the deceased had stated to him that the document 
was 8 correct statement of his account with the defen- 
dant,— Held that such evidence was admissible ; and 
that, with the addition of this evidence, the document 
also was admissible as containing an entry by the de- 
ceased against his interest. But quere whether the 
circumstance that the entry only indicated а couver- 
sion of the money into a new shape did not take away 
the character of its being an entry against interest. 
ZAYNUB v. HADJER ВАВА CAZRANER 

[3 Ind, Jur., N. 8., 54 


37. — — ——— — — ——— Hat-chitta book 
— Evidence against vendors.—A hat-chitta book is a 
document kept especially as a security for the vendor ; 
and in the absence of fraud, it must be considered 
binding upon him, GOPEEMOHUN Roy v. ABDOOL 
Basau Зсвзон Nacopa . 1 Ind. Jur, N. 8, 358 


38. ——__________— Disputed items 
of acoount, Proof of.—ln an action by a banking 
against another firm to recover в balance upon 

ап account between them, the plaintiff put in evi- 
dence the account books of his firm, and the Inspector 
of the Court certified that the books were regularly 
kept, Genet | with the rules of banking, and that 
they agreed with the account rendered by the plain- 
tiff to the defendant. The plaintiff, however, exam- 
ined no witness to prove that the books were regularly 
kept or the general accuracy of the particular charges 
constituting the demand : he proved admissions by the 
defendant of the correctness of the account, aud of 
an award in his favour of one of the disputed items. 
"The defendant in his defence did not deny the ac- 
curacy of the plaintiffs account or of the books put 
in evidence, but objected to two items of the account, 
and claimed в set-off, but examined no witnesses to 
rebut the plaintiff's case. Held (reversing tho Sud- 
der Court's decree) that, although the plaintiff's books 
and the Iuspector’s report were not conclusive evi- 
dence, yet that the necessity of strict proof was removed 
by the admission of the defendant, and the fact of 
the absence by him of any evidence to impeach the ace 


curacy of the accounts, the disputed items being satis- 
factorily accounted for. DwARKA Dass г. JANKEE 
Doss . . . + 6 Moore's L A., 88 


29, — — ——— — — — —  Kridemce Act 
(І of 1872), в. 34— Evidence as to whether hundis 
are genuine or not — Comparison of handwriting— 
Entries in account books regularly kept—Tests of 
correctness of such books—Interest on decree.—Tho 
High Court had reversed the finding of the first 
Court on an issue which, in effect, was whether 
certain hundis were genuine or false. Under s. 34 of 
Act I of 1872 (The Indian Evidence Act), the 
plaintiff's account books were produced by the plaintiff 
as relevant evidence, and were relied on as corroborate 
ing direct testimony. The books were tested by 
reference to entries corresponding with other indepen- 
dent evidence. The Judicial Committee, on the 
whole evidence, affirmed the decision of the High 
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Court that tho hundis were genuine. In the decreo, 
which gave interest to ite date, they extended the 
period until payment. Jaswant SINGH v. SHEO 
Nara ар... L L. B,, 16 All, 157 
S. C. Tewarr Jaswant SINGH v. Lata Бико 


Naraw LaL. . . .L.R,291LA,6 
30. — ——— —————— ——— — Corroboratice 
evidence necessary to render defendant liable upon 


entries in рат Де books. idence Act (I of 
1872), г. 84.—In a suit to recover money due upon в 
running account, the plaintiffs produced their account 
books, which were found to be books regularly kept 
in the course of business, in support of their claim. 
One of the plaintiffs gave evidence as to the entries in 
the account books, but in such в manner that it was 
not clear whether he spoke from his persoual 
knowledge of the transaction entered in the books, the 
entries in which were largely in his own bande 
writing, or simply as one describing the state of 
affairs that was shown by the books. Не was cross- 
examined, but no questions were asked him to show 
that he was not speaking as to his personal 
knowledge. Held that the evidence given as above 
should be interpreted in the manner most favourable 
to the plaintiffs, and might be accepted in support of 
the entries in the plaintiffs’ account. books, which by 
themselves would not have been sufficient to charge 
the defendants with liability. Dwazxa Das e. 
SANT BAEHSH . . L. E., 18 All, 92 
31 Admissibility of 
books of account containing entries after transac» 
tion—Corroborative evidence—Evidence Act (I о) 
1872), s. 34.—By в. 84 of the Indian Evidence Act, 
1872, the admissibility of books of account regularly 
kept in the course of business is not restricted to 
books in which entries have been made from day today, 
or from hour to hour, as transactions have taken place. 
The time of making the entries may affect the value 
of them, but should not, if they have been made 
regularly in the course of business afterwards, make 
them irrelevant. The course of business in keeping 
the accounts in the office of а talukhdari estate was 
that monthly accounts were submitted by karindas at 
the head office, where they were abstracted and entered 
in an account book under the date of eutry, that 
being in some cases many days after the transaction 
of payment or receipt; but the entries were made in 
their proper order, on the authority of the officer 
whose duty it was to receive or pay the money. Held 
that the entry in the account book was admissible as 
corroborative evidence of oral testimony to the fact of 
& payment for what it was worth, objection being 
ошу to be made to its weight, not to its relevance 
under s. 34 The opinion expressed in the judgment 
іп Munchershaw Bezonjt v. New Dhurumsey 
Spinning and Weaving Co. I. І, R., 4 Bom., 576, 
‘against the reception of an account book containing 
ап entry not made at the time of the transaction was 
not approved. UTY COMMISSIONER OF BARA 
Влхкі v. Вам Parsman I. І. В., 27 Calc., 118 
[L. R., 36 L A., 354 
4С. W. N., 417 
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32. ——— Account books of factory— 
Payment of rent.—The account books of в factory, 
regularly sworn to by the manager, are lexal evidence 
of payment of rent. Казиев KANT Mosoowpar г, 
WATSON . . . ЗМ. R, Act X,75 


33. ——— —————— — Eridence Act, 
1872, в. 84.—Factory books cannot be used as iude- 
pendent primary evidence of the payment to which 
the entries refer ; – Act I of 1872, в. 34. QUERN r. 
Новревр ЗАНОХ . 23 W.R,Cr,27 


34. ————— aish accounts — Evidence 
of right to property.—Au cutry in the pymaish se- 
count is not per se sufficient cvi to establish a 
right to property which is denied. KESHAVAN г. 
VASUDEVAN A а L L. R., 7 Mad., 397 


35. —————— Accounts —Eridence of repu- 
tation as (o ownership of property—Swit tu recorer. 
Jorest tracts from Gurernment.—In a suit by a 
zamindar to recover certain forest tracte from Gov- 
ernment, the plaintiff relied on certain accounts called 
Ayakut accounts as furnishing proof of the iuclu- 
sion of the said tracts within the limits of his zamin- 
dari. The District Judge refused to accept these nc- 
counts as evidence of reputation, because no evidence 
was produced to show for what purpose, by whom, 
and in what circumstances, these accounts were pre- 
pared, and what guaranteo existed to ensure their 
inasmuch as they were from 
r administrative purposes by 
produced from proper custody 
ciently proved to be genuine, they 
were admissible as evidence of reputation. No distinc- 
tion сап be drawn between evidence of reputation to 
establish and to disparage a public right. Siva SU- 
BRAMANIYA v. SECRETARY OP STATE FoR INDIA 
[L L. R., 9 Mad., 285 


86. — Partnership books ct II 
of 1855, а. 58.—A $ Co. and В 4 Co. entered into 
а joint adventure in opium. A ў Co. were to seud 
money to various places to be hauded to the agents, 
who were to buy and sell. They now claimed against 
В & Co. for money alleged to have been во sent after 
giving credit for sums received. The proof was the 
arrival of the money at 4 4 Сога places of business 
supported by entries in A $ Сога books at each place, 
but there was no proof of payment to the agents save. 
such entries. As to remittances to the other places, 
the only evidence was the books of 4 4 Co. at the 
place of despatch. Held that there was no evidence 
ва to the latter claims ; aud as to the former, although 
the evidence appeared insufticiont, the case would not 
be remanded, as the appellant, independent of these 
claims, had a balance against them. SETH LAKHMI 
Снлхр г. Sxrz INDRA MULL 
[4 B. L. B., P. C., 31: 13 W. R., P. C., 36 
18 Мооге’в 1. A., 365 


87. — — — Account books of banking 
firm—Suit i money unaccounted for—Prouf uf 
ayment.—Where the fact of payments by a banking 
is dintinctly put in issue, the books of the firm 


DIGEST OF САБЕЕ, 


( 2688 ) 


EVIDENCE-—CIVIL CASES—continued. 


3. ACCOUNTS AND ACCOUNT BOOKS 
—continued. 


being at most corroborative evidence, the mere ge- 
neral statement of the banker to the effect that his 
books were correctly kept is not sutticient to dix 
charge the burden of proof that lics пров him ; par- 
ticularly if he has the means of producing much 
better evidence, In в suit to recover moneys un- 
accounted for, where defendants plead payments 
endorwd on documents, and the endorsements pur- 
port to have been signed by the plaintiffs, the formal 
‘and regular mcthod of proof is to call ou the plaintiffs 
to admit or deny their signatures, and then to call 
upon witnesses to state whether they ew the plaine 
tiffs sim ог could spesk to the handwriting or 
generally what took place. GUNGA PERSHAD e. 
Інрввліт SINGH . . 88 W. R., P. C., 890 


38. Bankers’ account books— 
Suit against representatives of customer for balance 
of account.—In an action by baukers against the re 
presentatives of в deceased customer to recover a 
balance of an account alleged to be aue to the plaintiff 
hy the deceased at the time of his death, the produc- 
tion of the bankers’ books, with the entries of the 
items coustituting the demand, kept according to the 
established custom of mahajuns in India, is not of 


itself sutticient evidence to establish such a claim, 
strict proof of the debt being required. RAI SRI 
KisnEN е. Rat Нов: Kisugy 

[5 Moore's І. A, 432 


1n the plaint could not be made out. In her exam- 
ination by the Court the plaintiff put in another me- 
morandum (C) to explain memoraudum (А). Defen- 
dant admitted that memorandum (C) was signed by 
him, It had reference to a period immediately 
preceding that for whizh the suit was brought. Held 
that memorandum (C) was rather evidence to support 
the originally stated cause of action, than an amend- 
ment of the claim or the substitution of one claim or 
cause of action for another. The case was one which 
should have been decided not merely on the discre- 
pancy between the two statements made by plaintiff, 
but on the whole of the evidence. The mere omis- 
sion of an accountable party, framing his own ac- 
count, to carry forward into а new account а balance 
against himself existing in в former one can consti- 
tute по evidence in his own favour. To prove the 
existence of the balance, such omission might be cone 
sidered in coujunction with other evidence in the 
cause, MULKA MUKHDRA r. TEKABTH ROY 

[14 W. R, P. C, 94 


40.— — — —Buit for balance of account— 
Dekkan, Agriculturist? Relief Act (XVII of 1879), 
4. 56—Signed balance of accownt— Attestation of 
account.—A balance of account signed by an agri» 
culturist is an instrument which purports to evidence. 
‘an obligation for the payment of money, and cannot 
therefore be admitted in evidence, unless written by, 
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or under the superintendence of, and attested by, a vil” 
lage registrar, as required by в. 66 of Act XVII 
of 1879. Камлі Lapua v. DHONDE KONDAJI 
(LL. В., 6 Bom., 729 
See DINGHA KAVARJI г. HARGOYANDAS GOVAR- 
DHANDAS . А . LLRs 315 


3. ACCOUNT-SALES. 


41. ——— Account-sale—Goods cone 
signed from London.—A at Calcutta consigned goods 
through В at Calcutta to C at London for sale on 
his (A's) own account and risk. В advanced money 
were sold in London by C, 
le to В in Calcutta. In а 
suit by B against 4 in Calcutta for the balance due 
to him on account of the money so advanced after 
giving credit to 4 for the amount realized by the 
sale of the goods according to the account-sale,— 
Held that tho account-sale waa prim facie conclu- 
sive of the amount realized; and if 4 wished to 
falsify the account, the onus lay upon him. Doo- 
MUN г, STEVENS n daa! Jur, N. 8,5 


48 —— — — —— — Consignment of 
vods to foreign market—Implied contract.— 
Where goods are consigned to be disposed of in а 


foreign market, it is an implied term of the agreement 
by the consignor that the account-sales furnished by 
the correspondents abroad shall be taken as primd 
facie evidence of what the goods realized. Held that 
‘thie was so, even though the consignor objected to the 
correctness of the account-sales when furnished to 
him. HODGSON о, BUPCHAND HAZARIMUL 
[6 Bom., О. C., 39 
43. - In an action 
brought by the plaintiffs for the balance due tothem. 
from the defendant im respect of shipments which 
had been treated by the plaintiffs as consignments on 
the defendant’s account, account-sales furnished by 
intiffs to,the defendant were held to be prima 
facie idence of the amount realized by the sale of 
the goods mentioned therein. SHRARMAN о. FLEM- 
mwe . . . . .’ 6 В. № В. 619 


4. РЕСВЕЕЗ, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS. 


(а) GENERALLY. 


44. -— ——— Decree of competent Court 
— Presumption.—The decree of в competent Court 
must be presumed to be valid and binding оп the 
parties, until the party attacking the decree clearly 
shows that it was improperly obtained by rosson of 
fraud or misrepresentation practised upon the Judge 
by the party obtaining the decree. BAZNARAI DUTT 
v. Gova Момив Dossss . . 6 W. В, 915 

45. ——_—— Proceedings and decree in 
former suit — Decision as to execution of will.— 
Whero plaintiff and defendant respectively put in as 
evidence different portions of the proceedings in в 
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former suit, and found arguments thercon, the Court 
is bound to use them all as evidence, The finding of 
a Civil Court as to the execution of в will is not con- 
clusive evidence on the point, if the question of its 
execution was not a material issne in the suit. BEER 
Сисхркв Ror e. TUMEszoopzEN 12 W. R., 87 


46. Decree in previous suit— 
Admissibility of, in evidence.—Effect of в previous 
decree as evidence in а subsequent suit stated. 
RaxjAN KHAN v. RAMAN CHAMAR 

(1. L. R., 10 Calc., 89 


47. —— — — Decree as to authenticity 
of deeds.—A Judge may lawfully employ а former 
decision for the purpose of showing that documents 
which bear such а nt date that their attestation 
or proof in the usual form is impossible had been 
used publicly on a former occasiou in the same Court 
when they had been found to be authentic, though 
such decision is not evidence іп the саве. NAGUR 
SINGH с. Мозномомо KAAN SIRDAR 

Ш W. R., 309 


Decree as to situation of 


48. 


chur for а portion of which suit is brought, 
—A former decision as to the situation of a chur, 


in a suit in which the other moiety i 
NAZIMOODEEN ARMED CHOWDHRY е, Wisk 
[5 W. R., 282 


49. ———— Decree for possession — Suit 
under Act XIV of 1859, а. 16.—А decree for posso 
m a suit under s. 15 of Act XIV of 1859 
primá facie ovidence that the plaintiff in that suit 
is entitled to recover from the defendant therein 
mesne profits for the period of dispossession, Ra- 
DHA CHURN GHATAK о. ZAMIRCNNISSA KHANUM 
[3 B. L. В, A. C., 67:11 W. В., 83 


Reversing on appeal under Letters Patent 24м0в- 
DOONISSA v. RADHA CHURN GHUTTUOK 


[9 W. R., 590 


—— Decree in summary suit— 
Suit for arrears of rent.—In a suit for arrears of 
rent, decrees in summary suite against the defendant 
for rent for years subsequent to those in respect of 
which the rent is claimed are no evidence of such 
rent being due; but such a decree is primd facie evie 
dence in support of в claim for rent for the next 
ensuing year. AFSUBOODEEN г. SHOROOSHEE BULA 
Daszz .  . Marsh., 558: 8 Hay, 664 
51. ——_—— Decree declaring amount of 
rent payabl: wit for rent.—A decree in a 
former suit declaring the rent payable by a raiyat is 
evidence of the rent still payable by him unless 
rebutted by him by proof of change in the rent, 
Сноврив CooMAR ROY v. ZEEMUNTOOLLAH SIRDAR 
[W. E., 1864, Act X, 95 

MONMOHENES DEBER v. BINODE BBHAREE SHANA 

\ i [95 W. B., 10 
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58. — — —— Proceedings in former suit 
—Rerersed decree.—Where a plaiutiff had been 
successful in both the lower Courts, and the deerce 
which he had obtained was only reversed by the 
High Court on the ground. that he was not entitled 
to the particular relief asked for, without the 
finding of the lower Appellate Cout and the pleadings 
of the parties being displaced,—Held that 
open to the plaintiff, in a subsequent suit ag: 
same defendant, framed in a different way, to adduce 
the proceedings in the former suit as evidence for 
what they were worth, — MonEsu — CHUNDER 
BEROHMOCHAREE v. Dixo Всхопоо Bose 

[24 W. R., 265 


53. ————— Decision between co-defen- 
dants—Admissibility of decree informer suit 
Eridence Act, s. 13.—A finding in a former suit, in 
which the question was tried between all the 
parties to the present suit, was held to he admissible 
ав evidence in this suit under the Evidence Act, 
в. 13, although the plaintiffs and defendants in the 
present suit were in form co-defeudants in the 
former. GurrEE Котвовто є. Вискст KOIBURTO 

[22 W. R., 457 

54 — — — Decision of Appellate 
Court where there is a decision of High 
Court in different proceedings on same 
point—Decrees declaring decree a simple money- 
decree, and one creating а lien.—The decision of the 
High Court that а certain decree was only a money- 
decree and carried no lien has not any binding effect 
on a previous decision of a lower Appellate Court in 
another suit between different parties relating to 
other lands sold under the samo decree, in which it 
was held that the decree gave a lien on the property 
sold, and the Appellate Court's decree was entitled 
to be treated as one in full force, notwithstanding the 
subsequent High Court decision, Mauoxzp DANISH 
v. MAHOMED KAEM . «М.В. Ш 


55. Former suit for partition 
—Partition of property as ecidenced by deed 
without possession under it.—A partition of pro- 
perty between members of а family, though evidence 
that the property is probably theirs, is uo evidence 
against & third party uuless it is shown that there 
has been some possession in accordance with the 

‘ition.  DoonoA PERSHAD SINGH е, OPEN- 
DRONATH CHOWDHRY . 5 W. В. 145 


—_— Depositions of witnesses 
me: former suit in Colleotor's Court —Eci- 
dence of relationship of landlord and tenant.—In 
a suit for arrears of rent of land for which no 
rent has ever been paid, where the plaintiff 
asks also for assessment of the rate of rent, 
and where the tenure had commenced thirty 
years previously and had been in the possession of 
defendants grandfather, father, aud himself without 
any rent having been paid,—Held that, in deciding 
whether the relation of landlord and tenant existed 
between the parties, the Civil Court was entitled to 


look at evidence taken in the Collector’s Court, being 
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that of witnesses who had been examined and 
cross-examined by the present defendant when the 
suit was originally tried there. Kenam NATH 
Сноскеввоттх v. Gores Natu @нозЕ 


[23 W. R., 426 
57. —- —— Depositions of witnesses 
in former suit—Lijlerent parfies.— Copies of 


depositions given in suits in which defendant was not 
a party cannot be treated as evidence in а case in 
which he № в party. Знемво GBER GOSSAIN v. 
Бам JEWAN LALL . 8 W. R., 500 


58. — — —— Сору of hustabood— Different 
parties.—An authenticated copy of a hustabood of 
1209 B.S., of which the orixinal was put into the Collec- 
torate by the zamindar according to Regulation VIII 
of 1800, was held to be no evidence against third 
parties, defendants in a rent suit, RAM NURSING 
Міттев e. TuiroORA SOONDERY Dassia 

(9 W. R., 105 
3 — Evidence of conduct — S/ate- 
mente made by parties managing 
ants filed an appl 
ion in evidence of certified copies of certain 
judgments and decrees rejected by the lower Court. 
The appellants sought to make use of these documents, 
not as constituting matters in dispute ree judicata, 
but as containing summaries of statements made by 
partics ‘concerned in the management of the plaint 
properties aud as evidence of conduct. Held that 
the documents were inadmissible in evidence. 
SUBRAMANYAN с. PARAMASWARAN 
(LLB, 11 Mad., 116 
Decree for session 
9, Specific Relief Act (I of 1877)— 
Subsequent suit “ inter partes” for mesne profits— 
Admissibility im evidence of former decree—A 
decree for possession made by & Court under s. 9 of 
the Specific Relief Act (I of 1877) in beyond 
the pecuniary limits of that Court's jurisdiction, 
although not res judicata, is some evidence of 
dispossession by the defendants in а subsequent 
suit against the same defendants to recover mesne 
profits. Gujju Lall у. Fatteh Lal, I. L. Ry 6 
Calc, 171; Brojo Behari Mitter у. Kedar Nath 
Mozumdar, 1. І. В. 12 Cale, 580; Suren- 
dra Nath Pal Chowdhry v. Brojo Nath Pal 
Chowdhry, I. L. Ry 18 Culc. 852; and Radha 
Churn Ghuttack у. Zumuroonissa Khatoon, 11 W. 
Е. 83, distinguished. Run Bahadur Singh v. 
Lucho Koer, I, І. R41 Calc., 801, referred to. 
JiavLLAH SHEIKH о. INU KHAN 
[L L. R., 23 Calo., 698 


(5) UxzxzcurED, BARRED, AND ЕХ-РАВТЕ 
вов 
61. ———— Decree for kabuliat—Unsze- 
cuted decree—Evidence of amount of rent.—A 
decree for a kabuliat for arrears of rent is evidence 
of the rent which the judgment-debtor is liable to 
pay only when he is called upon to execute such 
kabuliat, not where the decree has never been 
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executed and no kabuliat has ever been given. 
Навва Laut SEAL v. JougER МоАН 
А [20 W. R., 378 
Banus Маринов BANERJEE v. Внлвтт PAL 
[20 W. R., 466 


MAHOMED Ахвав v. Взих . 24 У. R., 447 
Missen е. Nasen ALI . . 21W., R., 88 


62. Decree assessing 
Eridence on question of t 
High Court declaring plaintiff's right to asscse rent 
upon land held by defendant as lakhiraj is a binding 
decision between the parties on the question of title, 
even though incapable of execution by reason of lapse 
of time, and should not be excluded from consideration 
by the Deputy Collector. Влмвоомрвү равкв 

'HOWDRAIN e. RAM PERSHAD SADHOO 

(8 W. R., 288 

63. 


——— Decree barred by limita- 

lon— Decree for rent— Evidence of rate of rent. 
— А decree for rent is admissible in evidence against 
a defendant to prove the rate of rent he was liable to 
pay, although the deerce has not been executed for 
three years, and has therefore become barred under 
the law of limitation, BEERCHUNDER MANIK v. 


RAMXISREN SHAW, 
04 В. L. R., P. C., 870: 23 W. R., 138 
64. 


— MÀ Decree for rent 
—Eeidence of receipt of rent.—A decree for rent 


in a suit under Act X of 1859 against the defendaut, 
an intervenor, which bas remained unexccuted for 
more than threo years, is not, in a subsequent suit, 
admissible in evidence to show that the defendant 
had not, during a period subsequent to the decree, 
been in bond fide receipt of the rent. ВАМ SUNDER 
TEWARI e. SBIMUNT DEWASI 

(14 В. L. R., 871 note: 10 W. R., 215 


65. ————— Ex-parte decree  unexe- 
cuted and barred by limitation— Evidence of 
title.—A decree ex-parte becomes inoperative if not 
executed within the time allowed by law, and а party 
who obtains such a decree, having accepted his status 
at variance with that assigned to him under the de- 
crce for a term beyond limitation, cannot, at any 
subequent period, rely upon that decrce as proof of 
his title, nor can it be accepted as such by the 
Courts, RAMJEFAWAN Rar v. Dege NARAIN Rat 

[Авта, Е. B., 78: Ed. 1874, 60 


66, ——— — —————— Evidence of rent 
Being dwe—A decree obtained ez-parte is, in the 
absence of fraud or irregularity, as binding for all 
purposes ав s decree in а contested suit. Such а de- 
cree is admissible as evidence, even though the period 
for executing it has expired. Where the plaintiff 
sued the defendant for в year’s rent at the same rate 
which had been decreed to him for the previous year 
in a suit which he had brought against the same 
defendant for rent of the same property, and relied 
upon the former decree, which had been obtained ez- 
parte, ва evidence of the rent duo to him 
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from the defendant,—Held that the decree was 
properly admissible as evidence, though the plaintiff 

not taken out execution upon that decree, and his 
right to take out execution was barred by limitation. 
BIRCHUNDER MANICKYA e. Нувызн CHUNDER 
Dass . LL. R., 8 Calo., 888: 1 С. L, R., 585 


67. ———— Ex-parte decree.—A judgment 
adduced as evidence is not to be rejected merely on 


the ground of its having been ez-parfe. _OJOON 
SmAHOO v. ANUND SINGH . . 10,W. R., 957 

CHUNDRE Соомав Durr o. Joy CHUNDER 
Durr Мозоомрлв . , 19 W. R., 218 


68. —— — — — — Different pare 
ties.—An ez-parte decree is admissible in evidence 
quantum valeat, even against в person who was no 
Party toit. А decree obtained by one party against 
another cannot be considered as conclusive evidence 
against the title of a third party. Номад Коовв 
v. SHEO Gosrxp Елоот . . 94 W. Б., 491 

ве. — —————— Eridence is 
suit for rent—The fact of a decreo in в rent-snit 
having been given ez-parte doce not detract from it 
value as ovidence of the relationship of landlord and 
tenant between plaintiff and defendant, provided due 
notice has been served on the latter; and such а 
decree may be filed as evidence without the judgment 


on which it was founded. Toomy e. DURRUP 
мен. . . . . 13W. B, 478 
T0. Admissibility 


+ of.— Where a suit is tried ex-parte and 
ues of fact are raised beyond the general issuo 
involved in the claim, the decree considered as 
evidence is, only evidence that the amount decreed was 
at the time due from the defendant to the plaintiff. 
Goya PERSHAD AUBUSTEB т. TARINEE KANT 
LanmonsE Сножрнвү . . 99 W. R, 140 


—— — Decree under 
which nothing hae been recorered.—A decree 
is evidence, even though nothing has been recovered 
under it. А Court is bound to consider the value of 
even an ex-parte decreo pending in appeal when № 
is tendered as evidence. МАнОмЕр КАМА MEAR v. 
Rox МАнОмЕр . . -.94W.RE. 954 


78. — Summary decree 
—Eridence of rate of rent.—Ez-parte summary 
десгсев are no evidence of the rate of rent leviable, 
ANNA PURNA DASI e. JoyxisTO MOOKBRIEE 

(W. R., 1864, Act X, 107 

MUPEBZOODDERN alias BHALOO MRAN c. Woole 

FUTOONIBSA BEER . . . ТУ. В, 194 


73. ——— —— M Ermoppel— Ez- 
parte decree, Effect of — Кайе of reni — Rent-reit— 
Civil Procedure Code (Act XIV of 1882), г. 11 
A mero statement of an alleged rate of rent in & 
plaint in a rent-suit in which an ez-parfe decree has 
been obtained is not a statement as to which it must 
be held that an issue within the meaning of s. 18 of 
the Code of Civil Procedure was raised between the 
parties, во that the defendant is concluded upon it by 
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such decree, Neither a recital in the decree of the 
rate of rent alleged by the plaintiff nor а declara- 
tion in it as to the rate of rent which the Court 
considers to have been proved would operate in such 
& casc so as to make that matter а res judicata, 
assuming that no much declaration were asked for in 
the plaint as part of the substantive relief claimed, 


the defendant having в proper opportunity of 
mecting the сазе, Морисвсрох Smama MUNDUL 
<. BRAE . . LL. В. 16 Calc., 800 

74. Evidence of 


amount of rent.—An ez-parte decree is not conclu- 
sive evidence of the amount of rent payable by the 
same defendant in another suit for subsequent rent of 
the same property, Where the plaintiff sued the 
defendant for a year’s rent at the same rate which had 
been deerecd to him for в previous year in а suit 
which he had brought against the same defendant for 
rent of the same property, and relied upon the 
former decree, which had been obtained ez-parte, 
and which he also alleged had been duly executed, as 
evidence of the amount of rent duo to him by the 
defendant, but it appeared that the lower Court had 
found that the alleged execution-proceedings were 
fraudulent, and that no steps had been taken which 
gave finality to the decree,— Held that the decree 
was not conclusive evidence of the amount of rent 
due from the defendant or of the questions, with 
which it dealt. Birchunder Manickya v. Hurrish 
Chunder Vass, І. І. В. 8 Calc, 858, di 
guished, Ninwoxzv Sino r. Heera Laut Dass 
[L L. R., 7 Cale., 23: 8 C. L. R., 257 


15. —— Ez-parte de- 
cree for arrears of rent — Eeidence of rate of rent.— 
An éz-parte decree for arrears of rent which has 
becn duly executed is some evidence as to the rate of 
rent, Bukshi v. Nizamuddi, I. І. R., 20 Cales 
505, per Norkis, J., followed. Mapnv MANJARI 
CHOWDHURANI г, Упомлв BABI 

Oc. W. N., 120 


Marr LAL PODDAR v. Ngrrenpra МАТН Roy 
Cuowonpy gw, 90. W. N. 173 


Te. Decree against registered 
co-tenant—Acguiescence of others in the name 
being registered — Ecidence of rate of rent.—When 
the joint tenants of a homestead holding allow 
one of them to have his name registered in the 
Iaudlord’s books, а decree obtained by the landlord 
against such registered tenant is admissible in evi- 
dence against the other tenants as to the rate of 
rent. Матт LAL PODDAR є. NRIPENDRA NATH ROY 
CHOWDHURY . . . 2C.W.N.,173 


(c) DECREES AND PROCEEDINGS NOT INTER 
PARTES. 


71. Former decrees and pro- 
ceedings— Different partier.—Decrees and pro- 
ceedings to which the defendants were not partics 
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are not admissible asevidence against them. SvTTO 
SURN GHOSAL r. DRONS Кввтхо SIROAR 

Я OW.R, 88 

MAHOMED Ап е. Знсвсм Ам . 8 W, R., 499 


LALL Зтхон е. Морнооворсм Ror 
[8 W. R., 496 


Јох Proxasn SINGH е. AMBER ALLY 
[9 W. R., 91 


StmUr Коохрсввв Denia e. RAENDUR Ki- 
SHORE Вот Сножрнвт A . O9W.B, 185 


Mona Moyes Dosszz c. Joopmistse Di 
no wW. R., 12 


SERO DYAL POORER е. MOHABEE PERSHAD 
(10 W. R., 477 


AMEEROONNISSA KHATOON г. JUGGERNATH ROY 
- mW. R, Из 


Kasner CHUNDER MOJOOMDAR е. SERTUL CHUN- 


DER TULLAPATICR . . . У. В., 151 
MAHOMED Вох е. ABDOOL KUREEM ALIAS ABOO 

(20 W. R., 458 

Ахсхр Монти GHUTTUCK r. боовл Kaxto 

Аснлвзев Спорни . . 99 W, R., 588 

LALLA Монарво DYAL SINGH e. CHUNDER PRR- 

SHAD " . . . . 25W. R., 57 


78, ———— Judgment in former case— 
Different parties—Similar interest.—A judgment 
in another caso is of itself insufficient evidence against 
a party who had no part in it, even though bis 
interests may be of a similar nature to those of the 
parties then suing. Dost MAHOMED Kuan CHOW- 
рив с. SOOLOOHANA РАВІА . 1W.B.,270 


—— Different parties 
lility of English rule.— Remarks on the 
ity in evidence of judgments in previous 
suits, and on the applicability in all its strictness to 
the Courts of this country of the English rule that, 
except in matters of general interest or public rights, 
в verdict in a previous suit, to be admissible, must be 
between the same partics, or parties through whom 
the parties actually in litigation claim. Поопол 
Doss Roy CHOWDHRY e. NURENDRO Соомлв Durr 
Cnowpnuzy . . . . OW.R, 939 


ВО. о Subsequent suit 
brought by strangers to former suit—The judg- 
ment in & former suit against the same defendants in 
respect of the same subject-matter is admissible, 
though not conclusive, evidence against the defen- 
dante in a subsequent suit brought against them by 
LALA RANGLAL r. DEONARAYAN TE- 

. 6 B. L. R., 69: 14 W. R., 201 


ЖА. 


8L Judgment admis- 
sible against third party.—A judgment infer partes 
may be received in favour of a stranger as against 
& party thereto, not as concluding such party, but as 
evidence for what it is worth, Bayaup NATH Ty 
е. Katty CEUNDER Снотовт , 16 W, R., 118 
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82. —————— Swit by the pur 
chaser at ezecution-sale to recover the purchases 
money.—The plaintiff purc! land sold in 
execution of a decree in favour of the defendant, 
but was subsequently evicted by the son of the 
judgment-debtor ; he now sued in 1889 to recover 
the purchase-money paid by him on the ground 
that the judgment-debtor possessed no saleable 
interest in the property in question. It appeared 
that the son of the judgment-debtor bad obtained 
a decree in 1888 against the plaintiff and others 
declaring that she (the judgment-debtor) bad по 
saleable interest in the property, and that in that 
suit the present defendant had given evidence in 
support of the present plaintiff's contention; the 
judgment in that suit was now admitted in evidence 
Against the defendant. Held that the judgment 
in the former suit was not evidence against the 
defendant, he not having been в party to it ; and that 
the suit should be dismissed on the ground that 
there was no legal evidence that the judgment-debtor, 
whose interest in the land had been purchased by 
the plaintiff, possessed mo legal interest therein. 
NnAEANTA г. Імлмвавгв . I, L. R., 16 Mad., 36: 


83. Evidence Act (I 
of 1872), 8, 9, 13, 40, 48—Admissibilily in 
evidence of judgments not infer partes—Judgment 
in criminal case—P brought a suit against К, 
a Hindu widow, to establish his right of inheritance 
in certain villages which had belonged to К» 
husband, and to have it declared that her hneba 
died childless, and that К had falsely put forward a 
child of unknown parentage as her husband's son. 
Е was the only defendant, and she maintained that 
the child in question was her son by her duccased 
husband. The suit was dismissed on the merits 
by the Court of first instance, and by the High 
Court on appeal. After K’s death, P brought a suit 
against D, whom the Collector, as manager of the 
Court of Wards, had accepted as the minor son of 
К, and against the Collector such manager, 
for possession of the same villages upon the same 
grounds as those put forward in the former snit. 
Held by the Full Bench that the judgments of the 
Court of first instance and the High Court in 
the former suit did not operate as res judicata 
in the present suit, but (BRODHURST, J., dissenting 
оп this point) that they were admissible in evidence 
in the present suit. Per Еров, C.J., and TYRRELL, 
J.—The judgments were not admissible under s. 8 
or s. 9 of the Evidence Act (1 of 1872), nor was 
either of them в “transaction” or a “fact” within 
the meaning of в. 18. But the record, aud not the 
judgments alone, in the former suit, was admissible, 
under в. 18 (J) independently of в. 43, as ev 
of a particular instance in which the alleged right of 
the plaintiff to the property now in suit was at that 
time claimed and disputed, tho word “right” in 
both els, (а) and (5) of в. 13 including a right of 
ownership, and not being confined, as held by the 
majority in Gaju Lall v. Futteh Lall, I. L. В, 6 
Cale. 171, to incorporeal rights. But the reasous 
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given in the judgments in the former suit for the 
deeree could not be considered in the present suit. 
Per StRaiout, J.— Under s. 43 of the Evidence Act, 
the question was whether the existence of the former 
judgments fact in issue or relevant under some 
other provision of the Act. Here the question 
was not as to the existence of the former judgments 
and decrees as а fact in issue or relevant fact; 
but though s. 43 declared judgments, orders, and 
decrees other than those mentioned in ss. 40, 41, and 
42 irrclevant gud judgments, orders, and decrees, it 
did not make them absolutely inadmissible when they 
were the best evidence of something that might be 
proved aliunde. The former judgments and decrees 
were not themselves a “ transaction ” or “ instances ^" 
within the meaning of s. 13; but the suit in which 
they were made was a transaction or an instance 
in which the defendant’s right as the living son 
of K’s husband to obtain proprietary possession of 
his father’s cstate was claimed and recognized, and 
to establish that such а transaction or instance took 
place, they were the best evidence. Per BRODHURST, 
J.—That for the reasons given by GARTH, C.J., and 
Jackson and Powtirex, JJ. in Gujju Lal v. 
Fatteh Lall, I. L. R., 6 Calc., 171, the judgments 
in the former suit were not admissible in evidence. 
Per Млнмоор, J.— That for the reasons given in the 
dissentient. judgment of Міттев, J., in Gujju Lall 
v. Fatteh Lall, I. L. R., 6 Calc., 171, the former 
judgments were admissible in evidence. It having 
been alleged that the defendant was in reality one К, 
the defence attempted to use as evidence a judgment 
in а criminal case in which the defendant wi 
prosecuted as В for causing simple hurt, and in м 
the Court had found that Е had died some time 
before the date of the alleged offence, and expressed 
ап opinion that the present plaintiff (who was not 
the prosecutor) had got up the case,—Held by Еров, 
C.J., and Вворновнвт and TYRRRLL, JJ., that the 
judgment of the Criminal Court was not admissible in 
evidence, Held by STRAIGHT, J., with doubt, and 
on the principle that in enses of doubt a Judge should 
decide in favour of admissibility, rather than of non- 
admissibility, that the judgment was a fact which 
went to establish the identity of the defendant with 
the person he alleged himself to be, or at any rate to 
show that he was not the person the plaintiff said he 
was, and thatit was therefore admissible under s. 9 of 
the Evidence Act. Held by Мапмоор, J., that the 
judgment was admissible under s, 8, and, if not, under 
other scctions of the Evidence Act. COLLECTOR oP 
GORAKAPUR г. PALAKDHARI SINGH 


[L L. R., 13 АП, 1 
84. — Decree not inter partes— 
Pro уз of Revenue Court.—Decrees obtained by 


either party, to which the other was nót a party, or 
the proceedings of the revenue authorities, though 
not binding, should be treated as evidence to which 
the Court should give such weight as it thinks pro- 
per. COLLECTOR оу FUREEDPOORE v. KALEB Dass 
HAZARAR . 


. 17 W. В., 194 
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85, о Eridence to еге 
plain inconsistency. Held that the Subordinate 
Jude was quite justified in using a decree between 
other parties to explain an apparent inconsistency be- 
tween certain statements in the plaint and in the evis 
dence of the plaintiff's witnesses, on the ground of 
which inconsistency the Munsif had rejected that 
evidence. BapuaNATH Dass г. KHELLUT CHUNDER 
Guo . . . e 5 OT WB, 558 


86. Ownership of 


property.—In в suit to have it declared that a cer- 
tain bowla was the property of W, plaintift"a judg- 
ment-debtor, defendants contended that it had been 
the property of another person, and that they had 
inst that 


purchased it in execution of a decree n 
person, 
defendants on the b 
by W's representatives to have the property declared 
tobe W's. Held that the decree could not bind the 
plaintiffs who were not parties to it, GOLUCK MONEE 
Denia г, RAMMONEE BOSE . . У. В., 21 


87. Evidence of pos- 
session— Admissibility in evidence of decree in fore 
mer suit,—The plaintiffs, as purchasers of в share 
of an estate, sued to recover their share of the rent 
of certain tenures held in that estate by the defen- 
dante, The defendants denied being in possession as 
alleged. Another co-sharer in the same estate had 
previously brought a suit against the same defendants 
for the rent of the tenures, and in that suit the pre- 
sent plaintiffs and other co-sharcrs of the estate were 
made co-defendants, and the decision in that suit was 
that the present defendants were in possession aud 
were liable to pay to the then plaintiff his share of 
the rent, Held (Mrrter, J., dissenting) that the 
decree in the former suit was not admissible as evi- 
dence in the present suit. SURENDER NATH PAL 
CHOWDHRY г. BRoj0 NATH PAL CHOWDHRY 

(LL.B, 18 Calo., 852 

88. Decree in former. 
avit showing lands were mal—Suit by auction-pur- 
chaser for rent— Evidence. Act, г, 11.—Where the 
plaintiff, who was an auction-purchaser of a share in 
certain lands, sued for arrears of rent against the 
owners of another share in the same, it was admitted 
that certain plots of the estate were held in exclusive 
possession. The defendants claimed these plots as 
lakhiraj. The plaintiff put in evidence certain de- 
crees in respect of such plots in which it was held, 
against tho persons in posscesion at the time, that the 
lands were mal. Held that, having regard to the cir- 
‘cumstances and the particular defence set up, that the 
deerces were admissible in evidence, not as showing 
that the lands were mal or lakhiraj, but as showing 
that rent had been successfully claimed in respect 
of the lands. Ніва Lat PAL e. HILL8 

C. L. В., 528 


Decrees as to 


rate of rent in former suits.— De 
Of rent in previous suits are admissible in а subse- 
quent suit as evidence of local usage, though the 
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parties in the subsequent suit were not parties to the 
previous suits — Easwama Doss г. PUNGAVANA- 
сны . . . LL R.19 Mad, 361 


90. — — — — — — — Rent suit— De- 
cree obtained ex-parte against registered tenant.— 
In for rent the plaintiff claimed that he wai 
entitled to payment both in cash and kind, and, 
order to show that he was entitled to recover rent in 
kind, tendered two ez-parte decrees obtained by his 
predecessor against the persons registered as tenants 
of the tenure at the time the decrees were obtained, 
such decrees being for rent both in cash and kind. It 
appeared that the defendant was the owner of the 
tenure at the time the two decrees were passed, hav- 
ing acquired the tenure by forcclosure, although he 
had not registered the transfer in the plaintiff's books, 
and that he was not made & party to the suits in 
which the decree was passed. Held that, as, the 
defendant was not a party to the suits in which the 
decrees were obtained, and did not claim through the 
parties against whom they were passed, they were 
not admissible in the suit as evidence against him. 
The decision in Sham Chand Koondoo v. Brojonath 
Pal Chowdhry, 12 В. І. В» 484: 21 W. В. 94, 
docs not lay down that в decree against a registered 
tenant is to be evidence for ever in future procec 
against an unregistered transferee not a party to it; 
but all that case decides is, that for the purpose of 
satisfying that particular decree an unregistered trans- 
ferec is bound by it, whether he was a party to the 
suit or not, the tenure being liable for the rent. ВАМ 
NasaIN RAI е. RAM Соомлв CHUNDER PODDAR 

[L L. R., Ц Calc., 562 

9L —— Eridence of adop- 
tion—In a former bond fide litigation to which the 
defendant was not party, the status of the plaintiff as 
an adopted son was in issue and disposed of in his 
favour. Held that that was good evidence of the 
adoption in this case, in the absence of better evi- 
dence for the defendant. ЅЕЕТАВАМ v. JUGGO- 
BUNDHOO BOSE . . . . 9 'W.R, 167 

92. Evidence of adop- 
tiom.—A. decree to which the defendant was not a 
party is admissible as evidence of great weight, though 
not as an estoppel against him, on the question of the 
plaintiff's adoption, which was established by it in 
the presence of certain members of the plaintiffs 
family who were interested in contcsting ita validity. 
ANNUNDNATH Roy v. THAKOOR Doss Мо200мрлв 

[3 Hay, 478 

93. ——————— — —— — — — Evidence Act (I 
of 1872), а. 35—Judgmente and private documente. 
Žin a suit for partition of family property, it be- 
came necessary for tho plaintiff to prove that his 
grandfather had been adopted by A, and he tendered 
in evidence judgments from which it appeared that 
A's brother, who was the grandfather of defendant 
No. 1, had sued to recover moneys due to A, alleging 
that the adopted son was an infant living under 

rotection. Ап adoption of the father of the defen. 
pes No. 1 by D was also put in issue, and to prove 
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it, defendant No. 1 tendered in evidenco decrees in 
which the alleged adopted son was so described and 
also other documents (to which neither defendant 
No. 5, who denied the adoption, nor his father was a 
party) where the same description was uscd. Held 
that the documents tendered in evidence of the two 
adoptions above mentioned, respectively, were admis- 
sible in evidence, KRISHNASAMI AYYANGAR r. RAJA- 


GOPALA AYYANGAR . . LL.B, 18 Маа, 78 , 


————— — Forme: 
зате matter between different parties— Decision on 
public right.—In a suit by the trustees of certain 
pagodas for the recovery of six villages on behalf of 
the pagodas from the defendant, the manager of the 
pagoda, — Held that the judgment in another suit— 
in w hich the cousin of a former manager sued him for 
a partition of certain villages, some of which were in- 
cluded in this suit, and in which it was decided that 
the manager was manager and not owner was а deci- 
sion upon a question of public right, and was receiv- 
able against the defendant. KINDERSLEY, J., agreed 
generally, but doubted whether the judgment in the 
other suit was upon a matter of such general interest 
as to be good evidence against a stranger. NALLA- 
THAMBI BATTAR с. NILLAKUMARA PILLAI 
[7 Mad., 306 


— ~  Evidemce Act, 
аз. 18, 48.—In a suit to establish an itmamee right 
nde, the plaintiff produced certain tran- 
script decisions of the Civil Court in suits in which a 
fcrmer holder of the tenure of the person who was said 
to have created the right was a party, but the lower Ap- 
pellate Court rejected them as evidence, on the ground 
that the defendant wasnot a party tothe suits. Held 
that the proceedings in such suite came within the 
meaning of “any transactions” in the Evidence Act, 
1872, в. 18, and were admissible as evidence in the case 
under в. 43, not as conclusive, but as of such weight 
as the Court might think they ought to have. NEA- 
мот ALI v. 800800 Doss . . 99 W. R., 365 


Ouse Durr Уна е. Вовк . 24 W. R., 470 


96. -— — — — Evidence Act, 
11. 18,49— Relevancy of judgments in suits in which 
right was asserted to collect dues for a temple.— 
In a suit brought by the trustees of a temple to recover 
from the owners of certain lands in certain villages 
money claimed under an alleged right as due to the 
temple,— Held that judgments in other suits against 
other persons in which claims ander the same right 
had been decreed in favour of the trustecs of the 
temple were relevant under в, 13 of the Evidence Act, 
аз being evidence of instances in which the right 
claimed had been asserted. Held also that the said 
judgments were relevant under s. 42 of the said Act 
as relating to matters of а public nature. RAMASAMI 
с. APPAVU . . . LL В, 13 Mad, 9 


97. Record of trans- 
action by which rights of parties were recognized— 
Eridence Act, а. 18.—Where a suit was disposed of 


You. п 
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4. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS—continued. 
according to a compromise, of which the judgment set 
out the terms in the form of s recital, — Held that the 
judgment, though not in the ordinary form of a decree, 
Was the record of а transaction by which the rights of 
the parties were recognized, and was therefore relevant 
as evidence under the provisions of Act I of 1872, 
*.13. Боор Cmaxp Внткот v, Нов Кавнам Dass 

[38 W. R., 162 


VENKATASAMI ©, VENKATREDDI 
(LL.B, 15 Mad, 19 
. Evidence Act (I 
of 1572), s. 18— Document executed by other tenants 
— Swit for ejectment.— In в suit for possession of 
plaintiffs claimed title under a lease from 
the shrotricmdars of the village where the land was 
situated. The defendants, who had obstructed the 
plaintiffs from taking possession of part of the land, 
claimed to have permanent occupancy rights, and 
asserted that the shrotriemdars were entitled not to 
the land itself, but to melvaram only. To meet this 
allegation, the plaintiffs tendered in evidence docu- 
ments executed by other tenants in the seme village 
showing that they were purakudis merely, ТЬе 
defendants had received no notice to quit before suit. 
Held that the documents above referred to were 
admissible under Evidence Act, s. 18.  VYTHILINOA ` 
г. VENKATACHALA . LL.B, 16 Mad, 194 


100. Decision as to 
Boundaries of land. — Where the boundaries of a piece 
of land, as given respectively in a anle-certificate and 
in а plaint, serve to identify it as the land in respect 
of which a former decision has been passed, then, al- 
though the present holders of the land may not be the 
legal representatives of the persons who were bound 
by the former decision, yet the decision is entitled 
under в. 18, Evidence Act, to consideration as evidence 
in support of the plaint. Ажохр Снокрив CRUND 
т. GUNER GAZER . В. 180 


101. Road-ces papers 
—Deed of sale—Evidence Act, в. 13—Under the 
Evidence Act, a. 18, road cess papers anda deed of sale 
are evidence quantum valeant. Во is в decree, al- 
though the party against whom it is treated as evidence 
was no party to й. Darragr Монакті е. Juco 
Bvwpmoo Momawvzt . . . 998 W.R., 203 

102. . Decrees in for- 
mer suits as to custom— Ecidence Act, a. 18.—In 
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4. DECREES, JUDGMENTS, AND PROCEED- | 
INGS IN FORMER SUITS—continued. | 


determining the right to the office of audhikari of the 
Diflu Sastur at Now, fendant claimed to 
be audhikuri and all ip was clacwhere, 
previous jud; ments о: decrees invilving instances in 
which the rizht and custom in question had been 
succcasfully asserted were held admissible in evidence 
under the provisims of Act Lof 1472, в. 13, Коонро 
Мати SURMA ОоѕБАМЕЕ т, DHEER CHUNDER “URMA 
Орнтклв GOSSAMER . 20 W. R., 845 


108. —— — — — —— — Erridence Act 
(I of 1872), а. 18—Custom— Admisrilility in 
evidence of judgments not “inter partes.”—In a 
suit for rent tho amount of the land held by the defen- 
dant was questioned, and it was contended that the land 
must be measured with a hath of 214 inches and not 
one of 18 inches, ав claimed by the plaintiff zam:ndar, 
Certain dcercea obtained by the zamindar against other 
tenants in the same pergunnah iu suits in which 18 
inches had been taken ва the hath were tendered in 
evidence in support of the plaintiff’s contention that 


the customary hath in the pergunnah was one of 18 * 


inches. Held that such decrees were admissible in 
evidence under the provisions of s. 13 of the Evidence 
Act, as they furnished evidence of particular instances 
in which ‘a custom was claimed. — JIANUTULLAM 
ЗТВРАВ г. Rowow: Kant Roy. Pir Вокьн Мом. | 
DUL v. Вомомі Kant Кох L L. R., 15 Calc., 233 


104. — - —— Decrees of com- 
petent Courts—Eridence of custom—Matter of 
public interest.—The decrees of compi tent Courte are 
good evidence in matters of publie interest, such as 
the existence of customs of succession in particular 
communities. Such decisi ns form an exception to the 
gencral rnle, which excludes res infer alios acia. 
Вл Вал e. Bar Santox . I L. Rọ, 20 Bom., 53 


105. — —— Deci-ion not inter partes 
‘Suit for confirmation of title and for sale.— Plai 

tiff, pen decrec-holder, sued for confirma- 
tion of title and for sale of the property in execution. 
Defendant's case was that he was purchaser for valu- 
able consideration fr m the original judgment-debtor. 
The lower Appellate Court set aside this plea on the 
ground that the High Court had declared in special 
appeal, in в previous litigation between defendant and 
another party, that the purchase in question was spuri- 
null, and void. Held that the decision of the 
High Court, though not binding and final evidence 
against the defendant in this suit, was sufficient to 
give plaintiff в prim facie case which, by the rules 
of pleading, it was for defendant to rebut. Авроот, 
Kaugex r. ЗОРРЕВ ALLY U W. R., 118 


108. Judgments not inter 
partes— Suit for possessicn—Eridenre of charac- 
fer of possessi т. a mit for possesion of land 
the defendant, in order to show the character of his 

ion, offered in evidence a judgment obtained by 
him ina suit to which the plaintiff or his predecessors 
in title were not parties. Held that the judgment 
wasadmissiblein evidenco. | Paani Монти MUKERJI 
т, Раовомотт Dama . І.І. B., 11 Calo., 745 
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4. DECREES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS —continued. 

107. X Liability of 
land for rent.—In в suit for khas possession of 
проп the allogation that the defendant refused to give 
up р saconion or to pay rent for it, в decree declaring 
that the land in suit was liable for rent was tendered 
in evidence, The decree had been obtained by an 
auction-purchaser against the defendants, but the 
plaintiff did not claim title through the auction-pur- 
chaser who had in fact been treated as a trespasser 
and ejected. Hed that the ruling in the case of 
Gujju Lall v. Fatteh Lall, I. L. В. 6 Cale, 171, 
governed the case, and that the decree was insdmis- 
sible in evidence. Although the case of Hira Lall 
Pal v. Hills, 11 С. L. R., 528, infer partes may be 
received in evidence, it doce not lay down that such 
judgments can be treated as conclusive evidence of the 
facts with wh'ch they deal, MOHENDRA LAL KHAN 
г. Rosoxovr DASI L L. R., 13 Calc., 207 


DOM Eee Evidence Act, 
12. 11, 13, and 40— Admirtibility of such judgment. 
—The plaintiff sued to recover HER ir 
certain shop, alleging tho annual rent to be #250. 
The defendant coutended that it was only КВО. The 
defendant and tho plaintiff's brother were partners 
in business, and the plaintiff relied upon the evidence 
of his brother and on two entries in the firm's books 
in the writing of his brother. To prove the bond 
fides of the entries, the plaintiff tendered in evidence 
* judgment passed against the defendant in a suit 
orought by the defendant against the plaintiff's 
brother, charging him with having improperly debited 
their firm with #250 as the rent of the shop. Held 
that the judgment was not admissible as evidence 
against the defendant in the present suit. Naranji 
JBhikabhai v. Dipa Umed, І. І. R, 8 Bom., 3, 
distinguished. RANCHHODDAS KRISHNADAS v. BAPU 
Ман . . . ТІ. В,10 Bom, 


109. — — — — — — Þ Subjects of 
public nature— Proof of custom of pre-emplion.— 
Held that in subjects of a public nature, such as to 
prove custom of pre-emption, etc., previous judgments 
between other parties are admissible as evidence, but 
must not be regarded as conclusive evidence. ТОТА 
ВАМ г, Мони LALL . . 


110. ----————__—__ Swit for pre- 
emption—Etidence of custom—Decrees enforci 
right. — In suit for pre-emption based on custom, evie 
dence of decrees passed in favour of such а custom, 
in suits in which it was alleged and denied, is admis 
sible evidence to prove its existence, The most satis- 
factory evidence of an enforcement of custom is в 
final decree based on the custom. Gujju Lal v. 
Fatieh Lal, I. L. В. 6 Calc, 171, distinguished. 
Koodoottoollah v. Mohinee Mohun Shaha, 5 Rev. 
Cir. and Cr. Rep., 290, Sheo Churn v. Goodur, 8 
Agra, 138, and Luchman Rai v. Akbar Kham, 
I.L. Ry 1 All., 440, referred to. GURDAYAL MAL 
v. JHANDU MAL . LL. R., 10 All, 585. 
uL — Erridence of cus- 
tom.—A co-owner of villazellands sued in 1861 to 
have them divided among the villagers according to a 
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4. РЕСВЕЕЗ, JUDGMENTS, AND PROCEED- 
INGS IN FORMER 8UITS—continued. 
Custom that at the expiration of every twelve years 
the lands should be redistributed by lot among the 
co-owners, and to have two of tho shares delivered to 
him as one of the co-owners. In 1851 another co- 
owner had, in а suit to which only some of the pre- 
sent defendants were parties, obtained a decree for the 
periodical allotment of the lands; and in 1858 such 
decree, which clearly recognized the existence and va- 
lidity of the custom, was affirmed on appeal. Held 
that, though the decree of 1851 was only а judgment 
inter partes, it was, as against such of the present 
defendants as were not parties to the former suit, 
cogent evidence of the existence and validity of the 
Custom. VENKATASVAMI NAYAKHAN г. SUBBA Rav. 
BANXARA Svanarran v. Sussa Rau . З Mad., 1 


11g — — —  — — — — Evid: Act 
(Lof 1879), га. 11 and 18—Admissibility in evidence 
of judgment in former case, the subject-matter of 


[L L. R., 25 Calo., 529 
ЗС. W. N., 501 


118. — — —— — — —— — Evidence Act 
(І of 1872), га. 18 and 43— Judgments not inter 
partes — Admissibility of such judgments.— Judg- 
ments not inter partes, though not conclusive as res 
judicata, are admissible in evidence under в. 18 of the 
Evidence Act (1 of 1872) to show the couduct of the 
parties, or particular instances of the exercise of а 
right, or admissions made by the parties or their pre- 
decessors in title, or to identify property, or to show 
how it has been previously dealt with. 4, В, and С 
were members of а joint Hindu family, each having a 
third share in the family estate. 4 assipnid his 
interest in the joint estate to the plaintiffs, who in 
1897 filed this suit to recover by partition their one- 
third share in the property. Band C paded ‘inter 
alid) that A had already relinquished his share in 
their favour by a release dated 7th August 1885. The 
laintifs relied upon the judgments in a ‘ormer suit 
p creditors of А to establish д’ 
title to a third share in the property. In that suit it 
то. ц 
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4. DECREES, JUDGMENTS, AND PROCEED. 
INGS IN FORMER SUITS—concisded, 


had been decided that the release relied upon by B 
and C was a fraudul nt and cclourable transaction, 
Heid that tho judgments in the former litigation, 
though not inter partes, were admissible under в. 18 
of the Evidence Act. LAKSHMAN GOVIND e, AMRIT 
Вораг 5 + - LLB, 34 Bom, 591 


114. 


15. — — ——————— ity of. 
proceedings between defaulting proprietor and third 
parties in suit by auction-purchaser at sale for 
‘arrears of revenue.—An auction-purchaser at а sale 
for arrears of Government revenue does not derive 
his title from the defaulting proprietor, and рго- 
ceedings between the defaulting proprietor and third 
parties with respect to the title to the land are not 
admissible in evidence in subsequent suit brought 
by the auction-purchaser as against him. ВАРНА 
Gosmpo Kore v. RAKHAL Dass MoOKRRJER, 

[L L. R., 19 Calo., 89 

116. —— Roobookari—Evidesce Act, 
4. 13.—А roobookari Court proceeding) iu a case in 
which certain dcerec-holders sought to attach the 
mokurrari rights of an ancestor of the defendants in 
this jaghir was held to be rdevant evidence under 
the Evidence Act (I of 1872), в. 18. Luci. MERDEUR 
ParrUCK v. Вооноовсв Siyon . 24 W, R., 984 


5. HEARSAY EVIDENCE: 


117. — — —— Evidence in cases of pedi- 
gree, death, and marriage.— Hearsay evidence, 
though to be reccived with caution, is not insdmis- 
sible in questions of pedigree, and by the Mahcmedan 
law is held to be good respecting death, descent, 
and marriage. In India, in cases of such description, 
the declarations of illegitimate members of the fa- 
mily and also of persons who, though not related by 
blood or marriage to the family, are intimately ac- 
quainted with its members and state, is admissible in 
evidence after the death of the declarant, in the same 
manner and to the same extent as thi so of the de 
ceased members of the family. GnuRRESR HOSSAIN 
Cuowpury г. USEEMONEIS$A KRATOON 

Ll Hay, 528 

118. —__—— Declarations of 
persons incasesof pedigree Etidence Act, IT 
of 1856, а. 47.— 5. 47, Act 11 cf 1855, doos not refer 
to evidence of living witncsscs, but to declarations of 
deccaacd persons in cases of pedigree, who, though not 
related by blood or marriage to the family, were 
intimately acquainted with its members and state. 

declarant, 


Such declarations, after the death of the 
423 
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are admissible as evidence in the ваше manner and to 
the same extent as those of deceased members of the 
. family. Momma CHUNDER CHUND v. Мотноовл- 
NATH GHOSE + Е . . 9 W.R,151 


119. — ————— Statements of ancestor of 
parties— Sui! for property as shebaits.—In a suit 
to recover property claimed by plaintiffs as shcbaits 
lately in possession, and wrongfully ousted therefrom, 
it was held that statements made by the ancestors of 

Jaintiffs and defendants were receivable as evidence, 
UND PANDAN r. @тАрнов. . 10 W. R., 89 


120, ———— Evidence as to lands being 
mal.—The oral evidence of persons able from their 
position to testify as to certain lands being mal is not 
to be rojected as hearsay when they depose that they 
have known the lands to be mal for many years, and 
that defendant has been in the habit of paying rent 
for them. Шавен PERSHAD СНАТТЕНОЕЕ v. RAM 
Соомав Онова . . 10 W.R., 443 


191. Admissions in relation to 
property—Eridence Act, г. 60—Admissions of 
plaintiff's cendor.—The admissions of a person whose 
position in relation to property in suit it is necessary 
for one party to prove against another are in the 
nature of original evidence and not hearsay, though 
such person is alive and has not been cited as a wit- 
neat, ALI MOIIN с. KOMBI ACHAR 

(LL.B, 5 Mad, 239 


199, ————._ Evidence ав to common re- 
port—Lunacy.—Where the fact of lunacy was ad- 
mitted, and the question was the date at which it com- 
menced, the evidence of a planter in the neighbourhood 
‘as to common report for years in the village as to the 
lunacy having been admitted by the lower Court, the 
Judicial Committee refused to reject it. The rule as 
to admission of evidence laid down by Dr. Lushing- 
ton in Unide Rajaha Raje Bommarauze v. Pemma- 
samy Venkatadry Naidoo, 7 Moore's I. A., 137, fol- 
lowed. BopHNABAIN SINGH є. Ummao SINGH. 
AJODHYA Ревва SINGH г. UMRAO Sing . 

[0 B. L. R., 500: 15 W. R, P. C, 1 

18 Moore's I. A., 519 

Hearsay evidence 
as not relevant. 


198. 
disregarded by Privy Council 
Хаван Das e RAMANUJ DAYAL 
[1. L. R., 20 AlL, 200 
Тата NARAIN Dass v. Lata RAMANUJ DAYAL 
[L. R., 95 L A., 46 
2C. les 


6. JUMMABUNDI AND JUMMA-WASIL-BAKI 
PAPEES. 


124. — Jummabundi papers—Cor- 
roboratice eridence.—J ummabundi papers can be used 
only as corroborative evidence. GAJJO KORR є, ALLY 
AHMED 6 B. L. R., Ap., 62:14 W. R., 474 

NEWAJBB v. LLOYD . 


ETNA .В., 


125, —___________ Independent 
eridence,—Jummabundi papers can never be treated 
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6. JUMMABUNDI AND JUMMA-WASIL-BAKI 
PAPERS—continued. 
as independent evidence of any contested fact. CHA- 
MARNEE BIBER е. AYENOOLLAH SIRDAR 
[9 W. R., 451 
HEERA NATH е. SHUMSHERE SAHER 
ON. W., 14 
Evidence of rate 
of rent.—Where the jummabundi was shown not to 
live been acted upon, jummabnndi papers are not, 
without other evidence, sufficient to support а claim 
for rent at the rate stated in them, Оомер ALI г. 
Мұнркв Hossain. . . .2N.W.,* 


137. Amount dus ly 
mor'gagee.— Unless evidence be adduced to show the 
jummabundi papers to be unreliable, they may he 
taken as proof that the amounts entered in them are 
the amounts for which the mortgagee in posscesion 
may be called upon to account. GUNGA Ренвар SINOH 
с. @схол KOoNWER . . 2 Agra, Pt. II, 210 

138. Evidence of rate 
of rent.—Held that the entry in the jummabundi alone 
(though material evidence) ів not sufficient to justify 
в decree for higher rent, if it be shown that the rent 
actually paid and received by the landlord or his 
agent for years was less than that therein stated. 
Mowzas KOONWER e. SHIVA SAHAI 

[l Agra, Rev., 65 

199. — — — — — — — — Suit for meme 
profits.—It is the practice of the Courts to accept the 
jummabundi papers which are filed by the patwaris 
under the zamindar's supervision as prim facie 
evidence of the profita of tho estate, it being open to 


the mortgagee in possession to show that the amounts 
entered could not with due diligence be collected. 
DEONARAIN SINGH ©. NAEK PRRSHAD. 

[2 N. W., 217 


NOOKDHAREE SAHER е. Тоомвт . 30 W. R., 142 
Buvswaw DurT Јна е. SHEO MUNGUL Энен 
[23 W. R., 256 
181. Partition pro- 
ceedings— Suit for arrears of rent.—Jummabundi 
papers filed by a malik in batwara proceedings to which 
the tenant is not necessarily a party cannot be used 
as evidence against such tenant in a suit for arrears 
of rent. Ківнове Doss v. PURSUN MAHTOON 
[20 W. R., 171 
182. Jumma-wasil-baki papers 
— Use of, as evidence.—The use of jumma-wasil-baki 
pue ав evidence observed upon. ROUSHAN BIBI г. 
jvmmay Kristo Nate . L L. R., 8 Calc., 926 
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6. JUMMABUNDI AND JUMMA-WASIL-BAKI 


PAPERS—continued. 
Аллат v. JUGGAT CHUNDER Ror 

, [5 W. В. 949 
183. - Proof of their 


qenuineness.— Jumma-wasil-baki papers (when 

jected to by the other side) are not receivable in e 
dence, until some beyond mere coajecture is 
given of their genuineness and authenticity. GOVIND 
Cuunpgr AnDY v. Амгоо Вввкк . 1 W. R., 49 


134, _______________ Evidence Act, 
1868, s. 43—Corroborative evidence.—Jumma-wasil- 
baki papers ought not to be regarded as anything 
«не than “books proved to have been regularly kept 
in the course of business ;” and by s. 43, Act II 
of 1855, they are “admissible as corroborative, but 
not as independent, proof of the facts therein stated.” 
‘They are consequently insufficient by themselves, and 
without independent proof, to rebut tho presumption 
which arises under s. 4, Act X of 1859, in favour of & 
defendant who has been found to hold lands at & 
uniform payment of rent for more than twenty years. 
Кам Law CHUCKERBUTTY г. TARA wd 


BvgMONYA . . А . 8W.R, 
1885 oo Corroboratice 
etidence— Evidence Act, 1856, в. 43.—Jumma-wasil- 


baki papers are at the best corroborative evidence, 
not independent testimony. Quare—Can such pa- 
pers be dealt with as a “book,” or be described as 
“ kept in the regular course of business," within the 
meaning of в. 43, Act IL of 1855? ВЕвзох бовіхр 
BURRAL v. ВнЕвкоо Roy. . 10 W.R.,291 


186. Corroborative 
eridence— Evidence Act, 1856, s. 43.—It is doubtful 
whether, under в. 43, Act IT of 1865, jumma-wasil-baki 
Papers are admissible as corroborative evidence. 
Suzo Зондув Вот с. Goopuz Rox . 8 W. R., 3 


187. ——— ————————————  Evideme Act, 
а. 84—Corroboratire ecidence.—Under s. 84 of thc 
Evidence Act, jumms-wasil-baki papers have no weight 
except as corroborative evidence. SURNOMOYI ғ. 
Jomus Manoxzp Masvo . 10 C.L. В., 545 


138. Party holding 
is adcerse title.— Held that deae vade and 
peshgi papers, though ivo evidence against 
Tonautar cannot be adimittod as a party hold- 
ing under an adverse title Momma CHUNDEB 
CuockzasuTTY r. POORNO CHUNDER BANERJEE 

У. Е,, 165 


189. Right of witness 
ring them to refresh his memory from them.— 
ЕАД papers аге not ае as inde- 
pendent evidence of the amount of rent mentioned 
therein ; but it is perfectly right that a person who 
has prepared such jumma-wasil-baki papers on re- 
ceiving payment of the rents should refresh his 
memory hri wach papers when giving evidence as to 
the amount of rent payable. CHANDRA 
Сиотрни г. Nayu . L L. В,, 10 Calo, 248 
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6. JUMMABUNDI AND JUMMA-WASIL-BAKI 
PAPERS—concluded. M 


140, — — — — — — — —  Evideme Act, 
1856, гг. 39, 43, 45— Right of witness to refresh 
memory from them.—In a suit for enhancement of 
rent, s collection account or jumma-wasil-baki filed 
many years previously by the plaintiff's predecessor in 
a suit to which the defendants are not parties is not. 
per se evidence for the plaintiff that the defendante’ 
Predecessor held at the rates of rent mentioned therein. ` 
Semble—That, if proved. to have been regularly 
Kept in the way of business, the paper might have 
been put in as corroborative evidence under в. 43 of 
Act П of 1855, or might have been used by the writer . 
thereof to refresh his memory under в. 45. Semble 
—That, if it were shown that the writer was dead or 
could not be found, the original might have been put 
in evidence under в. 39. Semble—That а series 
of collection accounts or jumma-wasil-bali papers sp- 
pearing to bo regularly kept may be evidence and 
entitled to credit on the same principle as other 
contemporancous records made and kept by the party 
producing them in the ordinary course of his business. 

HEERO Момин Dasseg e. Вавгоу Goprwp BURAL 

W. в. 

141. — — — — — — — —- Ecidencé to re- 
but presumption of uniformity of rent.—Held, in 
а suit for enhancement of rent, that jumma-wasil-beki 
papers, when produced by the zamindar at the citation 
of the defendant himself, were not merely corrobora- 
tive, but, under в 4, Act X of 1859, good and 
sufficient evidence as against the latter in rebutting 
the presumption under в. 4 Act X of 1859. SHIB 
Prosan DOOBEY v. PROMOTHONATH GHOSE 

00 W. R., 198 

143. Evidence Act, 

1872, г. 84.—Though not alone sufficient to charge 

one with liability, documente admissible as 
evidence under Act I of 1872, в. 84, were held to be 
sufficient to answer claim set up to exemption from 
what would be the ordinary liability of & tenant,— 
e.g» in в suit for enhancement of rent, to rebut & 
presumption arising from uniform payment for 
twenty years. BELAT Kuan г. RASH BEHABEE 


Москвы. . . . 93 W.R,640 
7. MAPS. З 
143. Map—Ecidence of _title— 


k fue ee miei dee eee 
title, but only of possession, oven though pre} y 
the gomaatahs of both plaintiff and defendant. Gour- 
мохкв v. Новев Ківнове Roy. 10 W. R., 388 


144. Mind Map prepared for doter 
yarpose.—Maps drawn for one purpose are not ad- 
ате as evidence in а suit for s totally different. 
purpose. KERR е, NUZZAR MAHOMED 
(3 W. R., P. C., 99 
145. — Мар of nasir not called as 
witness.—Thc report and map of в nazir who is 
not examined in в case are no evidence whatever. 
Gosip Монтоо г, Goorss BHUGOUTT 
нерее 06 W. R4 - 
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Suit to establish t 
title to land, where an ameen’s map which professed 
to show the daghs of a hustabad chittah was not 


DIGEST OF CASES. 


jaestioued by cither party, it was not open to the · 


mart to question its corrcctncss, and to try whether 


it was possible to construct any map from tlio chittah. ' 


Bewavate Сножрву г. Last Mezan Момнгв 
POORE! . 14 W. R., 391 


147. ——— Collectorate map- Мар 
not made by authority of Gorernment.—Where в 
civil ameen makes a local equiry as to the situation 
of certain disputed lands with reference to the Col- 
lectorate map put in by the plaintiffs, and not ob- 
jected to by the defendants who are present and re- 
cognize the boundary indicated as that whercon the 
enquiry is to be based, tl 
one which the parties recognize as correct aud truste 
worthy, irrespective of the question whether it was 
prepared with the authority of Government. GUNGA 
Namam Cmowpuzy г. Rapuica Монсм Roy. 
Rapuixa Mouux Roy с. @скол NaraiN Cnow- 

. 21 №.В., U5 


Schedule map, Copy of— 
demarcation of land.—W here в 
copy (the original having beon filed in another suit) 
of a schedule map showing the different plots of laud 
belonging to each of scveral shareholders and defin- 
ing their boundaries had, as appeared from various 
petitions on the record, been filed on more than one 

revious occasion, and relied upon by the parties to 

is suit, including the plaintiffs when it suited their 
purpose to do во, aud where it appeared, morcover, 
that plaintiffs had on many previous occasions ad- 
mitted the correctness of the map, and that their 
shares had been demarcated thercin,— He/d that the 
plaintiffs could not now sue for a fresh measurement 
and demarcation, and that the Judge, in not consi- 
dering the copy of tho map as binding on the plain- 
tiffs, was wrong in his estimate of the weight to Бе 

iven to it. Romarata Roy CHOWDRY e. Katty 

'HoSHAD Roy Сноурньх . 18 W. R., 346 


149, and thak шара.— 
A survey map as well as a thak map is admissible as 
evidence. JUGDisH CHUNDER Biswas о. CHOWDHEY 
ZumooguL Hug . . 34 W. В. 317 


. 150. — — Марв, Certified copies of.— 
Gertifiod copies of maps are admissible in evidence. 
GorzssarH SINGH r, ANUND MOYEE Denia 

[8 W. B., 167 


Burvey map—Ameen’s res 


161, ——— 


map must be taken to be ' 


.—A survey map sought to be act aside maybe ' 


port. 
"used for the purpose of testing the correctness of an | 


ameen's report. Рсрро Мохкк Dossze г. Bis- 
вввнсв DUTT CHOWDHRY . . 5W.R,84 
152. Evidence of 


оге and hounda-y.—A survey map may be rosortod 
to for assistance in considcring the evidence of a thak 
map as to area and boundary. BURN v. Аонсивіт 
Ja 353 9 8 20 W. R., 14 


(2602) ' 


EVIDENCE-CIVIL CABEB—continsed- 
7. MAPS—continued. 

188. ——— -———-— But it isa piece 
of evidence only like other evidence in a case, and of 
no effect in determining the onus of proof. Мавати 
біхон Вот r. Моввмово Жаніх Ror. NUCREN- 
рво №аваіх Ror г. NARAIN SINGH Ror 


[22 W. R., 296 
154. - Memo. 
тар- Eridence of title and possession.— Pen. 


mcmorands on а Government survey map beld to be 
admiesiole as evidence. Survey maps prepared under 
the auth rity of Go:crnment are evidence of posses- 
sion and therefore also of title. SHASEE МООКНЕЕ 
LosskE є. Вузвизвовев DEBEE 10 W. Е. 343 
155. Evidence Act, 
1855, г. 18— Evidence of rights.—Under в. 18, 
Act II of 1856, Government survey maps are evi- 
dence, not only with regard to the physical features 
of the country depicted, bnt also with regard to the 
other circumstances which the officers deputed to 
make the mapa are specially commissiowed to note 
down, Further than this, they are not evidence 
as to rights to ownership. Кооморіз DEBA о. 
Poosxoo Снсиркв Моокввзкв . 10 W. R., 801 
156. - — - Suit for right 
of fishery—Evidence of title Survey maps are not 
evidence of title in a dispute regarding в right of 
fishery. Boma с. LALLITNABAIN Dao 
СУ. R., 1864, 190 
187. —— — — — — Swit for poser- 
sion— Evidence of title.—A survey map is not suffi- 
cient, in the absence of other satisfactory proof of 
title ог of long antecedent possession, to cetablish a 
plaintiff's right to the laud and to disturb the defen- 
dant’s present possession. COLLECTOR от RA38HA- 
HYE c. Роовол Зоохрввх Юва . ЗМ. R., 810 
158. —— — — — — — ——- Proof of title. 
— А survey map and proceedings may in certain cases 
form evidence sufficient to prove title; and it is be- 
yond the province of the High Court in special ap- 
1 to lay down any rule as to what weight is to 
е attached to that evidence. Ооммот FATIMA v. 
Виного GorAL Dass . . 18W.B,60 


159. Evidence of 


title— Boundary dispute.—Maps made on the occa- 
sion of a boundary dispute are evidence of title in & 
subsequent suit where the question of boundaries 
arises. RADHA CHURN GANGOOLY с. ANUND SEIN 
[15 W. R, 444 


having no jurisdiction to enquire into questi 
a survey map is not direct evidence of title in the same 
way that а decree in a disputed cause is evidence of 
title, but it is direct evidence of ion at the 
time of the survey being made. Noso CoowAR 
Doss г. бовіхр Снокрив Ror .9 С. L. R., 305 


161. Boundary dis 
рив. Ла a case involving в boundary dispute, a sure 
vey map, if not conclusive evidence, is evidence of an 
important character, which ought to be looked into 
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BVIDENCHE—OIVIL CASES—continued. 
7. MAPS—continued, 


and considered. Форрарнов BANEBJEB с. ТАВА 
Сиоир BANERJEB . К " 15 W.R,8 


163. Boundary dis- 
pute—Conduct of parties.—In a boundary dispute, 
‘where the question relates to the situation of the pil- 
lars which formed tho line, and the sketch map left 
by the otticer who laid down the pillars affords room 
for ambiguity as to the direction of the line, it is of 
im] to see what has been the conduct of the 
parties since the line of pillars was decreed to be the 
boundary. If there has been s Government survey, 
the survey map must be taken as evidence; aud if 
one of the parties has made a settlement according to 
the survey boundary, the fact must be taken into 
account unless explained away. Rapra Cuow- 
DHRAIN r. GIREEDHARES SANOO . 90 W. R., 949 


168, —— Boundary dis- 
putes —Where в plaintiff claimed to be holding cer- 
tain lands under two puttees, and the defendants 
contended that plaintiff's possession extended only to 
the cultivated and not to the uncultivated plots of 
tho said lands, but tho survey map showed that the 
land in suit fell within plaintiff's area, and that it 
was distinguishable from other lands falling within 
the same ies which had been specially re- 
served by the talukhdar,—Held that, though the 
testimony of в survey map was not conélusive, it 
should be not disregarded unless there was clear and 
direct evidence to the contrary. Рвовохмо CHUN- 
DER Roy e. LawD Мовтолок BANK ov INDIA 


(35 W. R., 453 
1e4. — Suit for posses- 
sion—Ejectment—Evidence of possession and 


title.—ln a suit for jon of certain land as 


ining to в certain estate and for ejectment of 


[uestion to be decided in each particular case. Held 
ther that, as the two maps showed that the portion 

of the land decreed to tho plaintiff was in his prede- 
cessor's possession at the date of both surveys—that 
ia to say, at two periods with an interval of nearly 
twenty years between them—they might be sufficient 
evidence of title, aud the decree of the lower Court 


DIGEST OF CASES. 


was correct. Mohesh Chundra Sen v. Juggut Chun- | 


dra Sen, І. І. R., 5 Cale. 212, discussed. SYAM 
Lat SAHU r. LUCHMAN CHOWDERY 


185, —— — M Thakbust. map 
ght of fishery in tidal navigable ricer.—Valuc 
аз evidence of the thakbust map in ihe decision of в 
case of right of fishery in а tidal na river 
discussed. Syam Lal Sahu v. Luchman Chowdhry, 


(I. L. B., 15 Calc., 853° 
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EVIDENCE—CIVIL CASES—<ontimued, 
7. MAPS—continued, 

I. L. By 15 Calc, 358, and Syama Sunderi Dassya 
v. Jogubundku Svotar, I. L. By 16 Calc, 156, 
referred to. Затсомв: GHOSH MONDAL e. BECuE- 
TARY OF STATE FOR INDIA. 

[L L. R., 22 Calo., 358 
166. Evidence Act 
(1 of 1872), ва. 36 ава 88— Мар made by Deputy 
Collector for particular purpose ай of aces 
-A map made Mector 


е under ss. 36 and 83 of the Evidence Act; 
but it is a map the accuracy of which must be proved 
before it can be admitted in evidence. Kanto Pra- 
BHAD HAZARI о, JAGAT CHANDRA DUTTA 

[L L. R., 23 Calo., 885 


167. ——— — — — ————— Есійете Act 
(1 of 1872), s. 83— Thakbust surcey map—State- 
ments recorded in such map.—Debutter land within 
the limits of в revenue-paying mouzah which had 
been mortgaged by the defeudants to a predecessor in 
title of the plaintiffs wus «xempted from the mort- 
guge, the decd specifying the number of bighas 
making the area of tho debutter, and this statemont 
in the deed was held to be an admission. А! 
other evidence, adduced to counteract the effect of 
this admission, was в thakbust map made st a 
revenue survey. The ameen who made it had no 
authority to determino what lands were debutter, but 
only to lay down and to map boundaries Held 
that this map could not bc treated as raising в pre- 
sumption of correctness within s. 83 of the Indiau 
Evidence Act, 1872, on the question as to the amount 
of debutter laud in one of the villages mapped. 
Statements also as to wbat lands were debutter 
appeared on the face of the map to have been mado 
according to the pointing out of the agents of the 
proprietors of the mouzah and the principal tenants 
in the presence of the agents of the holders of estates 
in the neighbouring mousahs. Held that these 
statements were not evidence on the issuc now raised. 
Јлвло KUMARI г. LALONMONI 

[L L. R., 18 Calc., 224 
L. R., 17 L A, 145 


188. > Ownership of 
alluvial land, aguin formed afler dilution —Eci- 
dence of the identity of the sites—Thak and survey 
maps.—Riparian owners disputed the right of pro- 
perty in plots of alluvial land formed by the action of 
the current at a place where similar land, within a 
revenue mehal, bounded on one sido by a river had 
beou carried away by diluvion womo year before. 
Tho claimants in these three acparate suits, each 
claiming possession, had title as zamiudare to the 
formerly existing plot. The new formations now 
claimed were alleged to have been thrown up ou the 
sites of the former plots, and to be part of the claim- 
ants’ several estates. These estates were represented 
in a thakbust ma » mede ee tho diari, and 
sbowing what cen mapped as the Loan 
lines. On tho re-appearanco of the land а pun 
map was made. Between this and the thak map 
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EVIDENCE—CIVIL CASES—continued. 
7. MAPS—continued. 


there were discrepancies as to the boundary lines. 
‘There were also differences between the thak and tho 
state of the locality as existing when, for the pur- 
Poses of this suit, a local investigation was made by 
ап ameen appointed by the Court of first instance. 
Held that it was not & necessary part of the claim- 
ants’ cases that there should be в complete agree- 
ment between the above maps or that the thak 
should be shown to accurately represent the former 
Plot. To ascertain the precise boundaries would 
a Quire more accuracy than could be well expected in 
з tik map; and the identity of the sites of the ree 
bad ga plots with those of the plota formerly existing 
lensa the judgment of their Lordships, been estab- 
E by evidence reasonably sutticient. Мом. 
v. Wa oža e. Warsow & Со. SAkNAMOIYI РЕМ 
WANATSON & Co. Hemawra Kumari Dent e. 
ом & Co. oo we i В. 37 Саа, 2%, 
LA, 
4C. W. N., 118 


12198 ка Thakbust map—Record of 
taluk Ada; tne of extent of interest of shikmi 
represent andi, аи map is not intended to 
ordinate t d Ñ no sense a record of, tenures sub- 
is of no vaja cor тшепі revenuc-paying estates, and 
of the ete’ as evidence in а suit in which the extent 
determinate is ^ shikmi talukhdar is matter for 
e War, . 


он1ма Снохрев Roy CHOWDHRY 


. + 95 W.R., 271 
110. 
in evidence in future suite 


which the Pontetsion by demarcation of boundaries 


in the thakbust map, 
Quare—Whother or not the map would be admissible 
bi ны a a _ future Proceeding upon s question 

ту to which the plaintiff may be a party. 
Morse LALL v. Вноор од Pd s 


Ind. Jur., N. 8., 945: 8 W. R., 64 
Eridence of 


discussed. Jovrama Dassk 
<. MAHOMED Мовавоск 


[L L. R., 8 Calc., 975: 11 C. L. B., 399 


17а. Suit for posses- 
sion— Ejectment.—In a suit for possession, the only 
evidence for the plaintiff was a thakbust map which 
had been signed ns correct by predecessors in title of 
both the plaintiff and defendant, and on which the 
lanis in ite were laid down as the lands of the 
Plaintiff's predecessor. Held that the evidence was 
Do sufficient to justify a decree for the plaintiff. 

'Монвзн Cuunpes SEN с. Juagur CHUNDER SEN 
LL RB, 5 Calc., 212 


173, Thakbust maps 
Where they are evidence of posecssion are also some 
evidence of title, though not conclusive. Родове r. 
Moxooxp Снонрев Susma . . 95 W. R., 36 


Сндвоо v. 2оввірл Кнатоох ; 25 W.R.,64 
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EVIDENCE—CIVIL CASES—continued. 
7. MAPS —concluded. 


174. -.— — —  Boundary— 
Title, Question of —Tho sole question for determina- 
tion being a question of the boundary of two talukhs, 
the Judge hearing the case refused to give effect to a 
certain thak map which had been prepared in 1859, 
and upon the face of which appeared what were ad- 
mitted by the parties then owning the talukhs to be 
the boundary lines of the talukhs at the time; no evi- 
dence was given showing that these boundary lines 
had ever been altered. Held that the map was 
clearly evidence of what the boundaries of the pro- 
pertics were at the time of the Permanent Settlement, 
and alo as to what they admittedly were in 1859. 
SYAMA SUXDERI DassYA v. JOGOBUNDHU хоотав 
L. R., 16 Calc., 186 


176, — — — — — Thak or nr- 
сеу map as eridence.—Unless it can be proved that 
the person against whom a thak or survey is attempted 
to be used expressly consented to the delineation or 
admitted the correctness of such maps, they have no 
binding effect. KmISTOMONI GUPTA e. SECRETARY 
OF STATE FOR INDIA . 4 . 80. W. N, 99 


8. RECITALS IN DOCUMENTS. 


176. Recital in deed— Evidence 
against third persons.— A recital in в deed or other 
instrument is in some cases conclusive and in all 
cases evidence as against the parties who make it, 
it is of more or less weight or more or less concl 

gainst them according to circumstances. It is a 
statement deliberately made by those parties, which, 
like any other statement, is always evidence against 
the persons who make it. But it is no more evidence 
as against third persons than any other statement, 
would be. BRAJESHWARE РЕЗНАКАВ v. BUDHA- 
nuopr . LL. В. 6 Calc., 208: 7 С. L. R., 6 

See Роша Brar є. Возвіворрт MDHA 

[4 B. L. R., F. B., 54 
and MANIKLAL Вавоо c. ВамрАв Могомрав, 
ПВ, L. В, A. C., 98 


177. — Effect on e 
dence of recitals in instrument of mortgage.— Beci- 
tals in an instrument may be conclusive and are 
always evidence against the parties who make them, 
but they are not evidence against third parties. 
Brojeshware Peshakar v. Budhanudds, I. L. В. 6 
Calc., 268, referred to. MANOHAR SINGH v. SUMIBTA 
Kvag . . . А R., 17 АП, 428 

178. — — ——— Evidence of 
legal necessity for alienation.—A recital in в deed 
that it is necessary to contract a debt binding on a 
minor, or a member of a joint family, is some evi- 
dence that tho fact recited was present to the minds 
of the partics to the transaction, and the sbsctice of 
any such recital will make it more dificult for the 
party on whom tho burden of proof lies to establish 
the existenco of в legal necessity. But such a recital 
is not evidence sufficient to establish the fact во 
recited. SIKHER Сисхр v. DULPUTTY SINGH 

[L L. B., 5 Calc., 363: 5 С.І. В., 974 
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EVIDENCE—CIVIL CABES-costinued. 
8. RECITALS IN DOCUMENTS—continued. 
"Hostia Doss г. MEER meri Аш 


W. В., 944 
RooPMONJOREE DOssEE c. RAMLALL SIRCAR. 

У. R., 144 
179. Evidense of 


legal necessity for alienation.—A recital in в deod 
of sale by a Hindu widow of her deceased husband's 
property setting forth that the alienation was neces- 
sary for the purpose of paying his debts is not of 
itself evidence of such necessity. RazLAKur DEBI 
e Gora CHUNDRA CHOWDHRY 

[3 B. L. R, P. C., 57: ро 

18 Moore's I. A., 209 


See ВАЗАВАМ Tewani v. LUCHMAN PRASAD 
(4 B. L. R., А. C. W. R., 478 
180, —__—_———_—_—— Recital in bond 
for money borrowed by Hindu widow— Evidence 
‘of necessity.—A recital in а bond for money borrowed 
by в Hindu widow to the effect that the bond was 
given for the performance of her husbaud's sradh is 
no evidence of the fact in a suit against the heirs of 
her husband, or in a suit to charge the estate. SUNKER 
Larr v. Juppoosuns Зонлук . Ө W. B., 285 


181. 
in bond—Contradiction by obligor allowed.—In a 
suit on a bond coutaining an agreement, by which an 
insolvent who bas obtained his personal, but not his 
final, discharge, without notice to the Official Assignee 
or his other creditors, settles the claim of one creditor, 
and by which that creditor agrees not to oppose his 
final discharge, evidence is admissible on behalf of the 
obligor to prove that a recital in it that all the other 


NUssERWANJI THOONTHI г. SIDIOK MIRZA 
(I. L. R., 20 Bom., 686 


183. — — — — — — ——- Recital as to 
possession.—The recital in a deed that в certain party 
was in possessiou held not sufficient to prove в case 
whieh depended on proof of that party's possession. 
Maxomup HAMIDOOLLAH v. Морноо StopUx Gu бнозк 
Ш W. R, 228 
188. Evidence of 
intention.—The recital of tho terms of an old mort- 
gage-deed of 1844 in the wajib-ul-urz prepared in 
1862 held not to amount to a new contract to be evi- 
denced by the terms of the wajib-ul-urz, but was ouly 
a record of existing rights, and therefore did not estop 
the mortgagor's claim for redemption under the old 


usury law. Bao Ковам SINGH v. MEHTAB KOON- 
WEE ИС 3 Agra, 150 
184. — .—_ Evidence of 


separation.—A recital in a deed of mortgage granted 
by one of two undivided brothers to a third party, 
that a division had taken place between the mort- 
gagor and his brother, is uo evideuce of separation as 
ugainst the latter or his reprascntatives GOPAL т. 
NABAYAN BIN Токал . Bom., 81 

185. Estate of in 
heritance— Admission by conduct of parties.—The 
deed. of couveysuce of land in Calcutta recited that 
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EVIDENCE—CIVIL CASES—continued. 

8. RECITALS IN DOCUMENTS— concluded. 
| the vendor was “seized of, or otherwise well ontitled 
to, the property iutended to be wild, for an estute of 
inheritance in fec-simple ;" aud it purported to con- 
voy such au estate In a suit for dower by the 
veudor’s widow st the heirs of the purchaser,— 
Held that, although, as between the plaintiff aud the 
defendants, there was no estoppel which could prevent 
the defendants from proving that the estate sold was 
other than an estate in fee-simple, yet, ав tne pur- 
chaser bought the property ва aud for an estate of 
nd paid for it as such, tho recital was 
evidence against the purchaser and per- 
g through him that the estate cnveyed 
was what it purported to be, it being an admission 


' by conduct of parties which amounted to evidence 


Untrue recital ^ 


creditors had been settled with was untrue, Naowost | Wite that such a teokieeramah existed. 


against na у Prosonomorgs Dosses 
L. R., 6 Calc., 794: 8 С.І. R., 76 
186. ——_——_—_—_————_ Statement of 
payment of consideration. — According to the practice 
ia Indie, tbe statement 10. deel of ‘compromise of 
the payment of considcration-money is not conclusive 
evidence of payment. Сножрив Dapsy PERSHAD 

v. Сножриву рожіст SINGU 

[6 W. R., P. C., 55: 8 Moore's I. A., 347 
Lourrra Dossia v. Воттом Моше BAUTTA- 
OHARJER . . . 10 W. R., 208 


Мвуном c. aoma Wisp . UW. В, 265 


187. Recital in lease—Fridence 
of existence of mooktearnamah.—The recital in a 
leaso granted by & husband of his wife's property, 
that he was empowered by mooktearnamah to manage 
her business generally, is not evidence against the 
Burr- 
NABAIN SINGH r. NECOT Korn 

[Marsh., 373: 2 Hay, 446 


188. Recital in will—Eridence of 
power-of-altorney.—A recital in a will of a power-of- 
attorney held to be not sufficient evidence of such 
power, there being no evidence of the existence of the 
power or of any circumstance which would enable 
the Court to presume the existence of E power. 
BoxANJEE MUNCHERJEE г. Hossain 'OOLLAN 

[5 W. R., P. C., 01: 1 Moore's 1. A., 404 


180. Age of child. 
The incidental mention of a child's ago in the recital 
of a will is no proof of the exact aze of that child. 
Мшмомвк CHOWDHARY r. ZUBEERUNISSA KHANUM 


[8 W. B., 371 


190 — Statement in 
will of value of property— Acceptance of share оњ 
partition.—The statement in a will as to the value of 
the testator's property is no evidence thereof. The 
acceptance by one brother of в certain sum of money 
in satisfaction of his own share in 1808, though it 
might be evidence of the value of the ancestral pro- 
perty in that ycar, affords no indication of the value 
of that property in 1876. Laxsmxax Dapa Nam 
v. Вам Сномрва Dapa Naik. Raw CHUNDBA 
Dapa Narx v. LaksuMaw Dana Кик 

[L L. Б.,1 Bom, 561. 
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EVIDENCE-.CIVIL CASES—continued, 
9. BENT RECEIPTS. 

191. Receipts for rent—Mode of 
procing.— Dakhilas should be attested or proved by 
‘some oral evidence in the same manner as all other 
documentary evidence ; the tenant should be required 
to attest them himself as far as be сап. It will then 
remain for the zamindar to deny thelr genuineness, 
and he also should be examined regarding them. 
Вазвавовав DEBLA с. SHIBNATH CHATTERJEA 

[4 W. В. Aot X, 49 

Unattested da- 
chilas, without corroborative 

evidence, are not in law sutticient evidence of payment. 
of rent. Оргст ZUMAN c. MOHIOODDEEN AHMED 
alias Moeur Јан . . . 9 W.R., 941 
LUCHMEEPUT SINGH v. JUNGULEE KULLYAN Doss 
(9 W. R., 147 

198. — — —— -. ———-—  Unattested da- 
khilas.—Dakhilas unattested, or attested only by the 
evidence of a manager and mooktear, were held to be 
по legal evidence of uniform payment of rent. Rza- 
zoonissa c. Воокоо CHOWDREAIN 

03 W. R., 367 


194. Proof of hand- 
writing of-—Reccipts for rent purporting to have 
been given by the former owners of a jote are 
mot admissible in evidence without proof as to the 
handwriting of the parties who gave thcm or some 
satisfactory account of the custody from which they 
came, WOMESH CHUNDRA MOOKERJEE c. ВАМА 
Does . . ` . . 7 W.R.,15 


195. c Proof of ve 
ceipte.—To prove receipts, it is not necessary to 
pee the writer of them. The raiyat can prove 
is own receipts. Gaxoa Napayan Dass e. 
Sagopa Моном Roy Снотрнву 

(3 B. L. R., A. C., 930: 19 W. В., 80 


196. — — — Prof of re 
ceipts.—Dakhilas or rent-receipts filed by a raiyat 
in а suit for arrears of rent or for enhancement must 
be proved, whether denied by the zamindar or not. 
KIBTEEBASH MAYETEE c. RAMDHUN KuHoRIA 

[B. L. R., Sup. VoL, 658 


S. C. КівтквАвн MYTEE r. RAMDHUN KHABAL 
[2 Ind. Jur., N. 8., 197: 7 W. R., 526 


197. — ———— — — Proof of re- 
ceipts—Dakhilas relied upon by a defendant in 
a suit for arrears of rent at enhanced rates, to 
obtain the bencfit of the presumption arising under 
s. 4, Act X of 1859, must be proved even if not posi- 
tively denied. BAMJADOO GANGOOLY e. LUOKHEE 
Naram MvwDUL . . . ВУ. В, 488 

198. Proof of unix 
Jorm payment.—In в suit for enhancement of rent, 
where the defendant filed receipts with & written 
statement duly verified as proving uniform payment 
of rent, but was not examined as to the genuineness 
of tho receipta filed,—Held (by Locu, J.) that the 
receipte were not proved (by Groves, J.) that 
there was legal evidence of uniform payment; and 
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| EVIDENCE-CIVIL CASES-—-continusd. 
9. KENT BECEIPTS—continued. 
as the lower Court believed it, however weak, ite de- 
cision could not be interfered with. LUOHMENPUT 
Sixom Dooavz c. WooxANATE MUNDUL 
00 W. B., 490 
199. Proof of da- 
| khilas.—Where в party filing dakhilas deposed that 
the amounts of rent he had paid were, according to 
the sums, entered in the bilas, such statement, 


DHRY . 5 8 - . Дм. В., 170 
200. ——— — — — Rui receipts, 
Proof of genuineness of—Bengal Tenancy Act 
(VIII of 1885), s. 60—Suit for enhancement of 
reut—Appellate Court, Power of.—In a suit for 
enhancement of rent the defendant produced certain 
dakhilas and deposed to having received them ou 
Pay ment of rent. Held that this was sufficient evi- 
dence to prove them. Held, further, that it was 
perfectly open to the lower Appellate Court, which 
to deal with the facts of the case, to say whether, 
taking the reccipta, which extended over a number 
of years, together, and having regard to the fact that 
the receipts did not specify the years to which the 
amounts related, the amounts paid in any particular 
Year were partly for the rents of that year and 
| partly for the arrears due in respect of previous 
| years. Зовза Kasta AOHARIES с. BANESWAR 
НАНА . * . LLB, 94 Cale, 251 


301. 


е 
evidence phas evidence. 
Влкоо BASMAH . . . 


308. — — —  — — — .—— Undisputed da- 
khilas.— А Civil Court has overy right to aocept 
dakhilas tendered by а party as undisputed docu- 
ments, where the opposite party says that he is not 
prepared to deny their genuineness, INDRO Вноо- 
SUN DES v. GOLUCK CEUXDER CHUCKERBUTTY 

(19 W. R. 350 
Dakhilas, Proof 
of: party producing dakhilas is bound to give 
tome evidence of their having been signed by tho 
person by whom they purport to have been granted, 


Bay MAHOMED v. 
. 19 W. R, 34 


although the opposite perty does not deny the signa- 
ture. BnamuT Roy e. Gawea NARAIN MOHAPUT- 
TER . . . . . . 14 W. В. 211 

204. Dakhilas, Proof 


af.— The evidence of a tenant deposing to the genuine- 
ness of dakhilas 3. him, в not rebutted, 
is legally sutticient to prove them. Мариса CHUN- 
DER Сножривт с. PROMOTHONATH Roy 

(20 W. R., 304 
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EVIDENCE-CIVIL CASES—vcontinxed. 
9. RENT RECEIPTS—conciuded. 


905. Ao knowledg- 
ment of receipt of rent—Presumption.—An acknow- 
ledgment of the plaintiff in в former case of hav- 
ing realized a certain sum of money on account of 
rent paid for three years may afford some presump- 
tion that the older items in the account were satis- 
fied, and, if that presumption could not be rebutted, 
might be an answer to an action on the older demand. 
Exavzr Новввих е. ОЕБРАВ BUX 

(W. R., 1864, Act X, 97 

206. Receiptsby 
agent of landlord.— Receipta signed by the laudlor: 
agent, if shown to be authentic, are primé facie е 
dence of payment of rent, but not couclusive evi- 
dence. AMEBR Воквн v. Үсвооу ALI 

[22 W. R., 489 

307. ——__________Erridence of rate 
of rent—Rote admitted in other cases.—In suite 
for arrears of rent, where the account books put in 
by the plaintiff to establish the rates claimed by him 
were held by the Courts below to be unreliable, the 
lower Appellate Court was considered to have been 
justified in accepting (according to its own know- 
ledge of them) rates which were admitted and had 
been awarded in other cases, Ворнод ORAWAM 
Mauron є. Juezssur Dora, Since 94 У. R., 4 


10. REPORTS OF AMEENS AND OTHER 
OFFICERS. 


908. - Beport of ameen— Report 
on local enquirg.—Of the value of а local enquiry 
report made by в competent official as evidence, вос 
SARUT SUNDARI DABI с. Рвовохмо COOMAR TAGORE 

[0 B. L. B., 677: 15 W. R., P. C., 20 


18 Moore's I. A., 607 
Kauss Doss Асцавзвв г. Кивттво Pat біхон 
Bor. . . . . . ММ. 6. 478 


CHUNDER Соомав DUTT о. Joy Сномрвв Durr 
MojoompaR . . . . 19 W. R., 218 
209. Reports or local 
incestigations.— Unless there be very good grounds 
for dissenting and differing from reports made upon 
local investigations, the Courts even in Indis, and à 
fortiori the Privy Council in England, in dealing 
with boundary questions ought to give great weight to 
and be guided by them. BAM Gora Boy r. GORDON 
SrvazT & Co. 
[14 Moore's I. A., 458: 17 W. R., 285 
Protas CHUXDER BUREOOAH r. SURNOMOYEE 
09 W. R, 361 
Civil Procedure 
180,—Where local enquiry is ordered by a 
er Court, and evidence is taken by an ameen and 
в report made, the return made by the ameen becomes 
legal evidence under s. 180, Act VIII of 1859, which 
the Appellate Court is not justified in refusing to con- 
sider. Ra3wATH PANDAN c. DOORGA LALL 
03 wW. B., 136 
Suzo DoYAL бінен е. Норекімвох 
[24 W. R., 343 
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EVIDENCE—CIVIL CASES—continsed. 


10, REPORTS OF AMEENS AND OTHER 
OFFICERS—continued. 


зи. Evidence оњ 
special points.-- Where в Court ameen is appointed, 
commissioner under the Civil Procedure Code, his re- 
port is only evidence on the point to which the commis. 
sion refers report he chooses to make on any 
other point is no legal ovidence in the case. Аврод, 
Aut с. MULLICK SUDDEROODEEN AHMED 


14 W. R., 498 
See роовол CHURN SURMAH Спожрнву c. NEEM 
Снахр Susman Сноурних. . 24 W. R., 208 


за N Local incesti- 
gation not objected to.—Where an order for a local 
investigation under s. 180, Code of Civil Procedure, is 
not objected to by the opposite party at the time it is 
made, the Court is justified in viewing as evidence the 
report of the commissioner and the depositions taken 
by him, being а part of the record. Вамескил Roy 


v. Gosinp Dass BYRAGEE . 15 W. R., 991 
9218. —— Act X of 1859, 
4. 78,—The report of an ancen under s. 73, Act № of 


1859, is receivable as evidence, and а decision can be 
legally based upon it. Scauw Koomx e. Hzrruoo 
(LN. W., 165: Ed. 1973, 944 


214. - Local incesti- 
gation.—The repart of an ameen upon s local inves- 
tigation is sufficient evidence to support a decree if it 
is believed by the Court and considered sufficiont 
without further evidence to corroborate it. — SEETA- 
вам MOOKERJEE с. RAMNARAIN МООКЕВЈЕБ 

[0 W. Rọ, 51 


215. Farther evi- 
dence, however, may be taken. Whether it should 
be taken or not is a matter for the discretion of the 
Court in each case. In this case the Court was held 
to have exercised в proper discretiou in refusing to 
receive further evidence. Өвівн CHUNDER LAHIRI 
v. SHOSHI SHIKARESWAR Roy 


318. An ameen's re- 
port is evidence without any specific documents cor- 
roborating his fiuding. Евнам CHUNDER SBIN e. 


Новик CHuxw Dey . . . 9 W.R., 278 
Gousse Манліх MOzOOMDAR v. MODHOSOODUM 
Dorr . . А . 23 W.R, Act X,1 


oral testimony should be taken in order to (fecta. 
measurement, or that an ameen’s report must have 
depositions attached to it to make it legal evidence. 
Свохрав Мокев Dosszm с. NiLAMBUR MUSTOFER 

48 


Ciril Procedure 
Code, 1859, s. 160.—The reportof a civil ameen and 
the depositions taken by him are admissible as 
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10. REPORTS OF AMEENS AND OTHER 
OFFICERS—continued. 


evidence under s. 180, Act VIII of 1859. Мотноо 
W. В., 267 


г. GuungssaM бхон. . . OW. 
A»DOOL GUNNER г. BUTTOO SHEIKH 
[22 W. R., 350 


Внувсв Roy є. Мовх Кох 9 W. R., 601 


319. ———— Eridence taken 
under powers given him.—A civil amcen's report 
aud the depositions of the partics and witnesses ex- 
amined by bim must be considered, even though the 
Court exercised its discretion unwisely and wrongly in 
giving him too extensive powers. Unsica CHURN 
Dey с. боісск CHUNDER CHUCKERBUTTY 

[9 W. R., 596 


220. Depositions 
without report.—An ameen had been deputed to 
make a local investigation, and had examined certain 
‘itnesses, but could not examine the rest, or complete 
his investigation and draw up his report, owing tothe 
plaintiff not paying the necessary expenses. Held 
that the depositions of the witnesses without the 
ameen's report were not admissible in evidence. 
DzsxABAYAN рев с. Клы Das MiTTER 

[8 В. L. R., Ap., 70:14 W. R., 807 

Affirming on appeal Kaer Dass Міттев г. DEB 

Хавлін DEB . H . . 18 


.В., 
aall (іі Proce- 
dure Code, 1859, s. 180.—Where an ameen who had 
been deputed to make a local enquiry took the deposi- 
tions on oath of several witnesses on both sides, and 
afterwards for further satisfaction recorded the state- 
ments of certain persons whose religious preju. 
stood in the wa» of their giving evidence ou oath, 
Held that his reports and the original depositions ou 
oath were receivable in evidence under в. 180 of 


the Code of Civil Procedure. DoLE GOBIND SINGH 
г. Снлмоо SINGH — . . . 10 W. R, 812 
222. Ecidence taken 


Ly ameen.— The report of an ameen and the evidence 
recorded on a local enquiry are evidence in the suit, 
and there is no legal objection to the parties to the suit 
agreeing that the evidence should be taken before the 
ameen, and that tbe matters in dispute should be 
referred to him for enquiry. SABAT CHANDRA Roy 
г. Соішкстов or Сніттлвоне. 2 B. L. Ry Ap., З 
993. Report and 
map made by ameen.—A lower Appellate Court wus 
held to have erred in law i" ее А 
and map as its sole guide, an: ing them the 
P iut EA foundation of its decision to the total 
disregard of the other evidence on the record. 
BUsTEE SAHOO t. JEONABAIN SINGH 
[24 W. R., 338 
224. -— Ameen giring 
creait to local rwmour.—In a suit for enbancemeut 
of rent, when the defendant objected in his grounds 
of appeal that the rates of the village in which his 
land was situated were lower than the pergunnah 
rates,— Held that the Judge had no right to take 
the report of an ameen. who did not give credit to 
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EVIDENCE-CIVIL CASES—continued. 
10. REPORTS OF AMEENS AND OTHER 
OPFICERS—continued. 
defendant’s witnesses on account of something he 
heard in the neighbourhood, but that he ought him- 
self to have examined thive witnesses TWEEDIE с. 
Роовхо Сномрив Gancooies. — 19 W. R., 188 


335. — — Ameen's report 
and map.— When an amcen's map is reccived in evi- 
dence by consent, aud admitted by both parties to Бе 
topographically correct, the Court is entitled to look 
at the ameen's repirt аз explanatory of the map. 
MaHoMED ANWAR Сножрнү г. КАЈ CHUNDER 
Guoss , . . . . 17 Ҹ.В., 

228. — Question of 
possession.— The report of an ameen, however valu: 
able in clearing up difficulties as to the identity and 
position of lands, is, generally speaking, of no value 
in determining questions connected with the posses- 
sion of lands iu dispute in past times. PRANNATH 
Сножрнвх с. MigNOMOXEE CHOWDHRY 

[W. R., Е. B., 89 

227, — — — — Тһе Judge is 
bound, under в. 180 of Act VIII of 1859, to take 
notice of, and pronounce an opinion upon, evidence 
taken by an amcen as to psscssiou, JANNOBEK 
Сножриван c. COLLECTOR ор MYMENSING 
[8 W. R., 287 
Proof of pos 
uot sufficient of it- 
AMEENOODDEEN SHAHA г. 
Авосв ALI . . . e 8 W. R. 464 

239. — Suit for rent— 
Evidence of measurement.—In a suit for rent. for 
1283, 1284, 1285, and 1286 upon a jungleburi lease 
which provided that the area of jungle lands brought 
under cultivation should be ascertained by meaeure- 
ment, the оцу evidence of measurement was a report 
of an ameen made in а previous suit in 1879, the 
accuracy of which report was not proved in the pre- 
sent suit. Held that the report itself was not ad- 
missible in evidence. DENoBUNDHU GHOSE v. 
NisrARINI DASSEN . . WOLR,50 


self to prove possession. 


330. — —€— Civil Prov 
cedure Code, 1859, s. 180.—The report of an ameen 
in a proceeding to make a partition, which is в 
judicial proceeding under s. 180, Act VIII of 1859, 
must be treated in tho same way as the rcport of an 
ameen in an ordinary suit. The report and deposi- 
tions are to be taken as evidence in the suit and to 
form partof the record. The Court is not. bound by 
the report, but ought to enquire further into tbe 
matter if there is any necessity for so doing, and to 
examine witnesses bond fide tendered for examination. 
Адм Завока с. ALIMOODDEEN — 17 W. R., 270 


381. - yx Without jui 
diction.—The proceeding of a Court ameen in a sub- 
division where he has no jurisdiction cannot be a 
legal proceeding or legal evidence. NipHoo SCAR 
т. PHILLIPPE . . В . 10W.R,, 158 


232. Reports of officers. ap- 
pointed under Bengal Regulation I of 
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10. REPORTS OF AMEENS AND OTHER 
OFFICERS—continued. 
1814.— Reports of officers appointed under Regulation 
1 of 1814, if received as evidenco in the first Court, 


and not objected to in the Appellate Court, may, 
under certain circumstances, be accepted quantum 


valeat, Виткоо SAHOO v. TRIK ALI KHAN 
[9 W. R., 86 
338. — -— Reports made by Collec- 


tors acting under Madras Regulation VII 
of 1817—Eridence of private rights.—Reports 
made by Collectors acting under Madras Regulation 
VII of 1817 are not to be regarded as having judicial 
authority when they express opinions on the private 
rights of parties; but being the reports of public 
otticers made in the course of duty and under statut- 
able authority, they are entitled to great considera- 
tion so far as they supply information of official 
proceedings and historical facts, and also in so far as 
they are relevant to explain the conduct and acte of 
the parties in relation to them and the proceedings of 
the Government founded on them. Murru RAMA- 
LINGA SETURPATI v. PERIANAYAGAUM PILLAI. 
ZAMINDAR OP BAMNAD r, PRRIANAYAGAUM PILIAI 


[L. R., 1 I. A, 309 
984. — Report of special commis- 
опег. The report of а special commissioner was 

held to be inadmissible as evidence, as it did not come 


within any provision of the Evidence Act which would 
make it admissible. LEELANUND SINGH е. LAKH- 
PUTTER THAKOORAMI . . 223W. R., 231 


I -— Commissioner 
appointed to prepare a map — Civil Procedure Code 

‘Act XIV of 1882), s. 892—Statements of villa; 
officers made to such commissioner and recorded by 
him—Practice.—In a suit as to a right of way, a 
commissioner was appointed under s. 392 of the Civil 
Procedure Code to prepare a map of the locality in 
question, Held that the statements of the village 
officers made to him with regard to the right of way 
were inadmissible in evidence. SHITAWA v. BHIN- 


APPA » + . LL.R,94 Bom. 48 
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EVIDENCE-—CIVIL CASES—continwed. 


10. REPORTS OF AMEENS AND OTHER 
OFFICERS—concluded. 


investigation, when not shown to be substantially erro- 
neous in its data or reasoning, should convey the great- 
est weight as evidence of the facts it sete forth. 
Wise т. Амаввоохізвл Kmaroow .8 W. R., 219 


239  — Judgment on facts ob- 
served by Judge, but not .—In a suit. 
respecting boundaries, the Munsif, before sottli 
the issues in the case, visited the locality, and in his 
judgment relied upon certain facts which had come 
under his observation during his „ These facts 
were not proved by any evidence, and the Munsif did 
not make any report ва to them. The District Judge 
reversed the Munsif’s decision on the oral evi- 
dence given in the case, holding that he could not take 
notice of the facts observed by the Munsif himself, 
and on which he had based his judgment, Held 
that, though the result of the enquiry instituted by 
the Munsif was not evidence according to tho defini- 
tion in the Evidence Act, it was в matter before the 
Court which might have been taken into consider- 
ation. Held also that the Munsif should have put 
the result of his investigation upon paper. Joy Coo- 
мав с. Всхрноо LALL 

(I. L. R., 9 Calc., 368: 13 C. L. R., 490 


340. —_--- - Report of nasir—C ivil 
Procedure Code, 1859, s. 180—Ameen—Act XII of 
1856.—The report of a nazir deputed to enquire into 
the condition of property in dispute under s. 180, 
Act VIII of 1859, is admissible in evidence, although 
he was not an ameen appointed under Act XII of 1856. 
Bozuan Romx v. LUTAPUT HossRiN. KHODEJOON- 
NISSA Brags г. LUTAPUT HOSSEIN 

[W. R., 1884, 171 

941 — — — Report of sheristadar— 
Ciril Procedure Code, 1859, г. 180. —The те] ofa 

eristadar is not, under s. 180 of the Code of 
Civil Procedure, and in view of the fact that there 
was a commissioner attached to the Court, legal evi- 
dence. BYJNATH SINGH е. INDURJEET KOORR 

[8 W. R., 381 


Local investi» 


336. — Report of mousadar—Re- 
port of officer not competent under а. 180, Civil 
‘Procedure Code, 1859.—The report of в mouzadar, 
not being that of в person con petent within the 
meaning of в. 180, Act VIII, 1859, to report upon 
matters in process of judicial decision, may be disre- 
garded by a Civil Court, RAJARAX KALITA r. 
Boora КАОАТЕЕ КАШТА. . 3 W.R,, 118 

337. Facts derived from local 
investigation as evidence—Eridence Act (I 
of 1872), s. 8.—The information derived from a local 
investigation by а Judge, though not evidence as 
defined in Evidence Act, matter which he can take 
into his consideration in order to determine whether 
a fact is “ proved” within the meaning of the Act. 
Joy Coomar у. Bundhoo Lall, І. L. Ry 9 Caley 
363, referred to. DwARKA NATH SARDAR г. Pro- 
волко Kosar Hasra . — . 1С. W. М., 682 


238, -- — ——— Report of Munsifon local 
investigation.—A  Munsif's report of а local 


243. — 
gation.— The report of в sheristadar, after local iu- 
‘vestigation, cannot be legal evidence, unless it is shown 
that no Civil Court ameen was available for the duty 
in the district. GoLvok CHUNDER Koor г. Doo- 
KERE RAM. ees . 13 W. R., 209 


1L MISCELLANEOUS DOCUMENTS. 


———. Acknowledgment— Admis- 
sion of amount of debt.—An unsigned paper, by 
which s person who agreed to the contents of that 

per admitted that he owed the amount there 
stated, received in evidence as an acknowledgment in 
a suit for recovery of tho debt admitted by such 
acknowledgment, EDULJBR FRAMJEB c. ABDOOLA 
Назва CHERAK 
(1 Moore's 1. А, 461: 5 W. R., P. С. 58 
344. — —— — Historical works— 
Evidence of wsage or local custom.—Observations 
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11. MISCELLANEOUS DOCUMENTS—continued: 


оп the use of books of history to prove local custom. 
VALLABHA c. MADUSCDANAN 
[L L. R., 19 Mad., 495 
245. Evidence Act 
(І of 1679), se. 57, 87—Books of hi 
deciding a suit the District Judge refe 
Portuguese work dated 1606, “Jndia Orientali 
Christiana,” published in 1794, and Hough's “ Hi 
tory of Christianity in India,” published in 1839. 
Held that the District Judge waa justified under 
ва. 67 and 87 of the Evidence Act in referring to the 
books above mentioned. AUGUSTINE е. MEDLYOOTT 
[L L. R., 16 Mad., 341 
248. — Bundobust papers—Eci- 


dence of commencement of tenure and assessment of 
rent.—Bundobust papers are nothing more than а 
contemporancous record of tenures as they existed in 
the years specified, and do not in any way import the 
commencement of a tenure or a fixing of the rent at 
that particular time. Юнон ікон Roy e. CHUN. 
DER Kant МоокввзкЕ . 4 W. R., Act X, 43 


Canoongoe pspers—Pro- 
of settlement officers — Evidence. of per- 
gunnah rates and measurement.—Canoongoe papers 
‘and proceedings of settlement officers are good evi- 
dence in questions of pergunnah rates, standards of 
measurement, and the like. Nunp DUNTPAT v. TARA 
Cmaxp ParrHEEBARER . 2 №. R., Act X, 18 


LLL Eridence of rate 
of rent.- How fer and when canoongoe papers are 
admissible as evidence for the zamindar as to the rate. 
of rent paid by the raiyat. КНЕЕВОМОМЕЕ DOSSkE 
v. BERJOY GOBIND BURAL . . ТМ. B., 538 
349. — Evidence of pro- 
ger ewitody.—Old canoongoe papers cannot, in the 
absence of evidonce to show what they are and that 
they came out of proper custody, be received in evie 
dence; before such papers can be admitted as evi- 
dence against a party, it must be shown how they can 
be used against him, Dwarka NATHE Сноскев- 
BUTTY r. ТАВА SOONDERY BURMONER. 
[8 W. R., 517 
350. — Collection papers—Papers 
fo refresh memory.—Collection papers are no evi 
dence per se; they can only be used when they are 
produced by a person who has collected rent in ace 
cordance with them, and who merely uses them for 
the purpose of refreshing his memory MAHOMED 
Mauxoop e. Saran ALI . L L, R., 11 Calc., 407 
351. - Criminal Court, Proceed- 
ings in—Swit for damages for assault—Previous 
conviction of defendant.—In a suit for damages for 
an assault, the previous conviction of the defendant 
in s Criminal Court is no evidence of the assault, 


347. 


DIGEST OF САВЕЗ, 


The factum of the assault must be tried in the Civil : 


Court. ALI BCKSH r. SAMIRUDDIN 
B. L. R., A. C., 81: 18 W. В, 477 
252. Plea of guilty 
— erdict of conviction.—A plea of guilty in tho 
Criminal Court may, but а verdict of conviction 
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11. MISCELLANEOUS DOCUMENTS—continued. 
cannot, be considered in evidence in в civil case. 
Зномвоо Снонркв Cuowpny г. Морноо KY- 
BURT * * B А 10 W. R., 56 
$53... —-— Finding on facts. 
—A proceeding of a Criminal Court is not admis- 
sible as evidence; а Civil Court is bound to tind the 
facts for itself, КЕВАМОТООМАН г. GHOLAM Hose 
BEN . . R . . 9 W. R., 77 
354. Malicious pro- 
secution—Suit for damager—Evidence, Admis- 
sibility of judgment of acquittal.—In a suit for 
damages for malicious prosecution, the order of the 
Criminal Court acquitting the plaintiff is admissible 
in evidence. Although the reasonings in the judg- 
mt and the conclusions drawn from them are not 
inding or conclusive, yet the judgment may be 
looked into for the purpose of seeing what the cir 
cumstances wero which resulted in the acquittal. 
Вл June BABADUR ғ. Rat GUDOR Sanoy 
C. W. N., 587 


255. Judgment in 
criminal case.—In в suit for arrears of rent from а 
Patnidar, where plaintiff stated that he had, on an 
allegation made by defendant that а dacoity had 
taken place in her house, allowed her an abatement ; 
but finding from a judgment of the High Conrt that 
no such dacoity had taken place, he claimed full 
rents,— Held that the High Court's judgment was 
admissible, with а view to ascertain the truth of 
Plaintiff? case. ExAYET HOSSEIN г. Кноовон- 


MISSA k ; А 9 W. R., 246 
256. — -- —-—~—-~ Title to stolen 
property—Verdict of Criminal Court.—The verdict. 


1 Court with respect to the alleged theft 
no evidence of the ownership of such 
notes. Panna LALL г. GoPIRAM BUZURIAH 
ВВ. L. В., Ар, 2 
287.— — — — — — — . Proceedings 
under Act IV of 1840.— Held (by Манквт, J.) that 
a Judge was justificd in rejecting as evidence a pro- 
ceeding under Act IV of 1840. ABDOOL АМ e. 
Meu SUDDEROODERN AuMED 14 W. R., 498 


958. — Documents filed 
in case under Criminal Procedure Code, s. 318,— 
Documents filed in a case under s 318, Code of 
Criminal Procedure, cannot be accepted as evidence 
in a suit before a Deputy Collector. Сноовон SINGH 
v.Dmoosu» Siok... ПУ. В, 


259. - Deceased person, State- 
ment by—Statement against his interest or pro- 
prietary right.—The principle upon which the ad- 
missibility of а written statement made by а deceased 
person is determined is whether it has been made 
under such circumstances as make it ressonatle to 
suppose that it was done bond fide, and that the alle- 
gations it contains are true ; and 

ictary right of ita 


against the interest or the propt 
author, such parts as are in his favour cannot be re- 
jected, LzzLANUND SINGH v, LAKHPUTTER THA- 
XOOAN . .. . . . 99 W.R,991 
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260. Depositions—Liring wit- 
messes.—Depositions of witnesses in s former suit 
are not admissible in evidence when those witnesses 
are living, and their oral evidence is procurable. 
Навівн CHUXDER CHUKERBUTTY е. Tana CHAND 
Suma . . . . 2B L. R, Ap„ 4 
NmrAL Swan v. ботлрт . 3 Agra, ЗИ 
— > Depositions 
irregularly taken on commission.—Where a Com- 
missioner took the evidence of witnesses when the 
las return day of the commission had expired, it 
was held that the depositions of the witnesses were 
not admissible in evidence in the cause. GREGORY v. 
Doory CHAND . . . 14 W. &, O. C., 17 


Document receipt-book— 
Book kept by attorney—Receipt given by defendant 
Sor documenta of title—Admission.—A witness (an 
‘attorney) cannot refer to his documents receipt- 
book in order to enable him to say whether а docu- 
ment of a particular character and date was in his 

jon on а particular day. А receipt by the de- 
Pendant for documents relating to his title in a suit 
is receivable in evidence as being in the natare of 
an admission signed by the defendant. Manman 
Снонрва DUTT е. RAJKISTO SETT Cor., 148 


963. ——— Documents “ without pre- 
judioe"— Questions of admissibility of document — 
“ Without prejudice” —Evidence Act (I of 1872), 
a. 98.—1n a suit for R465 the defendant pleaded 
limitation. In reply the plaintiff relied on an ac- 
knowleigment of the debt given by the defendant. 
The alleged acknowledgment was written on a post 
card sent by the defendant to the plaintiff, It was 
in Gujarati, and was as follows: “I was bound to 
send #30 according to шу valde (Axed time), but on 
account of the receipt of the intelligence of the death 
of my father, I have not been able to fulfil my promise. 
But now, on his obsequies being over, I will positively 
Тау R30 at Shet Mervanji’s. You, Sir, should not 
entertain any anxiety whatever in respect thereof. 
As to whatever debts may be due by my old man, I 
‘am bound to pay the same в long as there is life in 
me. This is, indeed, my earnest wish. After this, 
Gods will be done. Therefore, I will positively ра; 
R30" The card bore on it also the wor 
«тобе judice” in English. The lower Courts 
held that it was therefore issible in evidence, 
and jnently that the plaintiff's claim was barred, 
and they dismissed the suit, Tho plaintiff thereupon 
applied to the High Court in its extraordinary joris 
iction and obtained a rule nisi toset aside the 
of the lower Courts on the ground that the post card 
had been improperly excluded from evidence. Held, 
discharging the rule, that even if the post card were 
admissible in evidence, it did nct amount to an ac- 
knowledgment of the debt claimed by the plaintiff, 
which was, therefore, barred by limitation, Per 
I doubt whether the post card was in- 
To exclude it from evidence, 
it would be necessary to hold that the words “ with- 
out prejudice” amounted to an express condition that 
the card should not be used in evidence against the 
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writer. In England apparently the card would have 
been admissible. Jn re Daintrey, L. R.(1898), 9 Q. 
Be 116. Mapzsvimiy блат Or o. Gomes: 
вни Labivsuat . ТГВ, 28 Bom., 177 


364. — — — Enhancement of rent, Evi- 
dence of ground of—Increased value of produce, 
Evidence to prore.—ln а suit for enhancement of 
rent, the plaintiff, among other grounds, contended 
that the value of tho produce of the land had increased, 
and called witnesses belonging to the cultivating 
class, who stated from memory the prices which had 
prevailed in the locality for а number of years. 
The District Judge considered this evidence to be no 
safo guide to tho value of produce, which he held 
could only be proved by traders and merchants with 
books of accounts, by which their memory could 
be refreshed and tested. Held that the evidence ad- 
duced was relevant, and entitled to consideration. 
Ново Persan Вот о. WovarARA DEBER 

[L L. R., 7 Calc., 363 : 8 С, L. R., 449 


265. — — — Entries by officer of 
Court—Evidence Act (II of 1865), г. 4—Entries 
by nazir—Isswe of warrant.—Under в. 4, Act II 


of 1855, a Court is entitled to refer to entries made 
by ite own officer, the nazir, and find thereon that 
a warrant had been issued in accordance with an 
application admitted to have been made. NILKUNT 
Снтоквввоттт е. SERO NARAIN KOONWAR 


[8 W. R., 376 
968. — — — Government Gasette— 
Conditions of sale, Proof of—Swit to cancel patni 


tenure.—The Government Gazette containing the 
advertisement of sale and а printed paper purporting 
to be the conditions of sale alluded to in the Gazette 
and issued from the Master's office in the name of 
the Master were admitted in evidence to prove the 
actual conditions of the deed of mle. Jorsxpro 
Монок TAGORE о. BROJOSOONDERY 
TR [W. R., 1864, 50 
. - Handwriting— Forgery.— 
Where evidence could have been adduced, Sod vus 
not, as to a handwriting being forged, and the Judge, 
by comparison with other handwriting, held it to be a 
forgery, such finding was disapproved of. KURALI 
PRASAD Mieezn v. ANANTARAM HAJRA 
[8 B. L. R., 490: 16 W. R., P. O., 16 


269. — — — Income tax returns — Pro- 
duction and admissibility in evidence of income-taz 
papers—Inoome Таг Act (II of 1886), г. B8— 
Rule 16 of rules made by Local Government wader 
Income Таз Act.—Rule 16 of the rules made by tho 
Local Government under s. 38 of the Income Tax Act 
(II of 1886) does not apply tothe production of income- 
бах papers in а Court of law in a suit between two 
partners. Lee v. Birrel, 8 Camp., 887, and Mayne’s 
Commentary om the Criminal law, pp. 86, 87, 
cited. Japommax Пит v. Вотвовам DEY 
[L L. R., 96 Calc, 381 
269. ———— Issumnuvissi гв — En- 
hancement of rent—Possession.—In a bal by s por 
chaser of a patni at а sale for arrears of rent to 
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enhance the rent of the ghatwal under Regulation VIII 
of 1819,— Held that. issumnuviwi papers for 1811- 
1813, stating that the amount held by the ghutwal 
Was 10 bighas, did not entitle the plaintiff to enhance 
the rent of the surplus over that 100 bighas in the 
face of satisfactory oral evidence of long uninter- 
rupted possession. FARQUHAREON г. DWARKANAUTIE 
нон й * M А 1. B., 504 
S. C. FARQUHARSON v. GOVERNMENT OP BENGAL. 
[14 Moore's L A., 259: 16 W. R., P. C., 29 


Affirming ERSKINE r. GOVERNMENT 


[8. W. R., 223 
and GOVERNMENT г. Ferausson . 9 W, R., 158 
270. — —  Kabuliats— Fridence against 


third parties.—In a suit for declaration of title and 
confirmation of possession, where plaintiff claimed as 
having the right, 
mindar in execution of a decree against him, urgit 
that the lands were part of the khas lands of the 
estate and defendants claimed the lands as part cf. 
their maurasi tenure obtaincd from the same zamin 
dar,— Held that attested kabuliats filed by the plai 
tiff, though pood evidence as between plaintiff and 
the tenants of the land, could not, in regard to a third 
party, be held as evidence in the absence of the ten- 
ants themselves, who should have been examined. 
Momma CHUNDER CHUCKERBUTTY г. PooRso 
CHUNDER BANERJEE . . . UN W.R., 165 
27L — — — Letters—Letter from Judge 
as to irregularity im return to commission.—A 
letter from a Judge cannot be given in evidence 
to show that в formal return, made by him on a 
commission to examine witnesses, was wrong. LAND 
MonToAGE BANK OP INDIA г. MUNSUR ALI 
П С.І. R., 289 
272. — — .— — — ____ __ Lelters between 
members РА а joint family and the kurta of the 
Samily.—In a suit by а member of а joint Hindu 
family to recover possession of certain property al. 
leged to belong to the joint estate, but which had 
been purchased by the defendant at в sale in exe- 
cution of a decree against №, a member of the 
family, for his separate debt, letters between B, the 
kurta of the family, and R, relative, to the purchase 
by the latter as his separate property of the estate in 
dispute, were admitted in evidence as against the 
defendant. BODH SINGE DOODHOORIA ғ. GUNESH 
Свонрив SEN 
[12 B. L. R., P. C., 317: 19 W. R., 356 


378. — — — Market rate— Ascertainment 
of market rate in suit on an agreement of indem- 
mily.— Where the Court bas had the advantage of 
having in evidence before it в record of the market 
rato of any particular day made up by a broker 
of intelligence and experience, such в record should 
be received va evidence of the particular state of the 
market on that day. NARAIN ( BUNDER DEUR r. 
Соне . I. L. R., 10 Calc., 565 

274. Marriage, Registration of 
— Registration of Mahomedan. marriages Resti- 
tution af conjugal rights—Beng. Act I of 1876, 
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4.6, sch, A— Сори of entry in register— Evidence. 
A husband and wife, Mah medans, revistered their 
marriage under Bengal Act I of 1876, setting out in 
the form prescribed in sch. A to the Act as 
special condition” that the wife under certain cir- 
cumstances therein set out might divorce her hus- 
band. These circumstances occurred, and the wife 
divorced her husband. Held in a suit by the hus- 
band for restitution of conjugal rights that the 
“‘apecial condition" was а matter which, under the 
Provisions of the Act, it was the duty of the Mahomc- 
dan Registrar to enter in the register, and therefore 
а copy of the entry in the register was legal evidence 
of the facts therein contained. KHADEM ALI r. 
TAJIMUNISSA " . LL. В. 10 Calc., 607 


275. — — — Mercantile custom— Usage 
of carriera — Liability of carriers for damage to 
goods.—The defendants, carriers between Hongkong 
and Bombay, by a condition annexed to their bill 
of lading, stipulated that they should not be respon- 
sible for damage to goods arising trom insufficiency 
of packing. The plaintiff shipped certain gcods in 
one of defendants steamers in packages which, though 
in fact insufficient, were packages of the kind ordina- 
rily used for the conveyance of such goods from 
Hongkong to Bombay, In an action brought to 
recover damages for injury to the packages,— Held 
that evidence of mercantile usage or custom would be 
admissible to show that the words “ insufficiency of 
package” should not be taken in their crdinary sense, 
but as meaning insufficient according to а special 
custom of the China trade. PENINSULAR AND ORIKN- 
TAL STEAM NAVIGATION Со. ғ. MANICEJI NARAINJI 
Pasma o o 4 Eom., О. C., 169 


' 876. Mutation proceedings— 
Evidence Act, з. 80—Statement in mutation pro- 
ceeding - “ Documents.” —In a suit for recovery of 
lands claimed partly in virtue of rights obtained 
under a kobala and partly in virtue of rights pur- 
chased at a sale in execution of a decree in which the 
lower Appellate Court refused to recognize a state- 
ment made before a Collector in a mutation proceed- 
ing as a “socument ” under the Evidence Act, - Held 
by the High Court that а stateme:t made before 
^ Collector in в mutation proceeding is a document 
entitled to be received as evidence under в. 80 of the 
Evidence Act, BUDRRE LALL r. Вноовкк KHAN 


[25 W. R., 134 
377. — — — Notes of depositions— Eri- 
dence irregularly taken.—Rough notes taken down 


! by an stant C llector of what was said by wit- 
| nesses whcse dep sitions are not recorded are not 
evidence such as it required by law, and an cpinion 
based on such evidence is without legal validity. 
BALA THAKOOR г. MEGHBURN SINGH 

04 W. R., 269 


378. Partition papers - Fridence 
of rate of rent.—Butwara papers are only evidence of 
the proporticnate aee sement of Government revenue 
payable by proprietors after partition, not evidence 
binding raiyate as to what holdings are theirs, or what 
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are their arrears, rates, or of occupancy’ 
Dnoso Мотив бовмлнев с. рновмо Doss Koow- 
20 . . . А . 10%. Е. 


ЗТ. ———— But vara chit- 
tas—Suit to set aside summary алата, А but- 
wara between zamindars is not binding in any way 
on the raiyats, and butwara chittas arc no evidence in 
a suit for pessession of а jote a: d to set aside a sum- 
mary award under Act XIV of 1859, в. 15. Goran 
CHUNDER SHAHA е. Марнов CHUNDER SHAHA 

(21 W. R., 29 

280. ——— Butwara pa- 
pers—Lands comprised in estate.—Private butwara 
Papers are good evidence towards showing what lands 
wcre in fact comprised in the estate at the time of 
butwara. DwanxANATH Вот Cuowpnry v. HURO- 
жати Вот CHOWDHRY W. R., 1864, 238 


--.-— Pedi, iyasantana law 
jon—Eridence— Admissibility as to pedi- 


gree in a document that has been set aside by the , 


Court.—In a suit for division of the property of an 
extinct divided branch of the family of the parties who 
were governed by the Aliyasantana law, а written 
agreement which had been set aside by the Court as 
inst the defendants was offered in evidence by the 
Plaintiff to prove that the parties were of equal 
of relationship, in which case it was ad- 
mitted that partition was enforceable. Held that 
the written agrecment was admissible as evidence 
of pedigree, and that the plaintiff wns entitled to 

the decree sought for. Ттмма e. РАВВАММА 
(1. L. R., 10 Mad, 862 


282. Petitions— Petitions stating 
fact of conveyance—Suit for possession.—In a suit 
to recover the possession of land, the petition 
alleged owners, through whom the plaintiff cl 
title, presented to the Collector and to the Principal 
Sudder Ameen, which respectively stated the con- 
veyance from the one to the other, and from the last 
supposed owner to the plaintiff, were tendered as cvi- 
dence of the plaintiff's title, without production of 
the deeds, or even evidence that such alleged owners 
had ever been in possession of the property. Held 
that the petitions were not admissible in evidence, 
Стлвкв v. BINDABUN CHUNDER Simca 

„15:1 Hay, 187: W. R, F. B, 20 


Ind. Jur., O. 8., 97 
983. Admissibility 
of petition signed by a person available, but not 


called as witness,—A, the sonof в deceased zamin- 
dar, sued В and С, his wicow and brother, for posscs- 
sion of the zamindari, which wasimpartible. In order 
to prove that 4 was illeyitimate, C filed two peti- 
tions purporting to have been signed and sent 
to the Collector of the district by C in 1871, 
referring to 4’s mother ss а concubine. C was 
not examined as a witness. Held that their 
contents were not evidence, but the petitions were 
themselves evidence to show that а complaint 
was made as mentioned therein. PARVATHI г, 
Tumma . . L Mad., 334 


топ 
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384. — ———  Pleadings— Statements 
verified written statement.—Statements made in 
verified written statement of a party are not admis- 
sible in evidence (BAYLEY, J., dubitante). MooxTA 

КезнЕЕ DosskE с, KOYLASH CHUNDER MITTER 
[7 W. R., 408 
285. —____________-_ Declaration in 
leadings.—Declarations made in pleading, in suits 
instituted before the Code of Cini Procedure came 
into operation, were inadmissible as evidence of the 
facts stated therein, NaBAPPA BrAPPA HEGDI v. 

GAPAYABIN KAPYA 

[2 Bom, 801: 2nd Ed, 841 
$88. — — — — Written state 
ment.—A written statement is not legal evidence, al- 
though the same penal consequences may follow from 
it if false as from a false deposition, 13JUTOOLAR 
Kuan r. Raw Сновх Gancoory . 18 W. R., 39 
387. Possession, Fact of— 44. 
missibility of evidence— Statement by witness.— А 
statement by а witness that а party was in possession 


' is in point of law admissible evidence of the fact that 


such party was in possession, MANIRAM DEB v. 
"квт Cuore Dre 


[4 B. L. R., Е, B., 07:18 W. R., F. В, 42 


Contra, ISHAN CHUNDER BEHARA г. RAMLOCRUN 
Brux . . € у. в., 79 

388. — — —— Registers—Registration of 
tenure—Common registry—Act ХІ of 1859, s.89.— 
The fact that a tenure is registered in the Common 
Registry under Act XI of 1859, в. 89, is not of 
itself primd facie evidence that such a tenure exists, 
V AKBYNARAIN CHUTTOPADRYA г. GORACHAND GOS- 
samy . L L, R., 9 Calo, 116 : 19 С, L. R., 89 


therein and it 
is not open to a Civil Court to hold that, because 
a Special Commissioner did not rightly under- 
stand a decision of the Commissioner, and because 
tho register was not prepared in accordance with 
such order, it is otherwise than conclusive; nor 
is a Court competent even to discuss the question 
whether a Special Commissioner, in preparing 
such register, rightly appreciated the Commis- 
sioner’s decision, when his own order has been given 
effect to by the register prepared, and has been 
confirmed by the Commissioner under & 25 of the 
Act. РивтАР Орлі NaTH Sant Dzo e. Masi Das 
[L L. R., 22 Calc., 118 


290. Bhuinkori re- 
gister prepared wnder the Chota Nagpur Tenures 
Aot (Bengal Act II of 1869)— Evidence ofi 


43 
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A bhuinhari register prepared under Bengal Act II 
of 1869 is not conclusive’ evidence of the title of the 


poe recorded therein, KIRPAL NARAIN TEWABI e. 
UKURMONI . . L L. R., 19 Calc., 91 


201. Registers of 
chakeran lands—Public records—The registers 
of chakeran lands are public records supposed to 
contain a correct list of the chakeran lands in existe 
ence at the time of the Decennial Settlement, 
LECTOR ор East BURDWAN v. Імрар Аш 


[W. R., 1864, 858 


9299 — — — —— Register of 
membera— Winding up Company—Proof of person 
Being shareholder—Presumption ofm embership.— 
‘The evidence adduced by the official liquidator to show 
that the defendant was а member of the company and 
во liable as в contributory consisted of the register of 
members, a letter written by the objector, в reply 
thereto written by a managing director of the com- 
pany, and the oral testimony of the director himself. 
The objector adduced no evidence at all. Held 
that the official liquidator might, if he had chosen 
to do so, have put the register in evidence 
and waited before giving any further evidence 
until the objector had given some to displace the 
primd facie evidence afforded by the register 
or to impugn the character of the register; but 
his case must be looked at asa whole, and having 
taken the line which he did, he must take the 
consequence of his other evidence contradicting 
or impugning the primd facie evidence of the 
register, and, notwithstanding that the objector 
ve no evidence, the register was not conclusive. 
AM Das CHAKARBATI e. OFFICIAL LIQUIDATOR 
ov тнк Соттон GINNING COMPANY 
[L L. R., 0 AIL, 366 
398. Proof of regi: 
tration of document— Suit от bond.—Before enforc- 
ing в duly registered bond without в suit, proof of 
the signatare or handwriting of the Registrar is not 
necessary. The bond, with the further agreement 
endorsed thereon when registered, becomes в record, 
and Is of iteelf primd facie proof of registration, and 
this with reference to the further agreement, as well 
as to the instrument itself. Новввво Sonam v. 
Howe Au . . 5 W. R., 8, С. С. Ref., 14 


Rent-roll— Suit for arrears 
97 rent.—In a suit for arrears of rent the rent-roll 
is not to be accepted as conclusive evidence. Som- 
TRAZ KHAN v. TASAWUR ALI, * 2 Agra, 253 


395. —— — — Road-cess |pers— Eri- 
dence Act, г. 18.—Under the Evidence Act, s. 13, 
rosd-cess papers are evidence quantum raleant. 
DAITABI MOHANTI о. Juco Вохрноо MOHANTI 

[23 W. R., 298 

396. ————__________. Road-cess re- 
turn by shareholder—Beng. Act X of 1871, sch.— 
А road-cess return made by а shareholder under the 
schedule of Bengal Act X of 1871 w not ible 
as evidence against another shareholder. NUSSERR 
v. Gom: SUNKER SINGH , 22 W. R., 192 


Con 
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397. — 
(Bengal Act X of 1880), г. 
signed by one of the plaintifPs vendors and the 
defendant, whether admissible i 
against plaintiff and in farour of the defen- 
dant. тові-севв return, signed by one of the 
plaintiff's vendor and the defendant, was filed by 
two plaintiffs’ vendors. It consisted of two parts, in 
one of which the joint properties of the plaintiff's 
vendor and the defendant were set out, end 
in the other the ies belonging to the defendant 
alone mentioned. In s suit by the plaintiff for some 
lands as being the joint property of his vendors and 
the defendant, the defendant put in the road-cess 
return in order to disprove plaintiff's allegation, by 
showing that the lands were included in the second 
part. The lower Court had relied on this return, 
16 was contended in appeal that it was inadmissible 
under в. 95 of the Road Cess Act, being evidence in 
favour of the principal defendant. Held that the 
road-cess return was evidence against the plaintiff 
claiming through his vendor, and it is none the less 
evidence mercly because, by admitting it as evidence 
against the plaiutiff, it becomes evidence in favour of 
the defendant. Bent MADHAB DANDAPAT ғ, DINA 
Всирио Durr . . . 8C. W. М. 848 

298. Settlement papers.—In a 
suit for arrears of rent it was held that settlement 
Papers were only corroborative evidence and under the 
circumstances insufficient to prove the yearly rental. 
BuxwARI LALL с. FORLONG . . 9 W. R, 389 


Entry by settle- 
nce of facts recorded.—An entry 
y в settlement officer on the report of а co-sharer, 
and on the strength of the report of the patwari and 
canoongoe, is, as n record framed by a public officer, ad- 
missible as evidence of the facts recorded. KINBAR 
DANSHA r. GOKURUN . * . 8 Agra, 

Entries dul, 


300. ———_—_—__—_—__ 
made in settlement proceedings.—Entries duly made 
in settlement proceedings with respect to matters 
therein properly recorded are, as against cultivators, 
ovidence of such metters, although such evidence may 
be rebutted by other more reliable proof, if it be рго- 
curable. DABEE LAL е. GooLzag Rak 

[3 N. W., 304 


801. — — Papers от settle- 
ment proceedings by Deputy Collector— Evidence of 
acquiescence of Collector.— Where a memorandum of 
‘an order made, or proposed to be made, by s Collector 
upon a reference by his subordinate, which was found 
оп в paper taken from the middle of a settlement 
record, was produced in Court in that form without 
explanation, and used by the Judge as evidence of ac- 
quiescence,— Held that it was not susceptible of use in 
that way, nor could it bind the Collector. RUssIK 
Lat SHAHA CuowpuRY e, Рвкм DHUN BURAL 

[24 W. R., 279 

303. Signature—Proof of signa- 
fure,—In considering whether a signature is genuine 
or not, it should not be compared with а document nat 
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before the Court, or with one of which the authenti” 
eity is doubtful. GuRUMURTTI NAYUDU v. Parra 
Матор . e. € 1 Mad, 164 


303. " Beidence pran 
a, 89, cl. (2)—Evidence—Deed—Proof о 
denied by the party by whom it was execute fv 
attesting witnesses were dead.— А deed of convey- 
ance was tendered in evidence which purported to 
bear the mark of G as vendor, and which was duly 
attested by four witnesses. б, however, denied that 
she had ever executed the deed, and said that the 
mark was not hers. All the attesting witnesses were 
dead. A witness was called who knew the hand- 
writing of one of the attesting witnesses, and who 
swore that the signature of that witness to the 
attestation clause of the deed was genuine. Held, on 
the authority of Whitelocke v. Musgrove, 2 Cr. 4 M. 
811, that the deed was admissible in evidence, 
execution by G being mfal, и Ammi 
PARU о. GANNIBAL. LE 


———— d Cause ie ond 

1n—8eit on decree of Small Cawse Court 
—Certifled copy of record.—In suits on decrees of the 
Small Cause Court, Calcutta, a copy of the record 
duly certified by the clerk of the Court, if it appears 
from such copy thst the original has been duly 
authenticated 5 ay the Judge, is sufficient to prove the 

decree, HARONARAYAN v. MANIK SINGH 
[7 B. L. В. Ap., 61 
Record of pro- 
srodinge of Small Cause Court—Summons-book.— 
‘The summons-book of the Small Cause Court, Calcutta, 
is admissible in evidence, though not signed by the 

Judge. QUEEN e. NAKUR STRCAR 

[6 B. L. R., 720 
Authentication 


C e ICT record of proceedings in the Small 
so Court is not admissible in evidence unless 
gnthenticated by the Signature of the presiding Judge. 
ован c. Sur Снанрва Doss 

[8 B. L. R., 730 note 


Survey and measurement 


307. 


[9 W. R., 202 
308, — — — — Unattested 
chittas.—Where в party putting in chittas called in 
a witness to attest them, but the witness did not do 
so, and the party did not apply to the Court to com- 
pel him to do so, the chittas were held to be no legal 
evidence, even though admitted by the lower Court 
without objection from the opposite party. I3JUTO0- 
тан KHAN о. Бам CHURN GANGOOLY 
па W. R., 39 
300. — Government 
ehittas— Act |! IH of 1851, s a / 68,—Under s. 58, Act 
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III of 1861, Government chittas are admissible as 
evidence in cascs in Chittagong. Млномер FEDYR 


BIRDAR г. OZEEOODEEN 10 W. R, 340 
310. Chittas— 
Boundary dence of title in 


boundary disputes, if an account is given of them, and 


they are properly introduced and verified, STDU- 
XHiNA CHOWDUEAIN г. Ras Монсу Bose 

Ql Ж. R., 350 

зп. Chittas made 


on boundary disputes.—Chittas made on the occa- 
sion of в boundary dispnte are evidence of title where 
the question of boundaries arises in another suit, 
Варна CHURN GANGOOLY г. ANUND SE 
[15 W. R., 444 

812. — Chittas iw re- 
sumption proceedings.—Chittas and maps made in 
contemplation of resumption proceedings in the pre- 
sence of both sides and signed by the partics are 
legal evidence. SHAM Cuan Gnose г. RAM Kristo 
BxwzaH . . . 19 W. R., 300 


913. Cop of 
measurement papers and map: Certificated copies 
of survey measurement chittas and field books are ad- 
missible in evidence. Goreme SiNOI г. ANUND 
Moyse Desa . 8 W. R., 167 

814. — c Chittas—Al- 
testation оў chittas.—Where chittas were produced 
by plaintiff as evidence of certain lands being mal, it 
was held that they were sufficiently attested by the 

position of the vi]lage gomastah, that they were the 
chittas of the village while he was gomastah, and that 
he had been present when, with their assistance, a 

rtal measurement had been carried out in the village. 

ABEE PERSHAD Caarrensun v. RAM COOMAR 
Gnossar . E . . 10 W. R., 443 

315. Measurement 
papers—Eridence of title —Measurement papers of 
а zamindari made for the purpose of a partition are 
admissible as evidence as to title as showing what the 
zamindari consisted of, though the partition may not 
have been carried out, ANUND CHUNDER ROY v. 
Новохатн Roy . $ р. . 4 W. R., 26 


816. - — — Measurement 
форель A lower Appellate Court was held to have 

con fully justified in rejecting measurement papers 
as inadmissible in law, where no proof was given to 
show in what circumstances, under what authority, 
and for what purpose they had been prepared. Jac 
Bex Sanoo r. BUNDHOO оноо. 18 W. В. 218 


317. = c Measurement 
papers Meumarement papere cannot be, treated ва 

admissible in evidence because set aside by the deei- 
sions of the lower Courts, if these decisions have been 
reversed by the High Court, Gonn, Монтоо v: 
Goorxz Витваст 16 W.R,4 

818. — EChittas made 
by rerenue officers. — Chittus made by the [revenue 
authorities in the course of measurement of a Govern- 
ment mehal stand precisely on the same footing ae 
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EVIDENCE—CIVIL CASES—coatinued. 
11 MISCELLANEOUS DO: UMENTS—eratinved. 
chittas made by them in enquiries relating to revenue, 
and are equally admissible in evidence; the circum: 
tance that tbe proceedings relate to a khas estate 
cannot deprive them of the character of public pro- 
ceedings upon matters of public interest. TARCCK- 
NATE MOOKERJEE е. MOHENDRONATH GHOSE 

[13 W. Е, 56 


Мооснкв Raw МазнЕЕ e. Віевлмвнгв ROY 
Сножрнву . . B . 94 W.R., 410 


319. — -Suit for abate- 
ment of rent—Lands washed away— Measurement 
papers.—In в suit for abatement of rent on the 
ground that part of the talukh has been washed away 
by a river, measurement papers prepared by the 
revenue authorities in в case between Government and 
the talukhdar, in respect of а share belonging to 
Government in the zamindari of the zamindar, are 


not admissible as evidence against the latter, they being | 


res inter alios acta. APZUROODDEEN v. ЗНОВОВВНЕЕ 
Bara DABBA . . Marsh., 658: 2 Hay, 664 


890. — — —  Thakbust papers—Loazima 
and ака papers.—Loazima and thaka papers are 
legal evidence quan/um raleant. SUUSEE MUOKHER 
Dossrx e. Віввввсвев Daner . 10 W. R., 348 


L— Evidence ogainst 
proprietors of estates.—Tbakbust papers are prim 
facie evidence against the proprictors of estates com- 
prehended in them. Karze Tara Dera г. NITTI- 
ANUND SHAHA . . .  . 19 W.R,90 


$22, — — — - Translations— Translation of 
document by Court interpreter, Authority of.— 
Held that the translation of a deed by the interpreter 
of the Court must be accepted primá facie as correct, 
and as evidence of the contents of the deed. Mez- 
mUR Hossain е. рікоксхро SEN 

[Bourke, О. C., 8: Cor., 04 


333. Variation of rent, Proof 
Oof- Zomindar’s papers.— Zamindar’s papers filed ог 
attested by pomastahs are not conclusive proof of 
variation, unless it can be shown not merely that the 
jumma-wasil-baki and similar papers show a varying 
rate, but that the raiyat has paid at а varying rate. 
Goran Мсхрот v. Хово KISHEN MOOKERJEB 

[5 W. R., Act X, 88 


324. ‘Wajib-ul-urs—Pre-emption 
—Custom—Record of rights—Onus probandi. 
wajib-ul-urz prepared and attested according to law is 
grim facie evidence of the existence of any custom 
of pre-emption which it records, such evidence being 
open to be rebutted by any one disputing such custom. 
When such s wajib-ul-urz records a rizht of pre-emp- 
tion by contract between the shareholders, it is evi- 
dence of в contract binding on al! the parties to it and 
their representatives, and there will be a presumption 
that all the sharcholdcrs assented to the n aking of 
the record and in consequence were consenting parties 
to the c ntract of which it is evidence, and it will be 
for those sharcholders repudiating such contract to 
rebut such presumption. Isai SINGH е. GAXGA 

[I. L. R., 2 АШ, 876 
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EVIDENCE—CIVIL CASES continued. 
11. MISCELLANEOUS DOCUMENTS —concl«ded. 
825. Eridence of 
custom—Improper wre of wojib-ul-ure to record 
wishes of sole proprietor of village—Primogeniture. 
—The object of the wajib-ul-urz is to supply a reliable 
record of existing local custom. It was never in- 
tended that the wajib-ul-urz should be used as an 
indirect means of viving effect to the wishes of a sole 
proprietor with revard to the nature of bis tenure 
or the mode of devolution of the property which 
should obtain after his death. SCPERUNDDHWAJA 
PuASAD г. GARURADDHWAJA PRASAD 
[L L. R., 15 АП, 147 
Case reversed on appeal by Privy Council in 
GARURADHWAJA PRASHAD SINGH v. SUPARAUDH- 
WAJA PRASHAD SINON L. R., 27 I. A., 338. 


12. SECONDARY EVIDENCE. 
(a) GENERALLY. 


326. — — — Production of best evi- 
dence— Written documenta—Eridence of authority 
ent.—It is a cardinal rule of evidence, not one of. 
technicality, but of substance, which it is dangerous to 
depart from, that where written documents exist they 
shall be produced ля being the best evidence of their 
own contents, Special authority of an agent to sign 
an acknowledgment of debt under в. 20, Act IX of 
1871, cannot be proved by secondary evidence of the 
contents of a letter, the non-production of which'is not 
satisfactorily accounted for. Dixomoyr РЕВ! г. Вот 
LUCHMIPUT SINGH . . L.R,7LA,8 
Max Sing Мантоон г. Buark NARAIN MAHTOON 
[19 W. R, 210 


327. Condition for admission of 
secondary evidence—Accvunting for non-pro- 
duction of original of document—Eridence of con- 
tents of document.—By the law of evidence adminis- 
tered in England, which has been in в great measure, 
with respect to deeds, made the law of Indis, the first 
condition of the right to give secondary evidence 
of the contents of a document not produced in Court 
is the accounting for the non-production of the 
original. RAUBANESWARI DEBI e HARISARAN 
Surma MorrgA 

(I. L. R., 6 Calc., 720: 8 С. L. R., 387 


338. - = Evidence Act, 
4. 91— Oral evidence where pottah is not produced. 
— Where the contents of a lease (pottah) are in any 
way in question, it is necessary to prove them by the 
production of the ment; where this is not the 
case, but it is only necessary to prove possession for 12 
yeara, then, although the lease would bave shown it, 
oral evidence of the pottah is admissible, KEDAR 
NATH JOAkDAR v. SURFOONNI8SA BIER 
[24 W. R., 425 
329. Non-procurabie 
lity of original document.— Until a party has 
exhausted all the means prescribed by law for compel- 
ling a witness to produce a decument known to be 
with him, and so long as the original is procurable, or 
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EVIDENCE—CIVIL CASES—continued. 
12. SECONDARY EVIDENCE—continued. 


ite lose not satisfactorily accounted for, secondary 
evidence cannot be admitted. GREESH í HUNDER 
LaHOOREE v. RAMLOLL StRcAR, ROOPMONJORHE 
Сножрнвлм r. амили SikcAg. 1'W.R.,145 


MUHAMMAD VALAD ABDUL MULUA е. IBRAHIM 


VALAD Hasan . . . „ А. C., 160 
WuzzRR ALI с. KALEB Соомлв CHUCKERBUTTY 
Ш W. R., 228 

330. Evidence Act 


{1 of 1872), ss. 65 amd 74— Secondary evidence 
ef contents of document — Pullic document.—Second- 
ary evidence of the contents of a document cannot be 
admitted without the non-production of the origiual 
being first accounted for in such manner as to bring it 
within one or other of the cases provided for in s. 65 of 
the Evidence Act (I of 1872). KmisHwA KISHORI 
Cuaopmmaxi е. Кізноы Lat Roy 


(I. L. В, 14 Calc., 486 

L. В., 14 Т.А. 71 

881. — — — — —.- Evidence Act 
(I of 1872), ss. 65, 66 — Admission of secondary 
evidence.—On an appeal to the Judicial Committee 
from a docree given on first appeal by an Appellate 


Court, and maintaining a finding of fact by the Original 
Court, the only qnestion was whether secondary evi- 
dence had been properly admitted on a case that had 
arisen for its admission. The question was decided in 
the atfirmative by their Шога іре on the ground that, 
whether the evidence offered would itself prove the 
making of the document or not, it formed good ground 
for holding that there was в document capable of 
being proved by secondary evidence, admissible wi 
reference to the Indian Evidence Act (1 of 1872), 
ss. 65, 66, LUCHMAN SINGH v. PUNA 
(I. L. R., 16 Cale., 753 
LB,16L A., 125 
339. о Evidence det 
(1 of 1872), ss. 65, 66 and зг. 74 and 86— 
Judicial proceedings in Foreign State Record not 
certified as specified in s. 86 — Public document.— 
The record of proceedings in a Court of ice 
is presumed to be genuine and accurate if it is 
certified as directed by s. 86 of the Evidence Act. But 
the proceedings may be proved by an official of the 
Court speaking to what takes place in his presence 
and also to an uncertified record thereof. The latter 
thereby becomes secondary evidence under ss. 65 and 
66 of the certified record (being в public document, 
under в. 74) admissible without notice to the adverse 
Party where the person in possession thercof is out of 
the jurisdiction. HaRaNUND Сиввцамота г. ВАМ 
борд, Cuasnaxen . L L. R., 27 Calc., 639 
[L.R,97L A,1 
4 C. W. N., 420 
888. — — ———— Secomary 
dence not objected to— Evidence Act (I of 1872), 
гг. 66, 66.—Per BANERISE and RAMPIML JJ.— 
Where oral evidence was given to prove the contents 
of a letter which was neither produced nor called for, 
bat no objection was raised to the giving of the evi- 
denceHeld that this was sccoudary evidence of the 


DIGEST OF CASES. 


(393 )- 


EVIDENCE—CIVIL CASES—continued. 
12. SECONDARY EVIDENCE—continued, 
contents of a document, and could not be given withe 
out satisfying the conditions of s. 65 of the Evidence 
. 66 rendered it lezally inadmissible, although 
по objection was raised to the giving of it, Kanne 

WAR PERSHAD r. AMANCTULLA 
[L L. R., 36 Calc., 58 
2C. W. N., 649 
884. ————— Proof of coming from pro- 
por custody.—In accordance with former rulings, 
Allucha v. Kashee Chunder Dutt, 1 W. R, 181; 
and Gooroo Pershad Boy v. Bykunto Chunder Roy, 
6 №. R., 82, it was held that, before а document, of 
whatever age it may be, can be put in as legal evidence, 
there must be sworn testimony as to the custody from 
which it has come.  KALER Тава Desy о. NITIANUND 
ЗнанА . . ww. ЗМ, 8, 90 
885. — — — Proper custody—Identity of 
signature.— Where a pottah had no attesting witnes- 
ses and was not capable of direct proof, it was held to 
have been established by the fact of having come from 
Proper custody, corroborated by the exact identity of 
the grantor's signature with his admitted signature oa 
other documents, Bivops ВЕНАВЕВ ROY о, Мавввүк 
05 W. R., 493 
(5) UxsrAMPED OR UNREGISTERED DOCUMENTS. 


333. Unstamped document— 
Lost unstam ped document requiring stamp.— Sccond- 
ary evidence cannot bo given of a loet instrument 


_Tequiring a stamp which was not stamped. ARUN- 


CBELLUM CHETTY v. OLAGAPPAH CHETTY 
[4 Mad., 319 
887. — ——————— Notice to pro- 
duce—Evidence Act, s. 91.—Secondary evidence 
tendered to prove the contents of an instrument which 
is retained by the opposite party after notice to pro- 
duce it can only be admitted in the absence of evidence 
to show that it was unstamped when last seen, SEN- 
NANDAN с. Бошктвлх . IL L. В., Май, 208 
388. — — — —— — — — — Evidence Act, 
1.91— Oral evidence of written contract.—Where a 
contract is reduced to writing and the only causc of 
action between the parties arises out of the document, 
no oral evidence is admissible to prove the torma of the 
coutract. Prosuxno NATH LAHIBEB о. TRIPOORA 
Soonpuaez Daszs . .  . 94 W.R,88 


888. — — — — — — — — Parol evidence 
—Proof of delitery—Suit for good s sold and deli- 
rered.—In a suit which was brought for the price of 
goods sold and delivered, the plaintiff swore to the 
fact of the sale, and tendered in evidence a written 
admission of the defendant that the goods had been 
supplied to him. The writing was rejected ва un- 
stamped, and the suit was dismissed. Held that the 
Judge should have allowed the plaintiff an opportunit, 
of proving by oral teatim my the delivery of the goods 
sold and their value, Bisa BAM г. BAJMOHUX , 
Bo . . . . LL.R,8Cale,288 


840. — — —  —  — —-- Feidemce Act 
(1971872), .91— Bought and sold воіеа — Contract. 
reduced 10 writing and wnstamped.—The plaintiffs 
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EVIDENCE -CIVIL CASES—continued. 
12. SECONDARY EVIDENCE —continued, 
sued to recover damages for the non-acceptance of 
wheat which the defendant on the 16th May 1589, by 
two contracts, agreed to purchase, Аё the hearing, 
in order to prove the terms of the contracts, the plaine 
tiffs tendered two notes or memoranda of the cone 
tracts which purported to be signed by the broker and 
also by the defendant. These notes were in fact the 
sold notes which the broker had given to the plaintiffs, 
Each of those notes had been stamped with an anna 
stamp, but the stamp on one of them had not been 
cancelled at all, and the stamp on the other was with- 
out any mark of cancellation except a small part of 
the first letter of the defendant's simature, consisting 
of a slightly curved line. On these notes being ten- 
dered in evidence, it objected that they were 
inadmissible, being unstamped, having regard to ss. 11 
and 34 of the Stamp Act, 1 of 1879. The Court allowed 
the objection aud rejected the notes. The plaintiffs 
then sought to prove the contracts by oral evidence, 
contending that the sold notes did not themselves con- 
stitute the contracts, but were only memoranda of 
parol contracts prepared by the broker for the informa- 
tion of the parties. eld that the terms of the con- 
tracts were reduced to writing, and uo evidence, except 
the documents themscl: could be given in proof of 
them—s. 91 of the Evidence Act, I of 1872. RALLI 
v. CARAMALLI Faza . I L. В. 14 Bom., 102 


341. —— ——————— — —  Eridewe Act, 
s. 91— Admissibility of evidence— Proof of consi 
deration.—The plaivtiff, in a suit on a promissory note 
written on unstamped paper, is not deharred from giv- 
ing independent evidence of consideration. GOLAP 
CHAND MARWAREE e, Монокоом KOOAREE 


(I. L. R., 8 Calc., 814: 2 C. L. R., 412 note 
See Kanuaya LAL v. STOWELL 
[L L. R., 8 All, 581 
and Bewaust Das v. BHIKHARI Das 
HI. L. R., 8 ALL, 717 


а, о Evidence Act, 
в. 91—Debt—Promissory note — Written acknow- 
ledgment of debt—Oral acknowledgment—Evidence 
of debt.—H lent 885 to D on a pledge of moveable 
property. D repaid М R40, and. at the time of the 
repayment acknowledged orally that the balance of 
the debt, H45, was still due by him, It was 
between the. parti the same time that D should 
give Н a promissory note for such balance, and that 
such property sbould be returned to him. Accord- 
ingly D gave H a promissory note for R45, and the 
property was returned to him. H subsequently sued 
D on such oral acknowledgment for #45, ignoring the 
promissory note, which, being insufficiently stamped, 
‘was not admissible in evidence. Held that the existe 
ence of the promissory note did not debar H from ге- 
sorting to his original consideration, nor exclude evi 
dence of the oral acknowledgment of the debt. HIRA 
LAD о, DATADIN — . LL. R., 4 AIL, 135 
348, — — — — Бий for money 
lent, secured hy unstamped promissory note—Decree 
against Hindu family.—A promissory note, which 
being improperly stamped was inadmissible in evidence, 
was executed in favour of В by K and N, members of 
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12. SECONDARY EVIDENCE —costinued. 
an undivided Hindu family, in consideration of а loan 
made to them. The money was used for the purpose 
of the family trade. R sued Е and N and their 
father P and other members of the family to 
recover the moncy lent. Held that the existence of 
the promissory note was no bar to the suit, and that 
Е was entitled to в decree against К and М and 
against P to the extent of the family property in his 
bands,  KEISHNASAMI PILLAI о. BANGASAMI CHETTY 
[L L. В., 7 Mad., 11$ 


844. = Prom 
mote -- Note of agreement in account book—Eei- 
dence of terms of agreement.—In 1876 accounts were 
stated between B aud D, and в balance of R800 was 
found be due! from D to B. D gare B an batre 
ment whereby he agreed to pay the amount 
balance in four annual instalmenta of B200. B ab 
the same time noted in his account book that “such 
balance was payable in four instalments of 8200 
yearly.” In July 1879 В sued oo the instrument for 


the balance of the first instalment, but the Court held 


drew his suit with liberty to bring a fresh one. In 
the subsequent suit B 
his account book. Held by the Court that the agree- 
ment by D to pay the balance found due from him to 
B on{account stated between them in instalments of 
R200 annually could not be proved by the note made 
by В in his account book, but couldonly be proved by 
the promissory note, BENARSI Das v. BEIKHARI DAS 
[L L. R., 8 All, 717 
See GOLAP CHAND МАВУАВЕЕ v. Монокоом 
КоолвзЕ. . . LL, В.,3 Calo, 314 


and KANHAYA LALL ©, STOWELL 
[L L. R., 8 AIL, 581 


845, —— — Evidence Aet, 
.91— Suit for money lent— Unstamped promissory 
note—Cause of actiom.—The terms of a contract to 
repay loan of money with interest having been 
settled and the money paid, a promissory note specify- 
ing these terms was executed later in the day by 
defendant and given to plaintiff. This promissory 
note was not stamped. In a suit brought to recover 
the unpaid balance of the loan on an oral contract to 
pay,—Held that plaintiff could not recover. Porar 
Benni v. Vetayvpastvan . L L. B., 10 Mad., 04 


346. — ~ Evidence Act, 
4. 91—Contract—Promissory note executed by way 
of collateral security—Admissibility of evidence 
qf consideration aliunde.—A decree-holder agreed 
with the employer of his judgment-debtor who had 
been arrested in execution of the decree to discharge 
the latter from arrest upon the condition that his 
master would pay the amount of the debt. Accords 
ingly, the master executed а document, the material 
portion of which was as follows :—* Be it known that 
I have borrowed 8986-16 from you in order to pay a 
decree which was due to you by D P, во I write this 
in your favour to вау that I will pay the said amount 
to you in six months with interes at 12 aunaa en 
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12. SECONDARY EVIDENCE—continued. 


every hundred rupees every month, and then take 
back this parwans from you.” This was written 
upon plain unstamped paper. Subsequently, the 
amount due not having been paid, the decree-holder 
sued the executant of the document for its recovery. 
It. was objected that the suit was not maintainable 
without the document being put in evidence, but 
that being a promissory uote and not stamped as 
required by art. 11 of sch. I of the General Stamp 
Act (I of 1879), it was inadmissible in evidence with 
reference to в. 34. Held that the document, though 
it was a promissory note, was not the contract out of 
which the defendant’s liability arose, but was mercly 
a collateral security for the defendant's fulfilment 
of his promise to pay the debt, and that, under the 
circumstances, the plaintiff was entitled to give evi- 
dence of consideration, and to maintain the suit as 
for money lent, apart from the note altogether. Вие 
BHADAR PRASAD v. MAHARAJA OP BETTIA 

[L L. R., 9 All, 851 


347, ———— á Eridence Act, 
4.65, cl. (b), and а. 91— Stamp Act (I of 1879), г. 34, 
v. I—Suit on an unstamped promissory note.— 
plaintiff sued to recover from the defendant tho 
balance of в debt due on an unstamped note passed 
to him by the defendant for consideration of 938. 
The note recited that the defendant had received the 
amount, and would repay it after three months from 
the date of its execution. The defendant admitted, 
by his written statement, execution of the note and 
the receipt of R37 in the shape of paddy, but alleged 
that he had mid off the debt. He also contended 
that the note, being unstamped, could not be admitted 
in evidence. The plaintiff contended that the note 
was & bond, and could be admitted on payment of the 
stamp duty and the penalty, under в, 34of the Stamp 
Act I of 1879, which he offered to pay. The Sub- 
ordinste Judge was of opinion that the note in 
question was promissory note, but that the defen- 
dant’s admission of the consideration enabled the plain- 
tiff to me, although the note itself was inadmissible. 
On reference to the High Court,— Held per JARDINE, 
J., that the document sued ou was в promissory note, 
and that, the suit being brought on it ва the original 
cause of action, the admission of its coutents by the 
defendant did not avail the plaintiff, the document 
itself being inadmissible for want of a stamp. Held 
per Brrpwoop, J., that the plaintiff could not re- 
cover irrespectively of the promissory note, as he did 
not seek to prove the consideration otherwise than by 
the note which was inadmissible in evidence. The 
admission contained in the defendant’s written state- 
ment did not amount to an admission of the claim as 
for money lent. The case was one in which по se- 
condary evidence under s. 65, cl. ($), of Act I of 1872 
missible, the primary evidence, the document 

itself, being forthcoming. The plaintiff not having 
offered any independent evidence of the advance al- 
leged by him, and the defendant not having admitted 
his written statement that any money was lent to 


him, as alleged by the plaintiff, but having set up an 
entirely different transaction, in respect of which he 
admitted no remaining liability, the plaintiffs suit 
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12. SECONDARY EVIDENCE—continued. 


should bo rejected. DAMODAR JAGANNATH v. ATMA- 
BAM BABAJI + » LL, B,18 Bom, 448 


848. Evidence Aet, 
4. 91—Bill of exchange—Original consideration— 
KEvidence— атр Account stated.—When в cause 
of action for money is once complete in itself, whether 
for goods sold or for money lent, or forany other 
claim, and the debtor then gives a bill or note to the 
creditor for payment of the money at в future time, the 
creditor, if the bill or note is not paid at maturity, 
may always, as a rule, suo for the original considera- 
tion, provided that he bad not endorsed, or lost, or 
parted with the bill or note, under such circumstancos 
ва to make the debtor liable upon it to some third per- 
son. But when the original cause of action is the bill 
or note itself, and docs not exist independently of it, 
as, for instance, when, in consideration of 4 depositing 
money with В, В contracts by в promissory note to 
repay it with interest at six months’ date, here there 
is no cause of action for money lent, or otherwise than 
upon the note itself, because the deposit is mado upon 
the terms contained in the note, and no other. In 
such в case the note is the only contract between the 
parties, and if for want of a proper stamp or some 
other reason the note is not admissible in evidence, the 
creditor must loeo his money. AXBAR e. SHRIKE 
Kun. L L, R, 7 Calo., : 8 C. L, R., 538 

——— — — — — - Eridence Act, 
lccounts staled—Bond given for balance— 
Bond impounded as insufficiently stamped—Suit от 
‘accounts stated.—Where accounts between a creditor 
and his debtor were stated, and the latter gave the 
former в bond for the balance found due by him to the 
creditor,—Held that the creditor was precluded from 
subsequently suing on the account stated for the bal- 
ance which had been found due. 8іврав Кодв v. 
Cmawpzawaz . . ІІ. В.,4 Al., 830 

350. Contract Act, 
г. 91—Hypothecation-bond given for amount of 
account slated Unregistered. bond—Suit on ac- 
count atated.—The plaintiff sued (i) for registra- 
tion of a hypothecation-bond executed by the 
defendant; (ii) in tho alternative for recover; 
of the amount of the bond upon an account stat 
‘The defendant denied execution of the bond, and that 
е had had any dealings or stated any account with 
the plaintiff. The Courts below disallowed the first 
claim as barred by limitation, and disallowed the 
second on the ind that the bond had effected а 
novation of the contract implied by the statement 
of accounte, and the plaintiff not being able to pro- 
duce the bond or to maintain a suit on it by reason of 
its being unregistered, le registration having been 
refused owing to the denial of execution by the 
defendant, the claim on the account stated failed. 
Held that this decision was wrong, and that the 
plaintiff was entitled to sue upon the account stated, 
Sirdar Kwar v. Chandrawati, I. L. В. 4 All., 808, 
distinguished. Where two parties enter into в 
contract of which istration is necessary, it № 
essential that each ві do for the other all 
that is requisite towards such cT Karx- 
vrnpmoHauo . . LLR,llAIL,13 
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351. ——_—___..._. 
balance of account—Stamp Act (I of 1579), г. 34— 
Acknowledgment or admission of liability— Limita- 
tion Act, а. 19.—Though an unstamped acknowledg- 
ment cannot be “acted upon” as an acknowledgment 
of в particular sum beiug due, still it may be 
used for the collateral purpose of showing an ae- 
Knowledgment of an existing liability in respect of 

goods sold. FATECHAND HARCHAND c. KIBAN 
[L L. R., 18 Bom, 614 

Contra MULII LALA v. LINGU МАКАЛ 

[L L. R., 21 Bom., 201 


359. — — — — — — Innficiently 
stamped documest—Swit on hathchitta—Right of 
awit if brought upon an insufficiently stamped 

t, where the defendant admitted the loan 
—Suit for money lent—Evidence Act (1 of 1872), 
г. 91.—In a suit brought in the Court of Small 
Causes on a hathchitta bearing a stamp of one anna, 
the defendant admitted the loan, but plcaded pay- 
ment. The Judge coming to the conclusion that the 
document sued upon was promissory note, and 
should have been stamped with  twoanna stamp, 
refused to admit it in evidence. He also came tothe 
conclusion that the plaintiff had no cause of action 
independently of the document, and dismissed the 
suit. Held that the plaintiff had a cause of action 
independently of the document, Held also that 
‘an implied contract torepay money lent always arises 
from the fact that the money is lent, even though no 
express promise, either written or verbal, is made to 
repay it. ‘Therefore, in а case wherethe defendant 
admits the loan, and has not rc; it, the plaintiff 
may maintain an action against him for breach of his 
implied promise or contract, entirely independent of 
any security which may have been given for the ad- 
vance. Akbar v. Sheikh Khan, I. L. R.,7 Caley 
356, explained. Golap Chand Marwaree v. Moho- 
koom Kooaree, І. І. B., 3 Calc., 314, followed. 
PRAMATHA NATH SANDAL v. DWARKA NATH DEY 
[L L. В., 23 Calc. 851 


353. Hundi insuffi" 
ciently stamped— Proof of original consideration by 
parol evidence.—V R drew в hundi in favour of 
M К upon M 4 Co., who, upon presentation, paid 
part of the amount due and referred the payee to the 
drawer for the balance. М К sued V R to recover 
the balance. V 2 pleaded that the hundi was inad- 
missible in evidence, not being properly stamped, alleg- 
ing that it had been issued with a slip attached to the 

fect that it was payable ten days after sight, and 
this slip had been removed, making it appear to be 
payable on demand. The Munsif found this plea to be 
proved, but held that, P В having admitted the grant 
of the hundi, М К might recover upon the original 
consideration without using the hundi in evidence, 
and decreed for М К. V E appealed, but not on the 
ground that the hundi was inadmissible in evidence 
as being imi ly stamped and altered in в material 
part. Тһе District Court contirmed the Munsif's de- 
cree. Held on second appeal that the suit must be 
dismissed on thc ground that it was based upon the 
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hundi, which was inadmissible in evidence, being in- 
suitciently stamped, VALIAPPA RAVUTHANNA г. 
Mauowuxp Кнлых — . L L. R., 5 Mad., 166 


354, Suitonun 
stamped hundi— Stamp Act (I of 1879), в. 84— Ad- 
mission of liability by defendant.—ln в suit brought 
upon two hundis, which were inadmissible in evidence 
for want of impressed stamps, the Judge allowed the 
Claim, holding that the defendants’ adniasions in 
their written statement rendered it unnecessary to put 
the hundis in evidence, Heid, reversing the decree, 
that a hundi is “acted upon” within the meaning of 
в. 34 of the Stamp Act where a decree is passed on it, 
whether proved or admitted, and that the Court 
canuot give effect to it in either case. CHENBASAPA 
v. LAKSHMAN RAMCHANDEA 


[L L. R., 18 Bom., 369 


— Evidence 
91—Bill of exchange insufficiently stamped, 
ility of—Amendment of plaint—Stamp 
Act, 1869, ss. 20, 98 — Evidence independent of the 
bill. —W here a bill of exchange for the sum of 81,000, 
drawn, accepted, and endorsed, is ii atly 
stamped, it is not receivable m evid. псе in a suit on 
the note, even on payment of a penalty, Where such 
brought by the endorsee against imme- 

diate endorser, the Court may not, if the application 
be not made in proper time, allow the plsint to be 
amended so ав to recover on в count for money 
paid to the defendants, even though the plaintiff may 
be allowed to bring в fresh suit Ss. 5, в, 19, 
, 28 of the General Stamp Act, XVIII of 1869, 
discussed. Golab Chand Marwari у. Mohokoom 
Kooaree, I. L. R., 8 Calc., 814 : 2 С. L. В.,412 note, 
not foll wed. MoiuooRA Моном Roy c. Peary 


Monus Saw =... 20. LR, 409 
See оков CRUNDER Вот Сножриву r. МАНОВ 
Снохрив бновв. . . . ЗМ, В,1 
356. — .— Unregistered document— 


Sodi ғагіпата— Deed. of. relinyuishment to land- 
lord.—The document called a sodi razinam» (whereby 
party relinquishes his right of ‹ сспрацсу of land in 
his ion to indlord, and requests the latter 
to register the land in the name of another party to 
whom it has been sold) is not a document of the kind 
mentioned in в. 91 of the Evidence Act, and therefore 
does not exclude the Courts from basing their findings 
upon other evidence, should any such exist. VENKA- 
TESA с. SENGODA . LL, R., 2 Маі, 117 

857,——_______________Fvidence 
Act, s. 91— Deed of partition.—A deed of partition 
was executed among ‘hree brothers, C, №, and B, on 
the 19th March 1807, but was not registered. 1 
recited that, some years previously to its date. a divi- 
sion of the family propirty, with the exception of 
three houses, had been effected, and it purported to 
divide those houses among the :rothers. In в suit 
brought by C's widow ior the recovery of the house 
which fell to C's share,— Held that, although the 
deed did not exclude secoudary evidence of the parti- 
tion of the family property previously divided, yet it 


( 399 ) 


EVIDENCE—CIVIL CASES—costinued. 
12. SECONDARY EVIDENCE—continued. 


affected to «ispose of the three houses by way of 
partition made оп the day of ќе execution, and there- 
for. secondary evidunce of its contents was inadmis- 
ве under в. 91 of the Evidence Act. KACHUBHAI 
BIN GULABCHAND c. KRISHNABAL 
[L L. В., 3 Bom., 685 
358. Handi 
inadmissible in evidence for want of stamp—Inde- 
pendent admission of loan—Suit on the original consi- 
deration—Admission by pleader erroneous in law 
Binding effect— Dishonour— Notice.—Whero there 
is вп independent admission of а loan, the holder of в 
hundi, bill, or note, which is defective and inadmissible 
in evidence for want of a stamp, may still sue on the 
consideration the person to whom he gave it, though 
he cannot use the bill in support of his suit. Ins 
suit basod on the consideration independently of 
hundi, it is not necessary to prove notice of ok 35 
KRIsHNAJI NABAYAN PARXHI v. RasMat MANIOK- 
CHAND MARMADI . LLB, 24 Bom., 360 
350. ————— — — — ——— —— Evidence Act (I 
of 1879), г. 91— Termas of tenancy proved orally, 
although contained in a docwneni— Landlord ai 
tenant— Lease, Terms of.—The plaintiffs alleged that 
in 1866 the defendant's father had let land to their pre- 
decessor in title in perpetuity on fazendari tenure for 
building purposes, subject to в certain rent. They 
complained that the defendant sought to eject them, 
and they prayed for а declaration that they were 
entitled to land in perpetuity, subject only 
to payment of the yearly rent, In the event of 
its bein. held that they were not perpetual tenants, 
they prayed that the defendant might be ordered to 
у them #7,000, the value of the buildings on the 
d. The plaintiffs made out  primd facie case 
without showing, or its being shown, that there was 
any agreement or lease. Before the case had con- 
cluded, however, а document was produced which was 
said to be в counterpar« of the agreement of letting 
made in 1866. It was not registered, and was there- 
fore insdmissible in evidence. It was not tendered, 
but it was shown to the defendant in cross-exemina- 
tion, and he denied that it was a genuine document. 
Held that the plaintiffs, having made out s primá 
facie case without vetraying the existence of а written 
contract relating to the subject-matter of the suit, 
were not precluded from obtaining s decree, even 
though it afterwards appeared that a written contract 
had been made. If the defendant intended to rely 
upon a written contract, it was for him to produce it 
as part of his evidence. In the present case, as the 
document was not referred to in the plaint, written 
statement, or issues, and was not before the Court, the 
evidence should be looked at to ascertain the terms of 
the tenancy by which the plaintiffs and their prede- 
cessors in title held the property. YESHWADABAI г. 
RAWOBANDRA TCKARAM . І. L в.,18 " 
960. Proof of 
lease not necessary to prove tenancy.—Even if he 
has a lease, a tenant can prove his tenancy right 
without proving bis lesse, though it is unregistered. 
Таља Вовавн NARAIN LAL v. CATHERINE SOPHIA 
ПС. W. N., 248 
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301. Endorsement— 
Deed of sale. The plaintiff executed a deed of sale 
of в moiety, and a lease of the other moiety, of cer- 
tain land to B. В instituted a suit under Act XIV 
of 1859, which was dismissed. В then returned tho 
deed of sale and lease to 4, with the following en- 
dorsement under his signature, viz., “ Returned; no 
claim.” 4 instituted the present suit for recovery 
of possession of the said property, and the defendant 
set up in his defence that А bad no right to suc for a 
moiety of the property, as the same had been con- 
veyed to B; and that the endorsement of the deed 
of sale, “ Returned ; no claim,” was not admissible in 
evidence, as the same had not been registered. Held 
that the entry was only evidence that the transaction. 
was inchoate, and not final, so as to require a re-con- 


veyance, Отвівн CHANDRA Roy CHOWDRY v. 
Amina KBATUN . ЗВ, L. R., Ap, 125 
362. Instalment-bond 


—Unregistered pottah and kabuliat—Set- f. — 
Plaintiff sued in з Small Cause Court on an instal- 
ment-bond for #81. The bond bad been executed for 
nugur or salami contemporancously with the exe- 
cution of в pottah and kabuliat, by which the defen- 
dants agreed to pay the plaintiff R335 a year for two 
ears, as rent for certain land. The po'tah and kabu- 
liat had not been registered. A previous suit brought 
by the plaintiff under Act X of 1859 had been there- 
fare dismissed, and no oral evidence was admitted to 
prove the terms of the pottah and kabuliat. The de- 
fendants now claimed а against the amount 
claimed under the bond on the footing of a contract 
contained in the pottah and kabulist. The Judge re- 
fused to receive them in evidence, or to receive oral 
evidence of their contente, aud gave a decreo in 
favour of the plaintiff, subject to the opinion of the 
HighCourt. Held, the defendant having benefited in 
the Act X suit by the fact that по ога] evidence had 
been admitted to prove the -ontents of the pottah and 
kabuliat, it would have been contrary to rule and in- 
equitable to admit such evidence now in support of 
his claim of set-off, DINANATH MOOKBRJEE v. DEB- 

ната MULLIOK 
[5 B. L. R., Ap., 1: 18 W. R., 807 


~~-——— Evidence Act, 


morbgage-deed had register cordance 
with s. 18 of AM ETT of 1864, —Held mit for 
ejectment where the mortgage-deed was set up by 
the defendant, who claimed possession under it, that 

evidence of it could not be given under 
s. 65, Evidence Асі. DIVETHI VARADA AYYANGAR 
v. KRISHNASAMI AXYANGAR L L, R., 6 Mad., 117 


364. Document ine 
admissible from want of registration— Admission 
as to contente,—A written coutract can only be 


proved by the production of the writing itself ; and 
if the document is inadmissible from want of regis- 
tration, no secondary evidence of the contract can be 
received. A party! admission as to the contenta of 
a document not made in the pleadings, but in a depo- 
sition, is evidence, and cannot supply the 
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place of the document itsclf. IBRAHIM VALAD 

Тары Miya e. PARVATA VALAD HARI 
[8 Bom., A. С., 168 
365, — —— — — — — —  Dertructiom of 
deed, Proof of—Admission of registered copy.— 
In a suit on a bond, the defendant by his answer 
denied execution of the bond. The plaintiff in his 
reply stated the accidental destruction of the bond, 
and prayed leave to put in evidence a registered 
copy thereof, which the Court allowed, and at the 
same time ordered tbe fragments of the original to 
be produced. At the trial the plaintiff produced the 
fragments, and under s, 11, Madras Regulation ХУП 
of 1802, put in ая evidence a registered copy of the 
bond. He called no witnesses to prove that the 
fragments produced formed part of the original bond, 
The Court admitted the registered copy as evidence 
and found for the plaintiff. The Judicial Com- 
mittee on appeal reversed this finding on the ground 
that the registered copy, in the absence of satis- 
factory evidence of the destruction of the original 
bond, was improperly admitted as secondary evi- 
dence. Aspas ALI KHAN v, Улокем Ramy REDDY 
[8 Moore's L A., 156 


366. - Proof of 
reason for its non-registration.—It is not enough 
for a party desirous of adducing secondary evidence 

document which ought to have 
how that he cannot produce it 
not registered; he must show that its 
tration was not due to any fault or 
igence on his part, or he must show that 
ne party against whom he desires to use it was 
guilty of such fraud in the matter of non-registration 
that he cannot be allowed to object on that ground 
to the production of the secondary evidence. 
KUMEEZOODDEEN HALDAR v. RUJUB ALI SHAHA 
[9 W. R., 528 

367. ——— — — — ————— Document sot 
produced because unregistered.—The fact that a 
pottah on which a plaintiff's title is based has not 
been registered, and consequently cannot be used by 
reason of the registration law, and is therefore not 
produced, is not a good ground on which a Court 
would be justified in admitting secondary 
on the ground that the absence of the original is 
satisfactorily accounted for. СвозтиЕ e. KULLAR 
CHOWDHEY & . (91 Ж. В, 307 


(с) LosT ов DESTROYED Documents. 


368. - Lost decd—Attesting wit- 
nesses.—Where a Court is satisfied that a deed was 
executed, and has been lost or destroyed, it should re- 
ceive secondary evidence of the contents, documentary 
or oral; and it is not necessary that the witnesses 
called in to give oral testimony should be attesting 
witnesses. LOTFOOLLAH t. NUBSEEBUN 

flo W. R., 24 

369. Evidence Act 
(1 of 1872), г. 65—Necessity of accounting for 
non-production of original document—Discretion of 
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Courf.— Whether or not sufficient proof of search for, 
ог loss of, an original document, to lay a ground for 
the admission of secondary evidence, has boen given, 
is a point proper to be decided by the Judge of first 
instance, and is treated as depending very much on 
his discretion. Нів conclusion should not be over- 
ruled, except in в clear case of miscarriage. ша 
suit alleging want of authority to adopt, the defence 
rested on the case that an anumati patro had been 
given by the defendant's deceased husband, but 
fuiled to show that there had been a sufficient search 
for, and to establish the loss of, the original document, 
во as to render secondary evidence of its contents 


admissible. Нлввіғвіа Desi v. Вокмтит DEBI 
[L L. В, 10 Calo., 438 
L. R., 19 Г.А. 70 
370. Des document— 


Claim for zamindari dues,.—À claim for zamindari 
dues in respect of the sale of garden trees ought not 
to be allowed on mere usage alone, but it should also 
be enquired into whether such dues were recognized 
and recorded in the settlement papers вв required by 
Regulations VII of 1822, в. 9, and IX of 1825, в. 9. 
Where the settlement papers are destroyed and not 
forthcoming, the contents in respect of the dues 
claimed may be ascertained by the other best ovie 
deuce procurable. Paur Ral е, Вам Hit РАМАТ 
(1 Agra, 139 
371. ———— Lost record—Additional 
evidence.—Where a party obtained a decree which was 
appealed from, and in transit from the first to the ae- 
cond Court the record was irrecoverably lost, the 
High Court directed the lower Appellate Court to 
receive secondary evidence from both parties of the 
papers which made up the entire record, ог, fai 
this, additional evidence under s. 355, Act VIII 
1859. боовоо Doyan Sinem с. DURBAREE LALL 
ТЕМАВЕЕ . . 0e 5 TW.LR,18 


379. — — — Loss or ion of do- 
cument— Ecidence Act (I of 1872), a. 65, cl. (с) 
— Bond.—1n a suit by the purchaser of a debt, the 
plaintiff stated that in 1878 А executed а bond in 
favour of В to secure the repayment of 81,000, 
and that he had purchased the interest of B at a sale 
in execution of а decree against him. The plaintiff 
now sued 4 upon the bond, making В а party. At 
the trial 4 denied the execution of the bond, and it 
was not produced by the plaintiff, who, having served 
B with notice to produce, tendered secondary evidence 
of its contente. В was not examined as а witness, 
and no evidence was given of the loss or destruction 
of the bond. Held by PowrrPEX and Моввів, JJ. 
(Paixsse, J., dissenting), that secondary evidence 
was not admissible, \УУомЕзи CHUNDER GHOB) 
Ѕнлма Зохрлы Bar 

(LL.B, 7 Calc, 98: 8 C. L. В., 480 
oy) 68 (c), 114, ill. (g). 29 а 
p , аа. 68 (c), 114, ill. (g)—Coj а 
—Suit for redemption of mortg cake Bet 
img evidence.—A deed executed in 1813 became the 
subject of litigation, resulting, оп the 17th May 1813, 
iu а decree, the effect of which was to create а 
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usufructuary mortgage of rights and interests in two 
villages. In 1871 the purchaser of в portion of the 
mortgagor's rights, alleging that the mortgage-debt 
had been liquidated from the usufruct, sued to re- 
cover ion of the property. The mortgagces 
resisted the claim for posacssion on the grounds that, 
Prior to the execution of the deed in 1812, the mort- 
Bagor’s ancestor had granted to their own ancestor а 
wanda-dari right under which a fixed jumma of 
21 was payable by them in respect of the lands 
in the village ; that what was mortgaged was not the 
lands, but only the right to receive the fixed jamma ; 
and that the fact that the mortgage-money had been 
liquidated from the jumma did not entitle ће plaintiff 
З oust them from possession, It appeared that Е 
ywanda-pattar, the original mortgag 
a e decree of tbe 17th May 1818 were at one 
time in the defendants" possession, but the defendants 
that all three documents were destroyed by 
fire in 1872. The plaintiff sought to support his case 
by putting in в copy on plain paper purporting to 
have been transcribed from a certified copy of the 
decroo of the 17th May 1813. Held that the de- 
struction or loss of the three documents alleged by 
the defendants to have been destroyed not being 
proved, their non-production placed them under the 
i hibitious of the law of evidence, and 
m to the presumption recognized by 
ill. (g), в. 114 of the Evidence Act, that evidence 
which could be and is not produced would, if pro- 
duced, be unfavourable to the person who withholds 
it. Held alo that, inasmuch as the plaintiff was 
no party to the alleged gawanda-pattar nor to the 
mortgage of 1812, nor to the litigation which resulted 
in the decree of the 17th May 1813, and could not 
therefore be taken to be in position to produce 
these documents or to prove their contents by second- 
ary evidence, and inssmuch as the circumstances 
lished а primd facie caso in his favour, the bur- 
den of in regard to the existence of the alleged 
вы itenure lay upon the defendants, who, 
whilst in a position which would involve their being 
in ion of the documents above mentioned, and 
whilst admitting such possession up to the усаг 1872, 
bad failed to prove either their destruction or their 
contents by secondary evidence such as could be relied 
оо. Rajah Kishen Dutt Ram Panday v. Narendar 
Bakadoor Singh, L. R., 8 I. AL, 85, referred to. 
Бам PRASAD с. RAGHUNANDAN PRASAD 
[L L. В., 7 Al, 738 
874. Deed lost in Mutiny—No 
copy made.— Where a suit was brought ou a mortgage- 
Ec to have been destroyed т the Mutiny, 


— Нед that, if it were established that the original 
deod was ed, and that there was no copy of 
it in existence, Court could receive oral evidence 


as to its contents and determine the genuineness or 

otherwise of the deed on that evidence solely. Suzo- 
BURUN OJHA v. GOOLBANEE KOOER 

[W. B., 1864, 264 

875, — —— Destroyed document— Suit 

to redeem morigage— Destruction of mortgage-deed. 

—In a suit to redeem a mortgage it was proved that 
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the mortgagees and their assignee had fraudulently 
destroyed the decd by which the property was 
mortgged. Held that the mortgagecs could not be 
permitted to prove the contents of the deed or the 
amount of mortyage-debt by secondary evidence, and 
that the representative of the mortgagor should be 
allowed to recover the lands without any payment. 


ABDULLA v. MUHAMMAD . + 1Bom,177 
376. — — —— Loss or destruction of do- 
cument—Eridence Act, s. 65.—1n a case falling 


under cl. (f), в. 65 of the Evidence Act, and also 
under cl. (а) or (c) of the same section, any secondary 
evidence is admissible, IN THE MATTER O Le 
LISION BETWEEN TUR “AVA” AND THR “ BREN- 
HILDA" L L. R., 5 Calo., 568 : 5 C. L. R., 881 


377. —.—.— —. СИИ Procedure 
Code, s. 625— Loss of award, Procedure on.—W hen 
an award has been lost, a Court acting under s. 525 
of the Code of Civil Procedure cannot take secondary 
evidence of its provisions and pass a decree accordingly. 
Gort Еври r. MAHANANDI REDDI 

[L L. R., 12 Mad., 331 

878, — — —.— —— — — — Suit on award 
—Cieil Procedure Code, s. 525.—Secondary evi- 
dence of the contents of an award is admissible on 
proof of its being lost. Gort REDDI с, MAHANANDI 
Repo. €. LL. R., 15 Mad., 90 

379. Evidence Act 
(1 of 1872), за. 65, 91—Limitation Act (XV о 
1877), а. 19—Acknowledgment in writing.—Limi- 
tation Act, в. 19, must be read with Evidence Act, 
ва. 65 and 91, and does not exclude secondary evi- 
dence in cases where such would be admissible under 
в, 65, as in cases of lost or destroyed documenta. 
Снатно v. Үівлвдхлн . L L. R., 16 Mad., 401 


(d) NON-PRODUOTION FOR OTHER CAUSES. 


380. Lotbundi—Evidence of cer- 
tificate of sale.—A lotbundi cannot be accepted as 
secondary evidence in lieu of the certificate of sale 
unless the absence of tho certificate is sufficiently 
accounted for, and uo better evidence than the 
lotbundi can be produced, Озтоовом г. Моном Lan 

21 W. R., 888 

381. Document in party's cus- 
оду, but not produced —Ikrarnamah— Proof 
of document.—The proprietary right in a talukh was 
sold with the reservation of part of the land belong- 
ing to it, subject to the agreement that the vendor 
should be indemnified by the vendee in respect of 
the revenue required to be paid on the reserved part. 
Afterwards asaiguments on both sides took place, and 
the plaintiff, claiming through the vendor, sued the 
defendants, derived title from the vendee, to 
enforce this 1 The plaintiff alleged the exist- 
ence of, but did not produce, an ikrarnama admitting 
this agreement between the original parties to the 
male. ‘The only proof adduced was a judgment in a 
suit in which this agreement had been held established, 
Tho plaintiff's caso failod, aa it had not been adjudged 
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that the right to this indemnity related to a future 
revenue settlement, nor had it been decided that 
the agreement was to run with the land s as to bind 
others, under whatever title they might be in pos 
session. In the suit in which that judgment was 
en, the ikrarnama not having been Produced, the 
Glut of fret instance would ob edit ecco dary 
evidence of its contents. On appeal, inspection of 
the document having been offered to, and declined by, 
the Appellate Court, secondary evidence was admitted. 
On this appeal, the error was pointed out of allowing 
the plaintiff to give secondary evidence of the con- 
tents of & document, the original of which was in his 
custody, without the Court’s looking at the document. 
Ніва Lat e. GANESH PERSHAD 
(LLB, 4 All, 403: 11 C. L. R., 109 
L. R9 L A. 64 


882. —_—— Failure to produoe— Hiba- 
sama— Evidence Act, s. 65.— Where в person's claim 
to some property rested on a hiba which had been 
executed in her favour by the brother of the par- 
ties who contested her claim to that property ; aud 
the hiba had not been made over to her because it 
related to various properties of which the property 
claimed by her formed oaly a portion ; and one of the 
defendants, whom she had called on to produce the 
hiba, had failed to do во, —Н (4 that plaintiff was 
entitled, under s. 65 of the Evidence Act, to procure 
secondary evidence of its contents ; and having done 
во, to get the decree which the first Court had given 
her and which the High Court now refused to set 
aside, SADHEBONNISSA BIBI о. SHOvRUsBY DEUBA 

W. R., 450 


883. ———— Notice to produce not com- 
plied with— Evidence Act, г. 66.—Where в defen- 
dant out of the jurisdiction of the Court was sum- 
moned to produce a letter and did not comply with the 
‘summons, but appeared by pleader at the last moment 
at the hearing of the suit, and service of notice on 
tho pleader to produce the letter would have been 
nugatory, secondary evidence of the contents of the 
letter was admitted under в. 66, proviso 6, of the 
Evidence Act. MBLLUS ©. VICAR APOSTOLIC ОР 
L. В., 2 Mad, 295 


————- Refusal to produce—Fti- 
dence taken on commission—Doowmentary evidence, 
Objection to admissibility of —Evidence taken by 
Commissioner beyond ji wi adiotion Notice to pro- 
duce original document—Evidence Act (I of 1872), 
г. T aub-es. 3, 65, 66.—If, when evidence is taken 
before commissioners, а document is tendered and 
objocted to on any ground, the opposite party is not 
precluded from objecting to the document at the trial 
on any other ground. It is not necessary to state 
all the chasse to the admissibility of в document 
when itis first tendered, but the party objecting i i 
at liberty to take any fresh objection when: 
party producing the document tenders it in ЕЯ 
a commission to take evidence is issued to 
‘any place beyond the jurisdiction of the Court issuing 
the commission, it is not посоввагу, in order to 
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admit secondary evidence of the contente of a docu- 
ment, that the party tenderiag it should have given 
notice to produce the original, nor is it necessary for 
him to prove a refusal to produce the original Елы 
о. Gav Кім 5икв . („РЕ В, 9 Calc, 080 

385. ———— Power-of-attorney to re- 
gister referring to power to execute—Ad- 
mission of original deed. — А — power-of-attorney 
suthorizing the registration of decd of mortgage, 
and recognizing в previous power to execute the deed 
of mortgage, is admissible as original evidence by way 
of admission of the previous deed. Новавтикв JAN 


v.Mcxupoomun . . .  .9 W.B, 44 

388. — --- - Counterpart of lease— 
Non-prduction of original lease.—Held that the 
counterpart of a lease, beings registered document, 


was admissible in evidence, and could not be rejected 
solely on the ground that the original registered lease 
was not before the Court. MAJID Hossein v. JERA- 
жон KugwaT . . . Agra, 333 


387. — — Production o of kabuliat— 
Absence of pottah.— A let lands to В, who sublet to 
С, a raiyat. C sued for possession of part, after an 
alleged dispossession, making A party defendant to 
the suit. Atthe hearing C, in order to prove that 
the lands in dispute were part of those let to him by 
B, tendered in evidence the kabuliat given by him to 
B. Held that C should have produced the pottah 
given by him to B, and the grant from 4 to B, 
or sufficiently account for their absence ; and that, as 
he did not do either, the kabuliat (which was merely 
secondary evidence of C's pottah) was inadmissible, 
even though it was produced from the possession of 
the landlord 4. Вовзо NaBAiN Онова e, Нова 
Narain Morro . . . .1CLB, 547 


388, — — —  Non-production of ae- 
count Ъоокв — Вену. Heg. VI of 1793. вь 
suit for в sam alleged to be due on the balance of 
Partnership accounts, the Sudder Court ought, 
under в. i6, Begulation VI of 1793, to have used the 
evidence to be supplied by the original account books, 
orto have ascertained that the sum mentioned as 
the balance due, subject to the Objections, was m. 
balance due without objection. битот, Komoo 

Новківнвх Dose . . W. R., P. C, 16 


— Written contract, Effect of 
nies to prove when alleged—Mahomedan 
Гаю Dower.—A suit was brought by a Mahomedan 

wife for dower alleged to be due to her under s kabin- 
namah executed by her husband at the time of the 
marriage. She alleged the amount of dower to be 
210,000, of which №5,000 was prompt and H5,000 
deferred, and she claimed to be entitled to the whole 
on tho ground that she had lawfully divorced her 
husband in pursuance of power reserved to her in 
that behalf by the kabinnamsh. At the hearing she 
failed to prove the kabinnamah, but the Court gave 
her a decree, holding that there was evidence to show 
that a dower of 110,000 was usually payable in that 
plaintiff's family, and that, in the absence of evidence 
to the contrary, the whole amount must be coasiderod 
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prompt, but as the plaintiff only claimed R6,000 as 
prompt, the decree was limited tothat amount. Held 
that the Court was wrong in decreeing the case upon 
‘an oral contract not alleged in the plaint nor admitted 
by the defendant, the suit being based upon a written 
agreement, which the plaintiff failed to prove. 
Kaasa Маномвр Авонов r. Mania KHANUM 
alias Baxxa Kranou . L L. В. 14 Calc, 420 


(e) Corras от Documents дир Corres ор Corrzs. 


. Copies of doouments—Cause 
of non-production of original.—Although the admis- 
sibility in India of copi evidence must not be 
dealt with by the strict rules prevailin iri 
priws trial in England, yet their ‘Lordships 
opinion that.when a copy has been in any way re- 
ceived, and it becomes the function of the Judge to 
consider what weight and value should be given to it, 
it is the duty of the Judge, in order to test its authen- 
ticity, to satisfy himself that there is some reason for 
producing а copy instead of the original, that there 
should be some account given in ordinary cases of the 
original, and some sufficient reason assigned why the 
original is not produced, and the partics rely upon 
the copy. In all cases the whole of the circumstances 
should be looked at in order that the Judge may come 
to a definite conclusion as to the genuineness of the 
document in question, and the weight and value which 
he will attach to it. There is a considerable differ- 
ence between cases where documents como in as 
mere links or ва part only of the evidence in the 
case, and those in which the suit is actually brought 
upon the instrument of which a copy is tendered, and 
the whole cause of action depends on the proof of the 
original instrament ; strict proof may properly be re- 
juired in the latter case. Dealing with the present 
ament, their Lordships were not prepared to say 
that the High Court had miscarried in concluding it 
to be genuine ; but the High Court did not rest upon 
that document wholly, but proceeded upon the whole 
of the evidence in the case, which appeared to their 
Lordahipe amply suficient to support the finding of 
the Court, RawgoraL Кот e. GORDON, STUART & 
Co . 17 W. R285 : 14 Moore's I. A., 458 


391. Permission to 
file original.—Documents tendered as evidence aro 
properly rejected on the ground that they are copies 
i issible under the Law of Evidence, and it is 
entirely в matter of discretion of the Court in reject- 
ing в copy to allow the party to file the original. 
Hunssuve MojooxpAz e. CHURN МлунЕв 

[22 W. R., 355 


soa —____________ Accounting for 
absence of original.—A copy of в document should 
not be received in evidence until all legal means have 
been exhausted for procuring the original. Where a 
document is alleged to be in the possession or power 
ola certain party, such party's denial in pleading 
that he has ever had the document is not sufficient to 
justify the omission of the processes the law provides 
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for his testimony, and of his being called on to pro- 
duce the original. If а Judge is satisfied of a plain- 
tiff’s inability to produce an original pottah on which 
he relies, he ought to allow sccondary evidence to be 
given of the contents of the document ; but he should 
be satisfied, on reasonable grounds, that the evidence 
gives a true version of its contenta, and he should re- 
quire sufficient evidence of the execution of the pot- 

tah. Знооквам SOOKUL г. RAM LALL SOOKUL 
[9 W. R., 948 
398. Accounting for 
absence of original.—A copy of a document cannot 
be admitted as evidence, unless the absence of the ori- 
ginal is properly accounted for ; the mere fact of the 
latter being in another Court is not a sufficient rea» 
воп. GOURMONER г. Новик Kienors Кот 
[10 W. R., 888 
RAKHAL Dass BUNDOPADHYA v, INDURMONER 
Das . . А . . 1C. L. В., 155 
394. —————— — — Attested copy 
where original is filed in another саге. An attested 
copy of в petition was admitted as evidence where 
the original was with the record of a different case, 
and application had been made to the Court to send 
for such record. OOPENDRO Momuw MCOSTAYEE v. 
Роовно СномрЕв Виоттлснавзвк 19 У. В.,85 
395. Copy of deed— 
Admissibility in evidence—Explaining absence of 
original.—Copy of в deed refused in evidence as the 
absence of the original was not sufficiently accounted 
for. ANUNDA MOYER DASSBB v. MACKENZIE 


(W. R., 1864, 5 
Watson & Со, г. Бвам LALL PANDAH 
flo W. B., 78 
ТвнАм CHUNDER Спотривт r. Buynvs CHUNDER 
CHOWDERY . . » . 5W.B., 1 
898. — - — Ezpla 


sence of original.—A plaintiff filing copies 
ments is bound to explain why the originals havo 
not been filed. RAM JOY SURMA v. PRANKISHEN 
Зтмон. BvRopnA Desta v. RAM KISHEN SINGH. 
Promopa Dents е. PRANXISHEN SINGH 
[2 W.E,80 
897. Admission of 
existence of original.—A copy of a disputed deed 
cannot be taken at evidence mu proof that the 
original is out of the power of the party producing 
the сору. The admission of the existence of the ort. 
ginal is not tantamount to an admission of the core 
тесіпева of the copy. KURUM e. RUTTUN Bsvoovr 
(W. R., 1864, 186 
898. — — — — Prooj com 
rectness of copy.— The absence of an puc Ap oe 
tion from the record must be satisfactorily accounted 
for before a сору сап be looked at; and such copy 
should be proved to be в correct copy before it can 
be used. RORBE LALL о, Doras Lart 
[21 W. R., 957 
Lexmnow: Dosszs c, Korona Кант Morrzo 
[3 C. L. B, 500 
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890. Proof of eze 
cution of document where copy is produced.—In order 
to prove legally the execution of в document, of which 
в copy only is on the record, it is not enough for the 
witness to depose that he executed в document of 
that nature ; the purport of the copy must be read 
to him, and he must be asked whether the original of 
the same was what he executed KAMOOLA KRA- 
NUM е. Монлмер Esa Kman — . 18 W. R., 489 
400. Absence of ob- 
Jection.—Though s copy of а document should not be 
‘put in as evidence when the original itself is available, 
yet in a case in which а copy of a letter was filed 
without objection in the Court of first instance, and 
the writer of the letter (one of the defendants) was 
cross-examined as to it, thé lower Appellate Court 
was held not to be justified in refusing to consider 
that the copy was evidence of the letter. FEGREDO 
v. Маномар Moppesstz . . 10 W. R., 267 


1872, s. 63—Comparison of copy with ori 
Held, with reference to the provisions of s. 63 of the 
Evidence Act (I of 1872), that there being no evidence 
proving that the copy produced by the plaintiff had 
been compared with the original decree, the copy was 
not admissible in evidence, inasmuch ве it could not 
be regarded either as primary or as secondary evidence 
of the contents of the original decree. RAM PRASAD 
v. RAGBUNANDAN Prasan . I. L. В., 7 AIL, 738 


402, —— — ——— — Certified copy 
Evidence Act, 1. 65, cl. (f) — Secondary evidence of 
destroyed record — Certified copy not essent 
rule laid down in s. 65 of the Evidence Act 
certified copy is the only secondary evidence admissible 
when the original is а document, of which а certified 
copy is permitted by law to be given in evidence, 
does not apply where the original has been lost or 
destroyed, KALANDAN с. KUNHUNNI 

. (LLB. 6 Mad., 80 


408. Mortgage de- 
cree lost—Evidence of foreclosure— Evidence Act, 
з. 63.—In 1840 Е mortgaged a certain house to two 
brothers, В and C. The mortgage-deed contained a 
gahan-lahan clause, or clause of conditional sale. It 
appeared that in 1852 the mortgaged house passed 
into the possession of 2 and C, and it was alleged that 
in that year the mortgage had been foreclosed. Ata 
subsequent partition of the family property the house 
fell to the share of R, whose widow P (defendant 
No, 1) sold it to Z (defendant No. 2) in 1868, and Z in 
1871 sold it to 7 (defendant No. 3). In 1881 7 
brought this suit to redeem the property. The fore- 
closure-decree of 1852 was not forthcoming, and the 
defendants alleged that it had been burned along with 
other judicial records at the burning of the Budhvar 
Palace at Poona in 1879. The only evidence that 
such a decree had been passed was а reference to 
a copy of the decree contained in в judgment passed 
in another suit, and в statement by С (wbo was dead 
in 1881) that the mortgage had been foreclosed. The 
lower Courts held that the reference in the above- 
mentioned judgment to the copy of the foreclosure 


DIGEST OF CASES. 


( 200 ) 


EVIDENCE—CIVIL CASEB—continsed. 
12. SECONDARY EVIDENCE—continued. 


decroe was sufficient evidence of the 

чийет e 63 of the Evidence Act (I of 1873). On 
appeal, — Held by the High Court that there was no 
legal evidence that the mortgage had been foreclosed, 
A written statement of tho contents of a copy of a 
document, the original of which the person making the 
statement has not seen, cannot be accepted as an 
equivalent of that which s. 63 of the Evidence Act 
renders admissible, namely, an oral account of the 
contents of в document given by some person who 
has himself seen it. С?в statement could not be made 
use of to establish the foreclosure, KANAYALAL s. 
PYARABAD —, L. R., 7 Bom., 130 


404 .— — — — — —  — Copy of doce. 
ment alleged to be lost.—A copy of a document, pur- 
porting to be the copy of an original kobala alleged to 
have been registered by в kazee, is not admissible in 
evidence within the provisions of Regulation XXXVI 
of 1793, в. 17. It might possibly be receivable as evi- 
dence if the accuracy of the first copy, and the execu- 
tion and loss of the original, were proved. SREEMUxT 
KOWAR ғ. AKBAR MUNDUL .8 W. В., 498 


— сору of 
register—Proof of los.—A copy of а 
ter is not receivable in evidence. The 
itself should be produced or proof given of 
its loss, and the entry should be verified, Jarraza 
КнАмом r. Leap Новин . ЗМ. W., 314 


406. — — — Сору of trane- 
lation of Magistrate's order in English— Evidence 
of admis .—А сору of translation of what a 
Magistrate is supposed to have said in English in 
proceeding under Act IV of 1840 is no evidence of 
an admission, RAXJEE LALL с. ANDERSON 
(7 W. В.,141 
407. Copy of income- 
taz reluras.— Copies of income-tax returns should not 
be admitted as evidence without proof that the per- 
sons who made them are dead. Галла 000800 
SANAYE SINGH r. BROMO DEONABAIN 
[W. R., 1864, Act X, 105 
Сој lio 
document—Practice of native Courts in ym 
The native Courts of Indis, in receiving evidence, do 
not proceed according to the technical rules adopted 
in England, and they would, by their usual practice, 
admit copy of a public document authenticated by 
the signature of the proper officer as primd facie 
evidence, subject to further enquiry if it were die 
puted. NaBAGUNTY LUCHMEDAVAMAH ©. VENGAMA 
Namoo . А + . LW. R, P. C,80 
[9 Moore's I. А. 
Ома Rajana RAJI VENKATAPERUMAL Ravze 
t. РЕММАЗАМҮ VENKATADRY NAIDOO 
4 W. R. P. C., 191 
Moore's I. A., 198 
409, —— — — — — — — —— Proper custod; 
у d copy.—A copy of а document coming ow 
publie office, and certified by the officer in charge 
of that department to be a true copy, is admissible in 


405. 
kazee’s 
kazce’s 
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evidence. Urma RAJANA RAJI VENKATAPERUMAL 
BAUZE г. Pruwasawy VENKATADRY NAIDOO 

[4 W. B., P. C., 131: 7 Moore's I. A., 138 
See Davasi ботал о. борави: борвнлт 
(11 W. R, P. C, 35 
Copy of record- 
Keeper's report.—A copy of в record-kceper's report 
is нра о nor isa сору of а Magistrate’s pro- 
ceding in в suit regarding other property covered by 
the deed in dispute. DWARKANATH BOSE г. CHUNDEE 
Cmuxx МоокявяЕ . . . 1 W.R,, 839 
4n. — Copy of quim- 
quennial register—Non-production of original.— 
—An examined copy of a quinquennial register is 
evidence without tbe production of the original. 
Oopoy Moxzz Daszz г. Втвноматн DUTT 
(7 W.B,14 
412. 


————— Copy: frm 
Fg of Registrar of Deeds ‘The circumstances 
a copy of а document has been obtained from the 
office of в Registrar of Deeds does not make that 
registered document evidence, or render it operative 
against the persons who appear to be affected by ite 
terms, FYEZ ALI e. OMEDER SINGH 
(81 W. R., 965 
418, — — — — — — — — Copy of decree 
— Decree, Destruction of-—After an appeal was filed, 
the decree was destroyed. Held that в copy in the 
Possession of the appellant might be received upon 


evidence being given of its authenticity. BISHEN- 
DYAL SINGH о, KHADERMA. 
(Marsh., 318: 1 Hay, 584 


414. —— Destruction of 
document.—Where в wajib-ul-urz was destroyed in 
the Mutiny, and the plaintiff tendered in evidence a 
book obtained from the tahsil office, which purported 
to contain a copy of such wajib-ul-urz and of the 
signatures of the persons signing the original, and the 
name of the official in whose presence the instrument 
was executed, and the Court below was satisfied that 
there was no reason to doubt its being & genuine 
copy,— Held that such copy was evidence, not of a 


contemplated wajib-ul-urz, but of one which had 
been executed and completed. Рава DU? e. ENarr 
Ад. BNW, 395 


416. — — — — — Lost document 
—Certified copy.—Secondary evidence of the con- 
tents of в document is admissible where the Court 


is satisfied that the document has been lost, and in 


in 
first 

been introduced by other 
evidence. Новівн CHUNDER MULLIOK v. PROSUNO 
Cooma BANERJEE 33 W. R., 303 
l. Evidence Act, 

ax 16, 114—Company — Winding «p—Contribu- 
tories — Shareholders — Notice of  allotment— 
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Secondary evidence of notice—Press-copy letter— 
Evidence of original letter having been properly 
addressed and posted.—Upon. the settlement of the 
liat of contributories to the asscta of a company 
in course of liquidation under the Indian Companies 
Act, one of the persons named in the list denied that 
he had agreed to become a member of the company 
or was liable as s contributory. The District Court 
admitted as evidenco on behalf of the official liquida- 
tor в press copy of в letter addressed to the 
objector for the purpose of proving that notice of 
allotment of shares was duly communicated, No 
notice to the objector to produce the original letter 
appeared on the record; but at the hearing of the 
appeal it was alleged by the official liquidator and 
denied by the objector that such notice had been 
in fact given. There was no evidence as to the post- 


1 ing of the original letter ог of the address which 


it bore; but the press copy was contained in the 
Press-copy letter book of the Company, and was 
proved to be in the handwriting of a deceased secre- 
tary of the company, whose duty it was to despatch 
letters after they had been copied in the letter book. 
‘The objector denied having received the letter or any 
notice of allotment, ‘eld that the Court should not 
draw the inference that the original letter was pro- 
perly addressed or posted ; that the prese-copy letter 
was inadmissible in evidence; and that thero was 
no proof of the communication of any notice of 
allotment. Елм Das CHAKARBATI г. OFFICIAL 
LiQUIDATOR OP THE COTTON GINNING COMPANY 


(I. L. R., 9 All, 366 
417. Evidence Act 
(I of 1872), аа. 65, 66—Admission of secondary 


evidence.—On an appeal to tho Judicial Committee 
from a decree given on first appe») by an Appellate 
Court, and maintaining a finding of fact by the 
Original Court, the only question was whether the 
evidence offered coustituted secondary evidence of the 
matter in dispute, which was the making of а docu- 
ment. The question was decided in the affirmative 
by their Lordships. Because the evidence consisting of 
в copy which was made of document and filed (in 
another suit) among the records of the Court, and still 
there, endorsed, “copy in accordance with the ori- 
ginal,” signed by the Judge who presided in the 
Court, who alone was authorized to compare and 
accept such copy, there were grounds for considering 


it genuine. LUCHMAN SINOR е. PUNA 
[L L. R., 16 Calo., 758 
L. E., 16 I. A., 125 
418. Copy of copy of document 


—Proof of execution of original.—An authenti- 
cated copy of an authenticated copy of в deed is 
admissible as secondary evidence ; but proof of the 
execution of the deed itsclf must be given before the 
copy can be admitted.  TAYUBUNNISSA Bret o, KU- 
WAR Suan Ківновв Roy 


[7 B. L. B., 621: 15 W. R., 2238 

419. Prerious fail- 
ure to produce original.—An original document 
upon which the plaintiff based his suit was proved to 
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be in the possession of the defendant. In а previous 
suit the defendant’s mother had filed the document, 
and on removing it had, according to the rules of 
practice, placed а copy there instead. The defendant, 
оп being summoned, failed to produce the same. Held 
that в copy of such copy, so filed in Court, was 
admissiblo as evidence. Маквгь ALI v. Maswan 


Bar . 8B.L.R, А. C., 54: 1 W. R., 396 
430. Public docw 
ment-— Lost original.— The copy of a copy of a docu- 


ment may be admitted as evidence when it comes 
from в public ottice, and the original is shown to have 
boen lost, but not otherwise. COURT OP WARDS e. 
BuxwAREE LALL THAKOOR 15 W. В, 108 


491. — — — — Absence of 
original explained.—-A certified copy of а document. 
deposited in a public office, which document is itself 
a сору, is admissible as secondary evidence where the 
absence of the original is duly accounted for, BRU- 
LABHAI GULLABRAI v. Морл Das. 


422, — Sanad.—A 
copy of в copy of & sanad is not admissible in 
evidence, NESLANUND SINGH е, Мовавив SINGH 


[0 W. B., 80 
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See CASES UNDER ACCOMPLICE. 
See CASES UNDER APPROVERS. 
See Соммтввтох — CRIMINAL Cass. 
[L L. R., 19 Calo., 118 
Бев CASES UNDER CONFESSION. 
See Еттрвмсв —Ступ, CA8E8—ACOOUNTS 
AND ACCOUNT BOOKS. 
W.R, oed n 


LL. R, i Bom, 8 

LIE, 16 Oro, iosa 

See Paactics—Canerat CASES — APPT- 

pair. . L L. R., 19 Mad, 208 
—— Mode of recording— 
See CRIMINAL PROCEEDINGS. 

[L L. R, 19 Mad., 260 

See Possession, ORDER o» CRIMTNAL 

Cove? as то— EVIDENCE, MODE OP TAK- 

mo. . . HB.L.R, Ар, б 


Notes of— 


See TRANSPER ор CRIMINAL CASR—GENE- 
RAL Cases, B. L. R., Ap., 14 
L. R., 1 Calc., 254 


1. CONSIDERATION OF, AND MODE OF 
DEALING WITH, EVIDENCE. 


1 —— Evidence of robbery con- 
sidered in trial for murder—Trial for robbery 
and murder—Offences constituting parte of the 
same traneaction—Verdict of jury.—Persons con- 
victed of robbery by в Sessions Judge and a jury, 
and of murder by the Sessions Judge with assessors, 
appealed to the High Court against the conviction 
on the charge of murder. Held that, i 
conclusion as to whether the evidence justi 
the conviction appealed against, the verdict of the 
jury shonld not be taken into consideration. But 
оп ite appearing that the two offences constituted 
parta of the same transaction,—Held that recent 
and unexplained possession of the stolen property 
which wonld be presumptive evidence against, the 
prisoners on the charge of robbery was similarly 
evidence against them on the charge of murder. 
Quxzs-ExPnESS v. Sat I. L, B., 13 Mad., 426 


я — ———— Evidence showing commis- 
sion of another offence by accused other 
than that for which they are being tried— 
Evidence, Admissibility of.— Ла a criminal trial 
evidence otherwise mot rendered 
inadmissible by the fact that it din loses the commis- 
sion of an offence other than that in respect of 
which the trial is being held. Reg. v. Briggs, 2 M. 
4 R., 199, referred to. dere arie v. Moa 

о. 4 AIL, 502 


а Duty of Judge in trial by 
Jury—Admission of inadmissible evidence.—In 
cases tried by jury it is the duty of the Judge 
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EVIDENCE-CRIMINAL CASES 
—continued. 

1. CONSIDERATION OF, AND MODE OF 
DEALING WITH, EVIDENCE—concluded. 
to prevent the production of inadmissible evidence, 
whether it is or is not objected to by the parties. 
Evidence relating to proposals of compromise ought 
not, in the exercise of а proper discretion, to be 
allowed to go in as evidence of guilty knowledge 
against the accused. ABBAS PRADA г. QUREN- 


ExPRESS . Е . L L. R., 25 Calc., 736 
[2 C. W. N., 484 

2. CHARACTER. 
4- — Bad character, Evidence of.— 


Evidence of bad character should not be put before 
jury, but is only for consideration of the Judge in 
determining the sentence to be awarded, QUERN r. 
Man1MA CHANDRA Dass 
[6 В. L. R., Ap, 108: 5 W. R., Cr., 37 
QUREN г. Рноотонакр alias PHOLEEL AHIR 
[8 W. R., Cr, Ш 
Овен e. борат, Тнлкоов . 6 №. В. Or, 72 
свн о. Вкнлвт Dosana . ТУ. В, Cr, T 
5. It is improper to 
allow witnesses for the prosecution to state that the 
accused is not of good character. REO. г. Tram 
[3 Bom, 131: 2nd Ed, 125 
— — —— Previous conduct and charac- 
Evidence of character and previous conduct 
of » prisoner, being matters of prejudice and not 
direct evidence of facts relevant to the charge against 
the prisoner, ought not to be allowed to go to the 
jury. Queen r. ВУКАМТ Naru BANERJEE 
[10 W. R., Cr., 17 
7, —— ~ To charging jury, 
a Sessions Judge should not tell them that the 
risoners had previously been bad characters, That 
Des might be taken into consideration by a Sessions 
Judge in passing sentence when the prisoners are 
convicted. QUEEN г. KULUM SHEIKH 
[10 W. R., Cr., 30 
8. ~~~ -— Evidence Act, 
а. 64—In charging the jury upon the trial of a 
prisoner for being dishonestly in the possession of 
stolen goods, the Judge directed the jury to consider 
the proof of previous convictions for theft as evidence 
from which inference might fairly be drawn as to the 
character of the accused. Held that this amounted to 
misdirection: for, though в. 54 of the Evidence 
Act declares that “the fact that the accused person 
has been previously convicted of an offence is rele- 
vant,” yet the same section also declares that “the 
fact that he has в bad character is irrelevant,” and 
that tho evidence was irrelevant and inadmissible. 
Rosmux DOSADE е, EMPRESS 
L. R., 5 Calo., 768: 6 С. L. R., 819 
9. — Criminal Proce- 
dure Code (1882), s. 117—Evidence of general 
repute—Rumours—Security for good behaviour.— 
Evidence that there are rumours in a particular place 
that a man has committed acts of extortion on various 
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EVIDENCE-CRIMINAL CASES 
—continued. 


2, СНАВАСТЕВ —conciuded. 


Occasions, that he has badmashes in his employ to 
assist him, and generally that he із а man of bed 
character, ia not evidence of general repute under 
в. 117 of the Criminal Procedure Code. Evidence 
of rumour is mere hearsay evidence of а parti- 
cular fact. Evidence of repute is a different 
thing. A man’s general reputation is the reputa- 
tion which he bears in place in which he 
lives amongst all the townsmen, and if it is 
proved that a man who lives in a particular place 
is looked upon by his fellow-townsmen, whether 
they happen to know him or not, as а man of 
good repute, that is strong evidence that he is в 
man of good character. On the other hand, if 
the state of things is that the body of his fellow- 
townsmen, who know him, look upon him as в 
dangerous man and a man of bad habits that is 
strong evidence that he is a man of bad character. 
It cannot be said that, because there are rumours 
їо в particular place among certain class of 
people that a man has done particular acts or has 
Characteristics of & certain kind, these rumours 
are in themselves evidence under s. 117 of the Code. 
Rat Іввт Риввнар v, QUERN-EMPRESS 
(I. L. R., 33 Calo., 621 
10, — — — — — —— — Evidence of bad 
character— Evidence Act (I of 1872), аз. 14 and 64 
аг amenied by Act III of 1891—Gang of persona 


See SERIBAM VBNKATASAMI c. QUEEN 
j = 3916 маа, 190 


8. CHEMICAL EXAMINER, 


1L ———— Report of Chemical Exam. 
iner—Criminal Procedure Code (Act XXV 
1861), г. 870.—Under в. 370, Act XXV of 186] 
the report of a Chemical Examiner is evidence in a 
criminal trial if it bear the signature of the Examiner. 
The original should be produced. Quszx v. BIBWAM- 
BHAR Das 
[6 B. L. R., Ар, 122 : 15 W. R., Or., 49 
18. — — — — Criminal Proce- 
dure Code, 1869, s. 380 4.— The report of the Chemi- 
cal Examiner to Government may be acted upon as 
evidence by | all Criminal Courts by virtue of 
в. 380A of the amended Code of Criminal Procedure. 
ANONYMOUS " * é 6 Mad, Ар., 1 
18. — - - Report of * Additional Ch 
mios] Bxaminer" Criminal Procedure Code 
Act X of 1882, s. 510.—, ment purporting to be 
a report under the hand of an “ Additional Chemical 


sr 
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EVIDENCE-CRIMINAL CASES 
— continued. 

3. CHEMICAL EXAMINER —concluded. 
Examiner” upon a matter or thing submitted to him 
for aualysis and report cannot be received in evidence 
under s. 610 of Act X of 1882. QuzEN-EwPRESS 
r. Аста Мсот . L L. R., 10 Calo., 1096 

14. -—— Inquest report—Bom. Reg. 
ХИ of 1827, +. 52—Bombay Act VIII of 1867.— 
Regulation XII of 1827, в. 52, having been 'repealed 
by (Bombay) Act VIII of 1867, an inquest report 
is not admissible in evidence, Ево. r. BHASHANKUR 


Маввнквам . . . . 6 Bom, Cr, 75 


4. DEPOSITIONS. 
See Cases UNDER EVIDRNOR Аст, 1872, 
33. 


Mode of recording deposi- 
ti Criminal Procedure Code, 1882, г. 355— 
Criminal Procedure Code, 1861, s. 195— Memo. of 
depositions of witnesses.—A memorandum by в 
Judge that certain witnesses had deposed the same as 
the former witnesses is not in accordance with the 
requirements of s. 195, Code of Criminal Proce- 


dure. QUERN г. MvTrTEE Nvsmvo 
ГУ. R., 1864, Cr., 18 
16. —-— Mode of recording deposi- 


tion, Evidence of. —The evidence of a writer in the 
Judicial Commissioner's office, to the effect that “the 
document shown to him is a deposition taken before 
the Assistant Commissioner; it appears to have been 
taken in due form upon solemn affirmation, and is 
attested by the signature of the Assistant Commis- 
sioner,” is not sutücient evidence of the prisoner 
having duly deposed. Quzex v. Matt Kaawa 

[3 B. L. R., А. Cr., 38:19 W. R., Cr, 81 


17. — — —— Depositions of witnesses 
taken by Magistrate—Eridence o» appeal.— 
Before depositious of witnesses taken before a Magis- 
trate can be used on appeal, it should be shown either 
in the depositions or elsewhere that the evidence was 
read over or interpreted to the respective witnesses. 
QUEEN r. PARBUTTY CHURN Сноокиввотту 

[14 W. B, Cr, 18 

18. Depositions in previous 
case.—Previous statements of witnesses on oath are 
not available as evidence in в subsequent trial. 
Quzex v. Kisro Монро. . 7 W.R,Cr,8 

19. The deposition of 
a witness in а former case is not evidence in a sub- 
sequent case in which he is cxamined, except when 
put in to contradict him. QUERN r. Nosoxisro 
Gus . . . . .8W.R,Cr,87 

20. —— Evidence taken 
on the trial of one prisoner wrongly admitted as 
evidence on the trial of another. QUERN v. ZULYU- 
хов Kman . 


— — — The 
of the Penal Code, upon 
evidence taken in another case to which the 
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EVIDENCE-CRIMINAL CASES 
—continued. 


4 DEPOSITIONS—continued. 
Prisoners were not pertio The conviction was 


[4 aside, IN THR MATTER riu RUM 2 
вттв . . . ` 25 

05 wig 5:76 

22, Absence of ас- 


oused.—The Magistrate took the depositions by read- 
ing over to the witnesses depositions made by them in 
another case, at the hearing of which the prisoner 
was not present, and procuring them to affirm the 
truth of the same, Held that the depositions were 
illegally taken, and therefore could not sustain а 
charge. QUEREN v. RAJKISENA MrrTER 
B. L. R., О. Cr., 36 
38. -- - -.----——- ——-- Inseasein which 
the accused was bound down to keep the peace, the 
Assistant Magistrate admitted as evidence the deposi- 
tions of witnesses in certain cascs in which the sc- 
cused was tried on charges of being a member of an 
unlawful assembly and of rioting, and was acquitted. 
Held that the Assistant, Magistrate ought not to have 
admitted this evidence. QUEEN e. Diva BUNDHOO 
Bor d$ i . $4 W.R, Cr, 4 


94. 


— — Absence ace 
Where the evidence of witnesses taken in the 
absence of the prisoner at a former trial was read out 
to them, and put in on their assenting to it as a true 
record of the facte,—Held that the proceeding was 
irregular and prejudicial to the prisoner; and such 
witnesses should have been subjected to a fresh oral 
examination; and that then the former depositions 
might have been put in, not to addto their testimony, 
but to corroborate it. A new trial was ordered. 
Quzex о. Bisuoxaru PaL 8 В, L, R., A. Сг, 90 
03 W. R, Cr, 3 

25. ——— Depositions not read over 
to socused—Oral eridence—Statement of mook- 
tear аг to faulty record—Criminal Procedure Code 
(Act X of 1882), г. 360—Evidence Act (T of 1979), 
а, 91.—A Sessions Judge, after hearing a general 
statement made by a mooktear engaged in the case, 
considered that the depositions of certain witnesses 
taken in the Magistrate’s Court did not conform with 
the requirements of s. $60 of the Code of Crimi- 
nal Procedure, and refused to admit the- depositions 
ва evidence, and also refused to allow oral evidence 
to be given as to the statements mado by these wit- 
messes. — No objection was taken to the admiasion of 
these depositions on behalf of the Crown ; the accused. 
were eventually convicted and sentenced to rigorous 
imprisonment. Held on appeal that the conviction 
and sentence must be set aside.’ ADYAN SING e. 
QUERN-EMPRES8 , - LL, R, 18 Cale, 191 


36. ——— Depositions taken by Col- 
lector.— The evidence of a prisoner taken b; А Col- 
lector cannot be used against him on his trial before 
a Magistrate, QUEEN v. Зоокмот Оновв 

[10 W. R., Cr, 29 

37. — — — Depositions before Magis- 
trate—Criminal Procedure Code, 1861, s. 869— De- 
positions of gosha ladies, —The depositions of gosha 
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BVIDENCE-ORTMINAL CASES 
—vontinued. 
4 DEPOSITIONS—contianed. 
ladies examined before the committing Magistrate in 
the presence of the accused are not admissible in 
evidence on the trial before the Sessions Court under 


s 369 of the Criminal Procedure Code, 1861. 
ANONYMOUS < 4 * Mad., Ap., 15 
38. Discrepancies in 


deporitions.—In в trial before a Sessions Court the 
attention of the jury may be called to the discrepan- 
cies between the evidence given by witnesses in such 
Court and that given before the committing Magis- 
trate without the depositions before the Magistrate 
being put іп. EMPRESS г. HARAN CHUNDER MITTER 
[8 С. L. R., 300 
$9. — — — — — — Criminal Pro- 
cedure Code, 1861, s. 869.— When в deposition is re- 
ceived in evidence under в. 369, Code of Crimi- 
nal Procedure, at а trial before a Sessions Judge, 
there ought to be on the record distinct. proof of the 
existence of such a state of Cort ae makes the de- 
position legal evidence. QUEEN v. ВнЕвком Doss 
О W. R., Cr., 14 
30. —————— Depositions taken before 
Civil Court—Criminal Procedure Code, 1861, 
+. 869—Evidence Act (1I of 1855), г. 57.—When a 
Civil Court, authorizing a criminal prosecution in 
cases of offences against public justice, instead of 
completing the investigation itself and committing 
-the parties for trial before the Court of Session, 
simply refers the proceedings and leaves it to the 
i to commit or not, as he thinks proper, the 
depositions taken before the Civil Court sre not ad- 
missible in evidence, as depositions taken before the 
Magistrate are in certain cases under в. 369, 
Code of Criminal Procedure. But by в. 87, Act 
II of 1855, the improper admission of such evi- 
dence is not of itself ground for the reversal of the 
Sessions Judge’s sentence, when, independently of 
that evidence, there is sufficient evidence to justify 
the decision, QuxEN о. Nusu ALI 
[6 W. R., Cr, 41 
л. Deposition in 
previons inquiry under Companies Act (VI of 
1889), га. 169 and 168— Accused tried jointly.— 
А deposition on oath made by one of several accused, 
as a witness in a previous inquiry under ss. 162 and 
168 of the Indian Companies Act (VI of 1882), was 
admitted in evidence against himself only, and not 
against the other accused, QUREN-EmPRESS v. Mose 
L. В., 16 АП. 88 


82. — Перов! Чопа taken on com- 
mission—Evidence Aet, г. 88—Evidence of wit- 
mess taken upon commission when admissible in ori- 
minal irial— High Cows Criminal Procedure 
Act (X of 1875), г. 76.—The evidence of a witnesa 
taken upon commission is not admissible in a criminal 
trial before the High Court, unless it can be 
shown that such evidence was so taken upon an order 
made by that Court under s. 76 of Act X of 1875, or 
unless it is admissible under в. 88 of the Evidence 

Act. Виравев о. Dawgs Prrsxap 
[L L. R., 6 Calo., 58% 
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EVIDENCE-CRIMINAL CASES 
—continued, 
4. DEPOSITIONS—continued. 

——— Depositions taken in ab- 
sence of accused where he has &bsconded — 
Criminal Procedure Code, 1852, s. 512.—Where an 
accused person has absconded, and it is intended to 
record evidence against him in his absence, it is 
requisite, under s 512 of the Code of Criminal 
Procedure, that the fact of the absconding of the 
accused should be alleged, tried, and established be- 
fore the deposition is recorded. — GHURBIN BIND v. 
Отвкн.Кмрвввв . . LL. R., 10 Calc., 1097 


34. ition of absent wit- 
ness—Act I of 1859, s. 111.—The deposition of а 
person other than a merchant seaman is not admis- 
sible in evidence under в. 111 of the Merchant 
Seaman’s Act (I of 1859). QUERN ғ. ВАМСОМАБ 
МитЕв . А . . . 1Hyde, 195 

35. — — — Deposition of dead witness. 
—When it is proposed to read as evidence the depo- 
sition of в witness alleged to be dead, the death of the 
witness should first be strictly proved, nnlees it is 
admitted on the other side, and the reading of the 
deposition not objected to. QUEEN г. GAGALU 
Movazv 

[4 B. L. R., Ap, 50:13 W. R., Cr., 80 

36. Written reports of deposi- 
tions—Criminal Procedure Code, 1861, s. 36: 
Written reports of depositions are rot evidence, ex- 
cept in the case provided for by s. 369 of the Code of 
Criminai Procedure, 1861. QUEEN v. KALLY CHURN 
GaNeoowY . Se Lus . 6 W. R., Cr., 92 


. Documents tendered in 
civil case—False eridence, Trial for giving.— 
Documents which were tendered in the civil suit, if 
relied on in a prosecution for giving false evidence, 
must be proved in the Criminal Court before they can 
be received as evidence. QUEEN e. KARTICK CHUN- 
DER HALDAR am: 9 W. R., Cr, 58 

38. — — — Documents not on record 
before Sessions Judge.— Documents which were 
on the record sent up by the Magistrate, but which 
were not put in evidence hefore the Sessions Judge, 
looked at because they told in favour of the пет, 
тави е, З00ван  . . 108. L. R., 888 


39. —- Records of former trial— 
Depositions in former case.—The power granted to 
the Civil Courts of calling for and inspecting the re- 
cords of a provious trial is one that ought to be exer- 
cised with the greatest caution, and does not extend 
to criminal proceedings. QUEEN v. JUDEX SINGH 

[19 W. R., Cr., 78 

40.— — ——- Depositions taken in former 
sessions case — Criminal Procedure Code, г. 512 
— Act I of 1872, s+. 83, 157— Witness, Threatening. 
—Duty of Magistrate.— In 1874 five ont of six per- 
sons who were named ва having committed а murder 
were arrested, and after enquiry betore а Magistrate 
wore tried before the Court of Session and convicted. 
At the time of the enquiry before the Magistrate, the 
sixth accused person absconded, as was recorded by 
the Magistrate. In their examination before that 
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EVIDENCE-CRIMINAL CASES 
—continued. 
4. DEPOSITIONS—continued. 
officer the witnesses deposed to the absconder having 
been one of the participators in the crime charged 
against the prisoners then under trial. In the 5s- 
sions Conrt the Judge did not record that the sixth 
accused person had absconded, and the evidence was 
recorded against the prisoners then under trial only. 
Tn 1886 the absconder was apprehended and tried be- 
fore the Court of Session upon the charge of murder, 
At that time mont of the former witnesses were dead, 
and the Sessions Judge, referring to в. 33 of the 
Evidence Act, admitted in evidence against the 


ted the deposition of a surviving witness which had 


been given in 1874 before the Sessions Court. This 
witness now also gave evidence against the prisoner. 
Held that the depositions were not admissible in evi. 
dence under s. 33 of the Evidence Act, the pri- 
soner not having been a party to the former proceed- 
ings and not having then had an opportunity of 
cross-examining the witnesses. Held, however, that 
under the circumstances the depositions given in 


1874 before the committing Magistrate, though not | 


those given in the Court of Session, were admissible 
in evidence under в. 612 of the Criminal Proce- 
dare Code. Per STRA10nT, J., that under the spe- 
cial circumstances the deposit taken in 1874 of 
the surviving witness was admi le under в, 157 of 
the Evidence Act as corroboration of her evidence 
given at the trial of the prisoner. Quaen-EMPRESS 
v. Танит Simom . LL, È., 8 All, 672 


— — Depositions in counter case, 
—' he depositions of witnesses given in a counter case 
may be used as evidence against them on their trial 
as accused persons, but such depositions could only be 
evidence against the persons making them. Queen- 
Empress v. Gopal Dass, I. L. В. 3 Mad., 271, and 
Queen-Empress у. Ganu Sonba, Г. L. R., 19 Bom., 
440, followed. MOHER SHEIKH e. QUEEN-EMPRESS 
(LL. R., 21 Calc., 892 


42.- — —— Deposition of medical wit- 
ness taken by Magistrate tendered at 
sessions trial—Criminal Procedure Code, г. 509 
—Magistrate's record not showing, and evidence not 
adduced to show, that deposition was taken and 
attested im accused’s ^ presence—Deposition not 
admissible in evidence— Eridence Act (I of 1872), 
а. 114, illus. (e).—Before the deposition of в 
medical witness taken by a committing Maristrate 
can, under s. 509 of the Criminal Procedure Code, be 
given in evidence at the trial before the Court 
of Seasion, it must either appear from the Magistrate’s 
record or be proved by the evidence of witnesses to 
have been taken and attested in the accused's 
presence. It should not mercly be presumed, under 
в. 114, illus. (е), of the Evidence Act (I of 1872) 
to have been so taken and attested. QUEEN-EMPRESS 
v. RIDING . . LLB, 9 AIL, 720 


48. Criminal Proce: 
dure Code, s. 509—Magistrate’s record not showing, 
and evidence not adduced to show, that deposition 
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—continued, 
4. DEPOSITIONS—continwed. 


was taken and attested in accused's presence— 
Evidence Act (I of 1572), а. 80.—Although all 
depositions of witnesses in criminal cases should be 
taken and attested in the presence of the accused, and 
a few apt words should be used on the face of the 
deposition to make it apparent that this has been 
done, there is no ion of the law which makes 
the attestation of the deposition by the Court in the 
presence of the accused obligatory. 8, 80 of the 
Evidence Act, therefore, does not warrant the pre- 
sumption that the deposition of a medical witness 
taken by a committing Magistrate has been taken and 
attested in the accused’s presence, so as to make such 
deposition admissible in evidence at the trial before 
the Court of Session under s. 509 of the Criminal 
Procedure Code.  Queen-Emprese v. Riding, 
I. L. Ry 9 Ally 720, referred to. QUREN-EMPRESS 
©. Pon» SINGH . . L L. R, 10 AlL, 174 


44. —-— - Depositions of witnesses 
before Magistrate — Criminal Procedure Code, 
а. 268—Evidence—Confession retracted —Corro- 
bora tion.— Where a prisoner was convicted of murder 
оп a confession, retracted at the trial, corroborated by 
depositions read under s. 288 of the Code of Criminal 
Procedure, and also retracted at the trial,—Held 
that the prisoner should not have been convicted on 
such evidence, QUERN-EMPRESS о. BHARMAPPA 

[L L. R., 12 Mad., 193 . 

45. ————— Previous statements of 
witnesses, Admissibility of — Proce- 
dure Code (1882), s. 288.—Although previous state- 
menta made by witnesses may be used, under в, 145 
of the Evidence Act, for the purpose of contradicting 
statements made by them subsequently at the trial of 
an accused person, they cannot, if they have been 
made in the absence of the accused, be treated as 
inde it evidence of his guilt or innocence ; s. 288 
of the Criminal Procedure Code will not avail 
anything for this purpose. ALIMUDDIN ё. Освен. 
EMPRESS . . . LL.B, 23 Са]с., 361 


46. ition of medical 
witnes8—Criminal Procedure Code (X of 1882), 
з. 509— Deposition wrongly admitted in evidence 
— Evidence Act (I of 1872), as. 80 and 114, ill. (e). 
—Before the deposition of & medical witness taken 
by в committing Magistrate can, under в. 509 of the 
Code of Criminal Proced»re, be given in evidence at 
the trial before the Court of Session, it must eitner 
appear from the Magistrate's record, or be proved by 
the evidence of witnesses, to have been taken and 
attested by the Magistrate in the presence of the 
accused. The Court is neither bound to presume 
under в. 80, nor ought it to presume under either 
в. 80 or в. 114, ill. (e), of the Evidence Act (I 
of 1672), that the deposition was so taken and at- 
tested. Queen- Empress v. Riding, I. L. В, 9 All 
720, and Queen-Empress v. Pohp . R., 10 
All, 174, approved.  KacHALI HARI v. QUEEN- 
EXPRESS . . . LL.B, 18 Calc., 120 


47. —— ———- Belf-incriminating state- 
ments of witnessg— Evidence Act, ss. 80 and 189. 
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4. DEPOSITIONS—concluded. 1 


— Proof and admissibility of depositions contain- 
ing such statements in proceedings against the 
witness.—A revenue official was charged with the 
offence of attempting to receive а bribe from certain 
raiyats who gave evidence for the prosecution, and he ! 
was convicted. Не subsequently charged the raiyate 
with having conspired to bribe him, and in their 
trial their depcsitions in the previous case were 
tendered in evidence for the prosecution. Held 
that the depositions should have been admitted in 
evidence. QuEEN-EMPRESS v. SAMIAPPA 

(LL.B, 15 Mad., 68 


5. DYING DECLARATIONS. 


48. — ———— Proof of state of deceased | 
person—Mode of recording declaration.—A 
dying declaration is admissible in evidence in all 
criminal cases, provided the conditions attaching 
to На admission havo been fulfilled, and is uot con- 
fined to cases in which the death of the injured | 
party is the sole object of enquiry. There must 
be evidence of the state of the deceased person at , 
the time of making the declaration. The Magistrate | 
recording s dying declaration should put on record | 
the answer of the declarant to » question touching | 
his knowledge or belief in his approaching death. 


овен о. Ова. . . .8N. W., 218 | 

49. — — — — — — Criminal Proce- | 
dure Code, 1861, s. 871.- In determining whether i 
a declaration alleged to have been made by a deceased | 


person is admissible as в dying declaration under 
* 371, Code of Criminal Procedure, a Sessions | 
Judge ought to direct his attention to the point | 
whether the declarant believed himself to be in | 
danger of approaching death. The evidence of | 
persons who cannot speak of their own personal | 
knowledge to such declaration should not beadmitted ; | 
and in deciding whether the accused is guilty of the | 
charge of murdering the deceased declarant, the | 
Court should confine itself to enquiring into the facts | 
which occurred on tho day of the murder, QUEBN v. 

Zum. . . . « 10М. 8. Or, U1 


MM ——— Procedure.—Ber 
NS eerie can be received in evidence, 
it must be distinctly found that the person who made 
the declaration knew or believed at the time he made ' 
it that he was dying or was likely to die. Where а | 
Sessions Judge sees from the Magistrate’s record | 
that there is evidence which could prove that the 
declaration was a dying declaration, he should call ' 
for that evidence. A Magistrate should, in all cases | 
in which dying declarations are made, examine the ' 
complainant on the point, record the qucstion | 
‘au well as the answer to it upon the record of the | 
examination. Lx THE MATTER OF TANOO | 

| 


50. 
fore a 


(15 W. R., Cr, 11 

51. Statement made by de- 
ceased - Evidence Act, в. 82, cl. 1— Мит4ег.— т 
в case of murder the statement made by the deceased 
in tho presence of his neighbours and of в head | 
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5. DYING DECLABATIONS—continued. 


constable was admitted as relevant evidence under 
в. 82, cl, 1, Act I of 1872, that section providing 
that such statement is relevant, whether the person 
who made the statement was or was not at tho time 
when it was made under expectation of death. 
QUEEN о. DEGUMBER THAKOOR 

09 W. R., Cr. 44 


Ба. Declaration made before 
Magistrate other than the committing Ma- 
gistrate—Evidence of making of declaration.— 
The declaration of a dying person, albeit made on 
solemn affirmation before a Magistrate, who was not, 
however, the committing Magistrate, and signed by 
him, is not admissible in evidence without legal proof 


that the deceased made such а declaration. REG. г. 
Fata ADAM > . . Ц Bom, 247 
58. Dying statement— Preseace 


of accused.—The statement of a deccased 
person must be taken in the presence of the accused ; 
if not so taken, the writing cannot be admitted to 
The statement muy 

be proved in the ordinary way by a person who 
heard it, and the writing may be used for the purposc 
of refreshing the witncss’s memory. IN THE MATTER 
OF THE PETITION op SAMIRUDDIN. EMPRESS г. 
SAMIBUDDIN . - L L. R., 8 Calc., 211 
[10 C. L. E, 11 


54. Statement of deceased as to 
cause of death—Eridence Act, г. 82.- Where 
the accused was charged with culpable homicide not 
amounting to murder, the question was whether the 
deceased had died from the effects of a beating. 


| Held that a statement by the deceased that he had 


been beaten by the accused. was admissible in evi- 
dence under в. 32 of the Kvidence Act, without 
proof that at the time of making the statement the 
deceased was conscious of any fatal effcot of such 
beating. EMPRESS v. BLECHYNDEN 

[8 C. L. R., 278 


55. Cause of death 
signified in answer to question— Admissibility of 
evidence as to signs—Bvidence Act (I of 1872), 
a 8, в. 5, exple. 1, 9, 2.9, апа в. 89—" Fact" — 


$ “Conduct” —“ Verbal” statement,—ln a trial upon 


a charge of murder, it appeared that the deccased, 
sbortly before her death, was questioned by various 

sons as to the circumstances in which the injuries 
Fad been inflicted on her, that she was at that time 
peak, but wae couscous and able to make 
ig Evidence was y the prosecution, 
and admitted by the Sessions Judge, to prove the 
questions put to the deccased, and the signs made 
by her in answer to such questions. Held by the 
Full Bench (Манмоор, J., disenting) that the 
questions and the signs taken tozether might properly 
Be regarded as “verbal statements” made by a 
person as to the cause of her death within the meaning 


! of s. 32 of the Evidence Act, and were therefore 


admissible in evidence under that section. Per 
STRAIGET, J., that statements by the witnesses 
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—continued. 


5. DYING DECLARATIONS-—eonciuded. 


as to their impressions of what tho signs meant | 


were inadmissible, and should be eliminated; but 
that, assuming that the questions put to the 

were responded to by her in such a manner as to 
leave no doubt in the mind of the Court as to her 
meaning, it was not straining the construction to 
hold that the circumstances were covered by в. 82. 
Per Manxoop, J. thst the expression “verbal 
statements” in а, 32 should be confined to statements 
made by means of a word or words, and that the 
signs made by the deceased, not being verbal state- 
ments in this sense, were not admissible in evidence 
under that section. Per РатнЕвАМ, C.J. that 
the signs could not be proved as “conduct” within 
the meaning of s. 8 of the Evidence Act, inasmuch 
as, taken alone, and without reference to the questions 
leading to them, there was nothing to connect them 
with the cause of death, and во to make them 


relevant; while the questions could not be proved | 


either under explanation 2 of в, 8 or under s. 
‘asinuch as the condition precedent to their admissibili 
under either of these provisions was the relevancy of 
the conduct which they were alleged to effect, or of 


the facts which they were intended to explaiu, The ' 


“conduct” made relevant by s. 8 is conduct which 
is directly aud immediately influenced by в fact 
in issue or relevant fact, aud it does not include 
actions resulting from some intermediate cause, 
such as questions or suggestions by other persons. 
‘Per Млнмоор, J., that the word “conduct” as 
used in в 8 does not mean only such conduct as 
is directly and immediately influenced by в fact 
in issue or relevant fact ; that the signs made by 
the deceased were the couduct of “а person an 
offence against whom wss the subject of sny 
proceeding” and were relevant as such under в. 8, 


and that the questions put to her were admissible | 


in evidence either under explanation 2 of tbe 
samo section or under s. 9 by way of an explanation 
of the meaning of the signs  QUEEN-EMPRESS е. 
ABDULLA . . . . L L. R, 7 Aln, 


. Statement of deceased— Ra pe. 
— The dying declaration of в deceased person is 
admissible in evidence on a charge of rape. Quzex 
v. BISSORUNJUN MUKERIBE 6 W. R., Cr., 75 


БТ. Sessions Court, 
Record of.—The dying declaration of a deceased 
person is admissible, and should form part of the 
sessions record. QUEEN г. SOYUMBER SINGH 

[9 W. R., Cr, 8 


1х THE MATTER OP THE PETITION OF CHINTA- 
MUNEE NYE. - . .HW.R,Cr,2 


6. EXAMINATION AND STATEMENTS OF 
ACCUSED. 


Statements made by ac- 
person.—Statements of accused 


58. 


an only be used in cvidence as against the parties , 


DIGEST OP CASES. 


( 2616 ) 
EVIDENCE-CRIMINAL CASES 


| continued. 

6. EXAMINATION AND STATEMENTS OF 

| ACCUSED—continued. 

| making them, and cannot be used as corroborative 

| evidence against others. QUEEN e. HURGOBIND 

| (2 N. W., 386 
Quzsx е. Besursupp |. 8 W. R., Ог. 85 


| 60. Statements of prisoners— 
Depositions before Magistrate,—Bare statements of 

| prisoners are not admissible in evidenco ; nor are de- 
positions taken before the Magistrate unless to oon- 

| tradict the evidence of the same witnesses as given 
! before the Sessions Court. QUEEN о. BREKOO SINGH 
| (7 W. R., Or., 108 
60. ———— Confession of prisoner 
made to Magistrate or to private person.— 
A confession made to в Joint Magistrate of a dis- 
trict in charge of the sudder subdivision is reccivable 
in evidence, although the Joint Magistrate may 
not have been specially empowered, under Act ҮШ 
of 1869, to receive the confessions of prisoners. А 
confession made to в private individual may be evi- 
| deuce against the prisoner if proved by the person 
before whom the confession was made. QUEEN v. 
Gorxzxar Кошо ^. . 13 W. Bu Сг, 69 


' Admission by husbend of 
having kicked his wife —Cawsing death.—An 
; admission by в husband in the ice of several 
witnesscs that he had kicked his wife, and that she 
died after receiving the kick, was held to be. direct 
evidence against him. QuxEN о. Bysacoo Noauro 

(8 W..R., Ог, 39 


62. ————— Withdrawal of unoorro- 
porated evidence by the witneas—Criminal 
Procedure Code, as, 342, 364— Confessions, —4À and 
В were charged with the murder of C, the husband of 

i bad said her 


9 
Е 
i 
H 
5 
t 
s 
E 


Fes 


before 


assisted in disposing of the 
request of his brother-in-law, who corroborated 
the statement in two depositions before the 
| Magistrate, which were likewise repudiated by the 
| Sessions Court. Held that 
| the conviction of 4 was wrong, 


| A made a statement to the committing 
| 
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WVIDENCR.OXIMINAT CASES 
—continued. 


6. EXAMINATION AND STATEMENTS OF 
ACCUSED—oontinued. 


Prisoner has withdrawn all the confessional state- 
ments made by her, it is necessary, according to 
the rulings of this Court, to examine the evidence 


rà А 
iculars tho statements contained in the with- 
n confessional statements. If no such corro- 
borative evidence exists, then the con 
statements of the second prisoner remain and 
doubts exist as to which statement is true, and the 
confessional statement cannot be safely relied on 
against the prisoner.” Semble —The same rule should 
be followed when a witness withdraws his deposition 
‘before the Sessions Court. Per Kannan, J.—The 
examination of au accused person under Criminal 
Procedure Code, в. 864, is subject to the 
referred to in в. 842, viz., “to enable him to explai 
any cireumstances appeariog against him,” and not to 
sup) it the case for the prosecution him 


against 
to abow that he is guilty. Qusan- мгле D Barc 
(LL. R., 10 Mad., 395 


See QUIEN-EMPRESS с. ur Das 


L. R., 37 Calo., 205 


nal Procedure Code (Act X of 1889), s. 349— Mis- 
direction.—A gap in the evidence for the prosecution 
cannot be filled up by any statement made bg the 
scoused in his examipation under s. $42 the 
аваг оаа Co Ts ds а зойме to 
ssk the to lera purporting to 
proved ory ple aprender yiri bb 
Basanta KUMAR GHATTAK v. QUEEN- 
(EMPRESAS P . . LL В.,96 Calc, 49 


A T Statement under promise so 
—А statement made under promise 
Ed ap evidence |UEEN v. 


the prapner as An accom] e afterwards 
retracted his statement. Held T s 
could not be used as evidence against t) 

Чувак с. Hagpswa . . .5 x Wat? 
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EVIDENCE-CRIMINAL CASES 
—continued. 
6. EXAMINATION AND STATEMENTS OF 
ACCUSED —costinued. 
that person not having boon acquitted or discharged 
or convicted. QUSEN c. HANMANTA 
[L L. B., 1 Bom., 610 
See QUEEN-EMPEESS с. DURANT 
(1.1. R., 83 Bom., 818 
———————. Btatement of person to 
whee pardon has been wrongly tendered— 
Criminal Procedure Code, 1872, s. 347.—Where a 
pardon was tendered by the Magistrate to в person 
to have been concerned with other persous 
none of which were exclusively triable by 
the Court of Session, and such person was examined 
ass зіва in the case,—Held that, the tender of 
pardon to such person not being warranted by 
1347 of Act X of 1873, he could cot legally be exa- 
mined on oath, and his evidence was 2 all Bao 
Емрвивв v. ASHGAR Аш . LL. В, 9 
68. — — Statement of ры ‘after 
tender of pardon Evidence Aot (I of 1873), 
а. 80.—A deposition given ma person is not admis- 
sible i in tie tg Bet 


a 


rate. Subsequently 
on his trial 


the deposition given by him 
be the Magistrato was pai and usd i f 
му 


т being given as to the 

identity of thea soned wit the person.who was exa- 

mined as a-witpess before the Magistrate. QUE: 
EXPRESS с. DURGA Sonar 3 

U. L. R., 11 Calc., 580 

69. — — — — — — — Criminal Proce- 

dure Coda, 1861 ex 05, АЦ, and 66. Wee par 


вор to whom a tender of conditional pardon has 
is considgred the va ree * Judge e 
fo have xc foemed to under which 
in exercis- 


Fandan was tended, tho Sessions Judge i 
the 


4 W. R Cr, 10 

10. Statements об accused illo- 

gelly 94. — То cases not of the kind con- 
tem in s. 837 of the Cri 


Dara Jya € . L T EI Bom 105 
Seo Quas- Exraass c. 
^ (LL. R., 98 Bom, 818 
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6, EXAMINATION AND STATEMENTS ОР 
ACCUSED —costinued, 4 


Evidence of  oco-a&coused 
but not arrested— Admissibility of 
evidence.—A charge of theft having been laid against 
A and B, process was issued against A only, and 
upon his being put upon his trial, B, who had not 
been arrested, was produced as a witness for the de- 
fence. Held that his evidence was admissible. Queen 
v. dshruff Sheikh, 6 W. Е. Cr., 91, and Вед. v. 
Hanmanta, І. L. R., 1 Вот. 610, distinguished, 
Monzsu СномрЕв KAPALI е. Mcussn Свомокн 
Dass Sr . . 10 C. L. R., 558 


72. Examination of accused 
person—Mode of recording evidence—The cxa- 
mination of an accused person should be taken down 
in tbe language in which it is delivered and as far as 
possible in the words used by him. QUEEN r. 
Moowsar Bises . . E^ W. R., Cr., 54 

T8. Btatement of accused before 
Magistr&te— Mode of recording eridence— Cri- 
minal Procedure Code, 1872, s. 80.— The deposition 


of the given in Hindustani, but taken in 
English by the Magistrate, and the memorandum at 
the foot of the deposition that it was read to the wit- 


ness and was by him acknowledged to be correct, 
though held not to be quite satisfactory (as the per- 
воп who took down in knglish what the prisoner had 
said in Hindustani was not examined as а witness 
and the prisoner had no opportunity of cross-examin- 
ing him), was admitted as & proper deposition within 
the provisions of the Criminal Procedure Code, and 
the memorandum was taken under « 80, Code 
of Criminal Procedure, as evidence of the facta stated 
in it, and as affording some evidence that the transla- 
tion was correct. QUEEN e. GONOWBI 
[23 W. R., Cr., 3 
14. Omission to 
wake memorandum of evidence by Civil Cowrt in 
case of perjury.—The failure of ‘the Civil Court in 
a caso of perjury to make а memorandum of the evi- 
dence of the accused when examined before it docs 
not vitiate the depositions, if the evidence itself was 
duly recorded in the language in which it was 
delivered in such Court. Ін THE MATTER ОР ВЕНАВУ 
Lata Boss . 9 W. R., Cr, 69 


75, Evidence dot, 
+ & 91—Criminal Procedure Code, 1872, г. 889— 
Proseoution for false evidence.—In а case of giving 
false evidence, the English record written by the 
Magistrate was put io to prove what the sccused bad 


91, of what the prisoner ssid before the М; 
Charges of perjury ought to be 

‘exact words which are used by tho person who is 
charged; and no evidence which 
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EVIDENCE-CRIMINAL CASES 
—continued. 


6. EXAMINATION AND STATEMENTS ОР 
ACCUSED —continsed. 
give those exact words can alone be в safe foundation 
for a conviction QUEEN є. MUNGUL Da: 
[83 W. R., Cr., 38 
16. Statement of accused, In- 
formality in—Evidence Act, г. 91— Fal; al 
dence in judicial proceedin, position 
accused when admissible as Civil Proce- 
dure Code (Act X of 1877), 8; 
647.— Failure to comply with the provisi 
and 183 of Act X of 1877 (Civil Procedure Code) 
in a judicial proceeding is an informality which 
renders the deposition of an accuscd inadmissible in 
evidence on a charge of giving false evidence based on 
such deposition ; and under в. 91 of Act I of 1872 
(Evidence Act), no other evidence of such deposition 
admissible. IN THE MATTER OF THE PETITION OF 
Млтлрев Gossawi. Емрвквв ғ. MAYADEB GOSSAMI 
[L L. R., 6 Calc., 763: 8 C. L. В, 202 
т. Examination of sccused— 
Criminal Procedwre Code, 1861, ss. 905, 866— 
Attestation of Magistrate.—Before the examination 
of в prisoner in the presence of the committing officer 
can be used as evidence against him under s. 366, Cri- 
minal Procedure Code, the provisions of s. 205 of that 
Code must have been complied with, and the commit» 
ting officcr's attestation affixed in full to the examin- 
sation. QUEEN о. Сиоррот KHYBWAR 
05 w. R., Cr, 88 
Record of state- 
ments.—When the examination of the prisoner by the 
Magistrate has not been recorded in full во as to 
include the questions as required by в. 205 of the 
Code of Criminal Procedure, it cannot bo given in 
evidence at the trial before the Court of Session, 
under s. 366, without further proof. REG. v. KALLA 
Laxemacr . - 2 Bom, 419: 3nd Ed., 895 
Ево. v. РВУАТ він BASAPPA 
[3 Bom., 421: 3nd Ed., 397 
Ева. г. Утнол 3 Bom, 423: 2nd Ed., 398 
Bso. с. Gano Baru 
[3 Bom, 423: 3nd Ed., 808 
But see EXPRESS c. SAGAMBUR. 
[13 С.І. В., 120 
т ————— Criminal Proce» 
dure Code, 1861, а. 205.— Where a statement made 


Code, and if other proof is not given to show that the 
statement was made by the prisoner before the Magis- 
trate, the statement is not admissible as evidence at 
the sessions, QUBEN с. РЕТАМВОВ DHOOBER. 

. [4 W. R, Cr. 10 


80. —— — — ——.— —- Criminal Proce 
dure Code, Асі XXV of 1861, s. 205.—A Deputy 
Magistrate committed certain prisoners for trial on 
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6. EXAMINATION AND STATEMENTS OF 
ACCUSED—continued. 
of dacoity.. Some of the prisoners had con- 
feaaad before the Deputy Magistrate, but he fuiled to 
record the examination of the prisoners, or to attest 
it, ва required by s. 205 of the Cole of Criminal Pro- 
lure. The Sessions Judge, therefore, refused to 
the examination of the prisoners by the Deputy 
Magistrate in evidence, and also refused to post pone 
the trial for the purpose of summoning the Deputy 
Magistrate, and takiug his evidence in the matter. 
Hein that the examination of the prisoners was inad- 
missible in evidence, Quexx e. RADNU JANA 
[3 B. L. R., A. Cr., 60:19 W. R., Сг. 44 


———— Statement of pri- 
soner on examination before Magistrate —Criminal 
Procedure Code, 1861, а. 205—Signature of Magis- 

Ло make tho examination of an accused person 
е in а Sessions Court, 
something more thun the mere signature of the Ma,is- 
trate thereto is necessary. ‘The certificate under the 
Magistrate’s hand (i.e., not necessarily in his writing, 
but with his sipuature, Queen v. Kegga Hossein, 
8 W. Е. Cr. 65), required by в, 205 of the Criminal 
Procedure Code, must be attached. Осем r, BREE- 
BEEKBE . . . . aN, W., 16 


See QUREN v. Мен ТУ. RB., Cr., 49 
and Quzex v. Выкльяя 15 W. R., Cr., 63 


83. - Attestation of 
Magistrate.—The attestation of the Magi 
primd facie proof о such examination, and 
presumed the proceedings wero » gular, QUEEN с: 


81. 


Jaca Pory . W R, Cr., 39 
5. С. QUEEN г. Joce Pony 
(7 В. L. В., 67 note 
Beze. г. Timm: . 9 Bom, 181: 2nd Ed., 125 


83. Attestation of 
Magistrate.—The attestation of a Magistrato stati 
why he could not proceed with the further examina- 
tion of a witness is primá facie proof of the fact, and 
may be laid befores jury. QUEEN r, BASOOKOOLLAH 
112 W. R., Cr., 51 
— Eridence in 
Sessions Cowri;—If the examination of an accused 
person taken before the Magistrate is afterwards read 
in evidence at the trial before the Sessions Court, the 
whole of it should be read out. ANONYMOUS 
[5 Mad., Ap, 4 
85. ————_—__—_—_— Statement of 
prisoner before Magistrate— Attestation of Magis- 
trate.—It is not necessary for в Sessions Judge to 
read out to prisoners confessions made by them before 
a Magistrate, and ask them if they have any ojection 
to the reception of these confessions, The examina- 
tion of prisoners before а Magistrate is to be received 
in navies and the attestation of the Magistrate 
md jacie prot of tho circumstances, QUEEN 
ae SHEIKH . B W. B., Cr„ 9 


a atements 
Bes before Magistrate as approvers—Bafusal of 


DIGEST OF САЗЕЗ. 
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EVIDENCE-CRIMINAL CASES 
—continued. 


6. EXAMINATION AND STATEMENTS OF 
ACCUSED —conciuded. 

Judge of Sessions Court to put them от record— 
Criminal Procedure Code, s, 257.— Lt is not optional 
with the prosccution, on the trial before the Court of 
Session, to put in confessional statement of pero 
who have been examined before the Magistrat 
where the Sessions Judge refused to place on the 
record such statemcuts, he was held to have com- 
mitted an irregularity, Queew-Ewrnzse г. Rawa 
Tavaw . ` L L. R, 16 Mad., 35: 


7. GOVERNMENT GAZETTE. 


87. ———— Gasette of India—Caleutta 
Gazette—Act ІІ of 1555, ss. 6 and 8—Official 
letters.—Vhe Gazette of [mlia or Calcutta Gaz 
containing « Ве letters on the subject of bostilit: 
between the British Crown and Mabomedan fanatics 
on the frontier, was rightly admitted in evidence 
under ss 6 and 8 of Act II of 1855 as proof of the 
commencement, continuation, and determiuation of 
hostilities. Similarly, under s. 6, & printed letter 
from the Secretary to the Government of the Punjab, 
to the Secretary to the Government of Indis, was pro- 
perly resorted to by the Court for its aid as a docu- 
ment of reference, It was not necessary that these 
documents should be interpreted to the prisoner. It 
was sufficient that the purposes for which they were 
put in were explained QUEEN ғ, AMIRCDDIN 

B. L. R„ 63:15 W. R., Cr., 25 


8. HANDWRITING. 


- -- — Handwriting, Knowledge 
he knowledge by the Sessions Judge of tho 
handwriting of the judicial officer before whom the 
statement was made is no evidence of the statement, 
having been mado before that ofücer. QUEEN r. 
Farix Biswas . L. В, A. Сг., 18 


8. C. Quzex e. Purrsant Biswas 
110 W. RB, Cr., 87 


Handwriting, Proof of— 
Statement by third party - Memurandum.—N waa 
charged with having made a false statement beforo a 
Sub-Registrar jentifying А, в person who had 
exccuted а m rtgage-deed in favour uf В, and who 
was a neightour of his (№3), as being в person to 
wh m Е bad agreed to advauce the moucy, the consi- 
deration of the mortyage. The false statement con- 
sisted in his stating to the Sub-Registrar that he 
* knew К as his neizhour” During the hearing of 
the case it was в ught to prove a statement made by 
Е to n third party ( having diod previous to tho 
institution of the case) to the «ffect that № had told 
him certain facts. A memorandum, alleged to be in 
the handwriting of N, was also tendered and received 
in evidence without any further proof ва to its being 
in N’s handwriting than that it bore a similar ty to 
another piece of paper proved to bear his handwriting. 
Held that the statement made by A to the third 
party was inadmissible and irrelevant, and that the 
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—continued, 

8. HANDWBITING—concluded. 
memorandum was wrongly received in evidence. 
Мовіх Kasaya Моокввовв с. Rassiox LALL LAHA 

(I. L. R., 10 Calo., 1047 


9. HEABSAY EVIDENCE. 


80. — Hearsay evidence, Inad- 
missibility of. The admission of hearsay evidence 
prohibited QUEEN c. Кашу CHURN GANGO0LY 

(7 W.R, Cr, 
; Quusy с. Prrampus SixpAR . 7 М. R., Cr, 95 

91. Statement in absence of 
accused.. statement by a witness that he heard 
‘A say, in the absence of the accused, that he had 
а a sum of money to the accused as a bribe, ів 
evidence and is not admissible. RAJONI 

т. Avan MrLLICk . ЗС. W. N., 672 


Karr 
10. HUSBAND AND WIPE. 


93, — — —— Admissibility of wife's evi- 
denee for or against husband or person 
charged jointly with him.—Upon s criminal 
trial in the mofussil, the evidence of & wife was held 
to be admissible for or against her husband or persons 
charged jointly with him. Ховмах, J., dissented. 
Qus ая LB, Sup. Vol, Ap, 1 

^ р. 

6 W. Е., Cr, 31 

Beso. с, Kanie умар Baxu .'7 Bom., Cr., 50 

93. Privileged communication 
—Letter from husband to wife—Letter taken on 
search of wifes house—Evidence Act (I of 1872), 
г. 129,—On a trial for the сепсе of breach of trust 
by в public servant, a letter was tendered in evidence 
for the prosecution which had been sent by tho 
accused to his wife at Pondicherry and been 
found on a search of her house made there by the 
police. Held that the letter was admissible in evi- 
fence against the accused. S. 12201 the Evidence Act 
was not applicable. QUEEN-ExPRERS с. DoNAGHUR 

[L L. R., 83 Mad, 1 


11. ILLEGAL GRATIFICATION. 


94. Tllegal gratification—Eri- 
dence of person bribing.—The evidence of the 


who bribes is admissible against the person | 


bribed. QUEEN с. ABHOY CHURN CHUCKERBUTTY 
9 [8 W. R, Cr, 19 
ЕТ 
illegal gratification—Penal Code (Act FE 
E S 101, 165— Evidence of subsequent but 
waconwected receipt, showing footing om which 
parties stood — Evidence Act. (I of 1872), ва. 5-18 
Zad 1d.—The accused was charged with having 
"received illegal gratification from C 4 Co. on three 
speeific oocasions in 1876. In 1876, 1877, and 1878, 
С 4 Co. were doing business as commissariat con. | 
teuotors, and the accused was the manager of the | 
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—continued. 
11. ILLEGAL GRATIFICATION —conojuded. 


Commissariat office. Held that evidence of similar 
but unconnected instances of receiving illegal grati- 
ficatious from С 4 Co. in 1877 and 1878 was not 
admissible against him under ss. 6 to 18 of the 
Evidence Act, Held per GARTB, C.J. (MAGLEAN, 
J., concurring), the evidence was not admissible 
under в 14. Per Gants, С.7._8. 14 applies 
io cases where a particular act is more or less 
criminal or culpable according to the state of 
mind or feeling of the person who does it; not to 
cases where the question of guilt or innocence de- 
pends upon actual facts, and not upon the state of а 
man’s mind or feeling. Per Мігтив, J.—1f the 
rece.pt of the illegal gratifications mentioned in the 
charge be considered proved by other evidence, and 
if it were necessary to ascertain whether the accused 
received them as a motive for showing favour in the 
exercise of his official functions, the alleged trans- 
actions of 1877 and 1878 would be relevant under 
в. 14, but they would not be relevant to establish the 
fact of payments in 1876, Емрвквв о. УТАРООВТ 
MoopzLiAR . . 


12. JUDGMENT IN CIVIL 8UIT. 


96. — ——— Judgment in civil suit out 
of which criminal prosecution ariges.—In 
suit by 4 against the obligors of a bond, the Court 
ld, for the reasons stated in its judgment, that the 
signatures of the obligors were not genuine, and di- 
rected the prosecution of 4 on в charge of forgery. 
On the trial of 4 before a jury, this judgment of 
the Civil Court was put in evidence on behalf of the 
prosecution, and its contents commented on by the 
Sessions Judge in his charge to the jury. Held 
that this judgment had been illegally admitted. 
Goovx CHUNDER GHOSE o. EMPRESS 
(1. L.. В. 6 Cale, 347 : 7 C. LB, 74 
Admissibility in criminal 
prosecutions of judgment in а civil quit.— 
Por BAMPINL J.—A judgment in в civil action 
cannot be given in evidence in a criminal prosecution 
for establishing the truth of the facts upon which it 
is rendered. ever may be the nature of the 
decision of the Civil Court, the Magistrate ought to 
decide the question of the accused's criminality by 
himself. Per Gmosz, J.— The decision in a civil 
suit would be admissible in evidence in а criminal 
case if the parties аго substantially the same and 
tical, Bas 


the issues in the two cases are ident 
Комлв: Desi о. Вама SUNDARI DEBI 

[L L. R., 38 Calc., 610 
13. LETTERS. 


98. Letters implicating pri- 
soner found in his house.— Letters, etc., found 
in a man's house after his arrest are admissible in evie 
dence, if their previous existence has been proved. 
Quzzx c. Amie KEAN . OB.L Ry 36 
Q7 W. E., Cr, 15 
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14. MEDICAL EVIDENCE. 


99. -— - Examination of medical 
witness—Criminal Procedere Code, 1872, s. 823. 
— Per РІШ, J.—Under the provisions of s 323 of 
the Code of Criminal 
а medical witness taken and duly attested may be 
given in evidence in any criminal trial ; but in order 
that such evidence may be admissible against any 
individual accused person, the examination must have 
been taken in the presence of the accused person. 
IN THS MATTER OF THE PETITION OF JHUBBOO 
Мантом. EMPRESS с. Јноввоо MAHTON 

(LLB, 8 Calc., 789: 19 С.І. Rọ, 283 


100. 
dence of—Medical witnesses, Evidence of— Opi- 
mion of experts how el Evidence Act (I of 
1879), г. ‘A medical man who has not seen a 
corpse which has been subjected to & post-mortem 
examination, and who is called to corroborate the 
opinion of the medical man who made such post- 
mortom examination, and who has stated what he 
considered was the cause of death, is in a position 
to give evidence of his opinion as an expert. The 
proper mode of eliciting such opinion is to put the 
signs observed at the post-mortem to the witness aad 
to sek what in his 
the hypothesis that those signs were really present 
and observed. QUEEN-EMPRESS с. MEHER ALI 


Muu . . . L L. R., 15 Calc., 589 
101. Esperta opi- 
wion—Report of post-mortem examination—The 


ть Sedel man who has soon end has 
made a post-mortem examination of tho corpse of the 
pereon touching whose death the enquiry is, is ad- 
migsible, firstly, to prove the nature of injuries which 
he observed ; and, secondly, as evidence of the opi- 
nion of an expert as to the manner in which those 
injuries were inflicted, and as to the cause of death. 
‘A medical man who bas not scen the corpse is only 
in a position to give evidence of his opinion as an 
pet А medical man in giving evidence may 

his memory by referring to a report which he 
has made of his post-mortem examination, but the 
report itself cannot bo treated as evidence, and no 
facts can be taken therefrom. BAJHUNI SINGH с. 
Емтъввв 

(LL В. 9 Calc, 455 : 11 C. L. R., 569 


102. Report of subordinate 
medical officer—Concwrrence of superior officer. 
— The substance of report from a subordi 
medical officer, with an expression of concurrence by 
his superior, cannot be read in evidenco under в. 368 
of the Code of Criminal Procedure. In THE MATTER 
OP THB PETITION ОР CHINTAMONBB NYE 

[U W. R., Cr, 3 


103. Letter from medical offl- 
cor—Letter ezpressing opinion—A letter of a 
medical officer expressing an opinion is not evidence 
under вв. 368 and 870 of the Code of Criminal Proce- 
dure. QUEEN c. КАМІКЕБ DOSSES 

(12 W. Е, Cr., 25 


lure, the examination of ' 


Experts, Ecis | 


opinion was the cause of death on ' 


—continued. 
15. NATIVE SEALS. 


104. — — — Comparison of native 
weals—Evidence Act, 1566, г. 48.—8. 48, Act п 
of 1855, is applicable to {criminal trials. Tbe test of 
comparison -of native seals is at best but a fallible ene, 
and must always be received with extreme caution. 
Quzex v. AMANOOLLAH Mortan 6 W. В., Or, 6 


16. NOTES ОР INQUIBY. 
105. — Notes on inquiry b; 
tering officer.—The notes of yi pe 


before a registering otticer aro not admissible as evi- 

dence of what the prisoner said oo that occasion. 

Фокин о. Ровманонр Banicx . 11 W. R., Or., 18 

17. POLICE EVIDENCE, DIABIES, PAPERS, 
AND REPORTS. 

106. — — —— Evidence of police officer 
—Act II of 1855, s 81.—The practice of not 
examining в police officer who investigates & casc 
condemned. The statements made to him might be 
proved by him in the witness-box, and ld be 
admissible to corroborate the evidence of other wite 
nesses on the same point given in Court before tho 
Magistrate and Sessions Judge under в. 81, Act IL of 
1855. Quzsw с. ARMED ALLY П W. R., Cr, 85 


107. — Statement of constable of 
police.—Where the accused was charged with at- 


admitted as evidenco against the accused. Bua. e. 
Capea 8 Bom, Or., 164 
—-_— Police diaries—Corroboratire 
"Under s. 164, Code of Criminal Procedure, 
police diaries cannot bo admitted as corroborative 

evidence. QUERN r. THAKOOR CHUND SUBMA. 
(13 W. R, Cr., 33 


Use of portion 
jary—Criminal Procedure Code, 1861, s. 154.— 
Mert mea of a police cheers y aro 
used as evidence against him, s. 164 of the Code of 
Criminal Procedure does not ber the admission of 
other portions of the diary as explaining the portions 
soused. QUEEN v. Мовокывто GHOSE 
[8 W. R., Or., 87 
ш. — Police papers—Judicial 
motice,— Police papers ought not to be taken judicial 
notice of as evidence, nor consulted in order to test 
evidence. QUEEN г. BusiRUDDI 


[8 W. B,, Or„ 85 
us, — —— Ре 'rta.— Police 
ara лань cco pela the opting Balbo 


GOVERNMENT г. Мором Dass 
16 W. R., Cr. 88 


officer. 
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—conlinued, 
17. POLICE EVIDENCE, DIARIES, PAPERS, 
AND REPORTS—concluded. 
na. Statements not 
made in Court—Evidence Act, II of 1855, г. 81.— 
It is not competent to a Court of Session to inspect 
an origival report from the office of the Superinteu- 
dent of Pclice, and to make it evidence against the 
prisoners. Statements made otherwise than before 
the Court and officers specified in s. 81, Act II of 
1855, may be given in corroboration of testimony ; 
but such statements must be regularly proved by the 
person who received then or by some one who heard 
them given. QUEEN e. Bissen NATE 
П W. R., Cr., 81 
па. —— ———— Breach of the 
peace, Likelihood of —Report of police ufficer.— The 
report made by в police utficer that there 18 а likeli- 
hod of there being a breach of the peace is not lepal 
evidence to prove the existence of any dispute likely 
to cause в breach of the peace, ABHAYA CHOWDHURY 


г. ВВА 
[8 В.І. R., Ap., 148: 15 W. R., Cr., 43 


Queen r. Внуво Dayan 51хоп 
[8 B. L. R., А. Cr., 4: 11 W. R., Cr., 46 

1х THE MATTER OF BHADRESWARI CHOWDHRANI 
(7 B. L. R., 329 
IN THE MATTER OP THE PETITION OF SHAMA“ 
BANKER MAZUMD/ . . ЭВ. L. В., Ap, 45 


S. С, SHAMASANKAR MOZOOMDAR г. ANNUND- 
МОҮЕЕ Dossya . 18 W. R., Cr., 64 


18. PREVIOUS CONVICTIONS. 


115. ——— Previous convictions— 44. 
missibility of etidence.— Previous. convictions are 
not admissible in evidence. QUEEN v. THAKOORDASS 
Сноотов . f ši . ТМ. В. Сг, 7 

QUEEN v. Рноогснанр alias PHOLEEL AHIR 
[8 W. R., Cr, 11 
ne. — Determination of 
amount of punishment.—Except under very special 
circumstances, the proper object of using previous 
convictions is t» determine the amount of punishment, 
to be awarded, should the prisoner be convicted of the 
offence cbarged. Возном DoosADH e. EXPRESS 
[L L. R., 5 Calc., 768:6 C. L, R., 910 
u7. sa» Report from Re- 
cord office.—AÀ kaifut, or report from the Record 
office, that A had been convicted of а crime, is no 
evidence cf a previous conviction, QrEEN с. RAMZAN 
(8 B. L. R., Ap, 15:15 W. R. Cr., 58 
BN c. NUZEE NusHYo . 15 W. R., Cr., 58 

118. -——————————————. Previous con- 
viction for the purpose of increasing the evidence 
at the trial against accused—Evidence Act (I of 
1872), г. 54—Criminal Procedure Code (Act X of 
1852, 810. —Under s. 54 of the Evidence Act, в 
convietion is in all cases admissible in cvi- 


Qr 


revious 
ence against au accused poreon, QUEEN-EMPRESS 
v. Kagrio Снонрав рав I. L. R., 14 Calc, 721 
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18. PREVIOUS CONVICTIONS—concluded. 


119. Previows com- 
missions and convictions of dacoity—Conviction 
su'sequent to the charge—Penal Code (Act XLV 
of 1860), s. 400.— Haviug regard to the character of 
the offence under s. 400, Penal Code, previous commis- 
sions of dacoit y arc relevant under s. 140f the Evidence. 
Act, Convictions previous to the time specified in the 
charge are relevant under explanation 2 of s, 14, but 
convicti me subsequent to the time specified in the 
charge are not so admissible. Queen-Empress v. 
Kurtick Chunder Das, I. Г. By 14 Cale, 721, 
referred to. Eurgess с. Naba KUMAR PATNAIK 

Oc. W. N., 146 


19. PROCEEDINGS OF CRIMINAL COURTS. 


120. — — — Proceedings in criminal 
trial and proof of.—'The proceedings in a crimi- 
nal trial, when necessary to be proved, should be 
proved by their production, REG. г. RAVJI VALAD 
Tasu . М F & Вош., Сг., 37 


20. STATEMENTS ТО POLICE OFFICERS. 


See CASES UNDER CONYESSION—CONFEs- 
8IONS то POLICE OrriCERS. 


131. — ——— Admission to police officer. 
—Admissions made by pris.ners to police officers 
while in their custody are not admissible in evidence. 
Осввм о. Вовнмо ANENT. . ЗМ. R, Cr, 81 

122. — Statement as 
complainant while custody as am accused 
person.—lf в person while in custody as an accused 
gives information to the police as complainant in 
another case, his statements as such informant can- 
not be used as evidence against him on bis trial. 
Монев SHEIKH с. QUEEN- EMPRESS 

[L L. R., 21 Calc., 392 

123. ——— Statement extorted by 
police officer by inducement.—A police officer 
nets improperly and illegally in offering any induce- 
ment to an accused person to make any disclosure or 
confession. No part of his evidence as to the die 
covery of facts in consequence of such confession is 
legally admissible. Qurzw e. Онсвем Durr OJHA 

[8 W. R., Cr, 18 

194. — — — Statement obtained by per- 
suasion and promise of immunity—Criminal 
Procedure Code, 1861, s. 146.—An admission. ob- 
tained from в prisoner by persuasion and promises 
of immunity by the police ought not to be received 
in evidence, as being in direct contravention of s, 146, 
Code of Criminal Procedure. The deposition of 
the police officer, moreover, should be taken before 
the admission can at ali bo uscd against tho prismer 
under в, 150, Cede of Criminal Procedure, QUEEN 


r. Bisnoo Manses . , 9 W.R,Cr,16 
135. —-— Answers given by prisoner 
to police constables or trate.-G D 


prosented а Government promissory note at the Bank 


(e ) 


EVIDENCE-CRIMINAL CASES 
—continwed. 
20. STATEMENTS TO POLICE OFFICERS 
—continwed. 
of Bengal bearing a forged endorsement, and was ar- 
rested. А police constable asked № if he knew G D 
N replied that he knew him as a common man. The 
Police constable then asked N if he knew anything 
about the note. М replied that he didnot. No threat 
or inducement was held out, nor was any caution ad- 
ministered to N. Held that the statements made 
by N in answer to the questions of the police con- 
stable were admissible, N was afterwards brought 
before R, the Deputy Magistrate of Serampore, who 
told him, before any depositions were taken, that he 
(2) was charged with having received a stolen pro- 
missory note, and R asked him if he wished to say 
anything. replying in the affirmative, R, without 
administering any caution to him, asked him how or 
where he had obtained the note, and other questions, 
the answers to which were taken down. N was 
again brought up before 2, and was asked whether 
& promissory note then produced was the опе ho hed 
delivered to @ D to take to the Bank. R told 
N that be was not bound to answer the question, 
but if he did, the answer would be taken down, and 
that, if he objected to answer, that would also be 
R committed N to take his trial before the 
High Court. He/d that on the trial the answer of 
N to the questions of R, whether R acted as а 
Justice of the Peace for Bengal or as & Magistrate, 
were admissible. QUEEN r. NABADWIP GOSWAMI 
[1 B. L. R., O. Cr, 15:15 W. R., Cr., 71 note 


126. Statement made to Magis- 
trate by party in custody. – A statement which 
а man in the custody of the police volunteers to one 
in the position of a Magistrate can be used as evi- 
dence against the man who makes it. QUERN v. 
Mox Монон Ror . . У. R., Cr. 


Statements to police officer 
27. jerels, fe 
ed witb the 


murder of a woman, made в confession to a police 
inspector, part of which related to the concealment 
of certain jewels which belonged to the deccased 
woman, and in consequence of the information so re- 
ceived the jewels were discovered. Held that, under 
в. 27 of the Evidence Act, that part of the ac- 
cused’s confession which described bis assault on the 
deceased and her consequent death, and the way in 
which he became possessed of the jewels, related dis 
tinetly to the fact of the discovery of the ornaments, 
and might be proved against the accused. QUEEN r. 
Раолвив нана .. . . 19 W, В. Cr. 51 

128. Written тесті 
of statement—Criminal Procedure Code, 1872, 
а. 119—Inadmissibility of written evidence— 
Oral evidence. Where the accused was charged 
under в. 193 of the Penal Code with having given 
false evidence, in that he denied having made 
certain statements which he was alleged to have 
made to the inspector of police, that officer was 
examined and merely put in two documents contain- 
ing the statements alleged as the records of what had 
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—continued. 
20, STATEMENTS TO POLICE OFFICERS 


—continued. 


taken: place. Held that, these documents being 
inadmissible in evidence under s. 119 of the Code 
of Criminal Procedure, evidence ought to have been 


given as to what was actually stated by the accused 
to the inspector of police. IN THE MATTER OP 
Dav o . . . 6. В. 47 

198. ——— ———— — —— Criminal Pro- 


cedure Code, г. 119— 


idence Act, 1572, г. 91-155, 
169.—3. 119 of the Code of Criminal Procedure 
not it obligatory upon a police officer to reduce. 
to writing any statements made to him during an 
investigation, neither that section nor в. 91 of the 
Evidence Act renders oral evidence of such state- 
ments inadmissible. If the statements be actually 
reduced to writing, the writing itself cannot be 
treated as part of the record or used as evidence, ist 
may be used for the purpose of refreshing 
under s. 159 of the Evidence Act. Consequently the 
person making the statements may properly be ques- 
tioned about them ; and, with a view to impeach his 
credit, the police officer himself, or any other person 
in whose hearing the statements were made, can be 
examined on the point under s. 155 of the Evidence 
Act. REG. с. UTTAMCHAND KAPURCHAND 

[11 Bom., 120 


180. —.— — Statements made by pri- 
вопегв during police custody— Eridence Act, 
з. 27.—Under s. 27 of the Evidence Act, not every 
statement made by a person accused of any offenco 
while in the custody of a police officer, connected 
with the production or finding of property, is admis- 
sible, Those statements only which lead immediately 
to the discovery of property, and in so far as they do 
lead to such discovery, are properly admissible, 
Whatever be the nature of the fact discovercd, 
that fact must, in all cases, be itself relevant to the 
case, and the connection between it and the state- 
ments made must have been such that tbat statement 
constituted the information through which the dis- 
covery was made, in order to render the statement 
admissible. Other statements connected with the 
one thus made evidence, and thus immediately, but 
not necessarily or directly, connected with the fact 
discovered, аге not admissible. That a witncss says 
that в plan was prepared in his presence is not s 
sufficient reason for admitting the plan in evidence, 
unless the witness also says that to his own know- 
ledge the plan is correct. RzG. г. Jora Hasst 

Ш Bom., 342 


181, — — Criminal Pro- 
cedure Ci 162— Statements 
of witnesses before police—Evidence Act. (I of 
1872), а. 157.—The positive prohibition under a, 102 
of tho Criminal Procedure Code (Act X of 1882), 
viz, that statements to the police other than dying 
declarations shall not be used in evidence against the 
accused, cannot be set aside by reference to s. 157 of 
the Evidence Act (I of 1872). QUEEN-EMPREeS v. 
Ливии ботко . LL Bom., 506 
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—vontinued. ! 
20. STATEMENTS TO POLICE OFFICERS 

—continued. 

138. Evidence Act 
(I of 1879), г. 157—Criminal Procedure Code, 
1889, г. 162.—8. 167 of the Evidence Act, which 
lays down the general rule, must be taken subject to 
the exception contained in the special rule enacted 
by s. 162, Code of Criminal Procedure, which makes 
statements to the police other than dying declara- 
tions inadmissible in evidence against the accused. 
Quzzx-Exenzss r. Внлтвсв Сисхрев CHvckrn- 
Burry... . 8С. W.N. 708 


138, — — — — — — — — Erridenea Act, 
га. 165 and 159—Criminal Procedure Code (Act ' 
X of 1882), а. 162—Statement taken down ly a 
police officer under в. 169—Eridence.—A state- 
ment reduced to writing by a police officer under 
в. 162 of the Code of Criminal Procedure (Act X of 
1882) cannot be used as evidence for the accused. 
But though it is not evidence, the police officer to 
whom it was made may use it to refresh his memory 
under в. 159 of the Evidence Act (1 of 1872), 
and may be cross-examined upon it by the party 
against whom the testimony aided by it is given. 
‘The person making the statement may also be ques 
tioned about it; and, with a view to impeach his 
credit, the police cfficer, or any other person in whose 
hearing the statement was made, can be examined on 
the point under s. 155 of the Evidence Act. Reg. v. 
Uttamchand, 11 Вот. 120, followed. QUREN- 
ExPRESS v. SITARAM VITRAL 

(LL.B, 11 Bom., 657 


184. — —  — — — — Criminal Pro- 
cedure Code, 1882, s. 161— Statement. taken down 
by police officer.—A statement taken down in the 
course of в police investigation by а police constable 
under в; 161 of the Criminal Procedure Code (Act X 
of 1882) ia not evidence at any stage of a judicial 


ig. QuzzN-EwPRESS r. ISMAL VALAD 
aATABU . . . LLB, П Bom., 650 
135. Statement of 


accused to police officer during investigation — 
Admissions — Confessions — Criminal Procedure 
Code, гг. 95, 96, Instances of statements made 
by an person to а police officer held to be 

ible or inadmissible in evidence against such 
accused person, QUEEN-EMPRESS г. МЕНЕЕ ALI 
Mom . А . L L, R., 15 Calc., 589 


М Evidence Act, 
ss. 96, 97— Confesrional statements made in the 
custody of police Tests of admissibility. The 
test of the admissibility under s. 27 of the Evidence 
‘Act of information received from an accused person 
in the custody of a police officer, whether amounting 
to в confession or not, is—“ Was the fact discovered 
by reason of the information, and how much of the 
information was the immediate cause of the fact dis- 
covered, and as such в relevant fact P” 


ExYRRSS c. Соммва 
[L L. R., 13 Mad., 158 


Quzzx- 
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187, — — — — — Criminal Pro 
cedure Code (Act X of 1899), se. 161, 178, 911— 


of witnesses recorded by police officers 
ineestigating under Ch. XIV, Criminal Pro- 
cedure Code, right 


form no portion of the police diaries referred to in 
в. 172, and an accused person on his trial has a right 
to call for and inspect such statements and cross- 
examine the witnesses thereon. Brao KHAN v. 
QUREN-EMPRESS . LLB, 16 Osio., 610 
Manomep ALI HADJI e. QUREN-EMPRESS 

[L L. R., 16 Calo., 618 note 

138. = Criminal Pro- 
cedure Code, в. 161—Penal Code (Act XLV of 
1860), as. 191 and 198— False evidence —Statement 
made fo a police officer investigating a case — Mode 
of recording such statement.—It is not necessary 
that the statement of а witness recorded under s. 101 
of the Code of Criminal Procedure, 1882, should 
be elicited and recorded in the form of alternate 
question and answer. It is sufficient if such. state- 
ment is substantially an answer to one or more ques- 
tions addressed to the witness before the statement is 
made. The provisions of ss. 191 and 198 of the 
Penal Code apply to the case of false statements 
made under в, 161 of the Code of Criminal Procedure, 
1882. It is not illegal, though unnecessary, for 
a police officer recording a statement under s. 161 of 
the Code of Criminal Procedure, 1888, to obtain the 
signatures of persons present at the time to authenti- 


саќе his record of such statement. QUEEN-EMPRESS 
v. BHAGWANTIA . . LL В, 16 АШП 
Criminal Pro- 


cedure Cod: 
witness to police officer making an investigation— 
Use of auch statement to contradict voitnest— Use. 
of statement against accused.—A statement made 
by а witness under в, 161 of the Code of Criminal 
Procedure to а police officer investigating & case 
may be proved at the trial of such case to contradict 
such witness, the witness having been first cross- 
examined on the point in respect of which it is 
sought to contradict him. But where it appeared 
that, but for the principal witness for the defence 
having been discredited by means of proof of s 
previous inconsistent statement made by the mid 
witness before the investigating officer, the accused 
would have been acquitted, it was Aeld that this 
amounted toa using of such statement as evidence 

inst the accused within the meaning of s. 162 
of the Code of Criminal Procedure. Queen-Empress 
v. Sitaram Vithal, I. L. В. 11 Вот. 657, в ved. 
Quxmx-Eurazss v, Manno I L B, 18 AlL, 96 


140. Criminal Pro- 
cedure Code (Act X of 1882), за. 161 and 179— 
Statements of witnesses recorded by police officers 
investigating under Ch, XIV of the Criminal 


г. 161 and 163—Statement made by a 
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20. STATEMENTS TO POLICE OFFICERS 
—voontinued, 


Procedure Code—Police diaries.—The privilege 
ven by s. 172 of the Code of Criminal Procedure 
not extend to statements taken under s. 161, 

but recorded in the diary made under в. 172. SHERU 
Зил с. Quusy-Eurzzss L L. R. 20 Calc. 648 


Criminal Pro- 


141. 
cedure Code (1882), ss. 161 and 162—Statements 


should, if used at all at the subsequent trial, be used 
only after proper proof of them, and of the circum- 
stances under which they were recorded, and under the 
direct sanction of the presiding Judge. Copies of 
such notes should not be given without question, and, 
as a matter of course, to the accused or his counsel, 
Човви-Емрвнзв v. NASIB-UD-DIN 

[L L. В, 16 АП, 207 


142. Criminal Pro- 
cedure Code (1889), ss. 161 and 169— Ure at trial 
in Sessions Court of statements made to police 
offer investigating case,— Though, speaking gener- 

ly, statements, other than dying declarations, made to 
a police officer in the course of an investigation under 
Ch. XIV of the Code of Criminal Procedure may be 
‘used at the trial in favour of an accused person, such 
statements can only be so used when they are legally 
brought as evidenco before the Court, that is to say, a 
witness having been cross-examined as to a statement, 
it may be shown by the evidence of the police officer 
that he did make a statement favourable to the ac- 
cused, which the witness denies having made ; and if 
the statement was at the time reduced into writing by 
the police officer, he would be allowed to refresh his 
memory by referring to it, but the written state- 
ment itself, when the statement has been reduced into 
writing (according to the section, it must not be signed 


power in an; - 

tend forthe polica 
diaries conneeted with the case, if he thinks it neces- 
sary to peruse them, has no authority to issuc a general 
order that in every case committed for trial to the 
Court of Session. and in every criminal appeal the 
Police diaries shall be submitted to the Court simul- 
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20. STATEMENTS TO POLICE OFFICERS 


—continued, 


tancously with the Magistrate's record of the case, 
Such an order is illegal. In no case is an accused 
person entitled as of right to а copy EL ан 
recorded by a police officer in the ary pre- 
red under the authority of а. 173 of the Code of 
iminal Procedure. The special diary may be used 
by the Court to assist it in the inquiry or trial by sug- 
gesting means of further clucidating pointe which 
need closring up, and which are material for the pur- 
pose of doing justice between the Crown and the ac- 
cused; but entries in the special diary cannot by 
themselves be taken as evidence of any date, fact, or 
statement therein contained. The special diary may 
also be used by the Court for the purpose of contra- 
dieting the police officer who made it, and the special 
diary may be used by the police officer who made it, 
and by no witness other than such officer, for the 
pose of refreshing his memory. If the special diary 
is used by the Court to contradict the police officer 
who made it, or by the police officer who made it to 
refresh his memory, the accused person or his agent 
has a right to see that portion of the diary which has 
been referred to for either of these purposes, that ia 
to say, the accused person or his agent is entitled to 
see the particular entry which has been referred to, 
and во much of the diary as, in the opinion of the 
Court, is necessary in that particular matter to the 
full understanding of particular entry so used, but no 
more. So held by the Full Bench. Per Еров, С.Т 
Kwox, Bam, and Всвкитт, JJ.—A police officer 
investigating case may lawfully reduce into writing 
in the special diary the full and unabridged statement 
made to him by a person whom he is examining or has 
examined under s. 161 of the Code of Proce- 
dure, and if he does so, his record of such statement 
ів part of the special diary and is just as much privi- 
leged as any other entry in the diary. All statements 
made under s. 161 of the Code of Criminal 


16 Cale, 110; Sherw Sha v. 
Queen Empress, I. І, Е, 0 Cale, 649; 
impress v. Rudr Singh, W. М. All, 1896, 190; and 
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20. STATEMENTS TO POLICE OFFICERS 
—conciu ed. 

Вет. v. Uttamchand Kapurchind, 11 Bom., 120. 
Quzzx-Ex?nrss v. Manse L L. R., 19 AlL, 890 

144. Criminal Pro- 
cedure Code (Act V of 1899), в. 161—Impropricty 
of taking down statements of persone immediately 
before their arrest— Evidence Act (I of 1872), 
= Where there videuce in the hands of в police 
officer upon wl he is bound to arres ron. it is 
improper for him to o:tain a statement from that. 
person profcsscdly under s. 161 of the Criminal Pro- 
cedure Code and reduce it to writing; and by virtue 
ot a. 25 of the Evidence Act such statement is inad- 
missible in evidence. QURRN-EMPRP8S г. JADUR 


Das. . . . LL. R, 97 Calc. 205 
4 C. W. N., 129 
145. Statement as to owner- 


ship of prope-ty—Eridemce of ownership 
Criminal Procedure Code (Act X of 1882), ss. 517 
and 523— Confession made to police officer. Admis- 
sibility of, for other Persone than as a confession. 
— Statements made t^ the police by accused persons 
as to the ownership of property which is the subject- 
matter of the proceedings ag inst them, althongh in- 
admissible as evidence acainst them at the trial for 
the offence with which they are churzed, are admis- 
sible as evidence with regard to the ownership of the 
property in an enquiry held by the Magistrate under 
в. 523 of the Criminal Procedure Code (X of 1-82). 
ОсвЕх-ЕМРВЕВВ г. TRIBHOVAN MANEKCHAND 
(I. L, R., 9 Bom, 131 

148. Admission of guilty 
knowledge—Criminal Procedure Code, 1961, 
а. 150 —Dacoity.—To make an admission of guilty 
knowledge of the means by which moncy supposed to 
have been acquired by dacoity was obtained evidence 
under s. 150 of the Code of Criminal Procedure, it 
must be shown that the admission was antecedent to 
the discovery of the money. Gora е. KAMAL 
FUKERR . . . 7 W. R., Cr., 50 

147. —— NONO. of accused 
overheard by police officer.—The evidence of 
a policeman who overheard a prisoner’s statement 
made in another room, and in ignorance of the p lice- 
man’s vicinity and uninfuenced by it, is not legally 
inadmissible. QUEEN e. SAGEENA 

[7 W. R., Cr., 56 


21. STOLEN PROPERTY. 


148. Evidence of possession of 
stolen articles— Non production of, for rerogni- 
fion by tifnerr—Rcco-nition of things not before 
the eyes of deposing witnesses is not evidence against 
в person accused of having been in possrasion of those 
things. QUERN e. Joomszę 8 У. R., Cr., 16 


22. TEXT BOOKS. 


149. Text books, Reference to 
— Work on medical jurisprudence,—A well-known 
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—conciuded. 
22. ТЕХТ BOOKS —conciuded. 


treatise such as Taylor's Medical Jurisprudence may 
be referred to in the course of a trisl. Hotim v. 
Empress, 12 C. L. R., ^6, followed. Новых CHURN 
Cuccxranorry v. EMPRESS 
(LL. R., 10 Calc., 140 
160. — — — — — — — — Erideme Act, 
за. 57 and 60 — Reference to work on medical juris- 
prudence.— Under the provisions of the penultimate 
parazraph of s. 57 and of the first proviso of в. 6) of 
the Evidence Act, the Court referred to Taylor's 
Medical Jurisprudence with reference to the «fect 
likely to be caused by a sudden blow on the abdomen. 
Натім v. EMPRERS . * 13C. L. R., 86 


23. THUMB IMPRESSIONS. 


151. ——— Comparison of Thumb im- 
pressions—Eridence Act (1 of 1572), s. 9, 11, cl. 
(е), and 45— E z pert evidence as to impressions. --F 
was charged with having forged a document purport- 
ing to have been executed by N and with falsely 
personating N. When the document was presented, 
a witness was called to prove the identity of the 
thumb mark of the person, who all ged that he was 
the executant of the document, taken at the Reyistra- 
tion odice with an admitted thumb mark of the 
accused F. Held that, though a comparison of 
thumb mark was admissible in law, it can only be 
made by the Court: no evidence of the identity of 
thumb marks can be given by в witness. QcEEN- 
Express т. Manowzp Знаки. 1С. W. N., 38 
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1. VALUE OF, IN VABIOUS CASES. 


1. ——-— Proof of fact or title.—Oral 
testimony, if worthy of credit, is sutficient, without 
documentary evidence, to prove a fact or a title. 
RAM SOONDUR MUNDUL г. AKIMA BIBER 


(8 W. R., 366 
SURUT SOONDURRE DzBIA v. RAJENDUR Ki- 
внов Вот Cnowpmar . . 9 W.R.,195 


GoLvck KISHORE АСНАВЈЕЕ CHOWDHRY е. NCND 
Monvw Dry SIRCAR . $ " W. R. 304 
GIRDHARER LALL SINGH v, Морноо Roy 

. 08 W. R., 393 
Drwoo Srxaz r. DooRGA PERSHAD 
[18 W. R., 348 
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1. МЕ OF, IN VARIOUS CASES—continued. 
Evidence of possossion.—In a 
siti ‘brought on an allegation of forcible dispossession, 
oral evidence, if credible and pertinent, is sufficient 
to tablish the fact of pomemion. Sio Sumaye 


Вот e. боорџв Roy . . 8 W.R, 
DINOBUNDHOO SUHAYB v. FURLONG 
[9 W. в. 160 
8. Doc 


dence, — Mere oral testimony was, under the pol 
lar circumstances, held to be insuiiicient to prove pos- 
session of land without any of the documentary 
evidence (leases, ia, collection papers, ete.) 
which ia the invariable concomitant of actual pos- 
session in this country. THAKOoR Desn TEWAREE 
v. Аш Hossain KHAN 


(8 W. R., ni E с. фов MORE. 18 B. L. В., 
427: 3: 1L A., 193 
4. —— — — Bo dispute.—In а bound- 


odas 
ry dispute, oral evidence is quite insufficient to 
HOME either tho fact of posession or oF title. 
GoLvox CHUNDER Boss v. SRESMURD RAJESHUR- 
RER BIDDIADHUB BOONDEAH NURRENDUR 
[W. R., 1864, 135 


5. ———— — Proof of prescriptive title.— 
Oral evidence, if credible, is legally sufficient to 
е з prescriptive title, Mamaman Кинан r. 
оньо . . . ТМ. В., 468 


6. Suit for purchase-money— 
Apportionment of money.—In a suit for 
money, oral evidence is admissible to show how the 
purehase-money has been apportioned. DHOKA 
'Тнлкоов о. Вам Larl Sanza . 7 W. R., 408 


T. Guarantee.— There may be cases 
in which the Courts would accept and act upon parol 
evidence of the existence of a guarantee and ita 
amount, but such parol evidence Bore be beyond sus- 
picion. LxxuHzaj v. Pares Вам. ЗМ. W. 210 


8. ———— Pedigree, Question of—Prodf 
of native pedigree.—In proving a native pedigree, 
the oral statements of deceased relatives will be ad- 
mitted in the absence of any registers of births and 
deaths. MOHEDEEN AHMED Kuan r. MAHOMED 
A Ind. Jur., О. &, 132 

1 Mad, 92 


Oral evidence of acknow- 
ledgment—Limitetion Act, 1877, г. 19.—Under 
s. 19 of the Limitation Act (XV of 1877), oral evi- 
dence of the contents of an acknowledgment cannot 
be received. ZiULNIS8A LADLI BEGAM v. Мотіриу 


RATANDEY . . . LL. В.,19 Bom. 208 

10. Adjustment of account.— 
An adjustment of accounts may be proved by oral 
evidence. KAMPILIKARIBASANAPPA 0. SOMA SAMUD- 
DIRAM e . . . . 1Mad.,188 


п. Evidence of payment of 
debt on bond.— Payment of а debt due on a mma- 


You. п 
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1. VALUE OF, IN VARIOUS CASES—concluded 


duskut may be proved by oral evidence alone Gu- 
MAN GALUBHAI v. SORABJI Вавговл. 1 Bom., П 


12, — — —- Evidence of discharge of 
written obligation.—Oral evidence of the dis- 
charge of an obligation executed by writiug is admis- 
sible  BAMANADAMISABAIYAR v. RAMABHATTAR 


(3 Mad, 419 


Repayment of mortgage 
debt—Verbal agreement to repay in bond,—Held 
that, though there may be a condition for repayment 
of в mortgage-debt in money, the mortgagee ша; 
himself to receive the payment in money's 
this orally, notwithstanding that the mortgage-debt 


may bo discharged and satiated 
by pectus dnd matter from the obligation 


Duara v. Монсв Swan . S Agra, 163 
14. ———— Proof of payment— Wien 
payments are to be endorsed.—A stipulation in a 


document that no other ра; Payments excej  yment 
endorsed on the document itself shall be j^ Vs рар 


does not exclude proofs of other evidence. 
SABHACHELLUM Caner ^ ordres 


[6 Mad., 451 

Моеса MULL о. AZSEMOOLLAH 
AN. W., 146: Ed. 1873, 228 
Morigage-bond, 


15. 
Discharge of—Admissibility of oral обете 
Boidence Act (1 of 1879), s. 99 (4).-Oral evidence 
ota mortguso oud, The proven р 
provisions of в. 92, prov. 4 
of the Evidence Act do not exclude such erilosce, 
DAMM CHANDRA Кавмокав v. ce Кавмо- 


. . fe . 40. W. N., 304 
Е Evidence Aot, 1.99 
—Contemporaneons oral Bond payable 
instalmente,—In в suit upon a kistibundi bond 
o defendants pleaded that the debt had been liqni- 


dated from the usufruct of certain property, which, 
by an oral agreement entered into at the time of the 


varying, contradicting, 

the kistibundi bond. On appeal it was held that the 
allegation of the defendants amounted merely to & 
plea of payment, and that s. 92 of the Evidence 
‘Act was not a bar to an enquiry as to the foundation 
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2. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES. 


1. P:oof of existence of mort- 
gage.—Where a question ariscs (not between mort- 
gagor and mortgagee) as to the previous existence or 
non-existence of a particular mortgage, the oral evi- 
dence of the mortyayce that it did exist will be suffi- 
cient to prove the fact, without the production of the 
mortgage-deed. AMJAD ALI e. MONIRAM KOLITA 

(I. L. R., 18 Calc, 52 


Evidence that bond was 


executed in different capacity from what 
appears.—It is competent to a party to show thata 
bond excented in favour of А was really in favour of 
B, and that A was party to it merely in the 
capacity of gomastah of B. SCHOODERA е. RAM 
Marsh., 3:1 Hay, 24 


Коттох TEWAREB. — . 
1e. 


admissible to show 
that land nominally purchased for A and conveyed to 
him by an instrument in writing was really purchased 
for 4, В, and С. PALANYAPPA CHETTI е. ARUMU- 
GAM CRETTI . . " . 9 Mad., 


30. — —— Explaining use of benami 
name.—Parol evidence is admissible to show that the 
name of the party used in a deed was only benami 
for another person, Tara MONEE DEBIA v. SHIB- 
хати TULAPATTUR . 0. 6W,R,121 

21 Explaining terms of docu- 
ment.—Oral evidence may be submitted to explain a 
document, but not to vary the terms thereof when 
such terms are in themselves clear and undoubted, 
RAMBUDDUN SINGH v. SRER KOONWAR 

ГЖ. R., 1864, Act X, 22 

Снохрвв Narn Des e. Ganca Gopiwp Smwom 
Ror . y . 94 

Monvx Lau Roy г. Uxnopoorna Doser 

[9 W. R., 566 

22. Patent ambiguity—Jnten- 
tion of parties.—Extrinsic evidence may be received 
to identify the thing referred to in в written agree- 
ment, Where there is a written agreement to deliver 
a quantity of grain (gulla) at a particular time, parol 
evidence is admissible under certain limitations to 
show what kind of grain the contracting parties bad 
in their contemplation at the time the contract was 


made. VALLA BIN HATA2I v. SIDOJI BIN KONDAJI 
[5 Bom., A. C., 87 
23. Latent ambiguity— Alteri 


written contract.—Extrinsic evidence is not admis 
sible to alter в written contract or to show that ita 
meaning is different from what ite words import; 
where there is a latent ambiguity in the wording, 
parol evidence is admissible to explain it. RAM Lo- 
CHUN SHAHA v. UNNOPOORNA DASSER 
[7 W. В., 144 
94. Evidence to explain deed 
—Inlention of parties.—Parol evidence was held ad- 
missible to explain a deed, e.g., to prove that a village 
not included in в patni lease was intended by the 
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2. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES—continaed. 


parties to be included in №. Юнокрот Энен Doo- 
осв v. JOWAnUR AU. . . 8 W. R., 159 


25. — — — Admissibility of evidence 
to identify land as that mentioned in 
document.—In a suit for redemption of land mort- 
gaged to the defendant, the plaintiffs relied upon a 
document ва containing an acknowledgment of the 
title of the plaintiff under s. 15 of the Act of 
Limitation (XIV of 1859). The document contained 
‘an admission by the defendant that he held land upon 
mortgage in a specified district from the temple of 
which plaintiffs were the trustees. Held that oral 
ble to apply the document to the 
intended to refer, VALAMPUD- 
DUCHERRI PADMANABHAN е, CHOWAKAREN PUDIAP- 
vrarm KUNMI KOLENDAN . — . 6 Mad, 


26. — - Evidence to identify land 
mortgaged—Eridence Act, s. 92, cl. 6, and а. 95. 
—The obligors of a boud for the payment of money, 
describing themselves as “sons of R, zamindar and 
pattidar, resident of mouzah 5," hypothecated as col- 
lateral security for such payment “their one biswa 
five biswansi share.” Held, in а suit on the bond to 
enforce a charge on the one biswa five biswansi share 
of the obliyors in mouzah S, that, under prov. 6, s. 92, 
and s. 95 of Act I of 1872, evidence might be given 
to show that the obligore hypothecated by the bond 
their share in mouzah 5. RAM LAL v. HARRISON 
(I. L. R., 2 All, 838 
27. — — — Evidence to explain clause 
in document.—Eridence Act, г. 92—Specific Re- 
lief Act, аа. 17, 22, and 26.—The plaintiffs sued for 
specific performance of an agreement in writing 
which set forth, infer alid, that the defendants had 
agreed to sell, ete., under “ certain conditions as agreed 
upon.” The defendants alleged that the written 
agreement did not contain the whole of the agreement 
between the parties, and offered parol evidence in 
support of their contention. Held (reversing the 
judgment of Witsox, J.) that the parol evidence 
was admissible to show what was meant by the clause 
«certain conditions as agreed upon.” Per PONTIFEX, 
J. (Ganta, C.J. dissenting)—The evidence was ade 
missible under prov. 1, s. 92 of the Evidence Act 
(1 of 1872). Discussion as to the meaning of в. 92 of 
the Evidence Act, and of ва, 17, 22, and 26 of the 
Specific Relief Act. Corrs v. BROWN 
[LL R., 6 Cale, 398: 7 C. L. В., 171 


38. — — Evidence to explain iden- 
tity of persons—Eridence to specify debt—Suit 
om promissory note.—A suit was brought on a pro- 
missory note by which the defendant promised to pay 
to the plaintiff 21,000 with interest. The defendant 
afterwards wrote the following letter to W: I 
further hold myself responsible to you for the two 
sums of 81,000 and R900 respectively, the latter 
sum bearing interest at 24 per cent. рег annum. Both 
these sums of 81.000 and R900 I engage to pay 
you.” Held that parol evidence was admissible to 
show that, though the letter was addressed to W, the 
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3. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES—continued. 
plaintiff S was the person referred to as W, and 
that the letter was given to her. Parol evidence wi 
also admissible to show what debt was referred to in 
the acknowledgment, and that it related to the pro- 
misory поќе. UMESH CHANDRA MOOEERJER v. 
SAGEMAN è . . . 5 BLL. R, 632 note 


8. С. UMESH CHANDRA MOOKERJEE v. SAGEMAN 
02 W. R., O.C, 2 


29. Evidence to supply words 
in deed partially destroyed by insects. —The 
lower Court received parol evidence to supply words 
in an old deed, lost in consequence of the parts on 
which they were written having been eaten by insects. 
Held that the parol evidence was properly admitted, 
BENODHEE LALL Roy с. DULLOO NIRCAR 

[Marsh., 620 

30. — — — Ambiguity in document 
—Ancient document— Evidence of acts of author. 
—Where а document is an ancient one and its mean- 
ing doubtful, the rule applies that “the acts of its 
author may be given in evidence in aid of ita con- 
struction.” Rule applied to the table of fees in the 
Recorders’ Courts previous to the institution of Small 
Cause Courts in the presidency town: 
levied by execution” used therein being ambiguous 
with respect to the sheriff's right to poundage. Vi- 
NAYAK VASUDEV ©. RITCHIE, STEWART & CO. 

[4 Bom., O. C., 189 


81. Evidence to explain cir- 
cumstances connected with transaction— 
Conduct of parties—Value of property.—Parol evi- 
dence is admissible to prove the conduct of the 
parties, the value of the property, and other circum- 
stances connected with the transaction between the 
parties to the written contract. PHELOO MONER 
Dossra о. @ввивн CHUNDER BHUTTACHARJEE 

[8 W. R., 515 


38. Intention of parties—Con- 
struction of document.—Tho Courts, in order to as- 
certain the intention of the parties, must look to the 
writing alone, and not to the statement of the parties 
themselves or their witnesses, ODIT NARAIN v. 
MauzsHUR Вох Son 

[Agre, Е. B., 53: Ed. 1874, 39 


38. ——_—______— Contract not con- 
taining whole agreement.—The rule that verbal evi- 
dence is not admissible to vary or alter the terms of 
a written contract is not applicable where the partics 
did not intend that the writing should contain the 
whole agreement between them ; and this may appcar 
either by direct evidence or by informality in the 
writing. BRHAREE LALL DEY с. KAMINER SOON- 
DURERE . . . . . 14 W. R, 319 


s —— — —— — Explanation of 
written agreement by parol evidence.—In resisting 
specific performance of an agrecment it is competent 
to the defendant to show by oral evidence that the 
real intention of .the parties to the agreement has 
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2. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES.—ccntinued. 


not been correctly expressed in the written document. 
VisnvANATH ATMARAM v, ВАРО NARAYAN 
О Вош., 368 


35. Exerution of 
deed.— Per РЕАСОСЕ, C.J., BAYLEY and CAMPBELL, 
JJ.—Verbal evidence is not admissible to vary or 
iter the terms of а written contract where there 
ів по frand or mistake, and in which the parties in- 
tend to express in writing what their words import. 
The parties cannot show by mere verbal evidence that 
at the time of the agreement what they expressed by 
their words to be an actual sale was intended by 
them to bea mortgage only. It is, however, material 
to enquire whether, having regard to the acts and 
conduct of the parties and having reference to the 
amount of the alleged purchase-money and the real 
value of the interest to be sold, the parties intended 
the writing to operate as an absolute sale and treated 
the transaction as such, or as a mortgage only. Per 
Мовмлм and Punpit, JJ.— Parol evidence is ad- 
ible to that & bill of sale, thouyh absolute in 
its terms, was a mortgage. KAsur NATH CHATTERJEE 
v. CHANDI CHARAN BANERJEE 

[B. L. R, Вар. VoL, 883:5 W. R., 68 


Raspes Koonwarez e. Sars DYAL Sivon 
[7 W. R., 334 


36. — Mortgage—Ab- 
solute sale, Deed of.—A, by a deed purporting to be 
a deed of absolute sale, conveyed certain property to 
В. The deed was registered. С claimed a right of 
pre-emption. Held per РЕАСОСК, C.J., BAYLEY and 
CAMPBELL, JJ. (NORMAN and PUNDIT, JJ., dissent- 
ing), that the acts of the original parties or their 
statements could be admitted as against a third party 
to prove that their intention was different from that 
which their written deed expressed and was intended 
by them to express. MALUK CHAND SUBMA г. 
Kanto CHANDRA SURMA 

[B. L. R., Вир. VoL, 899: 5 W. В., 76 


817. —— — -- Evidence Aot 
(I of 1872), г. 99—Oral eridence to show intention 
of parties.—A deed of sale of land for value was 
accompanied by a deed of agreement between the 
parties for purchase back by the vendor of the land 
‘on payment by him of money to the vendee on а 
future date fixed. The deeds were followed by 
transfer of possession to the vendee and his receipt of 
the profits. The vendor did not exercise his right of 
re-purchaae ; but after many years gave notice of his 
intention to redeem, and brought this suit to enforce 
his risht of redemption as upon  mortzage by 
conditional sale. //e/d that oral evidence for the pure 
pose of ascertaining the intention of the parties to 
the deeds not admissible, being excluded by the 
enactment in в. 92 of the Indian Evidence Act, 
| 1872. This case had to be decided on а consideration 

of the documents themselves, with only such extrinsic 


evidence of circumstances as might be required to 
LIE 
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2, EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES—concluded. 


show the relation of the written language to existing 
facte, BALXisBEN Das v. Loon 


Affirming decision of High Court. 

[L L. R., 19 АЦ, 484 
38. ——— Evidence Act (I 
of 1879), s. 99, cl. 5— Ecidence of previous dealings 
Between parties when admissible.—Rvidence of pre- 
vious dealings is admissible only for the purpose of 
explaining the terms used in & contract and not to 
impose on party an obligation as to which the con- 
tract is silent, or to read into it a liability which 
would otherwise not exist. It was impossible to find 
in dealings carried out on the basis of signed indents 
any clue to the intention of the parties when not only 
was no indent signed, but the defendant refused to 

sign опе. MAHOMED Hast JIVA о. SPINNER 
[L L. R., 24 Bom., 510 
30. ———— Deed, Delivery 
of—Escrow.—Where a deed is delivered to the 
party in whose favour it is executed, evidence is not 
admissibleto show that it was intended to operate as 
an escrow only. MOHsUM ALLY v, BALASOO Korn 


[3 Hay, 576 

40. Purchase under 
joint deed—Agreement аг to di аны the 
plaintiff and defendants purchased property by a 


joint deed,— Held that parol evidence we Prey ania а 
io от the terms on which they agreed amongs 
themselves to purchase it and also gr" рч 
which the land so purchased was to be divided. 
Бам GuTTEE о. IBRAHIM ISMAILIJER SEEDAT 

[7 W. R, 868 


3. VARYING OR CONTRADICTING 
WRITTEN INSTRUMENTS. 

41. Bvidence to vary deed— 
Evidence of conduct of porties—Oral stipulation 
at variance with a written document—Evidence 
dot (І of 1872), s. 99.— Evidence cannot be admitted 

ve а contemporaneous oral stipulation varying, 
taling to, or subtracting from, the terms of a written 
са Evidence of the acts and conduct of the 
to & written contract is not admissible if ten- 
lered solely in support of an oral stipulation varying 

ite terms. DAIMODDEE PAIX г. KAIM TAXID, 
[L L. R., 5 Calc., 800: 40. L R, 410 
Parol evidence is 
inadiaible to rary the terms of written document, 
except under special circumstances, Ram DEYR 
Кожев c. Bisuzx DYAL Sine . 8 W. RB, 339 

43, — — — — — — — Fraed or mir 
take, Allegation of.—Parol evidence cannot be admit- 
ted to contradict & deed except when fraud, mistake, 

or the like Li os декон & Co. т. 
Окнох Снокодв Dorr У. R., 1864, 58 


Казым MUNDLE v, Noor Bross ТУ. B.,76 
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8. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS —continsed, 


44. Conduct of 
parties—Inadequacy of consideration.—Parol evi- 
dence is not admissible to alter or vary a written 
document, even if the inadequacy of the considera- 
tion and the conduct of the parties show that the 
transaction was different from what appears in the 
instrument or writing. MADHAB CHANDRA Ror v. 
GANGADHAR SAMANT 

[8 B. L. В, A. C, 83:11 W. R., 450 

45. Contemporaneous 
agreement.—Oral evidence is admissible in equity 
where, by way of defence, the object is to get rid of a 
written contract of а sale of land by showing that it 
is not the contract really entered into by the parties, 
but the evidence must be very powerful to induce the 
Court to believe that the terms expressed are not the 
real ones, Evidence of a coutemporancous oral agree- 
ment to suspend the operation of a 
of sale until an agreement for a re-sale is executed is 
admissible ва а defence even ins Court of law. DaDa 
НомаЛ о. BABAJI JAGUSHET 

[3 Bom, 38: 8nd Ed., 36 

48. Evidence Асі, 
г. 92,—Where the defendant claimed the property 
as a preferential heir, and also set up an alternative 
defence of an alleged oral agreement cancelling а 
registered deed of sale of property by her co-widow 
to the plaintiffs, the lower was of opinion 
that prov. 4 of s. 92 of the Evidence Act (I of 1872) 
was в ber to any inquiry into the merits of this de- 
fence. Held that the lower Court was wrong. The 
object of the oral agreement was not to rescind the 
original transaction, but to transfer вау rights 
acquired by the plaintiffs to the defendant, and "м 


an entirely new transaction. — BAKHMABAI 
TUKARAM . . . L L. R., 11 Bom., 4i 
4T. Suit in Small 


Cause Cowrt—Agreement not correctly stated in 
deed.—ln a suit in a Small Cause Court to enforce в 
written agreement, the defendant has a right to set 
upand adduce parol evidence to prove such в state of 
facta as would show that the instrument did not 
correctly set forth the terms of the arrangement 
between the parties, and thereby justify the Court 
in ite character of в Court of equity in amending 
the agreement in & suit for that express 
FREWIN v. PAUL. . " 538 
48. as. on bond— 
Intention of parties as to penal clause.—In « suit 
on & bond the defendant sought to adduce evidence 
to show that after the execution of the bond the 
plaintiff stated that a certain clause as to a high rate 
Of interest in default was intended to operate as a 
penal clause, and that the conditions therein would 
not be enforced. Held that the evidence tendered was 
not admissible. Bakshu Lakshman v. Govinda 
Kanji, I. L. R, 4 Вот, 594; and Hem Chunder 
Soor v. Kally Chura Dass, I. І. В. 9 Cale, 528, 
approved and distinguished. Benary LOLL Doss r. 
Ты Naraw . A . L L. R,, 10 Calo., 764 
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49. à Proof of con- 
sideration different from that expressed im contract. 
—Parol evidence is inadmissible to show that in an 
agreement to pay an annuity there was a considera- 
tion for the granting of the annuity different from 
that expressed in the agreement, JAYAR ALI Nizam 
Аы е. AHXED ALI Imam HAIDAR Вакен 

[5 Bom., A. С., 87 

50. — — — — — — — Evidence Act 
(I of 1872),5.92, pror. 4—" Oral agreement” — 
Variation of terms of registered instrument—Oral 
agreement to reduce rent.—Tho lessor of certain land 
held by the lessee under а registered deed of lease 
agreed to a reduction in the rent. The agreement was 


not reduced to writing, but rent was thereafter paid ` 


and accepted at the reduced rate. On a mit bei 
brong ht to recover arrears of rent at the rate reserved 
in the registered deed,—Held that, under в. 92, 
prov. 4, of the Evidence Act, an vent to accept 
reduced rent cannot be implied or inferred from the 
acts and conduct of the parties; and an unwritten 
agreement, if so implied, amounts to an oral agree- 
ment within the meaning of the proviso. Tho word 
“oral” is used in в. 92, prov. 4, of the Evidence 
Act in the sense of being not committed to writing, 
and the words “oral agreement” in that section ine 
clude all unwritten agreements, whether arrived at 
by word of mouth or otherwise. MAYANDI CHETTI 
r. Ошув . .  . LI R, 23 Mad, 961 


51. — — Evidence to contradict deed 
— Contract contained im written instrument— 
Custom, Evidence of.—Whero a written instrument 
provided fora joint tenancy and joint contract by all 
the parties executing to pay the whole rent of & 
village without any reference to the quantity of land 
in the holding of each, — Held that oral evidence тнв 
not admissible to show that separate specific contracts 
were entered into by each of the parties, and it made 
no difference that the evidence was put forward as 


evidence of в custom. Моввів e. PANCHANADA 
Puy . 0. 5 в Mad, 
58. Subsequent 


written agreement to abate rent—Variation of 
lease— Evidence Act (I of 1872), г. 92 —Form of 
decree.—In the year 1879 the plaintiff granted а 
lease of certain lands to the father of the defen- 
dants. In May 1889, he agreed in writing to allow 
te defendants an snimas of rent to the extent of 
100 per annum. This agreement was not registered, 
but was stated in the plaint in a previous suit 
brought by the plaintiff. He subsequently brought 
a suit against the defendants for the recovery of the 
entire amount of the original rent, Held that the 
defendants could rely on the agreement, and that 
в. 92 of the Evidence Act (I of 1872) did not apply to 
it. Held therefore, the order of the District 
Judge, that the decree for the entire amount of the 
original rent must be set aside, and а decree made 
for the amount of rent duc at the reduced rate. 
Заттавн CHUNDER SIRCAR ©. ОномРОТ SINGH 


LI. L. R., 24 Calc., 30 
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58. Evidence of 
verbal agreement not to enforce document. When 
à plaintif attempts to enforce, as a contract of loan 


binding upon the defendant, immediately upon its 
execution, an instrament which he ver ly agreed 
at the time should not so operate, and for which the 
defendant received no consideration, the latter may 
give evidence of the verbal agreement. ANNAGURU- 
BALA CHETTI c. KRISTKASWAMI NAYAKAN 

О Mad., 457 


Bt. Contemporaneous 
oral agreement—Evidence Act, г. 92.—Plaintiff 
sued to recover #21,650-5-1, balance of and 
interest due. He alleged in his plaint that between 


1867; that in October and December 1867 defen- 
dant paid the sum of 25,000 and £8,000 res 
tively in part liquidation of the debt, but since 
20th December 1867 refused any further payment. 
Defendant answered that this debt due by the late G. 
F. Fischer had been validly released by the terms of 
an assignment dated 29th July 1871; that the re- 
ceipt given by defendant was mere acknowledgment 
of the ent of 925,000 by the plaintiff to the 
late G. Fischer, and imposed no obligation on de- 
fendant to pay the said amount ; that there was no 
consideration or defendant's promise to рау #25000; 
that when defendant executed the receipt, he was not 
aware of the effect af the release ; and that the part 
Payments were made under a mistaken idea of liability. 
‘At the hearing it was not disputed that в releasc 
was executed, and that this claim was embodied and 
intended to be embodided in that written release, 
but it was attem e pet op e contemporaneous 
oral agreement, leaving this claim as a subsisti 
demand. The Civil Judge dismissed the suit, peni 
ing that this oral evidence could not be adduced to 
contradict the written release, Held on regular 
appeal that the Civil Judge was right. The prin- 
ciple is,—Is the matter of the contemporaneous 
oral № во outside the scope of the written onc 
that they can logically subsist together, so that the 
oral shall neither contradict nor modify the written P 
In the present case, to set up an oral ent that 
the sum released should in fact be paid is to deal 
with an object already embodied in the written agree- 
ment in a manner antagonistic to its provisions, It 
is not only to vary what the words do mean, but 
what they were intended to mean. The subsequent 
receipt for the money did not саа a debt, for the 
release had already extinguished it. Рівсикв г. 
Fucum . б . . Mad. 

55. Evidence Act, 
г. 929—Agreoment for renewal inconsistent with 
terme ef lease.—In a suit by a lessor for possession 
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and for occupation after the expiry of a lease for 
three years, the defendant pleaded that it had been 
verbally agreed between himself and his lessors that 
he should be entitled to renewal of the lease for & 
further period of three years, if heso desired. Held 


that evidence of this ога] agreement was inadmissible | 


under в. 92 of the Indian Evidence Act (I of 1872), 
being inconsistent with the terms of the second clause 


of the lease, which was as follows:—“ If you mean | 


mo to vacate at the completion of the term, you must 

give one month's notice. 

will vacate aud give up possession to you.” ЕВВАНМ 

Рів MAHOMED v. CURSETJI SORABJI DE VITRE 
[LL В, 11 Bom, 644 


66, — — —— M Mortgage of, and 
advances to, indigo concern— Evidence Act, #.92.— 
AM, the manager of an indigo concern, under s. 243, 
‘Act УШ of 1859, by a decd dated the Ist February 


1873, in which the owners of the coucern joined, | 


which was duly registered, and which was made with 
the Court’s sanction, mortgaged the concern, and 
pledged and assigned the season's crop to A and B, 
who were parda-nushins, to secure repayment of a 
large sum of money, consisting partly of the balance 
of previous loans from the husband of 4 and В and 
partly of a new loan to the extent of what was de- 
seribed in the deed as the estimated outlay of the 
season. The decd provided that A and В should 
‘have a first charge upon the indigo tobe manufactured 
in the season in respect of the moneys secured 
thereby; that the indigo should be sold, subject to 
4’sand B's direction ; that until the debt was paid, 
H should have uo power to transfer, sell, or mortgage 


- the properties thereby mortgaged, pledged, and 


x 


assigned, or in any way to deal with the sale-proceeds 
of the manufactured indigo; and that 4 and В 
should have full power to arrange for the appointment. 
and dismissal of the servants of the coucern and for 
its better management. Previously to this, namely, 
in October 1872, М had, in pursuance of his letter of 
appointment, filed an estimate for the season’s outlay 
largely exceeding the sum mentioned in the deed as 
the estimated outlay, and had alleged that, at the time 
of executing the mortgage-deed, he had informed one 
C, who was the general manager of 4 and В, and as 
such was the only medium of communication between 
Mand A and B, that further advances would be neces- 
mary. According to M's account, C told him that A and 
B were unable to make further advances, and that he 
could, if they were needed, obtain them on the usual 
terme from the plaintiffs, who were indigo brokers, In 
previous years, during the lifetime of the husband of 4 
and В, whobad held similar mortgages of the concern 
and of the crop in those years to secure advances made 
by him, such advances had, with the mortgagee’s know- 
ledge, been supplemented by loans obtained from the 
plaintiffs on the security of a first charge upon the 
crop to the extent of such loans. And it was alleged 
by М that it was upon the understanding that the 
same course was to be followed in the present instance 
that the mortguge-deed to Aand В was executed. In 
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| a suit against 4, B, and M, to cetablish a first charge 

in respect of their advances to M upon 360 maunds of 
| the indizo,—Held per бавтн, C.J, Ривав and 
| Масрненвон, JJ., that the alleged oral agreement 
| between C and M, as to obtaining loans, if necessary, 

from the plaintiffs and giving them a first charge 
оп the season's indigo in respect of such loans, was in 
| direct contravention aud defeasance of the mortgage- 
deed to A and В, and was therefore inadmissible in 
evidence under & 92 of the Evidence Act. Mogan 
v. Мито Brat . . ТЬВ, 8 Calo, 58 


57. - Evidence Act, 
г. 92—Admissibility of parol evidence inconsistent 
with kabuliat.—Plaintiff having sued for arrears of 
rent payable under a kabuliat in respect of a share of 
four villages, the defendant pleaded that he had been 
put in possession of one only of the four leased to 
him, and that therefore he was not liable for the 
whole claim. Parol evidence was sdmitted to show 
that at the time the kabuliat was granted it bad been 
agreed between the plaintiff and defendant (the title 
of the former being under dispnte) that the whole 
rent payable under the kabuliat should bo payable in 
respect of such of the villages as should actually come 
into defendant’s possession. Held that such parol 
evidence was rightly admitted, there being nostipula- 
n in the lease that the defendant should only pay 
rent on being put completely into posscssion, and that, 
although payment of rent is not ordinarily enforced, 
unless the lessor puts the lessee into possession, it was 
quite competent to the parties to waive such privilege. 
Bam KiSHoRE Laut г. NAND RAM 
[4 C. L. В., 100 
68, —— — — — — ———— Evidemee Act, 
4. 92— Verbal assignment of rent of laud in lieu of 
interest—Jamog.—Subsequently to the execution 
and registration of в bond, a jamog was made orally 
betwecn the creditor and debtor, by which tho former 
agreed to take the rents of certain tenants of the latter 
in satisfaction of interest, the latter agreed to release 
| the tenants from payment of rent to himself, and the 
tenants (who were parties to the arrangement) agreed 
to pay their rents tothe creditor. No mutation of names 
was effected in the revenue registers. The creditor 
brought а suit against the debtor to recover the prin- 
cipal and interest agreed to be paid under the bond, 
alleging that he had never received any rents under 
the jamog. Held that the jamog was not a subse- 
quent oral agreement rescinding or modifying & con- 
tract which was registerod according to the law for 
the time being in force within s. 92, prov. (4), of 
Act 1 of 1872. Асто SINGH г. AJUDHIA SAHU 
(LL.B, 9 All, 249 


59. Evidence Act (I 
| of 1872), s. 92, prov. 4—Endorsement on grant— 
Transaction distinct from original grant.—The 
iff sought to attach a certain hak as belonging 
iudgment-debtor Æ. The defendant, who waa 
the original grantor of the bak, pleaded a re-grant of 
| the hak to himself. In support of this ples, the 
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defendant produced from his possession the original 
sanad bearing the following endorsement by Æ :—" You 
have passed mo в receipt for the sanad. I have accord- 
ingly given you the ownership of the sanad. Thercfore 
over tho said sanad I have no right or title.” Tho 
defendant offered to put in this endorsement and aleo 
tendered the evidence of K's brother. Held that tho 
alleged re-grant wasa transaction entirely distinct from 
the original grant, and therefore not опе falling under 
prov. 4 to в. 92 of the Evidence Act (I of 1872). 
The defendant was at liberty to adduce evidence to 
prove this transaction, HERAMBDEV DHABNIDHAR- 


рну v. KASHINATH BHASKAR 
(LL.B, 14 Bom., 478 


60. ——— Evidence to add terms to 
Geed— Ecidence Act, s. 92—Suit. for specific per- 
formance of written contract subsequently caried 
by parol.—A registered lease, renewable at the former 
rent at the expiration of the period fixed thereby, 
having been granted, it ар] that the lessors were 
entitled to & 6 annas share only instead of to tho 
whole property leased. It was alleged by the lessco 
that it was then verbally arranged that the rent should 
be reduced in proportion, and the lessee in fact did pay 
the rent during the term in proportion to the interest 
of the lessors. On the expiration of the term, he sued 
for specific performance of the contract, as modified, 
7 for a renewal of the lease of the 6 anuas. Held that 
evidence of the parol variation of the contract was 
not admissible under в. 92 (4) of the Evidence Act, 
and that the plaintiff was not entitled to the relief 


sought. Dwarka Nats CHATTOPADHYA с. Вново- 
BAN PANDA 0. 5. 708,677 
61. — Evidence to add terms to 


eontr&ct—Eridence Act, в. 92, prov. (8)— 
Parol evidence in addition to condition 
kisthundi—Part performance of portion of obliga- 
Hom im kistbundi.— Рег GARTH, C. ‘Where, at 
the time of the execution of a written contract, it is 
orally agreed between the parties that the written 
agreement shall not be of any force until some condi- 
tion precedent has been performed, the rule that parol 
evidence of such oral agreement is admissible to show 
that the condition has not been performed, and con- 
sequently that the contract has not become binding, 
cannot apply to в case where the written agreement 
had not only become binding, but had actually been 
performed as to а large portion of its obligations. 
‘The true meaning of the words “ any obligation ” in 
the third proviso to в. 92 of Act I of 1872 is any 
obligation whatever under the contract, and not some 
particular obligation which the contract may contain. 
JUGTANUND МивзЕВ т, NERGHAN SINGH 

[L L. R., 6 Calc., 433: 7 C. L. R., 847 


ва. Evidence Act, 
4.92— Bond—Contem poraneous oral agreement pro- 
ну for mode of repayment.—In defence to а 
suit upon в hypothecation bond payable by instal- 
ments, it was pleaded that at the time of the 
execution of the bond it was orally agreed 
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that the obliges should, in licu of instalments, 
have possession of part of the — hypothecated 
Property, until the amount due on the bond 
should have been liquidated fiom the rents; that in 
accordance with this agroement, the plaintiff obtained 
Possession of the land ; and that he thus realized the 
whole of the amount due. He/d that the oral 
agreement was not one which detracted from, added 
to, or varied the original contract, but only provided 
for the means by which the instalments were to be 
paid, and that it was therefore admissible in evidence. 
Raw Важнан е. Durjan . L L. R., All, 302 


The defendant 
admitted execution of the kabuliat, but asserted that 
he executed it in order to enable the plaintiff to sell 
the land at a high price, the plaintiff agreciug to 
make over to him #282 out of the »urchase-moncy, 
and to obtain for him from the purchaser a maurasi 
pottah of the land; it never having been intended 
that any rent should be payable under the kubuliat. 
Held that evidence of the oral agreement was 
admissible for the purpose of proving the fraudulent 
character of tho transaction between the partics. 
Kasur Natu СНОСКВВВИТТХ о. BRINDAKUN 
СноскЕввотту I L. R., 10 Calc., 649 


64. Evidence Act, 
1872, в. 92—Time bargain— Wagering contract 
Sale of Government securities.—The question whe- 
ther an unambiguous written contract for the sale 
and purchas of Government paper is в contract or 
agreement by way of wager must. be decided on the 
expressed terms of the contract itself, and parol evi- 
dence is not admissible to vary or contradict those 
terms. JUoormwATH Sew Вох v. Вам DYAL 

[L L. R., 9 Calc., 791 


65. -E 
а. 92, proc. I—Contract— Wages 
Bombay Act III of 1565—Oral evidence adi 
sible to prove a contract to be a gaming transac- 
tion.—In an action on s contract for the purchase 
and sale of goods on & certain day the defendant 
pleaded that the contract was а wagering contract; 
that the partics never intended to give or take 
delivery of the cotton, and that the contract was 
therefore void. Held that oral evidence was admis- 
sible to prove the detence set up by the defendant, 
ANUPCHAND HEMCHAND v. CHAMPSI UGERCHAND 

[L L. R., 13 Bom., 585 


ee. A 
(I of 1879), 
an agreement in writing to sell is only wager.— 
Oral evidence is admissible to show that an agreement 
in writing to sell is really only an agreement by way 
of wager. (See Evidence Act, s. 92.) — Annpehand 
Hemchand v. Champsi Ugerchand, 1. L. В. 12 
Bom. 585, followed. Juggernauth Sew Виз v, Ram 
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Dyal, I. І. R, 9 Сас. 791, diwented from. 
Doss v. 


Езноов . VENKATASUBBA RAO 
[L L. R., 17 Mad, 490 
67. Evidence Act, 
2. 99—Bi Izciwaion of evidence o; 


oral agi agreed between the Налі 
of Bengal at Calcutta and C & Co, who carried on 
business there, that the branch of the Bank at 
Cawnpore should discount bills toa certain extent 
drawn by C, who carried on business at Cawnpore, 
on C Ф Со, goods to be consigned by rail to 
С & Со, and that the railway receipts for such 
etignmenta should be forwarded to C 4 Со, through 
the Cawnpore branch of the Bank. С accordingly 
drew a bill on С 4 Со. payable twenty-one days 
after date, which the Cawnpore branch tol the Bank 
discounted, receiving she nimy receipt for eu 
goods consigned to C $ Co. Co. having acce] 
this bill, the Bank handed over the railway receipt 
о Шеш. Ina suit by the Bank against C on the 
bill, the latter set up aa defenco that the bill had 
been discounted by the Bank on the oral understaud- 
ing that the railway receipt was not to be trans- 
ferred to C 4 Со. until they had paid the amount of 
the bill, and that the had, by the breach of 
this condition, determined the defendant's liability. 
Held by 8твмент, J. (Srarxix, J., dissenting), 
that evidence of such oral understanding was not 
admisible even under prov. 8 of s. 92 of Act I of 
1872. Comxw e. BANK oF m: 


L. R., 2 AIL, 596 


68. ——___________ Evidence Act, 
а. 99, prov. (4)—Oral agreement to rescind reg 
tered contract-—D wold. house to P and execute 
a deed of conveyance which was duly registered. Р 
did not pay the money, and therefore did 
not get Possession. Shortly after the conveyanco 
had registered, P returned it to D, with an 
endorsement thereon to the effect that it was 
returned because P was unable to pay the purchase- 

money. In a suit by the purchaser at an execution- 

sale of the right, title, and Iri of P in the house 

against D for possession, — Heid, the conveyance by 

DP beris been registered, no oral agreement to 

could be proved under the Evidence Act 

(I of Wet aea) в. 92, prov. (4). UxupxAL Mori- 
ВАВТ с. Davo він Duorpma 

О. L. R., 3 Bom., 547 


Evidence to vary nature 
Fr deed—Parol evidemce to vary contents of 
docements— Mortgage by Hindu ^ parda-mashin 
lady—Ezecetion, Pro} S-in a mitto enforce a 
mortgage against a Hindu parda-nashin lady, the the 

Court Бакы look strictly Py aie circumstances under 
which the mortgage was executed; and if it appears 
that she was acting without sufficient advice, that 
her ignorance was taken advantage of, or that undue 
influence was exerted to induce her to execute the 
deed, the Court will refuse to enforce the re. 
The onus is upon the party interested in uj g 
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the transaction to show the absence of undue influ- 
ence, and that its terms were fair and equitable. 
He should show that the party he wishes to bind 
had good advice in the matter, and acted therein 
independently of himself. ‘This is especially so 
when there was any fiduciary relationship between 
the contracting parties. Kanal LALL JOWHABI с. 
Kaxım Юрам . В.І. R., О. C., 81 note 


T0. Deed of sale.— 
Oral evidence is not admi 
sale which by its terms is clearly absolute. 
BUXDHOO MoOKERJEE v. LUCKHEESSURES DEBIA 

[W. R., 1864, 388 

Bax Doonan SeN v. ВАРНА Nara SEN 

(38 W. R., 107 


— ——— Parol evidence 
qualifying aw engagement sn a written document— 
Admissibility of auch  eridemce.—The proper 
meaning of prov. 8 to в. 92 of the Evidence Act 
(I of 1872) is that а contemporaneous oral agreement, 
to the effect that a written contract was to be of no 
force or effect, and that it was to impose no obliga- 
tion at all until the happening of certain event, 
may be proved. An agreement purporting to 
provide that the promise to pay on demand in a 
promissory note, though absolute in Ив terms, was not 
to be enforceable by mit until the happening of a 


JIBUN BEROWOGY e. OGHORB NATH CHATTERJEE 
[L L. R., 25 Calc., 101 
W. N., 188 


та. Conveyance by 
lease and release in fee, under the circum. 
stances, held to be subject to а parol defeasance, and 
to be in the nature of а mortgage, with а power of 
repurchase on the footing of redemption; and а 
reconveyance was Morry аі, SBAL e. 
ANNUNDO CHUNDER SANDLE 
[5 Moore's L A., 79 
78. — —— — — — — Parol evidence 
E be received to show that, notwithstanding a 
ed purports to be a deed of abolute slo, the true 
the transaction is в mortgage. KASHINATH 
Mor s v. Nowoowry Коокроо . . В, 83 
Sooxwa Mxupms е. бткрноо Вам Мокрі 
03 У. R., 264 
ВАанзаноВ Dass ©. Barss Маринов Doss 
(18 W. R., 956 
NANDOLALL MITTER v. Рвовонно MOYER DBBIA 
[19 W. R, 333 
74. 


Allegation of 


fraud amd collusion—Ezeoution of desd.—In s 


‘suit by а pardah lady to set aside a bill of sale, 
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execution of which by her had been obtained by 
collusion and fraud, the Court admitted parol 
evidence to show that the bill of sale was intended by 
her to operate only аз в mortgage, and to vary the 
rate of interest therein stipulated for. MANOHUR 
Dass e, Buacasatt Dasi lB. Г. R., О. C., 28 


16. ——————————— 
of sale Suit for specif, performance In amit 
for specific performance of an agreement to convey 
certain property, the contract, which was in writing, 
was admitted by the parties ; but the defendant 
alleged that there had been an understanding ver- 
bally como to that, if he repaid the consideration- 
money with interest, etc., to the plaintiff within two 
years, the plaintiff would reconvey the premises to 
him,— Held that the defendant could give parol evi- 
dence to supplement the written contract, and show 
that it was intended to be a mortgage and not an 
absolute bill of sale. BHOLANATH KHETTRI r. 
KALIPRASUD AGURWALLA B. L. R., 89 


Te. Evidence Act, 
+. 99—Oral. agreement contemporaneous with deed 
of sale.—The defendant admitted the execution of в 
deed of sale, but alleged that contemporaneoualy with 
it he entered into an oral agreement with the vendee 
that the deed was to be merely в security for the 
payment of а certain sum of money by the defen- 
dant to the vendee, and that large portion of the 
sum‘eo secured had already been paid to the vendee. 
Held in special appeal that, as the alleged agreement 
was wholly inconsistent with the terms of the deed 
vf sale, evidence to prove such ent was 
excluded by Act I of 1872, & 92. Mwity Lall Seal 
v. Annundo Chunder Sandle, 5 Moores I. A. 72, 
distinguished. ВАМАРА ©. SUNDARDAS JAGJI- 
VANDAB В . I. L. В.,1 Bom., 888 


т. Mortgage— 
Sale—Oral evidence when addmissible to proce that 
an apparent sale is a mortgage— Evidence Act (I of 

+1872), гг. 91, 92, and 115—Conduct of arties— 
pecia Relief Aet, s. 96.—A party, whether plain- 

tilt or defendant, who sets up a contemporancoas oral 

um ing that an apparent salo was 
really в mortgage, should not be permitted to start 
his case by offering direct parol evidence of such oral 
agreement; but if it appear clearly and unmistake- 
ably, from the conduct of the parties, that the trans- 
action has been treated by them ва а mortgage, the 

Court will give effect to it ва a mortgage, and not as 

в sale, and therefore, if it bo n. to ascertain 

what were the terms of the mortgage, the Court will 

for that purpose allow parol evidence to be given 

of the original oral agreement. Daimoddee Paik v. 

Kaim Taridar, I. L. B., 5 Cale., 800, dissented from. 

‘Although parol evidence will not be admitted to 

prove directly that simultaneously with the execu- 

tion ofa bill of sale there was an oral agreement 
by way of defeasance, yet the Court will look to the 
subsequent conduct of the parties, and if it clearly 
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appears from such conduct that the apparent vendee 
treated the transaction as one of mortgage, the Court 
will give effect to it as a mortgage and nothing more. 
It is & mistake to reject evidence of the conduct 
of parties to a written contract on the ground that it 
is only an indication of an unexpressed unwritten 
contract between them. Conduct is, no doubt, evi- 
dence of the agreement out of which it arose; but it 
may be very much more. In many cases it may amount 
to an estoppel. In such а case it is clear that evidence 
of conduct would be strictly admissible under s, 116 
of the Evidence Act ¢ of 1872). And even when 
conduct falls short of a legal ostoppel, there is nothing 
in the evidence Act which prevents it from being 
proved, or, when proved, from being taken into con- 
sideration. Courts of Equity in England will always 
allow » party (whether plaintiff or defendant) to 
show that an assignment of an estate, which is on 
the face of it an absolute conveyance, was intended 
to be nothing more than a security for debt, and they 
will not only look to the conduct of the parties, but 
will admit mere parol evidence to show or explain the 
real intention and purpote of the parties at the time. 
"The exercise of this remedial jurisdiction is justified 
оп two grounds, oiz., part performance and fraud. 
The Courts in India are not precluded by the 
Evidence Act from exercising a similar jurisdiction. 
The rule of estoppel, as laid down іп в. 116, covers 
the whole ground covered by the theory of part per- 
formance, That section does not say that, in order to 
constitute an estoppel, the acts which a person has been 
induced to do must have been acts prejudicial to his 
‘own interest. Its terms are sufficiently wide to meet 
the case of grantor who has simply been allowed to 
remain in possession on the understanding and belief 
that the transaction was one of mortgage, and thus 
every instance of what the English Courts call “part 
performance? would be brought within th» Indian 
ruleof estoppel. But the ground upou which this 
jurisdiction of the Courts in Indis may most safely 
be rested is the obligation which lies upon them to 
prevent fraud. ‘The Courts will not allow a rule, or 
oven a statute which was passed to suppress fraud, to 
be the most effectual encouragement to it, and accord- 
ingly in England the Courts, for the purpose of 
preventing fraud, have in some cascs set aside the 
common law rules of evidence and the statute of 
frauds, The Courts in India have the samo justifi- 
cation in dealing similarly with the obstacles inter- 

by the Evidence Act. In thus modifying 
the rules laid down by ss. 91 and 92 of that Act, the 
Courts will not be acting in opposition to the inten- 
tion of the Legislature, which by enacting the 
provisions of в 26, cl. (с), of the Specific Relief 
Act (I of 1877), has shown an intention to relax the 
rules of the Evidence Act so as to bring them iuto 
conformity with the practice of the English Courts 
of Chancery. Quere—Whether prov. (1) tos. 92 
of the Evidence Act is no large enough to let in 
evidence of such subsequent conduct as in the view 
of the Court of Equity would amount to fraud, and 
would entitle a grantor to & decrco restraining the 


( ans ) 
EVIDENCECPAROL EVIDENCE 


—continued. 


3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS—continued. 


grantee from proceeding upon his document. Barsu 
Тажанмам г. GOVINDA KANJI 
[L L. R., 4 Bom., 594 


Evidence Act, 
m of scidence to contradict docu 
ment.—A, by isi af ол face; trons: 
ferred certain land to В for the sum of #379. A 
alleged that at the time the transaction was entered 
into it was understood and orally agreed that the 
sale was merely by way of security for the payment 
of 9400 due to a third party, C, under в compro- 
mise made by 4 with C for the satisfaction of a 
decree for 832, which the latter held against 4; 
and that it was at the same time orally agreed 
between A and 8 that on the payment of the money 
by 4 to C the deed of sale should be delivered to the 
former. Subsequently 4 brought a suit against В 
for the return of the kobala, alleging that the whole 
of the money had been paid to A. Held that в. 92 
of the Evidence Act, І of 1872, prevented the ad- 
mission of evidence of the oral agreement to contra- 
dict the decd of sale which had admittedly been con- 
temporaneous Ram Dyar Basrig г, HEERA LALL 
Paray . . . . 9C. LER, 


19. — — — — — ———— Eidence Act, 
а. 99— Ecidence contradicting document — Mortgage 
— Conditional sale.—It does not necessarily follow 
from s. 92 of the Evidence Act that subsequent 
conduct and surrounding circumstances may not be 
given in evidence for the purpose of showing that 
what on the face of it is в conveyance is really в 
mortgage. This rule turns on the fraud which is in- 
volved in the conduct of the person who is really a. 
mortgagee, and who sets himself up as an absolute 
purchaser, and the rule of admitting evidence for the 
purpose of defeating this fraud would not apply to 
‘an innocent purchaser without notice of the existence 
of the mortgage, who merely bought from a person 
who was in possession of title-decds and was tho 
ostensible owner of the property. Kast Хати Dass 
v, Новвінов MOOKERJER 

[L L. R., 9 Calc, 898:18 C. L. R., 11 


80. ————— Evidence Act (I 
of 1872), г. 99— Mortgage—Sale—Conduct of 
parties— Oral. evidence when admissible to prove 
that an apparent sale is a mortgage— Admissibility 
of parol evidence to rary a written contract.—The 

fefondant, in answer to & suit by the plaintiff for 
possession of certain land, alleged that tho kobala, 
which purported to be an out-and-out sale in favour 
of the pla.ntiff aud on which the plaintiff based his 
title to the property, was intended by the parties to 
operate only as a mortgage, and to provesuch allega- 
tions tendered evidence of the circumstances under 
which the kobala was executed, and of the conduct of 
the parties to show that the document had all slong 
been treated as в mortgage and intended to operate as 
such. Held that such evidenco was admissible. 
Held also that в, 92 of the Evidence Act made no 
alteration in tho law as laid down in Kashi Nath 
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Chatterjee у. Chandi Churn Banerjee, В. І. Ry 
Sup. Vol., 393, but is in accordance with what was 
decided in that case. — Bakzu Lukshman v. Govinda 
Kanji, І. І. Ry 4 Bom., 594, followed. Ram 
Doyal Bajpai v. Heera Lall Paray, 8 С. І. В» 
886, and Daimoddee Paik v. Kaim Taridar, I. L. 
Е. 5 Calc. 800, dissented from, Hs CHUNDER 

Sook г. Katty Сновм Dass 
(LL R., 9 Calc., 528: 13 C. L. R., 287 


81. Evidence Act (I 
of 1872), в. 92—Oral evidence to show that ањ 
apparent sale-deed was а mortgage.—ln в suit by 
an attaching creditor to set aside an order (which 
allowed an objection made to his attachment by one 
claiming under в sile-decd from the judgment-debtor), 
and for the declaration of the judgment-debtor's 
title, the sole issue framed was whether the sale-deed 
was bond fide and supported by consideration. 
Held that tho plaintiff was entitled to show by col- 
lateral evidence that the sule-deed was really a 
usufructuary mortgage, and that the mortgage had 
expired. VENKATRATNAM с. REDDIAR 


[L L. R., 13 Mad., 404 


82. — — — — — — — — Eridence Act (I 
of 1872), в. 92—Sale-deed—Contemporaneous oral 
agreement for re-conreyance—Mortgage.—In в suit 
to recover possession of land on the footing of в eale- 
decd executed by the defendants to the plaintifPs 
vendor, the defendants set up в contemporancous oral 
agreement for the re-conveyance of the land to them 
on the repayment of a sum of money then borrowed 
by them from the vendoe, and alleged that they had 
retained possession of, and held the pottah for, the 
land throughout. Held that the defendants were 
entitled to prove by oral evidence that the transac- 
tion was в mortgage and not в sale, unless the 
plaintiff was an innocent purchasct for value without 
notice of the mortgage. Lincoln v. Wright, 4 De 
G. § Ju 16, followed. . Venkatratnam v. Reddiah, 
І І. Е. 18 Май. 494, considered. RAXXEN v. 
Атлолррорлхан . — . L L. B.,16 Mad., 80 


83. о Eridence det 
(I of 1872), s. 92—Oral evidence when admissible 
to prove that ат apparent sale is a morigage— 
Admissibility of parol evidence to vary a written 
contract.—Oral evidence of the acts and conduct of 
Parties, such as oral evidence that possession remained 
with the vendor notwithstanding the execution of a 
deed of out-and-out sale, is admissible to prove that 
the deed was intended to operate only as a 
Рввоватн SHAHA є. MADHU SUDAN BHUIYA 

[L L. R., 25 Calc., 608 
2C. W. М. 568 

84. — —— — — — Evidence Act 
(1 of 1872), s. 99 —Evidence of conduct — Return of 
а lease—Intention of parties. Evidence of con- 
duct, as for instance return of a lease, is admissible 
in evidence undor в. 92 of the Evidence Act to provo 
that such return was due to an intention to make the 
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lease inoperative. Preonath Shaha v. Madhu Su- 
dan Bhuiya, І. L. R, 25 Calc., 608, followed. 
Suyama CHARAN MANDAL v. HERAS MOLLAH 

[L L. R., 26 Calc., 160 


$5. ———— Evidence Act 
(Lof 1872), в. 92, prov. 4—Mortyage—Power of 
aale— Suit to set aside sale under power of sala — 
Promise by mortgagee to postpone sale—Bri- 
dence of such promise admissible.—The plaintiff 
certain property to the first defendaut on 

28th December 1895. By the mortgage-deed the 
ge-debt was made repayable on 28th Decem- 

ber 1896. On the 12th May 1897, the first de- 
fendant sold it by suction under the power of sale 
contained in the mortgage-deed, and the second 
defendant wasthe purchaser. The plaintiff now 
sued to set aside tho sale and be allowed to redeem, 
alleging that on the day before the sale the first de- 
fendant had orally promised and agreed to postpone 
the sale for four days, and that the sccond defendant 
had notice of this fact before he purchased the pro- 
perty. Held that evidence of such oral agreement 
was admissible, lt was not an agreement to modify 
any of the terms of the mortgage; it was merely au 
agreement to forbear, for s period of four days, from 
the exercise of the power of sale given by the 
mortgage. It therefore did not fall within prov. 4 
of в. 92 of the Evidence Act (I of 1872). TRIMBAK 
GaxoapmaR Rawang c. Baacwanpas Mur- 
силир . .  LL.E. 28 Bom, 848 
86. ——— —— Evidence of agreement to 
pay interest on document—Eridence of com 
demporameows agreement—Suit on hath-chitta.— 
In в suit upon a hath-chitte, the Court, having 
regard to the informal nature of the document sued 
upon, allowed evidence to be given of а verbal agree- 
ment to repay the amount acknowledged with inter- 
‘est, no mention having been made as to interest in the 


hath-chitte itself. Uxzsm CHUNDER BANERJEE v. 
Монти Монс Dase — . . 9 C. L. R., 301 
81. Suit on promis- 


sory жое Мете s promissory note is silent se to 
interest, a verbal agreement made subsequently to 
the execution of the note to pay interest may be 
proved under cl. 3 of s. 92 of the Evidence Act. 
Ix тив MATTER OP SOWDAMONEE DEBYA ©. SPAL- 
DING . mr ae А . 13 C. L. R., 163 


88. — Suit on promis- 
sory ote.—When в note of hand promised repay- 
nent of а loan, with interest at five per cent., without 
stating either per mensem or per annum, —Held that 
the construction that interest was to be calculated 
without reference to time was contrary to all prac- 
tice, and that the ambiguity was one which might 
fairly be explained by previous transactions between 
the parties and by custom. MAHOMED SHAMSOO- 
DEEN c. ABDOOL HUQ . W. R., 1864, 379 

89. — Evidence to show rate of 
interest—Evidence Act, а. 92—Suit on promis- 
sory wote.—Suit for balance of principal due for 
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money lent, with interest thereon at Б per cent. per 
mensem. It appeared that the defendant, being 
indebted to plaintiff on a promissory note for 600, 
applied to him for в further loan of 11,500, propos- 
ing to lay out the whole amount of 2,000 in the 
rformance of a contract then subsisting between 
jimsolf and the Madras Railway Company and 
offering to give plaintiff a share in such contract; 
that plaintiff consented to lend the said sum payable 
with interest at 6 or 7 percent. per mensem in liew of 
becoming в partner, and also to give defendant two 
months’ previous notice on requiring repayment of 
the loan, Defendant demurred tothe rate of interest, 
which he said he would further consider on his return 
to Cuddapah, but, being in immediate want of the 
money, proposed to borrow it on в promissory note. 
Plaintiff accordingly, on the 13th October 1870, lent 
defendant 81,500, and obtained, in lieu of the note 
for R600, which was returned, в jissory note 
for 2,000, payable on demand, with interest at 12 
percent. per annum, which note, plaintiff alleged it 
was agreed, should be cancelled on receipt of a letter 
from the defendant fixing the rate of interest (this 
was denied by defendant). Defendant subsequently 
wrote two letters to plaintiff, agreeing to pay interest 
at 5 per cent. per mensem, and plaintiff endorsed the 
said note as cancelled. Plaintiff also alleged that he 
received interest at the rate of 5 per cent. per mensem 
for two months, and produced в witness who de] 
to that effect. This defendant denied. Held by the 
Original Court (following Abray v. Cruz, L. By 
B C. P., 87) that the oral evidence was inadmissible 
to show the rate of interest dehors that of the pro- 
missory note, and that the subsequent letters, offering 
a higher rate of interest, were without consideration, 
for there was not any evidence of forbcarance, and 
that the plaintiff had a right to sue on the promis- 
sory note the very day after it was made. Plaintiff 
appealed on the ground that the evidence was admis- 
Held by MORGAN, C.J., that the evidence 
ible : that the law is that, notwithstanding 
в paper writing which purports to be a contract may 
be produced, it is still competent to the Court to find, 
upon sufficient evidence, that this writing is not 
really the contract; and the risk of groundless 
defence does not affect the rule itself, though it sug- 
gests caution in acting on it; that in this case, at the 
time of the advance of the money, there was an 
agreemcnt touching the transaction of loan, although 
the rate of intercst was still unsettled and under dis- 
cussion ; the plaintiff declined to lend on the terms of 
a joint interest in the venture as proposed by tho 
defendant ; and the latter refused to pay the rate 
demanded ; before any final ent, and while the 
transaction was still incomplete, the note was given, 
not as в writing whicb expressed or was meant to 
express the final contract, but rather as в voucher, 
ora temporary and provisional security for the money 
pending the discussion respecting the rate of interest ; 
and that, if the note was thus given and received, it 
should not be regarded as the contract between the 
parties or as a written contract excluding other 
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evidence of the true contract. By KERNAN, J. (cone 
curring with the Chief Justice as to the admissibility 
of the evidence), that assuming that the promimory 
note did Fepresent a complete contract between the 
Лев, such contract was waived and discharged by 
the acte and agreement of the parties before breach, 
and a new contract, namely, the contract for larger 
interest, substituted. Abray v. Crus, L. В. 6 C. 
P., 87, distinguished, GuppaLu Ботина MUDAL- 
тав v. ÉUNNATTUR ARUMUGA MUDALIYAR 
Mad., 189 
90. ———— Consideration for deed— 
—Proof of comsideration— Recital in bond.—Oral 
evidence is i le to prove that consideration has 
not been paid аё all or iu full, notwithstanding the 
recital in the bond that full consideration has been paid. 
Wage MAHOMED e. Комов ALI — 7 W.R., 498 
91. — Proof. T want 
of consideration, or only portion paid.—Oral evi- 
lence may be received to prove that the consideration 
stated іп а deed to have been paid was not paid, but 
not to prove that only a small portion of the consi- 
deration stated in the deed to have been received in 
full was to be paid at the time, and that the rest was 
not only to remain in abeyance pending the result of 
a suit, but to be paid only in case of the successful 
termination of that suit. SHEWAB BINGH v. ASGUR 
AW v iv 6 W. È., 267 
92. Evidence to 
show only ge consideration of bond was 
received.—Where a suit was brought upon two native 
bonds executed by the defendant for the principal 
and interest reserved, and the bonds contained a 
statement that the principal had been borrowed and 
received in cash,—Held that it was open to the 
defendant to show by evidence that only a portion 
of the principal sum had been received by him. 
GAUREVALLABA RAMOHANDBA VELLIA Boua ya 
Nav с. УТВАРРА CRETTI . E 174 
88. о Proof of con- 
sideration stated in a deed.—S. 92 of the Evidence 
Act (I of 1872) prevents the admission of oral evi- 
dence for the purpose of contradicting or varying the 
terms of в contract, but does not prevent a party toa 
contract from showing that there was no considera- 
tion, or that the consideration was different from 
that described in the contract. Where, therefore, 
a deed of sale described the consideration to be 8100 
in ready cash received, but the evidence showed that 
the consideration was an old bond for R63-12-0 and 
936-4-0 in cash,—Held that there was по real 
variance between the statement in the deed and the 
evidence as to consideration, having regard to the 
fact that it is customary in India, when a bond is 
given wholly or partially in consideration of an 
existing debt, to describe the consideration as being 
“ready money received.” Нокомонанр e. Hima- 
LAL . . . . L L. R., 8 Вот., 159 
VasvpEvA BEATLU e. NABASAMMA 
[L L. R., 5 Mad., 6 
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94. Oral evidence 


when admissible to prove that consideration-mone 
stated in contract to hare been paid, has той be 
paid, but has been applied in a way agreed on be- 
tween the parties— Evidence Act, I of 1872, г. 92.— 
А deed of putowa contained a recital of the payment 
of the sum of 92,000 as bonus to the plaintiff by 
the defendant, the mode of payment being stated 
to be in cash in one lump sum. The plaintiff sued 
to recover the sum of #1,850, alleging that only 
3150 had been paid, and not 3,000 as recited 
in the putows. The defendant admitted that #850 
was due, and as to the remaining 91,000 alleged 
that at tho time of the transaction it was agreed 
that the sum of 81,000 was to bo retained by him 
on account of a debt due by one of the plaintiff’s 
relations to him. The plaintiff objected that the 
evidence of the agreement set up by the defendant 
was inadmissible, Held that, inasmuch as it was 
open to the plaintiff under prov, 1 of в, 92 of 
the Evidence Act to prove by oral evidence that 
the whole of the consideration-money had not been 
paid, it was equally competent to the defendant, 
in answer to such case, to adduce evidence to prove 
the true nature of the contract, and that the 
consideration was different from that stated in the 
contract. Не alo that the ples of the defendant 
substantially was that, although the consideration 
was fixed at 92,000, there was в separate oral 
agreement to the effect that out of that sum the 
laintiff was to refund #1,000 on account of the 
bt due from his relative, and that on this ground 
the oral evidence tendered was admissible under 
prov. 2 of в. 92 of the Act, the stipulation as 
tothe refund of the 11,000 not being inconsistent 
with the recital as tothe consideration in the contract. 
Lata Нгммат SAHAI SINGH с, LLEWHELLEN 
(I. L R., Ц Calc., 486 
95. — === -- Evidence Асі 
(1 of 1872), s. 92—Eridence to show manner in 
which consideration was agreed to be paid.— 
S. 92 of the Indian Evidence Act, 1872, will not 
debar a party to a contract in writing from showing, 
notwithstanding the recitals in the deed, that the 
consideration specified in the deed was not in fact 
id as therein recited, but was agreed to be paid 
ins different manner. Hukwm Chand v. Hira Lal, 
I. L. By 3 Bom., 159, Lala Himmat Sahai Singh 
у. Llewhellen, I. L. В. 11 Cale, 486, and Ram 
Bakhsh v. Durjam, I. L. R., 9 All., 892, referred 
to. Ікраватт г. LAL CHAND 
[L L. R., 18 AIL, 168 
Оп appeal to the Privy Council, the Judicial 
Committee, approving the decision of the High 
Court on the point, regard it as settled law that 
where there has been a false acknowledgment by 
recital iu a deed of sale of the payment by the 
of the consideration-money and its receipt. 
by the vendor, it is open to the latter to prove that no 
considerstion-money was actually paid, notwith- 
standing anything ins. 92 of the Indian Evidence 
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Act, 1872. That section does not enact that no 
statement of fact in a written instrument is to be 
contradicted by oral evidence. Where the considera- 
tion-money had been acknowledged to have been 
paid by а rectal in the saledeed to that ect, 
— Held that it was no infringement of the above 
section for a Court to accept proof that, by a collat- 
eral arrangement between vendor and purchaser, 
the consideration-money remained with purchaser 
in his hands for the purposes and under the conditions 
agreed upon between them. LALCHAND r, INDARJTT 
[L L. В, 93 All., 370 

LE, 97 I. À., 93 

4 C, W. N. 485 


96. — —— — Evidence to prove contract 
—Statule of Frauds—Voriance between bought 
and sold noter.—The defendant, в Hindu, entered 
into в contract of sale with the plaintiff through 
the medium of а broker. ‘The broker made no entry 
of the contract in his book, and there was a material 
variance in the bought and sold notes delivered 
by him. The notes were accepted and retained by 
the plaintiff and defendant respectively, In an 
action for non-delivery under the contract,— Held 
that the contract was made before the notes were 
written; the notes were sent by the broker to his 
principals merely by way of information; and the 
Statute of Frauds not applying, the plaintiff was 
at liberty to give parol evidence of the terms of the 
contract, CLARTON с. SHAW 

[9 В. L. В., 345: 16 W, R., 414 


97. Eridence to vary 
written contract — Evidence Act (I of 1872), в. 92— 
Bought and sold notes—Oral evidence as to matter 
om which document is silent—Damager.—The 
defendants agreed to purchase, to arrive from 
Messrs. Ralli Brothers, 3,000 maunds of copper, July 
shipment, and on the 18th August the defendants 
entered into a contract with the plaintiffs to sell to 
them 750 maunds out of this copper. The bought 
and sold notes, forming the contract between the 
plaintiffs and the defendants, corresponded one 
with the other, and constituted а contract for 
delivery of 750 maunds conditional on arrival within 
four months, Fifteen hundred maunds or there- 
abouts of this copper arrived at Ralli Brothers’ 
godowns within the time mentioned in the contract 
between the plaintiffs and the defendants. The 
defendants delivered to the plaintiffs 375 maunds 
6 chittacks of copper within time, and made no 
further delivery to the plaintiffs, no other shipment 
of the copper contracted for arriving within time at 
Calcutta. In в suit brought by the plaintiffs to 
recover damages for breach of contract to deliver, 
the defendants sought to show by oral evidence 
that the contract was for delivery of 750 maunds, 
if one-fourth of each of the successive arrivals 
at Balli Brothers’ godowns should, in the aggre- 
gate, amount to 760 maunds. Held that such 
evidence was inadmissible under в, 92 of the Evie 
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dence Act, and that the plaintiffs were entitled 
to recover. Japu Rar r. BHUBOTABAN NUNDY 
[L L. R., 17 Calo., 173 


6, — — — — — — — ——- Evidence Act (I 
of 1879), «s. 99 and 94 — Ecidence to show language 
of document not meant to apply to existing facts- 
Evidence contrary to submission to arbitration.— 
An executor having propounded s will and ар 
for probate, а caveat was filed denying the execu! 
of the alleged will, and the matter was duly regis- 
tered as a suit. The executor and the cavestrix 
subsequently referred “the dispute” to arbitration, 
igning a submission paper, which was as follows: 
To Bhangsali Kalidas Ramji. Written by us the 
undersigned. By this instrament we give to you 
in writing as follows: In: the matter of an 
application presented by Ghellabhai Atmaram 
Thambuwsla to obtain * power? (probate) from the 
High Court for the administration and enjoyment 
between us two persons of the property of Bei 
Godawari, widow of Darji (tailor) Bhowan Deva 
Dave, I Nandubai, the wife of Mulji Mala, having 
raised an objection, have got в caveat registered in 
the High Conrt. In the matter thereof, we the 
mid plaintiff (and) defendant have appointed you 
вл arbitrator to bring about a settlement of the 
maid dispute. As to whatever award you may make 
and give on arriving at a decision, the same is to 
be agreed to and abided by us two persons. In 
this matter we each other agree and consent to act 
according to your ‘award’ This submission paper 
we of our free will and pleasure and in sound mind 
and consciousness have made and delivered after 
having read and understood the same. It is agreed 
to and approved of by us, and our heirs and repre- 
sentatives in Court (and) the Darbar, Bombay. 
The English date the 80th of October in the year 
1893.” Before the arbitrator the parties were re- 
presented by solicitors, witnesses were called and 
examined, and the arbitrator made an award finding 
that the alleged will had not been executed. The 
executor nevertheless subsequently proceeded with 
his SETS for probate. The cavestrix contended 
that he was bound by the award. He alleged that 
the parties had never really intended to refer the 
question of the execution of the will to arbitration, 
and tendered evidence to prove this. Held on 
ue Farran, C.J., and Втвлонит, J.) that 
the evidence was admissible. The language of the 
submission paper was not so plain in itself, nor 
did it apply so accurately to existing facts as to 
prevent the evidence being given—s. 94 of the Evi- 
dence Act (I of 1872). GHELLABHAI ATMABAM ғ 
Макрвы . . LLR., 91 Bom. 335 
Reversing same case in Court below (CANDY, J.). 
where it waa decided on other grounds. GHBLLABRAI 
ATMARAM v. NANDUBAI . L L. R., 90 Bom., 288 


90, —  — — — — — — — Contract of im- 
domnity—Evidence Act, а. 99— Mortgace— Con- 
temporaneous oral contract.—In a deed of mortgage 
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3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS —continued. 


executed on behalf of а minor by bis guardian in 
favour of T'(whodid not execute it), it was recited 
that the mortgage was made to secure the repayment 
of а certain sum which T had undertaken to 
expend in liquidating certain debts due by the 
minor's estate, and, amongst others, а debt due to 
K T having failed to pay this debt, К obtained 
& decreo against, and was paid by, the тіпог'а 

In в suit brought on behalf of the minor 
against Т to recover the amount paid in satisfaction 
of Ks decree, Т pleaded that it had been orally 
agreed at the time of the mortgage that he was 
to obtain an indemnity either from Ж or from the 
minors guardian before payment, in case the minor 
repudiated the debt on coming of age. The District 
Court rejected the evidence in support of this plea, on 
the ground that it was inadmissible by virtue of 
в. 92 of the Evidence Act, 1872. Held that the 
evidence was admissible. TIRUYENGADA v. RANGA- 
мм. . . . LL. R7 Маа., 19 


100. ——— — — — — —— Eridence Act, 
1879, s. 99 —Eridence—Oral agreement inconsis- 
tent with written documents.—R, prior tohis death, 
was a partner with defendants in the firm of N C 
Co. He died on 8th November 1884. Ор the 91] 
November 1885, his excentors passed a release to the 
defendants, which recited that Æ’s share in the firm 
and future business had ceased on his death ; that the 
surviving partners had requested the executors to 
settle the account of their testator with the firm, and 
that, after examining the books and taking accounts, 
etc., a balance of R8,395-11 was found duc, on pay- 
ment whereof the executors released the defendants 
from all claims in respect of the share and interest of 
В, ete. On the 7th April 1887, the executors assigned 
over to the plaintiff a one-anna share in the said 
firm, and the plaintiff, as assignee, brought this suit 
for в declaration of his right to the share and for an 
account. He alleged that there had been no accurate 
examination of the books at the time of the release ; 
that the amount really due to the testator’s estate by 
the firm bad not been ascertained; and that it had 
been agreed on by the partners at the time of the re- 
lease that, in addition to the sum therein mentioned, 
the executors, as representing the testator’s estate, 
should receive а one-anna share in the partnership. 
The defendants denied the right of the plaintiff, and 
contended that the interest of R and his estate in the 
partnership ceased at his death. They relied on the 
release, and denied any agreement to give the execu- 
tors » share, and contended that, under s. 92 of the 
Evidence Act (I of 1872), no evidence could be given 
of the alleged agreement. For the plaintiff it was 
contended that the agreement as to the one-anna 
share was quite independent of the release, Held that 
evidence of the agreement that the executors should 
continue to have в one-anna share in the partner- 
ship was inadmissible, as being inconsistent with the 
written release (Evidence Act, s. 92). By the release 
the executors of Е released tho partners from all 
claims whatever in respect of Е’в share, and the con- 


—continued. 


8. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS—continued. 

sideration for that release was stated in the document 
to be а lump sum, on payment of which, under 
ing, all claims arising out of the old partner- 
and determined. The oral agreement 
added another term to the consideration for release in 
respect of the past accounts, viz., the continuance of 
a onc-anna share in the partnership. Such an agree- 
ment was not a purely collateral or additional agree- 
ment. It was an addition to the terms of a contract 
that had been reduced to writing, and was inconsis- 
tent with those terms. COWASJI RUTTONJI LIMBOO- 
WALLA v. Всвзовл RUSTOMJI LIMBOOWALLA 

[L L. R., 13 Bom, 335 


'ee- 
ment in writing, 4, after g that he bid for 
certain property sold in execution of a decree benam 
for В and paid the deposit amount into Court for B 
and that В paid the balance, promised to convey their 
property to B. In a suit by В torecover the property 
from 4,— Held that, under s. 92 of the Evidence 
Act, В was not debarred from proving that 4 bought 
the property for himself, and not benami for В. 
Kumara г. Suixrvasa.— . L L. В., И Mad., 213 


102. — —— — — — — Feelusion of 
eridence of oral agreement—Eridence Act (I o) 
1872), s. 2" Between the partion” ha curd 
in s. 92 of the Evidence Act (I of 1872) “between 
the parties to any such instrument ? refer to the per- 
sons who on the one side and the other саше together 
to make the contract or disposition of property, and 
would not apply to questions raised between the 
parties on the one side only of a deed, regarding their 
relations to cach other under the contract. The words 
do not preclude one of two persons in whose favour a 
deed of sale purported to be executed from proving by 
oral evidence in в suit by the one against the other 
that the defendant was not a real, but a nominal, party 
only to the purchase, and that the plaintiff was solely 
entitled to the property to which it related. М con- 
veyed certain houses and premises to plaintiff and 
defendant jointly by a sale-deed. Plaintiff sued de- 


| fendant for ejectment from the premises, alleging 


that he alone was the real purchaser, and that defen- 
dant was only nominally associated with him in the 
deed. Held that s. 92 of the Evidence Act did not 
preclude plaintiff from showing by oral evidence 
that he alone was the real purchaser, notwithstand. 
ing that the defendant was described in the sale-deed 
a one of the two purchasers. MULOHAXD v. MADRO 
Raw. я . L L. R., 10 All, 421 


108, — — — — — — — — Custom or usage 
qualifying contract—Evidence Act (I of 1879), 
з. 92, prov. 5—Shipment, meaning of.—On the 18th 
April 1890, the defendant signed в contract (No. 3053) 
to buy from the plaintiffs 25 bales grey dhoties 
«June shipment, in four lots, with an interval of four 
weeks.” ‘These goods were not supplied, as they 
could not be obtained at the price limited. On the 
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8. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS —continued. 


24th September 1890, the defendant gave the plain- 
tiffs an order at an increased limit of price in the fol- 
lowing terms :—“ Please telegraph your Manchester 
friends to purchase on my account 25 bales grey 
dhoties relating to No. 8053 at an all-round advance 
of 14. per pair on original limits for November, De- 
cember, January shipments, in three monthly lote, 
about 8 bales to be shipped in each month.” This 
order was accepted, and the goods were shipped aa 
follows:—6 bales were handed to the carriers (the 
S. & М. W. Railway Со.) in Manchester on the 28th 
‘November 1890, and жеге shipped at Birkenhead on 
the 9th December 1890 ; 6 bales were handed to the 
same carriers on the 4th December 1890, and were 
shipped on the 18th December 1890; 10 bales were 
handed to the same carriers on the 23rd December and 
one bale on the 24th December, and these 11 bales 
were shipped on the 6th January 1891, The defen- 
dant refused to accept the goods. He contended that 
the documents of the 18th April and 24th September 
should be read together, and that the final con- 
tract was for November, December, January ship- 
ments, in three monthly lots, at intervals of four 
weeks. He also contended that the shipment on the 
9th December 1890 was a late shipment, and that he 
was not therefore bound to accept the goods under 
the contract. As tothis last contention, the plaintiffs 
alleged that by the custom of Bombay in the case 
of contracts made with members of the Native Piece- 
goods Association, the date of the carriers’ weight 
noto was to be regarded as the date of shipment, and 
that under such a contract as the one in question de- 
livery to the Railway Company or other inland carrier 
was equivalent to shipment. This custom, it was 
ko originated in consequence of the above asso- 
ciation having agreed that all piece-goods ordered out 
by its members should be conveyed to Bombay by 
certain lines of steamers only, and by по others. It 
was stated that, unless some such custom existed, 
it would in many instances be impossible for Bombay 
merchants to carry out their contracts, as no steamers 
of the selected lines might be available. The Judge 
of the Court of Small Causes at the hearing found 
that the alleged custom existed, and was generally 
accepted and understood by merchants and dealers in 
Bombay. On reference to the High Court,—Held 
that evidence of the alleged custom or usage of trade 
was not sdmissible under в. 92, prov. (5), of the 
Evidence Act (I of 1872) to explain or vary the 
natural and ordinary meaning of the words in the 
contract. The parties contracted for a shipment on 
or steamer, and to allow evidence of a 
y at an 


‘ment on board a vessel at а seaport town would be to 
allow evidence of а usage repugnant to, or inconsistent 
with, the express terms of the contract. SMITH 
г. LUDEA GHELLA DAMODAR 

[L L. R., 17 Bom, 129 


104, — — — — Rrvidence Act (I 
of 1873), в. 92, prov. 1—Mutual mistake of facts — 
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8. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS—concluded, 


Equitable relief— Rectification of a deed of conveys 
anve.—Where the plaintiffs brought в suit to recover 
Possession of some land on the allegation that it 
was covered by the conveyance executed in their 


effect that what was intended to be sold and purchased 
was the revenuc-payi fendant, 
but that the land » which was the homestead of 


the defendant, though found included in the estate, 
was not expressly excepted, because both the parties 
were under the mistaken impression that it was not so 
included, but was lakhiraj ; and it was contended that 
it was not open to the defendant to raise such а 
defence in this suit. Held that it was open to the 
Court, having regard to prov. 1 to s. 92 of the 
Evidence Act, to allow oral evidence to be put in 
to provo the mutual mistake. Held also that, 
where there ів а mutual mistake of fact in a case as 
here, а Court administering equity will interfere 
to bare the deed rectified, so that the real intention of 
both parties may be carried into effect, and will not 
drive the defendant to a separate suit to rectify the 
instrument, Held by BANERJEE, J.—That prov. 1, 
в. 92 of the Evidence Act, docs not limit the 
admissibility of oral evidence to в suit to obtain a de- 
cree on the ground of mistake, MomENpRo Мати 
Muxnsmixs v. Јоовнрвл Мати Ror 

[2 C. W. N., 960 


EVIDENCE ACT (II OF 1855) 
See Cases UNDER EVIDENCR. 


в. 14. 

See CHARGE то JURY—SUMMING UP IN 
SPECIAL CasEs—QUEsTIONS OF LAW AND 
Facr LE 8 W. R., Cr., 60 

See WrrwESS—CRIMINAL CASES—EXAMI- 
NATION OP WITNES8—CROSS-BXAMINA- 


TION . . 19 W.R, Cr,18 
в. 94. 
See PRIVILEGED COMMUNICATION. 
5 W. R., 840 
1B.L.R, A. Cr, 8 
10 W. В., Cr, 
s. 82. 


See  CONPESSION—CONPESSIONS — SUBSN- 
QUENTLY RETRACTED. 
[8 Bom., Cr., 108 


s. 84. 
See Wrrwess—Camoman CAszs—ExAMI- 
NATION ОР WITNESSES—CROSS-RXAMI- 
NATION 15 W. R., Cr., 28 
——_в51, 
See APPELLATE COURT—EVIDENOR AND 


ADDITIONAL EVIDENCE ON APPEAL. 
[8 W. R., 400 


( 2787 ) 


EVIDENCE ACT (I OF 1879). 
See Cases UNDER EVIDENCR. 

1, ——— s. 8—“ Court,” Meaning of.—Tho 
definition of * Court” given in the Evidence Act (I of 
1872) is framed only for the purpose of the Act 
iteelf, and abould not be extended beyond its legiti- 


mate scope. QUERN-EMPRE98 r, TULGA. 
(LL, R., 13 Bom., 36 


2. “ Court” — Registration Act 
(FIII of 1871), 2.82—Sub- Registrar—Penal Code, 
4. 998.— By в. 82 of the Registration Act a Sub-Regis- 
trar is a public officer, and proceedings before him are 
judicial proceedings within the meaning of в. 228 of 
the Penal C Code; and as ће is legally authorized to 
take evidence, he is a “ Court” as defined by the Evi- 
dence Act, в. IN THE MATTER OP THE PETITION 
ор SARDHARI Lat 

[18 В. L. R., Ap., 40: 22 W. R., Or., 10 


See CONPESSION—CONPRSSIONS TO POLIOR 
Orricegs . L L. В., 14 Bom., 360 


1. — — — s. 8, Ш. (k)— Admission —Con- 
Jfestion.—A prisoner was indicted for theft and 
dishonestly receiving stolen property. The prosecutor, 
while travelling by train to Calcutta, discovered the 
Това of the property, and stated his loss to a railway 
police inspector at the first station at which the train 
stopped after he became aware of the theft, the pri- 
зопег not then being present. This statement was 
tendered in evidence, and admitted under s. 8, 
il. (k), of the Evidence Act. Evidence was also 

endered of а statement made by the prisoner to 
the constable who srrested him, to the effect that 
some of the property had been given him, and that 
he had bought the rest, and this was admitted ; the 
Court remarking that there was a distinction in the 
Evidence Act between “ admission” and “ confession.” 
QUEEN v. MACDONALD . 10B. L. R., Ap, 3 


2, —________ Ш, (g), and s. 6—State- 
ment made to third person by person injured.—The 
only evidence against a prisoner charged with having 
voluntarily caused grievous hurt was a statement 
made in the presence of the prisoner by the person 
injured to в third person immediately after the 
commission of the offence. The prisoner did not, When 
the statement was made, deny that she had done the 
act complained of. Held that the evidence was ad- 
missible under s. 6 and в. 8, ill. (g), of the Evidence 
Act. IN THE MATTER OP THB PETITION OP SURAT 
Duoni . y . ІІ. Е.,10 Calc, 308 


в. —Copy of proceeding anterior to 
suit containing mention of the descent of one of the 
parties to the suit— Document showing parentage of 
party—Proof of pedigree—Ciril Procedure Code, 
а, 668.—One of the questions in issue in a suit as to 
the pedigree of а certain family being whether one @ 
was son of В S, or of опе M S, belonging to a totally 
different family from that of B S, an attested copy 
of a rubkar in some proceedings long anterior to the 
suit was tendered in evidence, in which rubkar @ 
was described as the son of В 5. Held that the 
rubkar was admissible in evidence under the 
provisions of в. 9 of Act І of 1872. — RADRAX SINGH 
v. Kuari Dicesrr . LLR, 18 All, 98 
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EVIDENCE ACT (I OF 1818) —соё пива. 


s. 10. 
See ABETMENT 4 С. W. N., 598 
= в. Ц. 
е Res JUDICATA—ESTOPPBL BY JUDG- 
MENT . LL. R., 6 Calc., 171 
І. В., 8 Bom, 3 
L L. R., 25 Calc, 522 
. W. N., 501 


1. Fact making probable a 
fact in isrue— Admission by one defendant relevant 
against other defendants.—1n s suit brought by the 
plaintiff against several defendauts to prevent en- 
croachments by the defendants in в lane which was 
the common property of himself and the defen- 
dants,—Held that the admission of one of the 
defendants in & previous suit to which the other 
defendants were not parties as to the common 
character of the portion of the lane between his bouse 
and the plaintiffs, and also a similar statement in a 
deed put in by another of the defendants to prove his 
title to his own house, were admissible in evidence to 
establish the common character of the entire lane as 
alleged by the plaintiff. ‘The fact of common 
ownership of other parts of the lane should be наат 
as relevant to the issue as to the common cl 
ot Un died lane on tha анада M devi i k 11 
of the Evidence Act. Naro VINAYEK ө. NARHARI 

[L L. R., 16 Bom., 125 


3. ands. 21, cl (8)— Admissibi- 
lity of petition and written statement filed in a 
previous proceeding.—Where the plaintiff and some 
of the defendante were co-owners of certain pro- 
perties, the question at issue being whether there 
Ls ‚в partition between them and whether under that 
jon the defendants came to be in lion of & 
Specific property in lieu of their shares in all tho pro- 
perties, a petition and a written statement filed by the 
defendants in certain previous suits admitting the 
partition and the exclusive acquisition of the specific 
property were put in, but objected to as inadmissible 
in evidence. Held that the documents were admis- 
sible against those defendants under as. 11, cl. (2), and 
21, cl. (3), of the Evidence Act, Naro Vinayek v. 
Narhari, I. І. Rẹ, 16 Вот. 125, relied upon. 
GYANNESSA с. MOBARAKANNESSA 

[L L. R., 25 Calo., 310 
2C. W. м. 91 


8, — — — — — and ве, 5 and 158—State- 
ment that another witness was at а particular place 
at a particular time.—The t of a witness for 
the defence, that a witness for the prosecution was 
at a particular place at a particular time and conse- 
quently could not then have been at another place, 
where the latter states he was and saw the accused 
persons, is properly admissible in evidence, even 
though the witness for the prosecution may not him- 
self have been cross-examined on the point: as. 5, 11, 
and 16% Ш. (e), of Ad Iof 1872. Bro. v. Sarua: 
RAM MUKUNDJI ] . 11 Bom., 166 


4 — — — — — and ss, 43, 54, and 158 
Admissibility of evidence of one crime to prove 


(ие) 


EVIDENCE AOT (I OF 1879) —costinued. 

existence of another—Possestion of forged doou- 
mente—8. 11 of the Evidence Act should not be 
constraed in ite widest signification, but considered 
as limited in its effeet by в. 54 of the Act. So con- 
straed, в, 11 renders inadmissible the evidence of one 


PanaHUDASS AxBAMAR . . Ц Вош., 90 


в. 13, 

See Caszs тжвкв EVIDENOB—CIVIL CASES 
— Ововиве, JUDGMENTS, AND PROCEED- 
IMOS IN FORMER BUITS—DECRERS AND 

PROCEEDINGS NOT INTER PARTES. 


See Bus JUPICATA—ESTOPPRL BY JUDG- 
А минте 5, . L L. R., 3 Bom, 3 
[L L. R., 6 Calc., 171 

LL. R., 35 Calc., 599 

20. W. N., 501 


See SPROLAL 08 SECOND APPRAL—GROUND8S 
ор APPRAL—QUESTIONS ОР Fact. 

1. R., 93 Calc., 179 

L. R., 31 Bom., ПО 

Т.І. R., 22 Bom., 430 


— — — Biight—Pubi !. The right 
mentioned in the Evidenee Act, s. 18, is not & public 
right only. 800820 NARAIN PANDA г. BiSSUMBER 
Smeg ^. . . . 88%. 8,30 


-——- ss. 14 and 16—Admissibility of 
ссе Penal uo» qu rese ferie 
of property to different persons.—' 
sccused waa charged under s, 206 of the Penal Code 
with fraudulently transferring three properties to 


three different persons on a certain day in order to’ 


prevent their being seized in execution of & decree, 
and the prosecution tendered evidence of five other 
fraudulent transfers of property effected by th 
accused on the same day and apparen 
same object,— Held that this evidence was admis- 
sible, under s, 14 aad 15 of the Evidence Act, to 


were made: with & fraudulent intent. Reg. v. 
Parbhudas, 11 Bom, 90, distinguished. Qui 


Exrazssv. Vazzaw . L L. Е., 16 Bom. 
— — s. 18. 
See COMPANI—WiXDING UP—GENERAL 
Cass s ‹ ІІ. R,, All, 366 


DIGEST OF CASES. . 
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EVIDENCE ACT (1 ОР 1872)—continned. 
вв. 17 and 18—Horoscope~ Admis 
sion.—A horoscope, which had been а public 
record from в period ante litem motam, was relied 
upon by the defendants in the present suit and 
was put in as an ‘admission’ under the Indian 
Evidence Act, s. 17 and 18, and was held to be 
admissible in evidenco to prove the plaintiff's age. 
Ram Narain Kalia v. Monee Bibee, Г. L. В, 9 
Cale, 618, and Satis Chunder Mukhopadhya v. 
Mohendro Lal Pathuk, І. І. В. 17 Cale, 849, 
distinguished. GOUNDAN r. GOUNDAN 
[L L. R., 17 Mad, 184 


в. 18, 
See ADMISSION—ADMISSIONS IN STATE- 
MENTS AND PLEADINGS. 
[22 W. R., 803, 304 note 
23 W. R., 37 
LLB, 11 Calo., 688 


ands. 31. 

See IxsOLYENCY—VOLUNTARY CONVEY- 
ANCES AND OTHBR ASSIGNMENTS вт 
DzsTOR LL. В. 19 76 

(LR, 33 I. A, 106 


І of 1872, в. 21. UNNOPOORNA DASSEB т. NUFUR 
Роррлв А 0. . — 91 W.R.,148 
в, 24. 

See CONPESSION—CONPESSIONS TO MAGIS- 
TRATE . I. L. R., 2 All, 260 
DPA. 

o. 
20. W. N., 708 


See CASES UNDER CONPESSION—CONPES- 
SIONS UNDER THREAT OR PRESSURE. 
88. 25 and 36. 
See Cases UNDER CONFESSION— CONPES- 
SIONS TO POLICE OFFICERS. 
——— s. 96 (Criminal Procedure Code, 
1861, в. 149). 


See CONFBSBION—CONPESSIONS то MAGIS- 


TRATE . . I. L, R., 15 Calc., 595 
£ C. W. N., 702 

LL È, 22 6 
See CONPESSION—CONFESSIONS то POLICE- 
ovvicess . L L. R., 20 Bom. 165 


а е „Ммм Magie 
trate.—A Village Munsif in the Madras lency 
ва “М e” within the meaning of s. 26 of 
the Evidence Act, 1872. Емтвнвв e. RAMAN- 
ara . . . o LIR, Май, 5 


2. — — — — — Police officer or Magistrate 
of a Natire State—The words “police officer” 
and “Magistrate” in в. 26 of the Indian Evidence 

[EJ 
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EVIDENCE АСТ (I OF 1872)—contisued. 
Act (I of 1872) include the police officers and 
Magistrates of Native States as well as those of 
British India, QuzeN-Empuess с, NAGLA Kaua 

. R., 22 Bom., 335 


в. 27 (Criminal Procedure Code, 
1861-89, в. 150). 
See CASES UNDkR CoNPESSION—CONFES- 
SIONS TO POLICE-OFFICERS. 


See CASES UNDER EVIDENCE—CRIMINAL 
Cases — STATEMENTS TO POLICE- 
OFFICERS. 
s. 39. 
Seo VERDICT OP JURY—POWER TO INTER- 
FERE WITH VERDICTS. 


[90 W. В. Cr., 33 


s. 30. 


See CASES UNDER CONFESSION—CONFES- 
SIONS OP PRISONERS TRIED JOINTLY. 


в. 31. 


See EsroPPEL—EsTOPPRL BY Сохрост, 
L. R., 14 Bom., 312 


- в. 33, ol. (8)— Letter of advice. 
On the trial of а person charged with forging a 
way receipt or bill of lading for the purpose of 
See : 


ession of certain goods which had been 
sent from Delhi to Calcutta, a letter from the con- 
signee at Delhi to his partner in Calcutta, advising 
the despatch of the goods, was tendered in evidence 
under в. 82, cl. 2, of Act I of 1872 (the Evidence 
Act), but the Court refused to receive it, and 
intimated a doubt whether it fell within the instances 
specified in the section. QUEEN о, TARINICHARAN 
Dax . 9B L. R, Ap, 42 


3. —— Entry in Mahomedan 
marriage register to prove amount of dower fized.— 
A register of marriages kept by the Istahad, since 
deceased, who celebrated this marriage, in which 

ister was entered the amount of the dower, 
was hold to be admissible and relevant, as evidence 
of the sum fixed, being an entry in а book kept 
in the discharge of duty within s. 2 cl. (2),of the 
Evidence Act, 1872. ZAKERI BEGUM ©. SAKINA 


T L R., 19 Calo, 689 
itc [L. E, 19 L A, 167 
1. el (8)—Declaration of 


riy against proprietary interest— Presumption 
ЕКА; being dead. In 1847, A, a Hindu widow, 
in favour of B a varaspatra (a deed of 

i i “ My husband has 
died. are a son of my 
husband's cousin. Taking this into consideration, 
my husband expressed bis wish, when he was on 
fhe point of death, that all the houses and shops 
situate in Poona, except the house at Benares, 
should be given to you, and that you should be 
made owner of all money-dealings connected with 
Poona, 1 therefore, in obeying bis command, 
pese this deed of heirship to you, and make you 
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EVIDENCE ACT (I OF 1872)—continued. 


owner of all the property mentioned above like 
our son. You therefore enjoy the property in your 
name joyfully.” Under this varaspatre, В took 
ession of the property mentioned therein, and 
joyed it during his lifetime. After his deatb, 
his omasta (ayent) managed it for and on behalf 
of A's minor воп C. In 1881, C filed a suit to 
redeem а house and в garden, part of the property 
covered by the varaspatra, and which had been 
mortgaged by A’s husband in 1831. One of the 
defences to this suit was that neither C nor his 
father was the heir of the original mortgagor, 
and that therefore C could not redeem the property 
in dispute. At the trial C produced the varaspatra 
of 1847 in support of his title, alleging that he had 
found it among the papers of the old gomasta 
of his fathcr, who used to look after his affairs 
during his minority. Held that the varaspatra waa 
admissible under в. 32, cl. 3, of the Evidence Act 
(1 of 1872), as it was manifestly в declaration by 4 
against ber proprietary interest ; for by it she divested 
herself of her widow’s estate in the property, and 
there being no evidence of her existence after 
1847, she must be presumed to have been dead in 
1881, when the suit was filed. HARI CHINTAMAN 
Dixsuit е. Мово LAKSHMAN 
[I. L. R., 11 Bom., 89 
2,—— Statements made by deceased. 
tenants—Road-coss  returne— Bengal Cess, Met 
(Bengal Act IX of 1880), г. 90.—Semble—The 
statements made by deceased tenants in rosd-cess 
returus filed by them reparding asscts of the tenancy 
are not admissible in evidence under в. 32 of the 
Evidence Act. Нем CHANDRA CHOWDHRY г. KALI 
Prasanna BHADUR) . LL. R, 96 Calc., 892 


--—— els, (2) and (8)—Recitale 
decd— Description of boundary— Statement agai 
pecuniary or proprietary int The plaintiff 
sued in 1808 to recover possession of certain land, 
The defendants denied the plaintiffs title. The 
plaintiff tendered in evidence a registered mortgage. 
deed of adjacent land executed in 1877, which set 
forth the boundaries of the land comprised in the 
mortgage, and as one of such boundaries referred 
to the land in question as then belonging to the 
plaintiff. At the date of the deed there was no 
litigation existing between the present litigants, and 
at the date of the present suit the mortgagor was 
dead. Held that the statement in the deed was 
admissible under cl. 8 of s. 82 of the Evidence 
Act (1 of 1872) as a statement against the pecuniary 
or proprietary interest of the mortgagor. NINGAWA 
v. BRARMAPPA — . LL.R,23 Bom, 68 


— el. (4)—Statement as to custom 
as fo adoption by widow without authority of 
hushand.—The lower Court having, under s. 32 of 
the Evidence Act, I of 1872, admitted in evidence a 
statement signed by several witnesses to the effect 
that a widow of the Kadva Kunbi caste cannot 
adopt, according to the custom of the caste, without 
the express authority of her busband,— Held that 
в. 32, cl. 4, of the Evidence Act was not applicable 
to the case, as the evidence was required to prove a 
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fact in issue, and not merely a relevant fact. The 
statement was therefore inadmissible to prove the 
alleged custom. PATEL VANDRAVAN JEKIBHAN c. 
PATEL MANILAL CHUNILAL 
(I. L. R., 15 Bom., 665 
L - el. (6)—Statement by deceased 
person as to relationship.—8. 32 (5) of the Evidence 
Act (I of 1872) docs not apply to statements made 
by interested parties in denial, in the conrse of 
litigation, of pedigrees set up by their opponents. 
NABAINI KUAR v. CHANDI DIN 
. [L L. R., 9 All, 467 


—— Statements of family priest 
аг to relationship—Special means uf knowledge.— 
Evidence of .statements made by в deceased family 
priest as to the relationship of the members of the 
family may be given under в. 82, cl. 6, of the 
Evidence Act. SHAM LALL SINGH v. RADHA BIBER 
[4 C. L. R., 178 
з. Statement as to the ezi 
ence of relationship—Special means of knowledge. 
—The judgment of an Appellate Court, reversing 
that of в Court of first instance, on a question as 
to the existence of a relationship, rested mainly 
on в statement recorded in prior settlement pro- 
ceedings as made by в person, since deceased, who 
was employed therein as muktear by certain mem- 
bers of the family, This judgment was reversed on 
a sccond appeal by the Court above on the ground 
that the statement was inadmissible, not coming 
within the meaning of Act I of 1872, в. 32, sub- 
в. 5, as that of a person having special means of 
knowledge on the question, He/d that the state- 
ment was inadmissible, as it appeared that his only 
means of knowledge were from his being instructed 
as such muktear, he not having been a member 
of the family, nor intimately connected with it, nor 
having had any special means of knowing its con- 
Held also that the Court of second appeal 
had rightly declined to send the case back for evi- 
dence to be taken as to whether he bad or had not 
other means of knowledge. SANGRAM SINGH v. 
Basan Вант 
LR, 13 Cale, 219: L. R., 13 L A., 188 
4. 


evidence of the age of the 
defendant in support of his defence, Bre BRHARY 
Daw є. Зввьрам Caunper Day 

[L L. R., 18 Calo., 49 
— Eridence proving title by 
inheritance to raj estates—Proof of pedigree— 

state held as separate under the Hindu Гал. А 
ate was claimed by the appellant as the nearest 
agnatic kinsman of the last Raja in possession, who 
had died without male issue, but leaving a widow 
and a daughter by her, both of whom died before this 
suit, The claimant, to prove his title, relied upon a 

‘Vou, п 
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ligree, not stated in any document produced that 
existed in the family before this suit. The 
genealogy on which he claimed was, however, iden- 
tical with one which his father had more than once 
asserted, alleging title to two mouzahs of the raj 
estate. The Raja called upon to answer in 
ings at settlement had not given a direct denial 10 the 
alleged relationship. On the contention that there 
were steps in the pedigree as to which the evidence 
adduced did not include proof of statements made by 
a deceased person who had means of knowledge, or 
proofs of other statements, within s. $2 of the Indian 
Evidence Act (I of 1872), and as to which the 
evidence was insufficient,—Held that the evidence 
taken altogether, oral and documentary, had been 
sutticient to prove that the appellant was related to 
the deceased Raja, as he had claimed to be, and that 
the appellant was, as heir to him, entitled to inherit 
the raj estates on the widow's death, this opinion 
being founded on the documentary evidence. Brsat 
BAHADUR SINGH г. BEUPINDAB BAHADUR SINGH. 
Bziar Bawapus SrwGH s. Kovwsa,L KISHORE 
Prat 


Ө. —_____. Statements in pedigree— 
Statements of persons who cannot be produced as 
witnesses.—S. 82 of the Indian Evidence Act, which 
makes statements in в pedigree relevant, only applies 
when the statements are made by persons who cannot 
be produced as witnesses, Accordingly pedigree is 
inadmissible in the absence of evidence to that effect. 
SURJAU SINGH r, SARDAR SINGH 

[L. R., 37 I. A., 183 


|. ——————_ Eridence of existence of " 
Jamily custom (of primogeniture)—Statemente 
derived from deceased persons.— À witness may state 
his opinion ав to the existence of family custom 
and (in this case a custom of primogeniture) Bre 
aa the grounds thereof information derived 
deceased persons. But it must be independent 
opinion based on hearsay, and not on mere repetition 
of hearsay: see Evidence Act, 1872, s. 32, sub-s. 5, 
зв. 49 and 60. Its weight depends on the character 
of the witness and of the deceased persons. GARU- 
RUDHWAJA PARSHAD SINGH v. SAPARAUDHWAJA 
PARSHAD SINGH m p 9 271. A., 988 

[L L. R., $8 A11, 97 

Reversing decision of High Court in SurvRAv- 

DHWAJA PRASAD ©. GURURADDHWAJA PRASAD, 

[L L. R., 15 All, 147 


8 — — — — Statement of deceased rela- 
tires — Hearsay eridence—Birth, Date of.— Vor the 
purpose of the decision of a question of limitation, 
it was necessary to prove the date of tho plaintiff's 
birth. The plaintiff and one of his witnesses each 
spoke to statements made to them by relatives of 
the plaintiff, who were since deceased, relating to 
the date of the plaintiffs birth. Held that such 
statements were admissible in evidence under s. 82, 
1. 5, of the Evidence Act. Haines v. Guthrie, L. R., 
18 Q. B. D. 818, not followed. RAM CHANDRA 
Dorr г. Joozswaz Nagar Dro 

[L L. В, 90 Calc, 758 

473 
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ө. Statements as to existence 
of relationship— Proof of age and order of birth of 
Case in which the plaint in а former 
i d by а deceased member of the family, 
and as auch having speci] means of knowledge, 
was held admissible under в, 32, sub-s. 5, of the 
Evidence Act (I of 1872), to prove the order in 
which certain persons were born and their ages. 
DzANMULL v. RAM CHUNDER GHOSE 

[L L. R., 24 Calc., 265 
ic.W.N. 270 


10. Statement relating to the 
existence of any relationship contained in а docw. 
ment signed by sereral persons, some only of whom 
are dead.—A statement relating to the existence of 
any relationship contained in в document signed by 
several persous, some only of whom are dead, із admis- 
sible in evidence under cl. 5 of s. 32 of the Evi- 
dence Act. CHANDRA Матн Roy г. NILMADHAB 
ВноттАСНАВЕЕ . L L, Е, 96 Calc., 236 

(8С. W. N., 88 


1. ol. (6)—Statement in will 
— Words not purporting or operating to extinguish 
an interest inthe present or in future—Kegistration 
‘Act (III of 1877), в. 17, cl. (b).—8. 17, cl. (b), 
Of the Registration Act (IIL of 1877) does not 
render а passage in a will inadmisible in evi- 
dence if the words of it do not purport or operate 
to extinguish an interest in the present or in future, 
but state only past facts, Such a statement would, 
if proved, be admissible also under s. 32, cl. 6, of the 
Indian Evidence Act (I of 1872). CHAMANBU JAVJE 
МАномЕр ALI BOHORI r. MULTANCHAND SHIVRAM 

L. R., 20 Bom., 562 


2. Horoscopes b 2 
recover possession of immoveable property, the plainti 
tendered in evidence а horoscope which he sid had 
been given to bim by his mother, and had been 
seen by members of his family and used on the 
occasion of his marriage. He was unable to say by 
whom the horoscope, or an endorsemeut on it, which 
purported to state what his name was, had been 
written, Held that the horoscope was not admissible 
‘under в. 82, cl. 6, of the Evidence Act. RAMNARAIN 
КАлллА v. MONER ВтВЕЕ. ВАММАВАТЯ KALLIA г. 
Gorat Dass SINGH. . LL.B, 9 Cale, 613 

8, ——— — ——— Horoscope—Age, Proof of. 
—In a mit to set aside a decree on the ground of 
minority, the plaintiff relied upon a horoscope to 
provehisage. Held, following Ram Narain Kallia 
v. Monee Bibee, I. І. Е. 9 Сас. 613, that the 


horoscope was dmissible under s. 32, cl. 6, 
of the Evidence Act. ЗЕЯ CuuNDER Мокно- 
ADHYA v. MOHENDEO Lat РАТНОЕ 
акы [L L. R,, 17 Calc., 849 
See GOUNDAN r. GOUNDAN 
Е [L L. R., 17 Mad., 184 


el. (D)— Evidence of family eur 
Тот. Ла a suit to establish the existence of a family 
custom, the plaintiffs offered in evidence в deed 
containing a recital that the custom of the family was 
as alleged in the plaint, and в covenant to do nothing 
contrary to it. The deed was executed before action 
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brought by the present plaintiffs, and also by a plaintiff 
who had died since the institution of the suit, and, as 
the plain alleged, by «a considerable majority ” of the 
family, but the defendant was not a party to it. 
Held that the decd was admissible as evidence on 
behalf of the plaintiffs, though they could themselves 
be called as witnesses; but that, though admissible, 
the custom as against the defendant must be proved 
aliunde. Hunwowata MULuick т. NITTANUND 
Meiuck è " . . 10 B. L. В, 263 


61. (B) — Statement of police offi- 
cer— Common statement by a wumler of perzone.— 
‘The statement of a police officer who goes about from 
place to place and collects information from different 
persons, which he afterwards puts in second hand 
before the Court, cannot be received as evidence under 
the Evidence Act, І of 1872, в. 32, cl. 8. The meaning 
of that clause ів that, when в number of persons 
assemble together to give vent to one common state- 
ment, which statement expresses the feelings or imprea- 
sions made in their mind at the time of making it, 
that statement may be repeated by the witnesses, and 
is evidence. QUEEN г. Кам DUTT CHOWDRRY 


(23 W. R., Cr, 85 
s. 88. 
See COMMISSION—CRIMINAL Cases, 
L. R., 19 Calo., 113 
L. R., 19 Bom., 749 


See CASES UNDER EVIDENOE—CRIMINAL 
Caszs—DEPOSITIONS, 


See  RECOGNIZANCE TO KEEP РЕАСЕ— 
SECOND APPLICATION POR SECURITY, 
(22 W. R., Сг., 9, 86, 79 


1. Representative 
—In order to satisfy the requirements of s. 38 of the 
Evidence Act, the two suits must be brought by or 
against the same parties or their representatives 
in interest at the time when the suits are proceeding 
and the evidence ів given, SrrANATH Dass о. MO- 
HESH CHUNDER CHUCKERBUTTY 

(1-1. R., 12 Cale, 627 


“ Incapable of giving evi- 
dence” —The Incapacity to give evidence mentioned 
in в. 33 of the Evidence Act need not be a permanent 
incapacity. IN THE MATTER OP THE PETITION OP 
AsGUR Новввтх. EMPRESS v. ASOUR HossriN 

[L L. R., 6 Calc., 774: 8 С. L. Rọ, 194 


8. * Incapable of giving 
dence" —Discretion of Court—Casual incapacity. 
—The words“ incapable of giving evidence” in 8.58 
of the Evidence Act, I of 1872, denote an incapacity 
of a permanent, not of а temporary, kind ; and when 
a witnessis proved to be incapable of giving evidence, 
the Court bas no discretion as to admitting his deposi- 
tion. But where the absence of & witness is casual 
ог due to в temporary cause, the Court has such a 
discretion, if his presence cannot be obtained without 
an amount of delay or expense which, under the 
circumstances, the Court considers unreasonable. 
Ix тнк MATTER OP Prani Larl — 4 C, L. R., 504 
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4. Deposition in former suit 
—Admission.—A deposition of в person in в suit to 
which he was not а party is, in в subsequent suit in 


which he is в defendant, evidence against him and 
‘against those who claim under or purchase from him, 
although he is alive and has not been called as a wit- 
nese. 8.83 of the Evidence Act (I of 1872) does not 
apply to such a deposition, but it is admissible under 
sections relating to admissions, although it might 
be shown that the facts were different from what 
they were stated to be in the former case. А state- 
ment in а bill of sale is evidence against those who 
are parties to it. SOOJAN BIBER r. Аснмот ALI 
04 B. L. R., Ap, 8: 21 W. R., 414 
5 Deposition in former suit 
н N died on 16th May 1854, without issue, leaving а 
widow, В. В, on 19th May 1856, purported to adopt 
S im accordauce with an alleged anumati-patra 
executed by H N. Е М, the uncle of Н N, died on 
6th July 1855, leaving a widow, Af, in whose favour 
he had executed an anumati-patra, by the terms of 
which she was to have the management of bis pro- 
perty during the minority of the adopted son, in whom 
+ it was to vest on his adoption. M adopted D subse- 
quently to the adoption of S. After the death of 
В N, В, вв widow of Н М and adoptive mother of 
8, brought a suit against М as the widow of В N 
and ignoring the existence of D. D died, and on his 
death M adopted N on 4th April 1864. In а suit 
brought by М as the mother and guardian of М to 
have the adoption of 8 declared invalid,— Held that 
the depositions of certain witnesses who had been 
examined in the previous suit to establish the fact of 
the adoption of S by В were not, under в. 83, Act I 
of 1872, admissible in evidence against the plaintiff 
M. MRINMOYEE DABEA с. Вноовоммотвв Dura 
05 В. L. R., 1: 23 W. R., 43 
в. Evidence given in proceed- 
ing coram тот judice.—The evidence of & witness 
given in a proceeding pronounced to be coram mom 
Judice cannot be used under s. 38 of the Evidence 
‘Act, if the witness is dead, on a re-trial before & 
competent Court. R charged A with breach of trust, 
and S gave evidence in support of the charge. 4 
being acquitted, В was tried for making в false 
charge and S for perjury. Held (1) that the deposi- 
tions given by witnesses in the first case could be used 
against 2 in the second case, but not against S under 
в. 38, Evidence Act. (2) That the word “ questions” 
in s. 83 does not mean “all the questions,” and that, 
though additional issues were involved in the second 
trial, yet the evidence as to the issues common to both 


trials was properly admitted at tho second trial 
against Е. Ix вв Rams REDDI 
[L L. R., 8 Mad, 48 
1. Deceased 188—Crit 


nal trial, deposition in, Admissibility of, in civil 
—A prosecution was instituted by S against W 
the instance and on behalf of Е for criminal tres- 
pas in respect of в certain house, and on his own 
behalf for aseault and insult. 5 gave evidence at the 
trial in support of these charges. F subsequently 
Drought в civil suit against M for possession of the 
same house under в, 9 of the Specific Relief Act. S 
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died before the institution of the civil suit, At 
the trial of the civil suit the deposition of S in the 
Criminal Court was tendered by F as evidence on the 
issue of possession. Held that S being dead, and 
the proceedings being between tho same parties, 
and the issues being substantially the same, the 
deposition of S was admissible. FooLkissonv 
Dasszs с, Nonis Снонрив Вномзо 
[L L. R., 23 Calo., 441 
— — aná s. 39, 0]. 1—“ Quar 
tions in issue ”—Charges pn p) aessions— De- 
positions before Magistrate — Witness. dying or 
absconding—Qualification of juryman.—In the 
proceedings before a Magistrate on a charge of 
causing grievous hurt, two (among other) witnesses, 
опе of whom was the person assaulted, were examined 
on behalf of the prosecution. The prisoners were 
committed for trial. Subsequently the person as- 
flicted. 


saulted died in consequence of the injuries i 
on him. At the trial before the Sessions Judge, 
charges of murder and of culpable homicide not 
amounting to murder were sided to the charge of 
grievous hurt. The deposition of the deceased wit- 
ness was put in and read at the Sessions trial. Held 
that the ovidence was admissible either under s. 33, 
cl. 1, or s. 83 of the Evidence Act, notwithstanding 
the additional charges before the Sessions Court. 
The question whether the proviso to в. 33 of the 
Evidence Act is applicable—that is, whether the 
questions at issue are substantially the same— 
depends upon whether the same evidence ia applicable, 
although different consequences may follow from the 
same act. At the trial it was proved that the other 
witness who had been examined before the Magistrate 
had disappeared, and that it had been found impos- 
sible to scrve him with а summons. His deposition 
was put in and read. Held that it was properly 
admitted under в. 33. Ix THE MATTER OP THE PETI- 
тон от Восніл MOHATO. EXPRESS r. ROCHIA 
Mommo . € . LL.R,7 Cale, 42 

[8 O. L. R., 278 


ө. — — — ——- Depos of witnesses. 
taken by Consul at Zanzibar.—A prisoner accused of 
having committed murder at Zanzibar was sent b; 
the British Consul there for trial before the Higl 
Court at Bombay. The Consul could not enforce the 
attendance of witnesses at Bombay, but he transmit- 
ted to the High Court the depositions which he had 
taken in the course of the enquiry he had held with 
regard to the commission of the alleged offence, In 
the absence of the witnesses, these depositions were 
tendered in evidence at the trial in Bombay. Held 
that the British Consul at Zanzibar was authorized 
to take the depositions, and that they were admissible 
in evidence at the trial under в, 33 of the Evidence 
Act (I of 1872). Емрвкав г. Dossazt GULAM 
Новы" . .. . ГЫ В, 8 Bom, 884 

10. — —.  - Deposition of person deny- 
ing he presented petition in Court.—A deposition 
made by a person wherein he denied on oath that he 
had presented a certain petition in Court which pur- 

to be from him, was held to be inadmissible as 
evidence under Act I of 1872, в. 33, because the 
person might have been brought into Court, but was 
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not brought by those who pleaded the said deposition. 
Buoosun Moyzs Dosssm с. Омыса Снови SETT 
[23 W. R., 848 
M — — Deposition of absent wit- 
ness—Under в. 88 of the Evidence Act, depositions 
of an absent witness are only admissible when the 
prisoner has had the right and the opportunity to 

cross-examine, QUEEN r. Етжави DHAREE 

[21 W. R. Сг. 13 


. — Deposition of absent wit- 
ness.—When the evidence of an absent witness is ad- 
mitted under s. 33 of the Evidence Act, 1872, 
the ground for its admission should be stated fully 
and clearly to enable the High Court to judge of the 
Ну of ite dmimion, In the present ces the 
igh Court considered that the evidence of an absent. 
witness had been improperly admitted because there 
was nothing to sbow that by ordinary care and the 
use of ordinary means the witness could not have 
been produced. In order to make a deposition admis- 
sible under a. 33, there must be evidence that the sc- 
cused person did in fact have an opportunity of cross. 
examining, QUEEN c. MOWJAN «lias NANE Kuan 
[20 W.R, Cr., 69 


13. Depositions of ab- 
sent witnesses—Ground for absence —Before a 
Sessions Judge can, under s. 38, Act I of 1872, admit 
the depositions of witnesses given in a former judicial 
proceeding as evidence before him instead of and in 
place of the oral deposition of the witnesses them- 
selves, it ought to appear that the presence of the 
witnesses could not be obtained without вп amount 
of delay or expense which the Court considers un- 
reasonable; and if there is nothing of special 
nature to stand in the way, the case should be ad 
journed to the next sessions to procure the attend- 
ance of the witnesses. QUEEN e. LAKKAN SANTHAL 

[31 W. R., Cr., 56 


16. — —— — — — — Incontenience to 
witnesses—Question of identification Ezpense.— 
‘At the trial of a person for an offence under s. 411 
of the Penal Code, the Court of Session, under s. 33 
of the Evidence Act, 1872, used against the accused 
the evidence of the owner of the property in respect 
of which the accused was charged and of his wife 
taken by commission during the enquiry, and the evi- 
dence of the servant of those persons taken at the 
enquiry, and also the evidenco of the owner of 

e property taken during the trial under a 
commission issued by the Sessions Judge under 
в. 503 of the Criminal Procedure Code. The 

nds upon which the Sessions Judge admitted 
fhe evidence taken during the enquiry were that the 
attendance of the witnesses could not be procured withe 
out an expense of 8500, an amount which ће cin- 
sidered unressouable, that the witnesses would be 
convenienced, and that their evidence did not concern 
the accused personally, having reference only to the 
identification of the property in respect of which the 
accused was charged. Held that the Sessions. Judge 
had improperly admitted such evidence. Iuconveui- 
ence to. witnesses is no ground allowed under в. 33 of 
tho Bvidence Act, and the question of identification 
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‘was а most material one, and the evidence of the wit- 
nesses in question was of the utmost moment, the 
whole case restins on and as regards the ground of 
expense, it was impossible to consider the atnount un- 
reasonable, cor ny that the entire case rested on 
the evidence of those witnesses, and that the accused 
had not cross-examined those whose evidgn d heen 
taken by commission, nor, looking at bis position, 
could he arrange for their cross-examination. QUEEN- 
EXPRESS с. BUREE L L. R., 6 AIL, 224 


— в. 34. 


See CASES UNDER Evipence—Crvit CASES 
Accounts AND ACCOUNT BOOKS. 

———-- в, 35 — Public record, --3. 36 of the 
тее Act, which provides “that any entry in 
an official public bo №, which is duly made by a pub- 
п of his duty, is of 
relevant fact" does not make the publie bosk evidence 
to show that а particular entry has not been made in 
it. Ix THE MATTER or JUGGUN LALL 

[7 C. L. R., 356 

— — —— Measurement papers pre- 
pared by ameen im partition praceedings.—The* 
measurement papers prepared by в batwara amcen 
deputed by the Collector to make a partition do not 
come within 35 of the Evidence Act. Mont 
Сножрнну г. Dumo Міззвміх . 6 С. L. R., 139 


3. ———— — — — * Batwara. khasra"— 
Estates Partition Act ( Bengal Act VIII of 1876), 
3. 54— Measurement. papers, Entry made in— Re- 
cord."—A batwara khasra or measurement. paper pre- 
pared under в, 54 of the Estates Partition Act (Bengal 
Act VIII of 1876) ia not a “record” within the 
meaning of s. 35 of the Evidence Act I of 1872. An 
entry made therein of the name of a tenant in pos- 
session is not admissible in evidence under that 


section. Mohi Chowdhry у. Dhiro Missrain, 6 C. 
L. R., 139, referred to. Perua Roy о. KISHEN 
Вох . . . LL. R, 25 Calc., 90 


k Evidence of other mortgage 
than one sued on—Statement of a surrey officer as 
to entry as occupant how far admissible.—Under 
в. 35 of the Evidence Act I of 1872, a statement by 
the survey otlicer that the name of this or that person 
was entered as occupant would be admissible if rele 
vant, but it would not be admissible to prove the 
reasons for such entry as facts in another casc. 
Govixpzav DESHMUKH г. Raono DESUMUKH 

[L L. R., 8 Bom., 548 


5. -- ——— - Land Registration Act 
(Bengal Act VII of 1876), s. 65—Entry in regis- 
ter, Effect Sf Question of possession.—Entrics 
made under Bengal Act, VII of 1876 by the Collector, 
recording the names of proprictorsof. revenue-paying 
estates, are not evidence, under s. 35 of the Evidence 
Act, of the fact of pr prietorship. That section 
relates to the class of cases where a public othcer 
has to enter in в герівісг or other brk sme actual 
fact which is known to him, e.g., the fact of a death 
or в marriage. ‘The entry by the Collector in the 
register under Bengal Act VII of 1876 is uot; 
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properly speaking, the entry of a fact. It ia a state- 
ment that the person is entitled to the property ; 
the record of a right, nutof a fact, Per GARTH, 
55 of Bengal Act VII of 1876 
tutes the Collector в competent Court under 
particular circumstances for determining as between 
two disputants the question of possession, and his 
recorded decision upon that question in the register 
Right be О uf. Lus fuck OF’ ронии ao be: 
tween those two parties. Ram Bushan Mahto Ve 
i Mahto, I. L. Е. 6 Calo, 853, explained. 
SABABWATI DASI v. DHANPAT SINGH 
[I.'L. R., 9 Calc., 431: 12 С.І. R., 12 


6, ——— — — 40 m—Statement in 
decree — Practice of. Mofussil Courts.—In в suit for 
Possession of a fishery, tho plaintiff sought to put in 
evidence an admission alleged to have been made in 
the year 1818 by the defendant's predecessor in title 
ina written state in a former suit. The only 
evidence of the admission was that contained in the 
decree in the former suit, the ordinary part of which 
was prefaced with в short statement of the pleadings 
in the suit, Under the old practice of Mofussil Courts, 
it was the duty of the Court to cuter in the decree 
ап abstract of the pleadings in each case. Held 
that the statement in the decree was evidence of the 
admission under в. 35 of the Evidence Act (Act I of 
1872). Lekraj Килғ v. Mahpal Singh, І. L. Ro 
5 Cale, 744, referred to. PARBUTTY DASSI г. 
Ровно Снохрвв Sines . L L. R., 9 Calc., 586 


T. Admission—Abstract of 
pleadings giren in a decree.—Quare—Whither an 
abstract of the pleadings given in в deeree is legally 
secondary evidence of an admission alleged to have 
been made in such pleadings. Parbutty Dassi v. 
Purno Chunder Singh, I. 1. R, 9 Calc, 586, 
doubted. SUNDER DAS c. FATIMULULNISSA 

[1 C. W. N. 513 


8. Certificate оў guardian- 
ship under Act XL of 1858— Minority, Evidence 
of.—AÀ certificate of guardianship under Act XL of 
1858 is no evidence of minority under в. 35 of the 
Evidence Act (1 of 1872), being neither в book nor a 
register nor » record kept by any officer in accord- 
ance with any law. Satis CHUNDER MUKHOPADHYA 
o. Монвырно LAL Ратнок 

[L L. E., 17 Calc., 849 


9. — — — — — Petition and order— 
Plaint,—The plaintiff sued as the karnavan of a 
Mapilla tarwad to recover lands in the possession of 
the defendants, who were в donee from and the de- 
scendante of a previous karnavan and their tenants. 
An issue was raised ав to whether the rights of the 
parties were governed by Makkatayom or Marumak- 
kateyom law, and an order of a District Munsif 
reciting & petition to which the alleged previous 
Karuavan was a party was put iu evidence to show 
that he had in a particula: instance acted in the 
capacity of karnavan of a Mirumikkatayom tarwad. 
The rough draft of a plaint which had been filed by 
the alleged previous karnavan was put in evidence 
te show that he admitted having alionsted property 
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in a manner which would be adverse to the claim of 

tarwad. Held that the order and draft plaint 

were adinissible in evidence for the above-mentioned 
vations as to documents marked as 

exhibita without proof. 


BYATHAMMA г. AYCLLA 


[L L. R., 15 Mad, 19 
10. Recital in a judgment— 
Admission of jenmi’s title.—In a suit by a melka- 


пота to redecm в kanom, the kanom document was 
proved to have been lost; it appeared that a previous 
suit had been brought by the jeumi to redeem the 
same kanom, and the judgment in that suit, in which 
it was stated that the defendants admitted their 
position as kanumdars, was tendered in evidence to 
prove the jenmi’s title, He/d that the judgment 
was admissible in evideuce, Тнама о. KONDAN 


1L —— — — Entries in Collector's 
register—Land Registration Act (Bengal Act РІГ 
of 1876 )— Register of Collector as to land regis- 
tration. —Entries in a register made under Bengal 
Act VII of 1876 by the Collector are entries made in 
an official register kept by а public servant under 
the provisions of a stutute, and certified copies of 
such entries are admissible in evideuce for what they 
are worth. Dictum of GARTH, C.J., in Saraswats 
Dasi у. Dhanpat Singh, І. L. В. 9 Сис» 481, dis 
sented from. 5новы: Вноовнон Bose о. GIRISH 


Cuunpse Митан . L L. В, 20 Calo, 940 
19. — — — — — Pebio record—Admis- 
sibility of evidence—Teiskhana paper—Beng. 


Reg. XII of 1817, а. 16.—Tho teiskhana paper 
kept by patwaris under s. 16 of Bengal Regu- 
lation XI of 1817 № noi в publie register or 
record within the meaning of s. 35 of the Evidence 
Act, and is not admissible as evidence under that 
section. Baijnath Singh v. Swkhw Mahtom, I. L. 
R., 18 Calc., 634, and Merick v. Wakley, 8 A § Е. 


170, referred to. Samar авари v. JUGGUL 
KISHORB SINGH . . LL. R., 88 Calo., 366 

18. Certificate of guardian- 
ship—Ecidence of minorit certificate of guar- 


dianship is not evidence of minority when the ques- 
tion of minority is in issue, Satie Chunder Mukho- 
padhya У. Mahendro Lal Pathuk, I. L. R, Cols 
Bus, followed. Gonsea KUAR v. ABLAKH Р, 

(LLB. 18 All, 418 

14. Statements of fact 

Settlement Officer in record of case— Public rec 
Entries in.—Statements of facts made by a settle- 
ment oificer in the column of remarks in the dhare- 
patrak, but по. his remarks for the same, even 
though they may consist or statements of collateral 
facts which it was no part of his duty to inquire into, 
are admissible in evidence as being entrios in a 
public record stating facts and made by в public 
servent in the discharge of his official duty within 
the meaning of s. 45 of the Evidence Act (I of 

1872). MADHAVRAO APPAJI SATHE v. DRONAK 
І L. R., 21 Bom, 695 
15. — — ————— and в 48—Proof of 
custom—Admissibility of erllage wajib-wl-mrs,— 
Held, оп the question whether there did or did not 
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EVIDENCE ACT (I OF 1872)—continued. 
exist a custom in the Bahrulia clan in Oudh exclud- 
ing daughters from inheriting, that the wajib-ul-urz 
of a mouzah in the talukh, stating the custom of the 
Bahrulia clan as to inheritance, had been properly 
received in evidence under в. 35 of the Evidence Act, 


1872. Further, that this custom was в usage of the 
kind which Regulation VII of 1822 required officers 
to ascertain and record; and that it was no valid 


objection that this wajib-ul-urz had been prepared 
and attested by officers subordinate to the settlement 
officer, Semble—That had it been the case that 
these papers were not to be treated as records de- 
scribing a custom, but as recording only the opinions 
of those likely to know it, the 48th section of the Act 
would have made them admissible. Lexras Кода 
т. MARPALSINGH. RAGHUBANS KVAR v. MAHPAL 


Since . * LL. R, 5 Calc., 744 
6 C. L. R., 508 

L. Rọ, 7 L A., 63 

16. Entry in record kept out- 


side British Is —Whether в. 35 of the Evidence 
Act applies to an entry in a public register or record 
kept outside British India—Qwere. PONNAMMAL e. 
SUNDARAM PILLAI L L. В., 33 Mad., 400 


в. 88—Statement as to French Law 
—Unauthorized Translation of Code Napoleon.— 
А statement contained in an unauthorized translation 
of the Code Napoleon as to what the French law is on 
в particular matter is not relevant under в. 38 of the 


Evidence Act. CHRISTIEN r. DRLANNEY 
[L L. B, 26 Calc, 931 
8'C. W. N., 614 
s. 40. 


See Кнот! SETTLEMENT AOT, в, 17. 
L. B., 20 Bom., 475 


ss. 40-43. 
See RES JUDICATA—ESTOPPEL BY JUDG- | 
. . fe 6 Pos m 
L L. R., 16'Mad., 480 


ai. 2, 149.—8. 41 of the Evidence Act is applicable 

to probates granted prior to the passing of the Hindu 

Wills Act. @ыви CHUNDER Roy v. BROUGHTON 
[L L. R., 14 Calo., 861 


вв. 41, 44. 
See DIVORCE Act, в. 17. 


[I L. В, 38 AlL, 370 | 


3 в. 4S—Judgment as to transferability 
qf tenures in adjoining villages—Kvidence of custom 
or wsage.—In s suit by the landlords to avoid the sale 
of an occupancy holding in their mouzah and eject 
the purchaser thereof, one of the questions was as to 


the existence of a custom or usage under which the + 


raiyat was entitled to sell such a holding. Held that 
» judgment of the High Court as to the transfere 
ability of similar tenures in an adjoining village of 
the same pergunnah is admissible as evidence of such 
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в. 41—Probate— Ezecutor, Power оў, | 
before Hindu Wills Act—Probate Act (V of 1881), , 
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EVIDENCE АСТ (I OF 1878) —сон иной. 
! usage under в. 42 of the Evidence Act. DALGLISM 


v. Gozvrrsa Hassan . IL L. R., 93 Calo., 427 
в. 44. 
m Puro Ao Eri Pae 
BAUD. Calc., 
я net Cais, 11 
See Praun —Errxct ov FRAUD. 
0.1. В., 6 Bom, 708 
See INSOLVENT Аст, 8. 9. 
(LB, al Bom., 205 


See Res УотлоктА—Сомтитвкт COURT— 
— ОвиввАх Савм. 
[L L. E., 15 Mad., 403 
See Rra Jupicama—PARTIES—SAME 
PARTIES OR THEIR REPRESENTATIVES. 


U. L. R., 6 Bom, 708 


~ Competst Court Per. Cur.— 
The words “not competent." in в. 44 of the Evidence 
Act refer to a Court acting without jurisdiction. 


KETTILAMMA с. KELAPPAN 


[L L. R., 13 Mad., 238 
— в. 48, 
iz RionT ор OPT. E. тезата or 
лент. Г. Calon 
: [L L R., 36 Calo., 184 
— s. 50. 
See ADULTERY . L 1 В., 5 Calc., 566 
ке LE, 6 Al $93 


UNDER EVIDENCE—CRIMINAL 
Casss— Previous CoNvIOTIONS, 


s. 57. 
See RELIGION, OFPENORS RELATING TO. — 
[L L. В.,7 All, 461 
isteriag officer—" Court " — 


fering 
tered power-of-attorney—Judicial wotice.—A. 
registered power-of-attorney admitted under в. 57 
of the Evidence Act without proof, the registering 
officer being а Court under s. $ of the Act. Квівто 
Natu Коохроо r. Brown 
| [L L. R., 14 Cale, 176 
| L —————- ss. 60 and 67—Proof of execu 
| tion of deed.—To prove the execution of a bill of sale 
executed in their favour by the plaintiff's father, the 
defendants called s kazi, who deposed that the vendor 
| came before him, accompanied by witnesses, and ac- 
kuowledged the execution of the deed, which was 
| then registered, The lower Appellate Court found it 
was sufficiently proved. Оп special appeal to the 
High Court it was contended that the execution was 
not sufficiently proved under s. 67, Act I of 1873. 
| Held the proof of exccution was sufficient ; direct 
evidence of the handwriting of the executant was not 
| necessary under s. 67. It was mot intended by в. 60 
to exclude circumstantial evidence of things which 
can be seen, heard, or felt. Мжнь Канто Puwpre 
e.Juecosuxpoo Guoss . 18 B. L. RB, Ap., 18 
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EVIDENCE ACT (I OF 1872)—continued. 
з. Writer of document and 
subsoribing witness.—The Evidence Act does not 
require the writer of в document to be examined as & 
witness, nor does в. 67 of that Act require the subscrib- 
ing witnesses to a document to be produced. ABDOOL 


ALi е. Авроов Raman, . 90 W.R.,499 
в. 63. 
Бев REMAND—GROUND ғов REMAND. 
[24 W. R., 232 
s. 65. 


See Сохувввтох —Сонуввв10хв то MAGIS- 
TRATE . . L L. R., 9 Mad., 334 


Seo Cases UXDBR EVIDENOR—CIVIL Cases 
—Sscompary EVIDENCE. 


See LIMITATION Act, в. 19—ACKNOW- 
LEDGMENT oy DEBTS. 
[L L. R., 15 Mad., 491 


See ONUS OP PROOF—POSSESSION AND 
Proor op TITLE, 
u. EA 18 Calc., 301 


Eel7 L Аз 159 
в. 68. 
See Ds&D—EXEOUTION. 
(I. L. R., 20 All, 532 
9С. W.'N., 608 


1 Unattested document— 
Mortgage—Tranafer of Property Act (IV of 1882), 
n 59—Inadmiasibilitg of the wnattested nt 
in evidence to prove the debt.—A mortgage for more 
than 100 which has been prepared and accepted, 
but which is not attested, is invalid, and it cannot 
covonant to pay, being 

MADRAS 


a 
hypothecate immoveable properiy—Bond not pro- 
ps ве Tronefer of Pro 
1889), 


y 
potheeate immovesble , though it was not 
вой attestod by ак a personal 


(I. L. B., 26 Calc., 223 
8C. W. N., 228 
в. 70. 
See DEED—EXECUTION. 
[L L. R., 27 Calc., 190 
в. 78— Proof of signature.—Where cer- 
tain ralyats swore that they got their pottahs from 
the hands of tho person who professed to sign them, 
this was held under the Evidence Act, s. 73, ав prov- 
ing to the satisfaction of the Court that the signatures 
were those of the lessor. Taka PEESHAD TANGEE e. 
Loxmams NamAns PAURAI . . 9$1W.R,6 
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EVIDENCE АСТ (I OF 1872)—continsed. 
— —— 8.74, 


See SrAMP Аст, вси. 1, ART. 22. 
(LL. R., 10 AIL, 208 


See ConrgssioN—CONPESSIONS TO 
Maorrmazs . L L. R., 13 All, 505 


1. Letters between 
aulhorities.— Letters between district authorities are 
Public documents forming а record of the acts of 
Public authorities, and as such admissible as evidence 
under Act I of 1872, в. 74. Рвітнек SINGH г. 
Сорвт or Млврв . . 5 У. в. 


2. Compromise of c wb- 
lic record—Proof by office copy.—Where a suit is 
compromised, and a petition is presented in the usual 
way,andthe Court makes an order confirming the 
agreement, which, with the order, as well as the agree- 
ment and power-of-attorney, are all entered upon the 
record, these papers become as much a part of the 
record in the suit as if the case had been tried and 
judgment given between the parties in the ordinary 
way ; aud that record is а public document, and may 
be proved by an office copy. BHAGAIN MEGH RANE 
Kosz о. боовоорвнвар Sixcn . 26 W. B., 68 


8, —— Public document — Литта, 
bandi prepared by Collector under Beng. Reg. VIL of 
1823— Consent, Proof of.—A jummabandi prepared 
by в Deputy Collector, while engaged in the settle- 
ment of land under Reg. УП of 1822, вв “public 
document” within the meaning of s. 74 of ће Evie 
dence Act. It is not necessary to show that, at the 
time when such document was prepared, & raiyat 
affected by Из provisions was в consenting party to 
tho terms therein specified. Таво PATUR v. ABI- 
NASH CHUNDER DUTT . LL. R, 4 Calo., 76 


** BRENHILDA ” 
(LL.B, 5:Calc,, 568; 5 C. L. R., 381 


5. — —  — — Public documents — Record 
of measurement—In a suit to obtain possession, 
under a title acquired by purchase at sn auction, of 
certain lands, together with mesne profits, upou sete 
ting aside an alleged talukh etmami right claimed by 
the defendants, the defendants, in support of their 
claim, produced certain documents purporting to be 
abstracted from, or copies of, Government measure- 
ment chittas, dated Mughi 1126-27 (1764). ‘These 
documents were produced from the Collectorate, but 
there was nothing to show that they were the record 
of measurements made by any Government officer. 
Held that they were not “ public documents” within 
the meaning of в. 74 of the Evidence Act. Nir- 
TXANUND ROY c. ABDAR RAHEEM 

[L L. R., 7 Calo., 76 


6. ———- —---— Jummabundi—Public dos 
cument.— Quere—Whether a jummabandi is a public 
document?  AXSHAYA CooxAR DUTT ғ. SHAMA 
Снаван ParrraxpA . L L. B., 16 Calo., 596 
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T, — ——— and в. 76—Public docw- 
ment.—An anumati-patra is not в public document. 
within the meaning of s. 74, nor, if it were, would its 
being on the record constitute а copy certificd as re- 
quired by s. 76. Кызыма Кізнок: CIAODHARANI 
с. Евнов Lar Roy . LL, R., 14 Cale, 486 

(L. R, 14 I. А, 71 


8. — — — — and s. 85—Teiskhana 
register—Public dorument—Beng. Reg. ХИ of 
1817, а. 16.—A teiskhana register prepared by в 
patwari under rales framed by the Board of Revenue 
under s. 16 of Beng. Reg. XI] of 1817 is not a public 
document, пог is the patwari preparing the same a 
public servant. Bais NATH SINGH e. SUKRU Ман- 
то. . . . LIAB, 18 Cala, 584 


9. . Public documents—Evidence 
Act, s. 76 — Right of accused person to inspect and 
have copies of police reports—Criminal Procedure 
Code (1882), ss. 167, 168, and 173.—Held by the 
Full Bench (SUBRAMANIA AYYAE, J., dissentiente) 
— Reports made by a police-officer in compliance with 
ss. 157 and 168 of the Criminal Procedure Code are 
not public documents within the meaning of s. 74 
of the Indian Evidence Act, aud consequently an 
accused person is not entitled before trial to have 
copies of such reports, Held by Сошамв, C.J., and 
Benson, J.—The same rule applies to reports made 
by a police-officer in compliance with s. 178 of the 
Criminal Procedure Code. Held by SHEPHARD and 
SUBRAMANIA AYYAB, JJ.—Reports made by в police- 
officer in compliance with s. 173 of the Criminal 
Procedure Code are public documents within the 
meaning of в. 74 of the Indian Evidence Act, and 
consequently an accused person, being а person inter- 
ested іш such documents, is entitled, by virtue of 
в. 76 of the Indian Evidence Асі, to have copies of 
rach reporte before trial. QusEN-EMPxRss v. ARU- 
мм . . . LL E. 20 Mad, 189 


10, —___—__- Dooument purporting to 
be a certified copy of а will taken from the oa 
tocol of record im Ceylon—No proof that it had 
been made from, or compared with, the original— 
Inadmissibility of document.—In support of a claim 
instituted in a Court in British India for в share in 
her deceased father’s estate, plaintiff tendered in evi- 
dence в document which purported to be a certified 
copy of a will executed by her late father at Colombo, 
where he was said to have been at the date of the 
execution of the alleged will. The document was 
filed as an exhibit in tho suit, but the Subordinate 
Judge held that it was not admissible in evidence. It 
bore an endorsement purp:rting to be signed by the 
Assistant Registrar-General for Ceylon, to the effect 
that it was a true copy of в last will and testament 
made from the Protocol of record filed in his office. 
Мо evidence was tendered before the Subordinate 
Judge that the copy had been made from, and com- 
pared with, the original On the question of the 
admissibility in evidence of the said document, — 
Held that it was inadmissible; that it was not a 
public document within the meaning of s. 74 (1) (iii) 
or (2) of the Evidence Act, and that, in the absence 
of evidence that it bad been made from and compared 
with the original, the provisions of that Act relating 
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to secondary evidence of public documents were in- 


applicable. Ронмам MAL с. SUNDARAM PILLAI 
(LLB, 33 Mad, 400 
п. ——— and s. T] — Proceedings 


between the same parties in another awit — Public 
documents. —B instituted а suit in the Court of the 
Munsif of the 24-Pergunnahs against A, on account 
of аш alleged trespass to a drain which В then 
alleged to be his property; that suit was dismissed 
on the ground that В bad not proved his title to the 
drain in question, In a suit arising out of an alleged 
troepase to the same drain brought by А against B, 
in which А stated it was his property, certified copies 
of the plaint, the defendant's written statement, and 
the decree in the former suit were produced; and it 
was contended they were publie decuments and ad- 
missible in evidence under вв. 74 and 77 of the Evi- 
dence Act. The Court admitted the plaint and 
rejected the written statement. MAHOMED SHAHA- 
mOopEEN с. Уквовьвнах . 10 B. L. R., Ар., 81 


в. 76. 

See ONUS OP PROOP—DOCUMENTS RELAT- 
ING TO LOANS, EXECUTION OF, AND CON- 
SIDERATION FOR. 

[L L. R., 23 Oalc., 950 
L. E., 38 L A., 02 


See STAMP AOT, BOH, I, ART. 22. 
[L L. R., 19 All, 208 


s. TT. 


See ONUS OP PROOP—DOOUMEN TS RELAT- 
ING TO Loans, Exsourion OP, AND 


emori "TR, а pon 
LB, 38 L A, 93 

s. 80. 
See СонтЕввом —СомтЕзвтомв то MAGIS- 
Tams. . LL. R, 9 Маа, 394 
[L L. R., 15 Calc., 595 
LL. В, 13 AN., 605 
See CRIMINAL PROOEDUR Сориа, в, 288. 
(31 W. B., Or, 5 


1. — — —— в 83— Measurement. chittas,— 
Chittas made by Government for its own private usc 
are nothing morc than documents prepared for the 
information of the Collector, and are not evidence 
against private persons for the purpose of proving 
that the lands described therein are or are not of & 
particular character or tenure. Вам CHUNDER SAO 
v. BUNSEEDHUR Мык , I. L. R., 9 Calc., 741 


—— — ——— Ен 
tion chittas.—Government resumption chittas, in the 
absence of the resumption-proceedings, are not con- 
clusive evidence of title as against third persons. 
Bam Chuwler Sao v. Bunseedhur Naik, I. D. By 
9 Calc. 741, followed. Dwamxi Nata Miser 
v. Tanita Мот: авд . L L. В, 14 Cale, 180 


GIRINDRA CHAKDRA GANGULI r. RAJENDBA NATE 
CHATTERJEE b E . 1C. W. N, 590 
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8. Presumption as to acouracy 
Of Government surrey map—Subsequent Govern- 
ment surcey map.—The presumption under the Bri- 
dence Act in regard to the accuracy of в map made 
undor the authority of Government isin no way 
affected by the fact that such map has been super- 
seded by a Inter survey map made under the samo 
authority and by an order of the Board of Revenue, 
Joozssvm Sivon c. Brovxr Мати Dorr 

[L L. R., 5 Calc., 833: 6 С. L. R., 519 


4, —— Мар—Есійепсе Act, +. 13 
— Presumption as to accwracy.—A map prepared by 
Sa omens of Gavernsneta stilo Ui charge of a khas 
mehal, Government being at the time in possession of 
the mehal merely as a private proprietor, is not a 
map purporting to have been made under the author- 
ity of Government within the meaning of s. 88 of 
the Evidence Act (I of 1872), the accuracy of which 
is to be presumed, but such a map may be admitted 
as evidence under в. 13 of that Act. JuNMAJOY 
MULLICK о. DWARKANATH МҮТЕЕ 

(LL R,, 5 Calc., 387: 4 C. L. BR, 574 

5. — — — — Thakbwst map.—A thakbust 
map must be presumed to be accurate under this soc- 
tiou, NIAMUTULLAR Жаан е. HIMMUT Аы 
соте . E . 93 W. B, 519 


e. Thakbust map, Accuracy 
of—Evidence of making of map in presence of 
parties.—The accuracy of в thakbust ameen’s map, 
which is assumed in the Evidence Act, means accu- 
тасу of drawing and correctness of measurement, but 
certainly does not refer to the laying down of bound- 
aries according to the rights of parties. To be bind- 
ing on the parties to a suit, such а map must be 
supported by evidence that № was drawn in their 
presence or in that of their agents. Омівтл аш 
CuowpnRY о. Kates PRRSHAD SHANA 


[25 W. R., 179 


s. 85. 
See Рвлоттов—Стуть CASES—P ZO BATR 


1..-—-— в. 88— Evidence Foreign jadi: 
cial records — Execution in British India of 
passed by Courts of Cooch Bekar— Citi Proce- 
dure Code, 1852, s. 434. 

Whether tho n ion p tho Calcutta 
Gazette of 8th April 1879, sigued by the then Deputy 
Commissioner of Cooch Behar, and stating the mode 
in which copies of judicial records of the Courts of 
Cooch Behar are certified as correct copies, and which 
notification was published after a notification had 
been published by the Governor General «f India in 
Connell under the provisions of s. 434 of the Civil 
dure Code, to the effect that the decrees of the 
chit and Revenue Courts of Cooch Behar may be 
executed in British India, as if they had been made 
by the Courts of British India, wasa compliance with 
the provision of в. 86 of the Indian Evidence Act at 
a time when there was a representative of the Gov- 
ernment of India resident in Cooch Behar. Per 
Nonus, J.—The notification of the Sth of April 
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1879 is now of no use, as therc is no representative 
of Her Majesty or the Government of India residing 
in Cooch Behar, aud consequently certified. copies of 
judicial records of that State canut now be received 
lence in the Courts of British India under the 
Provisions of в. 86 of the Evidence Act. GANEE 
Млномкр SARKAR г. TARINI CHANAN CHUCKERDATI 

(LLB, 14 Calc, 546 


ind ss. 65, 66, and 74. 
proceedings in Record not 
certified as specified in s.86 Secondary evidence 
ic document, Contents of, s.74. The record of 
proceedings in a Conrt of Justice is presumed to be 
genuine and accurate, if it is certified as directed by 
в. 86 of the Evidence Act. But the proceedings may 
be proved by an ial of the Court speaking to what 
takes place in his presence and also to an uncertified 
record thereof. ‘The latter thereby becomes secondary 
evidence under as. 65 aud 66 of the certified record 
(being а public document under s. 74) admissible 
without notice to the adverse party when the person 
in possession thercof is out of the jurisdiction. 
HARANUXD CHETLANGIA v. RAM GOPAL CHETLANOIA. 
L. R., 27 Calo., 639 
L. В., 37 1. 


4C. W. N., 420 
————— 8. 90 — Ancien! document - Proof 
ae proper custody.— When a document is so old that 
е parties to it and the witnesses are in all probabi- 
lity dead, and evidence cannot be produced to prove 
the factum of its execution, the rule in Euglaud, as 
well as in this country, is to compel the party who re- 
lies upon the document toshow that it comes frum the 
custody in which it would naturally be expected to 
reside, were it а real and authentic document. SEER- 
KANT BHUTTACHARIEE ©. BAJNARAIN CHATTERJER 
W.R, 1 
2 Document 80 years old— 
Proper custody.~-A document 30 years old doce not 
prove itself, in the absence of evidence, that it has 
‘come from the proper custody. бово Das Day e. 
Бамвис NATH CHUCKERBUTTY 
[3 B. L. R., А. C., 358 
Document 30 


28. 
pplyiug the presu 
ire +. 90 of the Kvideuce Act, the per 


ears 
is to be reckoned, not from the date upon which the 
decument is filed in Court, but from the date on 
which, it having been tendered in evidence, its genu- 


ineness or otherwise becomes the subject of proof. 
Міну SKAR e. Euzpox Nata Вох 
[6 C. L. R., 135 
4. Docwment 30 years old. 
—A document more than 30 ye.rs old, although not 
requiring to be formally attested by the witnesses 
who attended at its execution, must be shown to lu 
come from the custody of the person who would ha: 
been the proper person to keep it. T AkOOM Pere 
SHAD v. BASHXUTTY KOER . 24 W. R, 


B, —  — — Госитет « f ancient date 
— Proof of custody.—Where a party offers docu- 

ments of such an age as to be incapable of being 
proved by direct evidence, ho is bound to prove their 
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custody. Gove Рават v. оома SOOKDURER DR- 
BIA . К . . . 12 W.R, 478 


FunEEDUNNISSA c. RAM ONOORA SINGH 
[21 W. R., 19 


And, if possible, acts done according to their terms, 
Guant о. Вузмати Tewanzr . 21 W. R., 270 


6. —_______ Document 80 years old.— 
The rule regarding the proof of documents more than 
30 years old is that they need not be proved, provided 
they have been so acted upon or brought from such & 
place as to offer в reasonable presumption that they 
were honestly and fairly obtained and preserved for 
use, and are free from suspicion of dishonesty. 
Hanı Онамоль с. Bigu Dansa 

[5 Bom., A. C., 185 


T. —— Document 80 years old— 
Proof of custody.—With regard to the proof of 
ancient documents, the proper rule is that, if they are 
more than 30 years old, they need not be proved, 
provided they have been so acted upon or brought 
from such a place as to offer reasonable presumption 
that they were honestly and fairly obtained and pre- 
served for use, and are free from suspicion of dis- 
honesty. Application of this rule considered. VITHAL 
MAHADEB r. DAUD VALAD MUHAMMED HUSEN 

[6 Bom., A. C., 90 

8. Ancient document Е 
dence of proper cwstody.— Although ancient doc 
ments are admissible in evidence on proof that they 
have been produced from proper custody, their value 
as evidence when admitted must depend in each case 
upon the corroboration derivable from external cir- 
cumstances, e.g. from the documents having been 
produced on previous occasions upon which they 
would naturally bave been produced if in existence at 
the time or from acts having been done under them, 
BorxuwT Nata Кохро е. LUKHUN MAJHI 

[9 С.І. R., 495 


9. Documents more tham 80 
years old.— Where the Judge is satisfied that в docu- 
ment is more than 30 years old and that it has come 
from proper custody, be may, as a rule, dispense with 
proof of its execution, LaLpAs RAMDAS v. KASHI- 
RAM . . . . . 4 Bom, А. C., 60 

10, —— ———— Document of ancient date. 
—Where a document is found on independent evidence 
to have been in existence long prior to the institution 
of the suit, and also to be genuine, it is not necessary 
to insist on the testimony of subscribing witnesses, 
MAHOMED FEDYE SIRDAR с. OZEEOODEEN 

[10 W. R., 340 


Монезн Roy г. Воорном Мантоом 
08 W. R., 815 
1. ——__—— Ancient documents, Rule 
аг to.—The English rule that a document more than 
80 yearsold, if from suspicion of dishonesty, may 
be admitted as evidence without proof of the execu- 
ion or writing, was held to be founded оп в reason 
which had less weight in this country, where lese 
сгей should be given to ancient documents which 
are unsupported by any evidence that might free 
them from a suspicion of being false or fabricated. 
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Even in England such evidence unsupported was held 
to be of very little weight. Accordingly it was not 
allowed to prevail here in а case in which there was 
other evidence inconsistent with the title which those 
documenta professed to creste. PHOOL ВТВЕЕ ғ. 
Gove Surun Doss. LUTEEPOONNISSA v. GOUR 
Бовом Doss. . . . 18 W. R., 485 
Document 30 years old— 
Court is not bound to 


from proper custody. Before accepting such docu- 
ment as proof of title, the Court must satisfy itsclf 
that the person who purports to have affixed his 
znature to the document was a person who at the 
time was entitled to graut such a document, UGGRA- 
KANT CHOWDHRY с, HURRO CHUNDER SBICKDAR 
[LL В, 6 Calo., 309 
13. — —- — — — Documents more than 30 
1d— Proof of execution — Evidence of author- 
ity to sign on behalf of others.— The plaintiffs sucd 
the defendants for enhancement of rent. The defen- 
dants resisted the claim, relying, inter alid, on a moku- 
rari pottah executed on 9th October 1832. This 
ed to bear the seal of one of the then 
to be signed 
on behalf of all the maliks by 4. Held that, al- 
though the pottah might be an authentic document, it 
would not bind the maliks who did not affix their 
seals, nor those who claimed under them, unless it 
was shown that 4 bad a special authority to sign the 
names of such malike to it or в general authority to 
sign on their behalf documents of the same descrip- 
tion as the pottah; and that, until such proof was 
given, the document was not admissible in evidence. 
Held, further, the fact that the pottah was more than 
30 years old gave rise to the presumption that the 
signature at the foot of it was in the handwriting of 
4, aud that tho pottah was executed by him; but 
that to make it evidence against the representatives 
of the maliks who had not executed it, the defendants 
should show that 4 had authority to sign their names. 
Usuack Bare. DALLIAL RAI 
[L L. R., 8 Calc, 557 


14 —______ Legal. presumption—Pre- 
vious production of such document.—No legal pre- 
sumption can arise as to the genuineness of в docu- 
ment more than 30 years old, merely upon proof that 
it was produced from the records of в Court in which 
it had been filed at some time previous. It must be 
shown that the document had been so filed in order to 
the adjudication of some question of which that Court 
had cognizance, and which had come under the cogni- 
zance of such Court, GUDADHUR PAUL CHOWDERY 
v. Вихвов CHUNDER BHATTACHARJI 

(I. L. В, 5 Calc, 918 


16, ——————— — — Ancient. document —Eci- 
dence of proper custody.—To establish the authen- 
ticity of в document во old that the witnesses to its 
execution cannot reasonably be expected to be in 
existence, it is not necessary to go behind the posses- 
sion of the present owner. Ifthe custody from which 
the document comes into Court has been and is the 
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custody in which, judging from the purport of the 
document itself and the other circumstances of the 
case, it would naturally be expected to reside, then the 
document ought to be treated as authentic to such ex- 
tent asto be admissible iu evidence between the parties. 
CHUNDER Kant MISTERE є: BRoJoxATH Bysack 
(13 W. R., 109 
RAXDHUN GHOSE г. Евнлх CHUNDER GHOSE 
07 W. R., 34 
Ses Dxva3t Goya r. боравнат GODBHAI 
m W. В, P.C, 35 
VENCATASWAR YELLIAPPAH МАКА v. ALAGOO 
MoorToo ЗЕВУАСАВЕН 
[4 W. R., P. C., 78: 8 Moore's I. A., 827 


16. ——————————- 014 ^ docwment—Lease 
Proof of authenticity of— Possession.—Where в 
document which is not proved because of its great 
age, and of there being therefore no witnesses to 
prove it, is put forward as a document intended to 
operate as a maurasi tenure, it is necessary, in order 
to тыл ite authenticity, to show tl s it was 
accompanied by possession, BISHESHUR ВноттА- 
OHARJEX v, LAMB g = А \.В., 29 


17. ——————— Ancient document, Custody 
of.—NWhere a document purported to be 45 years 
|, and а mohurir swore to its having been in his cus- 
ы, as ke of the plaintiff's records for the time 
{в service, the evidence was held to show (if cre- 
dible) that the document had come from proper 
custody, within the meaning of Act 1 of 1872, 
s. 90, and to require no direct evidence of its genuine- 
ness. Excownrgs SINGH Roy е. KyLAsH CHUNDER 
Моокввзвв . . . . 91 W. R., 45 


18. Documents 80 years 
old, their natural and proper custody.—W here a 
daughter professed to hold under a pottah more than 
30 years old in favour of her father, and was found 
to have been in possession of the land ever since her 
father's death for a period of 40 years without inter- 
ruption on the part of the father’s heirs — Held 
that the daughters custody of the pottah was а 
natural and proper custody within the meaning of 
в. 90 of the Evidence Act. The rule laid down 
in s. 90 as to proof of execution of documents 30 
years old ought to be applied in this country with 
special care and caution. TRAILOXIA NATH NUNDI 
v. Зновно Cuuxoowr . I L. B., ll Calo., 589 


19. Becondary evidence— Do- 
oument more than 80 years old— Proof of ezecu- 
tion—Evidence Act, s. 65.—Secondary evidence of 
the contents of a document requiring execution, which 
can be shown to have been last in proper custody, and 
to have been lost, and which is more than 80 years 
old, may be admitted under в. 65, cl. (c) and 
в.90 of the Evidence Act, without proof of the execu- 
tion of the original. Кивттав CHUXDER MoOKER- 
JEB о. KHETTER PAUL SEEETERUTNO 

[L L. В., 5 Calc., 886: 6 С. L. R., 199 


20. —— — — — Prerwmption as to ancient 
documents — Destruction of original — Presumption 
applied to certified copg— Evidence Act, г. 65.— 
‘The presumption allowed by s. 90 of the Indian 
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Evidence Act, 1872, may be applied where the ori- 
ginal of а document sought to be proved has been 
destroyed and only secondary evidence of its contents 
in the shape of a certified copy is available. Khetter 
Chunder Mookerjee v. Khetter Paul Sreeterutno, 
I. L. Е. 5 Cale, 886, followed. Іанш Prasan 
Sixon v. LALLI Jas KUNWAR 

[L L. В, 99 AIL, 204 


21. Ancient docwnent — Weight 
of ancient documents as eridence— Proper. custody 
Custody of agent.—Under  varaspatra executed 
in 1847 by A, a Hindu widow in favour of В, B took 
possession of the property mentioned therein, and 
enjoyed it during his lifetime. After his death, his 
gomasta (agent) managed it for and on behalf of B's 
minor son C. In 1881 С filed a suit to redeem а house 
and а garden, part of the property covered by the 
varaspatra, and which had been by 4^s 
husband in 1831. Опе of the defences to this suit 
was that neither C nor his father was the heir of the 
original mortgagor, and that therefore C could not 
redeem the property in dispute. At the trial C 
duced the varaspatra of 1847 in support of his title, 
alleging that he had found it among the papers of 
the old gomasta of his father, who used to look after 
his affairs during his minority. Held that the 
varaspatra was admissible in evidence undor s 90 of 
the Evidence Act (1 of 1872) as в document pur- 
porting to be more than thirty years old, and pro- 
duced from а custody which, under the cireum- 
stances of the case, was a proper custody, the possession 
of the gomasta being legally the possession of bis 
master. The degree of credit to be given to an 
‘ancient document depends chiefly on the proof of 
transactions or state of affairs necessarily or at least 
properly or naturally, referrible to it. HARI CHINTA- 
MAN Dixsxit г. Мово LAKSHMAN. 

[L L. R., 11 Bom., 89 


As to the weight and admissibility of ancient 
documents. 


Бев also TIMANGAVDA ©. RANGANGAVDA 
(LL.B, П Bom., 94 note 


Ancient documents, Proof 
of —Landlord and tenant—Swit for ejeciment.—In 
a suit for ejectment brought in 1894 the defendant 
contended that he held the land on permanent fazen- 
dari tenure and produced а document, dated 1848, by 
which his predecessor was given permission to build 
upon the land. The plaintiff (landlord), however, 
produced the counterparts of в subsequent lease to 
the same tenant (defendant's predecessor), dated 
1861, which created & monthly tenancy, and of a 
later one to the defendant himself, dated 1859, crest- 
ing а yearly tenancy determinable on а month’s 
notice, under which provision this suit was brought, 
The defendant denied that he had executed this 
document, and contended that it was not proved. 
The lower Court held that these documents were 
admissible as ancient documents, and relying upon 
them passed a decree for the x On appeal, 
held, confirming the decree, that, having гера 

the circumstances, the documents must be held 
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proved, and the plaintiff waa entitled to recover pos- 
session of the land. Husain v. GovARDRAMDAS 
PARMANANDAS . LLB, 30 Вош., 1 


в. 91. 
See Conrrssiox—Conressions TO MAGIS- 
TRATR L L. R., 17 Calc, 868 


See Cases UNDER Evipexce—Crvi Сав! 
— SECONDARY — EVIDENCE— UNSTAMPED 
ов UNREGISTERED Docume: 


See LIMITATION Аст, 1877, в. 19—Aoc- 
KNOWLEDGMENT OF DEBTS. 


(LL.B, 12 Cale, 207 
L L. R., 15 Mad., 401 
See REGISTRATION ux р 49. "T 
16.1.8; 548 
в. 92. 

See BILL ov EXCHANGE, 
LI. L. В., 8 Calc., 174 
See CASES UNDER EVIDENCE—PAROL 

EVIDENCE. 

See PRINCIPAL AND AGENT— COMMISSION 
AGENTS L L. B., 16 Mad., 938 


See PRINCIPAL AND AGENT— LIABILITY OP 
AGENTS . + LL В., 5 Calc, 71 


See REGISTRATION ACT, 8. 17. 
[L L. R., 24 Bom., 600 
в. 105. 


See PRIVATE DEFENCE, RIGHT ОР. 
[U C. L. B., 252 


(LL. B, 4 Calc., 124 ; 3 С. L. R., 192 


в. 106. 
See ONUS от PRoor—Barments. 
[L L. R., 9 AIL, 398 
See ONUS or Pzoor—Pnz-EMPTION, 
[L L. R., 5 All, 184 
See ONUS от Рвооғ  PRorrTS, BUTTS РОВ. 
[L L. R., 19 All, 801 
See ONUS o» PROOP—SALE ров ARREARS 
ор Ват. . . 21W. R, 807 
See PENAL Cons, в. 373. 
[L L. E., 23 Calc, 164 
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в. 107, 108. 
Вее Humu LAW- PRESTMPTION ОР 
Фватн . . ІІ. R, 8 All, 614 
[L L. R., 23 Bom., 296 
Missing person- Presumption 
of death.—Ss. 107 and 108 of the Evidence Act, 
taken together, do not lay down any rule as to the 
exact time of the death of a missing person. When- 
ever the question as to the exact time of death arises, 
it must be dealt with according to the evidence and 
circumstances of cach case, when the death is alleged 
to have occurred at any time not affected by the 
presumption of law as to the seven years. DHARUP 
ATH e, GOBIND SARAN. GOBIND SARAN e. DHARUP 


Mm . € . . LLB,8 АП, 614 
в. 108, 
Seo Ниро Law—PRESUMPTION oF 
Dum > Opis iS b Alb ote 
L E R., 28 » 


Ses MAHOMEDAN LAw—PRESUMPTION OP 

рвати . . LLB, 2 ALL, 625 

(LL. В, 7 АП, 297 

—— Missing person— Hindu. law— 
Inheritance Presumption of death— Claim after 
seren years — Co-owners— Absent. co-owner—Claim 
to his share of property a question of evidence, 
not of succession.—D G and В were coowners of 
certain khoti villages. B disappeared and was 
unheared of for more than seven years In his 
absence, D received his (B's) share of the.rents and 
profits, @ claimed to be entitled to a moicty of B’s 
share therein, and brought this suit again: Held 
that G was entitled to such moiety. 2, having been 
absent and unheard of more than seven years, might 
be presumed to be dead under s. 108 of the. Evidence 
Act (I of 1872); and G, ав one of his two survivors, 
was entitled to a moiety of his property. Where the 
right of в party claiming to succeed to the property 
of another is based on the allegation that the latter 
has not been heard of for more than seven years, the 
question to be decided is one of evidence, and not & 
Part of the substantive law of inheritance. Par- 
meshar Rai v. Bisheshar Singh, I. L. R., 1 All., 63, 
concurred in. рнохро ВиткАл e. GANESH ВнікАЈІ 
LL.B, 11 Bom., 438 


в. 110. 


See ONUS от Рвоот—Мовтолок. 
[L L. B., 9 Bom., 137 
I L. R., 1 AlL, 194 
See ONUS оғ PROOP—POSSESSION AND 
Рвоор op TITLE . . 6N. W., 36 
П.І. R., 8 Calc., 759 
L L. В., 12 All, 46 
See Тттън —Еутрвксв AND PROOF OP TITLE 
— GENERALLY . 5C. L. R. 978 


s 111. 


See ONUS OP Pnoor— DxCREES AND DREDS, 
SUITS TO ENFORCE AND ВЕТ ASIDE. 
(LL. В. 12 AIL, 628 
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в. 113, 


See Witwsss—Crvm — CABr8— PERSONS 
COMPETENT ОВ NOT TO BE WITNESSES. 


(LLB, 18 Bom., 468 
--—— s 18. 
See CESSION оу BRITISH TERRITORY IN 
Dow . ERU om T 
L. В, 8I A, 102 
—— — s. 114. 


See CASES UNDER ACCOMPLICE. 


бев Act XL or 1858, s. 3. 
OC. W.N., 458 


> See BENGAL CESS Act, 1871, s. 52. 
(LL.B, 18 Calc, 197 


See Bowsar Disrzicr Mumiorran Аст, 
1878, 8.11 . LL. R., 90 Bom., 788 


See CHARGE то JURY— MISDIREOTION. 
0. L. R., 17 Calc., 649 


See Companx—Worpine UP— GENERAL 
Casse . LL. R, 9 All, 366 


See EsToPPRL— ESTOPPEL BY Coxpvcr. 
[L L. R., 9 AIL, 690 


See ONUS o» PRoor— DOCUMENTS RELATING 
то Loans, EXECUTION OP, AND CONSI- 
DERATION FOR. 

[L L. B., 30 Bom, 867 


See ONUS o» PROOP— NOTIOR. 
[L L. B., 18 Calc, 197 
See RionT op Wax. 
LL B, 15 AIL, 370 
— в. 16. 
See ARBITBATION— AWARDS— CONSTRUC- 
TION AND ЕРУБСТ OF, 


L. R., 3 АП, 809 

LLR, 6 AL, 338; E E, 1 1 090 

Seo CASEG UNDER ESTOPPBL—ESTOPPRL BY 
Compvor. 


—_—______—_ Auction-purchaser— Representa- 
tire -Estoppel.—A purchaser at an execution sale 
is not as such the representative of the judgment- 
debtor within the meaning of в. aie of the Evidence 
Act. Lata PARBHU LAL v. MYLN 


LL Е, 14 Calo., 401 
s. 116. 
See ESTOPPEL — ESTOPPEL BY CONDUCT. 
[L L. В, 7 AlL, 511, 878 


L L. R., 5 Calc., 669 
See EgTOPPBL—ESTOPPEL BY JUDGMENT. 


LL. 
See CASES UNDER EsTOPPEL—LANDLORD 
AND TENANT, DENIAL OF TITLE. 
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в. 118. 
See Wrrxess—Crvit Cass—Pensons 


COMPETENT OR NOT TO BE WITNESSES. 
[I. L. R., 18 Bom., 468 


See WrTNES8S— CRIMINAL CASES—PERSONS 
COMPETENT OR NOT TO BE WITNESSES. 
fI B. UL An, igs 
L L. B., 16 Bom, 66 


———- s. 120, 
See MAINTENANCE, ORDER OP CRIMINAL 
Covrtasto L L. R. 16 Calc., 781 


See Witwess—Crvm CASES—PERSONS 
COMPETENT OR NOT TO BE WITNESSES, 


в. 191. 


See WirNESS— CRIMINAL Casrs—PERsons 
COMPETENT ОВ NOT TO ВЕ WITNESSES. 
[L L. E,, 3 All, 578 


в. 133. 


See PRIVILEGED COMMUNICATION. 
[L L. R., 23 Mad, 1 


ss. 196, 197. 
See PRIVILBGED COMMUNICATION. 


АА 
2 C. W. N. 484, 649 
1. — ——- s. 1828—Anawers criminating wit- 
тев Voluntary, statement— Privilege. of witness 
answering criminating question. In a Small Cause 
suit under Ch, XXXIX of the Code of Civil Pro- 
cedure on & promissory note, which was alleged to 
have been executed jointly by G and his son У, V 
filed an affidavit in order to obtain leave to defend the 
suit, and, having obtained leave to defend, gave 
evidence at the trial on bis own behalf. Оп a subse- 
quent trial of V for forgery of his father’s signature 
to the same promissory note, the affidavit and deposi- 
tion of V in the ‘Small Cause suit were admitted as 
evidence against V. Held by TURNER, C.J., INNES 
and KrwpEksLEY, JJ., that both the affidavit and 
the deposition were properly admitted. By KERNAN 
and Моттсвлмт АУУАВ, JJ., that the affidavit was 
горе! у admitted, but not the deposition, Per 
RNER, C.J., INNES and KINDERSLEY, JJ.— 
Where an accused person has made а statement on 
cath voluntarily and without compulsion ou the part 
of the Court to which the statement is made, such a 
statement, if relevant, may be used against him on 
his trial on a criminal charge. If a witness does not 
desire to have his answers nsed against him on а sub- 
sequent criminal charge, he must object to answer, 
although he may know beforehand that such objec- 
tion, if the answer is relevant, is perfectly futile во 
far as his duty to answer is concerned, and must be 
overruled, Qcmxw v. Goran Dass 


L. R., 8 Mad, 971 
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2, — —— Protection gives to answers 
which а witness is compelled to give—“ Compelled 
to give,” Meaning of the words—Indian Oaths 
Act (X of 1873), г. 14,—S. 183 of the Evi- 
dence Act (I of 1872) makes а distinction between 
those cases in which a witness voluntarily answers 
a question and those in which he is compelled to 
answer, and gives him a protection in the latter of. 
these cases only. Protection is afforded only to 
answers which a witness has objected to give or which 
he has asked to be excused from giving, and which 
then he has been compelled by the Court to give. 
еп Y. Gopal Dass, I.L.R., 8 Mad., 721, followed. 

er Віврүғоор, J. (dissenting)—S. 132 of the 
Evidence Act (I of 1872), Tad with *. 14 of the 
Indian Oaths Act (X of 1878), compels & witness to 
answer crininating questions, and he is protected by 
the proviso to в. 132 from a criminal prosecution for 
any offence of which he criminates himself directly or 
tly by his answer, except в prosecution for 
giving false evidence by such answer. — It is not only 
when a witness asks to be excused answering а 
eriminating question and bis request is refused that 
he is “compelled to give” the answer within the 
meaning of the proviso, The compulsion is operative, 
whether he asks to be excused or gives the answer 
without во asking. QUEEN-EMPRESS v. GANU SONDA. 
[I. L. B., 13 Bom., 440 

| ЗЕРЕН * Compelled " — Compelling 
witness to answer questions.— The word “compelled ^ 
in the proviso to в. 132 of the Evidence Act (I of 
1872) applies only where the Court has compelled 
& witness to answer a question, and not to в case 
where the witness has not asked to be excused 
from answering а question, but gives his answer with- 
out any claim to have himself excused. QUxEN- 
Емрвквв v. Moss . . LLB, 16 AlL, 88 


4. — ———— — and ss. 199, 130, 131— 
Compelling witness to answer questions.— The mere 
subpenaing of в witness or ordering him to go into 
the witness-box does not compel him to give any 

cular answer ог to answer any particular ques- 
Bon, The words “shall be compelled to give” in 
в. 132, Evidence Act, apply to pressure put upon 
a witness after he is in the box, and when he asks to 


Empress. . » „392 
в. 133. 
See CASES UNDER ACCOMPLICE. 
в. 137. 


See CHARGE TO JURY — MISDIBECTION. 
[L L. В.,17 Calo., 642 
See WITNE88— CRIMINAL Casi 


INATION oP WirNESSES—C 
mamos . L L. R., 21 Calo, 401 


s. 188. 


See WrTNESS— CRIMINAL CASES—EXAM- 
INATION OF WITNESSES — EXAMINATION 
эу Cover . I. L., R., 6 Calc., 278 
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EVIDENCE ACT (1 OF 1872)—continued. 


в. 154. 


See Wrrwess—Canomal CASES—EXAM- 
INATION OP WITNESSES— CROSS-EXAM- 
INATION . ТЫ В, 13 Calo., 68 


в. 155. 


See WirNESS—CRIMINAL Cases- EXAM- 
INATION OP WITNESSES—CROS8S-EXAM- 
INATION $. s Bom, 166 


— ol @ —-Fridence in reply im- 
peaching the credit of a witneas.—In в mit by one 
‘claiming (inter alid) a share in a businem us heiress 
of A, her father, the defendant pleading limitation, 
Е, before the clove of her case, put in evidence an 
entry in в Koran to shew that she was born in 
1279, and in the crose-examination of M, в witness 
for the defence, m to him s letter purporting to 
y 


have been written by A to M, supporting A's case. 
Upon М denying the genuinenes of the Koran and 
of certain words in the 


, i was on be- 

half of K to give evidence in reply shewing that М 
had made statementa to an attorney before the case 
inconsistent with his evidence, both ва to the Keran 
and the letter. Held that evidence might be given 
in reply as regards the Koran, but not as the 
letter ; no substantive evidence having been given as 
to the latter before the close of the plaintiff's ease, 
Semble—The expression “ which is liable to be con- 
tradicted” in s. 185 (8) of the Evidence Act is 
equivalent to “which is relevant to the issue.” 
KHADIJAH KHANUM v. ABDOOL KURRERM SHERAJI 
[L L. B., 17 Calc., 344 


—. 150—Bonds destroyed by fire— 
Refreshing memory of witness.— The plaints and re- 
cords in a number of suite upon bonds instituted by 
the same plaintiff against different persons were de- 
stroyed by fire. The suits were re-instituted, and 
duplicate copies of the plaints were filed. The only 
evidence of the contents of the bonds, from which 
the plaints were prepared, consisted of a Mi ege c 
by the plaintiffs gomastas of the names of 
executants of the bonds, the matter in respect of 
which the bonds had been given, the amounts due 
thereunder, and the names of the attesting witnesses. 
From this register the duplicate plaints had been pre- 
pared. Held that, though the register was not 
secondary evidence of the contents of the bonds, yet 
it was а document which might be referred to by в 
witness for the purpose of refreshing his memory, 
under в 159 of the Evidence Act. TARUCK МАТН 
Motziox ө. JEAMAT NOBYA. 


LI. L. E., 5 Calc, 358 


. 165. 


See PENAL Cops, s. 179. 
(1. L. R., 10 Bom., 185 


manon . ГЫ В. 34 
[I. I. E., 5 Calo., 614 
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EVILENCE ACT (I OF 1872)—concluded. | 
—— «167. 
See CONFESSION — CONFESSIONS TO POLICE | 
OFFICERS . L L. R. 1 Calc., 207 | 
[L L. E., 3 Bom., 61 
See CRIMINAL PROCEEDINGS. 
[L L. R., 8 Calo., 789 
I. L. R., 9 All., 609 
See Wrrxess—Crvm, Савв — EXAMINA- 
TION OP WITNESSES—GENERALLY. 
{6 Moore's I. A., 232 


L —— — Ciril and criminal cases. 
—S. 167 of the Evidence Act applics as well to 
criminal as to civil cases. QUEEN г. HURRIBOLE 
CHUNDER GHOSE | 

[L L. R., 1 Calo., 207: 35 W. R., Cr., 86 


2. It applies to criminal trials 
by jury in the High Court. Ќко, e. NAORAJI DADA- 
BHAL . . . . . . 9 Bom,, 358 


в. - Cases under cl. 26 of the | 
Letters Patent, High Court.—The provisions of s. 167 | 
of the Evidence Act apply to cases heard by the | 
High Court when exercising its powers under cl. 26 
of the Letters Patent. ОСЕЕН-ЕМРВЕЗЗ v. McGurer | 

[4 C. W. N., 438 


| 
4. Document improperly ай- | 
mitted in evidence. — Where a copy of a deposition is 
improperly admitted, such admission is not ground of | 
itself fora new trial, if, independently of the evi- | 
dence во admitted, there is sufficient evidence to 
justify the decision. Wooma KANT BUKSHEE r. 
UNGA NARAIN CHOWDHRY . 20 W. R., 385 
5. Eridence improperly admit- 
ted--Power of High Court on appeal— Power to 
deal with verdict of jury Neo trial-— Tho provi- 
sions of в. 167 of the Evidence Act (I of 1872) apply 
tocriminal trialsby jury. When part of the evidenc- 
which has been allowed to go to the jury is found to 
he irrelevant and inadmissible, it is open to the 
High Court in appeal either to uphold the verdict 
проп the remaining evidence on the record under 
s. 167 of the Indian Evidence Act (I of 1872) ort» 
quash the verdict andorder a re-trial. The law as 
settled in England by the Queen v. Gibson, L. R. | 
18 Q. B. D. 637, and as stated by the Privy Council 
in Makin v. Attorney-General of New South Wales, 
І. В. (1894), A. C., 57, with reference to the gran 
ing of new trials where evidence has been improperly 
admitted, doce not apply to India, Wafadar Khan 
у. Queen-Empress, I. L. Е, 21 Calc., 955, not fol- 
lowed. QUEEN-ExPRESS г. RAMCHANDRA GOVIND 
Налввяв . . . LL. R., 19 Bom., 749 


EXAMINATION DE BENE ESSE. H 


See Commisston—Crvit Cases . Cor., 7 
5 B. L, R., 252 | 
8B. L. R„ Ap., 101 | 


EXAMINATION FOR PLEADERSHIP. | 


See BOARD OP EXAMINERS. 
[L L. R., 9 All, 611 


то. d 


DIGEST OF CASES. 


( 2763 ) 
EXAMINATION OF ACCUSED PER- 
вом. 


See CONFESSION — СОМРЕВВТОМ8 TO 
Macistaats . LL, В. 9 Mad., 224 
LI. L. R., 17 Calc., 862 

I.L. 549 


See CRIMINAL Proceprre CODES, в. 342. 
[L L. R., 10 Calc., 140 
I. L. R., 13 АП.,345 
L L. R., 14 All., 242 
I. L. R., 16 Bom, 661 


See CASES UNDER EVIDENCE— CRIMINAL 
CASES— EXAMINATION AND STATEMENTS 
оғ ACCUSED. 


1. ————_ Discretion of Magistrate in 
examining accused— Eridence insufficient to 
found charge.—It ів a matter of discretion for the 
istrate whether, during the enquiry before him, 
it i» right and proper that the accused should be 
examined or not. But it is undesirable that the 
accused should be examined by the Magistrate when 
he is satisfied that the evidence adduced by the prose- 
cution does not disclose any proper subject of erimi- 
nal charge against him, IN THE MATTER ОР SHAMA 
SANKAR Biswas). . 1B L. R., В. М., 16 

З. ————————————— Criminal Proce- 
dure Code, 1861, г. 202.— The discretion of а Magis- 
trate, under в. 202, Code of Criminal Procedure, 
to ask questions of an accused is entirely unfettered, 
though an examination under that section should not 
be of an inquisitorial nature, and a Magistrate should 
inform the accused that he is not Found to answer. 
Answers to questions under that section are admissi- 


ble in evidence, even if the Magistrate has omitted to 
wam the accused he need not answer. QUEEN г. 
DmooRor. . . . 16 W. R., Cr., 21 


8, —— -- Criminal Proce- 
dure Code, 1898, s. 209—Ezamination of accused 
before committal—Discretion of Magistrate.—It 
is the duty of a Magistrate, before committing 
accused persons for trial, to examine them for the 
parpose of enabling them to explain any circum- 
stances appearing in the evidence ayainst them, The 
effect of в. 209 of the Code of Criminal Procedure is 
that it is not left to the discretion of the Magistrate 
who intends to commit to examine the accused. He 
is bound to examine them, and if he makes an order 
of commitment without such examination, the order is 
irregular, QUEEN-EMPRESS г. PANDARA TEVAN 
I L. R., 23 Mad., 688 
4. — ———— Refusal to hear statement 
or examine accused— Power of Court—It іч 
mot competent to the Court in a criminal trial to 
refuso to allow the accused to make a statement or nn 
offer to be examined. IN THE MATTER OP ABDOUI. 
Gurroon . . . . 10 C.L. R., 54 
5. Committal without examin- 
ing accused— Power of Court.—It is not illegal for 
в Magistrate to commit an accused person to the Ses- 
sions without examining him or his witnesses, QUEREN 
r. НовмАти Roy. . . 2 W.R,Cr,50 
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EXAMINATION OF ACCUSED PER- 
BON —continued. 


6. — — — Tender of written defence— 
Oral examination — Criminal Procedure Code, 
1861, Ch. XT.— When a written defence is tendered 
in a case tried under Ch. XV of the Code of Crimi 
nal Procedure, the Magistrate is not bound to take 
down the defence of the accused by personally exam- 
ining him, Dita MOXDUL г. KALLY SANKE 

06 W. R., Cr., 63 


7. ———— Obligation of accused to 
give account of his movements at alleged 
time of offence.—An accused person is not bound 
to account for his movements at ог about the 
offence was committed, unless there has bec 
legal evidence sufficient primd facie to convi 
of the offence. QUEEN-EMPRES8 г. Врріх Biswas 
L L. R., 10 Calc., 870 


8. Object of examination of 
prisoner.—The discretionary power given by law 
to examine a prisoner should be used to ascertain 
from him how he may explain facts in evidence 
appearing against him, not to drive him to make self- 
criminating statements, EX-PARTE VIRABUDDRA 
Gaup Я 


9. —-- Examination by Sessions 
Tudge—Criminal Procedure Code, 1872, з. 250.— 
Under в. 260 of the Code of Criminal Procedure, the 
Court may from time to time, at any stage of 
the case, examine the accused personally; but the 
Court is not competent to subject the accused to 
severe crosseexamination. The discretion given by the 
law is not to be used for the purpose of driving 
the accused to make statements criminating himself, 
but only for the purpose of ascertaining from the 
accused how he is able to mect facta standing in 
evidence against him, so that these facts should not 
stand against him uncxplained. Ez-parte Virabud- 
dra Gaud, 1 Mad., 199, followed. IN THE MATTER 
OP CHINIBASH GHO6R 1С. L. H,, 436 


k — — Examination 
at preliminary investigation of murder—Criminal 
Procedure Code, ва. 164, 364.—1t is improper 
to attempt to make am accused person, before any 
evidence is required, eonfess his guilt and admit 
facts that may go to.incriminate him. In re Chini- 
bash Ghose, 1 C. І, В. 436, and Ez-parte Vira. 
buddra, 1 Mad., 199, followed. If thi itatements 
are confessions, they are clearly inadmissible under 
в. 164, as the appended certificate docs not show they 
were voluntarily made or that the Magistrate 
enquired whether they were so made; while the 
nature of the questions put indicates that they were 
not so made, And if they are statements other than 
confessions under s. 364, they are equally inadmissi- 
ble as having been made before the case reached the 
stage at which the examination of the accused is 
authorized. QUREN-EMPREBS v. BHAIRAB CHUNDER. 
CHUCKERBUITY . А 2C. W.N., 7 


ц. _ Crosrezamina- 
tion— Criminal Procedure Code, 1872, s. 250.—The 
authority given to a Sessions Court to examine an 
accused does not contemplate the cross-examination 


of such accused, nor can the Judge endeavour, by a 


DIGEST ОР cASES, 


( 2764 ) 


EXAMINATION OF ACCUSED PER- 
BON —conc/uded. 


serics of searching questions, to force the accused to 
criminate himself. The real object involved in the 
power given to the Court under s, 260 of the Code of 
Criminal Procedure is to enable the Judge to ascere 
tain from time to time from the accused (especially if 
he be undefended) such explanation as he may desire 
to give regarding any statement made by the wit 
nesses, or, at the close of the case for the prosecution, 
to elicit from the accused how he proposes to meet 
such portions of the evidence as, in the opinion 
of the Court, implicate the accused in the commission 
of the offence with which he stands charged. Hos- 
вых BUKSH r. EMPRESS 


[I. L. R., 6 Cale, 96 : 6 С.І. R., 591 


12 —-- Cros xamination by 
Court—Criminal Procedure Code, 1872, в. 250.— 
It is improper for the Court to cross-examine а pri- 
soner with the apparent object of convicting him out 
of his own month of false statements, and so making 
him prejudice himself in respect of the matter with 
which he is charged, Empress r, BEnARPLAL Bose 

(8 C; E. R., 431 

13. — — — — Mode of recor examina- 
tion—Certificate of Magistrate—Criminal Pro- 
cedure Code, 1572, s. 346.—In recording the examin- 
ations of accused persons under s. 346 of the Code of 
Criminal Procedure in the language in which they 
are given, a Magistrate need not take down the 
examination in his own band; it is enough that 
he append a certificate that the mination was 
conducted in his presence, and contains ecurately all 
that was stated by the accused person. QUEEN r. 
Lucky Narain Durr . Ў W. R., Cr., 50 
Act XXV of 
з, 205—Act X of 1872, в. 846 — Attestation of 
Magistrate.— Under s. 205 of the Criminal Procedure 
Code, it is not necessary for the Magistrate to state 
in the body of the examiuation that the statement 
comprised every question put to the accused and 
every answer given by him, and that he had had 
liberty to add to or explain his answers, Attestation 
at the fot of the examination is sufficient; but in 
case of doubt, oral evidence shonld be admitted to 
Prove the regularity of the proceedings. QUEEN 
©. GosnTo LAL DUTT 

[7 B. L. R., Ap., 62:15 W. R., Cr., 68 
16. — —— 
Criminal Procedure Code, 1861, 
tion of Magistrate.- The certificate required under 
. 205, Code of Criminal Procedure, need not be 
in the handwriting of the presiding offcer, but may 
be under his hand only, ie, signed by him. 
Queen г. Rezza Hossein 8 W. В. Ст., 55 

See QUEEN ғ, NIRUNI . ТМ. R, Cr., 49 

QUEEN г. BHEEBEEKER . . 4N. \. 16 

18. —— — — — —— —  Attestation [4 
Mo gistrate— Proof of signature.— Where a jury (а 
satisfied as to the genuineness of an attestation by 
a Magistrate, it is unnecessary to call the Magistrate 
to swear to his signature, QUEEN г. Rezza Hossein 

(8 W. В, Cr, 56 


EXCHANGE. 
See Custom 


- Rate of— 


See Execution OP DECREE— ORDERS AND 
Decrees ор Privy COUNCIL. 
L. R., 88 Calc., 357 


L. B., 25 Calc., 283 
3c. W. N., 89 


I. L. R., 1l Mad., 459 


EXCISE ACT, 1856. 


See Аст XXI or 1856. 
See BENGAL Excise ACT, 1878. 


EXCISE ACT (X OF 1871). 


— sg. 19, 68—Illicit possession of 
liquor—Gwilly knowledge—-Presumption—Act XI 
of 1570, v. 9 —^ Ser.”— Held, in a prosecution under 
вк. 19 and 03 of Act X of 1871, that the defini- 
tiou of “ser” given in в. 2 of Act Xl of 1870 
was not so intelligible and clear as to be capable of 
general application, nud that it did not supersede the 
local customary weight of a ser. Held, therefore, 
the local customary weight of a ser being 95 
tolabs (the Government ser weighing 80 tolahs), 
and the accused having been found in possession of 
96 tolahs only, that the excess of one tolah over the 
local weight was not such as to warrant the presump- 
tion of the guilt of the accused. Encrngss v. HATT 
Кам. Empress r. CHEDA KHAN 

(I. L. B., 8 All, 404 


— — —— вв, 38, 62—Illicit sale of liquor 
—License—Conriction, Validity of.—On the 30th 
October 1877, № was granted в liceuse for the sale of 
spirituous aud fermented liquors by retail terminat- 
ing ou the Slst December 1877. On the 11th 
January 1878, such license was renewed by the Col- 
lector for a period terminating on the Sist March 
1878. On the 14th January 1878, N’s servant was 
convicted, under s. 62 of Act X of 1871, of the 
illicit sale of liquors between the 1st January 1878 
and 10th January 1878, both days inclusive. — Held 
that the renewal of A's license was в condonation of 
the offence, and tho conviction was bad. — Semb/e— 
That inasmuch as М had given no notice of his inten- 
tion not to renew the license, пог had the Collector re- 
called it, the license remained in force, aud the con- 
viction was consequently bad, under в. 32 of Act 


X of 1871. EMPRESS г. SEYMOUR 
(1. L. R., 1 AIL, 630 
3. — — — — — Шей sale of liquor— 
License.—A held a license for the sale of spirituous 


aud fermented liquors by retail for a period of three 
months terminating on the 8196 December 1877. 
Prior to the 8th January 1878, no notice was given 
by A of her intention not to renew the license, nor 
had the license been recalled by the Collector. Be- 
tween the Ist January 1878 and the 8th January 
1878, both days inclusive, A's servauts sold 
and fermented liquors by retail. On these facts 4’s 
servants were convicted, under в, 62 of Act X 
of 1871, of the illicit sale of liquor. Held, follow- 
ing the opinion expressed in Empress v. Seymour, 


von n 
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EXCISE ACT (X OF 1871)—concluded. 

I. L. R., 1 All., 680, that the convictions were bad, as 
A's license, under the provisions of в. 32 of 
that Act, remained in force until she gave notice of 
her intention not to renew it or № was recalled'y the 
Collector. The principle of the decision in Empress 
V. Seymour dissented from, A should have been 
prosecuted under s. 67 of the Excise Act for not 


ying her monthly feo in advance. EMPRESS v. 
Шова Lat. LL R,1 All, 688 
в. @2-Ch. VI—Illicit sale of 


liquor ~ License.—D was the holder of а license 
for the sale of spirituous and fermented liquors by 
retail for a period terminating on the 3186 December 
1877. On the 10th January 1878, his license not 
having been renewed by the Collector, D sold certain 
spirits by retail. On these facts he was convicted of 
the illicit sale of liquor. Subsequently to his convic- 
tiou his license was renewed. Held that under such 
circumstances his conviction was good. Empress v. 
Seymour, I. І. Ry 1 Ally 680, NYVN ied, 
Empress е. ОнавАм Das. . LI, В., | 685 


EXCISE ACT (XXII OF 1881). 
b. 48. 


See CONTRACT Аст, в. 29—ILLEGAL CON- 
TBACTS—GENERALLY. 
[L L. В, 10 АП, 577 


——— ——— s. 47 and ва. 27, 38, 39, and 32— 
Excise Act (XII of 1896. 

“ Excise Officer.” — Held Й 
powers under ss. 27, 28, and 29 of Act No. XXII of 
1881, who had power in certain events to take the 
case before a Magistrate under s, 92, was an “ excise 
officer” within the meaning of s. 47 of the Act. 
Queen-Emprese у. Ват Charan, All. Weekly 
Notes, 1896, р. 105, overruled.  QUEEN-EMPRBSS v. 
MAKUNDA . . . LL.B, 20 All, 70 


EXCISE ACT (XII OF 1900). 
See Ехсізв Аст, 1881. 


— в 40— License to sell spirits retail— 
Death of licensee before expiration of period of 
license— Right of his heir and partner in business 
to continue sale—Personal nature of license.—Held 
that а license for the retail вые of liquor under the 
Excise Act (XII of 1896), granted in the name 
of опе man, does not on his death before the ехріга- 
tion of the period of the license descend to his heir and 
partner in business so ва to justify the said heir and 
partner in business in continuing to sell during the 
unexpired portion of the period named in the license, 
Where an order had been made for the sale of the 
liquor, part of which was, as above ruled, illegally sold 
by the accused,— Held that, if the said liquor had by 
devolution or otherwise become the property of the 
accused, there was no reason why it should not be 
attached and sold. IN THE MATTER OF МАРНО 
Рвввнар * « . LL В, 98 AIL, 144 
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EXCOMMUNICATION, 
See JURISDICTION OP Стүп, Сосвт— Савт: 
B., 13 Mad., 293 
І. R., 15 Bom., 599 
L L. R., 33 Bom., 122 
Т.Г. R., 34 Bom., 13 
by Roman Catholic Priest. 
See CRIMINAL INTIMIDATION, 
[L L. R., 8 Mad., 140 
EXECUTION OF DECREE. c 
1. ЕуРЕСТ op CHANGE ОР LAW PENDING 
EXECUTION . . . . 2771 
3. PROCEEDINGS IN EXECUTION . . 2779 
8. APPLICATION POR EXECUTION, AND 
Powers op Couet . 2781 
|. ORDERS AND DECREES OP Parv 
Covwcm . . . . 8796 
Б. DECREE TO BH EXECUTED AFTER AP- 
PEAL OR REVIEW H E . 2801 
6. DzcRERSUNDER RzNT LAW . . 2809 
7. Мотсв oy EXECUTION . . . 2818 
B. ТванвткВ ОР DECREP ров EXECU- 
TION, AND POWER OP COURT AS 
TO EXECUTION OUT ор rs JURIS- 
DICTION . . . . 2815 
9. EXECUTION BY Contactos . . 2841 
10. Ресввз or Couets ор Native 
STATES . H H . . 2841 
1l. Море o» EXECUTION . . + 2842 
(a) GENERALLY, акр Powzas or 
OFFICERS IN EXECUTION . 9842 
(Б) ALTERNATIVE DECREE . . 2846 
(с) ATTACHMENT, REMOVAL ОР . 2846 
(d) Вогирлвівв . . . . 2846 
(е) CANCELMENT ОР ВАЗЕ. . 2846 
(f) Costs . . . . + 2847 
(9) Dawe: $$ Wo 2 
(5) DzcramaTORY Decree . . 2848 
(5) IMMOVEABLE PROPERTY . . 2849 
(J) INSTALMENTS о 2849 
(E) Jomr PROPERTY . . . 2849 
(1) Матктинанов о 2853 
(m) Маввтер Women . . . 2855 
(я) MORTGAGE . H . . 2856 
(о) Pantrmox . . . . 2865 
(р) Pantyerss . . . . 2866 
(g) Possession. . . . 2867 
(ғ) PRINCIPAL AND SURETY . =. 2870 
(г) РаоросЕ o» ШАР . . 2871 
(5) Rzxovan o» BUILDINGS . . 2871 
(w) Влонт or Way. . . 2878 
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EXECUTION OF DECREE-—costinned. 


Со, 

(e) Smoar, Нив or, Drcazr 
AGAINST „о. .  . 2873 

(w) TEMPLE, SCHEME РОВ MANAGE- 
MENTOR . . . + 2872 

12, EXECUTION ор DECREB ON OR APTER 
AGREEMENTS OR COMPROMISES . 2873 
18. EXECUTION BY AND AGAINST Rear 

SENTATIVEB — 

14. Jorxr DECREES, ExsCUTION от, ax» 
LIABILITY UNDER . . . 2894 
15. LIABILITY ров WRONGFUL Exxov- 
TION . . . . 2908 
16. Stay ор ExzCUrIOX . . . 9904 


17. STRIKING ovr EXECUTION PROCEED- 


мов А E 49 + 2918 


See CASES UNDER APPRAI—EXECUTION 
or DECREES. 
See CASES UNDER ARREST—CIVIL ARREST. 
See Cases UNDER ATTACHMENT. 
See Вомвлт Аст У or 1862. 
(LLB, 1 Bom, 581 
See Слуп, Рвосвровв Cone, 1882, в. 213 
(1859, s. 197) . L L. R., 4 Calc., 629 
[L L. R., 8 Mad, 137 
See CASES UNDER Ступ, PROCEDURE 
Cope, 1882, s. 232 (1869, в. 208). 
8. 234 (1859, s. 310). 
8. 244 (1861, в. 11). 
88. 257, 258 uS. 8. 206), 
AND в. 257A. 
88. 259, 260 (1859, s. 200). 
See СОМРВОМІВЕ — COMPROMISE OP SUITS 
UNDER CIVIL PROCEDURE Сора. 
[L L. В., 11 AlL, 338 


See CASES UNDER Нікро Law—Jornr Fa- 
MILY—SALxE от Jomr Patty Pro- 
PERTY IN EXECUTION OP DECRER. 


See HUSBAND AND Wire. 


See CASES UNDER INJUNCTION—SPECIAL 
Casxs—Exxcurion ор ПЕсввв. 

See CASES UNDER INsOLVENCY— CLAIMS 
OP ATTACHING CREDITOR AND OPPI- 
CIAL ASSIGNER, 


See CASES UNDER INTERSST— MISCELLA- 
xxovs Слзиз— Созтв. 

See Cases UNDER INTEREST— MISCELLA- 
NEOUB CASES—MESNE PROFITS, 

See CASES UNDER INTEREST—OXISSION 
TO STIPULATE РОВ, ЕТО, DECRERS, 
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EXECUTION OF DECREE—continved. 


See Cases UNDER Mizsxs PROFITS— 
ASSESSMENT IN EXECUTION AND SUITS 


Mssws Proritrs— 
ENT AND CaLCULA- 


Seo Caszs UNDER MORTGAGE—ÜALE ОР 
MORTGAGED PROPERTY. 


Seo PARDA-NASEIN WOMEN. 
ав, IS Е. В., 31 


LLB, 4 Calo, 588 
L L. R., 7 Calo, 19 


See CASES UNDER PART/TION—MODE OF 
EPPECTING PARTITION. 


Бев CASES UNDER POSSESSION—NATURER 
ор POSSESSION. 


Seo CASES UNDER REPRESENTATIVE OF 
DECEASED PERSON. 


See Cases UNDER RES J'UDICATA—ORDERS 
IN EXECUTION ОР DECRE] 


See CASES UNDER SALE IN EXECUTION OF 
DECREE. 


See CASES UNDER SMALL Cavsa Covet, 
MorUssIL—PBACTICE AND PROCEDURE 
—EXECUTION OF DECREE. 


See SMALL Cavss COURT, PRESIDENCY 
Towxs—JURISDICTION—M OV BABL E 
Prorzery . L L. R., 4 Calo., 946 

10 B. L. R., 448 

26 Calo., 778 

8 C. W. N., 590 


See CASES UNDER SURETY. 


Application for— 
- See ея Bunoal RENT Аст, 1869, 
в. 6! 
See Вакол Tenancy Аст, scx. III, 
дьт.6. . LLB, 91 Cale, 387 
[L L. B., 22 Calc., 644 
See CASES UNDER CERTIFICATE OP AD- 
MINISTRATION—RIGHT TO 8UE OR EXE- 
OUTE DECREE WITHOUT CERTIFICATE. 


Бев CASES UNDER CIVIL PROCEDURE CODE, 
1882, s. 280. 


See CASES UNDER LIMITATION ACT, 1859, 
ss. 20 AND 21. 

See CASES UNDER LIMITATION Aor, 1877, 
ART. 178, 


See Caszs UNDER Lrurration Аст, 1877, 
ABT. 179 (1871, авт. 157). 

See Practica — CIVIL CASES— ÉXEOUTION 
oy DECREE, APPLICATION FOR, 

See Cases UNDER | SURETY—ENFOROB- 
MENT OF SECURITY, 


. btaksT OF CASES. 
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ЕХИСОТІОН OF DECREH—continued. 
‘Dismissal of— 


See Bus JUDICATA—JUDGMENTS ON PRE- 
LIMINARY PorNTS. 


‘Notice of— 


See CASES UNDER LIMITATION Аст, 1877, 
ART. 179 (1871, авт, 167)—Мотов oF 
Exxcurion. 


‘Obstruction to— 
See CASES UNDER RESISTANCE OR Om 
STRUCTION TO EXECUTION от DECREB. 
—_—of High Court on appeal from 
mofussil. 
See CASES UNDEB LIMITATION Аст, 1877, 
ART. 160 (1859, s. 19). 
of Privy Council. 


See LIMITATION ACT, 
(1869, в. 19). — .4 W. R., Mis, Ho 
LE, Sup. Vol, 508 

., 8 Calc. 218 

LLB, 30 Calo, 651 


Order passed in— 
ar Casse UNDER APPEAL—EXECUTION 


UNDER APPBAL—ORDERS. 


See Cages UNDER RES JUDICATA— OR- 
DERS IN EXECUTION OP DECREE. 


--—_——Revival of— 


See Cases UNDER EXECUTION or DEOREN 
—EXECUTION AGAINST REPBESENTA- 


TIVES. 
See LIMITATION ACT, 1877, ART. 178. 
[L L. В., 5 Bom, 89 
—— ——8tay of— 


бев CASES UNDER APPEAL TO PRIVY COUN- 
CIL—STAY ор EXECUTION PENDING AP- 
PEAL. 


See Виват, вит Аст, 1569, s. 52. 
0 B. L. В., Ap, 3 
» R., 419, 413 no! 
E М. R., 402 
„ 460 
I.L. £A 5 Calc, 908 
L L. R., 7 Calc., 566 
See CASES UNDER INJUNCTION—SPEOIAL, 
Caszs—EXECUTIOX OP DECRER. 


See CASES UNDER INJUNCTION—UNDER 
Crvrz, Procapvas Cops, 
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EXECUTION OF DECREE—continued. 
See Cases охрвв Parvy Covxcit, PRAO- 
TICE OF-STAY OF PROCEEDINGS IN 
INDIA PENDING APPEAL. 


— Step in aid of— 


See CASES UNDER LIMITATION AcT, 1877, 
ART.179—STEP IN AID oF EXECUTION, 


1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION. 


1. —————— Execution proceedings in 
suit commenced before Act VIII of 1859— 
Act VIL of 1855.—Proceedings in execution of a 
decree in в suit begun under the old procedure were 
regulated by Act УП of 1855. IN вв Зомвноо- 
CHUNDER HALDAR Bourke, О. С., 59 


2 ———— Alteration in procedure— 
Retrospective effect of Act—Construction of 
atafutes.—Alterations in forms of procedure are 
retrospective in effect, and apply to pending pro- 
ceedings. НАЈВАТ AKRAMNISSA BEGAM г. VALIUL- 
mus ВАМ ТЕ, 18 Bom, 489 


BALKRISHNA PANDHARINATH ©. BAPU YRSAJI 
[L L. R., 19 Bom., 204 


в. Effect of repeal of Act VIII 
of 1859—Imprisonment for debt—Ciril Procedure 
Code, 1877, аа. 8 and 342—Act І of 1868 (General 
Clauses Consolidation Act), в. 6—Procedure.— 
Held by a majority of the Full Bench (ЗАВСЕХТ and 
Barrer, JJ. dissenting) that а judgment-debtor, 
‘imprisoned in satisfaction of the decree against him 
le Ad VILI of 1859, was not entitled, under Act 
X of 1877, to be released on the coming into operation 
of the latter Act, if he had then becn imprisoned for 
more than six months, but less than two years. Per 
WzsrEor?, C.J.—The judgment-creditor had, under 
Act VIII of 1859, the right (subject to be divested 
only under the circumstances stated) to have such 
judgment-debtor as the above detained in custody for 
two years, unless he in the meantime fully satisti 
decree. Ch. XIX of Act X of 1877, sub-division 
I, is essentially prospective throughout. S. 342 
must therefore be construed as relating only to 
future imprisonment, consequent on arrests to be 
made under Act X of 1877. There is not in 
Ch. XIX of that Act any trace of an intention on the 
part of the Legislature to deal with imprisonment 
commenced before the coming into force of the Act. 
Notwithstanding the repeal of Act VIII of 1859 by 
Act X of 1877, Act I of 1868, в, 6, saves the 
committal under Act VIII of 1859, while that Act 
waa in force, of в jndgment-debtor, and also his conse- 
uent detention, commenced before the coming into 
Tee of Act X of 1877, if such detention is to be 
regarded as “procedure.” The effect of Act I of 
1868, в. 6, and Act X of 1877, s. 3, taken in combina- 
tion, is to remove from the scope of the latter Act all 
eedings after decree initiated before its coming 

into force, and then still pending, and to leave within 
ita range all proceedings after decree initiated after 
its coming into forco, though the suits and decrees, in 
and under which such last-mentioncd proceedings 
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1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION—continued. 


may be taken, were commenced and made before Act 
X of 1877 came into force. ‘Therefore, assuming the 
ruleas to the retro-active force of enactments relating 
to procedure laid down in Wright v. Hale (6 Н. and 
N., 227) to apply, still в. 342 of Act X of 1877 is not 
retrospective. But the question raised by the present 
application being one, not mercly of procedure, but 
of the divestment of the existing right of the 
judgment-creditor, the presumption is (in theabsence 
of express legislation or direct implication to the 
contrary) against giving retro-active force to в, 342 of 
Act X' of 1877. The cases relating to questions 
of mere procedure, whereby a retro-active force has 
been given to enactments, reviewed, and distinguished 
from those by which no such force was given, by 
reason of their raising questions which affected vested 
rights. Per SARGENT, J.—Ss, 1 and 3 of Act X of 
1877, taken in connection with Act I of 1808, s, 6, 
show that, whilst saving all acts alrendy donc 
in execution of a decree in a suit instituted before 
Act X of 1877 came into force, all matters of proce- 
dure in execution subsequent to that date should 
be determined by the Act itself, The question raised 
by the present application is one of procedure, 
for the conditions and period under and for which the 
writ of imprisonment remains in force are as much 
matters relating to procedure as the issuing of the 
writ. Neither the wording of s. 342 or the heading 
to Ch. XIX of Act X of 1877 necessarily confine 
the “imprisonment” therein referred to to imprison- 
ment commenced since that Act came iuto force. 
Though the judgment-creditor, by the arrest and 
imprisonment of his debtor, acquires a right different 
from the mere right of plaintiff to have his cause 
of action tried according to a certain procedure, yet 
the rule that an Act is not to be construed retrospec- 
tively во as to defeat an existing right, is only в 
rule of construction, aud must yield to the intention 
ofthe Legislature. 14 is ditticult to suppose that the 
Legislature, when introducing в benign change into 
the law of debtor and creditor, in harmony with 
modern legislation, could have intended that two laws 
should continue for the next two years to operate 
concurrently, and that debtors imprisoned on the day 
before the latter Act came into force should be liable 
to be detained under the severer enactment, Per 
BAYLEY, J.—Cases on the construction of statutes 
relating to procedure reviewed. History of imprison- 
ment for debt before recent legislation in England 
and before the abolition of the Supreme Court 
in Bombay. The change effected by Act VIII of 
1859 in the relative positions of debtor and creditor 
pointed out. Coombe v. Caw (18 В. L. R., 268) ів 
inconsistent with the inviolable right claimed by the 
judgment-creditor to detain the judgment-debtor 
for two years. The sections of Act VIII of 1859, 
relating to imprisonment for debt and its duration, 
are concerned with procedure alone. The definitions 
of “decree” and “ judgment-debtor” in Act X of 
1877 are wide enough to include decrees passed, and 
judgment-debtors who have become such, before 
the coming into force of the Act. Ss, 341 and 343 
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1. EPFECT OF CHANGE OF LAW PENDING 
EXECUTION—continued. 

of Act X of 1877 are applicable to proceedings 

nding when the Act came into force. The Legi 

ure intended that the improvements introduced 

by the new Code should apply to 

under the old Code in those cas 


ently with the provisions of the new Code, th 
might, upon the ordinary principles of the iuterpre- 
tation of statutes, be clearly applicable. $ 3 of Act 


X of 1877 implies that the proc 
shall be according to the provisi 
In re Sumbhoochunder Haldar, 1 Bourke, 69, and 
Williams v. Smith, 4 Н. and N., 559, distinguishe 
S. 6 of Act 1 of 1865 docs not apply in the prese 
case. When of two possible constructions one is 
in strict harmony with the improvements introduced 
by the Act, and with the spirit of modern legislation, 
while the other treats the point under consideration 
ва not having been considered by the Legislature at 
all, the former is to be preferred. Per ФввЕм, J.— 
Apart from в. 1 and the proviso to s. 3, there is not. 
in Act X of 1877 any provision as to 
with regard to pending ог р 
does not alter or abridge the leg 
October 1877, of proceedings had and completed 
before that date; and in construing в. 3 regard must 
be had to Act I of 1868, в. 6, though the general rule 
of construction contained in the last-mentioned 
section must yield to the intention of the Legislature 
expressed in any subsequent Act, The proviso to 
в. 8, coupled with s. 1 of Act X of 1877, shows that 
the intention of the Legislature was that the repeal 
of the old Procedure Act was to affect, to some exter 
the procedure, other than that prior to decree, in suits 
instituted before Act X of 1477 came into force. 
Ample effect would be given to this intention, while 
regard would still be had to s. 6 of Act I of 
1868 by holding that in all steps and proceedings, 
not prior to decree, had and taken after the lst 
October 1877, in suits instituted before 1st October 
1877, the provisione of the new Code are to be 
operative. Cases giving a retro-active force to en- 
actments relating ошу to procedure reviewed aud 
distinguished. The right of an execution-creditor to 
detain his debtor till satisfaction of the deeree for a 
рено not exceeding two ycars, under а warrant 
ued before 1st October 1877 by virtue of Act VIII 
of 1859, is in nowise affected by the new Code 
coming into operation. Per West, J.—Cases ou the 
retro-activity of enactmentsreviewed. Act VIII of 
1859 must have clothed the Court’s orders with an 
abiding validity, and the judgment-creditors with an 
abiding right, or else with none at all. The ministe- 
rial officer is to act on the order of the Court accord- 
ing to ite original purport. The order, in the absence 
of an express provision to the contrary, retains its 
validity until it is withdrawn or vari The new 
procedure, therefore, docs not apply, whether as 
touching person or property, except perhaps in 
matters of mere administration or provisional arrange- 
ment. It caunot,at auy rate, apply во as to deprive 
the creditor of his right once acquired by the arrest of 
his judyment-debtor in execution, Any change in 
he relations of the partics can be made ошу in 
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1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION—continued. 

accordance with the later and ез ng law, but their 

previously subsist relations coutinue to subsist as 


d 

come into force. ‘The close of the litigious trans- 
action, like that of a contractual опе, fixes the rights 
of the parties accordiug to the then existing law, and 
in principle there is no distinction between а cone 
struction prejudicial to the debtor and a coustruction 
prejudicial to the creditor, The imprisonment under 
Act VIII of 1859, as a “ mee commenced,” 
comes within the scope of в. 6 of Act I of 1868. Act 
VIII of 1859, therefore, and not Act X of 1877, 
governs the enforcement of the judgment-creditor’s 
decree throughout the proceedings consequent on his 
application for the debtor’s imprisonment under the 
former Act. If the present application for discharge 
be а proceeding commenced siuce the new Act came 
into foree, it not integral with the previous 
proceedings in executi If, on the other hand, it is 
integral with them, it is part of a proceeding come 
menced before the new Act came iuto force. In 
neither case can it bring within the new Act orders 
deriving their validity from another law. Ix THB 

MATTER OP THE PETITION OP RATANSI KALIANJI 
[L L. В., 2 Bom, 148 
4, -——--—— Change of the 
law pending execution—Civil Procedure Code, 
Act VILL of 1859 and Act X of 1877— Order setting 
aside sale in execution of decree for irregularity— 
Appeal.—Proccedings to execute a decree commenced 
when the former Code of Civil Procedure (Act VIII 
of 1859) was in force ; but property belonging to the 
judgment-debtor was sold iu pursuance of those 
rocecdings on the 14th of November 1877 after the 
new Code (Act X of 1877) came into operation. 
Subsequently, at the instance of the applicant, the 
Court made an order setting aside the sale on the 
ground of irregularity. Held that this order was 
governed by the former Code, and was consequently 
not subject to appeal. Снамто Јозні г. KuI8HNAJI 
NABAYAN . . «ЕЩЕ. 8 Bom., 214 


5. — Civil Procedure 
Code, 1877, в. Сме бр the law pending 
execution uf decree—Prior and subsequent attach- 
ing crediturs—General Clauses Act (I of 1868), 
г. 6.—-A judyment-creditor, in execution of his decree, 
attached certain property belonging to his judgment» 
debtor while Act VIII of 1859 was in force. This 
property was ultimately sold on the 9th of January 
1879, that is, after the new Code of Civil Procedure 
(Act X of 1877) came into operation. Two days 
before the sale another judyinent-creditor applied to 
have his decree satisfied out of the same property by 
a ratcable distribution of the proceeds which might 
be realized. He/d that the prior attaching creditor, 


by his attachment under the Code of 1859, acquired, 


( 2775 ) 


EXECUTION OF DECHREE- continued. 


1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION—continued. 


d in full, and that he was not de- 
t hy the change iu the law intro- 
95 of the new Code of 1877. 
ХанлкрАв v. Вы MANCHA. 

[L L. R., 8 Bom., 817 


в. - Change of law— 
Effect on proceedings already commenced—Ciril 
Procedure Code, Act VILL of 1859, в. 216, and Act 
X of 1877, s. 206, cl. (9) —Attachment—Political 
pension.— On the Z8th of September 1877, i.e., three 
days before the new €ode of Civil Procedure (Act X 
of 1877) came into operation, àn application was 
made for the enforcement of в money-deerce by 
attachment (infer alid) of a political pension enjoyed 
by the defendants. Under в. 216 of the former Code 
(Act VILL of 1559), notice was issued on the same 
day to the defendants, calling upon them to show 
cause why the decree should not be executed. The 
defendants accordingly appeared on the day fixed, at 
which date the uew Code had come into force, and 
coutended that under в. 266, cl. (9), of the new 
Code, the pension was no longer attachable. Meld 
that all proceedings commenced and pending when 
Act X of 1877 became law were, under the General 
Clauses Act (Act I of 1808), в. 6, to be governed by 
the Code theretofore in force, the gencral rule of 
construction contained in that section not being 
affected or varied by вв. 1 and 3 of Act X of 1877; 
and that a Lond fide application for enforcement of 
decree in a particular way, coupled with au order 
the Court in furtherance of that object, as much 
constitutes a proceeding in execution. commenced and 
pending as the actual issue of a warrant of attach- 
ment. VIDYARAM o, CHANDRA ЗНЕКНАКАМ 


(LLB, 4 Bom., 163 


. — Civil Procedure Code 
Amendment Act (XII of 1879), в. 102— 
Effect of an application for execution 
pending at date of its enactment.—Where an 
upplication to execute a decree was made under 
в. 234 of the Code of Civil Procedure, 1877, before 
Act XII of 1879 (to amend it) was passed, but the 
application was not disposed of until after в. 230 
was altered by that Act,—Held that the rule in 
Wright v. Hale, 6 Н. and N., 227, applied, and that 
the Act as amended was the law to be applied. 
BAPASASTHIAL с. ANUNTARAMA SASTRIAL 

[L L. R., 3 Маа, 98 


8. Security bond, Enforcement 
of, by execution—Security for costs—Civil Pro- 
cedure Code (Act XIV of 1882), #,549—Act VIL of 
1888, s.46—General Clauses Act (I of 1865), .6.— 
On the 9th June 1888, a decree-holder applied for 
leave to execute his decree (which was one for coste) 
against в person who had become security for the 
costs of an appeal which had been dismissed with 
costs; this application was refused on the ground 
that the law, as it then stood, did not authorize such 
an application, the remedy of the decree-holder 


DIGEST OF CASES. 


( ame ) 


EXECUTION OF DECREE - continued. 


1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION—continued. 


being by regular suit against the surety, Subsc- 
quently to the passing of Act VIL of 1888, the 
decree-holder made a fresh application for such exc- 
cutiou unders. 46 of that Act. ‘The Court, after refor- 
ring to s. 6 of the General Clauses Act, rejected the 
application on the ground that proceedings against 
the surety had beeu commenced before Act VIL of 
1888 had come into force. Held on appeal that the 
application should have been allowed. ABDUL 
WAHAB г. FAREEDOONNISSA 
LI. L. R., 16 Calc, 823 
9. — — — Execution under Bengal Act 
"VIII of 1869 and Act VIII of 1885 — Right 
of procedure.—Upon the death of the full owner, the 
mother took out probate of a will, in which she was 
appointed executrix. The will was afterwards dis- 
puted by the minor son of the testator, and probate was 
revoked; but, while the mother was in possossion of 
the estate as executrix, she sued and obtained a decree 
for rent under Bengal Act ҮШ of 1869. Ороп the 
application of the minor for the execution of the 
deeree,—Held that the mode in which the decree was 
executed under the old Rent Act, Bengal Act VILL 
Of 1869, was, in so far as it was aright at all that 
belonged to the judymeut-creditor, not a private right, 
but a mere right of procedure, and the execution was 
therefore to be governed by Act VIII of 1885. 
Umasooypuny Dassy e. ВвозомаТН — BHUTTA- 


CHARJER . . * LLB, 16 Calc., 847 
10. ———— Decree to 
Collector for execution—Ta/skAdars Act 


(Bombay Act VI of 1888), в. 81, cl. 3—Construc- 
tion of atatute— Retrospective operation—Sanction 
to sale made necessary by new law.—A decree upon. 
a mortgage-boud passed against part of а talukhdar’s 
estate on the 16th August 1887 was transferred, 
under в. 820 of the Civil Procedure Code (Act XIV 
of 1882), to the Collector for execution. The pro- 
perty was sold on the 5th August 1889, but the 
Collector refused to confirm the sale, as the sanction 
of the Governor in Council under cl. 2, s 31 of the 
Talukhdars Act (Bombay Act VIof 1888), which came 
into force on the 26th March 1889, had not been 
obtained, Held that the section was not retrospec- 
tive in its operation, and that the sale should be con- 
Armed, although no sanction had been obtained, When 
the Act passed, the plaintiff had already acquired в 
vested right by the decree to have the property sold, 
aud the presumption was that the Legislature did not 
intend to interfere with that vested right. That pre- 
sumption was not rebutted by any intention to inter- 
ferc appearing in the Act itself. KALIAN MOTI г. 
PATHUBHAI Fawna . I, L, R., 17 Bom, 889 

1L -- 7 Act creating new rights, 
Effect of—Civil Procedure Code (1882), г. 8104. 
—Civil Procedure Code Amendment dot (V of 
1894), в. 29— Construction of statute—Sale in execu 
tion of decree held after Act V of 1894 came into 
operation, the execution proceedings being come 
тепсей before— Retrospective enactment when appli- 
cable to pending proceedings—General Clauses 
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1. ЕРРЕСТ OF CHANGE OF LAW PENDING 
EXECUTION—continued. 


Consolidation Act (I of 1868), s. 6.—On the 30th 
January 1894 an application was made for execution 
of а decree passed on the 6th of the same mouth, aud 
certain property was thereafter duly attached. On 
the 8th February 1894, the sale proclamation was 
published, and on the 26th March the sale was held. 
On the 17th April 1894, the judyment-debtor applied 
to the Court under the provisions of в.310А of the Code 
of Civil Procedure (which section was added to the 
Code by Act V of 1894, and which camo into opera- 
tion on the 2nd March 1894) to have the sale set 
aside on payment to the auction-purchaser of 5 per 
© cent. on the purchase-money and to the decree-holder 
of the amount mentioned in the sale proclamation. 
The auction-purchaser resisted the application on the 
ground that the section could not affect the sale in 
question. Held (Ретиввам, C.J., and O’Kingay, 
J., dissenting) that the section conferred в new and 
substantive right on the judgment-debtor, and was 
not merely a matter of procedure ; and that, as Act V 
of 1894 does not clearly indicate the intention of the 
Legislature that it was meant to have retrospective 
effect, the section had no application to pending pro- 
ceedings, and the judgment-debtor was not entitled 
to have the sale set aside under its provisions. Held 
per РЕТИВВАМ, C.J., and O'KINBALY, J., that the 
section merely dealt with & matter of procedure aud 
applied to the sale, which tho judgment-debtor was 
entitled to have set aside. Per PETHERAM, C.J.— 
All that в. 310A does, so far as the decree-holder and 
judgment-debtor are concerned, is to extend the 
period during which the latter may discharge his 
liability by 80 days beyond the date of the sale, and 
is merely a modification of tho way in which the 
successful litigant may obtain the fruits of his decree; 
aud even if it be considered as creating a new and 
substantive right in the judgment-debtor, the words 
used by the Legislature in Act V of 1894 must be 
taken to have been used with the express intention 
that the section should have a retrospective effect in 
the sense that it should take effect on sales held after 
the Act came into operation, though the execution- 
procedings, of which the sale was part, had been 
commenced before tho Act came into operation. 
те komir TAN of 1882 ison the face 
it an Act of and nothing more, and 
what the Legislature intended to do by Act V of 1894 
was to amend the rules of that Code with regurd to 
the sale and delivery of property, and the ection, both 
in form and substance, is merely a rule of procedure 
uuder which no party has a vested interest, In 
addition, as under в, 816 of the Code a purchaser has 
no vested interest in the property before the date of the 
certificate, he could not insist on the sale being con- 
firmed anda certificate being given him if the amount 
due by the judgment-debtor be paid in before that date. 
Lal Mohun Mukerjee v. Jogendra Chunder Roy, 
1.1. R., 14 Calc., 636, Tupsee Singh v. Ram Sarun 
Koeri, I. І, By 15 Сас. 876, Uzir Ali v. Ram 
Komal Shaha, І. І. R., 15 Calc., 883, and Deb- 
marais Dutt v. 'Norendra. Krishna, I. І, В. 16 
Calon 967, referred to. Gi Ситт; 


А BASU е 
Arvasa Канна Dass . L L. R., 31 Calo. 940 
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12. Civil Procedure 
Code (1882), 8104—Ciril Procedure Code 
Amendment Act (V of 1894)—Construction of 
statute Sale im execution of decree held after Act 
V of 1894 came into operation, the execution-pro- 
ceedings being commenced before—General Clauses 
Consolidation Act (I of 1868), г. 6: 
nancy Act (VIII of 1885), s. 174— Cieii 
Code (1882), ¢.622—Superintendence of High Court. 
—On the 8th February 1894, а decreo was obtained 
against 4 and others in the Small Cause Court of 
Calcutta, and was subsequently transferred to one 
J, who was substituted in the place of the oriyinal 
decree-bolder. On the 26th July, J applied in the 
Small Cause Court for execution of the decree, and 
ou the same date the decree was transferred for 
execution to the District Court of Bankura. On 
the 3rd August, & writ of attachment issued, and on 
the 5th it was served. Sale proclamation issued on 
the 11th, and was served on the 14th August, and on 
he 20th September the sale took place. Оп the 
27th September 1894, the judgment-debtor applied 
under в. 810A of the Code of -Civil Procedure, 
which section became part of the Code under the 
provisions of Act V of 1894, passed on the 2nd March 
1894, to have the sale set aside, The District Judge, 
relying upon the case of Grish Chundra Basu v. 
Apurba Krishna Dass, I. І. R., 91 Calc., 940, to- 
gether with the principle enunciated in the cases of 
Lal Mohun Muke: v. Jogendra Chundra Roy, 
I. L, Ry 14 Calc., 636, and Uzir Ali v. Ram Komal 
Shaha, Г. І. R., 15 Calc., 883, refused to set it aside 
on the ground that s. 310A was not а mere matter 
of procedure, and Act V of 1894 had no retro- 
spective effect, and therefore s. 810A was not appli- 
cable to proceedings in execution of а decree which 
had been passed before that section came iuto opera- 
tion. In an application under s. 622 of the Civil 
Procedure Code to sct aside this decision as wrong, 
—Held by the full Court that the decision in Lal 
Mohun Mukerjee У. Jogendra Chunder Roy, I. L. 
R., 14 Calc., 636, во far as it holds that s. 174 of the 
Bengal Tenancy Act creates а new right in a judg- 
ment-debtor, and is therefore inapplicable to à case 
in which the decree was passed before that Act 
became law, is wroog. The cases of Uzir Ali v. 
Ram Komal Shaha, Г. І. В» 16 Calc, 883, and 
Grish Chundra Basu v. Apurba Krishna Dass, 
I. L. R., 21 Calc., 940, which are based upon the 
same principle, are also wrongly decided. Quare— 
Whether the decision in Lal Mohun Mukerjee v. 
Jogendra Chunder Roy, І. І. R., 14 Cale., 686, was 
correct under в. 6 of the General Clauses Act by 
reason of the exceution-proceedings having been come 
menced under Bengal Act VIII of 1869, an Act re- 
pealed by the Bengal Tenancy Act. That question 
did not arise in the present case, for though the exe- 
cution-proceedings were instituted under the old law, 
the case is unaffected by s. 6 of the General Clauses 
Act, as the change in the law was brought about 
not by the repeal of the old Act, but by the addi 
tion to it of а new section (310A). eld, theres 
fore, that s, 810A was applicable to the proceedings 
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EXECUTION OF DECREE—continued. 


1, EFFECT OF CHANGE OF LAW PENDING 
EXECUTION—concluded. 


in execution in the present case, and that view 
the Court below was bound, upon the application of 
the judgment-debtor, to set aside the sale, 
having done so, ad failed to exerc j lic- 
tion within the meaning of s. 622 of the Code. The 
Court had power, therefore, to interfere under that 
section. JOGODANUND SINGH r. AMRITA LAL SIRCAR 

[L L. R., 22 Calc., 767 


13. — — — Sale in execution of decree, 
Application to set aside —Ciei/ Procedure Code 
( 1882), г. 8104—Civil. Procedure Code Amendment 
Act (V of 1894)— Application of Act V of 1594 
when proceedings in execution had commenced be- 
fore its enactment.—A house of the judgment-debtor, 
having long previously been attached in execution of а 
decree, was brought to sale on the 9th of March 
1894, that is, shortly after the enactment of Act 
У of 1894 The judgment-dehtor now applied under 
the Civil Procedure Code, s. 310A, that the sale be 
set aside. Held that the provisions of Act V of 
1894, whereby the abovementioned section was added 
to the Civil Procedure Code, were applicable to the 
case. BANGASAMI NAIDU г. VIRASAMI CHETTI 

[L L. R., 18 Mad., 477 


14. Bale in execution of a decree 
upon & mortgage before the Act—Gujarat 
Talukhdars Act (Bombay Act VI of 1888), а. 31 
— Necessity of sanction of the Gorernor in Council 
to the sale.—Certain talukhdari estate was mort- 
gaged under в sanchat executed before the Gujarat 
"Talukhdars Act (Bombay Act VI of 1888) came into 
force. On the 32nd August 1889 (i.e, subsequent to 
the Act coming into force), a decree was passed for 
sale of the mortgaged property. Тһе decree was 
transferred for execution to the Collector, who refused 
to put up the property to sale without the previous 
sanction of Government, as required by s. 31 of the 
Talukhéari Act. Held that s. 31 of the Act had no 
application to the present case. ‘The san-mortgage 
having been executed before the Act came into force, 
and left with its validity untouched by cl. (1) of s. 31, 
the ordinary remedy of the mortgagee to bring the pro- 
perty to sale was not taken away by that section. 
The sanction of the Governor in Council was there- 
fore not necessary to the sale in execution of the 
decree ou the mortgage. NAGAR PRAGJI г. JIVABHAI 
Bavasn . . . . L L. В. 19 Bom, 80 


See Ровні FULCHAND v. MALEK DAJIRAI 
[I. L. R., 20 Bom., 565 


in which the correctness of the above decision was 
doubted. 


2, PROCEEDINGS IN EXECUTION. 

16. Proceeding in execution— 
Civil Procedure Code, 1877, s. 944— Suit.— Semble 
—A proceeding in execution is в proceeding which 
terminates in a decree as defined by s. 244 of the 
Civil Procedure Code (Act X of 1877), and is therc- 
fore a suit within the meaning of the Code. Mansu- 
NATH BADRABHAT v. VENKATESH GOVIND 

[L L. R., 6 Bom., 54 


DIGEST ОР CASES. 
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EXECUTION OF DECBEE—continued. 

2. PROCEEDINGS IN EXECUTION—concluded. 
16. Semble—A рго- 

cceding under s. 244 of the Civil Procedure Code is 

not a suit within the meaning of в, 12. VENKATA 


CHANDRAYFA NAYANIVARU г. VENKATARAMA BEDDI 
(LL R., 22 Mad, 256 


Conduct of pro- 
ceedings im execution.— Observations by STRAIGHT, 
J., as to the necessity of conducting the proceedings 
іп execution of decree with the sume care, aud, as far 
as practicable, in accordance with the same procedure 
asthat adopted in regularsuits. Sera CHAND MAL r. 
DexcaDst è . — . L L. R., 12 AIL, 313 


FAKIRUCLLAH г. THAKUR PRASAD 
(I. L. R., 13 AIL, 179 


18. Grounds for set- 
ting aside execution-proceedings.—In execution 
proceedings the Courts will look at the substance of 
the transaction, and will not be disposed to set aside 
an execution upon mere technical grounds when they 
find it is substantially right. Bissessur Lall Sahoo 
У. Luchmessur Singh, L. В. 6 I. A., 233: 5 C. 
І. R., 477, followed. Sugo PxRSHAD SINGH г, 
SAHEBLAL RAJKUMAR LAL v. SAHEB LAL 


17. 


0. L. R., 30 Calo., 453 
19. 
perty Act, гг. 88, 89— Appl, Pelea die bbs 


absolute for sale—Mortgage.—The holder of & 
decree under в. 88 of the Transfer of Property Act (IV 
of 1882) applied for execution to the Court charged 
with execution of the decree, Meld that this was a 
good application paa 5. 89 of the Act, aud that it 
was not necessary that such application should be 
made to the Court which had peed the decree. An 
application for an order absolute for sale under в. 89 
of the Transfer of Property Act is a proceeding in 
execution and subject to the rules of procedure 
governing such matters. Осори BEHARI LAL г. 
Мловвнав Lar, - LL.B, 13 ALL, 278 


See Сим: Lat v. Hannan Das 
II-L. R., 30 AIL, 802 


and VENKATA KRISHNA AYYAR г. THIA Gamay 


Сивтті ў . L L. В. 33 Mad., 591 
20. — Objection to 
application for execution of decree by person not 


party to decree—Practice.—A person, not a party 
to a suit, is not entitled to object to the issue of an 
order for execution of the decree, — NATRUBHAI 
MULOHAND с. МАМА BABU 


(LL R., 19 Bom, 544 


SL — — — — — Civil Procedure 
Code (1882), s. 43.— S. 43 of the Civil Procedure Code 
(Act XIV of 1882) is not applicable to proceedings 
in execution of decree. So held by Ерек, C. 
and TYRRELL, Knox, Bram, and Buexirt, JJ, 
Sanno SARAN с. HAWAL PANDE 


[L L. В, 19 АП, 98 
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3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT. 

22. — — —— Proceedings in the suit—Civil 
Procedure Code Amendment Act (VI of 1882),4.4.— 
Applications for execution of the decree are proceed- 
ings in the suit, SADASHIV GANPATRAO v. VITHAL- 
pas NascHAND. . LL, В. 80 Bom, 108 

23. Decrees, Priority of.—A 
decrce takes priority over other decrees in respect of 
the date on which it was passed, and not in respect of 
the priority of the debt which it enforces. GuERAN 
v, Ком BEHARI . LL. R. 9 All, 418 

24. - Decree-holder, Meaning of. 
— А decree-bolder within the meaning of the Civil Pro- 
cedure Code is the person whose name appears on the 
record as tho person in whose favour the decreo was 

or some person whom the Court has by order 
ized as the decree-holder from the original 
plaintiff or his representatives, PAUPAYYA t. NABA- 
SANARE. LLOR. 2 Mad, 916 


35. ————-. Right to execute decree— 
Assignment of decree — Civil. Procedure Code (Act 
XIV of 1582), г. 232.—Tho person appearing on the 
faceof the decree as the decrce-holder is entitled to 
execution, unless it be shown by some other persou, 
under s. 232 of the Civil Procodure Code, that he has 
taken the decree-holder’s place, Khettur Mohun 
Chaltopadhya У. Iasur Chunder Surma, 11 W. R., 
271, relied оп. Jasopa Ders v. Клат1вазн Das 

[I. L. R., 18 Calc., 689 

26. Necessity for application 
for execution—Ciri! Procedure Code, 1882, 
as. 230, 235, 295, 490.—Under s. 230 of the Civil 
Procedure Code, all decree-bolders, if desirous 
enforcing their decrees, are required to apply 
execution. There is no exception of cases arising 
under в. 490. А decrec-holder who has attached be- 
fore judgment and who is desirous of sharing in the 
distribution of sale-proceeds under в. 295 of the Code 
must make an application for execution under в. 235 
before he can become entitled to do во. PALLONJI 
Внаровлт е. Jonnan . L L. R.,19 Bom., 400 


27. Application for execution, 
ity in—Procedure—Notice of ezecu- 
tion.—An application for execution was made by a 
muktear aud admitted by the Judge, who ordered 
notice to issue to the judgment-debtor. Held that 
such application could not afterwards be set aside for 
irregularity, and that it was sufficient to keep the 
decree alive. DHUNPUT SINGH г. LILANUND SINGH 
[8 B. L E., Ap, 18:11 W. R., 98 
28. Application for execution, 
Contents of—Practice.—An application for execu. 
tion of a decree need not ve accompanied by а copy 
of the decision of the first Court, Duuxeur SINGH 
v, LILANUND SINGH 
[2 B. L. B., Ap, 18: Ц W. R., 38 
29. — — —— Application for execution, 
Bar to—Judgment of foreign Court— Merger— 
Civil Procedure Code, 1877, s. 12.—The judgment of 
a forcign Court, obtained ou в decree ob a Court in 
British India, is no bar to the execution of the original 
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EXECUTION OF DECREE—continued. 


8. APPLICATION FOR EXECUTION, AND 
POWERS ОЕ COUBT—continued. 


decree. FAKURUDDIN MAHOMED ASSAN v. OFPI- 
oiL Твовт оғ Bexoat . I L. R., 7 Calc., 88 


80. — Court to which application 
should be made— Civil Procedure Cue, 1877-82, 
аа. 223, 649 —" Court which passed the decree" — 
Per GaRTH, C.J.—S. 649 of the Civil Procedure 
Code, ва amended by Act XII of 1879, which explains 
the meaning of the expression “the Court which 
passed the decree,” does not exclude the Court which 
originally passed the decree as being a Court im 
which an application for execution should be made, 
but merely includes auother Court. When therefore 
a Court which had passed в decree has ceased to have 
jurisdiction to execute it, the application for execu- 
tion may be made either to that Court, although it 
has ceased to have jurisdiction to execute the decree, 
or to the Court which (if the suit wherein the decree 
was passed were instituted at the time of muking 
application to execnte it) would have jurisdiction to 
try the suit. Per FIELD, J.—A Court docs not cease 
to be “the Court which passed the decree” merely 
by reason that the head-quarters of such Court are 
removed to another place, or merely because the local 
limite of the jurisdiction of such Court are altered. 
LAcHMAN Рохрен v. MADDAN MOHUN SHYE 

LI. L. В., 6 Cale, 613: 7 C. L. R., 531 


81 — — — — —— — Transfer o 
Property Act (IV of 1882), г. ГТУ ЫА ie 


sale of mortgaged property on default of mort 
gagor to redeem.—In в suit for the redemption of 
mortgaged property, the District Munsif passed в 
decree, which was on appeal modified by the District 
Court The mortgagor not having paid the decree 
amount, the mortgagee applied to the District Court, 
under s. 98 of the Transfer of Property Act, for an 
order that the mortgaged property might be sold. 
Held that the application should have beon made to 
the Court of the District Munsif. Oudh Behari 
Lal v. Nageshar Lal, I. L. R., 13 All., 278, referred 
to. VENKATA KRISHNA AYYAR r, THIAGARAYA 


Сивтті . . - LL. R., 88 Mad, 521 


32. Civil Procedure 
Code, s. 649, para. 2—Decree against a sirdar— 
Political Agent’s Court—Death of the sirdar— 
Application for execution against the hei 
Change of siatus of parties—Jurisdiction.—A 
sirdar against whom a decree was passed iu the Court 
of the Political Agent having died, the decrec-holder 
applied for execution against hisheirs. The Political 
Agent rejected the application, holding that he had 
no jurisdiction over the heirs, who жеге not sirdars. 
‘The decree-holder then applied for execution to the 
Court of the first class Subordinate Judge of 
Dharwar, who would have had jurisdictiou to try the 
suit if the deceased defendant bad not beon а sirdar, 
but that Court also rejected the application on the 
ground that s. 649, para. 2, of the Civil Procedure 
Code (Act XIV of 1883) applies in cases where 
the territorial jurisdiction of the Court is changed, 
and where the status of the parties is 
and that the decreeholder should 


red, 
obtain & 
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8. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT—continued. 


declaration that the decree was binding against the 
heirs, who were not sirdars Held, reversing the 
order, that the terms of the section are general, 
and draw no distinction as to the nature of the 
cause which puts au eud to the jurisdiction. 
Gavsxua е, ABDUL BOPKHA 

[L L. R., 17 Bom., 168 


88. Application to 
execute decree for sale of immoreable property 
possession of à third party under valid title—Cicil 
Procedure Code, 1882, ss. 278, 287 — Rules of Bom- 
bay High Court under г. 287— Practice. —Uuder 
287 of the Civil Procedure Code (Act XIV of 1882) 
aud the Rules of the High Court made thereunder, 
a Court cannot refuse to execute its own decree order- 
ing the sale of immoveable property in the possession 
of a third party under a valid title. Rule I of th 
Court (Rules under that section permi 
üry into the title of the judgment-debtor in 
respect of moveable property only. Nor can в 
claim set up in an investigation held under в. 287 
be treated as a claim under s. 278, the latter sec- 
tion haviug reference to claims to, and objections 
to attachment of, property under attachment, 
Barxu BAL PATI с. KHEMCHAND KUBERSHET 

[L L. В, 14 Bom, 869 


34. ——-—— Amendment of application | 


Weil Procedure Code, 1877, s. 245—Time fired 
by Court—Jurisdiction—Ultra cires.—On the 9th 
of April 1880, 4 applied for execution of a decree, 
which he had obtained against B. On the 20th of 
April 1880, the Judge of the Court, under the pro- 
Visions of в, 245 of the Code of Civil Procedure, 
ordered the application to be amended within seven 
days. This order was disobeyed, but no order reject- 
ing the application was asked for or passed. On the 


J1th of May 1880, the applicant prayed for leave to | 


make the amendment, which prayer was granted. 
Held that the order of the 11th of May 1880, te 
ing leave to amend, was not ultra vires of the Fade e 
under the provisions of s. 245 of the Code of Civil 
Procedure. Камтит Mouux SOMODDAR о. GOPAL 
[L L. E., 8 Cale, 470: 10 С. L. R., 519 


35. ————- Practice in execution by 
High Court of decree of another Court.—The 
functions of the High Court, in respect of the execu- 
tion of decrees of other Courts, are limited to effecting 
execution, aud to matters arising out of the proceed 
ings in execution. Where a decree more than a year 
old had been duly sent to the High Court for execu- 
tion, an application for & rule to show cause why exe- 
cution should not issue was refused : such application 
should be made to the Court which the decree. 
Janu Box v. Farasin . 6 B. L. R, Ap., 66 


36. Functions of Court execut- 
ing decree.—The functions of the Court executing 
a decree are judicial, aud not merely ministerial, 
Gosmp HORI WALEKAR ©. SRIDRAM BIN Ѕнір- 
MURTI . . « . T Bom, А. С, 87 
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8. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT—continued. 


37. —_— Power of Court executing 

decree—Objection to validity of amendment.— 
| Civil Procedure Code, г. 206.—The Court in в sui 

upou а bond gave the plaintiff a decree, making а 
! deduction from the amount claimed of а sum covered 
by a receipt produced by the defendant as evideuce 
of part payment, and admitted to be genuine by the 
plaintiff. The decroe was for a total amount of 
91,282. Subsequently, on application by the decree- 
holder aud without giving notice to the judgment- 
debtor, the Court which passed the decree, purport- 
ing to act under в. 206 of the Civil Procedure Code, 
| altered the decree and made it for a sum of 81,460. 

The decree-holder took out execution, and the judg- 
| ment-debtor objected that the decree was for 91,282 

sud had been improperly altered. The Court exe 
| enting the decree disallowed the objection on the 
| ground that it was not such as could be entertained 

in the execution department. Held that, when в 
| decree-holder executes his decree, а judgment-debtor 
| 


is competent to object that the decree is not the 
decree of the Court fit to be executed, and therefore 
not capable of execution; and that the judgment- 
| debtor in this case could raise the question whether 
the decree, which was altered behind his back, was a 
valid decree aud fit to be executed. Aspoon Hayar 
Kuan v. CHUNTA Kuan L L. В.,8 All, 877 


[2 Bom., 109: 2nd Ed., 108 
Danex PERSHAD SING c. DELAWUR Аш 


03 W. R., 312 

39. Authority to 
hear objections.— When the execution of в decree is 
| made over to в Muusif's Court other than that which 
| passed the decree, the Court executing the decree has 
authority to hear all objections and to pass such orders 
as if it were executing its own decree ; and an appeal 
will lie from any order so passed in the usual course 
| to the Judge. MvxoLz PERSHAD r. бсроовик 
Sivan 8 . è . 9 W. R., Mis, 17 


40. Adjustment of 
decree—A Court executing a decree is bound to 
have only to the decree and to any adjust- 
ment of such decree which the parties may agree to 
bring to its notice. JHUNDOO е. HIMMUT 
[8 N. W., 81 
41, — —— — — — Ciil Procedure 
Code, 1877, ss. 211 and 212 (1859, 196 and 197). 
—The Court executing a decree d by the terms 
of the decree, and it is only in cases provided for by 
ss. 211 and 212 of Act X of 1877, corresponding 
with ss. 196 and 197 of Act VIII of 1859, that it 
is at liberty to determine the rights of the litigants 
iu proceedings taken after decree, Вам LAPIT 
RAM о, CHOOARAM. CHOOARAM е. Raw LAPIT 
Вам + &сь в. 97 
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3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT continued. 

42. Uncertain decree 
—Power of Court of execution to take evidence to 
explain it.—When the terms of a decree are uncer- 
tain, it is not competent to the Court of execution to 
make any enquiries by taking oral or documentary 
evidence to ascertain the meaning of such terms. 
Хорртав Снакр SHAHA e. GOBIND CHUNDER 
Gua . . . LL.E. 10 Cale, 1002 


43. Ecidence in 
execution— Evidence to ascertain subject of decree. 
—In the execution of в decree for possession of land, 
it was held the evidence of witnesses could be taken 
to ascertain the boundaries. KALEB DABEE v. MO- 
DHOO SoopUN CHOWDERY . . 16W.B,171 


and to ascertain the subject on which the decree | 


operates, BHUGOBAT SINGH v. RAMADHIN SINGH 


44. — — — —- Uncertain decree 
— Evidence to explain decree.—When в decree is so 
uncertain that it is impossible to ascertain what is 
decreed, a plaintiff cannot be put into possession of 
any other thing by execution than that which the 
decree describes. Evidence cannot be given in the 
execution department to amend any uncertainty iu 
the deeree. The law allows certain matters to 
be ascertained in execution, but beyond those it is 
the duty of the Judge to take care that his decree is 
so precise that it is capable of execution, without 
leaving it to the Court of execution to decide what 
tho Judge intended to decree. DWARKANATH HAL- 
DAR v. KAMALAKANTH HALDAR 

[9 B. L. R., Ap, 128: 13 W. R., 90 


45. -—--— Decree not limit- 
ing amount of тегне profite—A Court in execu- 
tion-proccedings cannot look behind the decree when 
the decree docs not limit the amount of wasilat to be 
awarded. Javoomonzy ГАВЕЕ v. НАРЕЕ Mano- 
мар Аш KEAN LL. B, 8 Calo., 205 


46. Application for 
execution for sum larger than amount of claim— 
Consent of parties—Compromise,—The parties to a 
suit upom a compromise, the result of which 
was that the plaintiff obtained by the decree a greater 
quantity of land than he had originally claimed, and 
a decree was drawn up in accordance with the com- 
promise. In the execution-proceedings, the defen- 
dant raised an objection that the plaintiff could not 
have execution for a greater quantity of land than he 
had claimed originally, and the Court executing the 
decree allowed the objection. No appeal from the 
Court's order was made, but the plaintiff brought 
a suit to recover possession of the larger amount 
of land mentioned in the compromise. Held that 
the order of the Court executing the decreo was 
erroneous in law, and might properly be reconsidered 
upon an application for review ; but that the present 
suit came within s. 244 of the Civil Procedure Code, 
and therefore could not be maintained, MOBIPULLAR 
cebu. . . . LL R,9 All, 399 


DIGEST OF CASRS. 
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8. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT—costinued, 


4T, — — —— Refusal to exe 
cute decree on equitable grounds— The. Court eze- 
cuting a decree not competent to go behind it.—The 
holders of а decree, made in 1866, against Х and cer- 
tain other persons jointly applied to recover meme 
profits in execution thereof. К paid the decree- 
holders the mesne profits claimed, and then sued bis 
co-judgment-debtors for contribution, and in 1878 
obtained a decree against them. Subsequently the 
holders of the decree of 1866 again applied to recover 
mesne profits in execution thereof, and in the pro- 
ceedings which followed it was decided that mesne 
profits were not recoverable under the decree. After 
this, K’s representatives applied for execution of the 
decree of 1878. The lower Courts refused to exe- 
cute the decree ou the ground that, as under the 
decree of 1866, on which the decree of 1878 was 
based, mesne profits were not recoverable, it would 
not be equitable to allow в decree for contribution 
Passed on a coni supposition to be executed. 
Held that the lower Courts were not competent to go 
behind the decree of 1878, but must deal with it as 
it stood, RAwPHAL Rat v. RAM BARAN RAI 
[L L. R., 5 AIL, 58 
48. ——— — Omission to spe- 
cify mesme profits—Reference to plaint to 
against whom relief can be giren in execution, 
Where in a suit for possession and mesne profits no 
specific mention as to mesne profits is made in the 
decree (the decree merely declaring that the plaintiff's 
suit be decreed), the Court executing the decree must 
look to the plaint to see from whom the relief granted 
is to be obtained, and ought not to allow execution 
inst whom 
ASHI МАТИ 
5 C. L. R., 305 


49 бий Procedure 
Code, s. 244— Ezecution-proceedings— Re-valuaticn 
of improrements allowed for im decree.-- А morte 
gagor obtained а decree for redemption on payment 
of the mortgage amount, together with a further sum 
assessed as the value of improvements made by the 
mortgagee. When the decree-holder applied for the 
execution of the decree, it was contended on behalf of 
the mortgagee that the improvements ought to be 
re-valued, as they were at the time of execution of 
more value than at the date of the decree. Held 
that the mortgagee was entitled tore-valuation in the 
алое BaMonst e. SHANKU 

[L L. R., 10 Mad, 367 


Objections to sale 


50. 
9 rty.—The holder of а money decree, whi 
EA the liability of certain mortgaged р Ы = 


tobe sold in satisfaction, petitioned the Court that, as 
one of the properties (B) had been sold by the judg- 
ment-debtor to H, it might be exempted from sale. 
The judgment-debtor admitted the sale, but sub- 
sequently made an application that B might be sold 
first and the rest of the properties in succession. 
The Judge accordingly passcd an order to that 
effect, to which H was not a party. Subsequently Я 


no relief was claimed. MONAJAN г. 
PaxpAY . . . . 


(mem) 


EXECUTION OF DECREE- continued. 


8. APPLICATION FOR EXECUTION, AND 
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petitioned the lower Court that B might not be sold. 
Held it was open to that Court, aa far ва H was 
concerned, to in: te his objections in the execu- 
tion department and pass such orders as he might 


think fit. Latta Heera Laut с, Мона Вот 
Ш W. R., 308 
51. Refusal of ese 


cution— Irregularity in instituting suit. not 
Court executing в decree t refuse 
execution in а case where no fraud is suggested, on 
the ground that the plaintiffs were allowed impro- 
perly to institute the suit, SUBRAMANIAN PATTAR 
г. PANJAMMA Ксхламма І. 1, R, 4 Mad., 394 


B3, — — —— ——— Decree against 
minor— Question of minority—Review.—In the exe- 
cution of a decree passed against в minor the Court 
cannot enquire whether the miuor was or was not pro- 
perly represented in the suit in which the decree was 
given. It is tound to presume that the decree was 
rightly passed and to exceute it according to its 
terms. The minor’s remedy is either to apply for а 
review of judgment or to file a suit to procure an in- 
junction to restrain the execution of the decree, Ma- 
номер Моов-оощан KHAN v. HARCHARAN Rat 

[9 м. W., 98 


58. ———— — — ————  Costs.— A. Court 
executing в decree has no jurisdiction to order a 
judgment-debtor to pay as costs any sum not men- 
tioned in the decree which is in course of execution 
ог in any decree in force. Nasu Kristo MOOKER- 
JEE г, Раввотту CHURN BRUTTACHARJEE 

03 W. R., 33 


Nu Комоь Roy г. Rommes Dossta 
[13 W. R., 880 


54. — — — — — Objection to de- 
cree for costs.—Where the lower Court has impro- 
perly awarded separate sets of costs to defendants, who 
have severed in their defence, the attention of the Ap- 
pellate Court should be drawn to this circumstance 
before the decree in appeal is passed. 14 is too late to 
raise the objection when this latter decree is being 
executed. Кам CRUNDER SEN r, Ея Torrea 
Nata Roy. . . ЗС. L, В.,158 


55. KMS of jurise 
diction.—1t is competent to the Court charged with 
the execution of в decree to consider the question 
as to whether the Court which passed the decree 
had jurisdiction to pass it, unless the decree itself 
precludes that question. Muhammad Sulaiman 
Khan v. Fatima, I. L. В. 11 All. 314, and Musa 
Haji Ahmed v. Purmanand Nursey, I. L. R., 15 
Bom., 219, referred to. IMDAD ALI г. JAGAN LAL 
[I. L. R., 17 All, 478 


— — Procedure appli- 
cable to ezecution of decrees—Appeal, Right of 
Review—Citil Procedure Code, s. 698—1 
ticn.—It is the duty of a Court to whieh an pong 
tion to execute a decree is presented to satisfy itsel 
whether or no such application is barred by Timitation, 
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If the Court on such an application omits to decide 
the question of limitation or decides it against the 
judgment-debtor, and in his opinion wrongly, the 
judgment-dchtor may cither appeal or can apply 
under s. 623 of the Code of Civil Proc 
review of the Court's ordcr, and this stake notice 
of the application for execution had been issued to 
him or not. А Court,in executing a decree, should 
look to the substance rather than to the form of 
applications presented to it. Where an application 
was made by в judgment-debtor objecting to the 
execution of a decree against him on the ground 
that it was barred by limitation, previous objections 
to execution having been disallowed, it was he/d 
that, the relief prayed for being one which could 
only be granted by way of review, the application 
should be treated as one for that purpose. RAwU 
Rar e. DAYAL 51хон LL. R., 16 All, 390 


БТ, ———— — — — — — Jurisdiction of 
the Court to which a decree is sent for execution— 
Code of Civil Procedure ( 1882), аа. 223, 228, and 239 
—Question of limifation.—The Court to which a 
a decree is sent for execution under в, 228 of the 
Civil Procedure Code has jurisdiction to decide 
whether or not the execution was barred by limitation, 
Leake v. Daniel, B. L. В» Sup. Vol, 970: 10 W. 
Е. 10 (Е. B.); Nursing Doyal у. Hurryhur Saha, 
I. L. В. 6 Cale, 897; Jassoda Koer v. Land 
Mortgage Bank of India, I. L. R., 8 Caley 916; 
Srihary Mundal v. Murari Chowdhry, I. L. R., 18 
Cale, 257, referred to. Soomut Dass v. Bhoobun 
Lall, 21 W. R., 292; Lutfullah v. Keerut Chand, 
21 W. R., 330: 13 B. І. R, Ар, 80, and Ramu 
Rai v. Dayal Singh, Г. L. В. 16 All., 390, dissented 
from. Сннотах LALL е. PURAN MULL 

[L L. R., 23 Calc., 39 


68. Civil Procedure 
Code, 1889, а. 873—Dismissal of application to 
execute without obtaining leave to make a fresh 
application—Limitation—S. 378 of the Civil 
Procedure Code does not apply to applications for 
execution of decrees, Tarachand Magraj у. Kashi 
Nath Trimbak, I. L. В» 10 Bom, 64, followed. 
Radha Charan v. Man Singh, І. L. В. 12 АП, 
892, dissented from. WAJIHAN alias ALIJAN v. 
Вівнтлнати Ркввнр І. L. R., 18 Calc., 468 


50. Ciril Procedure 
Code (Act XIV of 1882), ss. 48, 373, 874 — Sepa- 
rate applications to execute reliefs of a different 
character—Limitation—The Code of Civil Pro- 
cedure does not prevent в person from making 
separate amd successive applications for execution 
of a decree, giving relief of different characters 
in respect to each such relief. Ss, 43, 373, and 
374 do not apply to proceedings for execution of 
decree. Radha Charan т. Man Singh, IL. Bu 
19 АИ. 399, dissented Wajiham v. 
Bishwanath Pershad, I. L. R, 18 Calc., 462, 
followed, Варна KISHEN LALL r. RADHA PRRSHAD 
Since. . - LL.B, 18 Calc, 515 
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60. — Ciril Procedure 
Code, 1882, s. 48— Successive applications for eze- 
cution in respect of different reliefs granted by the 
same d ecree.—8. 43 of the Code of Civil Procedure is 
not applicable to proceedings in execution of decree. 
So held by Ерав, C.J., and TYRRELL, Kwox, 
Вілв, and Вовкит, JJ.- Where а decree grants 
different reliefs, as, for example, possession of land 
and mesne profits, it is competent to the decree- 
holder to execute such decree by means of scparate 
and successive applications in respect of each relief. 
So held by Ерек, C.J., and TYRRELL, Kxox, 
Bare, and BURKITT, JJ. Ram Baksh Singh v. 
Madat Ali,7 М. W., 95, and Radha Kishen Lall 
v. Radha Pershad Singh, I. І. R., 18 Calc. 515, 
cited. БАрно SARAN г, HAWAL PANDE 

(LL RB, 19 AIL, 98 


е. Application for 
execution dismissed for default—Power of ‘the 
Court to restore such application to the file—Ciril 
Procedwre Code (1888), ss. 108 and 647—Ciril 


DIGEST OF CASES. 


( 3790 ) 


EXECUTION OF DECREE- continued. 


3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT—continued. 


т —Á——— TNE roi 
за. 878, 647— Application for execution 
off for non-payment of process-fees— 

Subsequent application.—A  decree-holder having 

applied for execution of his decree, notice was issued 

to tho judgment-debtors and their property was 
attached, but the applicant failed to pay the process. 
fees and the application was struck off, and no 
leave to make a fresh application was obtained under 

Civil Procedure Code, в. 373. Held that в. 878 

does not apply to applications for execution of 

decrees, and that the decree-holder was entitled to 
apply again for execution of his decree. Radha 

Charan v. Man Singh, I. І. R, 12 All, 899, 

dissented from. Wajihan v. Bishtcanath Pershad, 

І. І. R. 18 Cale, 469, and Shakkar Bisto 

Nadgir v. Narsingrao Ramchandra, І. І, R., 11 

Bom., 467, approved. LAXSHMI NARASIMHA v. 

ATCHANNA . . . LL. R., 15 Mad, 940 


Procedwre Code Amendment Act (VI of 1899), 
4, 4— Construction of statute—There is nothing in 
the Code of Civil lure (XIV of 1882) as 
amended by Act VI of 1892, which authorizes a 
Court to apply to execution-proceedings any of the 
procedure enacted in Ch. VII of the Code. 
Accordingly a Court cannot, under s. 108, restore 
to the file an application for execution which has 
been dismissed for default. Altcrations in forms 
of procedure are retrospective in effect, and apply 
to pending proceedings, HAJRAT АКВАММІВВА 
Buoam г. VALIULNIS8A BEGAM 

[L L. R., 18 Bom., 490 


Where an application for exccution has been 
dismissed for default, a fresh application can be 
made. HAJBAT AKRAMNISSA BEGAM ғ, VALIUL- 
NIS8A BzGAM . . LL. В., 18 Bom., 420 

‘TIRTHASAMI v, ANNAPPAYYA 
(LL.B, 18 Mad., 181 


es. Civil Procedure 
Code (1882), гг. 98, 248, and 647— Notice of exe- 
cution— Dismissal of application on failure of 
both parties to appear om the appointed day.— 
A darkhast for the execution of a decree can be 
dismissed when on ite presentation a notice is issued 
to the judgment- debtor under s. 848 of the Civil 
Procedure е (Act XIV of 1882), and neither 
party appears on the day on which it is made 
returnable. TUKARAM v. KHANDU 
[L L. B., 20 Bom., 541 
68, — — — — — —  — Ciril Procedure 
Code (Act XIV of 1882), ss. 373, 647—" Suit." — 
S. 647 of the Code of Civil Procedure does not 
operate to extend the rule laid down in respect of 
a suit in & 878 to an application for execution of 
a decree. Radha Charam v. Man Singh, I. L. В. 
12 All., 892, not followed. Bunko BzHARY GANGO- 
PADHYA r. №, MADHUB CHUTTOPADHYA 


[L L. R., 18 Calo., 685 


65. Application for 
execution withdrawn by decreeholder—Cicil Pro- 
cedure Code 878, 647.—The ruling in Surja 
Prasad у. Sita Ram, I. L. R, 10 All, 71, only 
decided that, where the circumstances in regard 
to an application for execution of decree show that 
it was withdrawn at the instance of the pleader 
of the decree-holder, and that no sanction was given 
to its withdrawal with liberty to present a fresh 
application, any subsequent application made by 
that decree-holder for execution is prohibited by 
в, 878 read with s. 647 of the Civil Procedure Code. 
But where а Court of its own motion, and without 
being moved either by the decree-holder or by his 

leader, takes upon itaelf to strike off an applica! 
or execution for the mere purpose of clearin, 
flle, that is not a proceeding under any provision 
of the Code which could bar а decree-bolder from 
making a fresh application for execution. A first 
application for execution of a decree was ordered 
by the Court to be struck off for want of prose- 
cution, and upon the statement of the decree-holder's 
pleader “that at present the case may be struck 
off" No permission was given to the decree-holder 
to withdraw the application with leave to take fresh 

ings. Held that а subsequent application 
for execution of the decree was barred by в. 878 
read with в. 647 of the Civil Procedure Code, 
Sarju Prasad у. Sita Ram, I. L. R., 10 Ally 71, 
explained and followed. Ram Rup v. La 
Weekly Notes, 1888, р. 253; Mahtab Kwar v. Sham 
Sundar Lal, All. Weekly Notes, 1888, р. 272 ; and 
Hira Singh v. Joti Prasad, АИ. 
1889, p. 204, distinguished. Observations as to the 
necessity of conducting the proceedings in execution 
of decree with as much care and regularity as pro- 
ceedings in suits. Under в, 647 of the Civil Proce- 
dure Code, the provisions relating to proceedings 
in suite are to be followed and adopted in execution- 
proceedings, so far as they may be fairly and pro- 
репу applicable thereto, | FAXIE-ULLAH г. THAKUR 
Рвавар L L. R., 13 АШ, 179 
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66. Ciril Procedure 
Code (Act XIV of 1882), s. 873—Redemption of 
mortgage on payment within siz months—Non-pay- 
ment, Effect of—Foreclosure for decree—Final 
decree— T'ime allowed for redemption, Computation 
of — Withdrawal of appeal, Effect of —Limitation- - 
Reriew.—The plaintiffs obtained a decree on 12th 
November 1886, allowing them to redeem on payment. 
of К168-8-0 within six months, In default of pay- 
ment within the prescribed time, they were to stand 
forever foreclosed. Against this decree the defendant 
appealed to the High Court. On the 10th September 
1888, the High Court passed an order allowing the 
defendant to withdraw the appeal. On the 17th 
December 1888, plaintiffs applied for execution of the 
decreo of the 12th November 1886, The lower Court, 
regarding the withdrawal of the second appeal ax 

tically в confirmation of the decree of the 12th 
fovember 1886, computed the six months allowed 
for redemption from the date of the order of with- 
drawal (lOth September 1888) and granted the 
plaintiffs’ application. On appeal to the High Court, 
— Held, reversing the decision of the lower Court, 
that the application was time-barred, and that the 
plaintiff was foreclosed. The time allowed for 
redemption was to be computed, not from the date of 
the High Court's order permitting the withdrawal of 
tho appeal, but from the date of the decree applied 
from (i.e., 12th November 1886). The order of with- 
drawal was not a decree. The only decree which 
could be executed was that of the 12th November 
1886. Тһе redemption money not having been paid 

within six months from that date, the plaint 
foreclosed. The Court could not im execution-pro- 
ceedings enlarge the time fixed for redemption. 
Ishwargar v. Chudasama Manabhai, 1. L. Ru 13 
Вот. 106, followed. Per BIRDWOOD, J.—It was 
open to the plaintiffs to apply, if so advised, to 
the High Court for в review of the order of with- 
drawal of the 10th September 1888, with a view 
to the enlargement of the time of redemption as а 
condition which might equitably have been permitted 
when the defendant was allowed to withdraw the 

second appeal. Parzosr r. GANU 

[L L. R., 15 Bom., 870 


67, — Application for 
execution withdrawn by decree-holder—Civil Pro- 
cedure Code, ss. 873, 647—" Suit" —“ Appeal.” — 
S. 647 of the Civil Procedure Code makes в. 378 
applicable to proceedings in execution of decree. 
The words “ suit” and “appeal ” in s. 647 apply to 
suits and appeals in the strict sense of those terms, 
and were not intended to cover proceedings for the 
enforcement of rights decreed in a suit or appeal. 
An application for execution of decree by arrest 
of the judgment-debtor was ordered by the Court to 
be struck off upon the statement of the decree- 
holder’s pleader that the judgment-debtor was in 
hiding, and that the decree-holder did not desire 

7 to prosecute the application further. At that time an 
order for s warrant of arrest had been issued 
pubject to the payment of fees, but those fees had 
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not been paid, nor had the diet-money been deposited, 
and no steps were taken to proceed with the 
application. Жо permission was given to the decrec- 
holder to withdraw the application with leave to take 
fresh proceedings, Held by the Full Bench that a sub- 
sequent application for execution of the decree was 
barred by s. 873 read with s. 647 of the Civil Procedure 
Code. Sarju Prasad v. Sita Ram, I. L. B., 10 АП, 
71, and Fakirullah v. Thakur Prasad, І. L. В. 19 
Ail., 179, approved and followed. Bijai Singh v. 
Haiyat Begum, All. Weekly Notes, 1889, р. 163, 
distinguished, RADHA CHARAN e. MAN SINGH 


[L L. R., 13 AIL, 802 
Effect as regards 


68. 


il Procedure itself and from the provisions of the 
Limitation Act of 1877, that a succession of applica- 
tions for execution is contemplated. 8,647 of the Code 
of Civil Procedure cannot, on its true construction, be 
applied to execution of decree, and was inapplicable 
to petitions for execution before, and independently of 
the passing of Act VI of 1892, as. 4 and 5. A first 
application for execution of a decree having been, on 
the decree-holder’s petition, struck off the list of cases 
pending for hearing, a second application was made 
within the period of limitation. Held that the first 
application, notwithstanding that the order striking 
it off been made, was not annulled, but 
afforded a fresh starting point for limitation. Held 
also that, although the petition for execution had 
been withdrawn without leave to apply again baving 
been expressly granted by the Court, the petitioner's 
right to renew his petition within due time remained. 
The provisions of в, 873, which could only have applied 
through the effect of в. 647, had not been rendered 
applicable thereby to petitions for execution, The 
judgment in Sarju Prasad v. Sita Ram, Г. L. R. 
10 All, 71, overruled; that in Bunko Behary 
Gangopadhya v. МИ Madhwb Chuttapadhya, 
I. L. R., 18 Cale., 685, approved, THAKUR PRASAD 
+ Farm Unam . . LL R17 All, 106 

[L. R., 331. A., 44 


Reversing on appeal FAKIR-ULLAH r. THAKUR 
PRASAD . . . . LLB, I9 AIL, 170 


69. Power of Court to 


dismiss application for laches of applicant—Ciril 
Procedure Code, 1882, Ch. VII (з 109) and 
Ch. XIII (ав. 156-158) — Procedure Code 


Amendment Act (VI of 1892), в. 4—Striking 
execution-proceedings.—Ch. VII (ss. 96-109, те 
ting to appearance of parties and consequence of non- 
appearance) and XIII (ss, 156-154, relating to 
aijournments) of the Code of Civil Procedure cannot, 
a view of s. 4 of Act No. VI of 1892, be applied to 
proceedings in executions of decrees, But a Court 
as power inherent, if not conferred by statute, to 
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, when time has been granted 
to в party t» perform any act necemary for the 
further progress of the appi 
not been done. 


ng that the decree 
incapable of execution, that the decree-holder's 
right to get the decree excented is barred by limita- 
tion, or by any other rule of law, or on some similar 
ground on which the application has clearly been 
dismissed on the merits, whether the word “dismissed” 
or the words “struck off the file” cr any other 
similar words have been uscd in the order, the decree- 
holder is not barred by the force of any such order 
from presenting and prosecuting fresh application 
for the execution of his decree. DHONKAL SINGH r. 
Paaxxar SINH . LLB, 16 All, 84 


7 — — —— Ciril Procedure 
Code (Act XIV of 1882), га. 230, 935, 237, 245— 
Specification of property, Omission of —Applica- 
tion defective in form.—A decree was passed on the 
6th September 1876, and on the 6th July 1888 an 
application for execution was made in the terms of 
в. 235 of the Code of Civil Procedure which did not 
contain a list of property as prescribed by s. 237, 
and the deerce-holder did not produce the same till 
the 11th September 1888. The application having 
been mado and admitted, any further application 
would be barred after the Gth September 1888. 
Held by the Full Bonch that the application of the 
6th July 1888 was one within the meaning of в. 230 
cf the Cole of Civil Procedure. 
Proor, and бнозв, JJ.—Held that the application 
was defective as not complying with the provisions 
of в. 237, and as it was not amended within duc 
time or under the provisions of в, 245, the decrec- 
holder was barred. Per PniNsEP and PIGOT, JJ.— 
Macgregor v. Tarini Churn Sircar, I. L. R., 14 
Calc., 124, should be overruled. Per РЕТНЕВАМ, 
C.J.—The application could not be carried out 
without ment, and no amendment could be made 
after the application had been admitted and 
registered under & 245. — So much of the decision in 
Macgregor v. Tarini Ch Sircar as decides that 
an application may be amended after admission, 
and registration shonld be overruled. Per О’Ктн- 
BALY, J.—The original application was defective, 
and the further application of the llth September 
1888 was barred. An application to execute a decree, 
if admitted, and order for execution made under 
в. 245 should be dealt with on its merits and decided 

ingly. — ASGAR ALI e. TROILOKYA NATH 
Gnose * . . LLR, И Cale, 681 

т. Ciril Procedure 
Code (1859), в. 235—Order absolute for sale, 
Application for-—Verification of application— 

You. n 


Per Prissrr, | 
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Limitation—Transfer of Property Act (IV of 
1882), а. 89.—An application for an order absolute 
for sale of mortgaged property under the provisions 
of s. 89 of the ‘Transfer of Property Act, 1882, is not 
an application for excention of a decree, and need not 
therefore be in the form prescribed by в. 235 of the 
Code of i| Procedure, А decree was in 
a mortgage suit on the 13th July 1887 by consent, 
which directed that the amount duc was to be paid in 
ten annual instalments during the years 1295- 
1804 (1888-1897) in the month of Falzom (Feb- 
ruary) cach year, and that, on default of three 
successive instalments, the whole amount was to 
become at once due and payable. The mortgagor 
haviug defaulted in payment of the instalments due 
in the years 1297, 1298, and 1209 (1890, 1891, and 
1892), the moitgngee, on the 18th February 1803, 
presented an application to the Court under в, 89 of 
the Transfer of Property Act for an order absolute 
for sale. That application was not verified by the 
mortgagee, and the mortgagor objected that, not 
being so verified as required by в. 235 of the Code, 
it could not be granted. On the 9th May 1893, the 
mortgagee applied for and obtained leave to verify 
the application, which he did on that day. 
urged on behalf of the mortgagor that the application 
must be trented as made on the 9th May, and there- 
fore not within three years of the date on which the 
1297 instalment became due (7th March 1890), and 
that it was therefore barred by limitation. Held 
that the application did not require to be in the form 
provided by s. 235, and consequently the non-verifica- 
tion did not affect it, and that it was not barred by 
limitation, A3UDRIA PERSHAD г. BALDEO SINOH 
[L L. R., 21 Calc., 818 


12, — — — — — — — — Defectire appli- 
cation for execution of decree—Ciril Procedure 
Code (1882), вв. 245 and 647—Amendment of 
execution pelition—-Limitatione—One, being en- 
titled under a decree of 1809 to a share in the 


| income of а zamindari, obtained a decree in а suit of 


1887 azninst certain recent purchasers of the zamin- 
dari, declaring that he had a valid eharge on the 
estate and awarding to him, besides his costs, the 
amount due in respect of one year, Не now applied 
in execution of the latter decree for payment of the 
amount due in respect of five years as well as hie 
costs. An application to amend the petition for 
execution by inserting a reference to the former 
decree was made after the right of the petitioner in 
respect of some of the years in question had become 
barred by limitation. ` This application was refused 
by the Court of first instance. Held that, nnder 
the circumstances of the case, the amendment should 
have been allowed to be made, ЗАТТАРРА CHETTI 
ж. Joor SOORAPPA . LL. В. 17 Mad., 67 


1. Defect in appli 
for execution—Step in aid of execution— 
Procedure Code, г. 235.—Whero there has 


[4 
heen in fact an application for execution made by 


the party entitled to make it, it is to be regarded as 
a step in aid of execution within the meaning of 


5x 
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the Limitation Act, art. 179, although by mistake 
в deceased judgment named as the person 
against whom execution is sought, Samia PILLAI 
e. Сносклымол Cuzrtian I, L. R., 17 Mad., 76 


74. Application de 
fective in form—Decree for performance of parh 
cular Acis—Civil Procedure Cade (1852), ss. 
260, and T mit brouht under в 539 of the 
Cole of Civil Procedure (Act XIV of 1582), в decree 
was passed a ing the defendants manazing 
trustecs of a Hindu temple and laying down certain 
rules for their guidance in future, The pluintiffs 
plied for exceution of the decree, and filed a 
darkhast, praying that the defendante be ordered to 
act as directed by the decree, and that, if they failed 
to do во, steps be taken according to law. Held 
that the darkhnat was not in accordance with s. 285, 
cl. (3), or s. 260 of the Codo, as it did not specify 
the mode in which the asistance of the Court was 
sought. KARANCHAND GOKALDAS г. GHELABHAI 
CRAKAXDAS . I. L. R., 19 Bom., 34 


75. ——_____—_- Ciril Proce- 
dure Code, а. 588—Claim Jor тете profils on 
rereranl of azecuted decree for possession of land.— 
A decree for possession of immoveable property, 


having been excented, was reversed on appeal. Тһе 
defendant applied under в, 58 of the Cole of Civil 
Procedure for restitution of the mesne profits taken 


by the plaintiff. ТЬе lower Courts dismissed the 
application on the ground that the proper remedy was 
by suit. Held that the defendant was entitled to 
the relief claimed, KALIANASUNDRAM ©. EGNAVE. 
DESWABA , . L. R., 11 Mad., 261 


76. ——_—__________. Civil Procedure 
Code, 1882, s. 583 Ezecution, Power of Court to 
award restitution of benefits on reversal of decree 
in—Jurisdiction of Court not limited in executios 
—The procedure provided by & 583 of the Ci 
Procedure Code (Act XIV of 1882) for obtaining any 
benefit (by way of restitution or otherwise) under а 
decree passed on appeal is not confined to cases where 
the restitution desired is provided for by the decree 
iteclf. Тһе plaintiff brought a suit for the recovery 
of certain timber or damages for its removal, and got 
a decree. The defendant appealed, and was ulti- 
mately successful in getting the plaintifs suit 
dismissed, but meanwhile the timber had been taken 
in execution of the decree and sold. The defendant 
applied to the original Subordinate Judge's Court in 
execution of the High Court decree for restitution of 
the timber or 218,326 damages. The plaintiff objec- 
ted that the defendant must bring a suit, and could 
not make this claim in execution, The Subordinate 
Judge overruled this objection, but held that he was 
limited toa grant of R5,000, the pecuniary limit to hie 
original jurisdiction, and awarded the dcfendant that 
sum for his timber. Held the matter was rightly 
dealt with in execution, and that the jurisdiction of 
the original Court in execution was ncither ousted by 
the fact that the value of the property in dispute ex- 
cecded the pecuniary limita of the Courts jurisdiction, 


DIGEST OF CASES. 


( 2796 ) 


| EXECUTION OF DECREE—continued. 


3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT—concluded. 


nor was such Court limited in its award to the 
sum of £5,000. BALVANTRAV OZE r, SADRUDIN 
(I. L. R., 13 Bom., 485 


71. Decree for 
enforcement of hypothecation—Ohjection hy judg» 
ment-leltor that property ordered to be sold is not 
transferable under N-W. P. Rent Act, в. 9—Such 
objection not entertainable in execution.—In cxecu- 
tion of a decree for enforcement of hypothecation by 

sale of specific property, an objection by the judg- 
ment-debfor that the property is not transferable with 
reference to s. 9 of the N.-W. P. Rent Act cannot be 
entertained. Марно LAL г. KATWARI 

[L L. R., 10 АП, 180 


Вівнғзнев Rat v. SUKHDEO Rar 
[L L. R., 10 АП, 138 note 


18. Decree for ғе- 
demption within a specified time—Appeal against 
decree—Power of Court in execution to extend 
time for redemption allowed by decree—Ground 
for enlarging time.—The plaintiffs sued for the 
‘redemption of certain mortgaged property. Оп the 
1st March 1886, a decree was passed declaring the 
plaintiff entitled to redeem on payment by them to 
the defendants of Н 49-11-0 within three months 
from the date of the decree, Against this decree the 
defendants ‘the mortgagecs) appealed on the ground 
that a much larger sum than H049-11-0 was due to 
them on the mortgage. The plaintiffs also filed 
objections to this decree under в. 50: of the Civil 
Procedure Code (XIV of 1882) on the ground 
that the mortgage-debt had been long ago paid off, 
and that now a large sum was due to them Eom tho 
mortyagees who had been in reccipt of the profits of 
the property. Under these circumstances, the 
plaintiffs did not pay the 649-11-0 within three 
months as ordered by the decree, On the 12th 
October 1885, they presented an application for 
execution, and paid into Court the R649-11-0. — Tho 
lower Court granted their application, and ordered 
possession of the property to be wiven to tbem. The 
defendants appealed to the High Court. Held, re- 
versing the order of the Court below, that the Court in 
executing the decree had no power to alter the language 
of the decree, which it would virtually do if it 
enlarged the time mentioned in it by accepting the 
R649-11-0 paid into Court by the plaintiffs on the 
12th October 1886. Held also that, even if the 
Court had power to enlarge the time in the course of 
execution, the mere fact that the plaintiff had lodged 
an appeal would afford no special ground for enlarg- 
ing the time. ISHWARGAR r. CHUDASAMA MANA- 


BRAI . > ~ LL. R, 18 Bom., 106 


4. ORDERS AND DFCREES OF PRIVY 
COUNCIL. 


719— —— Powers of I egislature— Limi- 
tation afecting Privy Council decrees.— The Legis- 
lature of this country bas no power to pass any law 
limiting the period during which decrees of Her 


( 2797 ) 


EXECUTION OF DECREE—continued. 


4. ORDERS AND DECKEEs OF PRIVY 
COUNCIL—continued. 


Majesty in Council may be excented, 
Dasi ғ, PURNA CHANDRA Rat 
[B. L. R., Sup. Vol., 506: 6 W. R., Mis., 69 


80. Order or declaration of Privy 

Mode of application for execution— 
Act IT of 1863, а. 14.— À party in o suit, desirous of 
executing an onler or judgment of Her Majesty in 
Council, ought toapply, in conformity with s. 14, Act 
Il of 1863, to the Court from which the appeal was 
finally brought to the Queen in Council, to enforce 
and exceute the decree of Her Majesty in Council ; 
and it is the duty of such Court to give directions for 
executing the decree to the Court of first instance by 
which the suit was originally tried. A declaration of 
Her Majesty in Council must not be congidered as 
not being equivalent to ап order. When Her Majesty 
in Council docs make a declaration, the form in which 
the declaration is conceived and the words in which 
that order is framed amount to a direction to the 
Court below to clothe that declaration in the proper 
form of а mandatory order, and to give effect to the 
mandatory order soexpressed. If any difficulty should 
arise in that form, or be sought to be produced from 
having recourse to that non-existent ground of objec 
tion, the Privy Council will not fail to recommend 
Her Majesty to deal with such ohstructiveness in the 
In вв BARLOW 
18 W. R., 175 


— Decree affirmed by Privy 
Couneil.—Decrecs affirmed by ац order of the 
Privy Council must be executed with the excention of 
that order, and not as separate decrees. LETHERIDOE 
r. Рвопалр 5. . . 19 W, В, 301 


ANANDAMAYI 


ns and strongest. manner, 


82- — --——- . Order of Privy 
Council—Ciril Procedure Code, Act X of 1877, 
s. 610— Procedure.— Before n decree-holder in the Dis- 
trict Court can obtain execution of в decree which 
has been attirmed by the Privy Council, he must pro- 
duce, on the application for excention, а certified copy 
of the order passed by Her Majcaty in Council. Joy 
Narain Giree v. Goluck Chunder Mylee, 20 W. Rus 
444, followed. JUGGERNATH Sanoo г. JUDOO Roy 
Sion L L. R., 5 Calc., 339: 4 С. L. R., 887 


83. —— — — Application for execution 
of decree cf Privy Council—Civil Procedure 
Code, Act X of 1887, а. 610— Transmission. for 
execution of order of Her Majesty in Council— 
Eridence of such order.—The provisions of Act X 
of 1877, в. 610, are rot to be construed as restricting 
the only admissible evidence of an omler of Her 
Majesty in Council to a certified copy, оп an 
application for exceution made under that section. 
‘They nust be read ав dircetory, having the object 
that proper information regarding the order ‘hall be 
supplied to the Courts in India, Where the orig.nal 
ordir (given, according to the practice in England, to 
the successful party, or to оке of such parties) had 
mit been filed in the High Court, ко вв to enable the 
proper officer to supply в certified copy,— Held thata 
copy, though not certified by him, might accompany 


YOL п 
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a petition for execution under s. 610, Новыви 
CHUNDER Сножривт e. KALISUNDERI DEBT, 
[L L. R., 9 Calc., 483: 19 C. L. R., 511 
84. ——— Application to 
Zillah Cowris.—Zillah Courts ought to refer to the 
High Court parties applying for execution of decrees 
which have been appealed to England, HUBEEBOOL- 
тан Kuan о, Gowner ALY KHAN . 7 W, R., 395 


85. ———__ —_______ et VI of 1874, 
в. 19.—Whcre application for execution of an order of 
Her Majesty in Conncil has been made elsewhere 
than in the High Court, the proceedings are invalid. 
Joy NARAIN GIREE v. богоск CHUNDER MYTEB 
[22 W. R., 108 


86. ore or, Privy Council dis- 
turbi possession— Decree of High Cowrt— 
ре ‘Possession atone Ons appeal by U, the 
High Court set aside a decree which the sons of К 
had obtained in the Court of first instance against U 
and certain other persons, in a suit brought by them 
for possession of one-third of certain real property. 
‘At the same time, ou appeal by two of the other per- 
sons aforesaid, it affirmed а decree which U bad 
obtained against these persons and the sons of K for 
possession of two-thirds of the same property, in 
а suit in which he had claimed possession of the 
whole, It subsequently, ou appeal by U against that 
portion of the decree made in the suit brought by 
im which dismissed his claim in respect to one-third 
of the property, reversed that portion and gave him а 
decree for the whole. The sons of K appealed to Her 
Majesty in Council only from the decree of the High 
Court setting aside the decree obtained by them in 
the Court of first instance for onethird of the 
property. Her Majesty in Council set aside this 
decree of the High Court, and restored the decree of 
the Court of first instance. In the meantime U was 
put into possession of the whole property in execution 
of the decree of the High Court which he had obe 
tained in the suit brought by him. When the sons of 
К, in execution of the decree of Her Majesty in 
Council, applied for possession of one-third of the 
property, U opposed the application on the ground 
that hé was in possession under a decree of the High 
Court which had become final. Held by а Full 
Bench of the High Court that the decree of Her 
Majesty in Council must be executed, notwithstaud- 
ing that its execution involved the disturbance of the 
possession obtained by U under the decree of the 
High Court, which had become final, Upar SINGH 
т. BHARAT SINGH . LL R., 1 AIL, 456 


вт — ——— Privy Council decree re- 
versing decrees of Courts below where pro- 
perty has been made over—Restitut 
Mesne prefits—Interest.—A plaintiff, having sued 
for posscesion and obtained в decree which was affirmed 
in appel, entered into possession. The mesme 
profits due as damages from the defendant an account 
of wrongful dispose were also calculated and 
paid into Court. The defendant then appealed to 
the Privy Council, which reversed the decrees of the 
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jower Courts, and directed tho High Court to give 
affect to its order and declaration in the ease. No 
orders were made by the High Court to this end, and 
it became the duty of the lower Courts to frame the 
final decree. The Judge made an order for the res- 
titution of the property, but not an order for repay- 
ment of the rents and profits derived therefrom hy the 
plaintiff during his possession. Held that the Judge 
should have mado this order also, and that interest 
should be paid on the mesne profits according to the 
rule that parties should be restored, as far as possible, 
to the same position as they were in when the Court 
by its erroncous action displaced them from it, HA- 
МІРА alias Kasoo v. Внорнлн 20 W, R., 238 

88. —_____ Execution of order giving 
effect to judgment of Privy Council—Ciri 
Procedure Code, ss. 211, 253, 818 —Mesne profits— 
Cost of receiver and management—Interest on 
mesne profils—Sureties for execution of decree.— 
Land was put up for saleand purchased in execution 
of a decree. The sale was confirmed and the pur- 
chaser was put into possession. On appeal against 
the order confirming the sate, the Hizh Court held 
that the salo had been vitiated by certain irregulare 


ities and set it aside, Тһе purchaser preferred an 
appeal to the Privy Council against the judgment of 
the High Court. While the appeal was pending, he 
was compelled to deliver up possession of the land, 
but security was furnished under an order of the 
Court by persons not being parties to the suit for 


placed in charge of a receiver on the motion of 
other persons holding decrees against the judgment- 
debtors. On appeal the Privy Council reversed 
the order of the rt. The purchaser was 
accordingly replaced in possession of the land, and 
he applied for execution in respect of the mesno 
profits against the respondents in the Privy Counci 
and the suretics, The Court of first instance dis- 
missed the application as against the surctics, and 
limited the applicant’s claim against the others to the 
net income of the land, less the cost of maungement b; 

the receiver, and allowed him no interest. Held (1), 
although the appeals to the High Court and the 
Privy Council related to the order confirming the sale, 
and not to that hy which posscesion was awarded, and 
the order in Council did not direct payment of mesne 
profits, yet such payment was within its purview as 


еше в bencfit by way of restitutio» fairly aud reasons | 


ably consequential upon it -Rodger v. Comptoir 
D'Escompte de Paris, І. Ry 3 Р. Cu 465, 
followed ; (2) the application was rightly dis 
against the sureties; (3) the charges inve 
the appointment of the receiver should not have been 
allowed against the petitioner, since they were not 
necessary in the ordinary course of prudent manages 
ment; (4) interest at 6 per cent, should have been 
allowed to the petitioner on the mesne profits for each 
year from the end of the year to the date of payment, 
ARUNACHELLA г. AUUNACHELLAM 

[L L. R., 15 Mad, 203 
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89. ———— Deoree of Privy Council for 
coste—Ciril Procedure Code, s. 610— Ezecution for 
—Rute of exchange— Meaning affer the fime 
Leing."—Under the last paragraph of s. 610 of the 
Civil Procedure Code, the amount payable must be 
estimated at the rate of exchange “ for the time being 
fixed by the Secretary of State for India in Council, 
and the words “ for the time being” mean the year 
in which the amount is realized or paid or execution 
taken out, and not the year in which the decree was 
passed, The decrce-holders under a decree passed by 
Her Majesty in Council having taken out execution 
for a sum of £119-11 under в. 610 of the Civil Pro- 
cedure Code,— Held that, the rate of exchange being 
fixed yearly by the Secretary of State for India in 
Conncil, the rate of exchange on the date of the 
application for execution was the proper rate of 
exchange the decree-holders were entitled (0, Param 
Ѕски г. Raw DAYAL . . L L. R., 8 All, 650 


LL ——— - Rate of 
Procedure Code (1882), а. 610 
—Meaning of "for the time being."—Under 
а. 610 of the Code of Civil Procedure, the amount 
payable must be calculated at the rate of exchange 
for the time being fixed by the Secretary of State 
for India in Council, and the words “for the time 
being ” have reference only to the time at which the 
order of the Privy Council was passed, and not to 
the time at which execution was taken out. Param 
Sukh v. Ram Dayal, Г. L. Ruy 8 All., 650, dissented 
Where interest on costs is not allowed in the 
order of Hcr Majesty in Council, such interest cannot 
be give i 
Sreretary of State for India, I. L. В, 
161: L. Ry 4 I. A. 137, referred to. DAKHINA 
Монах Кот CHowpuRY г. Sarona Монах Roy 
Спозрнях . I. L. В. 23 Calc., 357 


91. — Reversal ofdecree by High 
Court and confirmation of original decree 
by Privy Council—Appeal by some only of de- 
fendants.—On the 27th July 1864, а District Court 
‘zave the plaintiff а decree in a suit against all the de- 
fendante, АШ the defendants except one, В, appealed 
to the Sudder Court from that decree, and on the 6th 
March 1865 the Sudder Court set aside the decree 
missed the suit ; the plaintiff appealed to Her 
Majesty in Council, all the defendants except В 
being respondents. On the 17th March 1869, Her 
Majesty in Council reversed the Sudder Court's 
decree, and restored that of the District Court. Held 


that, notwithstanding B was not a party to the appeals 
to the Sudder Court and to Her Majesty in Counci 
the decree was а valid decree and could be executed 


against В. KISNEN SAMAI г. COLLRCTOR OP ALLAHA- 
MAD . . . . . L L. НВ. 4 All, 137 

92. - —— Transfer of decree Гог exe- 
eution — Territorial jurisdiction—Ciril Procedure 
Code (Act XIV of 1882), зз. 223, 610, 649.—The 
effect of as. 610 and 649 of the Civil Procedure Code 
is that the Court which formerly had, but now no 
loager hag, territorial jurisdicti-n, ought, when the 
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decree is sent. m it, to exercise, by its own motion or 
when applied for, the provisions of в, 223 of the Civil 
Procedure Code, and (lettre the decree for exceution 
to the Court which has territorial jurisdiction, 
GIBINDRO Cuv NbER Roy v. JARAWA KUMARI 

[L L. Е, 20 Calc., 105 


93. Erroneous order, Effect of 
— Application to receive and file order for purpose 
of ezecution —Cieil Procedure Code, з.610, Function 
of Court pidor Receiver Lien of, on estate—Alter- 
ation or amendment of decree,—On receiving and 
filing, under s. 610 of the Civil Procedure Code, an 
order of Her M; 
an order or decree of the Court of original instance, 
the latter Court performs в function which is purcly 
ministerial. Pitts v. La Fontaine, L. К» 6 App. 
Cas, 482, referred to. ‘The effect of the ord 
however erroncons, on the suit itself cannot be di 
cussed on an application of this nuture. 
however, who is divested by such order has a lici 
the estate for his claims and allowance 
v. Daties, 31 Bear., 4; 
Р, C., 314,and Batten у. Wedgewood Coal $ Iron 
Co. І. R., 28 Ch. Du, 317, followed. Semble—The 

proper course for the party aggrieved by tho order is 
toapply to Her Majesty in Council to make the 
necessary alteration or modification in such order. 

PREMLALL MULLICK г. SUMBHOONATH Roy 
[L L. R., 22 Calc., 960 


94. ... — — Order of Privy Council— 
Decree for costs—Rute of Exchange.—In con- 
verting into Indian currency the amount of costs 
expressed in sterling in an order of Her Majesty 
in Council the rate of exchange is the rate 
prevailed at the time when the order was made. 
Dakhina Mohun Roy Chowdhury v. Saroda Mohun 
Boy Chowdhury, I. L. By, 23 Calc, 857, followed. 
Маномль Авось Нук г. базнАз Samat 

(I. L. R., 25 Calc., 283 
ЗС. W. N., 89 


on 
Bertrand 
; Fraser v. Burgess, 13 Моо. 


5. РЕСВЕЕ ТО BE EXECUTED AFTER 
APPEAL OR REVIEW. 


95.— — Decree on appeal or review 
confirming former decree.— Where in a review 
«t appeal procecding a decree is passed in atfirmance of 
the decree appealed against, the decree of the appel- 
late or reviewing Court is the final decree between the 
parties, and therefore the decree to be executed. 
Bipro Doss Gossain v. Chunder Sikur Bhuttachar- 
jee, B. L. Въ Sup. Vol. 718: 7 W. R., 521, aud 
= Charan Bysack v. Lakhikant Bannik,7 B. L. 

В. 704 : 16 W. R., Е. B. 1, explained. Bisroo 
PERSHAD Сноскенвотту г. Isuan Снгхркв Roy 

W. R, 57 


96. ——-- Decree appealed from 
affirmed without mentioning costs — Error in 
decree of lower Court as (o атомні of costs.—Held 
that the deerce of the Court of lust instance is the 


ty in Council made on appeal from. ; 
| pay the costs." 


DIGEST OF CASES. 


( 2802 ) 


EXECUTION OF DECREE-continued. 


5. DECREE ТО BE EXECUTED AFTER 
APPEAL OR REVIEW—continued. 


only decree susceptible of execution, and the specie 
fications of the decrecs of the lower Court or Courts 
as such may not be referred to and applied by the 
Court executing such decree, SüoHuAT SINGH г. 


BRIDGMAN . . L. R., 4 All, 876 


dil Dee appealed from 
affirmed without stating amount of costs— 
Appeal only аг to costs.—The defendant in а suit 
appealed from so much of the decree of the Court of 
first instance as related to the amount of cc sts payable 
by him to the plaintiff. ‘The decree of the Appellate 
Court directed “ that the order of the lower Court be 
upheld, and the appeal be dismissed : the appellant to 
Held that the amount of costs 
awarded by the Court of first instance, although they 
were not specified in the Appellate Court's decree, 
were recoverable in execution of that decree, 
as those costs were the subject-matter of the appeal. 
and the Appellate Court, in atlirming the de of 
the first Court on that point, made them the sub- 
stantive portion of its decree. Shohr h v. 

ridyman, I. L. Ry 4 АЦ. 376, distinguished, 
Himavat Hussain с, Jar реш 

[I. L. R., 5 All, 589 


98. Decree appealed. 
Srom affirmed without stating amount of costa of 
lower Court.—The original decree in а suit dise 
misscd the suit with costs, which were specified. Оп 
appeal the Appellate Court directed that the original 
deeree should be affirmed and the appeal dismissed, 
and that the appellant should pay the respondent's 
cost in the Appellate Court, which were specified. 
"The decree of the Appellate Court did not contain 
any specification of the cost i 2 
Held that the Court executing the appellate decree 
might execute it for the costs of the original Court 
looking to the decrce of that Court to ascertain the 
amount thercof, Shohrat Singh v. Bridgman, Г. L. 
R., 4 All., 876, referred to, Benant LAL с, Киов 
Cutand s . . . LLB,6 All, 48. 


99. Decree В and adopt- 
ing deoree of lower Court—Decree to be 
executed where there has been an appeal.— The effect 


i of the decision of the Full Bench in Shokrat Singh v. 


Bridgman, Г. І. R., 4 All., 876, is nothing more than 
that the last deerce is to be regarded as the decree to 
be executed, whether it reverses, modifies, or confirms ; 
but when it affirms and adopts the mandatory of 
the first Court’s decree, that decree may be and should 
be referred to, aud the mandatory part of it so 
affirmed should be exccuted as though it were the 
decree of the Appellate Court. Kristo Kinkur Roy 
v. Burrodacaunt Roy, 14 Moore's I. A., 465, referred 
to. Where the first Court of appeal affirmed tho 
decree of the Court of first instance, and the High 
Court affirmed the decree of the lower Appellate 
Court and dismissed the appeal, and the decree-holder 
made au application of which the object clearly was 
to have exceution taken under the decree of the 
Appellate Court, by carrying out the mandatory part 
of the decree of tho Court of first instance, Held 
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that the objection that the decree-holiler did not in 
his application expressly ask the Court to execute the 
decree of last instance was under the circumstance 
mere technical objection, and there was no reason why 
the execution asked for should not be allowed. 
GosanpuAN Dae г. Goran Кам 

(I. L. R., 7 All, 366 


100. — —_ _ Decree affirmed on appeal— 
Jurisdiction—Civil Proce lure Code, ss. 206, 579.— 
The effect of в. 579 of the Civil Procedure Code ів to 
cause the decree of the Appellate Court to supersede 
the decree of the first Court o where the 
appellate decree merely affirms the original decree, 
and docs not reverse or modify it. Where a decree 
has been atfirmed on appeal, the ошу decree which 
can be amended under в. 206 of the Code is the 
decree to be executed, and the decree to be exceuted 
is that of the Appellate Court and not the superseded 
decreo of the first Court, though the latter may, 
if necessary, be referred to for the purpose of 
executing the appellate decree. The only Court 
which has jurisdiction to amend the appellate 
decree is the Court of appeal. бо held by the Full 
Bench, Манмоор, J., dissenting. Shohrat Singh v. 
Bridgman I. І. R., 4 All., 876, explained and 
followed. Xistokinkur Roy v. Каја Burrodacaunt 
Roy, 14 Moore's I. A., 465, discussed. MUHAMMAD 
SULAIMAN Kuan v. MUHAMMAD YAR KHAN 

[L L. R., 11 AIL, 267 


1L. = — Amendment of 
decree by first Court after affirmance—Oljection by 
Judgment-debtor to execution of amended decree.— 
The decree of a Court of first instance having 
on appeal been affirmed by the High Court, the 
first Court altered the decree which bad been 
affirmed, intending to bring it into accordance with 
the judgment of the High Court. After the decree 
had been altered, application was made to execute 
it as altered, but this was opposed by the judgment- 
debtor on the ground that that was not the decree which 
could be executed. Held by the Full Bench that 
the objection must prevail ou the grounds that 
the decree sought to be executed was uot that of 
the Appellate Court, and that the decree had been 
altered by the first Court, which had no power to 
alter it. Abdul Hayai Khan v. Chunia Kuar, 
I. L. В, 8 АЦ. 877, referred to. MUHAMMAD 
Sumarman Kuan v. Fatima I. L, В., 11 All, 314 


108. — Confirmation by High 
Court of decree of lower Court—Former dis- 
missal of application for execution of original 
decree—Effect of ат application for execution of 
appellate decree—Res judicata—Limitation.— 
Where the High Court ‘confirms on appeal the 
decree of a subordinate Court, such confirmation has 
the same effect as an order of reversal would have 
had, in so far as it leaves the decree of the High 
Court as the only decree which exists for the purpose 
of execution, and the decree of the lower Court becomes 
incorporated with it. On 38rd July 1888, plaintiff 
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on payment within three months of the amount 
due to the mortgagee, which was to be ascertained 
in execution proceedings. Against this de the 
defendant appealed to the High C 

appeal, the plaintiff presented a darkhast for execu- 
tien on the 4th October 1888. This darkhast was 
dismissed, as the plaintiff failed to produce a copy 
of the mortgage bond within the time allowed by 
the Court, ‘Ihe three months allowed by the decree 
for payment. expired on the 23rd October 1888. On 
llth February 1890, the High Court confirmed 
the decree, and оп llth April 1890 plaintiff 
presented a fresh darkhast for execution. Both the 
lower Courts dismissed this darklast on the ground. 
that the dismissal of the first darkhust operated as 
res judicata, Held that the plaintiff was entitled to 
execute the decree, and that his second darkhast 
was not barred either by limitation or on the principle 
of res judicata. NAXCMAND v. Vituu 


R., 19 Bom., 258 


103. ——— —- Decree to be executed 
where there has been an appeal.—Wlure the 
Appellate Court bus modified the decree of the Court 
below, the deeree of the Appellate Court supersedes 

that of the lower Court, aud is the only 
decree which can be executed. Shohrat Singh v. 
Bridgman, I. L. R., 4 All., 876, Gobardhan Das v. 
Gopal Кат, І. І. К.7 All., 366, and Muhammad 
Sulaiman Khan v. Muhammad Yar Khan, I. L. В., 
11 All., 267, referred to. Хогвлхо RAI v. LATIP 
CHAUDHRI . . ‚ LL. В. 18 ALL, 394 


104. — — — Appeal against part of 
decree—Decree affirmed in appeal— Period 
from which limitation runs after an appeal.—In & 
suit for the value of goods and for damages, the 
Court allowed the claim with respect only to в portion 
of the plaintiffs’ claim, and rejected the rest. The 
plaintiffs appealed against the latter part of the 
decree, The decree was confirmed in appeal. The 
plaintiffs applied for execution of the decree after 
the expiration of three years from the date of the 
original decree, but within three years from the 
date of the appellate decree, ‘The lower Court 
rejected the application as time-barred, being of 
opinion that the origiual decree still existed, there 
having beeu uo appeal against that part of tho 
decree which allowed the claim. Held, discharging 
the order of rejection, that when the Appellate Court 
confirms the decree of the Court below, the latter 
becomes incorporated in the decree of the Appellate 
Court, which is thenceforth the only decree to be 
executed. SAKHALOHAND RIKHAWDAS t, VELCHAND 
Gv , B * LL. В.,18 Вош., 208 


SHIVLAL KALIDAS v. JUMAKLAL NATHIJI DESAI 
С. L. R., 18 Bom., 549 
HARKANT SEN є. Bias Монах Roy 
(1. L. R., 33 Calc., 876 
108, _______ Appeal against а decree 
for redemption—7rauser uf Property Act, 


obtained в decree for the redemption of certain lauds | 27.99, 98— T'ime fixed for redempl ion. —А mort;zagor. 
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obtained a decree for redemption of his mortyage 
“within six months from the date of this decree.” 
The mortyngee appealed, but the Appilnte Court 
confirmed the decree. The mortya:or sought to 
redeem within six months from the date of the ap- 
pellate decree, but more thau six months from the 
date of the or ee. Held that, though the de= 
cree of the Appellate Court became the tinal dee, ee in 
the suit, and the only one capable of cxieution, yet, 
unless the time for payment o! the redemption толеу 
has been postponed under в. 93 of the Transfer of 
Property Act or the deerce of the original Court has 
been modified by an order on the appeal that the 
redemption money should be paid within six mnths 
of the date of the Appellate Court decree, the mort- 
gazor may lose his right of redemption; the Court, 
therefore, to which application for exccution was 
made should, before passing orders on the.ayplication, 
have given the plaintiff time to apply to the District. 
Court to amend the decree under Transfer of Property 
Act, в, 92. MANAVIKEAMAN г. UNNIAPPAN 

(LL. R., 15 Маа, 170 


106. — —— — Decree for redemption of 
mortgage—Payment of the mortgage amount 
within three months — Absence of foreclosure clause 
—Appeal by mortgagee— Payment by mortgagor of 
the decretal amvunt after the expiration of three 
montha— Withdrawal of the appeal by тот! дадее— 
Computation of time for execution.—In a redemption 
suit filed by the plaintiffs (the mortzagors), they 
obtained а decree on the 1st March 1886, whereby 
they were directed to pay the defendant (the mort- 
gagee) the sum of R649-11-0 within three months, 
whereupon they were to get possession of the mrt- 
gaged property. The decree contained no clause of 
foreclosure in the event of non-payment. On the 
19th April 1886, the defendants appealed to the High 
Court against the decree. On tho 12th October 
1886, long after the expiration of the three months 
prescribed by the deeree, the plaintiff paid 
9649-11-0 iuto the lower Court, and applied for 
execution of the decree. The Court mado an order 
allowing the payment and granted exceution, holding 
that it had power to extend the time for payment, and 
that there were good grounds for doin: so iu this case. 
The defendants appealed, and the High Court dis- 
charged that order on the ground that the Court execut- 
ing a decree had no power to enlarge the time. On the 
15th July 1890, the defendant obtained an order from 
the High Court permitting him to withdraw hi 
appeal. ‘The plaintiff then presented an application 
for execution of the original decree, contending that 
the order for withdrawal of the appeal was equivalent 
to a decree of the Appellate Court, and that, where 
there was an appeal, the time prescribed by the 
original decree ran from the date of the appellate 
decree. At the date of this application the money 
which the plaintiff bad paid on the 12th October 
1886 was still in Court. Held that the withdrawal 
of the appeal would not afford a fresh starting point, 
asthe withdrawal rendered it unnecessary for any 
decree to be drawn up, and the only decree which 
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5. DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW —continued, 


could be exeented was that which was passod by the 
orizinal Court in March 1886. CHCDASAMA MANABHAI 
MADARSANG с, 18H WARGAR BUDHAGAR 

(I. L. R., 16 Bom., 248 


107. --— Conditional decree—Civil 
Procedure Code, s. 214— Pre-em tion — Dep: 
purchase money —Computation of time allowed for 
pyment. — In в suit for pre-emption, the decree of 
the Court of first instance was conditional upon 
payment of the purchase money within ose mouth 
from its date, After this period had expired without 
payment, the defendants appealed from the decree, 
‘The appeal was dismissed and the decree adirmed, 
and no fresh periol for payment was expressly 
allowed by thu decree of the Appellate Court. 
Hell that the decree of the Appellate Court must 
be taken to have incorporated the terms of the decree 
of the Court of first instance, that the period of one 
month allowed for payment of the purchuse-mouey 
must be calculated from the date of the Appellate 
Court's decree, and that payment by the decree- 
holder within one month from that date was in time. 
Shohrat Singh v. Bridgman, I. І. BR. 4 АЦ. 876, 
Luchwan Prosad Singh v. Kisun Prosad Singh, I. 
L. R., 8 Cale, 218, Gobardhun Das v. Gopal Ram, 
I. L. R7 All. 366, Noor Ali Chowdhuri у. Кот 
Meah, I. L, Ry 18 Calc, 18, and Dawlat v. 
Bhukandas Manekvhand, І. І. R, 11 Вот. 172, 
referred to, RUP CHAND c, SHAMSHUL JEHAN 

(I. L В., П All, 346 


—_ Decree of Appellate Court 
— ЕхесиНоп of decree for rent and canvelment of 
lease—Computation of time for payment from 
* date of decree” under Chota Nagpur Landlord 
and Tenant Act ( Bengul Act I of 1879), а. 88.—A 
decree under в. 88 of the Chota Nagpur Landlord 
and Tenant Procedure Act (Bengal Act lof 1879) pro- 
vided that, on failure of the defendant (tenant) to 
pay the amount due under the decree within fifteen 
lease should be cancelled. An appeal preferred 
against the decree was dismissed, and the defendant 
paid the decretal amount within fifteen days of the date 
of the appellate decree. Some time after, the decree- 
holder applied for execution of the decree and can- 
celment of the lease. The application was rejected 
by the Court below, Held that in a case where the 
decree of the original Court was not executed 
pending the appeal to the higher Court, the words 
“ date of the decree” in the latter part of s. 88 of 
Act I of 1879 ought to be read as the date of the 
final decreo ; that the decree of the Appellate Court 
was the final decree and the s decree capable of 
execution ; and the payment of the decretal amount 
having been made within tifteen days of that decree, 
the application for execution was rightly disallowed. 
Noor Ali Chowdhuri v. Koni Meah, Г. L. B., 18 
Calc., 13; Daulat у. Bhukandas Manekchand, I. L. 
B., 12 Вот, 172; Hupchand v. Shams-ul-Jehaa, 
I. L. R, 11 All, 346, followed. Мам NARAIN SING 
©. LALA ROGHUNATH SAHAI 

[L L. R., 23 Calc., 467 
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109. — — — Execution where appeal 
is brought -Copy of decree.—' The application to 
excente the decree of an Appellate Court should be 
made to the Court which passed the first decree, upon. 
or after the receipt by that Court of the copy of 
the decree certitied by the Appellale Court; but 
quere whe execution should be allowed to issue 
upon a certified copy procured by the parties and 
presented to the Judge by pet Whero the 
devree to be executed Ish Court, and 
tbat decree has been l by the Hish 
Court, the party applying for execution should state 
whether or no à further appeal to the Privy Council 
lus been preferred, Тоохрох Sison т, Роки 
Namam Чон.  . .  . 14 W. R., 205 


110. —— Agreement that evidence 
taken in one of analogous cases should be 
evidence in all—Aypeal — Effect of rerersal on 
those cases which were unappealable.—Wlen the 
first of t ' suits against the same defendants 
was filed in the Recorder’s Court at Rangoon, it was 
agreed between the parties, by their advocates in open 
Court, that all legal evidence to be taken in the first 
suit should be evidence in the rest, When the case 
came on for bearing, the advccate for the plaintiffs 
consented that the other cases should follow the find- 
ing of the Court in the first case, but the advocate 
for the defendant refused assent. Judgment was 
given in favour of the plaintiffs, and was also entered 
up in all the remaining cases, Defendant appealed 
from these decisions to the High Court, which 
reversed the Recorder's decisi 
subsequently, without hearing argument, re 
the decisions in such (seven) of the eleven as were 
appealable, Held that the decrees passed hy the 
Recorder’s Court in the four unappealed suits were good 
decrees, on which exccution could be issued in the 
usal form, provided they were not altered on review. 
Noa ВЕКЕ г, SNADDEN . . 9 W.R., 276 

ш. ——— Execution pending appeal 
— Landlord and tenant—Enhancement of rent— 
Decree for enhanced rent, and in default possession 
to be giten— Possession. taken pending appeal— 
Decree confirmed on appeal—Time for complying 
with decree—Application by defendants to be 
restored to possession on payment of amount 
crdered by appellate decree.— Ou the 13th February 
1889, the plaintiffs obtained in the District Court of 
Satara a decree, on appeal against the defendants, 
who were their tenants, ordering them to pay R34 
as the rent of certain land for the ycar 1882-83; 
and #20 a year as rent from the Sth April 1883, 
on which date the plaintiffs had given them notice of 
enhancement, In default of payment by the defen- 
dante, the plaintiffs were to take possession of the 
laud. The plaintiffs were to give the defendants 
credit for any sums which they had paid as rent since 
the year 1882-83. Both partics appealed to the 
High Court from this decree, While these appeals 
were still pending, the plaintiffs, on the 13th Feb- 
ruary 1890, applied for execution of the decree. 
They prayed for immediate posscasion and for H334 
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alleged t» be the rent due under the decree, eiz., R34 
for 1552-53, and 50 for each of the віх years from. 
1883-44 to 1858-59 inclusive. The application was 
granted by the Subordinate Judge, and the plaintiffs 
obtained possession on the 19th February 1890. On 
the 20th March 1890, the defendants applied to be 
restored to possession, stating that they had appealed. 
to the High Court st the decree of the District 
Court, which had fixed their rent at the enhanced rate 
f R50, and that their appeal was still pending ; that 
the sum of 1334 was not to the plaintiffs, 
inasmuch ax they (the defendants) had continued to 
pay the rent at the old rate (riz, 84) to the 

e officers together with the local fund cess 
в total of H3:-2-0 for each of the 
six years, ‘They contended that the plaintiffs were 
thus entitled only to 1093-4-0, and not R334, and 
they chimed to yet back the land on the ground that 


the plaintiffs had obtained possession on au illegal 
application. 


application of the 20th 
ainst the 
Distriez Court's decree of the 13th February 1859 
came on for hearing before the High Court, which 
confirmed that decree on the 17th July 1890, There- 
upon the defendants, on the Ist August 1890, brought 
iato Court H98 (being the difference between the 
old rent which they had paid and the enhanced rent 
payable under the confirmed decree), and applied to be 
restored to possession. On the 6th February 1891, 
the defendants’ application of the 20th March 1890 
came on for hearing, and was rejected by the Subor- 
dinate Judge on the ground that the defendants had 
not obeyed the District Court's decree. The defene 
dants thereupon appealed to the District Court, which 
reversed that decision, and ordered that possession 
should be given to the defendants on the ground that 
the time for payment of the amount due under 
the decree should be reckoned from the date of 
the confirmation of the decree by the High Court, 
riz, 17th July 1890, and that by their payments 
made to the village officers and their payment into 
Court on the 186 August 1890 the defendants had 
oveyed the decree.and were entitled to be put back 
into possession. The plaintiffs appoaled to the High 
Court, Held (reversing the order of the District 
Court and restoring that of the Subordinate Judge) 
that the defendants could not recover possession. The 
fact that they had appealed to the High Court could 
not prevent the decree of the District Court from 
being executed, or enlarge the time for payment of the 
rent as decreed by that Court, No stay of execution 
was asked for, aud all that the Subordinate Judge 
had to see in February 1890 was whether payment 
of rent had been made in accordance with the terms 
of the dee of the District Court made on the 14th 
February 1859. The defendants had not paid that 
rent when the plaintiffs executed the decree on the 
19th February 1890. ‘The decree was legally 
executed before the High Court's decree was passed 
ou the 17th July 1890, and that exccution could not 
be afterwards cancelled, because of the High Coart's 
decree. When the decree of the District Court was 
passed, the defendants should at ouce have paid to 
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tbe village officers the balanco of the rent duc 
according to that decree, or, on the second appeal to 
the High Court being made, they should have ap- 
Plied for stay of execution. They followed neither 
course, and the decree was legally executed. ‘The 
claim in the plaintiff application for exccution 
may have been excessive, but the defendants had 
never attempted to pay anything beyond the old 
rent, AMINABI v. SIDU L L. K,, 17 Bom., 547 


l13.— — ——- Execution of High Court's 
order for coste— Procedure applicable to High 
Court's order in revisional jurisdiction— Ciril Pro- 
cedure Code, 1882, г. 647.—The same procedure that 
applies to High Court decrecs in appellate jurisdiction 
must also be applied, under в. 647 of the Code of 
Civil Procedure (XIV of 1882), to the High Court's 
orders in revisional jurisdiction, Application to 
execute the latter must be made to the Court which 
passed the decree against which the  revisional 
application was preferred; and that Court must 
proceed to execute the decreo or order passed on 
revision, according to the rules prescribed for the 
execution of its own decrees. GOLD e. GOLDENBERG 
(LL. B., 16 Bom., 560 


6. DECREES UNDER RENT LAW. 


118. — Mode of execution—Sule of 
property other than that om which arrears are 
due.—A Collector was held to have acted without 
jurisdiction in ordering the sale of an estate in execu- 
tion of a deerce before proceeding against the tenure 
upon which the arrear accrued. | JOKER LAL v. Non- 
BING NABAIN SINON B 


Decrees under 
Act X of 1859—Powers of Collector.—A Collector 
had power, under Act X of 1859, to sell, in execution 
of в decree for the payment of money under the Act, 
not being moncy due as arrears of rent of a saleable 
under-tenuro, ouly such moveable property as was 
capable of being manually seized, and he could issue 
Process against immoveable property only when re- 
‘course could not be had to the person or to the move- 
able property capable of being manually seized. 


CHANDRA Kant BHATTACHARJEE є. JADUPATI 
CHATTERJEE 
[1 B. L. R., A. C, 177: 10 У. E., 294 


15. — ———— —— Power of Collec- 
tor.—A obtained в decree against B for arrears 
of rent in respect of a saleable tenure. In execution 
of the decree, tho Deputy Collector of Basseerhaut 
requested the Collector of the 24-Pergunnahs to 
attach and sell any moveable property belonging to В. 
He accordingly caused “certain houses and build- 
ings and some moveable properties" belonging to B 
to be attached. Оп an application by В to the High 
Court to set aside the attachment,— feld that the 
Collector had no jurisdiction to attach the property, 
‘The decree could not be executed by the attachment of 
any immoveable property, except the tenure, before it 
was shown that satisfaction of the decree could not be 
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| obtained by execution against the person or moveable 
property of the debtor. DESARATULLA е. NAZIR ALI 
Kuax А . . LlB. L R, A. C. 216 
DzaxvTOOLLAN v. SrDRES NAZIR ALI KHAN 
[10 W. R., 841 
116. — — — — — Collector, Power 
of—Act X of 1859.—A obtained a decree against B 
| for arrears of rent. С was an under-tenant of В 
under an ijara lease. In executing 4’s decree against 
| B, the Collector sold the “rights and profits of the 
| debts due for rent” from С to B for the years 1273- 
4-5. A became the purchaser in a suit brought by 
D, as assignee of A, of rents alleged to be due for 
the years 1273-4-5. Held that for the purposes of 
Act X of 1859 rent is moveable property; and that 
the Collector, therefore, was competent to sell it in 
execution of the decree, aud to cffect the sale to A. 
Mangs CHANDBA CHATTAPADHYA ©. GURUPRASAD 
Ror . . 5B.L.R,115:19 W. E., 401 


17, —— —— — 81е of under- 
tenure—Sale of other immoreable property of judg- 
ment-debtor—Beng. Act VIII of 1859, г. 34 and 
аз. 59-61.—А judgment-creditor, who has obtained a 
decree for arrears of rent due in respect of an under- 
tenure transferable by its own title-deeds or by the 
custom of the country, is not bound to bring that 
wnder-tenure to sale in execution before he can pro- 
ceed against other immoveable property belonging to 
his ju dgment-debtor. The case of Desaratella v. 
| Nazir Ali Khaw, 1 В.І. R., A. C., 216, which was 
| decided upon s. 105 of Act X of 1869, is not 
applicable to вв. 59-61 of Bengal Act VIII of 
1869. Doolar Chand Sahoo v. Lall Chabal Chand, 
1 C. L. R., 664, followed. Kristo Ra Вот с, Ja» 
мока NaTH Вох 

[L L. R., 7 Calo, 748 : 9 C. L. R., 894 


— —— Bengal Rent Act, 
59— Landlord and tenan {— Suit for arrears 
of rent— Ejectment.—The term “under-tenure,” as 
used in в. 59 of Bengal Act VIII of 1869, is not cone 
fined to в tenure intermediate between the zamindar 
aud the raiyat, but includes any tenure which, « by 
title-decds or hy the custom of the country, is trans- 
ferable by sale;" and therefore a zamindar who has 
cbtained a decree for arrearsof rent against a raiyat 
who has a transferable jote is not entitled to eject the 
raiyat, but his only remedy is to sell the holding under 
s. 69 of the Act. Nund Lall Ghose v. Seedee Nazir 
Ally Khan, S. D. A., 1860, 382, followed. Kaisu- 
TENDRA Roy ©. AENA BEWA 

[L L. R., 8 Calc., 675 : 10 C. L. R., 899 


19. — — — Suit for arrears 
of rent—Ejectment—Transferable tenure—Beng. 
Act VIII of 1569, 22, 59.—In в suit for arrears 
of rent and for ejectincut by a landlord against а 
tenant who had a right of occupeney in the holding 
transferable by sale,—Held (Mirren, J., doubting) 
that the tenant was not liable to ejectment, and that 
the landlord’s only remedy was to wll the holding 
| under the provisions of в, 59, Act VIII (В. С.) 
| of 1869. Krishtendra Roy v. dena Bewa, І. Г. Ry 
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8 Cale., 675 : 10 C. Г. R., 899, followed. Per Mrr- 
тав, J.—Quere whether, having regard to the pro- 
isions of s. 22, Act VIII of 1869, which 
controlled ог modified by any subseque 
the Act, all nsiyats, whether they have a right of occu- 
рапсу or uot, and whether such right of occupancy 
be saleable by the custom of the country oF not, are 
not liable to ejectment if an arrear of rent remains 
due at the end of the year. FAKTR Cuanp r. Forz- 
DAR Мівввв . , LL.B, 10 Cale, 547 


190. Sale for arrears 
of reni—Under-lenure — Bengal Act VIII of 
1896, за. 34, 59-61, anl 65—Sule of. property other 
than under-tenure.—Where а decree had been ob- 
tained for arrears of rent of an under-tenure and in 
exceution thereof application was made for the 
attachment and sale of в certain property of the 
judgment-debtor, other thau the tenure for which 
the arrears were due, objection was taken that the 
kabuliat stipulated that the tenure should 
be first sold in execution of the decree. Held 
that, the kabuliat not being referred to or in- 
corporated with the terns of the decree, it was 
not open to the judgment-debtor to go behind 
the decree as to the mode in which it was to be 
exceuted. But held, on the construction of Bengal 
Act VIII of 1809, ss. 59-61 and 65, that the 
under-tenure should first be sold before any other 
immoveable property should be made available. 
S. 34 of that Act (introducing the procedure | 
down in the Civil Procedure Code into ren! 
“save as in Act VIII of 1869 otherwise provid 
made no alteration in this respect, вв. 59-61 and в, 05 
specially providing for such mode of exccution. 
Laur Монон Roy e. Віхорл Danes 

(LL R, 14 Calc, 14 


—————— Decree for 
arreara of rent — Under-lenure— Sale of property 
other than under-tenure—Arrest of ` judgment- 
debtor—" Charge” —Bengal Tenancy Act (VIII 
of 1885), s. 65 — Transfer of Property Act (IV of 
1882), ss. 68, 100.—A landlord who has obtained 
a decree for arrears of rent of an uuder-tenure is not 
restricted by the provisions of the Bengal Tenancy 
Act (Act VIII of 1885) to executing such decree 
in the first instance by sale of the under-tenure, but 
is at liberty to execute in the ordinary mauner 
against the person or other property, whether moveable 
or immoveable, of his judgment-debtor. The provi- 
sions of в. 68 of ‘Transfer of Property Act are not 
amougst those made applicable by в, 100 of that Act 
to в person having в charge within the meaning of 
the latter section. “Semble—The “charge” referred 
to in в. 65 of the Bengal Tenancy Act (VIII of 1885) 
is not such a “charge” as that detiued by s. 100 
of the Transfer of Property Act. Lalit Mohun Ri 
у. Binodai Dalee, I. L. R., 14 Cale. 14, explained, 
Fortcx Caunpgse Dey SIECAR v. FOLEY 
О. L. R,, 15 Calc., 402 
132. —— Execution of 
rent-decree obtained against а patnidar — Property 
other than the tenure proceeded against —Bengal 
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6. DECREES UNDER RENT LAW—continued. 
Tenancy Act (VILI of 1885), s. 65.—Where a land- 
lord obtains a decree for rent against his tenant, 
which is on the face of it a decree for 
а sum of money without cresting a charge прош 
the tenure, he is at liberty iu execution to bring to 
sale property of his judgment-dehtor other than 
the tenure itself. S. 65 of the Bengal Tenancy 
Acts creates a first charge upon the tenure for its rent, 
and puts the laudlord iu the position of a first mort- 
Kagee во far as the rent is coucerned, but the tenant 
remains persoually liable for the rent, so that the 
landlord has a charge upon the tenure for the 
rent, aud he has a remedy against the tenant 
personally for the debt to him, and he has therefore 

right to avail himself of either of these remedies. 
TaINIPkOSAD Roy г. NARAYAN KUMARI DEBI 

(LL.B, 17 Cal, 301 


See alo ЗОПВЕМОВА MOHAN TAGORE v. 
Зовхомо" . . ТВ, 98 Cal 


—_—— Effect of partial execution. 
—Where а decree under ss. 22 and 78, Act X of 
1859, for the ojectment of a raiyat from three plots of 
land was executed against two of the plots,—Held 
that the pottah was поб in force as regards the third 
plot alo. Kares CHURN BANERJEE v, MaMOMED 
HASHEM " . . . 7TW.R,8 


124. Bubsequent execution 
&gainst same property in hands of pur- 
chaser—Beng. Act VIII of 1869, s. 61—A, a 
judgment-creditor, having obtained two decrees, опе 
for money, the other for the rent of certain tenures, 
sold his debtor's right and interest in the tenures in 
execution of his moncy-decree, and afterwards in 
execution of his decree for rent again put up for sale 
the same tenures. At the secoud sale, В became the 
Purchaser of whatever could pass under such sale, 
4 subsequently sued and obtained а decree against 
B for arrears of rent that had become due in respect 
of the said tenure since the last supposed sale 
to him, aud in execution of such last-mentioned 
decree again attached the tenures. On the iuter- 
vention of third parties, the tenures were released 
from attachment. 4 having applied to levy 
execution ou other immoveable properties of B,— Held 
that, the tenures having been released from attach- 
ment, 4 was not entitled, under s. 61 of Bengal 
Act VILI of 1809, to proceed against the other 
imuoveable property of B, it being open to him 
to show by в regular suit that the tenures were 
liable to be sold in execution of his decree ; and, 
further, that upon the facts of the ciae he had 
disentitled himself to any equitable relief, HURRISH 
Снумрвв Вох с. COLLECTOR OP JissORE 

(LL. B, 3 Calo., 712 


125. — — ——- Decree for measurement of 
land— Вену. Act VIII of 1569, s. 37.—А decree 
under в. 37 of Bengal Act VIII of 1869, declar- 
ing the plaintiff's right to measure tho lands of his 
tenante not capable of execution by a Civil Court, 
but entitles the plaintiff himself to proceed with the 
measurement, and, in the event of his being opposed 
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6, DECREES UNDER RENT LAW- concluded. 
by the tenants, to invoko the aid of the authorities 
to assist him, Hazant KHAN e. RAMDEONE CHAKI 

[7 C. L. R., 345 
126. — — — Charge created by pay- 
ment of arrears of revenue— Personal charge— 
Government recenue — Payment. by lambardar of 
revenue due by co-sharer—N.W. P. Rent Act XII 
of 1851, а. 93 ( g ).—In execution of a decree obtained 
by а lambardar under в. 93 (g) of the North- 
Western Provinces Kent Act, the  decree-holder 
caused to be attached в certain share upon which 
the arrears of Government revenue which he 
had satisfied had accrued. In defence to a suit 
brought by certain purchasers of the same property 
from the judgment-debtors to have it declared that 
the property was not liable to sale under the decree 
aud to remove the attachment, the decree-bolder 
pleaded that by the fact of paying the arrears 
of revenue due on the estate of the plaintiffs" 
vendors he had obtained & charge on it, and could 
bring it to sale to satisfy the decree. Held 
that а charge of this nature could not be enforced in 
exccution of а decree, which was merely в personal 
one, for arrears of Government revenue against per- 
sons against whom it was passed by в Revenue Court 
not competeut to establish or enforce a charge on 
property or to do more than разв в personal decree, 
sud whose powers in execution were confined 
to realization from persoual and immoveable property 
of the judyment-debtors, Nugender Chunder Ghose 
у. Kaminee Dossee, 11 Moore's т A., 258, referred 
to, LAOHMAN SINGH v. SALIG Raw 
[L L. R., 8 ALL, 384 


7. NOTICE OF EXECUTION. 


197. ———— Decree more than а year 
old—Cirtl Procedure Code, 1859, г. 216.—A Court 
is not competent to execute a decree more than в year 
old without satisfying itself that a notice has been 
duly served on the parties against whom execution is 
applied for. Каз Визлов Sumama v, Gossamw Dass 
SHAHA . . . . 19 W. R., 400 


198. —_—— Execution of decree 
against legal representative —Ciril Procedure 
Code, г. 248 —Condition precedent.—The issuing of 
the notice required by в. 248 of the Code of 
Civil Procedure is a condition precedent to the execu- 
tion of а decree against the legal represon! of a 
deceased judgment-debtor. Gorar CHUNDEB CHAT- 
TERJEE r. GUNAMONI DASI 

[L L. R., 20 Calo., 370 


129. Omission to give notice of 
execution—Ciril Procedure Code, 1877, г. 248— 
Death of judgment-debtor after decree—Ezecution 
against legal representative.—When a judgment- 
debtor has died after decree, but before application 
has been made to exccute the decree, the Court, before 
directing the attachment aud sale of any proporty to 
proceed, must issue a notice to the party against whom 
the execution is applied for to show cause why the 
decree should not be executed against him, and 
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7. NOTICE OF EXECUTION —continuwed. 


its omission to do so will invalidate the entire 
subsequent proceedings. A judgment having been 
obtained by 4 against B and B having died before 
application was made for execution, 4 applied for 
execution of his decree upon a tabular statement 
in which the judgment-debtor was stated to be C, 
widow of B, and C was also described as the person 
against whom execution was sought, Upon thi 
tion the property mentioned in the tabular 
was directed to be attached and sold, and it м 
ingly sold in execution and purchased by 4. No notice 
under s. 248 of the Civil Procedure Code had been 
served upon C before issue of execution, Held that 
the application was improper; that the order for 
attachment and sale should uot have been made; 
and that the Court which made it should have set the 
oxecution aside as soon as it became aware that 
no notice had issued previous to its issue. ‘The 
fact of there being in the Code of Civil Procedure 
no section expressly authorizing в Court to set 
aside its proceedings is immaterial, ery Court 
has an inherent right to sce that its process is 
not abused or docs not irregularly issue, aud may 
sct aside all irregular proceedings as a mutter of 
course, provided that the interests of third parties ure 
not cted. Semble—Under в, 248, the fact 
that application to execute the decree had been 
made in the lifetime of В would make no difference, 
unless an order had been made and the property 
actually attached under it: as whenever an applica- 
tion is made for exccution against а legal represent- 
ative of the judgment-debtor, the notice required 
by the section must be issued to him, unless the 
Court has already ordered execution to issue aguinst 
him on a previous application. IN THE MATTER ОР 
THE PETITION ОР ВАМЕЗОВЕЕ DASSEE г. Dooxaa- 
DASS CHATTERJI 

[L L. R., 6 Calc, 103: 7 C. L. R., 85 


IMAXUNNISSA BIBI v. LIAKAT HUSSAIN 
UI. L. R., 3 AIL, 494 
180. = Civil Procedu 
Code (Act XIV of 1882), г. 248 нежели 
chaser,—Where in execution of а decree, for the схеси- 
tion of which в notice to the judgment-debtor was 
necessary under в, 248 of the Civil Procedure 
Code, certain moveable property was attached 
and sold without any such notice having been 
given,—Held that the proceedings in exccution 
were void and of no effect, and it made по difference 
that the auction-purchaser wasa third party, and not 
the decree-holder. Imamunnissa Bibi v. Liakat 
Hussain, I. L. R., 8 All., 424, followed. Ramessuri 
Dassee у. Doorgadass Chatterjee, І. L. R., 6 Cale, 
108, referred to,  SAHDEO PANDEY г. GHASIRAM 
@uwa . . . ТВ, 21 Cale, 19 


— Application for notice of 
execution—Power to proceed in execution om 
application for notice—Civil Procedure Code, 

12. — Although а Judge should, when neces- 
sary, direct notices to be served on judyment-debtors, 
he cannot proceed in execution on a mere application 
to issue such notices over the partics who are bound 
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to apply under в. 212 of Act VIII of 1859. РовхА 
CHUNDERA MOOKERJEE с. SARADA CHURN Roy 
В.І. B., Ap, 31; 11 W. R., 241 
138. — — — Presumption of service of 
notice of execution — Civil Procedure Code, 
916—Omnia prasumuntur rite esse acla.— 
A notice under s. 216 stauds upon a differant footing 
from a summons or other notice which a party is 
lound to serve, and it t be presumed that а 
Court, until the contrary is proved, has duly issued 
such notice where required by law to do во. BIMOLA. 
Боокроник Dassex r. KALEE Ківнен MOJOOMDAR 
W. Е., 5 
138. — ———— Objection to sufficiency of 
notice of execution— Time for taking objection. 
—An objection to the sufficiency of the notice of 
execution should be taken at the earliest opportunity. 
Rewur Комуси е, Омвло Bauapoom Siyon 
[21 W. R., 148 
134. --— —— “Order passed on previous 
application for execution "—Ciri! Procedure 
Code, 1859, s. 216 —Previcus proceedings for execu 
tion — Interlocutory swit.— A suit brought by a 
judgment-creditor against his judgment-debtors and 
A third party may be of such a nature as to count as 
previous proceedings in execution for the purpose 
of saving time in regard to the operation of the 
statute of limitation; but it cannot in any sense be 
considered as an “order passed on a previous applica- 
tion for execution ” within the meaning of Act VIII 
of 18:9, в. 216, РкдвЕк SOONDURI DEBLA г. 
Buvso SOONDURRE DEBIA . .93 W. В., 38 


135. Service of notice of execu- 
tion—Ciril Procedure Code, 1859, a. 216—Limi- 
tation—Act XIV of 1859, s. 20—Proceeding to 
enforce decree.—The service of a notice under s. 216 

Act VIII of 1859, if made bond fide with a view 
to take further proceedings, is sufficient to keep a 
decree alive. Dumas Мантав CHAND Banapooa 
v. Бакнт Brees . . 6 B. L. R., Ap., 146 


Also under the Limitation Act, 1871. See Koons 
BEHAREE LAL е. GIRDHARI Lat . 89 W, В., 
186. — — Service of notice of appli- 
cation for execution.— Service of notice of appli- 
cation for execution of decree by affixing a copy of it 
‘on the wall of the house where defendant was resid- 
is sufficient. ^ CHILICANY BHASKARARAYENIN 
GaU е. PruiARY Serry RAGAVALU NAIDU 
[5 Mad., 100 
See Макоохрохатн BHADOORY r. SAIB CHUN- 
DER BHADOORY . . А 19 W. R, 102 


8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXECU- 
TION OUT OF ITS JURISDICTION. 


187, ——— — Meaning of the words*& 
copy of any order forthe execution of the 
decree”—Ciril Procedure Code, 1882, г. 294, 
ol. (c).—Tho worda“ a copy of any order for the execu- 
tion of в decree” in s 224, cl. (с), of the Code of 
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8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE 
CUTION OUT OF ITS JURISDICTION 
—continued. 

Civil Procedure (Act XIV of 1882) mean в copy of 

any subsisting order.  HATHIBHAI NAHANSA v. 

Pars, Becuak Praosti . Г. L, R., 18 Bom., 871 


188. — British Courts in India, 
Power of, to send their decrees for execu- 
tion to Courts not in British India — Prac- 
tice.—The Courte of British Iudis have no authority 
to send their decrees for executioa to Courts not in 
British Indis,  KAsSTUBCHAND GUJAR v. PARSHA 
Manar . . .LL В.,19 Bom, 230 


139. -——— Transfer of decree for exe- 
cution— Effect of transfer on decree.—A decree 
transmitted to a Court for execution is to be regarded 
as a decree of that Court for purposes of execution, 
Мовануск Ац v. NOOMEE KUNJA CHAREE 

[8 N. W., 168 


140, —— — — — — — Separate appli- 
cation fo execule same decree.— Separate applications 
toexecuto the ваше decree do not constitute separate 
causes or suits. Thus, when a Judge, ex necessitate 
rei, executes a decree of в Principal Sudder Ameen, 
be is at liberty to carry out that execution to what- 
ever extent may be necessary. SHARODA MOYEE 
BURMONEE v. Wooma Мохе BURMONEE 

[8 W. R. 9 


141. - - -—- --— ~- — Power of Court 
to which decree is transferred — Notice under 
г. 216, Civil Procedure Code.— The Court to which 
в decree is sent for execution by another Court has 
the power to take the same steps, including the issue 
of в uotice under в. 216 of the Code of Civil Proce- 
dure, which it could take in execution of its own 
decree. CHHAGAN LALL NARBHERAM c. JAMNA- 
DAS MANCHARAM . .  .  ,llBom,10 


142 Transmission of 
record.—W here в Subordinate Judges Court in one 
district executes the decree of a Subordinate Judge's 
Court of another district, it is bound by s. 292, Act 
VIII of 1859, to comply with a requisition from the 
latter Court to transmit to it the record of the case. 
Ixpvm Снсхрав DoooAz е. борли CHAND SATUA 

fl W. R, 980 


148, — - a — Order trassfer- 
ring decree fur execution—Code of Civil Procedure 
(1882), за. 224 and 226— Whether ат order fore 
warding а decree by а District Judge to a Subor- 
dinate Judge for execution requires Ма signature. 
An order forwarding в decree for execution to a 
subordinate Court by the Court of the District Judge, 
Where the decree has been transmitted under s. 226 
Of the Code of Civil Procedure, need not be signed by 
the District Judge himself. If the order is issued 
under his authority, the absence of his signature 
does not vitiate the proceeding. JoozwDRA CHAN- 
pra Guoss r. MANESH CHANDRA DUTTA 

[I L. R., 33 Calc., 480 


( 291 ) 


EXECUTION OF DECREE-—cos!inwed. 


& TRANSFER OF DECREE FOR EXECUTION, 
AND POWER ОР COURT AS TO ЕХЕ. 
CUTION OUT OF ITS JURISDICTION 
—continued. 

144, — —— —— —————— Ciril Procedure. 
Code (1889), ss. 223 and 296— Ezecution of decree 
passed in another district — Jurisdiction of Munsif. 
—On the application of the decree-holder, a decree 
for money passed by ® Munsif in опе district 
sent for excention to the Court of s Munsif in 
another district, and not to the District Court as 
provided for in в. 223 of the Civil Procedure Code. 
Held that the Munsif’s Court, to which the decree 
was sent for execution, had no jurisdiction to execute 
it without an express order of the District Judge 
under в, 226. DEBI DIAL SAHU v. MOHARAJ SINGH 

[L L. R., 22 Calo. 764 
Striking off case 
for default — Procedure.— When a case is trans- 
ferred by the Court which passed the original decree 
to another Court in order that the decree may be 
executed, and the proceedings on the application for 
execution have been struck off the file for default, 
the proper Court to apply to for а fresh isme of 
execution is the Court which passed the original 
decree, and not the Court to which the case was 
transferred to be executed. Вноор SixaH г. SUN- 

KER DUTT JEA . . 6 W. B., Mis., 47 

146,________——— Power of the 
Court im executing transmitted decree. —Whero a 
decree was sent to » Court for execution, and was 
subsequently transferred by assignment, and the 
transferee applied for the execution of the decree to 
the Court to which the decree was sent for execution, 
— Held that such application should be made not to 
such Court, but to the Court which passed the 
decree, KADIR ВУХВН є. ILAHI BUXSH 

{LL R., 3 All, 283 

147. ———————— il Procedure 
Code, 1882, 8.232 and 578— Jurisdiction of a Court 
where adecree has been transferred for execution 
to substitute the name of the transferee of the 
decree — Whether an order passed without juris- 
dictio can be cured by the provisions of з. 578 
of the Civil Procedure Code.—An application by 
the transferee of в decree for execution after substi- 
tution of his name can be entertained only by the 
Court which passed the decree, and the Court to 
which the decree has been transferred has uo juris- 
diction to entertain it, Sheo Narayan Singh v. 
Harbans Lall, 5 В. І. 49: a W. R., 65; 
Ismail v. Kassam, 9 Bom. C. 46; and Kadir 
Bakhsh v. Ilahi Bakhsh, I. L. R., 2 All, 288, 
referred to, In a case where a decree been 
transferred to another Court for execution, and that 
Court orders the execution to proceed after substitu- 
tion of the name of the transferee of the decree, the 
said order is one passed without jurisdiction, and can 
be set aside on appeal, notwithstanding the provi- 
sions of s. 678 of the Civil Procedure Code. Sham 
Lal Pal v. Modhw Sudan Sircar, І. І. R., 22 
Cale., 558, distinguished, AMAR CHUNDRA BANER- 
JRE v. GURU Рвовсмхо MUKRRJER 

[L L. B, 37 Cale, 488 
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8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
—continued. 


148. ——_———_—_—_—_ Powers of Assist- 
ant Judge where case is sent to District Judge. — 
‘When an Assistant Judge is invested with all the 
powers of в District Judge witbin any part of the 
district of such Judge, the Court of the Assistant 
Judge must be considered, equally with the Court of 
the District Judge, the principal Civil Court of origi- 
nal jurisdiction, and a dceree sent for execution in 
such part of the district is properly executed by or 
under the directions of such Assistant Judge, Go- 
BIND HARI WALEKAR r. SHIDRAM BIN SHIDMUEII 
[7 Bom., А. С. 37 


149, —— — — ————— — ———- Fowrer of Court 
as to striking off case—Act VIII of 1869, 1. 284.— 
Where a decree of one Court has been tranamitted to 
another for execution under в. 284 of Act VIII 
of 1859, the latter Court has jurisdiction to entertain 
an application to cancel its own order for striking 
off the case, whatever “striking off” amounts to. 
BaonAx v. WISE 

ОВ. Г. R., F. B, 91:10 W. R. F. В, 46 


150. Power of Court 
executing decree to strike off the application for 
ио аго Procedure Code (Act XIV of 
1862), г. 223.—The Court to which a decree is sent. 
for execution retains its jurisdiction to execute the 
decree until the execution has been withdrawn 
from it or until it has fully executed the decree 
and has certified that fact to the Court which sent 
the decree, or has executed it so far as that Court has 
been able to execute it within its jurisdiction and has 
certified that fact to the Court which sent the decree, 
or until it has failed to execute the decree and has 
certified that fact to the Court which forwarded the 
decree, The mere striking off of an application for 
execution on the ground of informality in the 
application does not terminate the jurisdiction of the 
Court to execute the decree, nor render it neccesary 
for the Court to send any certificate to the Court 
which forwarded the decree for excention. Bagram 
v. Wise, 1B. L. В, F. B., 91, followed. ABDA 
Bzaax v. Muzarran HUSEN KHAN 

(LL. B, 20 All, 120 


151. Power of Cowrt 
to alter decree.—Where a decree is transmitted by 
one Court to another for the purpose of execution, 
tho latter Court has no jurisdiction to alter the de- 
erce or the amount mentioned in the order for execu- 
tion, ALLY HOSSEIN є, JOOQULKISHORE 


(Marsh, 244; Нау, 113 
NurrER CHUNDER PAUL v. NADOOROONISSA 
Beme . 0. . . . 9.8.387 


Таза Simon г. Poman Siwon . 10 W. R., 95 
Q3. L. R., A. C, 68 


158, —— —— —— Мое of ezecu- 
tion—Civil Procedure Code, 1859, s. 285.— Where 
a decree had been obtained in a Zillah Court and sent 
to Calcutta for execution, the Court made an order 
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8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— continued, 
directing a notice to issue, calling on the defendant 
to show cause why the dcerce should not be executed 
by the High Court. On appeal the order was upheld. 
Ramposs c. Галан NCNDOCOOMAR 
[1 Ina, Jur., №. 8., 189 


Knopa Brksm с. Нсквев Ram 8 М. W., 300 


153, Ciril Proces 
dure Code, 1859, s. 257.— When a copy of a decree 
or order for cxecution is transmitted by the Judge of. 
one district A to the Judge of another B for the 
Purpose specified in Act VIII of 1559, в. 287, the 
Judge of В has no authority to transfer itto a third 
district. If complete execution cannot be had in 
district B, it is the business of the decree-holder 
to have his decree re-transmitted to the Court whose 
duty it is to execute it and there to obtain a fresh 
certificate for transmission to any other district where 
execution may be practicable. DHUNPUT SINGH v, 
Wooma SUNKUREE GOOPTA 21 W. R., 337 

154 .— — — Power of Court 
to which decree has been tranaferred—Ciril Pros 
cedure Code, 1859, ws. 255, 286, Certificate under.— 
The jurisdiction of а Court to which в decree has 
been transferred for execution ів strictly limited to 
carrying out such execution. Such Conrt bas no 

er to issue a certificate under вв. 285, 286 of 
Act VIII of 1859, transferring the decree already 
transferred to it to another Court for execution. The 
Court to which a decree has been properly transferred 
for execution having struck the case off the file, a 
subsequent application for а further transfer of the 
case to another Court for execution should be made 
to the Court which originally passed the decree 
sought to be executed. SHIB NARAIN SHAHA e. 
Birin Bemazy Biswas . L L. В, 8 Calc., 519 
[1 C. L. R., 589 


155. ——____. Order passed 
in Court fo which proceedings are transferred— 
Civil Procedure Code, 1877, «. 289.— Under в. 239 
of Act X of 1877, а Court to which a decree has been 
transferred may refer the objector to the Court which 
passed the decree. Jassopa Komm e. LAND MORT- 
Gace BANK ов INDIA 

[L L. R., 9 Calc, 916: Ц C, L. BR, 348 


166. Jurisdiction of 
Court executing such decree—Code of Ciril Pro 
cedure (Act X of 1877), а. 28: ere в Court 


in one district transfers а decree for execution to a 
Court situate in another district, it is beyond the 
jurisdiction of the Court executing the decree to 
question the correctness or propriety of the order 
under which the decree was sent to such Court for 
execution. BEERCHUNDER MANIKYA r, MYMANA 


ВтвЕЕ . . + - LL.B, 5 Calc., 786 
Ram CHUNDER v. MOHENDRO Natu Boss 
[21 W. В, 141 


DRUNESH KOEREE о. OoLrUT Новвегх 


[21 W, R, 319 
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8. TRANSFER OF. DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE. 
CUTION OUT OF ITS JURISDICTION 
continued. 

157. — — —— —— — СИИ Procedure. 
Code (1882), ss. 223 and 239— Power of Court 
executing a decree sent for execution to question 

opriety of order transferring it.—Where a decree 

Deci by one Court and sent to another Court for 

execution, the Court exceuting the decree cannot 

question the propriety of the crder transferring the 
lecree to such Court for execution. MULLA ABDUL 

HvsszIN с, Saxuixasoo. I. І, R., 21 Bom., 456 


158. Duty of a Court 
to which a decree is transferred for execution.—A 
Court to which a decree has been sent for execution 
cannot refuse execution on the ground that questions 
are raised between the parties that cannot properly 
be dealt with in execution. RAJERAY CHANDRARAO 
е. МАНАВАУ KRISHNA JAHAGIRDAR 

[L L. В, 11 Bom., 528 

169. ———_________ Cjtit Procedure 
Code, 1877, s. 893—Procedure.—Where, in the opi» 
nion of the Court, sufficient cause has been shown 
against the exccution of a decree transferred for exe- 
cution, the Court executing the decree should follow 
the procedure prescribed by s. 239 of the Code of Civil 
Procedure. BEERCHUNDER MANIKYA с, MYMANA 
Bizs . B , I. L. R., 5 Calc., 786 


160. Jurisdiction 
of Court transferriug decree— Question of jurisdic- 
tion.—Where decree passed by a Court governed 
by the Code of Civil Procedure is sent for execution 
to another Court in British territory likewise роу» 
erned by the Code, not open to the latter to refuse 
to execute it on the ground that the former had no 
jurisdiction. In case of doubt, the Court where exc- 
tution is sought may adjourn the execution-procecd- 
ings in order to enable the party interested to make 
an application to the Court passing the decree, and 
thence, if neccesary, to the higher Courts of the same 
province in their turn, CHOGALAL r. TRUEMAN 

[L L. R., 7 Bom., 481 


16L TIT cur Procedure in 
execution of decree ‘court on appeal from 
mofussil.— Where the High Court. НЫ on 
appeal from а mofussil Court, the Cou: hich haa 
to excente the decree of the High Court is governed 
by the rules which govern the execution of its own 
decrees, Kisto Ктуков GHOBE Roy г. BURODAKANT 
Since Roy , . . - 10 B. L. R, 101 
[17 W. R., 202: 14 Moore's I. A., 465 


S. C. in High Court. Казним Кіхксв GHOSE v. 
Вовордкант Rox . * . ЗМ, В., 470 


- Law governing 
transferred case— Limitation.— Execution is a pro- 
ceeding to enforce a decree of a Court, and comes 
‘under the head of purely adjective law, Such being 

the law of limitation prevailing at the time 
ication must govern it. PASUPATI LUTCH- 
MIA г. РАВОРАТ! MUTHAMBHATLU 

[L L, в, 1 Mad., 58 
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—continued. 


168. —— —— —————— А VIII of 
1859, в. 284— Question of limitation.—When a 
decree has been transmitted by the Court which passed 
it to another Court for execution, the latter Court 
has jurisdiction to try whether or not execution of 
the decree is barred by the law of limitations 
Pzacoox, C.J.— When there are different laws of limit- 
ation in force in the two Courts, the law applicable 
to the proceedings in execution of the decree should 
be the law of the Court to which the decree is trans- 
mitted for execution. LEAKE e. DANIEL 

СВ, L. R., Sup. VoL, 970: 10 W. В., F. B., 10 


Buzug Bære v. Jackson . 5 W. R., Mis.,14 
Cuori Lat е. Maxi Снохр . 7 М. W. 115 


BvxvNTNATH MULLICK r. JOYGOPAL CHATTERJER 
[7 W.&,19 
164, —  — — — — Powerof Court 
— Question of limitation.—The Court to which a 
decreo has been transferred can take cognizance of 
question of limitation, but the question must be one 
arising from facts which are legitimately before the 
Court in the course of execution, and not a matter 
of limitation arising antecedent to transfer. 
MATTER OP THE PETITION ОР SUMAT DAS 
08 B.L. В., Ap, 27 
Зоомот Das е, Вноовох Lari. 21 W. R., 992 


165. Power of Court 
—Question of limitation—Civil Procedure Code, 
1859, в. 284.—The transfer of a decree from one 
Court to another undor в. 284 and the following sec- 
tions of the Civil Procedure Code docs not give the 
latter Court a jurisdiction to entertain and determine 
any question with regard to limitation or otherwise 
which arose between the parties autecedent to the 
date of transfer. LUTPULLAH r. KIRAT CHAND 

B. L. R., Ap, 80 
21 W. R., 330 


IN тив 


ў — —— —— Power of Court 
to decide whether execution is barred by limitation 
—Question of limitation— Cicil Procedure Code 
(Act XIV of 1882), s. 223 et seq.—Where а Court 
makes an order for execution of в decree and trans- 
mite the decree for exccution to another Court, the 
latter Court has no power to determine whether 
execution is barred by limitation. The order for 
execution made by the transmitting Court is binding 
on the parties until reversed on appeal. Tt is other- 
wise, however, where the transmittiug Court has made 
no order for execution, but has merely transmitted 
the decree and the certificate of non-mtisfaction, 
Новых AHMAD KAKA г. SAJU MAHAMAD SAHID 

[L L. R., 15 Bom., 28 


167, — — — — ——— — — Agreement for 
satisfaction of judgment-debt by instalments — Cicil 
Procedure Code, s3. 210, 230, 257 4—4сё XV of 
1877 (Limitation Act), sch. ії, art. 179.—A 
simple money-decree was passed in 1871, and was 


DIGEST OF CASES. 


( 3882 ) 


EXECUTION OF DECREE-continved. 

8. TRANSFER OF DECREE‘FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
—continued. 

trausferred to another Court for execution, and in 

June 1883 an application was made for execution 5 

aud shortly afterwards the Court to which the decree 

had been transferred sanctioned an agreement between 
the parties for satisfaction of the decree by instal- 


for execution, and th 
agreement and certain payments which had been 
made, and it was granted. А further application for 
execution for the remaining instalments was made 


application recited the previous 


in April 1888. Held by Еров, C.J., that the 
Court to which the decree was transferred had no 
power, in 1882, to sanction the agreement under 
в. 257A of the Civil Procedure Code ; that if the order 
in June 1885 of the Court passing the decree were 
regarded as в sanction (which it would be very 
difficult to hold), that order nevertheless could not 
operate as one under s. 210 altering the decree ; that 
if any decree in the case were capable of execution, it 
was tho decree of 1871, which had never been altered 
by а Court ; and that, inasmuch as a previous applica- 
tion for execution had been made in June 1882, that 
decree was deud, as well under s. 230 of the Code as 
under art, 179, sch. ii of the Limitation Act (XV 
of 1877). Held by Ѕтвлтонт, J., that the order 
of June 1885 was nit, and could not be, an order 
sanctioning the agreement of June 1882, and the 
decree consequently stood unaltered ; and, an applica- 
tion to execute it having been made and granted since 
Act XIV of 1882 came into operation, the decree was 
now dead under в. 230 of the Code. Per Ерав, C.J. 
—The Court to which a decree has been transferred 
for execution has no power to sanction an agreement 
under в. 257A of the Code for satisfaction of the 
decree by instalments, but such sanction can be given 
only by the Court which passed the decree. An 
agreement sanctioned under s. 257A cannot be treated, 
without anything more, as & decree of the Court, and 
cannot operate as an order under в. 210, though an 
order under s. 210 would operate as & sanction under 
s. 267A. The (соге in а suit which must be exe- 
cuted is the decree as originally passed or as altered 
by в proper order for that purpose, ав, e.g., by an 
order under s. 210. GaNDRARAP SINGH г, SHEO- 
DARSHAN SINGH . LL. R, 13 ALL, 571 


168. Power of Court 
which passed decree—Release of judgment-debtor. 
—A Judge has no jurisdiction to entertain a petition 
from, and order the release of, a ju ment-debtor 
imprisoned in exceution of a decree, while the execu- 
tion-proceedings are before the Subordinate Judge, 
Морноовором GHOSE г. RomanaTH GROSE 


[12 W. R, 65 
169. —. — — — —.-.—- Heasoms оғ 
tranafer.—Every Court is bound to execute ita own 


decree, if it can, by process (when necessary) issued 
against the property or person of the judgment- 
debtor; it is only when the decree cannot be executed 
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within the jurisdiction of the Court whose decree 

it is that it may be sent to another Court for exccu- 

tion, There is no intermediate procedure between 

these two executions. МАНАВАЗАН ОР BURDWAN г. 

Бики NARAIN MITTER » . 19 W. R., 346 

— Сіні Procedure 

Act VIII of 1859, s. 284, docs 

g of a certificate transferring 

a decree for execution to another Court to cascs where 

such decree cannot be executed within the jurisdic- 

tion of the Court whose duty it is to execute the 
same. А certificate may be granted upon its appear- 
ing to the latter Court that the decree could not 
have been completely executed by tho sale of the 
property in Ив own district ; but that it could be so 
executed by the sale of the property in the other 
district. Kareg Dass Онов r. Галь Монох 
Gnose . . . . „М. В, 807 
17h — Transfer of suit 
from subordinate Courls—Ciril Procedure Code, 

1859, а. 6.—S. 6 of Act VIII of 1859, authorizing 

“a District Court to withdraw any suit instituted 

in any Court subordinate to such District Court and 

to try such suit itself, or to refer it for trial,” ete., 
does not justify an order by the District Court for 
the calling up of execution cases from the files of the 

subordinate Court and for the appointment of a 


manager. LUOHMEEPUT DOKUR r. JUGUTINDER 
RuxwazY Lan, . Marsh., 195:1 Hay, 459 
178. Recall of order 


of fransfer.— Where a Judge bad made an ex-parte 
order for transfer of a case in execution, it was held 
he had power to recall it, Smxo PROSUNNO SING r. 
ВотонаВЕЕ LALL . . У. R., 238 
173. — Act XVI of 
1868, s. 19—Ciril Procedure Code, 1859, s. 362— 
Bengal Civil Courts Act VI of 1871, ss. 26 and 27. 
A District Judge is not competent to transfer а 
case of execution of a decree which has been passed by 
his own Court to the file of the Subordinate Judge 
for disposal, Such а case is not one of the “civil 
proceedings” referred to in в. 19, Act XVI of 1868, 
read with s. 302, Civil Procedure Code, and inter- 
preted by ss. 26 and 27, Act VI of 1871. Cmow- 
DRY HAMEDOOLLAH е. MUTREOONISSA BIBER 
[15 W. R., 574 
174. —— ——- Ac XVI of 
1868, г. 19.—A Zillah Judge has no power to transfer 
proceedings in execution of a decree to а subordinate 
Court, unless duly authorized under в. 19 of Act 
XVI of 1808. MAHOMED KUMROODREN г. Usoc- 
30051884 . . 1N. W. 118: Ed. 1873, 199 
175. ——____________ Transfer of case 
under Act IX of 1861—Act ХУТ of 1868, г. 19.— 
The Judge had power, under Act XVI of 1868, в. 19, 
to transfer to the Subordinate Judge в case under 
Act IX of 101, an appliention under the latter Act 
not being a suit. ХОХАМОХЕЕ оваке г. JoY 


ooo, Dossms ^ . . . 17 W. R., 561 
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176. Transfer to 
Collector - Power of Collector — Withdrawal by 
transferring Court of transferred decree— Civil 
Procedure Code, 1877, ss. 820, 821,—A Collector, to 
whom a decree for sale of mortgaged property has 

transferred for execution under в, 320 of tho 
il Procedure Code, is limited to one of the three 
courses spccificd in в. 321, and may not depart from 
them; much less may he do what the Court itself 
could nct do in such a case--allow payment of the 
debt to be made by instalments, A Collector, to 
whom a decree has been so transferred for execution, 
acts ministerially, and when he delegates his functions 
to an assistant or a mamlatdar, incurs a risk of 
having to answer in damages to tho person who is 
by any error or mistake deprived of the fruits of 
his judgment ; and this risk attaches independently 
of malice or negligence. The Court that has made a 
decree or judicial order, which bas been transmitted 
tothe Collector for execution, is not deprived of the 
judicial powers with respect to it which may still at 
апу particular time be competent to such Court, and 
which it would have had had the order been placed in 
the hands of its own ordinary officer, the nazir. In 
the exercise of such powers, ће Court has authority 
to recall its own record transmitted to the Collector. 
Манлрал KARANDIKAR г. HARI D. CATENE 
(LLB, 7 Bom, 882 

177. —— —  — — —  Ezewon of 
decrees for rent—Act X of 1859, зв. 23,77, and 
160—Ciril Procedure Code (Act VIII of 1859), 
284, 294, (Act X of 1877), ss. 223, 228.—Ne- 
s for rent made by the Collector under s. 23 of 
Act X of 1829 can be executed by в Civil Court to 
which they may be trausferred under the sections of 
the Соле of Civil Procedure relating to “the execution 
of a decree out of the jurisdiction of the Court by 
which it was passed. NILMONI SINGH DEO е. TARA- 
NATH МОКЕВЈЕЕ 

[L L. R., 9 Calc., 305 : 13 С.І, R., 361 
L. R, 9 I. A., 174 


178, ————_—_—_—_—_—_ Transfer to Col- 
lector—Irregularities in execution-sale— Power of 
a Civil Court to interfere.—When a decree is sent 
to a Collector for execution, the Civil Court ought 
not to control his proceedings, unless it is set in 
motion by one of the parties to the execution-proceed- 
ings. Quere—Whether в Civil Court can, of its own 
motion, control the proceedings of the Collector to 
whom a decree has been sent for execution. HAR- 
Govan г. Hira Harmar , L L. R., 8 Bom. 


179. — — — — — — — — Civil Procedure 
Code, s. 320—Transfer to Collector—Jurisdiction 
— Rules made by Local Gorernment.—A decree 
passed Бу а Subordinate Judge upon a bond, in which 
certain immoveable property was mortgaged, was, in 
accordance with the miles made by the Local Govern- 
ment under s, 820 of the Civil Procedure Code, 
transferred to the Collector for execution, A sale 
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in execution took place, and the Collector gave the 
purchaser a certificate of the sale. Upon this certi- 
ficate the purchaser applied to the Sulordinate 
Judge to give him possession of a larger amount of 
property than that specified in the certificate, and, 
upon the refusal of the Court to do во, applied to the 
Collector to amend the certificate, The amendment 
having been made as desired, the purchaser again 
applied to the Subordinate Judge for possession of 
the amount claimed by him, and the Subordinate 
Judge again rejected the application, holding that 
only the lesser amount had been sold in execution of 
the decree, Held that, with reference to the second 
paragraph of Rule 19 of the Rules framed hy 
the Local Goverument under s. 320 of the Civil 
- Procedure Code, regarding the transmission, execu- 
tiou, and retransmission of decrees, and published in 
the North-Western Provinces and Oudh Gazette of 
the 4th September 1880, the matter of delivery to 
the purchaser was within the jurisdiction of the 
Subordinate Judge, notwithstanding the terms of 
s. 320, and notwithstanding the ruling of the Pull 
Bench in Madho Prasad v. Hansa Kwar, І. L. R., 5 


Ali. 814. SuxDAR Das c. Mansa RAM. 
(LL.B, 7 AIL, 407 
180. Civil Procedure 


Code, гг. 820, 825— Decree transferred to the Col- 
lector for execution—Collector’s duties and powers 
in ezecution—Ciril Court's jurisdiction to revise 
Collector's proceedings in execution.—A decree was 
transferred to the Collector for execution. The 
Mamlatdar, under the orders of the Collector, put up 
for sale certain immoveable property belonging to the 
fadment-debtors The sale was confirmed by the 

jamlatdar with the sanction of the Collector. Some 
time afterwards the auction-purchaser applied to the 
Collector for a certificate of sale, but the Collector 
refused the certificate, and set aside the sale on the 
ground that the purchaser was & relative of the 
decree-holder, and had really purchased the property 
on his behalf without the permission of the Court. 
Against this proceeding of the Collector the purchaser 
made an application, first to the Subordinate Judgc 
who had transferred the decree to the Collector for 
execution, and then to the District Court. But both 
Courts declined to entertain his application, on the 
ground of want of jurisdiction. Held, on an appli- 
cation to the High Court, that the Subordinate 
Judge had jurisdiction to deal with the application 
and to revise the Collector's proceedings in execution. 
Held also that the Collector, having through his 
subordinate put up for sale the {odement-dettor’s 


The Collector, like the 


Nazir in India, rial officer when he 


executes а decree, He, like the Nazir, must carry - 
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out the decree of a Civil Court in general subjce- 
tion to the judicial direction of the Court on whose 
authority the coercive power exercised by him rests, 
and which alone can deal judicially with the ques- 
tions that arise in execution. His proceedings and 
orders are subject, accordingly, to revision and 
correction on the application of & party aggrieved, 
whenever he misconecives the decree or acta illegally 
in giving effect to it, He is limited strictly to the 
precise line of activity laid down for him in the Code 
and the orders under it; and in cases of error or 
doubt it is the Court that must determine whether 
he, as its ministerial officer, has or has not trans- 
gressed his powers, Per BIRDWOOD, J.—A sale 
made by а Collector under Ch. XIX of the Civil 
Procedure Code is subject to confirmation by the 
Civil Court under в, 312. Ав soon as the Collector 
has exercised or performed the powers or dutics 
conferred or imposed upon him by se. 321 to 325 of 
the Code, ho is funcfus officio. If he has sold the 
property or re-sold it under the power given by 
cl. (c) of s. 325, he has completed the execution of the 
decree во far ва he can legally complete it, and it is 
then his duty to retransmit the decree to the Court, 
under rules prescribed in that behalf by Government 
under the second paragraph of в. 320. Where the 
property has been sold or re-sold, the sale or resale 
cannot be set aside by the Collector. Any applica- 
tion for setting it aside must be made to the Civil 
Court under s. 311, and dealt with by it under s. 812; 
and if no application is made to the Conrt, the sale 
must be confirmed by it under that section. LALLU 
Татклм е. Baavia Mirun L L. R., 11 Bom., 478 


See, however, КЕВНАВОЕО e. ВАРНА PRASAD 
(LLB, 11 All, 94 


Марно Prasad r. Hansa Кола 
(LLB, 5 All, 314 
and Матно Mat г, LACHMI NARAIN 
(I. L. R., 9 AIL, 43 


181. Scheduled Di 
tricts—Execulion of decree passed by Court of 
Scheduled District in Court of а Regulation. Dis- 
trict—Civil Procedure Code (Act VIII of 1859), 
г. 284—Civil Procedure Code (Act XIV of 1882), 
за. 293, 229— Scheduled Districts Act (XIV of 
1874), +. 5. Оп the 15th May 1876, a judgment- 
creditor obtained a decree in the Court of the 
Chittagong Hill Tracts, which are included amongst 
the Scheduled Districts, and on or about the 15th 
May 1876, at his instance, it was sent with a certi- 
ficate of non-satisfaction to the Court of a Munsif in 
the Regulation District of Chittagong for execution, 
After sundry unsuccessful attempts to execute the 
decree, an application was made on the 17th Septem- 
ber 1886 for its exceution. The judgment-debtor 
objected that under s. 229 of the Code of Civil Pro- 
cedure (Act XIV of 1882) the Munsif’s Court had no 
jurisdiction to execute the deeree, as it could only act 
under that section, and the Code had never been 


4v 
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extended to the Chittagong Hill Tracts. Held that, 
as at the time the decree was passed and sent to the 
Munsif for execution Act VIII of 1859 was in force, 
and by в, 284 of that Act the judgment-croditor had 
aright to have his deeree to any Civil Court for 
execution, he was entitled now to have it executed, as 
neither Act X of 1877 or XIV of 1882 by express 
words or implication deprived him of that right. 
Held, further, that the intention of the Legislature 
with regard to decrees obtained in scheduled 
districts after the Code of 1877 came into force, that 
such decrees should not be executed by Courts in 
British India unless and until, under the provisio 
of в. Sof the Scheduled Districts Act (XIV of 1874), 
the Government had issued the notifi i 
referred to applying to the scheduled districts such 
portion of the Code of Civil Procedure as they 
thought proper to apply. Quare—Whether a decree 
passed by a Court in в scheduled district and sent 
for execution to a Court in a regulation district after 
Act X of 1877 came into force can he executed by the 
latter Court in the absence of such а notification 
extending the provisions of the Code of il Proce- 
dure to the scheduled districts, Kasi Monun 
Bonva г. Вавнкоо Para . L L, R., 16 Calc., 365 


182..—.- Jurisdiction of 
Court executing а decree— Jurisdiction as between 
District Judge and. Subordinate Judge of а Court 
making a decree to execute it notwithstanding 
certain special matters.—The sale of mortgaged 
roperty was decreed by а Subordinate Judge. 
е the sale another suit, i 
Court for the purpose of having other property 
substituted in lien of part of that mortgaged, was 
transferred to the Court of the District Judge, who 
decreed, проп consent, that the substituted property 
should be sold, and that, for the purpose of this sale, 
this suit should be taken as supplemental to the 
former oue. On the petition of the mortgagee for 
execution of the decrees, in both suits, in the District 
Court, it was objected that execution could not pro- 
cced therein, on the ground that the decree for sale 
was that of the Subordinate Court. Held that the 
decree (which affected the whole property mortgaged) 
was that of the District Court, which accordingly 
had jurisdiction to execute it. To have enabled 
the Subordinate Court so to do, an order by the 
District Court would have been necessary. Matter 
which had no bearing on the question raised on this 
appeal having been introduced into the record, it was 
ordered that all such costs as might have been so 
occasioned should be disallowed by the Registrar, on 
the taxation of costs, BISRENMUN SINGH v. LAND 
Мовтолов BANK OP INDIA 
(LL.B, П Cale, 244: L. R,.]9 L A, 7 


183, - — Power of trans- 
Ser—Civil Procedure Code, 1859, s. 362.— A Zillah 
Judge must execute his own decrees, and had no 
power to direct the Principal Sudder Ameen to take 
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up and dispose of an application for execution, Ra- 
Jees ВАМ Dass v. МаномЕр HOGSEIN 
[8 W. R., Mis., 51 
This ruling refers entirely to execution under Act 
VIII of 1859, but not to proceedings before that 
year, when Judges were competent to refer cases of 
execution to the Principal Sudder Ameen. № 
Комі Снова ғ. Nosis Снонрвв Bose 
[9 W. R., 468 
184. Civil Procedure 
Code, 1859, s. 6—Act XXIII of 1861, г. 38.—A 
District Court is competent, under s. 6 of Act VIII 
of 1859 and s. 38 of Act XXIII of 1861, to transfer 
to its own file proceedings in execution of decree 
pending in в Conrt subordinate to №. Gaya PAR- 
suap e Buur Siyon .  .LL.R,1AIL,180 


Power of the 
ications for ехе. 
culion— Mofussil Courts of Small Causes — Juris- 
diction— Crril Procedure Code (Act X of 1877), 
зз. 25 and 647, sch. 11.— Ss. 25 and 647 of the Civil 
Procedure Code, Act X of 1877, are both. applicable 
to Courts of Small Causes in the mofussil, and the 
former section is extended by the latter to execution- 
Proceedings in such Courts Under в, 25 of the 
Civil Procedure Code, Act X of 1877, the District 
Judge has power to withdraw an application for 
execution of a decree from в subordinate Court (such 
вв a Mofussil Court of Small Causes) and to dispose 
of it himself, or to transfer it to another subordinate 
Court competent to deal with it. Barası RAN- 
CHODDAS v. MOHANLAL DALSCKRAM 


[L L. R, 5 Bom., 680 


180, -— —..- - — Ciril Procedure 
Code, 1882, s. 223 (d).—Under в. 223 (d) of the 
Civil Procedure Code, in the case of a Subordinate 
Judge exercising Small Cause Court powers, the 
Court which has passed a decree in its Small Cause 
ошё j may, for any good reason to be 
recorded in writing, transfer its decree to the 
other branch of the same Court, as it might to a 
diferent Court, for execution, without requiring a 
certificate under в. 20 of Act XI of 1865. Рог this 
purpose the two branches or sides of the Subordinate 
Judge's Court may be regarded as different Courts, 
Buacvan Davari е. BALU 

[L L. В., 8 Bom., 380 


187. ——________ Civil Procedure 
Code, 1882, s.228—Madras Civil Court Act (III 
of 1873)— Jurisdiction of Munsif's Court — Ezecu- 
tion of decree of superior Court.— Although by the 
Madras Civil Courts Act, 1871, the ordinary juris- 
diction of Munsifs is limited in suits and applications 
of civil nature to those in which the subject-matter 
does not exceed in value R2,500, в. 223 of the Code 
of Civil Procedure gives jurisdiction to a Munsif’s 
Court to execute в decree in a suit beyond its juris- 
diction which has been transferred to it for execution 
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by a District Court. NARASAYYA e. VENKATA- 
ERISHNAYYA . А . LL BR, 7 Mad, 397 


188. = — Power of Dis- 
trict Judge to transfer execu 
another Court—Ciril Procedure Code, as. 
—A District Judge has no power to transfer execu- 
tiou-proceedings to a subordinate Court, In the 
matter of Balaji Ranchuddas, I. L. Ry 5 Bom, 
650, and Gaya Pershad v. Bhup Singh, I. І. Buy 


1 All, 150, dissented from. Kisnort Мопс 
Serr е, Gcr, МопАМЕр SHAHA 

(I. L. В. 15 Calo., 177 

189. — —— — — — — — —- Jwrisdiction— 


Ciril Procedure Code (Act XIV of 1882), ав. 6 
and 223,— Having regard to the provisions of s 6 of 
the Code of Civil Procedure, в Civil Court has uo 
jurisdiction to exeente a decree sent to № for that 
purpose under в, 223 of the Code, when the decree 
has been passed in a suit the value of subject-matter 
of which is in excess of the pecuniary limit 

ordinary jurisdiction. — Narasauya 

Krishaayya, I. L. Ry 7 Mad., 397, disao 
Sidheshwar\Pandit v. Harikar Pundit, I. L. Ry 12 
Bom, 155; Balaji Rancheddas у. Mohanlal 
Dulsukram, I. L. R, 5 Bom. 650; and Mungul 
Pershad Dichit v. Grija Kant Lahiri, 1. L. Ry 
8 Cale, 51, referred ќо. GOKUL KRISTO CHUNDER 
v. AUKIL CHUNDER CHATTERIRE, IN THE MATTER 
Or THE PETITION oF IsnAN Сисхрев Das. RA- 
suakas BOSE e. GOVINDA RANI CHOWDHRANI. 
Moora Krwanr Biese г. Moor Снахр DBAMANT. 
Brrsuw Снлхр Doopucnta г. Moor Снахр DHA- 
manr . . „1.1 В, 16 Calo, 457 


190. Civil Proce 
dure Code, 1882, 223—Jurisdiction.—S, 223 of 
the Code of Civil Procedure, which declares that the 
Court which passes а decree may, on the application 
of the decree-holder, send it for execution to another 
Court, should be interpreted to mean another Court, 
having jurisdiction and competent to execute that 
decree, having regard to the amount or value of the 
subject-matter of its ordinary jurisdiction. Nara- 
sayya у. Venkata Krishuayya, I. Г. R 7 Mads 
397, dissented from. DURGA CHARAN MoiUMDAR 
v. ОматавА Gurra — . L L. Ru 16 Calc., 465 


of its 


191, —__________ Ciril Procedure 
Code, з. 223— Transfer not through District Court. 
— Two decrees were passed against the same defen- 
dant in the Court of a District Munsif and on the 


e 
suit attached and brought to sale 
the judgment-debtor’s interest in a benefit fund. 
"The other decree-holder applied for ratcable distri! 
tion, hia decree having been transferred for execution 
to the subordinate Court directly, and not through the 
District Court. Held (1) that the direct transfer of 
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the decree of the District Munsif was not illegal; 
(2) that the Subordinate Judge had inherent juris- 
diction to execute the decree of the District Munsif, 
KELU г. УІКНІЗНА . LL. R., 15 Mad., 345 


193. Civil Procedure 
Code (1882), ws. 25, 298—Madras Civil Courts 
Act, в. 19—Jurisdiction of Munsife Couri— 
Execution of decree of superior Cowrt.—Às in 
suits, so in exceution-proccedings the competent 
forum is ordinarily that indicated by в. 12 of the 
Civil Courts Act, but in the five cases mentioned 
in в. 228 of the Civil Procedure Code special 
reasons exist for departing from that rule aud 

р а special or extraordinary jurisdiction, the 
objec f is to scure to judgment-creditors in 
certain саяев a special facility or convenience. The 
condition as to the jurisdiction of the subordinate 
Court to which а апі can be transferred under в, 25 
of the Code of Civil Procedure is not laid down in 
в, 223 of tho Code, which relates to transfers of 
applications for execution of decrees, and was 
omitted therefrom for the special reasons mentioned 
therein, Narasayya v. Fenkatakrishnayya, I. L. 
R., 7 Mad., 897, followed. Gokul Kristo Chunder 
v. Aukhil Chunder Chatterjee, Г. І. Ry 16 Cale. 
457, and Durga Charan Mojumdar v. Umatara 
Gupta, 1. L. Ry 16 Caley 465, dissented from. 
SHANMUGA PILLAI е, RAMANATHAN CHETTI 
[L L. R., 17 Mad., 800 


M — — Decree of Small 
Cause Cowrt— Documents to be transmitted. with 
decree—Civil Procedure Code, 1859, ss. 286, 287.— 
Process of execution against the person or personal 
property of a judgment-debtor may be issued on the 
decree of a Court of Small Causes by а Court in 
another district. Before issuing such process of exe- 
cution, the Court receiving the decree is bound to 
that the provisions in as. 286 and 287 of the Civil 
Procedure Code have been strictly complied with. 
The documents required to be transmitted for the 
purpose of obtaining execution are в copy of the de- 
cree and a certificate of any sum remaining due under 
it, together with в copy of any order for execution 
that may have been passed. VENKATA BUBIA e. 
SIABAMAPA . ‹. . . 4 Med, 


194. — — — — — — — Offer with 
jurisdiction both of Munsif amd Small Саше 
Court.—A certificate of non-satisfaction under Act 
XI of 1865, s. 20, having been obtained from the 
Court of Small Causes at Arrah, the decree was trana- 


(whose 
‘ourt), 


jurisdiction was transferred to the Mansif’s 
с had jurisdiction to decide the objection. Боомт 


Doss г. BRooBUN LALL 34 W. R., 151 
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195. —£ — — — Decree of Small 
Cause Court — Civil Procedure Code, 1859, г. 287— 
Act IX of 1850, s. 78.—Although the Court of Small 
Causes at Bombay has power to enforce its decree 
against moveable property only, yct if that decree be 
transmitted to в Court to which the Cole of Civil 
Procedure applies, the latter can, under в. 287 of 
that Code, enforce it against immoveable property 
also. Quere— Whether a Court exeenting the deeree 
of в Small Cause Court under в. 78 of Act IX of 1850 
could enforce it against immoveable property. IN RE 
Jaexvax Naxasmar =. L L. В.,1 Вот. 82 


196. — — — — — — — Decree of Small 
Cause Court—Act ХТ of 1665, г. 20.—Under в. 20 
of Act XI of 1865, a Court of Small Causes may 
transfer а decree for execution to another Court not 
only when there has been a sale of such moveables of 
the debtor as the judgment-creditor has been able to 
discover, and the proceeds of such sale have not been 


sufficient to satisfy the decree, but also when по sale | 


has taken place at all and the decree remains unsatis- 
fied by reason of there being no moveable property of 
the judgment-debtor which can be found within the 
jurisdiction capable of being sold. Ix THE MATTER 
or CHANDRA Както Biswas . ЗС. L. R., 558 


197. —___ Jurisdiction of 
Small Cause Court—Act ХТ of 1865, s. 20.—Except 
in the manner allowed by s. 20, Act XI of 1865, the 
Judge of а Small Cause Court could not send а deeree 
of his own Court for execation by another Court, nor 
could he issue an order under s. 208, Act X of 1877, 
out of his own jurisdiction. Hossein ALY e. ASHO- 
TOSH GANGOOLY . . . . SC. L.R,30 


PARBATI CHARAN г. PANCHANAND 
[1. L. R., 6 AlL, 243 


198. Change of ju- 
risdiction in districts—Held that after the orders of 
Government of 1867, dividing the whole of the juris- 
diction of the Principal Sudder Ameen of Rajshahye 
into two portions, the Small Cause Court Judge of 
Pubna alone had jurisdiction to perform in th 
of Pubna the duties which, but for those ord 
have been performed by the Principal Sudder Ameen 
of Rajshahye. SHAMASOONDUREE Denia г. Віхорв 
LALL PAKRASHEE . . . 14W.R, 396 


199. Code of Civil 
Procedure (Act XIV of 1582), ss. 223 and 649— 
Bengal, N.+ W.P., and Assam Civil Courts Act (XII 
of 1887), в. 18— Re-distribution of local areas, 
Effect of—Jurisdiction of Munsif.—4A obtainc 
в decree against В in the Court of the First Munsif 
of Howrah. After the decree, the local area, within 
which the cause of action arose and the judgment- 
debtor resided, was transferred from the First to the 
Second Munsif. On an application by for the exe- 
cution of his decree in the Court of the Second Munsif, 
which allowed exccution,—Held that the Second 
Munsif had no jurisdiction to entertain the application 


DIGEST OF CASES. 


| the Court of the Subordi 


( 2882 ) 


EXECUTION OF DECREE—continued. 


8. TRANSFER OF DECREE FOR EX Neon 
AND POWER OF COURT AS 
CUTION OUT OF ITS JURISDICTION 


—continued. 


and allow execution, and that the application 
ought to have been made in the Court of the 
First Munsif which passed the decree. — KaLtPADO 
МОКЕВОЕЕ г. Dixo Nata MCKERJER 

[L L. R., 25 Calc., 815 


200, — — — — — — —  — Bengal, N-W. 
P.s and Assam Civil Courts Act (XII of 1887), 
2. 18, cl. 2—Transfer of Property Act (IV of 
1882), ss. 88, 90—Sale im execution of mortgage 
decree—Execution of decree.—When Subordinate 
Tudzcs are appointed by the Local Government with 
jurisdiction over the whole of a district, the District 
Judge is not competent, under в 13 (2) of the 
Bengal, N.-W. P., and Assam Civil Courts Act, to 
assign to them different arcas во an to limit or define 
their respective jurisdictions, The Court of such a 
Subordinate Judge which passed a mortgage-decree 
is therefore the only Court competent to entertain an 
application for the excention of the decree and to 
make an order in furtherance thercof, even when the 
execution is sought by the sale of property other 
than the mortgaged property lying within the district, 
but outside the area assigned to it by the District 
Judge. Насис Korn v. Gotan CHAND 

[L L. R., 27 Calc., 272 

301. —______—___-_ Power of Court 
executing decree—Procedure—Decree of Small 
Cause Court sent for execution to Court of Subor- 
dinate Judge—Mofussil Small Causi ri Act, 
XI of 1565, в. 20, Certificate under—Cieil Proce: 
dure Code (Act XIV of 1882), s. 239—8fay of 
execution.—The plaintiff, having obtained а deeree 
against the defendant in the Court of Small Causes 
at Poona, applied, under s. 20 of Act XI of 1865, to 
te Judge at the same 
place for execution azninst. the immoveable property 
of the defendant, Notice having been issued to the 
defendant under в, 248 of the Civil Procedure Code 
(Act ХІУ of 1882) calling upon him to show cause 
Why execntioa should mot lame against him; hic 
appeared and applied to be allowed to pay the 
judgment-debt by instalments, alleying that he was 
an agriculturist, and pleading his inability to pay in 

sum, The plaintiff denied that the defendant 
griculturist. The Subordinate Judge raised 

hether the defendant was an agri- 
culturist, and, having after enquiry found the issue 
in the affirmative, was of opinion that the decree 
should be considered а nullity and should not be 
executed, inasmuch as, the defendant bring an agri- 
culturist, the Court of Small Causes had no jurisdi 
tion to pass it. On reference to the High Court,— 
Held that the Subordinate Judge was not competent 
to question the validity of the Small Cause Court 
decree, his duty being confined to enforcing it, on the 
* presentation of a copy of it а certificate,” as pro- 
vided by s. 20 of Act XI of 1865. Nor could he 
take any notice of the statns of the defendant as an 
agricultnrist, The only course open to the defendant 
was to apply to the Small Cause Court for review 
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judgment, for which purpose the Subordinate 
‘of the decree as pro- 
(het 


Civil Procedure Code 
ХІУ of 1882). KASTURSHET JAVERSHET v. RAMA 
KANHON . . . LLB,10 Bom, 65 


202. ———————— — Transfer of 
executionsproceedings by District Judge from one 
Small Cause Court to subordinate Court —Cicil 
Procedure Code Amendment Act ( VI of 1992), 4— 
Rateable distribution—Ciril Procedure Code 
(1882), за. 25, 293 (d), 295, and 647 — District 
Judge, Power of —Subordinate Judge, Power of.— 
‘A District Judge has power under s. 25 of the Civil 
Procedure Code (XLV of 1812), or under that section 
read with s. 647, to transfer exccution-proceedings in 
a Small Cause Court to the Court of a Subordinate 
Judge. The ruling in the case of Balaji Ranchod- 
das v. Mohunlal Dulsukram, I. L. Bud Bom., 680, 
that these sections apply to ‘excention-proceedings 
in Small Cause Courts, is not affected by the explana- 
tion to s. 4 of Act VI of 1892. Execution-pro- 
ceedings under в decree against 4 in a Small 
Censo Court were transferred by a District Judge 
to а Subordinate Judge's Court where execu- 
tion was proceeding against 4 under another decree, 
UM it waa objected that, as by the coucluding part. 
graph of e. 25 of the Civil Procedure Code the 
attachments under the two decrces would be in different 
oerte, e. 295 of the Code would not apply and 
rateable distribution could mot be granted. Held 
That the last paragraph of s. 25 did’ not convert the 
Subordinate Judge’s Court into & ‘Small Cause Court, 
but only provided for the trial of the suit, which had 
been trausterred, being conducted by the Subordinate 
Judges Court as a Small Cause suit, Quere— 
Whether в Subordinate Judge, ‘under cl. (d) of s. 228 
of the Civil Procedure Cole (XIV of 1882), can 
transfer в decree for execution to a Court of Small 
Causes when the property attached is situate within 
the local jurisdiction of the Subordinate Judge. 
KuisuwA VELJI MARWADI v, Buav MANSABAM 
OLE, 


., 61 


by which execution was regularly issued, Held that 
пу Judge's Court hal jurisdiction to entertain a 

jenti though made 
hment of a Principal Sudder 


Wooxa Moves BARMONEA > + .В., 
204. — District of 
North Canara— udder 
‘Ameen.—A десті Sudder 
Ameen of 
district was transferred to the Bombay Presidency 
should be executed by the first class Subordinate 
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AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— continued. 

Judge who has succeeded to the Court and functions 

‘of such Principal Sudder Ameen, and cannot by him 

be delegated for execution by в second class Subor- 

dinate Judge, though the amount of such decree be 
less than 85,000. The provision in the Bombey 

Courts Act (XIV of 1869) that in suits under #5,000 

the second class Subordinate Judges only shall have 

jurisdiction, doce not affect the execution of decrees 

[oed before that Act came into force.  PIBJADA 

ABARUDIN ©, VENKAT . 9 Bom, ЦЗ 


Си Proce- 


Crüecroe-holder by в District Court for possession and 
mesne profits, und possession, after 
Which the case was struck off on account of his delay. 
He appealed to the Privy Council and was success- 
ful, and applied within three years of the Privy 
Council decree to complete the execution. Held, 
though 11 years had elapsed since the case was struck 
off, he was entitled to have the mesne profits ascer- 
tained without any fresh certificate, BURORIA AHUN 
Bases Korr v. JOOBRAJ SINGH. . 33 W. R., 225 

206, —————————_ Ciel Proe 
dure Code, 1859, в. 294—Court of Agent for 
‘Sirdars—Decree against Sirdar's eon.—Under the 
authority of s. 284 ef seg, the Court of the Agent 
for Sirdars, not having jurisdiction over » Sirdar's 
won who is not himself a Sirdar, cannot transfer а 


passed against the ‘Sirdar to в Civil Court for 
" To obtain enforcement 


obtained в decree against B, a Sirdar, in tho Court 
of the Agent for Sirdars, Tho decree was executed 


status as » Sirdar under the exclusive jurisdiction 
Of the Agent did not descend to his sons, and the 
decree was transferred to the Court of the first class 
Subordinate Judge at Abmednaj 
Various objections were taken to the execution of the 
decree by that Court, but none оп the ground that 
the Ageut’s decree could not be executed by а mere 
transfer to an ordinary Civil Court. The case went 
up twice to the High Court, under whose orders the 
ЗР cation was for several years continued in favour 
Gf A's representatives against the catate of B's 
Sous. Та 1885, ono of A's representatives assigned 
his interest under the decree to Cand D. There- 
‘upon the transferees, С and D, applied to the first 
elass Subordinate Judgo at Ahmednagar to have 
their names substituted in tho place of tho transferor 
in the execution i Subordinate 
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AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
—continued. 

Judge rejected this application on the ground that 

execution bad been going on for several years 

contrary to the ruling in Khusaldas у. Sakharam 

Ramchandra, 12 Bom., 212, which laid down that 

the Agent’s decree could not he excented by a mere 

transfer to an ordinary Court, the remedy in such 
cases being by a suit on the decree. On this ground 
also he refused to recoznize the transfer of the 
decree. Held that, though the exccution-proceed. 
ings in this caso had been for many years irregularly 
conducted by в mere transfer of the Agent's decree 
toan ordinary Civil Court, still, as the Court which 
carried on the execution had jurisdiction to grant 
the same relief if а suit had been brought upon the 
decree, the irregularity, having been acquiesced in, 

did not vitiate the former proceedings in execution, 

VisuNU SAKHARAM NAGARKAR r. КызимАНАО 

Manga ë . . - LL.B, 11 Bom, 153 


Nano HARI v. АМРОВМАВАТ 

[L L. R., 11 Bom., 160 note 
M Assessment of 
decree after transfer, and irregular payments made 
under it to purchaser.—Where a decree-holder, who 
had obtained decree in the Civil Court of Loodhi- 
ana, which had been transmitted to Saharunpore for 
execution, assigned his decree before the Saharunpore 
Court to в third party, without the knowledge or 
cousent of the Loodhiana Court, aud moneys were 
paid to the purchaser by the judgment-debtor on 
such assignment, and the assignment was subse- 
ently, on objection being taken, sanctioned by the 
Gail urt of Loodhisus,—He/d, on в suit for the 
refund of such moneys, that, although they were 
Paid under an irregular sanction of the Saharunpore 
Court, yet, as at the time of payment the pur- 
chaser was undoubtedly entitled to receive them, and 
the irregularity of the procedure of the Sabarunpore 
Court had since been cured, and the purchaser was 
now in a position to execute the decree, that it would 
be clearly inequitable to order the refund of the 
money on the score of irregularities. Монох LALL 
v. Baroo MULL . M . . вм. W.,69 
209, — — — — — — Concurrent 
orders for execution т different districts —Power 
of Court.—A Court has power to send its decree for 
concurrent execution into several places, although in 
its discretion it may refuse to exercise such power, 
Sagopa Рвлвар MULLICK v. LucHMIPUT SINGH 
Doosva . 10 B. L. В., 214: 17 W. R., 289 
{4 Moore's L A., 529 
810. Execution 
simultaneously in two or more districts, —A. decree 
may be executed simultaneously in two or more 
districts. Saroda Prasad Mullick v. Luchmiput 
Singh Doogur, 10 н L. R., 214, followed. Kristo 

Ківновв Dorr о. RooPLALL Dass 
[L L. В., 8 Calc, 687: 10 C. L. R., 609 
— Simultaneous 


al, —— 
attachments under same decree.—Two executions of 
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AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
—continued, 

the ваше decree, во far as attachment of different 

properties of the judzment«debtor is concerned, may 

proceed simultancously, thouzh ordinarily the sales in 
execution should nat take place sünultancously. 

Анмер Cuowbuny t.Kuatoon ТС. L. R., 587 

213. Simultaneous 
execution of decree by rival decree-holders.—The 
rights of rival deeree-holders taking out execution 
against the same judginent-debtor considered, Lana 

Moisi THAKAR v. KASHIBAI 

[L L. R., 10 Bom., 400 

213. - Power of Court as to exe- 
cution out of its jurisdiction —Erecu/ion of 
decree of Revenue Court by Civil Court.—Where 
execution was sought of a decree which was passed in 

1850, and which could not be executed by the 

revenue authorities in consequence of the transfer of 

its jurisdiction in such matters to the Civil Courts,— 

Held that the Civil Courts had jurisdiction to enter- 

tain the application. LUCHMER KANT GHOSE v. 

BAMUN Dass MOOKERJER 17 W. R., 472 

214, — Purchase 0) 
decree obtained by judgment-debtor—Act VIII of 

1859, s. 258.—A obtained a decree in the Ходаса 

Court against В, who had obtained a decree against 

С in the Beerbhoom Court. 11е latter was attached 

by the Nuddea Court, aud sold to .4 in execution of 

his deer A then petitioned the Beerbhoom Court 
for execution inst C. Held that the Nuddea 

Court had jurisdiction to attach and sell. B's decree 

against C, and A had a right to apply to the Beer- 

bhoom Court for execution thereof. КАМВАКЗН 

CHETLANGI г. BANWARI GOBIND BAHADUR 

[2 B. L. R., A. C., 65:10 W. Е., 357 


215. Ground of 
transfer for ezecution—A decree of the Court of 
the Subordinate Judge of Moorshedabad was sent 
to the Court of the Subordinate Judge of Rajshahye 
for execution, and certain property was attached 
in that district. А claimant of the attached property 
then obtained from the former Court an order on the 
second Court to send the record back aguin to Moor- 
shedabad, for the purpose of exceuting the decree 
there, on the ground that the judgmentedebtor had 
property in that district; and also on the allegation, 
unsupported by oath, that the property sought to be 
attached in Rajshahye was his. /7e/d that the Sub- 
ordinate Judge of Moorshedabad had acted with- 
out jurisdiction, and the record must be sent back to 
the Court of the Subordinate Judge of Rajshahye for 
execution, Held also that the claimant had no 
locus standi in the Moorshedabad Court to make 
such application. INDRA CHAND DUGAR о. GOPAL 


CHANDRA SHETIA 
[3 B. L. R., A. C, 181: 11 W. R, 557 


216. T — — — Sale of estate 
partly within and partly without the jurisdiction 
—Civil Procedure Code, ss. 249, 294, 295, and 286 
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& TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS ТО EXE- 
CUTION OUT OF ITS JURISDICTION 
—continued, 

—Certificate of non-exerution.—A moncy-decree was 

made by the Judge ot the 24-Pergumials against 

a mortgagor who was possessed of property in the 

24-Perguunahs, and also of an estate called Kismut 

Kosduha, 18 mouzuhs of which lay in Zillah 24-Per- 

gunnahs and 42 mouzubs in Zillah Nuddes, The 

Whole estate was entered in the is of, and the 

Government revenue was payable in, tl 


was within his jurisdicti 
under в. 285 of the Civil Procedure Code to the 
Judge of Nuddea, stating that no portion of the 
amount of the decree had been realized by the Court 
of the 24-Pergunnahs, Thereupon Kismut Kosdaha. 
was attached and sold by order of the Nuddea Court, 
In a suit brought against the purchaser for possession 
of the 18 mouzahs lying in the 24-Peryunnahs by a 
person who claimed to have bought the right, title, 
and interest of the judgment-debtor in those mouzahs, 
but who, in fact, was not the real purchaser,— Held 
that, although the Court of the 24- Pergunnahs strictly 
ought not to have granted the certificate until the 
property in the 24-Pergunuahs had been sold, the 
error in eo doing did not make the certificate void, or 
avoid the proceeding in the Nuddea Court, Kismut 
Kosdaha being substantially in the Nuddea District. 
KALLY Рвозоко Bose r. DINONATH MULLIOK 

M В. L. R., 56:19 W. R., 434 


217. — — — — — — Decree on mort- 
gage—Sale in execution of decree—Property in 
different districts—Ciril Procedure Code (Act X 
of 1877), s. 19.—A suit was instituted on a mortgage 
of a single revenue-paying estate in the Court of the 
Subordinate Judge of the district of Backergunge 
under the provisions of в. 19, Act X of 1877, and a 
decree was obtained for the sale of the mortgaged pro- 
perty. On an application for execution of the decree 
to the Court which passed it,— Held that the Court 
was competent to order в sale of the whole of the 
mortgaged property, though only в portion of it was 
situated in the ына of Bockergunge. Kally 
Prosunno Bose у. Dinonath Mullick, 11 B. L. Buy 
56, followed, Внсвкоов CHUNDER бооно e. 
AXEERRUNNISSA Кнлтоох LL, R., 8 Calo., 708 


, —— Power of Mun- 
sif’s Court to execute decree against property out 
of its local jurisdiction.—In execution of в decree, 
property situate in three Munsifis—viz., Serajgunge, 
Pubna, and Nattore, all three being at that time por- 
tions of the district and subordinate to the Court of 
Eajshahye—was attached and sold by order of the 
Court of the Munsif of Serajgunge. Held, by ana. 
logy to the principle on which the case of Kalli 
Prosunno Hose v. Dinonath Mullick, 11 В. L. Ro 
56: 19 W. R., 434, was decided, that the sale was 
not necessarily limited only to the portion of the pro 
perty situate in the Munsifi of Serajgunge, but that 
that Court mizht have jurisdiction to make a valid 
вые of the whole estate, although it might be more 
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convenient in such a case that the sale should be 
held by a superior Court having jurisdiction over the 
entire district, Raw LALL MOITRA e. ВАМА SUN- 
DARI Dasa  . — . L L. B 18 Calo, 807 


319. —————————— — ——- Power of local 
Court to sell portion of estate in execulion of 
decree outside its jurisdiction.—A Court having 
local jurisdiction is competent to sell in execution of 
a decree one or more outlying portions of an estate, 
even though the greater yortion of that estate is not 
within its jurisdiction, Sum NARAIN SINGH v, 
Go»ixp Dass BHUKUT — . 93 W. В., 154 


220, — — — — — — — — Ciril Procedure 
Code, 1859, s. 286— Munsif— Power of execution 
of decree out of local jurisdiction.—A Munsif is not 
competent, under Act УШ of 1859, в. 286, to bring 
to sale property lying without his own jurisdiction, 
without reference to any other Court. Nawas ALI 
с. Сив МАНОМЕр . . 23 W. R, 2383 


221, — — — — — — — — Power of Mun- 
sif to attach and sell property, part 4 which is 
out of his jurisdiction.—Where a Munsif orders the 
attachment and sale of a talukh, part of which lies 
outside the jurisdiction of his Court, the order is, as 
regards this latter portion, a nullity, and an attach- 
ment and a sale pursuant to the order are void, The 
order of в Court which is not empowered to make 
any order at all doce not stand on the same footing 
as an erroneous order by a Court empowered to deal 
with the subject-matter of that order. The failure 
to object to в sale, if the Court had no power at all 
it, docs not make the confirmation thereof 
‘The limitation of the remedy by sepa- 
rate suit contained in Act VIII of 1859, в. 257, 
applies to cases where в Court acte wrongfully 
within its juridiction, and not to cases where a 
Court has gone wholly out of its jurisdiction. Kale 
Prosunno Bose у. Deno Nath Mullick, 11 В. Г. 
В. 66: 19 W. Е. 434, and Nawab Ali v. Urip 
Mahomed, 28 W. R., 233, considered, UNNOCOOL 

Сионрив Снотринх г. Husey Мати Коохроо 
[3 C. L. R., 384 


———— Sale by local 
Court of property, a portion of which is not within 
ite jurisdiction.—Where an estate consisting of 18 
mouzahs, 3 of were situate in the district of 
P and 15 in the district of б, was sold in the Court 
of the latter district in execution of a decree, it ap- 
peared that, although no notice had been issued in 
tho district of P, the whole of the lund revenue and 
local rates were paid into the treasury in the district 
of G. Held that under the circumstances the sale of 
the estate in the district of Œ was not without juris- 
diction. Sce Unnocool Chunder Chowdhry v. 
Nath Koondoo, 2 С. L. R., 834, and Kally 
Prosono Bose v. Denonath Mullick, 11 В. Г. К, 
56: 19 №. В. 434. GUNGA NARAIN GUPTA r. 
ANNADA Moyes Воввоолхвк . 19 С.І, R., 404 
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223. — -- Mortgage 
decree for sale of properties in different districts 
and jurisdictions—Civil Procedure Code (Act XIV 
of 1852), ss. 19, 228 (c), ach. IV, form 128— 

rurisdiction.—A decree obtained in a suit brought 
under the provision of в. 19 of the Code of Civil Pro- 
cedure in the Court of the Subordinate Judge of 

Majehabye on в mortgage of certain properties 

situated in the districts aud jurisdictions of Raj- 

shahye and Nyadumka directed that the properties 
mentioned in the mortgage should be sold and the 
proceeds applied in payment of the mortgage-debt. 

‘The properties were sold by the Court of Rajshahye. 

Held that the authority given by в. 19 of the Code 

included an authority to make the order for the sale 

of the properties, and that the Rajshahye Court was 
within ite jurisdiction in dirceting and carrying out 
the sale. Quere — Whether, where a sale takes place 
under в money-deeree of property partly within the 
local limits of the Court whose decree is being 
executed, and partly without that Court's jurisdic- 
tion, the sale of the property without the jurisdic- 
tion would be valid and binding in consequence of 
the provisions of ss. 19 and 223 of the Code of Civil 

Procedure, Per нозв, J.—8. 223 of the Code of 

Civil Procedure merely provides that, when it may 

be necessary for а Court to send а decree for execu- 

tion to another Court by reason of the property being 
situate beyond its local jurisdictiou, it ought to do 
во; and the words of sub-s. (с), “sale of immove- 
able property situate without the local limits of the 
jurisdiction of the Court which passed it,” contem- 
plate a caso where the whole of the property, and 
not any portion of it, is situate beyond the local 
limits of the Court which passes the decree. 
Massxk v. STEEL & Co. ILL. 14 Calo., 661 


jurisdiction at time of application—Ciri 
dure Code (Act XIV of 1852), a. 223 (¢)—Juriadic- 
fiom.—A mortgage-decree was passed directing the 
sale of certain property wholly situate within the 
local limits of the jurisdiction of the Court which 

d the decree. After the decree, the district 
within which the property was situate was trans- 
ferred and placed under the local jurisdiction of 
another Court. The judgment-debtor then applied 
to the first Court for execution of the decree, and 
thereupon the judgment-debtor objected that that 
Court had no jurisdiction to entertain the application 
or to direct tho sale of the property. Held that 
that Court had authority to execute its own decree 
and bring the property to sale. Held, further, that 
в. 223 (с) of the Code of Civil Procedure does not 
curtail the power of а Court to execute its own decree, 
but gives it а discretion either to execute the decree 
iteclf от, on the application of the decree-holder, to 
send it to another Court for execution, and thereby 
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extends, rather than limits, the Court's power. Kar- 
TICK NATH PANDEY г. TILUEDHARI LALL 


[L L. R., 16 Calo., 667 


Power to pass a decree for sale of a property has also 
power to carry out ite decree by selling that property, 
whether any portion of that property be within the 
local limits of ite jurisdiction or not. Per GHOSE, 
J.—S. 223, cl. (c), of the Civil Procedure Code 
leaves it to the discretion of the Court to send the 
decree for execution to the Court having local juris- 


diction, Maseyk v. Steel $ Con I. L. В. 14 Calc, 
661, commented on, Gort МонАн Roy r, отвакт 
NoNDUN SEN . I. L. R., 19 Calc., 13 
—— Properly ош. 

ction of Court—Mortgage-decree—Ciril 

Code (1882), ss. 19 and 223.—A Court 


that has jurisdiction to pass в decree for the sale of 
property comprised in а mortgage has also power to 
carry out its decree by selling the property, even 
though a portion of the property be situate outside 
the local limits of its jurisdiction. Gopi Mohan 
Roy v. Doybaki Nundun Sen, I. L. R.,13 Cale., 13, 
followed. "Prem Chand Dey v. Mokhoda Debi, 
I. L. Ry 17 Calc, 699, distinguished. TINCOURT 
Daya о. SHB CHANDRA Pat CHOWDIURY 
(LL. R., 21 Calo., 639 
JAGERNATH SAHAI r. Dr? Rant Ковв 
[L L. В. 23 Calc., 871 
297.- — sá -- Attachment of 
assets of a judgment-debtor outside the jurisdiction 
of the attaching Court—Procedure.—'The plaintiff, 
having obtained a decree against the defendant in 
the Court at Bhussval, sought to execute it by 
attaching a moiety of the defendant's pay. The 
defendant was sorter in the Railway Mail Service, 
and travelled between Bhusaval and Nagpur, at 
which latter place he resided and reccived his pay. 
By an order of attachment issued, at tho plaintiff's 
instance, by the Bhusaval Court to the defendant's 
disbursing officer at Nagpur, a moiety of the defen- 
dant’s pay having been withheld by that officer, the 
defendant applied to the Bhusaval Court to cancel 
the order, contending that it was illegal, as neither 
he nor his disbursing officer resided at Bhusaval. On 
reference to the High Court,—Held that the order 
of attachment was u/fra vires, as neither the defen- 
dant nor his disbursing officer resided within the 
jurisdiction of the Bhusaval Court. The proper 
procedure was to send the decree of the Bhusaval 
Court for exccution to Nagpur, where the disbursing 
officer resided, and where the defendant’s pay was 
availablo for satisfaction of the decree. RANGO 
JAIRAM r, BALERISHNA VITHAL 
[. L. R., 13 Bom., 44 


Goral r, Laver . LL. В. 12 Bom, 45 note 
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9. EXECUTION BY COLLECTOR. 
328. — — - - Right of creditor under а 


DIGEST OF CASES. 


imple money-decree obtained after pro- : 


be entered in list of creditors prepared 
der в. 332B—Ciri! Procedure Code (1952), 
4522, 322.4, 322 В, 325, and 326—Cicil Procedure 
Cok (1877), s. 326.— Held that the assignecs of a 
d for money obtained against a person whose 
PTODWty had been taken over by the Collector under 
в. S2Kof Act X of 1877, whilst such property was 
сре management of the Collector, were not 
(o be placed on the list of creditors prepared 
lector under в. 322 of Act XIV of 188? 
and thatjn any сазе, application to be placed on the 
said list À creditors should have been made to the 
Collector, Àd not to the District Judge. MORARI 
Das v. Согұстов оғ GHAZIPUR 
[L L. R., 18 AIL, 318 


—— Decree transferred for 
execution táCollector—Ciei! Procedures Code 
(1882), ss. 320 ku 322 A— Collector not authorized 
to hear objecliot to execution of decree so trans- 
Serred.—Where nNecree for money bas been trans- 
ferred for executioko the Collector under the provi- 
sions of в. 300 of & Code of Civil Procedure, the 
Collector is not autiyized under s. 322A to hear any 
objection by the partys interested in the proper 
advertised for sale to tle sale of that property, nor is 
it any part of the Collwtor’s duty to decide whether 
the property has or has aot been properly attached. 
ONXAR SINGH г. Мона» UAR 

c L. R., 20 ALL, 428 


НЯ has been tanen over by the Collector 


X 
10. DECREES OF COURTS OF NATIVE 
STATES, 


230.— — — Foreign jtdgment—Execu- 
tion in British India of foreign judgmont 
Ciril Procedure Code (Act XIV of 1882), ss. 2294 
and В and 245B— Decree obtained vithout jurisdice 
tion and by fraud—Jurislictiom —The. plaintiff 
obtained a decree against the defendant in the Zillah 
Court of Angikarmal, in the State of Cochin, The 
defendant was a resident in Bombay, and the plaintiff 
sought to execute the decree ngainst him in Bombay. 
Notice under в, 245B of the Civil Procedure Code (Act 
XIV of 1882) was served upon the defendant calling 
upon him to show cause why he should not he com- 
mitted to jail in execution. ^ The plaintiff relied upon 

. 229B of the Civil Procedure Code, "The defendaut, 
as cause against the execution of the deeree, allezed 
that the decree was passed by the Cochin Court 
without jurisdiction, and that it had been frandu- 
ently obtained by the plaintiff. The Court refused 
to commit the defendant. Held, on the facts as 
presented in the affidavit, that the Court in Cochin 
had no jurisdiction over the defendant, aud that the 
Plaintiff obtained the decree by misrepresentation and 
concealment of essential facts. Held also that the 
Court was entitled to exercise a judicial discretion 
as to whether it would put into force the provisions 
of s. 229 B of the Civil Procedure Code, Хо duty is 
cast upon the Court to execute a decree which can be 
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10. DECREES OF COURTS OF NATIVE 

‘ATES — concluded. 
shown to have been passed without jurisdiction or 
obtained by fraud. S. 229В of the Civil Procedure 
Code docs not remove the deeree of a Native State 
falling within its purview from the category of 

n judgments, It merely alters the procedure 
by which such а judgment can have effect given to 
it in British India. Notwithstanding the section, 
such a decree still remains a forcign judgment, and its 
effect is removed by showing want of jurisdiction in 
the Court which passed it, The Court is not bound 
to execute the decree of a foreign Court which has 
been obtained by the fraud of the plaintiff. Where 
execution of such а decree is sought, relief ean only 
be obtained by pointing out the fraud to the execut- 
ing Court and asking that Court to refrain from 
executing the decree. ‘The Court will not send 
British subjects subject to its territorial jurisdiction 
into в foreign country to seck to be relieved from в 
fraudulently obtained decree, but will itself refuse to 
give effect to such a deeree. Mesa Hast AHMED r. 
PunxANUND Nursey . L L. В, 15 Bom., 216 


11. MODE OF EXECUTION. 


(a) бвхввлыл, AD POWERS or OFFICERS IN 
EXECUTION. 


231. — ———— Decree how constructed 
for purposes of execution.—A decree cannot be 
extended in execution beyond the real meaning of its 
terms, BUDAN г. RAMCHANDRA BHUNJGAYA 
[L L. R., 1l Bom., 537 
232. ———— Division of decree —Ezecu- 
tion in portions.—A decree cannot be executed, nor 
can it be seized and sold, in portions. HARO SANKER 
SANDYAL r, TARAK CHANDRA BHUTTACHARJEE 


[3 B. L. R., A. C., 114: 11 W. R., 488 
See Мохо Соомлн FUTTEHDAR г. BUNSO GOPAL 


Sauoy . . 23 W. R., 342 
and бооров Sanor r. DHONESSUB Korn. 

[7 C. L. R, 117 

233. Sererance of 


ut under decrec.— The right under a deeree cannot 
be severed во that the remedy against the persou cau 
remain in or pass to one, and the alternative remedy 
aguinst the property pass to another, PADMANABHA 
v. THANAKOTI .. I. L. R., 2 Mad., 119 
234. - - Decree for. land 
amd for certain papers—Splitting execulion.— 
Where a judzment-creditor, proceeding to execute а 
decree for land and certain papers, failed to find the 
papers, and then instituted further procecdiuga, either 
to get them or the money payable in default, — Held 
that he had adopted the only course open to him, aud 
there was no splitting up of the decree into different 
executions, WoowA Сисих Снозрнит e, Комо- 
gay Karske Daves 25 W. R., 58 
‚ 235. ————— Decree having continuous 
operation—Decree needing yearly execution.— 
Wheres decree is one of continuous operation, taking 
eflcet ва each year furnishes proceeds for its satisface 
tion, ‘it must be executed each year according to the 


\ 
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law of procedure then in force. VismwU SAKHARAM 
NAGARKAR v. KRISHNARAO MAUBAR 
(I. L. R., 11 Bom., 153 


986. — — Adaptation of mode of 
execution to nature vil Procedure 
Code (Act VIII of 1859), s. 212.— The words “ other- 
wise as the case may be” in в, 212 meant that the 
mode of execution was to be adapted in cach case to 
the nature of the particulur relief sought to be enforced 
under the decree. DENONATH RUCKIT r. Murry 
Laut PAUL] Ind. Jur., О. &,, 125: 1 Hyde, 168 


237. — — —— Former mode of execution 
in High Court - Practice of High Court—Ciril 
Procedure Code, 1859, s. 250.— The practice of the 
High Court under the Civil Procedure Code, оп the ехе- 
cution of decrees for money, either against immoveable 
or moveable estate, has been, in the first instance, to 
issue в writ of attachment, and subsequently, on its 
return by the Sheriff duly executed, to issue a writ 
directing в sale. The writ of Л. fa. which issued 
from the Supreme Court was an authority to the 
Sheriff not only to seize, but also to sell. S. 250 of 
the Civil Procedure Code applied neither to execu- 
tions against immoveable property пог to executions 
inst debts due to the defendant ; and in order to 
give to third parties full opportunity of vindicating 
their right before sale and also to give the defendant 
‘an opportunity of paying, it has not been usual to issue 
process of attachment and sale simultaneously even 
against personal property, aud it would not seem to be 
proper to do so, except under special circumstances, 
FINANCIAL ASSOCIATION OP INDIA AND CHINA v. 
PRANsIvANDAS НАВИУАКРАЗ . 8 Bom., О. C., 25 


238. - Decree for sale 
of hypothecated property and against judgment- 
debtor personally — Execution against judgment- 
debtor's person—Decree-holder entitled to pro- 
ceed against property or person as he might think 
fi Where а decree upon а hypotheeation-bond al 

wa satisfaction of the debt from the hypothecated 
property and also from the judgment-debtor personally 
and contains no condition that execution shall first be 
enforced against the property, and where there is ifo 

uestion of fraud being perpetrated on the judgment- 

tor, there is no principle of equity which prevents 
tho decree-holder from enforcing his decree against 
the judgment-debtor’s person or property, whichever 
he may think best. Wali Muhammad v. Turab Ali, 
I. L. В. 4 All, 497, explained, JOHARI MAL v. 
Sasra 7... LL. R, 9 All, 484 


239. Decree of Ap- 
pellate Court—Decree referring to judgment.— 
Whore tho judgment of an Appellate Court directed 
that a cortain sum over and above what had been 
decreed to him in the Court of first instance should 
be decreed to the appellant, but the decree of the 
Appellate Court did not specify the sums that would 
be due to the appellant under that decree, except by 
reference to the judgment on which it was based and 
to the decree of the Court of first instance, — Held 
that, though the decree as thus drawn was informal, 
yet, as the amount due to the decree-holder was 
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ascertainable from the record, and the decree was thus 
practically capable of execution, execution should, 
ва a matter of equity, he granted to the decree-holder 
Jawan MAL e, Ківтсы CHAND 

2.1. R., 13 AIL, 343 


240. __ . Against what property cè- 
cree may be executed —-Property hy pothected 
fo debtor.—Held that a decreo-holder is entitld to 
execute his decree against any property devolvig on 
the judgment-debtor before the decree has beer fully 
executed, aud this without reference to wheter the 
property was hypothecsted to him; and tiat the 
denial of the judgment-debtor that he is int«ested in 
the property which it is sought to make abject to 
execution can have no effect. BULDEO BINGH v. 
Dwarka Doss . . «2 4gra, 169 


241 —— Execution of decree 
against party holding another decree— 
Collector's Court—Sale of decree— Appointment of 
manager.—Where a Deputy Collecor executes a 
decree against a party holding ancher decree from 
his own Court, he ought, instead of selling that other 
decree, to appoint a manager under the provisions of 
Act VILI of 1859 to realize the judgment-debt dne 
thereon, ВамонохрЕв Roy r.BAM CHURN Вок. 
SHEE . 5 . * . .9W.R,972 


242, — —  — Decree declaring lien on 
property without power to sell—Ciril Pro- 
cedure Code, 1859, s. 243.—Where a decree declares 
в decree-holder’s lien on certsin property without dis- 
tinctly declaring his right te sell the same, it may be 
executed as against that property specially ; but the 
usual course of attachment and sale on one band, or 
of attachment sud management under s. 243, 
Code of Civil Procedure, on the other hand, must 
still take place. NCDDYABASHER Dass v. REZA 
CuowpHRY *. . . 16 W. R, 337 


943. ______ Decree against railway 
servant for salary — Consent of debtor to parti- 
cular mode.—The order of a judgment-debtor, 
being a railway servant, upon the paymaster to satisfy 
the decree out of his salary, does not alter the саве ав 
regards the mode in which the Court should execute 
its decree, whigh should be as directed by law and not 
according to £he cousent of the judgment-debtor. 
IN RE MACFARLANE . ` . 


244, / Decree for specific pro- 
perty—Order for production of property by de- 
Jendant after decree.— There ів no provision of tho 
Civil Procedure Code authorizing a Court to call upon 
а defendant to appear in Court aud produce property 
decreed to plaintiff. ‘The decree must be executed in 
the grdinary course. Buozs Вовивов SINGH +. 
Brom Barsman . ON, Wu 819 


. Informality in mode of 
execution—Ground for setting aside execution.— 
In execution-proceedings the Court will look at the 
substance of the transaction, and will not be disposed 
to set aside an execution upon mere technical grounda 
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when they find that it is substantially right. Brs- 
SESSUR LALL SAHOO е. LUCHMESSUM SINGH 
[L. R. 6 L A., 283 
248. — — Warrant of arrest, Power 
of Bheriffs officer in executing- Breaking 
open door—Assault and false imprisonment.—A 
Sheriff's oiliccr in execution of a bailable writ peace- 
ably obtained entrance by the outer door, but, before 
he could make an actual arrest, was forcibly expelled 
from the house and the outer door fastened against 
him. The ойсег obtained assistance, broke open the 
outer door, and made the arrest. Held that the 
officer was justified in so doing. Held also that 
demand of Te-entry under such circumstances was 
not requisite to justify his breaking open the outer 
door.  Quere—If indictment for assault and false 
imprisonment will under such circumstances lie 
against the Sheriff's officer. AGA KURBOOLIE MAHO- 
MED г. QUEEN . . 8 Мооге’в L А. 164 


247. —_____ Power of officer in execut- 
ing decree— Maw/atdar's Court—Bombay Act V 
of 1864.—A Mamlatdar’s Court, authorized under 
Act V of 1864 (Bombay) to give immediate possession 
of lands and premises, has the power to direct the 
breaking open of a door when necessary to give effect 
Вал Dev e. SADASHIV BHAISHAN- 


to its decree. 
xan. . . .  . B Bom, A. C, 158 
, 948. Breaking opem 


le door of house.—A person executing a process 
directing а general attachment of moveable property, 
having gained access to a house, bas a right to remove 
the lock from the door of a room which he has 
reasonable ground for believing moveable property 
to be lodged. KonpasawMy PILLAY е. KRISTNA 
Swamy PILLAY . . . . бМва., 

— А Civil Court 
bailiff, in executing a process against the moveable 
property of a judyment-debtor, has no authority to 
use force and break open а deor or gate, ANDERSON 
©. McQcEEN . . W. RE, Сг., 12 


250. — —П EET Ciril Proce- 
dure Code, 1859, s. 233—Exzecution of warrant 
against moreable property — Atlachment—Remor- 
ing lucks.—Under s. 233, Act VIII of 1859, a nazir, 
authorized to exccute a warrant by attachment of 
moveable property, has power to remove locks put by 
the judgment-debtor on the doors of godowns or other 
places where his property is stored, and put his own 
locks thereou for the purpose of attachment and safe 
custody of the pae. SODAMINI DASI е, JAGES- 
war Ste , 5 В.1. В,, Ap, 27: 13 W. Е., 889 

251. — — — — — — — — Bailiff or nazir 
— Writ of attachment.—A baliff or nazir has author- 
ity to break open the door of а sbop in order to 
execute в writ of attachment, the previously existing 
law on the subject not being altered by в. 271 of the 
new Code of Civil Procedure (Act X of 1877). 
DAMODAR PARSOTAM v, ISHYAR JETHA 

(LLB, 8 Bom., 89 

See SODAMINI DASI е, JAGESwAR SUR 

[5 B. L. R., Ap, 27 
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262. Process of at- 
tachment against person ог goods— Breaking open 
doors.—A Nazir or Sheriff cannot, under a writ of 
attachment, break open a defendant's dwelling-house 
to execute civil process against, his n or goods if 
the outer door d locked, even when he 
nt has absconded to evade such 
execution. The privilege extends to a man's dwell- 
i ве ог out-house or any otlice annexed to the 
Hing-house, but nct to a building standing at a 
distance from the dwelling-house and not forming 
parcel of it. If, however, the outer door of the 
defendant’s dwelling-house be open and the Sheriff 
or Nazir enter, he may afterwards break an inner 
door to take the goods. BAI KUVAR г. VENDIDAS 
GANGARAM , Е . Bom., A. С., 127 


258. Madras Reg. 
IV of 1816, s. 30—Personal property only liubh 
fo attachment in execution of Village Munsif's 
decree.—Uuder Regulation IV of 1816, the decrees 
of Village Munsifs cannot be executed azainst other 
than personal property. Such decrees can be exe- 
cuted by a transferee of the decree and against the 
representative of a deceased judyment-debtor. KA- 
LANDAN ©. PAKRICHI L L. R., 9 Маа, 378 


(b) Аїтввматтув DECREE. 


254. . — — Decree for delivery of 
moveable Property—Specific — alternatire 
amount payable in soney.—Where a decree is for 
the delivery of moveable property aud states tho 
amount to be paid as an alternative if delivery 
cannot be had, the gi must be delivered if capa- 
ble of delivery, but, if not capable of delivery, then 
assessed damages should be paid. КавнЕЕ Nata 
Коовв r. Юевквізто RAMANOOJ Doss 

[16 W. R., 340 


(c) ATTACHMENT, REMOVAL ov. 


255, —  — — Deoree declaring attach- 
ment should be removed.—A decree declaring 
that an attachment should be removed cannot be 
executed for money. Вохро NATH SHAW r. SHUM- 
BHooRAMNUTEE . . . 95 W. R., 59 


(d) Bounvantys. 


250. —— — —- Declaratory decree as to 
boundaries—Proclamation of ^ decree,.—The 
holder of в decree which declares that the boundary- 
line laid down in the survey map as the boundary- 
line of the plaintiff's permanently-scttled estate is 
not tho true boundary-line is not entitled either to 
have the decree proclaimed on the spot or to have the 
line erased from the survey map. BAJKRISHNA 
SINGH г. COLLECTOR ор MYMENSINGH 


[19 W. R., 338 
(e) CANCELMENT OP Leas. 


257. -. Decree for cancelment of 
1еаве.—А decree for caucelment of a lease is virtue 
ally one for possession in supersession of that lease, 
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and may be so executed by a Court under Act X of 
1859, by which it has been passed, Manomep Farz 


Cuowpry v. Sii» Dootares TEWARRE 
06 W. R., 108 

(7) Costs. 
258. ...-— — Costs against guardian of 


a minor or manager of lunatic’s estate. —'The 
Courts have discretion to allow, if the circumstances 
of the case require it, execution of a deeree for costs 
to be taken out against a guardian of а minor, or 
a manager of в lunati estate. OMRAO SINGH г, 
PurxNARAUC SINGH . . . 94 W. R., 264 


See, however, Tara SOONDUREB г. Rasu Mtx- 
гав 12 W. R., 78 


Broso Monus Мозоомрав г, Roopra Narn 
Scxxau Mosoompak — . . 15 W. R., 192 


Komen CnuxpER Sey г. Боввеззсв Doss 
Goorro . . ‹. . . 21W. R, 398 


and SHERAPUTOOLLAH CHOWDHRY г. ABEDOONISSA 
Beze . . . e OW WR, 874 


BREJESSUREE DOSSEE г. KISHORE 1038 
[2i 


5 W. R., 316 


250. Decree for costs in rent 
suit—Charge om lamd—Liahility for costs of 
purchaser.— A decree for costs incurred in a rent 
suit is no charge upon a tulukh in respect of which 
the suit was instituted, and cannot he executed 
against it, A subsequent purchaser of a share of 
such talukh docs not become liable as such for any 

tion of the costs due under such decree. КОМА 

'BOSUNNO SINGHEE г. BOYKANTO NATH GHOSAL 

C. L. R., 504 


260, ————— Order made by a Judge in 
[o ers on client to pay taxed costs of 
his attorney—Ciril Procedure Code, в. 267— 
Right of altorney to ezecufe such order аз a decree 
—Rule 183 of Rules of High Court, Bombay.— 
An order obtained from а Jude in Chambers by an 
attorney against his client for the payment of costs 
ів a decree or order to the exeention of which the 
provisions of Ch. XIX of the Civil Procedure 
Code (XIV of 1882) apply. S. 267 of the Civil 
Procedure Code is applicable to all the property of 
the judgment-debtor ont of which the decree can be 
satisfied either by delivery in obedience tothe deeree 
ог by sale. The words “liable to be seized? con- 
tained in в, 267 of the Civil Procedure Code are 
words of description pointing out the kind of pro- 
perty in respect of which an enquiry can be held, 
viz, any property which is attachable under the 
decree, Property of a judgment-debtor which he 
has mortgaged is prima facie liable to be seiad in 
execution of а decree against him, and the fact that 
he has mortgayed it will not prevent its being 
attached and sold in execution of the decree subject to 
the mortgage-debt. A person may be examined. 
under s. 267, in respect of property which is primd 
facie the property of the judgment-debtor, even 
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although such person may allege that he is в mort- 
gagee in possession of the attached property. Ix 
he Ранма Trikuwpas . LI. Rl] Bom, 614 

See ASSUR Ронзнотам г. RCTTONDAI 
[L L. R., 16 Bom., 152 


(7) Damaces. 


1, —— ————- Decree for damages.— Pro- 
cedure laid down for working out an incomplete de- 
cree for damages. MUNEERUN с. MUSEEHUN 

23 W. R., 139 


(4) DECLARATORY DECREE. 


262. ———— Declaratory decree.—Exe- 
cution cannot be obtained on a merely declaratory 
decree, MUNIYAN r, PERIYA KULANDAI AMMAL 

(1 Mad, 184 


Jeona Кнах 5іхон v. THAKOOREE SINGH 
[2 N. W., 303 


263. ——— — — — — — Decree giring 
party а МАМ to а recurring paument of uncertain 
aums.—A decree declaring a party entitled to а соп. 
ману recurring right to receive certain payments 
in kind, valued at в certain ann sum, cannot be 
executed according to the prov в of the Code of 
Civil Procedure, Tara Cuamiag г. SINGARA 
Спали . 0. . LL.B, 4 Mad, 219 


264, —_____________ Separate uit 
— Mesne profits, Meaning of—Decree awarding 
mesne profits—Construction.—In 1878 the plaintiff 

la deeree declaring that he was entitled to 
ve every year from the defendant 12 per cent. 
of the rents and profits of a certain inam village. 
The decree also awarded mesne profits from the date 
of the institution of the suit. In 1884 the plaintiff 
sought in execution of this decree to recover his share 
of the profits of the village for the years 1882-83 and 
1883-84. Held that the plaintiff could not proceed 
to enforce his rights under the decree by way of 
execution, His remedy was by в suit on the right 
tstablished by the decree. The decree had merely 
declared the right of the plaintiff to a certain share of 
produce, and payment was ordered of mesue profits 
computed according to certain principles Such an 
award was not an award of a periodical payment is 
aternum. The very word “mesne ” implied a termi- 
nus ad quem as well us á quo, and in the absence of 
a special order the terminus was the date of tho 
deeree, Vinayak Амит DESHPANDE г. ABAJI 
НАвАТВАУ . . . LL.B, 12 Bom, 416 


265. — — ——————————— Decree under 
з. 260, Civil Procedure Code, 1832— Decree directing 
performance of specific аса. Held that a decree 
under s. 260 of the Civil Procedure Code which di- 
rected the judiment-debtor to perform certain 
specitic acts, and which also declared rights on the 
part of the decree-holders against him, was not inca- 
pable of being executed under s. 200, on the objection 
that it was only declaratory. Kisnorz Bux Монохт 
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e. DWARKANATH ADIIKART. Kruong Вох Монсхт 
v. PROSONNO CooMAR ADHIKARI 

[L L. R., 21 Calc., 784 

L. E., 21 I. А., 89 


continued. 


(i) IMMOYEABLE PROPERTY. 


268. Decree for sale of im- 
moveable property—J'rchase of property ly 
decree-holder's Lrother—Execution of decree 
against judgment-debtor’s ретзот — Equitu, justice, 
and good conscience.— W, the holder of a decree for 
mouey, which ordered the sale of certain immoveable 
property in satisfaction of its amount, applied for 
execution of the decree, praying for the arrest of the 
judgment-debtor, Ws brother had previously pur- 
chused such property at a sale in execution of another 
decree against the judgment-debtor, paying a small 
amount for it, in consequence of the existence of his 
brother’s decree. Held that, under these circum- 
stances, applying equity, the decree should in the 
first place be executed against such property, and not 
against the person of the judgment-debtor. Watt 
Musamman t. Tunas Ant. I, L. Ru, 4 All, 497 


(7) INSTALMENTS. 


Decree payable by instal- 
ments— Waiter of default in payment— 
execute for whole decree,—Where в judyment-debtor, 
by the terms of a decree, was ordered to pay the 
amount decreed by instalments, and failed to pay two 
of such instalments, but subscquently paid them in 
together with в third,—Held that, as the decrec- 
holder had taken out the amount paid in, he had lost 
his right to execute the unpaid balance of the decree 
till a fresh default had been made, — HcR PERSHAD 
о. KHOWANER . . . . 5М. W.,,18 


———— ——— Grund for 
making default in payment of instalment under 
decree—Arrest hy another creditor.—It is not n 
valid reason for the non-payment of an instalment of 
а judgment-debt. when due that the judgment-debtor 
was prevented from paying it by having been arrested 
by his judgment-creditors for another debt three days 
before the date on which the instalinent was payable. 
Katze Caurs Sivan г. Воорн Raw 


[5 м. W., 77 


(K) Зонт Property, 


269. —_— Decree іп a suit for im- 
moveable property sold in execution for 
debt of one member of joint family— Declar- 
ation of lien in decree.—In a suit by certain mem- 
bers of a joint Hindu family to recover from the 
auction-purchaser certain immovcable pro} 
had been sold in excention of a dec 


member of the family, a 
Possession sn!.ject to a lien in favour of the defend: 
for the repayment of the debt for which the or 
decree had been made, with interest at б per cent. up 
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to date of realization. Held that the condition in 
favour of the defendant was not a deerce, and could 
not be treated as such so ns to he capable of being put 
in execution, RAMANAGHA SINGH r. RAMYAD SINGH 

[5 C. L. R., 176 


270. Decree against joint im- 
moveable property— Sale of undirided share. 
Where an cxceution-debtor is jointly interested with 
another person in immovcable property which the 
exceution-ereditor sceks to sell iu execution of his 
dceree, the ordinary procedure for a Court executing 
the decree to adopt is to put up for sale the right, 
title, and interest of the jndgment-debtor in his 
undivided share of the property to be sold, MATHURA- 
DAS GoVARDUANDAS с, FATMAULKA BEUAM 


5 Bom, A. C., 63 


271. . Decree naming 
no specific shares.—In exceution of a decree which 
merely declared that the right cf a judgment-debtor 
in certain property extended to two-thirds of it, 
the lower Court divided the property before selling 
the debtor's share. Held that, as the decree did not 
specify that any particular portion of the property 
belonged to the debtor as his share, his right, title, 
and interest in thc property contd only be sold, aud 
that the determination of this right must be left for 
future adjudication between the purchaser and the 
ec-sharer of the debtor, unless an arrangement could 
be arrived at. ATMARAM KALIANDAS r. FATMA BE- 
олм 5 Bom., A. C., 67 


‚ 272. - Family dwell- 
ing-house— Joint property—Act VIII af 1859, 

'24.— A decrce-holler purchased, in execution of 
his decree, the right, title, an 
ment-dchtor, a member of а 


BAYLEY, JJ. 
—That в. 224 of Act VIIL of 1850 did not apply ; 
that A was entitled to actual possession of the share 
of his judpmentedebtor in the house as well as in the 
Jand, but his share must be marked out во as to cause 
the Icast possible inconvenience to the other members 
of the family. Per КЕМР, J.—An equivalent in 
value of the share in the house should be apportioned 
to him out of the land, which greatly exceeded the 
dwelling-louse in value, Bisor KESAL Кот r. SAXA- 
SCNDARI 


[B. L. R., Вир. Vol, 172: 3 W, R., Mis., 30 


Esnaw CHUNDER BANERJEE е. Nesp COOMER 
BANERJEE В . 8W. 


See Воансохдти PANJAH г. Госкисм CRUNDER 
Dcrnan CHOWDHRY 18 W. R., 23 


, 273. Family dwell- 
ing-heuse.—Suit by purchaser of в decree for the 
debtor's share in a family dwelling-house, with gar- 
dens and tanks. Held that, as the suit was for 
a share of the house and ground, however worthless 
the land might appear without the residence, or 
however incoaveniont might be the intrusion of в 
stranger, the pl intiff was cntitled toau adjudication of 
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his claim to ће land. Воррсх Снонрев Марсск 
e. CHUNDER Соомлв SHANA . бМ. в. 


274. > == - Family dwell- 
ing-honse,—In в suit for possession by tl iuetion- 
purchaser of a judzment-debtor’s share in a family 
residence, possesion was ordered to be given to him 
во as not to annoy or insult the inmates of the bouse ; 
and as the plaintiff could not use the family stair- 
case without exposing the ladies of the family to 
annoyance, and was oblized to build a separate stair- 


case, he was held entitled to compensation to the 
value of his share in the family staircase. Оорпох 
CHUNDER MULLICK г. PITAMBER PYNE 

[0 W. R., Mis., 75 


joint family property—Serrice rents—Right of 
purchaser-—Where the interest of one of several 
joint tenants in a family dwelling-house and in 
certain lands let ont on service tenure is sold in exe- 
cution, the purchaser is entitled to joint possession 
of the dwelling-house with the other shareholders, 
and also to a right to share in the service rents. 
Bijoi Keral Roy v. Samasundari, B. І. В» Sup. 
T'ol., 172, commented оп. RAJANTKANTH BISWAS r. 
Кам Narn Neooy L L. В. 10 Calc, 244 


276, ————— — — —— — — Decree against 
an undivided brolher— Mortgage of joint property. 
— 4, an undivided member of a Hindu family, mort. 
gaged part of the family property by way of cond 
tional sale to В, to secure a loan. — В having sued 4 
personally for the amount due, А admitted the mort- 
and said he would surrender the property in 
discharge of the debt, and в decree was passed accord- 
ingly. А? undivided brothers intervened in execu- 
tion. Held that the decree, not being passed against 
the joint family or its representative, and not describ- 
ing the property which it directed to be delivered to 
the plaintiff by way of absolute sale to be family 
property, could not be executed against the family 

property. GURUYAPPA г. THIMMA 
(LL R., 10 Mad., 316 


277. Decree for 
maintenance agaist karnaran— Ezecution against 
tarwad property.—A member of a Malabar tarwad, 
having obtained a decree for maintenance against 
her karnavan, assigned the decree to the plaintiff, 
who proceeded to execute it against the tarwad pro- 
perty. The then karnavan objected, and his claim 
was allowed, In а suit by plaintiff to have it 
declared that he was entitled to execute the decree 
against tarwad property — Held that the plaintiff 
was entitled to execute the decree against the tarwad 
property. CHANDU r. RAMAN 

(I. L. R., 11 Mad., 378 

378. Joint Hindw 
family —Money-decree against deceased member— 
“Execution affer. judgment-debtor’s death against 
Joint family property not allowed.—The mere 
‘obtaining of a simple money-decree against а member 
of a joint Hindu family without any steps being 
taken during his lifetime to obtain attachment under 
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or execution of the decree docs not entitle the decree- 
holder, after the judgmeut-dlebtor’s death and a 
subsequent. partition, to bring to sale in execution of 
the decree the interest which the judgment-debtor 
hadin the joint family property. Suray Bunsi Koer 
у. Sheo Pershad Singh, I. L. R., 6 Calc, 148; Rai 
Balkisken v, Rai Sitaram, I. L. Ru, 7 All 731; and 
Baibhadar v. Bisheshar, I. L. R., 8 All., 695 ; refer- 
red to. JAGANNATH PRASAD г. SITA ВАМ 
(LLB, 11 АЦ. 308 


— Join Hins 
family—Simple топеу-Честев against father alone 
‘tought to be ezecuted after his death against joint 
Jamily property in the hands of the son—Ciril 
Procedure Code, ss. 284 and 244.—A creditor of a 
father in a joint Hindu family governed by the law 
of the Mitakshara, who has obtained a simple decree 
for money in а suit ayuinst the father alone, cannot 
obtain execution of that decree against the joint 
family property or any part of it in the hands of the 
son in в proceeding against the son in execution 
of that decree instituted after the death of the father, 
and not being a proceeding in continuation of an 
attachment of the property effected during the life- 
time of the father; the proceeding in execution not 
being barred by the law of limitation, and the son 
not being precluded by any estoppel from proving 
that the property was joint family property at the 
time of his father’s death, and is in his hands ancese 
tral property, and not assets representing what was at 
the time of his father’s death separate property of his 
father. But in such case, if the creditor desires to 
obtain a remedy against the ancestral property or 
any part of it in the hands of the son, he must seck 
that remedy in a suit against the son, in answer 
to which suit, when brought, the son will be entitled 
to prove that the suit is barred by limitation, that the 
debt was tainted by immorality, or any other matter 
that would be a defence against the son. Suraj Bunsi 
Koer у. Sheo Proshad Singh, I. І. R. 5 Cale., 148: 
L. В. 6 І. A., 88; Nanomi Baluasin у. Modhun 
Mohnn, I. L. Ry 18 Calc, 21: L. В. 18 I. Ay 1; 
Badri Prasad v. Madan Lal, Г. L. R., 15 All, 
751; Seth Chand Mal v. Durga Dei, I. L. R. 19 
All, 818; Cregg v. Rowlands, І. Ry 8 Eq., 873; 
Payne v. Parker, L. Ra 1 Ch. App. 327 ; Chowdry 
Wahid Ali v. Jumaee, 11 B. І. 149: 18 W. 
В. 185; Raghular Dyal v. Hamid Jan, I. L. R., 
12 All., 73; Sangili Virapandia Chinnathambiar 
v. Alwar Ayyangar, I. L. В. 8 Mad., 42; Karna- 
taka Hanumantha v. Andukuri Hanumayya, І. L. 
R., 5 Mad., 232; Muthia v. Virammal, І, L 
10 Mad., 288 ; Ariabudra v. Dorasami, I. Т. R., 11 
Май, 418; Venkatarama v, Senthirelu, I. І. Ry 
18 Mad., 265 ; Balbir Singh v. Ajudia Prasad, Г. 
L. В. 9 All, 142 ; Jagannath Prasad v. Sita Ram, 
I. L. Ry 11 All., 802; and Beni Pershad v. Parhati 
Koer, І. L. R., 20 Calc., 895, referred to. LAcHMI 
Nama г. KUNJI LaL. LACHMI NARAIN +. CHOTE 
Lai . А . . LLB, 10 All, 440 


280. — —— -- Money decree 
against father—Ezecution against son after the 
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death of the father—Ancestral property in the 
hands of the son— Civil Procedure Code (1882), 
2. 234.—A moncy-decree obtained against the father 
of an undivided Hindu family can be executed 
after his death against his eons to the extent of the 
ancestral property that bas come into their hands 
even if the debt has been incurred for the sole 
purposes of the father, provided that it is not tainted 
with immorality or illegality. If the son against 
whom the decree is sought to be executed as repre- 
sentative of his father takes the objection that the 
debts are tainted with immorality, he can do so 
under s. 244 of the Civil Procedure Code (Act XIV of 
1882). Ariabudra v. Dorasami, І. L. К. 11 Mad., 
413, and Lachmi Narayan v. Kunjilal, I. D. Ry 
16 All. 449, not followed, Омер HATRISINO r. 
Goman Вныл . . LL.R. 20 Bom, 385 


(1) MAINTENANCE. 


881. Decree for future mainten- 
ance— Arrears of maintenance.—Arrcars of main- 
tenance can be recovered by process of execution in 
a suit in which a decree is passed providing for the 
payment of future maintenance, Where they can 
be so recovered, they cannot be made the subjct 
of a fresh suit. SINTHAYEE e. THANAKAPUDAYIY 
alias PoKDILY UDAYAN . . 4 Маа., 183 


288. — ——— Decree for monthly main- 
tenance—Ciri! Procedure Code, 1859, ss. 201, 212. 
— Act X XIII of 1861, s. 15.—A decree for mainten- 
ance to be paid at a certain rate per month stands 
on the same footing as в decree ordering payment 
by instalments where the decree-holder may apply 
for execution from time to time aa the instalments 
fall due, and the Court may issue execution under 
ва. 201 and 212 of Act VIII of 1859 and в. 15 of 
Act XXIII of 1861. PEAREENATH Ввонмо v. 
JvoGESSURER alias КАКНАІВЕ DOSSER 

W. R., 128 


288. — —— Decree declaring right to 
maintenance and directing payment of ar- 
rears—Order for future payments— Maintenance 
subsequently falling due and enforced by fresh suit. 
or by execution of decree. - Where the Civil Court, 
upon the suit of а Hindu widow for maintenance, 
makes а decree containing an order in express terms 
to the defendant to pay to the plaintiff the amount 
claimed by her for maintenance during a past period, 
but as to the future merely declares her right to 
receive maintenance at an annual rate from the 
defendant, the proper way of enforcing the right 
thus declared is uot by executing the decree, but 
by bringing а fresh suit, Decrces declaring a right 
to maintenance and directing payment of arrears 
should contain an order directing payment of future 
maintenance, VISHNU SHAMBOG v. MANJAMMA 

[I. L. R., 9 Bom., 108 

384. — Decree for maintenance of 
widow -— Liability of ancestral estate.—Mainten- 
ance decreed to s co-parcener’s widow by reason of 
her exclusion from succession in а joint family cannot 
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be regarded as a charge on the 
decree. treated 


family, obtained а decree for maint 
B, the brother of her deceased husband, not exe 
pressed to be a deeree against the head or repre- 
sentative of the joint family. B died, and C, his 
son, having been brought in as his representative, 
resisted the execution of the decree by attachment 
of the family estate. Held that the family 
estate was not liable, Per Cur.—In a regular 
suit, C might clearly be held liable to pay mainten- 
ance fo A, and в decree might be passed against 
him; but in execution proceedings the decree 
must be taken ва it stands and executed against 
the son as his legal representative in the mode 
prescribed by а, 234 of the Code of Civil Pro- 
cedure, and it is not open to extend the scope of 
the decree in such proceedings. Karpakambal v. 
Subbayyan, I. L. Ru 6 Май, 234, approved and 
followed. MUTTIA e. VERAMMAL 

(LL R., 10 Mad., 383 


385. ————— Decree directing payment 
of &certain sum every month for life— 
Declaratory decree.— Where a decree ordered the 
defendants to pay to the plaintiff the sum of R15 
per mensem by way of maintenance during her 
lifetime, and directed that such maintenance should be 
charged on certain zamindari property,—Held that 
the decrec-holder could obtain the amount ordered in 
execution of the decree, which was more than a mere 
teclaration of right, and which, by allowance of 
Stixed rate per mensem, stood exactly on the foot- 
ina of в decree ordering payment by instalments, 

ecenath Brohmo v. Juggessuree, 15 W. В. 198, 
refered to, Mansa DEBI r. JIWAN LAL 
(I. L. R., 9 АЦ., 88 

388... Enforcement of decree for 
mainterance—Right of suit.—Where a decree in 
а suit fornaintenance gave the plaintiffs a right to 
recover Mintenance for the year previous to the 
suit and ао declared their right to maintenance in 
future, but omitted to specify any precise date 
on which ste-majntenance should become payable,— 
Held that sh decree was onc which could be 
enforced fromtime to time by suit. Fishnw 
Shambhog Y. А»нуатта, I. L. Ry 9 Bom. 108, 
approved. Ashinsh  Bammerjee v. Lukhimoni 
Debya, I. L. Е 19 Calc, 189, distinguished. 
Кам DIAL е. Ispakvar L L. R., 16 All. 179 

387. —- "uture maintenance, right 
to recover, in exertion of decree FEE 
mainten&nce.— Fui maintenance awarded by 
a decree when falling (е can be recovered in execu 
tion of that decree withq further suit ASHUTOSH 
BANNERJEE r. LUKHIMO! реву 

(LL. R., 19 Calc., 139. 
. 288, — Decrtfor partition award- 
ing allowance untilminor member of 
family come of age—.it jy his widow for 
allowance after his death.On the 21st. February 
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1894, а decree in a partition suit provided as follows : 
“Plaintiff is в minor twelve years old; until he 
attains twenty-one years, Narayan (defendant) 
should for the next nine years annually deliver to 
him twenty maunds of paddy, and for this year ten 
maunds ; after that plaintiff should be given one-sixth 
of the family lands; until then defendant is not to 
alienate the lande" The minor died, and in 1897 
is widow, Sundri, as his heir, applied for exceution 
of the decree, claiming seventy maunds of paddy, 
being the amount due at the rate specified in the 
decree. Held that in exceution of the decree she 
was only entitled to recover the arrears of the allow- 
ance up to the date of her hushand’s death, When 
he dicd, he was still в minor, and the allowance ceased, 
and the share went to his heirs by rizht of inheritance, 
and was recoverable only by а separate suit, and not 
in execution. LAKSRMAN Darko ғ, NARAYAN 
LAXSHMAN . . . L L. R., 24 Bom., 182 

289. —_——— Enforcement of money 
charge created by decree, by application, 
by suit—Practice—Transfer of Property Act 
(ГР of 1882), а. 99—Subsequent tender—Costs. 
Where а decree creates а charge and contains a dirce- 
tion for its payment and default is made with 
respect, to it, the proper course for its enforcement is 
not simply to make an application, but either to 
apply for an order in the nature of a decree for an 
account and sale or else to institute a suit for the 
рш of enforcing the charge. Abhovessury 
Dabee v. Gour Sunker Panday, Г. L. Ry 22 Cale, 
859, and Matanginee Dasi у. Chooney Monee Dasi 
1. І. К. 22 Calc., 903, referred to, Сисхрвл Мом 
Dassrz r. Morry Lat Murio . 2 С, W. N., 99 

See НЕМАМОТВЕЕ DassER v. KCMODR CHANER 
Dass . . . LL В, 26 Cale, 141 
[3 С. W. » 139 


(m) Marnen Women. 


290. Liability of marred wo- 
men—Arrest—Stridhan.—R, as surf for her 
husband, joined with him in cxecuting& bond for 
ROO. In s suit brought upon the hgh а deeree 
was passed against both, В was arrest/ in execution 
Of the decree, and brought before 66 Court. She 
was then asked if she desired to арр) to be declared 
an insolvent under the insolvenc/ sections of the 
Civil Procedure Code (Act XIV / 1882), but, not 
doing so, she was committed to Й. Subsequently, 
however, she applied to be dfared an insolvent, 
but her application was rejeté She then claimed 
to be released, on the groy dt dee erature: 
The Judge rejected her apy at к, 
late. On reference to tiy High Court,— Held 
that, although the decree уб abs: lute in its terms 
and contained no express Mitation of Аз liability, 
nevertheless the law bj char that she could 
only be liable to the nt of her stridha 
was to be assumcd that ty direction to pay, conta 
in the decree, had refénco to that fund only. 


ADRI 
IN RE THE PETITION 0| [L L. R, 13 Bom., 228 
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(n) Мовтолок, 

291. Decree on mortgage—Col/a- 
teral security—Money-decree on bond.— The defen- 
dants m«rtynyed certain property in themofussil to 
the plaintiffs in April 1866, and at the same time, as 
a collateral sccurity to the mortgage, executed a 
tond in favour of the plainti 


Мв and & warrant 
of attorney to enter up judgment on the bond. 
Judgment was entered up, and в decree obtained 
theron roon after the Lond was executed. Та 
accordance with a covenant in the mortgage-deed, 
the mortgagces entered into posscssion and receipt of 
the rents and profits of the estate, which they were 
authorized to recive for five years from the date of 
the mortgage. They remained in possession for six 
Years, and then, more than one ycar having elapsed 
Since any proceedings in execution had been taken, 
they applied for exccution of their decree against the 
mortgaged property. The property was out of the 
jurisdiction of the Court. — //eld that, if the applica- 
tion were granted, the execution of the decree must 
be limited to property other than that which was 
the subject of the mortgage. There being evidence 
to show that the parties had entered into an agree- 
ment for a fresh mortgage of the property for twenty- 
two years, the application for execution was refused. 
УназАХАТН KUNDU CHOWDHRY е. GOBINDMANI 
Фазі А . . - 4B. L. R, О. C, 83 


292. Decree establishing a 
mortgage and directing sale— Attachment. 
In order to enforce a decree which establishes а mort- 
gage and directs a sale of the mortgaged premises in 
satisfaction of the mortgage, it is not necessary to issue 
an attachment. If the deeree contains, ав it ought to 
contain, в direction for sale of the mortgaged 
Premises, the proceeding under such a decree by 
attachment is unnecessary as well as expensive and 

latory. The direction for sale in the decree is 
in sufficient authority for the sale. That direc- 
tion is fourded on the specifie lien or charge ол 
the mortgaged premises created by the contract of 
mortgage, and not on the exceution clauses in the 
Codes of Civil Procedure. DAYACHAND г. HEMCHAND 
DHARAMCHAND . - LLB, 4 Bom, 515 


293. Decree for enforcement of 
mortgage—Ezecution limited to mortgaged pro- 
perty~Equity.—K brought to sale in execution of 
^ simple decree for money which he held against 
P certain property, and purchased it himself. The 
Property was subject to a mortgaye at the time it was 
sold. Subsequently a decree was obtained against P 
enforcing this mortage, of which К became the 
holder. А sought to have this decree executed, not 
against the mortgaged property, but against other 
property belonging to Р. Held that, if К purchased 
the property knowing that it was mortgaged, or if in 
consequence of the mortgage he purchased it for 
a less sum than it would otherwise have fetched, it 
would be inequitable to allow him to obtain satisfac. 
tion of the decree ont of the other property of P. 
Govan хіхол v. Pewtan =. LR, 6 АЙ, 343 
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394. Decree for sale of mort- 
gaged property— Application for execution be- 
fore time allowed for payment—Act IV of 1882, 
‘зв. 86, 88.—An application for execution of в decree 
for sale of mortgnged property passed under s, 88 of 
Act ТУ of 1882 (Transfer of Property Act), and which 
directed that if the decree were not satisfied within 
two months the property should be sold, ought not to 
be allowed before the expiration of the period therein 
provided. Нав DAYAL е. CHADAMI LAL 

[I. L. R., 7 All, 194 


295. Beng. Act VII 
of 1868—Surplus sale-proceede— Attachment of 
surplus sale-proceeds.—The purchaser of property 
sold subject fo the incumbrances thereon at a sale 
under Bengal Act VII of 1808 subsequently became 
the purchaser of a decree passed prior to the sale in & 
suit upon в mortgage of the property, euch decree be- 
ing declared not only a charge on the mortgaged рго- 
porty, but also personal against the mortgagor. Held 
that the purchaser was not entitled to execute the 
decree against the surplus sale-proceeds under such 
sale, although he abandoned his lien on the property. 
Gorvk CHUNDER МАНІНТА ©. SURBOMANGALA 
Dat . L L. В,, 6 Calo, T11: 8 С. L. В. 189 


296. Decree against 
mortgaged property—Liability of judgment-debtor 
to arrest under such decree—Deoree not to be 
extended in execution beyond its terms.—A decree 
cannot be extended in execution beyond the real 
meaning of its terme, ‘A decree obtained on a mort- 
gago directed that the judgment-debtor should 
the sum adjudged out of the property ‘mortgaged. 
After executing the decree against the mortgaged 
property, the decree-holder mado an application for 
execution against the person of the judgment-debtor. 
А notice was issued calling upon him to show canse 
why execution should not be further proceeded with. 
But the notice did not give him any intimation 
of the application for the arrest of his person. He 
did not appear, and, in his absence, an order was 
made for his personal arrest; but the order was 
not executed, as the decree-holder did not pay the 
process fee, Subsequently a fresh application was 
made for execution against the person of the judg- 
ment-debtor. Held that, as the decree merely 
provided for the satisfaction of the judgment-debt 
out of the property mortgaged, the decree could not 
be executed against the person of the judgment- 
debtor. BUDAN r. BAMCHANDRA BHUNIGAYA 
(LL.B, 11 Bom., 587 


291. - Decree for en- 
forcement of hypothecation— Decree limiting judg- 
ment-debtor' liability to the hypothecated property. 
TUA decree upon a hypothecation-bond which only 
provides for its enforcement against the hypothcated 
property cannot be executed against the person 
or other property of the judgment-debtor, though an 
order for costs contained therein may be so executed. 

Pzax Kvan v. DURGA PRASAD 
[I. L. R., 10 АП, 197 

von n 
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allotted to 
Execution wot against mortgaged pri 
against property allotted to mortga, 
‘A mortgaged to the plaintiff his undivided share in 
certain land which he held jointly with В, and subse- 
a decree in a partitione 
was not & party, the 


in substitution to 4, his mortgagor. 
v. Ramoodeen Chowdhry, L. Ru 1 Т, 
W. R., 283, followed in principle. Нам CHUNDER 
Снова e. Тнлко Moni DEBI 
[L L. E., 20 Calc., 588 
290, —— — — — ——— Mortgage by 
owner of undivided share of estate—Righte of 
mortgagee от partition where share is allotted to a 
harer other than the mortgagor.—Land having 
been granted to several persons jointly, disputes 
arose among them with reference to its allotment. 
The disputes having been settled by arbitration, one 
of the grantees sold his share to the plaintiff. Before 
the arbitration, another of the grantecs 
seven acres of the land to 4, who did not become 
a party to the arbitration, A subsequently obtained 
а decree on his mortgage, and led to execute № 
by attachment. The plaintiff intervened in execu- 
tion, but in 1884 the Court passed an order stating 
that the plaintiffs land was not attached, and in 
fact his possession then remained undisturbed. 4 


mortgagor: the plaintiffs vendor had therefore, 
after the arbitration, a good title against both 4 and 
his mortgagor, and the plaintiff was entitled to 
recover, Hem Chunder Ghose v, Thako Moni 
Debi, I. Г. В» 20 Cale, 688, and Byjnath Lall 
у. Ramoodeen Chowdhry, L. Ra 1 1. A» 106: 91 
W. B., 233, referred to. PULLAMMA v. PRADOSEAM 

[L L. E., 18 Mad, 816 


300, ——— ———— ——— Tranfer — of 
Property Act (IV of 1882), в. 48— Right to exeoute 
decree against subsequently acquired interest of 
mortgagor—Decree against mortgagor's wnascer- 
tained share—Subsequent inheritance by cours: 
gagore of the share of а ‘co-owner.—A 
Soman, together with her eldest son, executed а 
mortgage comprising the whole of an estate in which 
her younger children were also entitled to 

LES 
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share. The mortgaxce brought his suit on the 
mortgage, joining as defendants the younger children 
as well as the mortyayors, and obtained a decree, 
whereby the mortage amount was made payable " on 


the responsibility of the shares” of the co-mort- | 


gagors; the suit was otherwise dismissed, and no 
personal decree was passed. Subsequently the shares 
-of the co-morteagors were increased by inheritance 
-from one of the other defendants who died before the 
decree was oxecuted. Held that the increased 
shares of the mortgagors were liable to be sold in 
execution of the decree. — AJIJUDDIN SANIB v. 
Bupay Sau . . L L. R., 18 Mad, 


801, — — — ——-—— Tranfer of 
Property Act (IV of 1882), ss. 87, 88, 89, and 93— 
Mortgage— Default in payment on the date fired 
in the decree—Power to enlarge the time.—ln в 
suit brought by a mortgagee for sale of the mort- 
gaged property, в deeree was passed on 27th July 
1895, directing that the mortgagor should pay the 
mortgage-debt within six months, and that in default 
his right of redemption should be foreclosed, and the 
mortgagee should be at liberty to sell the property. 
On the 27th July 1898, the mortgagee applied for 
an order absolute for sale. Ou the llth October 
1898, the mortgagor applied for permission to pay 
into Court the amount of the decree, Held that the 
application could not be granted. The case fell 
within ss. 88 and 89, and not within s. 87 or 93, 
of the Transfer of Property Act. The moncy not 
having been paid within the appointed time, the 
Court was bound to pass an order absolute for sale; 
it had по power to enlarge the time for payment. 
Nandram у. Babaji, I. І. В. 29 Bom., 771, distin 
guished, TANIBAM v. GAJANAN 
E U. L. R., 24 Bom., 300 


308. — ——— ——— — ——  Money-decree 
Transfer of Property Act (IV of 1882), as. 88, 
89, 90.—A decree in favour of в mortgagee for 

le of the mortgaged property cannot be treated 
as one for money. According to the Transfer of 
Property Act, ss. 88, 89, and 90, the mortgagec must 
first sell the mortgaged property, and if the net 
proceeds of such sale be insufficient to pay the 
amount due for the time being on the mortgage, 
and if the balance be legally recoverable from the 

otherwise than out of the property sold, 

he may ask the Court for a decree for such balance. 
Goran Das v. ALI MUHAMMAD 

С.І. R., 10 A11., 638 


303. — Transfer of 
Property Act (IV of 1888), за. 88, 90— Decree. 
unsatisfied by sale of mortgaged property—Right 
to decree for sale of other than mortgaged 
property.—The holder of в decree on mortgage 
obtain on ones er Eds the Transfer of 
-Property Act for sale of the mortgaged property, and 
the proceeds of this, when sold, being insufficient 
to satisfy the decree, he applied for a decree under 
в, 90 for the sale of other properties belonging to the 

judgment-debtor. The Subordinate Judge refused 

application on the ground that there was no such 
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provision in the order for sale under s. 88. Held 
that the decree-holder was entitled to the decree 
asked for. ‘The terms of s. 90 contemplate a decree 
in the suit for recovery of the mortgage-money after 
sale of the mortgaged properties under a decroe 
given under s. 88. The decrce-holder can then apply 
to tho Court, and if he can show that, after the 
sale of the mortgaged properties, there is still a 
balance due to him under the decree obtained under 
s. BS, and that amount is legally recoverable from 
the judgment-deltor, he can ask for aud obtain a 
decree under в, 90 for realization of the balance 


from other properties of the debtor. SONATUN 
Suaw v. Aut NEWAZ KHAN 
(I. L. R., 16 Calc. 498 


804, — — — — — — — Transfer of 
Property Act (IV of 1882), за. 88, 89, 90—Decree 
not satisfied by sale—Reoorery of balance due on 
mortgage. —The decree contemplated by в, 90 of the 
Transfer of Property Act (IV of 1882) can bo made 
in the suit in which the decree for sale was passed; 


and not necessary to institute a fresh suit 
to obtain such decree, Rag SINGH п, PARMANAND 

[L L. R., 11 ALL, 486 

805, — — — — — — — — Transfer of 

Property Act (IV of 1882), г. 90 — Execution of 

decree—Mortgaged property sold in execution of 


a decree held by а different mortgagee—8. 90 not 
applicable.—In order to make the remedy provided 
by s. 90 of the Transfer of Property Act available, it 
is necessary that the mortgaged property should have 
been sold in execution of the decree held by the 
person applying for a farther decree under а. 90. 
. 90 docs not apply where the mortgaged property 
has been sold under a decree held by some other 
. Muhammad Akbar v. Munshi Ram, 
Weekly Notes, All., 1899, p. 208, followed. BADRI 


Das v. Ixavar Kman . LL, В., 99 АП, 404 
806.  ———————————————— Conditional 
decree for sale not made absolute, А conditional 


decree Tor the sale of mortgaged property under в. 88 
of the Transfer of Property Act caunot be executed 
unless and until it is made absolute by an order 
passed under в. 89. RAM LAL г. NARAIN 

[L L. R., 12 AIL, 539 


307. Transfer of 
Property Act (IV of 1882), s. 90—Nature 
decree contemplated by that section—The plainti 
obtained a decree on a hypothecation-bond, the decree 
providing that the money secured by the boud was to 
be realized by sale of the hypothecated property, 
and, if that proved insufficient to satisfy the decree, 
by sale of other property of the judgment debtor 
The hypothecated property was sold, and the proceeds 
were not sufficient to satisfy the decree The 
decree-holder thereupon applied for enforcement of 
that portion of the decree which related to the other 
property of the judgment-debtor. То this application 
it was objected that it was necessary to obtain & 
decree under s 90 of the Transfer of Property 
Act. This objection was allowed, and the decroe- 
holder applied for and obtained а decroo under the 
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said section. The judgment-debtor then appealed 
against tha decrce on the ground, amongst others, 
that, looking to the terms of the original decree, 
the application under в. 90 was mperfluons. Held 
that the decree contemplated by в. 90 of the Transfer 
of Property Act is, in fact, an order to be obtained in 
execution of a decree for sale; and though in the 
present instance the application for such a decree 
may have been superfluous, it may nevertheless 
be regarded as an application for execution of в 
decree by enforcement of а portion of it against 
property other than the mortgaged property. Miller 
v. Digambari Debya, Weekly Notes, All, 1890, 
р. 142, distinguished, | Hafiz-ud-din Ahmad v. Da- 
modar Das, Weekly Notes, All, 1899, p. 149, and 
Raj Singh v. Parmanand, I. L. В, 11 All, 486, 
referred to, DURGA Рат e. BHAGWAT PRASAD 

[L L. В, 13 All, 856 


308. — — —— Transfer of 
Property Act (IV of 1882), г. 90— Decree against 
the person and other property of the judgment- 

а well as against the property mortgaged. 
it for enforcement of  morbgage-security 
the plaintiff prayed for а decree both as against 
the mortgaged property and also, in the event of the 
mortgaged property not realizing sufficient to satisfy 
his claim, as against the other property and the 
persons of the defendants, and the decree which 
the plaiutiff obtained was framed in accordance with 
the prayer in the plaint, that is to say, the decree 
expressly provided that, should the mortgaged 
property not realize sutticient to satisfy the amount 
decreed to the plaintiff, the other property of three, 
and the persons of two, of the judgment-debtors were 
to be liable. Held that such а decree could be 
executed against the persons and other property of 
the parties named therein, without ite being neces 
sary for the decree-holder to obtain & separate decree 
under s. 90 of the Transfer of Property Act. Miller 
v. Digambari Debya, Weekly Notes, АП. 1890, 
р. 142, referred to. BaTAK NATH ©. PITAMBAR Das 


R., 18 All, 360 


800, — — — — — — — — Rights of mort- 
Чаде in respect of non-hypothecated property of 
the mortgagor—Res judicata—Transfer of Pro- 
perty Act (ІР of 1882), ss. 68, 88, 89, and 90— 
Ciril Procedure Code, ach. ie, forma Nos. 109 
and 128.—Where there is nothing to show a contrary 
intention of the partics, every mortgage carries 
with it в personal liability to pay the money advanced ; 
but a mortgages must sue for his remedy against 
the property first. In so doing it is immaterial 
whether or not he prays in his plaint for relief 
against non-hypothecated property. Unless in excep- 
tional cases, he can obtain such relief only under 
the provisions of в. 90 of the Transfer of Property 
Act, and if euch relief is refused, the refusal will not 
bar a snbsequent application under &, 90. — Hafiz-ud- 
din Ahmad у. Damodar Das, Weekly Notes, Ally 
1889, p. 149, approved. Batak Nath v. Pitambar 
Das, 1. L. R., 18 All., 860, distinguished. Sufton r. 
Sulton, І. R, 22 Ch. Dy 516; Raj Singh г. 
‘VOL. п 
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Parmanand, I. І, В., 11 All., 486; Miller v. 
gamhari Debya, Weekly Notes, All., 1890, 
‘and Durga Dai v. Bhagwat P. 
13 All., 356, 
ing and application of ss. 88, 89, 
Transfer of Property Act. Explanation of the term 
“legally recoverable” in s. 90. Sonafwm Shah v. 
Ali Newaz Khan, I. І. Ry 16 Calc., 493, discussed, 
Мозлнев ZAMAN KHAN r. INAYAT-UI-LAH 

[L L. R., 14 AIL, 513 


310. —————————— Tranfer o, 
Property Act, г. ing of the pes eral] 
recorerahle.” Ider having obtained sepa- 
rate decrees against his judgmert-debtor on two 
unregistered bonds, each for a sum of less than R100, 
hypothecating one and the same property, took out 
execution on one bond and brought to sale the 
hypothecated property, which was purchased by & 
third party. The sum for which that property was 
sold was only sufficient to satisfy one decree, and the 
decrec-holder accordingly, within throe years from 
the date when tho latter of the two bonds fell 
due, applied for a decree under s. 90 of the Trans. 
fer of Property Act. — Held that, under the above 
circumstances, there was а balauce legally recovere 
able otherwise than out of the property sold, and 
that the decree-holder was therefore entitled to 
a decree under в. 90. Musahed Zaman Khan v. 
Inayat-ul-lah, I. L. R., 14 Alla 618, referred to, 
Влеквиві DIAL г. MUHAMMAD NAQI 


[L L. R., 15 AIL, 831 


311. Transfer of 
Property Act (IV of 1882), г. 90—Application for 
decree oer against non-hypothecated property— 
Balance legally recoverable—Limitati an 
application under s. 90 of the Transfer of Property 
Act, 1882, the time to be looked at in considering 
whether the balance sought to be recovered is legally 
recoverable from the mortgagor is the date of the 
institution of the suit and not the date of the making 
of the application under в 90. Bageshri Dial у. 
Muhammad Хаді, I. L. Rẹ 16 All. 881, referred 
to. HAMID-UD-DIN v. KEDAR NATH 

[L L. R., 20 АШ, 886 


313. Court ezeosting 
decree wot competent to go behind its terme— 
Transfer of Property Act (IV of 1882), as. 88, 90. 
—Where a decree on в hypothecation-bond, besides 
decrecing sale of the hypothecated property, purported 
also to grant relief against the person and none 
hypothecated property of the jndgment-dcbtor, and 
such decree remaining unchallenged Ъесаше final 
in its entirety,—Held that it was competent to the 
decree-holder by application for execution of the 
decree to proceed against the non-hypothecated 
property of his judgment-debtor, and № was not 
necessary for him to apply te the Court for в decree 
under s. 90 of the Transfer of Property Act. 
Musaheb Zaman Khan v. Inayat-ul-lah, Г.Т. By 
14 All., 518, distinguished. LALJI LAL e. BARBER 

[L L. R., 15 AIL, 334 
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818. — — — — — Tranfer of 
Property Act, 88.88, 90— Decree not satisfied after 
tale of mortgaged properiy— Procedure necessary 
to obtain balance of decree.— Where a decree-holder 
has obtained s decree under s. 88 of the Transfer of 
Property Act and on sale of the mortgage property 
tho proceeds of sale are insufficient to satisfy the 
decree, he must, unless the decree gives him £he right. 
io proceed against other property or against the 
person of his judgment-debtor, apply under в. 90 
of the Act for a decree for the balance remaiuing 
unsatisfied, LALLA TIRHINI SAHAI v. LALLA HUR- 
RUK NARAN —. . LLB, 21 Cale, 26 


314. —— Tranfer of 
Property Act (IV of 1882), ss. 88 and 90— Decree. 
not satisfied after sale of mortgaged property— 
Procedure necessary to obtain balance of decree.— 
Where a decree-holder has obtained a decree under 
в. 88 of the Transfer of Property Act, and on sale of 
the mortgaged property the proceeds of sale are in- 
sufficient to satisfy the decree, he must, unless the 
decree gives him the right to proceed against other 
property or against the person of his judgment-deb- 
tor, apply under s. 90 of the Act for а decree for the 
balance remaining unsatisfied. LALLA TIRHINI SA- 
HAI v. LALLA Новвок NARAIN 

[L L. R., 21 Calc., 26 


mortgaged property. Before execution of that decree, 
some of the mortgaged property was taken up by 
Government under the provisions of the Land Ac- 
quisition Act, 1870. The mortgagees never put in 
any claim with regard to the mortgaged property in 
response to the notification made under в. 9 of the 
last-mentioned Act, but subsequently sought to attach 
in tho hands of the Collector the compensation money 
about tobe paid to the mortgagor. Оп these facte, it 
was held that the mortgagees were not entitled to 
attach such money in execution of their decree under 
the Transfer of Property Act, 1882. Their remedy 
was to proceed against the mortgaged property not 
taken up, and if the proceeds of sale of that were 
insufficient, then to apply to the Court under в, 90 of 
the Transfer of Property Act for в decree for the 
balance. ВАВА MAL e. TAJAMMAL, HUSAIN 

[L L. R. 16 AIL,78 

316. - 


———— —— Transfer of 
Property Act (IV of 1882), гк. 88 and 89—Suit 
for sale on a mortgage—Future interest.—A decree 
for sale under в. 88 of the Transfer of Property 
‘Act, 1882, in в suit for sale on a mortgage declared 
a certain sum, including principal and interest up to 
date of decree, to be payable to the plaintiff within a 
stated time, and also provided that the decree should 
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carry future interest, The judgment-debtor did not 
pay within the specified time, and subsequently the 
deeree-holder applied for an order absolute for sale 
under в. 89 of the above-mentioned Act. Held that 
the amount which could be realized by the decree- 
holder by sale of the mortgaged property would 
include future interest from the date of the decree 
under s. 88 to the date of sale, and that it was not 
necessary that specific mention of future interest 
should be contained in the order under в. 89 of the 
Act, Ras KUMAR г. BISHESHAR NATH 

[L L. R., 16 All, 270 


See also BHAWANI PRASAD г, BRIJ Lat 
[L L. R., 16 All, 969 

3817, — — — — — — — Transfer of 
Property Act (IV of 1882), 11.88 and 89.—A decree 
on a simple mortgage directing the sale of the mort- 
gaged property on default of payment within a fixed 
period is substantially & decree nisi or conditional 
decree under s. 88 of the Transfer of Property Act, 
and cannot be executed unless it is made absolute by 
an order under в, 89 of that Act. Ram Lal v. 
Narain, I. L. R., 12 All., 539, followed. Siva Per- 
shad Майу v. Nundo Lal Kar Mahapatra, I. L. 
Е. 18 Cale, 189, distinguished. Poresh Nath 
Mojumdar v, Ram Jodu Mojumdar, I. L. В. 16 
Cale, 246, teferred to. Tara Prosan Roy +. 
Buosopes Ror . IL, R, 88 Calc, 981 


318, Transfer of 
Property Act (IV of 1882), г. 90—Personal 
corenant in mortgage to pay—Application to sell 
nonhypothecated — property—" Balance legally 
recorerable”—Cause of action— Limitation, —À 
mortgage-bond securing а debt payable on demand 
provided that for the payment of the amount of the 
mortgage-debt the immoveable property mentioned in 
it should be held as collateral security, and that, «іп 
case of this hypothecated property being insufficient 
for the satisfaction of the entire amount of the bond, 
the creditors would be at liberty to realize the amount. 
remaining due from the obligors personally and from 
their other property.” Held that no separate cause 
of action for the personal remedy accrued after the 
mortgaged property was found on sale to be insuffi- 
cient to satisfy the mortgage-debt, but that the cause 
of action for both remedies was one and the same, and 
accrued when the covenant to pay was broken. Hence, 
the suit for sale of the mortgaged property having 
been brought more than ten years after the date of 
the mortgage, the balance due upon the mortgage 
was not legally recoverable otherwise than out of the 
property sold, and an application for decree under 
в. 90 of the Transfer of Property Act was not main- 
tainable, Мизайеь Zaman Khan v. Inayat-ul-lah, 
I. L.R., 14 All., 613 ; In re McHenry : McDermott 
у. Boyd, І. R.,8 Ch. 290; and Miller v. Runga 
Nath Moulick, I. L. R. 12 Calc., 889, referred to. 
CHATTAR MAL v. THAKURI , I. L. R., 20 All, 613 


819, — ———— —  AMortgage-decrea 
—Transfer of Property Act (IV of 1882), Decree 
regarded as mortgage decree wnder.—ln & suit for 
recovery of mortgage-money by sale, brought after 
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tho ‘Transfer of Property Act (1V of 1882) had come 
into force, the decree of the Court was: “That a 
decree be passed in favour of the plaintiffs in respect of 
95,887-10.13, together with costs and interest at 
the rate of 6 per cent. per annum up to the date 
of realization, and that the mortgaged properties 
be made liable (рае band kea jae) for realization of 
tho decretal money.” Held’ that the decree was to 
bo regurded as в mortgagedceree governed by the 
Transfer of Property Act, though not made in the 
form prescribed by that Act; and it followed that it 
was not open to the decrec-holder to proceed against 
properties otber than the mortgaged properties before 
exhausting the latter, and without obtaining an 
order under s. 90 of the said Асі. Jogemaya Dassi 
у. Thackomoni Dassi, 1. L. R., 24 Calc. 473, and 
Fazil Howladar v. Krishna Bandhoo Roy, I. І. 
R., 25 Calc», 580, referred to. Chundra Nath Day 
Y. Burroda Shoondury Ghose, 1. L. Ry 22 Calc, 
818, distinguished. Lan Bram SINGH e. HABI- 
вв Ванман — . . L L, R, 26 Calo, 166 

[8 C. W. N., 8 


————— Prie mort- 
Execution against properties cutside the 
local jurisdiction of the High Court—Leare 
Letters Patent, High Court, 1865, cl. 19— Appi 
tion of restrictive words of that clause.— Properties 
within Calcutta were mortgaged to the plaintiff, and 
these properties, together with other properties out of 
Calcutta, were mortgaged to в second mortgagee. 
In a suit against the mortgagor and the second mort- 
gagco it was Aeld that, after the usual mortgage, 
decree was made, the sccond mortgagee had the right 
to proceed against the properties out of Calcutta for 
the realization of any balance of the mortgage-moucy 
that might remain due to him. The restrictive words 
of cl. 12 of the Letters Patent, 1865, apply to the 
case of a plaintiff ; but there is no similar restraining 
provision applicable to a case where the person seeking. 
the exercise of the Court’s jurisdiction is the defen- 
dant, Kissony Моном Roy г. KALI CHURN GHOSE 
LL EM Calc., 190 


321. Execution of 
mortgage-decree by sale of properties inthe posses- 
sion of the Receirer—Attachment.—A judgment- 
creditor can sell properties in the hands of в Receiver 
of the Court in execution of в mortgage-decree, 
although he cannot execute & decree against such 
properties by way of attachment and sale. Semble— 
‘A proceeding by way of attachment is an interference 
with the possession of the Receiver. Hem Chunder 
Chunder v. Prankristo Chunder, I. І. Ry 1 Caley 
403, distinguished. — JoaENDRA NATH GOBSAIN г. 
DzszxpzA Naru Gossamw І.І. R., 26 Calo., 127 


(o) PanrITION. 


893, ———— Decree for partition of 
property partly ascertained and partly un- 
ascertained— Par! ezecution.—In the course of & 
suit for declaration of right to property and for par- 
tition, a compromise was entered into, by which it was 
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that certain property, already ascertained 
should be divided in certain proportions, and that сеге 
tain other property not yet ascertained should, on be- 
ing ascertained, be partitioned on the same basis. The 
Court merely recorded the compromise, and declared 
that the decree should be according to terms therein 
set out. Held that this decree could only be executed 
as to the property which had been ascertained as di- 
visible, and that, as to the other property, the decree 
must be taken as declaratory ошу. RAM Larit ВАМ 
v. Сноолвам. Сноолвлм е. Вам Глыт Raw 

[4 C. L. R., 97 


323. ————— Decree for share of undi- 
vided plot of land and removal of trees 
thereon—Separation of share—Citil Procedure 
Code, s. 265— Act. XIX of 1573, ss. 107-110— Par- 
tition of mahal.— M obtained against Ra decreo for 

sion of “a one-fourth share of tho two fallow 

nds, Nos. 490 and 541, measuring 7 bighas and 
2 bighas 16 biswas respectively, after removal of 
the trees planted thercon.” The Court, iu execu- 
ting the decree, placed the decree-holder in joint pos- 
session of the two plots to the extent of the one-fourth 
share decreed to him, but declined toremove the 
trecs until the said share had been specifically 
ascertained and partitioned by the Collector in re- 
ference to s. 265 of the Civil Procedure Code. 
Held that the decree could not be understood to entitle 
the plaintiff to remove the trees from а larger 
area than that to which he was entitled under that 
decree; and that, so long as that ares remained 
joint and unascertained, the plaintiff could not executo 
the decree in the manner sought. Held also that 
the decree in the present case could not be called 
a “ decree for the partition or for the separate 
possession of в share of an undivided estate paying 
revenue to Government” within the meaning of s. 265 
of the Civil Procedure Code, во as to require tho inter- 
vention of the Collector for the purpose of executing 
the decree; and thst the Court of first instance, 
in order to meet the exigencies of the decree, should 
have separated the one-forth to which the plaintiff 
war declared entitled, and, in executing tho decree, 
should have ordered that the trees standing on tho 
one-fourth ares should be uprooted. Ram DAYAL v. 
Mzev Lata . . I. L. В., 6 All, 452 

324. Powers of Court executing 
а decree for partition—Civil Procedure Code 
(1889), г. 896—Party wall.— Held that a Court has 
по power, under s. 896 of the Code of Civil Procedure, 
to order its Amin to cause а wall to be built separating 
portions of property of which partition has been 
decreed, SOBAN Lat v. HARDEO SAHAI 

[L L. R., 19 All, 104 


(р) PARTNERS. 


395. —_——— Decree against one of se« 
veral partners in firm.—It is an improper way 
of executing в decree obtained personally against one 
of the soveral partners of в firm to seize part of the 
partnership property, to sell that part, and then dise 
tribute the proceeds between the executiou-creditor 
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and the other partners of the firm. КЕвнАУ GOPAL 
Goms o, Bavara |. 0. € Bom., 165 


(9) Possession. 


826. Order for delivery of pos- 
wession—Ciril Procedure Code, 1859, а. 223.— 
Semble—A decree which is not a decree for posses- 
sa о under в. re be executed by an order for 

livery of possession of property in the possession of 
a third party who has pau a title Раат ую 
the institution of the suit. AMEEROONISSA KHATOON 
е. ABEDOONISsA KHATOON . . 16 W. R., 807 


837. Decree for possession— 
Civil Procedure Code, 1859, г. 223—Remoral of 
building— Decree for khas possession.—If in exe- 
cuting a decree for khas possession it is necessary to 
remove any of the defendauts from the land covered 
by the decree, the Court, on application, is authorized 


under Act VIII of 1859, s. 223, to remove such person ; | 


but if the decree is silent as to а building situated on 
the land, it is not within the province of the Court 
which executes to direct that the building be pulled 

RADHA GOBIND SHAHA г, BRIJENDRO COOMAR 
Бот Сноурнах + + 5 18 W.R., 627 


398. .— Ciril Procedure 
Code, 1859, s. 223— Possession of house locked up 
by judgment-debtor.—In a case in which the officers 
of а Munsif’s Court were unable to give a decree- 
holder possession of в house, because the jndument- 
debtor had bolted and locked the doors, and the Munsif 
struck the case off the file, the High Court held that 
the Munsif was bound under the Code of Civil Proce- 
dure, в. 228, to remove the locks aud to place the 
decree-holder in possession of the house. GUNESH 
Сиунрив Smau е. EAM Dauner DOSSEE - 

[23 W. R., 283 


330. — — Civil Procedure 
Code, 1859, г. 223.— Act VIII of 1859, в. 223, refers 
to decrees generally whenever they may be passed, and 
gus that, being so passed, they are to be effectual 

the time the suit was instituted, so far as parties 
claiming under a title made by the judgment-debtor 
аге concerned, even when such title was created be- 
fore an appeal was filed from the order dismissing the 
suit, and when no decree existed. Per GLOVER, J. 
(Mrrrsz, J., dissentiente)—When a Court of com- 
petent jurisdiction has pronounced its judgment in a 
suit, that suit is for the time at ап end. Where a 
suit is diamissed and no petition of appeal is filed, the 
suit has no legal existence, and there is no suit pend- 
ing.  Сномрв Соомлв Lamoogrs e. борев 
Eerisro Gossawzs . . . 20 W. R., 204 


830, ——— — — — Decree partly 
in occupation of defendants’ raivate—Civil Pro- 
cedere Code, 1859, ss. 228, 224. - Where в decree is 
partly for а share of land in the occupancy or khas 
essession of the defendante and partly for a share of 

in the occupancy of raiyats, the decree as to the 
former can only be executed according to в. 228, Act 
VIII of 1860; and as to the latter, according to 
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в. 224. SHAMA SooNDERY DEBEA v. JARDINE, 
Skinner & С. —. . . ТМ, В, 816 
Reversing on review, S.C. . 8 W, B., 144 


881, ——___________ Decree for ij- 
mali property ~Civil Procedure Code, 1859, ss. 223, 
224.—Where in a suit azainst certain sutputtecs and 
Patnidars to recover possession of a share of an ij- 
mali family talukh plaintiff obtained a decree, it was 
held that the Court executing was bound, under 
в. 233, Act VIII of 1859, to put her in possession of 
the immoveable property adjudged, aud, if necessary, 
to remove erson who might refuse to vacate ; 

ng already been put in possession 
under the provisions of s. 224 was no bar to her being 
put iuto the more direct aud actual possession con- 
templated by в. 228, ADOREMONZE DASSEE г. PREM- 
cuuxpMussaxr . . . WLR, 454 


888, — — — — — — — — Civil Procedure 
Code, 1859, в. 224— Delivery of shares and interest 
in property.—Pluintiff, haviug only partially su 
ceeded in а suit spaiust R, G, and others for pos- 
session of certain land with mesne profits, appealed to 
the High Court, who gave him a decrce with costs. 
Upon this, all the defendants except R and G ap- 
plied for a review, and obtained а modification of the 
High Court's judgment, such ав left the lower Court's 
decree standing against Æ and G alone. Plaintiff 
then applied for execution. Held that the only thing 
that the plaintiff could do in these circumstances was 
to ask for delivery, in the mode prescribed in а. 224, 
Code of Civil Procedure, of the shares and interest of 
Е and G, but that the Court in execution was not 
authorized to make any enquiry into the extent or 
amount of these shares in relation to the other defen- 
dants.  ANNODA PERSHAD MOOKERJER v. TROY- 
LUCKHNATH PAUL Coowpry . 18 W. R., 193 


833. Ciril Procedure 
Code, 1859, s. 224.—An application for execution of 
а decree for possession, asking for the eviction of the 
defendant, is quite different from an application for 
possession under в. 224, Act VIII of 1859. Although 
the lower Court rightly refused to grant the former 
application, — Не/4 that there were no grounds for re- 
fusing the latter application, except as to that part 
in which the decree-holder asked for an order to issue 
to the raiyate to pay rent to him, which order would 
be beyond the purview of that section. GIBBON e. 
Suzo Ревзнох Missa . — , 17 W. R., 336 


834. — — — — — — Citi! Procedure 
Code, 1859, ss. 223, 224. —W'here a decree-holder, who 
had received possession under s. 224, Code of Civil 
Procedure, aud gave the usual acknowledgment, was 
refused khas possession of part of the land which 
defendants claimed to hold as raiyats, it was held that 
his proper course was an application under в, 223, ale 
though the case had been struck off the exccution 
file, and that defendants’ allegation of purchase (their 
sole plea at the trial) baving failed, they could not 
afterwards sct пра raiyati title. — BANEE MURTOON 
v. боге BuvcGUT . . . 19 W. R., 885 
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385. — — — — — — — Ciril Proce- 
dure Code, ss. 263, 264.—Applying the principle laid 
down in Adoremonee Dossee У. Prem Chand Mus- 
sant, 9 W. R., 454, and Banee Mutoon v. Gopee 
Bhuggut, 13 W. R., 255, it wus held that a Munsif 
had jurisdiction to issue au order for khas possession 
under а, 263, Act УШ of 1859, although in the first 
instance he had ordered possession to be given under 
2.264 Нов KISHORE AUDHIKARY e. SUDOY CHUN- 
DER NUNDEE . . B . ТУ. в, 80 


330. —— Reversal of de- 
eree gicing mortgagors possession—Execution of 
decree made on reversal.— Where a decree under 
which mortgagors obtained possession of mortgaged 
property is reversed, the mortyagees are entitled to be 
replaced in possession and to get complete restitution, 
and to be placed in the same position as they were in 
before the erroncous decree was made, even if the 
decree reversing the erroneous decree does not provide 
that the mortgugecs should recover possession, Коом- 
pun Шаш v. Raw BUcHa Sivon — 14 W, R., 465 

Decree for pos- 


зат. ——___________ 

session of lands of which plaintiff is partly in pos- 
tession.—In a suit for posscssion of certain plots of 
land, where plaintiff appeared to be in exclusive pos- 
session of other lands devolving by the same title, the 
Munsif compelled the plaintiff to alter her claim into 
one for в third of the whole of the lands of which she 
was entitled to а share, aud gave her а decree accord- 
ingly. When she sought to execute the decree, the 
defendants objected that she ought first to execute it 
in respect of the lands in her possession which were 
alleged to exceed the one-third decree. Held that the 
decree-holder was entitled to execute her decree in 
respect of the lands in the hands of the defendaut. 
Барна KRISTO PANJAH e. BAMASOONDUREE DOSSEB 

[18 W. R., 9 


888, — — — — — . Decree for speci 
fled property. —W here it was ordered in execution 
that a deeree-holder should get possession of a speci- 
fied plot out of three into which certain property had 
been divided for purposes of valuation, aud if that did 
not satisfy the decree, other property should be added 
from the other plote,— Heid that, so long as any por- 
tion of the specified plot remained, the decrce-holder 
could not touch the remaining plots. JocENDRO 
Хати Моциск e. Buoy Kesnun Вох 

[19 W. R., 161 


839. — — — — — — — Civil Proce- 
dure Code (1882), г. 268 — Delivery of possession to 
decree-holder in execution—Dis possession of third 
party—Partilion, Suit for. —The delivery of роз- 
session under s. 26: Procedure Code con- 
templates the decree-helder being placed in actual pos- 
session by possibly disp:ascssing in the суе of law a 
third person who is not affected by the decree. The 
mere formal delivery of possession cannot of itself 
effect such dispossession unless the deprivation of pos- 
session be complete as a fact, a conclusion which the 
Court has to form on the whole of the evidence, It 
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does not make any difference if such a decroo is in а 


partition suit. RAMCHANDRA SUBRAO е. RAVJI 
LI. L. R., 20 Bom., 351 


Decree for pos- 
ight of the holders of such 
а decree to the possession of village account books 
and other papers relating to the management of the 
village—Title-deeds.—The plaintiffs, as mansgers 
of a temple, obtained а decree for the posscssion of a 
certain inam village, After taking possession of the 
village, they called upon the defendants to hand over to 
them the village account books and other documenta 
relating tothe management of the village, The defen- 
dants refused. ‘Thereupon the plaintiffs presented a. 
darkhast in execution, praying (infer ali) for tho 
delivery of those books and documents. The Subor- 
dinate Judge rejected this application on the ground 
that it was beyond the terms of the decree. Held, on 
appeal to the High Court, that the plaintiffs were 
entitled to the possession of the account books and 
documents in question, as being cesential to the proper 
and effectual enjoyment and management of the vil- 
lage awarded by the decree. Such books and docu- 
ments were properly to be regarded as accessory to the 
estate and as claimable by those to whom it had been 
awarded, The title-docds of an estate, count 
other documents of the like kind, such as 
in India, ought to be regarded as accessory 
tothe estate, and to pass with it, whether the transfer 
is made by a conveyance, a decree, or a certificate of 
sale, BHAWANI DEVI о. ОЕУВАУ МАРНАУВАУ 

I. L. R., 11 Bom., 485 


(+) PRINCIPAL AND SURETY. 


341 .— — — — Decree against principal 
and surety—Interest.—B sued M, B, С, and Р 
for money due for goods supplied. Separate soleh- 
namas were filed by cnch of the four defendants, in 
which they admitted the debt, and cach undertook 
to pay one-fourth thercof, with interest, by instal- 
ments; and each further agreed that, if tho other 
three should make default and the amount due by 
them should not be realized by the sale of their pro- 

ry, then he should be liable to make good the 
Зевсу, A decree was passed by the Court in 
accordance with the torms of tho solehnamas. С and 
P each paid up their fourth shares, but M and B 
having failed to pay Æ applicd for execution against 
C and P in respect of the liability of М вла B. 
Held that, in the absence of proof that the whole 
property of В had been exhausted, R’s application 
Rud not be allowed, Where a decree for payment 
of а certain sum with interest was passed against 
certain defendants as principal debtors and against 
other defendants as surcties, and it appoared that 
the decree-holder had allowed time to tho principal 
dehtors for the purpose of increasing the amount of 
iuterest,— Held that the dcerce-holder was not en- 
titled to interest after the time when he might and 
ought to have put up tho property of the principal 
debtors for sale, when possibly it might have realized 
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the whole of the debt then due, RAwANUXD Коон- 
роо v. CHOWDHRY SooNDER NARAIN SARUNGY 
[L L. R., 4 Calc., 881 


Stay of execu- 
giving security—Default of judgment- 
debtor—Liability of surety in ezeculion— Decree 
how to be satisfied when property brought into 
Court by judgment-debtor and payment made by 
suréty.—The execution of a decree for partition was 
appeal on the defendant giving 
u would satisfy such decree as m 
ultimately be passed against him by the Appellate 
Court. That Court contirmed the decree of the lower 
Court. In obedience to the decree, the judgment- 
debtor deposited in Court certain property in his 
Possession consisting of bonds, decrees, and other 
articles, But as he did not produce the whole of the 
Property as ordered by the decree, the Court 
directed execution to proceed against his surety. 
‘The surety paid into Court the full sum stipulated 
in the surety-bond. Thereupon the judgment- 
debtor applied that the property deposited by him in 
Court should be valued and made over to the decree- 
holder in part satisfaction of the decree pro tanto, 
and that only the balance then remaining due should 
be paid ont of the money paid in by the surety. 
The Court refused, holding that the decree-holder 
was entitled to be paid over the whole sum paid in by 
the surety. On appeal, Aeld (reversing the order 
of the lower Court) that the property already 
produced in Court by the judgment-debtor should be 
first applied towards the satisfaction of the partition- 
decree, and if the decree-holder did not obtain 
complete satisfaction in this way, the money paid in 
by the surety should then be made available. 
Goran МАНА SHET v. JOHARMAL 
[L L. В. 19 Bom., 578 


stayed pendin 


(1) Paopvcz or Law». 


Decree for produce of 
jeution for future  produce— Decree. 
before Civil Procedure Code, 1859.—In the execu- 
tion of a decree for land passed prior to the enactment 
of the Code of Civil Procedure, in which the value 
of the produce of the land was given to the plaintiff 
up to the date of the decree, it is not com; t to 
the Court executing the decree to grant further pro- 
duce up to the date of execution, CHINNAIYA 
CHETTY v. NABANAPAIYA T e 


„15 
(f) BEMOVAL or BUILDINGS, 


344, — — — Decree ordering removal 
of wall—Cieil Procedure Code (Act X of 1877), 
г. 985 and 260—Special appeal, Power of High 
Court iw—Upon an application under в. 285 of 
Act X of 1877 (Civil Procedure Code) for the 
execution of a decree, which directed the judgment- 
debtor forthwith to down and remove such 
portion of а wall as had been erected by him upon the 
wall of the decree-holder, the mode in which the 
assistance of the Court was required to be given was 
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stated in column (7) of such application to be by 
giving the decree-holder possession of bis wall by 
pulling down the wall erected thereon. The Court 
directed an order to issue to the nazir to remove the 
judgment-debtor’s wall from the top of the decree- 
olders wall. Held that the decree-holder’s ap- 
plication could not be granted in that form, and that 
he should have asked the assistance of the Court to be 
given in the way provided for by s. 260 of Act X of 
1877, by the imprisonment of the judgment-debtor, or 
the attachment of his property, or both. „Held also 
that the Court was wrong in passing the order it had, 
but that it should have pointed out to the decree- 
holder the manner in which he should have asked the 
assistance of the Court to be given and the remedy to 
which he was entitled; and that, upon such amended 
application being made, the proper course to pursue 
was to serve в notico on the judgment-debtor, 
directing him to comply with the order contained in 
the decree within a time to be fixed by such notice ; 
and that, if he fail to comply with such order within 
the time so limited, the Court might then, at the 
instance of the decree-holder, make an order either 
for the judgment-debtor’s imprisonment or for the 
attachment of his property, due regard being had to 
the provisions of s. 200 in the latter сазе. Held fur- 
ther that the High Court in special appeal should 
not vary the order for execution which had been 
passed in such в way as to give the decree-holder 
that relief for which he did not ask. РЕОТАР 

Снохрев Doss e. Peary CHOWDHRAUN 
[L L. E., 8 Calo., 174: 9 С.І. R., 458 


(X) Riant оғ Wax. 


345. — — Decree giving passage 
through doorway— Removal of door. —Where в 
decree only declared plaintiffs right of go 
through а doorway and to remove the brick-work 
with which it was filled,— He/d that in executing it 
the decree-holder was not authorized to remove в 
wooden door in existenco there. RooxwEE KANT 
Снотривү e. NUND LALL CHOWDHRY 

[25 W. R., 120 


(v) Ѕ1врав, HEIR Or, DECREE AGAINST. 


346, Decree against heir of 
Birdar—Suit on decree.—The mode of enforcing 
against a Sirdar’s heir (who is not a Sirdar) a decree 
passed by the Agent’s Court against that Sirdar is 
by a suit founded upon the decree, Govno VAwAx 
о. SAKHARAM RAMCHANDRA 

[L L. В, 3 Bom, 43 


(w) TEMPLE, ЗСНЕМЕ POR MANAGEMENT OF. 


347. —__— Failure of trustees to 
carry out soheme—Mode of enforcing proper 
management—Removal of trustees—Civil Prov 
cedure Code (Act XIV of 1882), га. 539 and 260— 
Separate suit.—A decree was passed in a suit under 
в. 539 of the Civil Procedure Code (Act XIV of 
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1882), settling a scheme of management of а certain 
temple. The scheme. provided that the defendants 
and’ their heirs were, during their good conduct, 
to bo retained as trustees and managers of the temple, 
‘and as such to maintain в proper system of worship, 
and to keep regular accounts, ete., cte. Subsequently 
Plaintiffs applied for execution of the decree speci- 
fically setting forth various clauses of the schemo 
which had been infringed by the defendants. The 
Plaintiffs prayed that the defendants should be re- 
moved from their office, and that the decree be enforced 
by their imprisonment and the attachment of their 
property. ‘The Judge dismissed the application on 
the ground that the defendants could not be removed 
from the managership in execution-proceedings, the 
plaintiff's remedy lying in aregular suit. Held that, 
in order to obtain the removal of the trustges, the 
procedure would be to amend the scheme of mauage- 
Dent во as to include a provision for tho removal 
of the trustees necessary, and not to file в separate 
suit. Held also that, in so far as the decree ordered 
particular acts to be performed by the defendants in 
the management of the temple, it might be enforced 
by the imprisonment of the defendants, or by the 
attachment of their property, ог by both. DAMO- 
раввнат e. Внооплш. 1.1. Е, 94 Bom., 45 


12. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMISES. 


E Agreement of parties not 
embodied in a deoree.—Execution cannot be 
issued upon  razinamsh, unless tho terms of it are 
embodied in a decree of the Court. — DARBBA VEN- 
KATTA SASTRI v. VURELLA GANGAIA. EX PARTE 
VUBELLA ĢANGAIA . >» . 8 Mad, 305 


. —————— Compromise of suit—De- 
cree made on razinamah after lapse of five years 
—Execution of decree от razinamah.—A suit was 
compromised by a razinsmah which required that & 
decree should be passed in conformity with its terms. 
Tho Munsif, instead of passing a regular decree, en- 
dorsed au informal order on the razinamah, and five 
, upon an application for execution, 
‘made a formal decree and ordered its 
пасе considered this proce- 
dure erroneous, and ordered that the decree should 
not be acted оп. Held that it was competent to the 
Muusif to make в decree in pursuance of the razi- 
pplication of the party interested, 

even after an interval of five years; and that, the 
decree having been properly made, the Judge had no 
authority to direct that it should not be acted on. 
VENEKATARAMANA Норм ©. BAPANNA РАІ 
[T Mad., 103 


350. Application to execute 
solenamah made г decree.—Where parties 
to a suit which had been decreed entered after 
remand into a compromise and filed в solenamah iu 
accordance with which the case was decided, — Held 
that an application to execute the solenamah was not 
a proceeding taken on the basis of the decree, and 
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12. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMISES 


—continued. 

was illegal. Pao MADHUB SIRCAR с. BISSUMBHUR 

SiscaB . . ` . . 15 W. R., 514 
351. Agreement not to execute 

decree —Injun: to restrain execution—Civil 


Procedure Code, 1859, а. 206.—Where в decree- 
holder agrees for à good consideration not to enforce 
his decree, the Court may legitimately, on the suit of 
the opposite party, issue au injunction against the 
former not to do what he had agreed not to do, в. 206 
notwithstanding. Nuso KisHz МООКЕВЈЕЕ v. 
Dzsxarm Roy Спожрву. . 22 W. R., 194 


353. Agreement not to execute 
unk on a contingency—Agreement to give 
quod title. -Certain property was handed over by a 
Sudgment-debtor to the deeree-holder for the purpose 
Of satisfying the decree, aud an arrangement was 
made between them, under which it was stipulated, 
that if, within в given interval, there should here- 
after be found to be a defect in the title of the judg- 
ment-debtor, and the decree-holder should be dispos- 
scsecd, then whatever the unrealized portion of the 
amount of the decree, the decree-holder should be at 
liberty to realize it b; execution of the decree. 
‘Held that the reasonable construction to be put 
upon this agreement was that, if there appeared to be 
a defect of title to ашу portion of the property 
handed over, and the decrce-holder should be dispos- 
sessed of 16 by reason of such defect, then the trans- 
faction was to be put an end to, and he was to revert 
to his original right. As в part of the agreement, the 
judgmeut-debtor was held to have waived the benefit , 
of the law of limitation if the event should hap) 
upon which the decree-holder was entitled to Fall 
back upon aud execute his decree. Roy LUCHMER- 
rer іон с. Jowanuz ALI . 18 W. R., 407 


Agreement for execution 
in а particular manner—Agreement made be- 
fore decree.—AD agreement entered into before 
“iceree between в person who subsequently became 
the decree-holder aud the defendant, his debtor, stipu- 
lating that the decree should be enforced in а parti- 
cular manner, is no bar to the execution of that 
decree according to its terms. SAKHARAM RAM- 
онсхрва DIKSHIT e. GOVIND VAMAN DIXSHIT 


[10 Bom., 361 


354. Second execution after 
debt has been realized under the first and 
misapplied—Aygent not authorized to receive 
amount of decree.—Execution was issued upon а 
decree, and the proceeds of the execution paid over 
by the officer of the Court to the mooktear of the 
execution-creditor, and misapplied by him. А second 
execution was afterwards issued under the same 
decree in ignorance of the first. He/d that, although 
the mooktear may not have had authority to receive 
the proceeds of the first execution, the reccipt of 
such proceeds by the Court officer absolved the exe- 
‘eation-debtor from all further liability ; and that the 
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sccond execution was illegal and the executio 
creditor was respousible in respect of it. PURTAB 
Снохрев Boxooan г. BHUGGOBUTTY DABEA 
(Marsh., 59 :1 Hay, 131 
355. ———— Judgment-debtor acquir- 
ing interest in property after sale in exe- 
cution—Kight to second execution for balance of 
decree. —If a judgment-debtor, whose property has 


Lab . eee N. W., 197 


856. — — — Execution after satisfao- 
tion— D ecree forpossession.—A deeree for posses- 
ed by the plaintiff's being put in 
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actual posscssiou, cannot afterwards be revived or re- , 


executed on the plaintiff being dispossessed. K HAT00 
Bosse. Foucx Аш ВМ, R., Mis, 108 


857, ——  — — — — — — Mistake, Agree- 
ment under— Agreeing to interest at certain rate 
wnpaid—Subi t execution.—Where a decree- 
holder, under a misconception of the law, asked to 
receive intercst, calculating that he was not entitled 
to more on account of interest than the principal sum 
decreed, and the judgment-debtor did not pay in the 
money,— Held that the decree-holder was entitled to 
fall back upon the original em and cxecute ae 
cording to its terms. Авер HOSSEIN v. ASSUD ALY 

T (ll W. R., 20 
358. — —— —— Execution after adjust- 
ment out of Court— Certificates of part satis- 

- faction— Act. X of 1877, s. 255.— Where a judgment- 
debtor has out of Court рагі]; isficd his decree- 
holder subsequent to tho transmission of the decree for 
execution to another Court, but before actual execu- 
tion has been applied for, he is entitled, on execution 
in full being demanded, to an order from the Court to 
which the decree is transferred for excention, calling 
upon the decree-bolder to certify the fact of such 

rt payment, RAJENDRONATH ROY BAHADOOR г. 
'HUNNOOMUL LL. R., 5 Calc., 448 
359. Civil Procedure 
Code, 1877, г. 235.—S. 235 of the Civil Procedure 

Code puts on the party applying for exccution the 

obligation of stating any adjustment between the 

parties after decree, that ів, any matter not done 
through the Court as well ав any agreement through 
the Court. PAUPAYYA v. NARASANNAIL 

[I. L. R., 2 Mad., 216 

3 — Civil Procedure 

Code, 1877, в. 258. Ап adjustment of в decree not 

certified to the Court by either party within the time 

limited by law cannot be recognized as а bar to exc- 


cution. CHEDUMBARA PILLAI е. RATNA AMMAL 
[L L. R., 3 Mad., 113 
3L Satisfaction of decree—Sub- 


sequent application for execution, —After a decree 


| 
| 
| 
| 
| 
| 
| 
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12. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMISES 
—continued, 


had been satisfied and the case struck out at the re- 
quest of the decrve-holder, he discovered that, by 
resorting to a different mode of calculation, he might 
have recovered more under the decree. The Court 
refused to re-open the matter or to allow execution 
for the difference. CoLonas e. BULAJAN 

(Marsh, 311 : 1 Hay, 587 


362. Satisfaction of 
decrees ly agreement—One decree afterwards set 
aside,—Hy mutual agreement two decree-holders 
entered up satisfaction in respect of their crosse 
decrees, | Nevertheless, oue of than appealed from the 
decree passed against Lim and obtained ite reversal. 
He then applied to issue execution on his cross-decree, 
Held that the application could not be entertained, as 
satisfaction had been entered. The grounds upon 
which the application could have been entertained 
discussed, GUPINATH Вох c. DINABANDHU NANDI 

[3 B. L. R., Ap., 62 


363. Settlement of 
case—Subsequent application for ezecution.—A 
suit having been decreed, defendants appealed, but 
on both parties petitioning to the Court to the effect 
that they had come to a settlement of their differ 
ences, the appeal was struck off the file. The plain- 
tifs then applied to execute the original decree. 
Held that, as the Appellate Court did not reverse the 
decision of the first Court, the decree stood good, ex- 
cept во far as the plaintiffs, judyment-creditors, were 
debarred from executing it by their own agreement, 
Mewa SING v. AZEEZOODDEEN KHAN. 


03 W. R., 311 


864. і Intended satis- 
1g off execution—Failure to com- 
plete satisfaction.—An intimation to the Court of a 
coutemplated satisfaction of the decree by arbitration, 
оп which intimation the exccution-case was removed 
from the file, would not preclude the decree-holder 
from suing out execution again, unless it be proved 
on enquiry that the result of the private arbitration 
was a satisfaction of the decree in the mode contem- 
plated by the parties, CHOONNES LALL г. роовод 
PzzsHAD . E i . 3 Agra, 252 


365. — — —— — — — ——- Application by 
assignee of decree-holder after satisfaction entered, 
—A share of в decree was mortgaged by the decree- 
holder’s vendor, who sold his rights and interests to 
petitioner, who then sought to execute the decroe as 
against the judgment-debtor with reference to that 
share, The judgment-debtor having paid in the 
money by order of the Court, and the mortgagee 
having entered up satisfaction of this decree against 
the judgment-debtor,— МеГа that there was ва end 
to that decree as against any person liable under it 
for the mortgagce’s share. Ўто Doss Коохроо 
о. WILKINSON 17 W. R., 150 

368. — — ~ Deed of com. 
Promise—Service of idol.—Two brothers executed 
aud filed a decd of compromise, dividing between them 
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18. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMISES 
— continued. 
the family property, and a decree was passed in terms 
thercof. Under this decree, the elder was to hold 
Possession of certain lands, the rents of which were 
to go to perform the worship of the family idol, The 
younger, however, kept the elder out of possession of 
the lands, who, therefore, performed the worship at 
his own charges, вый then took out execution for pos- 
session and mesne profits, in order to recoup his own 
expenditure ou the family idols. The elder brother 
having died without executing his decree, his widow 
applied to execute it for the amount of the mesne 
profits due under it. He/d that the widow was 
entitled to execute the decree for шевпе profits of the 
idol lands, without showing that the ceremonies had 
been performed by her husband out of his own private 
funds, — RADHAXBUN  MUsTAPI v. ТАНАМОМЕЕ 
Dass 
[3 B. L. R., P. C, 79 : 11 W. R., P.C., 31 
13 Moore's І. A., 380 


367. Refund decreed 
—Application for further ezecution—A deeree- 
holder attached certain mouey deposited to the credit 
of a suit in another Court, to which suit the judgment- 
debtor was a party, in the belief that the said money 
belonged to the judgmont-debtor. The money having 
been remitted from the Court in which it was deposited 
to the Court executing the decree, a claim was made 
in that Court by the party entitled to the mousy. 
The claim was rejected, aud the money was paid out 
to the decree-bolder, and satisfaction of the decree 
was entered in the register, A suit was thon brought 
against the decrec-holder, and it was decreed that he 
should refund the sum obtained by him on the ground 
that it did not belong to his judgment-debtor. Hav- 
ing refunded the money, the decree-holder applied for 
execution of his decree. Held that the fact of satis- 
faction being entered in the register was no bar to the 
application being granted. LAKSHMANA CHETTI e. 
NABASIMHASAMI =. . LL. R., 7 Mad., 167 


— — — Partial matie 
Faction under arrangements made by Court— Limit- 
ation— Subsequent application for execution.—In 
execution of а decree, an order was made by the 
Court directing the payment of the rents of certain 
property which had been attached as they became 
duo from the mokuraridar to the judgment-debtors, 
to be made to the decree-holder to satisfy his decree ; 
and afterwards the execution-case was struck off the 
file. Subsequently, default having been made by the 
mokuraridar in the payment of the rents of certain 
years, and the decree not having been fully satisfied, 
the decree-holder applicd for an order directing the 
payment of the rents which were in arrear to be made 
by the mokuraridar in accordance with the previous 
order. Notice having been directed to be served on 
the judgment-debtors, they came in and pladed 
limitation. Held that, as the application was not 
strictly оце for fresh execution, limitation could not 
pply ; and that, as the effect of the order in the exe- 
cution-procecdings was virtually to appoint the deeree- 
holder receiver under the provisions of в. 243 of Act 
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12. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMISES 
—continued. 


УШ of 1859, and as the attachment was still in force, 
is proper course was to file a regular suit qua 
receiver ayainst the mokuraridar Варна K18808B 

Bosk г, ДутАВ CHUNDEA МАНАТАВ 
[L L. R, 7 Calc., 61 


Partial satis- 
"urther application for eze- 
culion—Surety.—A, having obtained a decree against 
B and C (the former being made primarily liable), 
took out execution, aud, on obtaining partial payment 
of the amount due to him by the sale of certain pro- 
perty belonging to В, entered up satisfaction as to 
that amount. Subsequently, D, another judgment- 
creditor of B’s (who had a lien on the properties sold 
in execution of Ав decree), brought a suit against 
Band A, secking for a rofund of the moueys received 
by the latter; this suit (to which C was not made a 
party) was compromised by A, who agreed to make в 
partial refund. Held, on A's applying for execution 
а scond time against the representatives of C, that 
the partial satisfaction of the decree entered up was 
binding upon 24, so as to prevent a sccond application 
for execution for the same amount being made ; and 
that, even were it not so, the refund made on в pri- 
vate understanding between them by Æ to D iu tho 
suit brought by D against B and 4 could not be bind- 
ing upon В, unless he were a party to the compro- 
mise, and much less would it be so ns against the 
representatives of C, who wasnota party to that suit, 
and therefore the application could not be enter- 
tained. WANIDOONNISSA е, Roy MONABEER РЕНЗНАР 
Sanoo , . . . L L. R., 6 Cale, 128 


370. Acquiescence.— 
Certain property was attached in execution of a decree 
against the judgment-debtor in the year 1847. This 
attachment, was set aside on the application of persons 
claiming the property as their own. These persons 
were sued with the judgment«debtor by the judg- 
ment-ereditor, and another deeree was passed in 1855, 
declaring the’ said property liable to sale in execution 
of the decree of 1847. Tho deeree of 1847 had been 
satisfied in part in execution-proceedings taken under 
the decree of 1855 against the heirs of the judyment- 
debtor. Held that the balance of the decree of 1847 
could not be recovered in execution under the decree 
of 1855 against the heirs of the jmdgment-debtor, 
and that no acquiescence in the past on the part of 
the judgment-debtor under the decree of 1847 could 
render wuch execution valid, BINDA PRASAD r. 


Аимар ALI . . І. R., 1 АП, 808 


37. — Claims to at- 
tached property.—A obtained а money-decrce against 
В declaring ccrtain propertics belonging to B liable 
to be sold in satisfaction of it. Other decrees were 
subsequently obtained against 2, in excention of опе 
of which certain of these properties were sold (subject 
to the lien) and purchasd by A himself, and in 
execution of another certain others were sold also 
(subject to the lien) and purchased by С. On 4 
proceeding to exccute his own decree against B,C 
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sought to have it declared that satisfaction should be 
entered upon it to the extent of the value of the pro- 
perty purchased by 4. Held that C was not ontitled 
to appear in the execution-proceeding following upon 
в саве to which he was no party. GREBJA Впоозон 
Marten c. Kisuen Kisnous GHOSE 

7 W. B, 221 


13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES. 


372. — — — Right of execution—Illegi- 
timacy of decree-holder declared after decree.— 
Where a decree was made in favour of persons on 
the presumption that they were legitimate, and by а 
subsequent High Court decision they were found to 
be illegitimate,— Held that they were not precluded 
from executing the decree. HIMMUT BAHADOOR r. 
Bomaxo . . . . . ММ. Вы 


373. Execution by representa- 
tive—Illegitimacy, Question of —Ciril Procedure 
Code, 1859, ss. 102, 103, and 208— Act XXIII oj 
1861, s. 11.—The questions which, under s. 1l, 
Act XXIII of 1861, may be determined by a Court 
executing a decree, must be between parties to the suit 
in which the decree was passed, and must relate to 
the execution of the decree. А person who was not 
on the record wheu the decree was made docs not 
constitute himself a party to tho suit by applying for 
execution, and а question as to his legitimacy is 
consequently not one which the Court executing the 
decree is competent to entertain, Se. 102 and 103 
of Act VIII of 1859 relate ouly to proceedings 
prior to decree, and not to proceedings in execution. 
5. 208 of the same Act does not apply where the 
person seeking to execute is not a transferee from 
the original decree-holder, either by assignment ог 
operation of law. Tho section does not apply to cases 
where the right to an cquitable interest in & decree is 
seriously contested, and was not intended to enable 
a Court to try, on an application for execution, such 
an importent question as the legitimacy of an heir. 
Since proceedings under s. 208, Act VIII of 1859, 
were, by s. 364 of the Act, not liable to appeal, 
в suit would probably lie to reverse an order passed 
therein, ABIDUNNISSA KHATOON г. AMIRUNNIS8A 
Кнлтоон . . . LL R, 8 Calc. 327 

[L. R., 4 L А, 66 


Affirming the decision of the High Court in 
(8. C., 20 W. R., 305 


874. Purchaser from decree- 
holder—Act XXIII of 1861, г. 11—Civil Pro- 
cedure Code, 1859, г. 208—Right of appeal. 
Where a decree had been purchased benami, and the 
party alleging hersclf to be the real purchaser had 
nof been put upon the record as в party, and an appli- 
cation for execution made by her under s. 208 of 


Act VIII of 1859 had been refused, and there was | 


а dispute as to who was the real of the 
decrec,— Held that the applicant was not a party to 
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SENTATIVES—continued, 
the suit within the meaning of s. 11 of Act XXIII of 
1561, and had no right of appeal against the order 
refusing her application. Abidunnissa Khatoon v. 
Amirunnissa Khatoon, I. І. By 2 Calc, 327, 
followed. Sosua BIBEB г. ЗАКНАМОТ ALI 
L. В., 8 Calc., 871: 1 C. L. В., 831 


875. —-——— Death of decree-holder— 
Injunction to restrain execution—Revival of pro- 
ceedings.— Where a decree-holder, whose right of 
execution has been, by injunction restraining him 
pending auother suit from executing the decree, tem- 
porarily suspended, dics, his representative has the 
me rights as he had himself to apply for and obtain 
a revival of the proceedings. KALYANBHAI DIP- 
CHAND г. GUANOSHAMLAL JADUNATHJI 
[L L. R., 6 Bom., 29 
376. Civil Proce- 
dure Code, ss. 207-208— Representative of decree- 
Aolder.—Where application is made for execution 
of a decreo standing in tho name of a deceased person, 
the Judge ought, under в. 208 of the Code of Civil 
Procedure, in exercise of his judicial discretion, to put 
one of the applicants at least on the record, and to 
take such steps as to him may seem right and proper 
for protecting the interests of other claimants. If the 
deceased died while the suit was pending in appeal, 
the first amendment in the record must be to put in 
Place of the deceased the names of those persons who 
were allowed by the Court to carry on the appeal 
in his name. ABDOOLLAH г. REASUT HOSSEIN 
[20 W. R., 51 


371. Representative 
of deceased decree-holder—Civil Procedure Code, 
1859, г. 108.— Те claim of a petitioner to represent 
в deceased person for the purpose of executing a 
decree made in favour of the deceased ought not 
to be rejected, but the Judge should, in accordance 
with the principle of « 103, Act VILI of 1859, call 
upon the plaintiff to establish his right to represent 
the deceased. Wooma CHURN МООКЕВЈЕЕ г. 
LUCKHEE NARAIN Roy Сножрнвү 

QW. R., Mis,, 10 

378. . —— — — — Right of repre- 
sentative of decree-holder to execution—Civil Pro- 
cedure Code, 1559, s. 210.—Tho representative of a. 
deceased person in whose favour а decree has been 
made caunot claim execution as & matter of strict 
right, but must satisfy the Court, under s. 210, 
Civil Procedure Code, that it is proper that he should 
be allowed satisfaction of the decree; and the Court 
cannot determine the question without hearing the 


opposite sido, Омвгтн NAUTH CHOWDHRY с, CHUN- 
рев KISHORE SINGH. . .  21W.R,8l 
Representatit 


379. 
of decree-holder—Atlachment of decree—Ci 
Procedure Code (Act XIV of 1882), ss. 282, 244, 
278.—А person attaching a decree is a representative 
of the decree-holder within the meaning of that term 
as used in s. 244, cl. (с), of the Civil Procedure Code, 
and in every caso is entitled to enforce execution of 
the decree which he has attached. When the decree 
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attached has been passed by the same Court вв 
the decree in execution of which it has been at- 
tached, the Court has jurisdiction to execute the 
attached decree on the application of the attaching 
creditor. Prany Монсх CHOWDHRY e. ROMESH 
Cmvxpzs Хохот. . L L. R., 15 Cale, 371 


Judgment- 
creditor who has attached a decree—Right to 
execute decree—Civil Procedure Code (1882), 
а. 244.—A judgment-creditor who attaches a decree 
is, as being в representative of the judgment-debtor 
within the meaning of в, 244, cl. (oot the Civil Pro- 
cedure Code, competent to execute it, Peart Mohun 
Chowdhry v. Romesh Chunder Nundy, I. L. В» 15 
Cale., 371, followed. RANGASAMI CHETTI v. PERIA- 
SAMIMUDAM . I. L, R., 17 Mad., 58 

381. Death of judgment- 
debtor—Ciril Procedure Code, 1559, s. 210 and 
г. 204—Application to make № 
deceased liable—Delay.—An appli 
в. 210, Civil Procedure Code, cannot be allowed to 
succeed upon the ground which would support an ap- 
plication under s. 204, and an application under s. 204 
must be disposed of on a state of facts which would 
give the Judge power to issue the order under s. 204. 
Where a judgment-creditor delays long after the 
death of ‘the judgment-debtor in following such 
debtor's property into the hands of his heir, it is in- 
cumbent on him to explain the reason of the delay. 
AMEEN AHMED r. VELAET ALI KHAN 


[20 W. R., 422 
383, С Proce- 
dure Code, 1859, s. 210— Right to exec decree 


against representative where certificate of ad- 
ministration has been oblained.—A decree-holder 
is at liberty, under s. 210, Act VIII of 1859, to 
follow his deceased judgment-debtor's property in 
the hands of the parties in possession, notwithstand- 
ing а certificate under Act XXVII of 1860 has been 
obtained by a third party. DUNPUT SINGH BAHA- 
moon е. ВАзвввоввв . . 18, R., 476 


383. Right of representative 
of co-sharer to execute decree—Personal 
right-—The right of one of several co-sharers in an 
endowment to recover possession of the land from 
which he has been ousted by the other co-sharers is 
a personal one, and does not descend to his heirs. А 
decree for that obtained by him, if not 
exceuted by him in his lifetime, will become infruc- 
tuous after his death. His widow, however, can 
recover in a regular suit whatever sums he paid out 
of his own funds for keeping up the service of 
the idols Варна JERBUN МОВТОРЕЕ v. ТАВА 
Moxzs ОовзЕВ . . ЗУ. В. Mis., 26 


884. Judgment-debtor pur- 
chasing share in decreo,—4 mortgaged cer- 
tain property to В, and afterwards sold а two- 
annas share thereof to C, and gave him an ijara 
ofa лоп. В obtained в decree on his е, 
which decree was purchased by С, who then applied 
for exceution, The judgment-debtor A objected that 
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C was not competent to take out execution, being a 
co-sharer and an ijaradar, but this contention was 
overruled. Katty Doss BHADURY v. GOLAM ALI 
CHOWDHRY . , . . 3C.L R,237 


. — — —— Representative of minor— 
Execution by guardian—Death of minor.—When 
а party applics to execute в decree on behalf of a 
minor, his representative capacity comes to an end 
by the death of that minor; and further steps 
in execution, or otherwise, must be taken by the 
legal representative of the deceased, whoever that 
may be. Ноторнов Вот CHOWDRY r. JUDDO- 
NATH МООКЕВЈЕЕ . . . 14%. В.,162 


386. — ——— Decree passed against 
dead man—Ciril Procedure Code, 1859, а. 119.— 
Where the sole defendant to в suit dies before de- 
cree, в decree passed against him on tho supposition 
of his being still alivo is incapable of being executed. 
Cases falling under Act VIII of 1859, в. 119, stated. 
RooPNABAIN SINGH v, RAMAYEE SINGH 

[3 С. L. R., 102 


887. Representative of debtor 
—Procedure.— Exposition of the procedure to be ob- 
served for the execution of в decree against tho legal 

tative ой а deceased person, RoopRo NARATW 
Rox e. NiTTYANUND Doss 8 W. В., 195 

388. __ Ciril Pro 
cedure Code (1889) s. 234—Execution of decree 
against deceased judgment-debtor—Probate and 
Administration Act (V of 1881), г. 104—Equal 
and rateable distribution.—The right of в decree- 
Mn under s. 234 Н Е Code, to 

ve his decree execu! inst the legal representa- 
tive of & deceased judgment-debtor is not affected 
by & 104 of the Probate and Administration Act, 
which directs debts to be paid equally and rateably 
ont of the assets, VENKATARANGAYAN CHETTI v. 
KRISHNASAMI AYYANOAR 

(I. L. R., 22 Mad, 194 

889. Execution of 
decree where judgment-debtor is dead,—Execution 
cannot issue against the estato of в deceased person 
‘until there is some one on the record as representing 
the estate, LEXRAJ Вот v. ВЕСНАВАМ MISSER 
[T W. R., 58 
Ezecution 
resentative.—If execution has 
once been duly issued against а person as representa- 
tiveof one who is deceased, this person cannot dispute 
his representative character on the occasion of any 
subsequent issue of execution against him as repre- 
sentative. DHERAJ MAHATAB CHUND c. РЕАВЕЕ 
Dost 6 W. R., Mis., 61 


Execution against person 


890. 


against person as re 


391. 
poaa after failure to execute against 
as representative. —Where successive appli- 
cations for execution had been made for years against 
a party merely as the representative of a deceased 


tendant, it was held that execution could not be 
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taken ont against him personally ns one of the origi- 
nal defendants, even if he were liable in both сарае 
cities. Prea LALL СоззАМЕЕ г, Hos: 


392. Decree against deceased 
person, Effect on representative 
cedure Code, 1859, as. 104, 203, 210, 2: 
decree has been obtained “against PEN 
A's estate is properly 
described in the proceedings in execution as the estate 
of A (s. 210, Code of Civil Procedure); and iu the 
certificate of sale the purchaser is properly declared 
to have purchased the right, title, aud interest of 4 
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13. EXECUTION BY AND AGAINST ВЕРВЕ- 
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provision for it in the sections relating to execution. 
Ss. 361 to 372 relate to changes during suit, and 
sprak only of plaintiffs and defendants—terms which 
зеет to show that they were only intended to apply 
to proceedings up to final determination by the appel- 
late decree and not to proceedings in execution between. 
the judgment-creditor aud judgment-debtor. А 
Court of appeal having confirmed the decree of a 
second class Subordinate Judge, the decree was 
transferred for execution to the first class Subordi- 
nate Judge. After the transfer, the judgment-debtor 
died, The judyment-creditor then applied to the first 


+ class Subordinate Judge to substitute on the record 


in the property sold; but this procedure is improper + 


in саве in which the debtor dies before or pending 
the suit, and the suit is brought or continued against 
his representative. In such cases the repre 

and not the deceased person, is the defendant (вв. 104 
and 203); and in the notification of sale (s. 249) and 
in the certificate of sale (я. 259) it ought to he set 
forth that what is sold is the right, title, and interest 
of the representative on the record, ХАТНІ НАШ г. 
Jays . А . . 8 Bom, A. C., 37 


893. Representative of debtor 
—Ciril Procedure Code, 203.5. 203, Act 
УШ of 1859, althoneh it primarily refers to a party 
who has been substituted before decree for the origi- 
nal debtor, is equally applicable to в person who has 
become representative of the original debtor in exe- 
eution-proccedings, his liability being limited to the 
extent of the property of the original debtor which 
may have come into his hands, JAPUR HOSSEIN ғ. 
Нашем Jan . . . 8W.R., 161 

$94, — — — — Erecution 
against representative where he has assets, but fails 
to satisfy decree.—If a decrec-holder can show that 
asacts of a deceased judyment-debtor have come into 
the hauds of such debtor's legal reprosentative, and 
if the representative fails to satisfy the Court that 
he has duly applied euch asscts, the latter may be 
arrested in execution of the decree, DmnERAJ MAH- 
TAB CHUND BAHADOOR г. MUNMOHINEE DASSEE 

(12 W. R., 517 

305. — — — — Ciril Procedure 
Code, 1859, г. 203.— When а dcerce-hilder wishes to 
execute his decree against the heirs of his judgment- 
debtor to the extent of property inherited from the 
debtor and not duly applied by the heirs, he must, 
before he can put s. 203, Act VIII of 1859, in force, 
satisfy the Court that no such property of the deceased 
can be found as he can sell in execution. INDRO 
NARAIN MISSER г. KRISTO CHUNDER MAHTO 

(14 W. R., 868 

——__—_—___ peath of judg- 
ment-deblor after appellate decree—Ciril Procedure 
Code (1882), ss. 234, 245, 361 10 372 and 583— 
P. я of—Subordinate Judge, Juris 
diction of.—The Civil Procedure Code (Act XIV of 
1882) does not contemplate the representatives of the 
judgment-debtor being placed on the record after the 
ipellate decree hay been passed. There is no express 


tative, 1 


the name of the representative of the deceased. The 
first class Subordinate Judge rejected the application 
and referred the ,judgment-creditor to the second 
claw Subordinate Judge, who also rejected the wp 
cation on the ground that the decree which wi 
executed was the appellate decree in which Medes 
was merged, and therefore he had no jurisdiction to 
entertain the application. Meld that the course 
open to the judgment-ereditor was by way of applica- 
tion to execute the deeree against the legal representa- 
tive of the deceased as provided by в. 234 of the 
Civil Procedure Code (Act XIV of 1882), in which 
case the application to execute the decree, having 
regard to в. 583, would be to the second class Subor- 
dinate Judge, although by в. 248 the notice to the 
party ayainst whom execution was applied for would 
be issued by the first class Subordinate Judge to 
whom the decree was transferred for execution, НтвА- 
CHAND HARJIVANDAS c. KASTURCHAND KASIDAS 


[L L, B, 18 Bom., 224 


897. — — — ———— —— Execution 
against representatire of debtor—Ciril Procedure 
Code (1882), ss. 234, 248, 249, and 578— Application 
by decree-holder for execution of decree by substi- 
tution on death of the judgment-debtor to the Court 
where the decree has been transferri decree 
was transferred to another Court for exceution. Pend- 
ing the proceedings, one of the judgment-debtors 
died, On an application to that Court by the judge 
mentecreditor to execute the decree against the legal 
representative of the deceased judgment-debtor, a 

notice was issued under s. 248 of the Code of Civil 
Procedure. The legal representative objected that 
the Court had no jurisdiction to entertain the appli- 
cation, and that the application should have been 
made under s. 234 of the Code to the Court that 
passed the decree. Held that the power of the Court 
executing a decree to order execution under в. 249 
against the legal representative of a deceased judg- 
1nent-debtor, after the issue of notice under s. 248, is 
not cut down by the provisions of в. 234, which simply 
empowers the decree-holder to apply to the Court 
which passed the decree to exccute it against the 
legal representative of a judgment-debtor who is dead, 
and that the Court to which the decree has been 
transferred has full jurisdiction to allow execution to 
proceed ayainst the legal representative. Held also 
that, even assuming that an application under в, 234 
to the Court which passed the decree was в necessary 
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preliminary to proceedings under в, 248 by the Court 
Cxecnting the decree, the omission to make it was 
only an irregularity which did not affect the merits of 
the case, and, under в. 678, the order of the Court 
of first instanco should not have been reversed on 
account of such irregularity. SHAM Lan PAL 
v. Морио SUDAN SIRCAR 

[L L. R., 29 Calo., 558 


398. Civil Proe 
cedure Code (1882), s. 234—Attachment during 
lifetime `of judgment-debtor—Application after 
death of judgment-debtor to bring his representa- 
tives on the record of the execution-proceedings 
— Procedwre.—ln excention-proceedings, if the deeree- 
holder desires to proceed after the death of the judg- 
ment-debtor against property which has not been 
attached during the lifetime of the ju: gment-debtor, 
his course is that marked out by s. 234 of Act 
XIV of 1882; but if the property has been attached 
during the lifetime of the judgment-debtor, it then 
comes into the hands of the law, and attachment does 
not abate on the death of the judgment-debtor, and 


for the purpose of proceeding against, and if necessary | 


selling, that property, it is not necessary to implead 
any one as a legal representative. ABDUR RAHMAN 
v Бнанкав Dar Doss . I. L. Е, 17 All, 168 


399. 

Code (1882 ), s, 234 — Application to execute decree 
against alleged representative of deceased judg- 
tent-debtor.—In the case of an application under 
2. 234 of the Code of Civil Procedure to execute a decree 
against a person alleged to be the represent 
a deceased judgment-debtor, it is for the Court which 
Passed the deeree to decide whether the person against 
Phom execution is sought is or is not such representa- 


tive, but it is for the Court executing the decree to . 


decide to what extent such person is liable as such 
representative. Srihary Mundul v. Murari Chow- 
аһу, Ie І. By 13 Calc. 257, referred to, SETH 
Зндровл Nana Buar г. Ѕнанкав Dar Duns 

[L L. E., 17 AIL, 431 


— Civil Procedure 
384 —Ezecution against representa- 
tires of deceased person — Hindu widow, Relinquish- 
ment by—Deed of release, Condition in, to pay 

Widow's debt—Rerersionera, Money-decree against 
Widow enforced against.—Under the terms ofa 
deed of release executed by a Hindu widow relinquish- 
ing the estate inherited by her from her husband in 
facour of reversioners, tho latter bound themselves 
to pay off a judgment-debt due from the widow to 
a third party. On the death of the widow, the rever- 
fioners were brought upon the record as heirs of the 
Widow, and the judgment-creditors applied to execute 
their decree against the reversioners by attaching 

surplus proceeds of sale of onc of the properties re 
quished by the widow. Held that the widow might 
Fave sued tho reversioners for recovery of the money 
that they had undertaken to pay for her, and that 
being so, there was clearly в debt due from them to 
the widow, the extent of which was preciscly that of 
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the judgment-debt now sought to be recovered. The 
reversioners being on the record as representatives of 
the widow, and they not having shown that they 
applied this portion of the assets of the widow which 
was in their hands, they were, under в. 234 of the 
Code of Civil Procedure, liable to have execution 
taken out against them to the extent of those 
asscts. Davenport v. Bishopp, 2 Y. d C. 460, 
referred to. Kameshwar Persad v. Ram Bahadur 
Singh, I. Г. В. 12 Calc, 459, distinguished. CHIN- 
TAMONY DUTT г. Monzsm CHUNDRA BANERJEE 
(LL. R., 23 Calo., 454 


401. Death ofa party 
to a suit after argument and before delivery of 
judgment—Execution against the heirs of deceased 
judgment-debtor—Ciril Procedure Code (1882), 

234 and 248-250.—Ou the 30th November 1892, 
ап appeal in the High Court was argued, and the case 
adjourned for judgment. On the 12th June 1893, one 
of the defendant-respondents died. Ор the 6th July 
1893, the High Court pronounced its judgment, and a 

drawn up ав if the deceased respondent 
was still living. On the 15th December 1893, the 
decree-holder applied for execution of the decree, but 


| the application was rejected by the Court of first 


instance on the ground that, as the heirs of the 


| deceased defendant had not been placed on the record 
Civil Procedure , 


before the judgment of the High Court was delivered, 
Held, revers- 
ing the lower Court’s decision, that the decree was on 
ite face a good decree, and it could be executed 
against the heirs of the deceased defendant under 
ва, 234 and 248-250 of the Civil Procedure Code 
(Act XIV of 1882) without placing them on the 
record of the suit. КАМАСНАВТА v. ANANTACHARYA 

[L L. B., 21 Bom., 314 


402. Death of plain- 
tiff after hearing, but before judgment—Judgment 
giren by Court in ignorance of plaintiff's death— 
Judgment and decree valid— Doctrine of mune pro 
func.—The successful plaintiff in a suit died & [^ 


» days after the hearing of the suit had been concluded 


and judgment reserved, Unaware of the death of the 
iff, the Court proceeded to deliver judgment and 
‘a decree in favour of the deceased plaintiff. Held 
That nothing remaining to be done by the parties on 
the day when judgment was reserved, the judgment 
should read as from that date, and the decree was a 
valid decree. Cumber у. Wane, 1 Smith's L. Cy 
10th Ed., 825 ; Ramachary av. Anantachary4, I. І. 
B., 21 Bom, 814; and Surendro Keshub Roy v. 
Doorgasoondery Dossee, I. L. В» 19 Cale» 618, 
followed, CHETAN CHARAN Das г. BALBHADBA Das 

[L L. В., 21 AIL, 814 


Death of judg- 


| ment-debtor—Executiun—Ezecution against one 


of several representatives of a sole debtor— Death 
Of such representative—Sulsequent application 
for execution against other representatites— 


Practice, Au application for execution against one 
| of the representatives of a sole judgment-debtor 
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saves limitation against another representative. 
Accordingly, where the plaintiff, on the death of his 
sole debtor, sued out execution on the 18th June 1881, 
under a darkhast No. 718 of 1878, against 77, опе 
of the three sons of the debtor, and the execution- 
proceedings continued till the death of У in March 
1884, whereupon the plaintiff applied on the 28th 
May 1884 to put М and N, the brothers of V, on 
the record as his representatives, — Held that the 
application was not too late against М and М 
regarded as joint representatives, with their brother 
У, of their father, the original judgment-debtor. 
KBISBNAJI JANARDAN с, MURARRAY. 
[L L. R., 13 Bom., 48 
404, ———— ————————— Ciril Pro. 
cedure Code, s. 234—Successive deaths of judg- 
ment-debtor and his legal representative— Етеси- 
tion against legal representatire of the legal 
representative.—The — judgment-debtor under a 
simple money-decrce died before execution was taken 
out against him. Exccution of the decree was 
sought against his legal representative, into whose 
hands it was found that certain of the asscts of the 
deceased judgmeut-debtor had come ; but before any- 
thing was recovered, the legal representative in turn 
died. Held that the decree-holder was entitled 
to execute his decree against the legal representative 
of the legal representative to the extent of any aascts 
of the original judgment-debtor which might have 
come into her possession. ЈАРВІ BEGAM r. SAIRA 
Bor . B . + LL. R., 22 AIL, 367 


405. — Ciril Pro- 
cedure Code, 1882, s. 254.—Under s. 234 of the 
Civil Procedure Code, the legal representative of 
ъ deceased judgment-debtor is liable summarily only 
in respect of property actually received by him, 
or taken into his disposition. Оп the 27th March 
1878, one B obtained a decree for R2,100 again: 
one P, who died in July of that year, leaving his 
son H his legal representative. Subsequently, one 
Homjibhai sued М as the legal representative of 
P upon а mortgage executed by the latter in his 
lifetime, aad obtained a decree, in execution of which 
he sold the mortgaged property by auction, and 
bought it in himself for R810. On appeal this 
decree was reversed on the Srd August 1883. Instead 
of thereupon recovering the property which had 
been sold in execution, H, on the 16th November 
1883, agreed with Homjibhai that the latter should 
retain it on payment of R240 as costs of the suit. 
Shortly before this compromise was effected, B sold 
her decree to the appellant, X, who in 1884 applied 
for execution against H. The Subordinate Judge 
made ‘an order for execution against H personally to 
the extent of 810, holding that Æ had fraudulently 
adjusted the decree in Homjibhai’s suit, and that, 
even if there was no fraud, he, as administrator of 
P's estate, ought to have recovered back the money 
realized by the sale, instead of accepting & com- 

romise. On appeal, the order of the Subordinate 

udge was reversed by the District Judge. On appeal 
to the High Court,—Held, coni the order 
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of the District Judge. that H was not personally 
liable. Under в. 234 of the Civil Procedure Code 
(Act XIV of 1882), a representative of в deceased 
judgment-debtor, who has failed purposely or 
negligently to recover some debt due to the estate 
of the deceased, or some property belonging to it, 
is not liable in the ваше way as for property of 
the deceased which has come to his hands. In that 
section, property is not defined as identical with 
scis, and so to include mere rights of action. 
provided that in au exccution-proceeding the 
representative shall be made answerable as well for 
what with diligence on his part would have come 
to his hands as what actually has come to his 
hands. It may well be that, while the Legis- 
lature intended to bring the representative under 
the control of а summary inquiry where he had 
actually received property, it did not intend to 
make him answerable in other cases except through 
the medium of a suit for administration or other 
regular action. KHtsHRODHAI NASARVANJI e. 


HonMAZSHA PRIROZSHA 
(LL.B, П Bom, 727 


400. — Representation 
of estate by mother— Decree against mother when 
adopted som im eristemce.—Vlaintiff obtained в 
decree on a bond executed by S against the mother 
of S, whom he believed to be the heiress of S. In 
attempting to execute this decree against the estate 
of 5, plaintiff was obstructed by the defendant, who 
was the adopted son of 5. Plaintiff sued tho 
defendant for a declaration that he was entitled 
to execute his decree against the estate of S in 
the hands of the defendant. Held that the suit 
must fail inasmuch as the estate of S was not 
properly represented in the former suit, Sotish 
Chunder Lahiry v. Nil Komul Lahiry, I. І. R, 
11 Calc., 45, distinguished. SUBBANNA r. VENKATA- 
KRISHNAN. 0. R., П Mad., 408 


407. Decree against 
executors for debts incurred while acting under 
а will afterwards found invalid, Effect of—The 
heir’s liability under the decree—The remedy of 
the decree-holder.—Certain executors, acting under 
an order of the Court, borrowed a sum of money 
from К М for the funeral expenses of J D, the 
testator, К M obtained а decree for the amount 
against the executors and the adopted son of J D. 
Afterwards F D got a decree, whereby both the will 
and the adoption were set aside, and he was declared 
the legal heir of J D. Е M then sought to enforce 
his decree against F D by the sale of the property 
which now formed part of the estate of P D, who 
objected to the proceedings, Held that, as F D was 
not the legal representative of the judgment-debtors, 
the decree could not bind the estate in his hands; 
but, in order to make the estate liable for the debt, 
the proper course of the decree-holder was to bring a 
dar suit against F D. FANINDRO Des RAIKUT 
г. JUGDISHWARI ра . LL. R., 14 Calc., 818 
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Decree for 
maintenance of widow—Lialility of ancestral 
estate in execution—Civil Procedure Code, в. 234. 
A, the widow of an undivided member of joint Hindu 
family, obtained a decree for maintenance against 
B, the brother of her dece husband, not ex- 
pressed to be a decree against the head or representa- 
tive of the joint family. В died, and С, his ton, 
having been brought in as his representative, resisted 
the execution of the decree by attachment of the 
family estate. Held that the family estate was 
not liable, Per Cur—In a regular suit, C might 
clearly be held liable to pay maintenance to A, and a 
decree might be passed against him ; but in execution- 
proceedings the decree must be taken as it stands and 
executed against the son ав his lezal representative 
in the mede prescribed by s. 234 of the Code of Civil 
Procedure, and it is not open to extend the scope 
of the decree in such proceedings. Karpakambal 
у. Subbayyan, I. L. R., 6 Mad., 234, approved and 
followed. Murria г. VERAMMAL 

[L L. R., 10 Mad., 283 


409. — — — —- Maintenance— 
Arrears of maintenance due to a Hindu widow at 
her death—Liability of such arrears to satisfy 
а decree against her assets.—Where sums due for a 
widow's maintenance have become a debt, such a 
debt should be regarded as asscts of the widow after 
her death liable to be taken in execution of a deerce 
against her. 4 sued upon а bond executed in his 
favour by R, а Hindu widow, and after her death 
obtained a dec inst N, as her legal representa- 
tive, directing “ that the judgment-creditor should be 
satisfied out of such assets of the deceased widow 
as may in course of execution be proved to have 
come into the possession of the defendant N?” A 
sought in execution to obtain satisfaction out of 
arrears of an annnity due by N to the deceased on 
account of ber maintenance for fifteen years before 
cr death, The Subordinate Judge held that the 
t to recover these arrears was one personal to the 
widow R, and, though it could be enforced by her, 
would not pass to her creditor, He therefore dis- 
missed the darkhast, Held, reversing the order of 
the Subordinate Judge, that the arrears of the annu- 
ity due by № to Е as maintenance were properly 
to be regarded as the asseta of the widow, and as 
such were available in execution to satisfy the decree. 
XY, owing money in his individual capacity to Л, 
would, in the interest of creditors and justice, be 
assumed to have paid it to himself as her legal 
representati N should therefore be held account- 
вые for sums due by him to А, subject to such objec- 
tions as he might be able to ground on limitation 
or other legal excuse, RAJERAV CHANDRARAO с. 
NANARAV KKISIINA JAHAGIRDAR 
(I. L. R., 11 Bom., 528 
410. Civil Procedure 
Code, 1882, а. 234— Ezecution of a decree against 
the son of а Hindu judgment-debtor—Delermina- 
tion of questions as to the binding mature of the 
decree debt.— In execution of а moncy-decree passed 


voL. и 
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against a Hindu, since deceased, ancestral property 
in the possession of his son was attached. A petition 
by the son objecting that the property was not liable 
to be attached in his hands was dismissed. Held 
that the order dismissing the petition was wrong, 
for when a judgment-crediter secks to attach аре 
cestral property after it has vested in the son by 
survivorship under Hindu law upon the father's 
death, he cannot be considered as executing the 
decree against the property of the deceased judge 
ment-debtor within the meaning of s. 234 of the 
Code of Civil Procedure. VENKATARAMA г, 
SENTHIVELU . . ТЬВ. 18 Mad., 265 


411. ——- Legal represen- 
tative of a joint undivided Hindu im respect of 
ancestral immoreable property attached in ezecu- 
tion—Civil Procedure Code, в. 248—Notice of 
ezeculion,— The plaintiff and his brother were joint 
undivided brothers possessed of certain immoveable 
Property. property was attached in execution, 
but before a warrant for sale of the property was 
obtained, the plaintiff died. The attaching creditor 
issued a notice, under s. 248 of the Civil Procedure 
"ode (XIV of 1582), addressed to the brother and 
ws of the plaintiff aa his * legal representatives” 
within the meaning of that section, calling ou them 
to show cause why execution shonld not proceed 
against them, Heid that his widows, and not his 
brother, were the plaintiff's legal representatives for 
this purpose, for it must be as quasi-acparate property 
of the deceased plaintiff that the attaching creditor 
had а claim to it. If it were to be treated aa joint 
property, he could have none, for the deceased's 
interest would then have disappeared, having gone 


by survivorship to his brother. NANABHAI GAN- 
PATRAO г. JANARDHAN VASUDEVJI 

[L L. R., 16 Bom., 638 

412. Ascertainment 


of a defendant's liability by an operative decree 
after the declaration of his general liability ina 
prior decree — His deuth in the intercal between such 
decrees and effect, in execution, of his representa 
tires not being parties fo the operative one—Mesne 
profits, Decree for—Non-joinder of parties.—An 
Operative decree, obtained after the death of a defen- 
dant, ascertai forthe first time the extent and 
quality of his liability, the latter having been 

ready declared in general terms in a prior decree, 
cannot bind the representatives of the decensed, 
unless they were made parties to the suit in which 
such ascertainment was pronounced. The question 
of the amount of mesne profits due, they having been 
decreed together with the possession of land in 1856, 
minst a body of village proprietors was not decided 
till 1877. In that year an operative decree wi 
made against the village proprictors whose names ap- 
peared as defendants in the suit of 1856, and in 1881 
excention-procecdings were taken against the present 
plaintiff's attributing to them the character of heirs 
of the original judgment-debtors. Held that the 
Tight to execute for mesne profits was not wholly depen- 
dent upou whether or not the ancestor of the present 


ba 
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ntiffs had been a party to the decree of 1856, 
'h did not ascertain the amount of the profits or 
determine whether the th 


pli 


n defendanta were liable, 
jointly or severally, in respect of the wrongful posses- 
sion. Before the issue of a money-decree which 
was capable of being put into exccution, the alleged 
ancestor of the present plaintiffs was dead, and the 
latter, not having been parties to that decree, were 
not liable under it. RADHA PRASAD SINGH г. LAL 
Sanas Rar . . . I. L. R., 18 All, 53 
[L. R., 17 I. A., 150 

413, — — — c Civil Procedure 
Code (1882), s. 284—Claim by judgment-debtors 
to property seized in execution ofa decree against 
them as representatives of original debtor—Burden 
of proof.—Where, in execution of в decree against 
the representatives of a deceased debtor, specific 
property was seized as the property of the deceased 
debtor aud as being in the possession of his representa- 
tives, and the judgment-dehtors claimed the property 
soscized as their own,— Held that the burden of proof. 
lay on the decree-holder who asserted that the pro- 
perty seized in execution of his deeree was the pro- 
perty of the deceased debtor, and was as such in the 
possession of the judgment-debtor, Аврсі RAHMAN 
©. MAHOMED Azim. . . 4 C. W. N., 161 


414. Party in possession of 
property of deceased.— An order was made under 
s. 210 of Act VIII of 1859, making the legal re- 
presentatives of в deceascd judgment-debtor parties 
to а suit in execution of а decree obtained against. 
the deceased in his lifetime. Subsequently, the 
decree-holder discovered that, certain property which 
he claimed to be the property of the deceased ws 
the possession of в third person, С, and he applied 
to have C's name put upon the record and to be 
allowed to execute the decree against him. Held 
that the Court had no power to put C's name on the 
record. Nanm HOSSEIN е, Bissen Cuanp BASSA- 
ват . P. x . . 86.1. В, 437 


415. Marriage of party репа- 
ing execution—“Judgment”—Civil Procedure 
Code, 1859, s. 105.—A party having died while a suit 
inst him was pending, his widow was brought 
upon therccord as defendant, and judgment was given 
agninst her, which was subsequently affirmed on 
appeal. The original decree embraced an award of 
certain wasilat (accruing after the husband's death) 
for which the widow was personally liable. Between 
iginal and final judgments she married again, 

and execution of the decree was accordingly sought 
against her second husband ва not 
in execution, and that 


did not include the jndgment in appeal. BINDARUN 
CucNDER Smcar r. Mackistosn . 9 W, R., 449 

416. Decree for ап account— 
Personal decree.— Where a decree ordered a defen- 
dant to give in certain accounts within a specified 
period, and the defendant survived the period without 
any proceedings being ever taken against him, it waa 
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held that the decree was binding upon him personally, 
and could not, after his death, be executed against bis 
widow and representative, Brbu0o MookHEE DAs- 
seg г. Begsoy Kseuus Кт . 18 №. R., 495 


417. - - Decree for dai — Civil 
Procedure Code, 1859, 102, 103—Liability of 
purchaser for personal debt.—A dcfondant, against 
‘whom a Principal Sudder Ameen had decreed damages 
оп account of certain malicious and wrongful conduct. 
towards plaintiff, appealed to the High Court; but 
before the appeal came on for hearing, he died. Upon 
this a party (.M) sought to be substituted for the 
deceased appellant, not as his legal representative 
otherwise than as having purchased a share in his 
property, and in consequence liable to be injuriously 
affected if the plaintiff proceeded to execute the 
decree which he had obtaincd in the lower Court. Held 
that the dena-pauna clause in Мя deed of purchase 
from deceased did not make M liable to pay so purely. 
personal а debt of deceased as that which the 
decree created, and consequently Мв only title to be 
the appellant’s legal representative failed. MACLEOD 
г. КОХНОЈЕ ЅАПОО . . . 9W.R,271 


418. — Effect on decree of 
ment-debtor becoming by inheritance one 
of decrec-holderg.— Where a judgment-debtor be- 
comes by inheritance one of the decree-holders in re- 
spect of the same property, or a share in it, the effect 
of the inheritance, either as to в part or as to the 
wholo of the decree, is to extinguish it pro tanto. 
Poaoss e. FUKUROODDREN MAHOMED AHSAN alias 
ALIMOODDEEN CHOWDHRY . 95 W. R, 843 


419. —————- Judgment-debtor acquir- 
ing interest in decree as representative,— 
A plaintiff who bad obtained а decree having died, 
and the defendant in the suit being one of the repres 
sentatives of the deceased plaintiff, and as such enti- 
tled to succeed to в share in his estate,—Held that 
the mere fact of the defendant being one of the 
representatives of the deceased did not debar the 
other representatives from executing the decree ace 
cording to their rights. Wisse, ABDOOL ALI 


(7 W. В., 136 


420. — — —— Decree for possession of 
immoveable property —Joini-decree— Purchase 
by judgment-dehtor of rights of some of the decree- 
holders—Decrees extinguished pro tanto.—Where, 
subsequent to a decree, a portion of the rights to which 
the decree relates devolves either by inheritance 
or otherwise upon the judgment-debtor, or is 
acquired by him under a valid transfer, the decree 
does not become incapable of excention, but is 
extinguished only pro ĉanto. This rule of law is 
sutliciently general to comprehend alike cases in 
which the decree is for money only, and where it is 
for immoveable property. The rule of law against 
breaking up the integrity of а mortgage-security 
is a rule aiming at the protection of the mort- 
gagee, and is not applicable to cases where the 
mortgagee himsclf bas acquired the ownership 
of a portion of the mortgaged property. Benarai 
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Das v. Maharani Kuar, I. L. B. 5 АИ. 27 ; Wise v. 
Abdool Ali, 7 W. R., 186 ; and Pogore v. Fukurood- 
deen Mahomed Ahsan, 25 W. R., 343, referred to. 
Корил r, Sugo Davar . L L.R.,10 All, 570 


431. — — — Right to raise question as 
to validity of decree— Execution against sone 
of deceased judgment-debtor.—Where the sons of 
в dece scd judyment-debtor, whose estate is declared 
by the decree to be liable to sale, are admitted on the 
record as his representatives, they are not entitled, in 
the execution stage, to re-open the whole case and to 
ask for a decision as to whether the debt incurred by 
the father was not for the benefit of the estate 
or was in some other way invalid under the Hindu 
law and not binding on the joint family. Suzo 
Sanoy Paxper r. RAM BHUNJUN SINGH. 

[98 W. R., 197 


RAMANUGRA SINGH e. KISHEN Ківновн NARAIN 
Swen : . . 99 W.R., 265 


Вовтоо SINGH r. RAM PUBMESSUR SINGH 
[24 W. R., 364 


Impeachment of the de- 
legal representative— Power of Co 
toreriew its order of sanction for transfer—Mofussil 
Small Cause Court Act, XI of 1865, г. 21—Civsl 
Procedure Code (Act XIV of 1882), s. 623.—On 
4th June 1879, one A obtained а Small Cause Court 
decree against В, the widow of the opponent's se- 
parated brother, and on the 17th November 1881 
assigned it to the applicant. Immediately after the 
assignment, the applicant applied to the Court for 
execution, which was ordered under s. 232 of the 
Civil Procedure Code (Act XIV of 1882). neither 4 
nor B having appeared to object to it, though notice 
of the applicant's application was given to them. 
‘The applicant accordingly, on 6th February 1852, 
recovered Н1О from B in execution. Shortly after- 
wards В dicd, and the appl cant applied for further 
execution of the decree against the opponent as her 
legal representative. The opponent admitted that 
he was her heir, but objected to the execution on two 
grounds, riz., (1) that the decree had already been 
satisfied, and (2) that the transfer of the decree was 
fraudulent collusive, The lower Court rejected 
the application for execution, holding, as to the 
alleged satisfaction, that it could not be recognized, as 
it was made out of Court; but, as to the second 
objection, that, though the sale was duly effected, 
there was fraud and collusion in the assignment 
of the decree. The applicant thereupon applied 
to the High Court. Held that the applicant was 
entitled to execution. As to the first objection, 
the decision of the lower Court was right. As to the 
second objection, there was no evidence of fraud 
or collusion; and the Court having found that the 
salo was duly effected, the applicant had the same 
right to execute the decree as the transferor 4 had. 
If the judgment-debtor had been alive, she could not 
have resisted the execution, and, as her legal represen- 
tative, the opponent did not stand in any better posi- 
tion. The was bound to execute its own decree, 
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it being unreversed and in full force. Мотюнамр 
RaxoHODDAS г. CHHAGAN NARAN 


(LL. R., 10 Bom, 74 


14. JOINT DECREES, EXECUTION OF, AND 
LIABILITY UNDER. 


433. — — — Joint decree — Unchanging 
character of joint decree.—When once a joint decree 
has been given, that decree ever after remains a joint 
decree, any act or conduct of the decree-holder not- 
withstanding. JUGGURNAT SINGH r. AHMEDOOL- 

Ovpz BzBaxILAL v. Broso Монти LAL 

[4 B. L. R., Ap, 41: 13 W. R, 198 


494. — — ——— — — . Unchanging 
character of.—A. јаз decree remains а joint decree, 
notwithstanding the acts of the decree-holder in 
realizing his money from one or more of the judg- 
ment-debtors separately, for he is entitled to realize 
his debt from any one of the debtors, and by proceed- 
ing against one he docs not relieve the other debtors 
from their joint liability to him. Nuxxoo LALL r. 
Юнохевн Коовв . А 17 W. R., 407 


425 Joint and several 
liability.—On 29th November 1861, 4 obtained a 
decree sgainst B, C, D, and others in the follow- 
ing terms:—That “the suit be decreed with mesne 
profita as far as they can be ascertained to be charged 
upon all the defendants jointly and severally ; the 
costs of the plaintiff to be paid by the defendants, 
and each of tho defendants to pay his or her own 
costs.” Оп 6th October 1868, C instituted a suit 
against A to have the sale of certain mouzahs, which 
had taken place in execution of 4’s decree, set aside. 
This suit was decided by the High Court in favour of 
C, and the decision was confirmed by the Privy Coun- 
cilon 14th June 1872. In the meanwhile, 4 pro- 
ceeded to ехеспі his decree as against В and Dj 
D objected ; the lower Court allowed her objections ; 
and the High Court on appeal, on 12th December 
1866, affirmed that decision. The lower Court allowed 
А to proceed to execute his decree as against В, 
and on 2nd June 1866 certain property belonging to 
В was sold in execution of .4’s decree, and pur- 
chased by 4. On 8th August 1866, the Court dul; 
confirmed the sale, and ordered the suit to be struc! 
aff the file. On 5th July 1869, 4, stating that 
there was still a sum of money due to bim under the 
decree of 29th November 1861, made an application, 
praying that the suit might be restored to the flle, and 
that the rights of B in certain property might be put 
up for sale. Held that, .4’s decroe being a joint one, 
he was entitled to execute it against any of the de- 
fendants he might select. Wanmp ALI ғ. MULLICK 
Enayet Новввін Ам 

[13 B. L. R., 500: 20 W. R., 31 

SBEENATH GHOSE с. Вангв Вам Ror 

B. L. B., 504 note: 18 W. R., 304 


KRISTO KIBHORE CHUCKERBUTTY v. RAM LOCRUN 
BUuRDEUN è . . » 98 W.R., Mis, 40 
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GOPAL РЕВЗНА r. RAMANOOGRA SINGH 


[8 W. R., 201 

Коопоохатн Doss r. ALLADEEN Раттгск 
[5 W. R., 9 
498. —— Joint judg- 


ment-debtors, Liability of.—In executing a j 
decree against several debtors. it is not open to a Court. 
to stay the sale of the property of certain of the 
debtors, upon their offering to pay what t 
their share of the amount due under the decree ; nor 
сап a Court, in such a case, upon proper action taken 
by the judgment-creditor, refuse to attach and sell the 
property of any one of the judgment-debtors 
faction of the entire judgment-debt. The ies 
of joint debtors as amongst themselves, if not settled 
rivately, can be determined only in another suit. 
ALLY MOHUN PAL г. Dino NATH CHUCKERRUTTY 
[8 C. L. В. 34 


427, —______ - Joint and 
зететай decree for mesne profits.—On an appeal 
from an order passed in execution of a decree for 
possession and mesne profita, the High Court laid down 
the principle that, though the decree was in words n 
joint and several decree for mesne profits, yet where it 
could be proved incontestably that out of a number 
of defendants any one had been in possession only of 
peis lands or a distinct mouzah or lease, hia 
liability to satisfy the deeree would in equity extend 
no further than two such particular land, monzah, ог 
lease, and for such land the deeree-holder could take 
out execution as against lessor and lessee; the prin- 
ciple was then applied to the case under appeal, 
Held, in explanation of that opinion, that ая the 
appellant was the lessce of one village, he could he 
held jointly and severally liable with the propricto 
(co-defendants), and the decrec-holder could procee 
against him either severally or jointly with those 
defendants, and realize the wasilat duc^on that vil- 
lage. Gunesu Durr г. BULWUNT SINON 

04 W. в, 176 

428, 


Release of some 
debtors on payment of part.—When в dccree-holder 
having a joint decree against several persons deals 
with some of them as severally liable for certain 
respective shares, he cannot execute the same decree as 
a joint one against the remaining jndzment-dehtors, 
BiesonautH TEWARRY v. KOYLASHDANY NARAIN 
Since . . . Я . 2 Нау, 297 


429, — — — — — — — Release of one 
debtor.—The fact of a decree-holder giving a release 
to one or more of the judzment-dehtors who were 
jointly and severally liable cannot prevent his pro- 
ceeding against the others for the balance due. Simo 
CHURN LALL е. RAM SvRUN Sanoo 16 W. R., 49 


480. — — — — —  — —— Release of one 
of several joint deMorss-Having regard to s. 44 of 
the Contract Act, a release of one of two judgment- 
dobtors whoare made jointly liable for the amount of 


the decree does not discharge the other from lity 5 
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excention can be taken out against him, Kram ALT 


6 C. L. Е., 212 


e. KAYAMADDI . . H 


jointly 
the fact that one 
will not modify his joint liability if default be made 
by the other judgment-debtor, and an order protect- 
ing the estate of the former from proceedings to 
realize the whole sum decreed is improper. SALIG 
Клм е. ВАМ SEWUK. E - 1 Agra, Mis., 14 
Satisfaction 
epresentatires of decree-holder.— 
joint deercesholders, each interested in 


432. 


other, reccived the whole amount due under the 
decree, — Held that this was only satisfaction as re- 
spects half of the decree, and that the representatives 
of the deceased were entitled to issue execution fur 
the remaining 


ied property.—A. 
mortgaged property, burdened with the payment of 
an entire debt to two sharchelders, is liable to sale at 
the instance of both er 
their claims remain une 
two holders of a bend eannot destroy the lien of the 
other on property pledged to both as security for 
int debt, INDURJEET KOONWAR г. BRIJ Bras 
РА... . . —.8W.R,130 
— — Agreement by 
one decree-holder to take hy instalments.—One of 
several joint decrec-holders is not bound. by the acts 
of another who has compromised with the Judgment- 
debtor and agreed to reevive payment by instalments, 
BALGOBIND r. BHAWANKE DEEN SAHOO 
[l Agra, Mis., 16 
MUNEERAM. 
[5 N. W., 16 


See INDURJEET г, SEWARAM ai 


435, — — — — — Discharge by 
one of several joint decree-holders.—The represent 

tives of one of several decrec-hilders conveyed 
terest in the deeree to 4. Nome time afterwards A 
filed а petition in Court, stating that the decree had 
been satisfied out of Court, and the case was thereupon 
struck out us far as he was concerned. Subsequent 
the other deerec-holders applied for execution cf their 
share of the decree, but it was objected that the 
decree had already been satisfied by payment to A. 
Held that the other deeree-hilders were entitled to 
proceed with execution for the amount of their share, 
а joint decrec-holder having no power to give а dis- 
charge ont of Court to a judgment-debtor for more 
than his own share in the decree. BCDHCN r. 
Harrzan ©. 240. LR, 70 


438, - - Separate eze- 
culions—Execution of share of decree—Jvint 


Й 


( 2897 ) 


EXECUTION OF DECREE-c.n/inued. 


14. JOINT DECREE: XECUTION OF, AND 
LIABILITY DER — continued. 


decrec-holders are not entitled to apply separately for 
exceution of the deeree limited to what they consider 
their respective interesta in it. РилххАТИ MITTER 
v. Мотноонхастн CHUCKERDUTTY 

[6 W. R., Mis., 65 


ISDURJEET KOoNWAR г. MAZUM Ам KWAY 
[8 W. R., М; 


RAE Рамориов Doss r. BHOLANATH 
[2 N. W., 413 

l. —— Application by 

one decree-holder for execution uf share of decree.— 
There is no provision of allows a deeree- 
holder to apply for partial execution of a deeree nor 
any which allows several joint decrec-holders to put in 
separate applications for execution of a deeree in 
respect of their several shares Ап application made 
оу one of several joint holders of a decree enures for 
the benefit of all. BaLkisuooN е, MAnowwxp 
Tazas Ашак... .4N. W,90 


Contra, Сноол SAHOO т. ТвтгоокА стт 
(13 W. R., 244 


—— Сотріег de- 
pplication for execution of portion of de- 
When a decree is of в c mplex nature and 
grants different kinds of relief to be obtained by process 
there is no valid objection to 
for partial execution of the 
ВАМ Вакзи SINGH e. MADAT ALI 
м. м. 9 
439. Partial satis- 
action — Execution for remainder.—The rule of law 
"which forbids application for execution of part of a 
decree docs not bar application for all that remains 
due upon a deere where the rest has been previously 


decree. 


satisfied. Tes NARAIN CUATTERJER г. RAM TUNOO 
Mosoompan . . . .18М, В, 810 
440. — -— = Execution of 


portion of One out of several decrec-holders 
‘cannot execute a decree in respect of his own separate 
interest, or otherwise than the decree as a whole. In 
this case, however, the decree-holder was allowed to 
amend his application to execute the decree for his 
own share and to convert it into an application to 
execute the whole decree, Jupoowatu Roy г. RAM. 
Buxsm CuurTANUER , . ТМ, В, 535 


441, ——— — — ——  — Application 
by joint decree-holder for execution of their share 
of a decree— Notice of execution.—Twoout of several 
co-decree-holilers applied to the Jude's Court to exe- 
cute their share of в decree, He/d that this was 
not an application upm which the Court would pro- 
ceed in execution, and that it could not in appeal be 
‘hanged into an application for an execution of their 
whole decree. Ptusoo CHUNDRA MOookERJEE с. 
Sarapa Caves Roy 
(3 B. L. R., Ap., 21: I1 W. В, 241 
Nuno КизновЕ Мозоомрав r. ANNUND Монгх 
MojooxpAu S: e а SURE Ws Bs 18 
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Nexp Coowar Foureupar v. BUNSO GOPAL 
Sanoy , a 23 W. R., 348 
aa —-— — Cicil Proce 
dure Code, 1859, в. 207—Execution of share of 
derree.—Thouzh one of two or more deeree-holders 
may, with the permission of the Court, take out exe- 
cutim of a joint decree under s. 207, the execution 
must be for the while decree, and not for any frac- 
tional share to which the decrec-holder may consider 
himself entitled, the Court making such orders as 
may be necessary for protecting the interest of other 
decree-holders. Tuaxoos Doss SINGH с, LUCHME- 


PUT Dooocn , " ‹ ТУ. В.,10 
JUGJEEBUN GooPro e. GOLOCK Мокев DEBIA 
[23 W. R., 354 


443. - Civil Proce 
dure Code, 1859, в. 207—Parties.—Where one of 
several persons entitled to the benefit of a decree seeks 
to have it executed without ing the others inter- 
ested, his proper course is to apply to the Court 
under s. 207 of the Civil Procedure Code, 1859. 
AMATOOL Rassoon г. LUTEEPUN , 19 W. R., 309 


444. ——————————— 
of joint decree-holders to execulion—Cici 
dure Code, 1559, s. 207.—A co-decree-holder has no 
right to claim execution unless he sati the Court, 
within the provisions of в. 207, that there was suffi- 
cient cause for h ‘ing to have execution alone; 
and in order to do this, the Court must hear all th 
the judgment-debtors have to urge against the appli 
cation, UxRITH Nauta Cuowpury e. CHUNDER 
KISHORE SINGH . . . . 21 W.R,31 


445. - -—---— — — Application 
by some of joint decree-holders for ezecution—Ciril 
Procedure Code, 1859, а. 206.—All the judgment 
creditors except one (H ) having applied for execution 
of a decree for costs against ouc of the judgment-deb- 
tors, the answer was that she (the judgment-debtor) 
hud paid all that was due from her under the decrco 
to И, who had, under Act VIII of 1859, 206, 
certified the fact to the Court. The Subordinate 
Judge, without enquiring into the allegation, allowed 
execution to issue, Held that the applicants, not 
being the whole of the decree-holders, had no right to 
make the application without showing sufficient cause 
for such a course, riz, either that they did not 
know of the alleged payment to Æ, aud that, if made, 
it had been made to defraud them, or that the defen- 
dant was privy tothefraud. NyNa Kooke e. DOOLEE 
Cuunp . . . 0929 W.R,77 


448. Joint decres- 
holdera—Civil Procedure Code, 1859, г. 207— 
Where more persons than one are interested in a 
decree, any опе or moro of them may apply for 
execution of № under s. 207, but the Court, in 
passing an order in execution of such decree, ought 
to protect the interests of other decree-holders, and 
such other person ought not to apply for second 
attachment of the same property under the same 
decree, but should apply to share in the proceeds 
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LIABILITY UNDEB —continued. 
realized by the sale in the exccution which has been 

ordered. Авр ALI о. Моххоо Byas 
[3 Agra, 183 
447, —— Civil Procedure 
Code, 1859, г. 207.—W bere ono of several holders 
of tho same decree wishes to take out execution, 
his proper course is to apply under в. 207, Act 
VIII of 1859, to execute the whole decree, and the 
Court, if it secs sutticieut cause, may admit tio 
application, passing such order as may be necessary 
for prowcting the interest of the other dccree-holders. 
Inpro Cooxax Doss v. Монімл Монгх Roy 


[15 W. R., 159 
AUSEEMOONISSA KHATOON о. AMEEROONISSA 
Kuatoox . . . . 22 W. R., 304 


Fasz Buxsu CHOWDHRY v. SADUT ALI KHAN 
[33 W. R., 383 
448. Absence of some 
decree-holdera—Protection of intereste of absent — 
Where some of the decree-holders in a joint decree 
apply for execution, the application may be refused 
or granted at the discretion of the Court, which is 
bound to see that injury is not done to the rights 
of absent decrce-holders ; but whether the Court docs 
во or not, all recoveries in execution so made must 
be for the benefit of all the decreesholders. Surs 

CHUNDER Dass е. Вам CHUNDER PODDAR 

[16 W. R., 39 


449. ——____________. Becution by 
one creditor.—A and B obtained a decree against C. 
А obtained an order for exccution of his share in 
the amount of the decree. С pledged immoveable 
Property as security to A, who caused it to be 
sold. В applied to the Court for her share of the 
sale-proceeds. The Principal Sudder Ameen refused 
the application. On appeal,—Held that the order for 
execution ought in express terms to have reserved 
the rights of the other decrec-holders to sbare in 
the of theexecution. The case was sent back 
that the Principal Sudder Ameen might apportion 
the amount realized amongst all the decree-holders. 
TARASUNDARI Вовмомт v. Besant Lar Ror 

О B.L. R., A. C, 88 


450. Execution of 
portion of decree according to extent of the appli- 
саті? snterest.—The effect of a Privy Council judg- 
ment being that each of two co-plaintiffs was entitled 
to a moiety of a talukh in the possession of the 
defendant, who then purchased the interest of one of 
them,— Held that the other co-plaintiff could obtain 
execution accordiug to the extent of her interest in the 
estate, Новывн CHUNDER CHOWDHRY о, KALI 
Ѕохриві рав 

[L L. R., 9 Calo., 483 : 13 C. L. R., 511 
L. В.,10ТА. 4 

451. — Oiri Proce 
dure Code, 1859, г. 207 —Esecution of portion of 
decree.—A joint decree was in favour of 4 
and В, and 4 subsequently applied for exocution 
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alone, alleging that B would not join with him in 
the application. The judyment-debtor stated, and B 
admitted, that more than half of the decretal money 
had been paid to the latter (out of Court), but the 
Court disbelieved the statement, and ordered execu- 
tion to issue for the full amount of the decree. Held 
that the Court should, under s. 207 of Act VIII 
of 1859, have allowed execution for half the amount 
of the decree only. BRoJEsWARI CHOWDHRANEE e. 
Tairooga SooxDAREE Deut — . 8 C. L, R., 518 


452, — — — — — Ciril Proce- 
dure Code (1882), s. 281— Applicntion for partial 
execution of joint decrer.—A decree provided that the 
plaintiff should pay 304 for the costs of thirteen 
out of eighteen defendants, Two of the defendants 


md should be 
dismissed. MUTHUSAMI AYYAR c. МАТЕЗА AYYAR 
[L L. R., 18 Маа, 464 


453. — — — — — Application by 
one joint decreesholder for execution in respect of 
his own share-—Transfer of decree to judgment 
debtor—Civil Procedure Code, 1577, ss. 231, 232.— 
A joint decree caunot be executed by one of the 
several joint holders in respect only of his share 
of the decree. Ram Autar v. Ajudhia Singh, 
I. L. В. 1 All., 231 ; Collector of Shahjahanpur v. 
Surjan Singh, I. І. R, 4 All, 72; and Haro 
Sanker Sandyal v. Tarak Chandra Bhultacharjee, 
ЗВ. L. В. A. C. 114,followed. When by operation 
of law one of several joint judgment-debtors acquires 
the position of decrec-holder iu respect of the whole 
judgment-debt, the effect is to extinguish the liability 
of the other judgment-debtors, and the decree cannot 
be executed agaiust them. But when one of them so 
acquires only a partial interest in the decree, the 
effect is uot to extingnish the entire judgment-debt, 
but so much only of it as such judgment-debtor nas 
so acquired. Wise у. Abdool Ali, 7 W. Ry 136; 
Pogose У. Fukurooddeen Mahomed Ahsan, 35 W. 
R., 343; In re Degumburee Dabee, В. L. В» Sup. 
Vol., 938 ; und Khoshalee у. Nund Lall, 6 N. W., 1, 
referred to. Held therefore, where one of several 
joint decree-holders applied for execution in respect 
of his own share only and tho joint judgment-debtors 
under the decree had inherited the right therein of 
one of the joint decree-holdcrs, that the application 
was contrary to law ; that so much of the judgment 
debt as had devolved upon such persons had been 
extinguished ; and that application should have been 
made for execution in respect of the entire unextin- 
guished portion of the judgment-debt, Brojeswari 
Chowdhranee v. Tripoora Soonderee Debi, 3 C. L. 
Е. 513, and Bibee Budhun v. Hafezah, 4 C. Г. Ry 
70, followed, Bananst Das c. MAHARANI KUAR 
R., 5 All, 27 
454. — Payment out of. 
Court to one of several joint judgment-creditors 
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—Part satisfaction certified to the Court—Appli- 
cation for execution of full amount of decree— 
Civil Procedure Code (Act XIV of 1882), ха. 231, 
244, 253.—On an application for exceution for the 
full amount due under a decree by some of several 
joint decree-holders, the judgmeut-debtor objected to 
execution being granted for the full amount of the 
decree on the ground that he had already paid off 
large portion of the money due under the decree to 
В, one of the joint deerec-holders. The payment 
was made out of Court, but B, who claimed to 
be entitled to в 124 annas share in the decree, certified 
the payment in the manner prescribed by в. 258 
of the Civil Procedure Code (Act XIV of 188: 
represented that his claim had been satisficd in full, 
"The other joint decrec-holders denied B's right to 
the 124 annas share claimed by him, and refused 
to recognize the payment said to have been made 
to him, The lower Court disallowed the vbjection, 
and grauted execution for the full amount of the 
decree. Held that, regard being had tothe provisions 
of the General Clauses Act (Act I of 1868), the word 
* decree-holder” in s. 258 of Act XIV of 1882 
should be read in the plural, and looking at the 
Provisions of в. 231 of the later Act, the Court 
ought not to recognize payments made out of 
Court, unless made and certitied for the benefit of all 
the joint decrce-holders of any portion of the deeree in 
excess of that to which the decree-holder во paid 
isundisputedly entitled. He/d also that a judgment- 
debtor is entitled to credit for any sum paid Рона fide 
to one of several joint decree-holders, and duly certi. 
fied to the Court by the latter, and that the other 
joint decree-holders cannot execute the decree for 
more than their own share. Held, further, that in 
this case the lower Court was wrong in wholly ignor- 
ing the payment certified by the decree-holder В, 
and that it should have determined, first, whether 
the paymeut to B was a fraud on the other joint 
deeree-holders ; and, secondly, what amount the latter 
were entitled to have out of the whole decree, the 
latter being the main question between the applicants 
for execution and the judgment-debtor, and as such 
clearly within the scope of s. 244 of the Civil Proce 
dere Code. Хула Kover v. Doolee Chund, 22 W. 
В. 77; Brojeswari Chowdhranes у. Tripoora 
Soonderae Debi, 8 С. L. Ry 518; aud Mahima 
Chundra Roy v. Pyari Mohan Chowdhry, 2 В. L. 
Е. Ap, 48. Тавуск CHUNDER BHUTTACHABJEE v. 
Divenpgo Natu SANYAL 

[L L. R., 9 Calc., 831: 13 С.І, R., 566 


455. — Ciril Proce 
dure Code, ss. 231, 253—Application for uncertified 
payment to one decree-holder.—One of two holders 
of a joint decree applied for execution of the decree to 
the full amount. It appeared that the other decrees 
holder had received a certain sum from the judgment- 
debtor on account of the deeree out of Court, but this 
payment had not been certitied. He/d that tho 
payment was valid only to the extent of the share 
to which the payee was entitled, and that this 
share having beon ascertained aud credit given for it, 
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14. JOINT DECREES, EXECUTION ОР, AND 
LIABILITY UNDER—continued. 
the decree should be executed in favonr of the present. 
applicant for the balance. SULTAN MOIDEEN г. ЅАУА- 
LAYAMMAL . . ЕЁ В, 16 Mad., 348 
————— Joint decree 
Conditional decree— Refusal of some to 
ecution—Cicil Procedure 
ns of в, 231 of the Civil 
Procedure Code are not applicable to the case of 
joint decree-holders the execution of whose decree is 
wonditional on their joint performance of в particular 
act. Fauzanp v. ABDULLAM . L L. R., 6 All, 69 
— —— Application by 
decree-holders — Execution of portion 
Where two out of several decroe-holders 


decree (which was for possession and mesne profits), 
and the other decree-holders, though they virtually 
joined in the application by signifying their consent, 


subsequently retracted their consent, and the original 
applicants declined to proceed with the execution of 
the decree for mesne profits, — He/d that there was no 
application on the part of all the decree-holders to 
execute the decree for mesne profits, nor any applica- 
tion by some of them for execution of the whole 
decree, and that the Court's order directing realizas 
tion of the unpaid portion of mesne profits was passed 
without any proper application. Quare—Can 
the purchasers of a share in a decree be added upon 
the record under Act VIII of 1859, s. 208, as 
co-decree-holders? ЗВЕТАРСТ Roy r. Ам Новвкіх 
[24 W. B., 11 
458. -- — Ciril Procedure 
Code, 1859, ss. 207, 208.— When a decree is in favour 
of several persons and out of those persons some 
transfer their interest to & third party, the Court 
would be competent to allow the purchaser to appear 
as co-decrec-holler under Act VIII of 1859, 
в, 208, or under ss. 207 and 208 together, to allow 
him alone to execute the whole decree, if the Court 
were satisfied that the interests of justice required it. 
BYJNATH SAHOO г. DooLaR CHAND SAHOO 
[24 W. R, 345 
459. —— —— — — — — — — Right to eze 
сше decree—Ciril Procedure Code (Act XIV 
of 1882), г. 644 — Appeal by one of several plaintiffe 
claiming wnder a joint right - Decree in such 
appeal binds other co-plaintiffs, although not parties 
to the appeal—Procedure.—A and B brought a 
suit against C, and obtained a decree awarding a part 
of their claim. В appealed, and the Appellate Court 
reversed the decree, aud rejected the plaintiff's claim 
altogether, Subsequently 4, who had not joined in 
the appeal, applied for execution of the’ original 
decree. Held that, although 4 had not been a party 
to the appeal, he was bound by the decision of the 
Appellate Court, and was not entitled to take out 
execution. ВАВАЈІ Юнохрапет vw. COLLECTOR oF 
Saut KsvENUR . . LLB, Ц Bom, 596 
460. - --—— Dorres for posses- 
tion of inmorealle property — Purchaseby judgment- 
debtor of rights of some of the joint decree-holdera 
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— Decree extinguished pro tanto.—Where subse- 
uent to а deer a portion of the rights to which the 
deeree relates devolves cither by inhwritance or otherwise 
upon the judgment-debtor, or is acquired by him under & 
valid transfer, the decree docs not beco:ne incapable of 
execution, but is extinguished only pro tanto. This 
rule of law is sufficiently general to comprehend alike 
cases in which the deerce is for money only 
it is for immoveable property. The ruleof 
breaking up the integrity of a mortyny У 
is a rule aiming at the protection of the mortyaxce, 
and is not applicable to cases where the mortgagee 
himself has acquired the ownership of a portion of the 
mortgaged property. Benarsi Das v. Maharani 
Kuar, I. L. В. 5 All, 27; Wise у. Aldool Ali, 
7 W. R., 136; and Pogose v. Fukurooddeen Mahomed 
Ahsan, 25 W. К. 343, referred to. КирнАт г. 
Sugo Dayan. — L L. R., 10 All, 570 


15. LIABILITY FOR WRONGFUL 
EXECUTION. 


See DAMAGES —MEABURE AND ASSESSMENT 
оғ DAxAGES—TORTS. 


See DAMAGES—SUITS РОБ DAMAGEs— 
Torts. 


461. — ———— Beiaure in execution— 
Trespass—Liability of — judgment-creditor.— 
Seizure of personal property in execution of a deeree 
поё an act of the Court, but one of the party hin 
self seeking execution, for which he is liable if an 
trespass be committed on the property of в stranger. 
SUBJAN Int e. SARIATCLLA 


[3 B. L. R., А. C., 413: 13 W. R., 320 


Rasu Bewary LALL г. WAJAN 
[12 B. L. R., 208 note: 11 W. R., 516 


488. —  — — — — — — LiaMlity of 
execution-creditor in damages for wrongful seizure 
— Attachment of stranger’s property—Measure of 
damages.—Certain unthreslicd rice belonging to the 
plaintiff was wrongfully attached by the defendants 
under а money-deerce obtained by them agniust а 
third party. The attachment had been made under 
a warrant which specified the rice in question, and 
which had been issued upon a darkhast presented by 
the defendants in which they prayed for the attach- 
ment of this particular rice as their judgment-debtor’s 
property. The rice, while in the custody of a 
bailiff of the Court uazir in the place where it had 
been attached, was clandestinely threshed and carried 
off by thieves, who left the straw. In а suit brought 
by the plaintiff to recover the valuc of the unthreshed 
rice from the defendants, both the lower Courts 
dismissed the plaintiff's claim ou the ground that 
the theft was not the immediate or probable result of 
the attachment, and that the conduct of the defen- 
dants had not in any way conduced to the loss of the 
rice. Held by the High Court, reversing the decrees 
of the lower Courts, that the defendants were liable. 
When the wrongful seizure was made at the instance 
of the defendants, the plaintiff's cause of action was 
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15. LIABILITY FOR WRONGFUL 
EXECUTION —concluded. 
complete, and was independent of the subsequent. oc- 
currence. The theft might have rendered the defen- 
dants unable to restore the rice in specie, but could 
not purge, and was no satisfaction of, the previous 
trespass which rendered the defendants liable for the 
full value of the rice, Goma Манар Рат г, 
Goxatpas Kunst LL. R, 3 Bom, 74 


16. STAY OF EXECUTION. 


463. — — Application for stay of 
execution—Ciril Procedure Code, 1859, г. 338. 
Application for stay of execution of a decree, an 
appeal from which has been tiled, should, under Act 
ҮШ of 1859, в. 338, be made to the Court of appeal. 
and not to the Court which passed the order under 
appel. АвваззеЕ Beera г, Ras Коор КооЕЕ 

[1 C. L. R., 368 


464. - Power to stay execution 
—Civil Procedure Code, ss. 294, 290—Deeree trans- 
Jerred for execution.— Where a decree of the High 
Court is transmitted to a Judge for execution under 
в, 254, Act VIII of 1829, aud the judzmant-debtor 
contends that the balance due on the decree is lss 
than that for which execution is sought, the Judge 
has no jurisdiction to enquire into the question, but 
may, on cause shown under в, 200, stay execution, 
pending a reference to the High Court, Kisats 
Сисхоън PAUL Сножриву г. KHELAT CHUNDER 
GĦose wee, 9 W. R., 361 


465. Decree for arrears of rent 
—Decreo for money —Code of Civil Procedure 
(Act XIV of 1942), s. 516.—A decree for arrears 
of rent is a “decree for money” within the meaning 
of s. 546 of the Code of Civil Procedure, and execution 
of much decree may therefore be stayed under that 
section, Baxku BENARY SANTAL r. SYAMA CHURN 
ВИСТТАСНАШЕЕ . L L. B, 25 Calo., 328 


408. - — Power of Court executing 
decree to go behind decree—Qu«estion of ser- 
rice of nofice.—Where an application is made by в 
judgment-debtor for stay of execution of an Appellate 
Court's decree, the Court executing the decree cannot 
enquire into the question whether auy notice was 
served upon the applicant before the appeal judg- 


ment was passed. Мокироомон v. BHUOWAN 
Dass. 34 W. В, 38 
467. Application by person not 


party to suit—Ciril Procedure Code, 1859, s. 230. 
—The Court will not interfere to stay execution 
npon the application of a person not a party to the 
suit who claims immoveable property liable to be 
taken under the deeree. The remedy of such в person 
is under 230 of Act VIII of 1859. KHELAT 
CHUNDER GHOSE v. PROSUNNOMOYEE DASSEE 
[Marsh., 478 
468. — — —  Beourity— Consent. —Execu- 
tion will be stayed only on security being given or 
by consent, Sagorg CHUNDEM CHUCKERMUTTY v. 


SHERBOUBNE . . . Bourke, О. C., 108 
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— Ciril Procedure 
138 --5/ау of execution pending ap- 
peal—Act ХХ LLIof 1551, s. 38.—Pending the deter- 
mination of the appeal against an order passed in 
execution of decree, the Appellate Court has power, 
under s. 338 of Act VILI of 1859 and s. 38 of Act 
XXIII of 1861, to stay execution. IN THE MATTER 
OF THE PETITION OF НАВ SHANKAR PARSHAD 
[L L. R., 1 ALL, 178 
470. - — —— Ciril Procedure 
Code, з. 888— Stay of execution.—A party applying 
to stay execution of a decree under в. 335 on giving 
security is bound to show sutlicient grounds to the 
Court for staying it, whether the decrec is in respect 
of moveable or immoveablo property. IN THE MAT- 
TER OP THE PETITION oF ISMAIL KOOER 
[B. L. R., Sup. Vol., 1007: 9 W. R., 448 
АЛІ. — — — —— — et XXIII of 
1861, г. 86—Securily for restitution of money.— 
Before staying executiou of a deerce and preventing 
the decree-holder from receiving the fruits of his 
decreo, or before requiring him under в. 36, Act 
XXIII of 1861, to give security for its restitution, 
probable cause must bo shown of the judgment- 
debtor's inability to recover the money if the decree 
be reversed. SUKHBE MONEE DEBIA е, BROJORAJ 
MooxERJEE . W. R., 69 
418, — — — —— Act XXIII of 
1861, г. 36— Security in execution of decree— 
Decree against which no appeal brought.—The 
High Court could not, under s. 36, Act XXIII of 
1861, direct the lower Courts to take security in 
the execution of a decree against which no appeal has 
been referred to it. IN вв BucowaN CHUNDER 
Guose Д 6 W. R., Mis., 15 
473. ——— Ground for staying execu- 
tion— Appeal, Refusal to execute pending.—Exe- 
cution of a decree for cuhanced rent should not be 
refused merely because the deeree has been appealed 
against on а point of law. THEODORUS г. ABDOOL 
Вовкст AMEENOOLLAIH 


ГЖ. R., 1864, Act X, 106 
The Court de- 


[17 W, R., 160 

Expiry of time 
for appeal—Power of Court to stay execution— 
Code of Ciril Procedure (Aet XIV of 1882), 
43, 239, 230, 243, and 246, —It is not open to the Court 
to refuse to execute a decree against which uo appeal 
has been preferred and the time for appealing against 
which has expired. I8AN Сисхрен Roy e. ASHAN- 
oorau Kuan . =. I. L. Ru 10 Calc., 817 


416, о Person sued as 
Government servant ceasing to hold that position.— 
A decree was passed by tho Principal Sudder Amen 


475. 
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against the defendant declariug him personally liable 
to the claim. No appeal was preferred. Held that 
an order by the Judge staying execution because 
the defendant, who was sued as a servant of Govern- 
ment, has ccased to fill that position, was illegal. 
Маномер Toque Вко г. WALLIS 
[3 Agra, Mis., 5 
471. — — — — — Refusal to pay 
Costs of advertising sale.—It is not within the dis- 
cretion of в Court charged with the execution of a 
decree to withhold execution and abstain from sell- 
ing because the decree-holder refuses to pay the costs 
of advertising. The Code docs not require the 
decree-holder to pay such costs in advance. Ківто 
KISHORE GHOSE г. SooBJONATH SIROAR 
[10 W. R., 854 
478. —— ——--———— Ciril Procedure 
Code, 1859, s. 290— Ez-parte 4естее.—А Principal 
Sudder Ameen is competent under в, 290, Act VIII 
of 1859, to allow the stay of execution of a decree 
of the High Court on its original side for а suffi- 
cient time to enable the judgment-debtor to make 
his application to the High Court for a new trial, 
on the ground that the decree had been obtained 
ex-parle without his knowledge. — Муатоомот 
CuvckzaBUTIY r. COCHRANE °. 8 W. R., 308 


479. — — — ———— — — Likelihood 
of injury from immediate sale.—Where в judgment» 
debtor proved that s salo in execution might be 
stayed, as material injury would otherwise be caused 
to him from the circumstance that the day fixed for 
the sale was so near to the latest safe day for tho 
payment of the Government revenuo,—Held that 
good aud sufficient causo was not shown for staying 
the sale. AHMED REZA v. KHUJOORUNISSA 

[18 W. R., 281 


480. ———————————— Allegation of 
a private purchase by the decree-holder.—While a 
decree for money was being executed by the sale of 
immovesble property, the jadgment-creditor peti- 
tioned the Court to stay the sale for two days, as the 
defendants, the judgment-debtors, had entered into a 
razinamah with him. On the same day the judg- 
inent-debtors petitioned the Court to continue the 
Two days afterwards the 
judgment-creditor presented & petition to the Court, 
stating that the judgment-debtors had executed a 
note in his favour for R8,500 in part-payment of the 
decree, and promising to execute а deed of sale on a 
stamp; but а sum of R9,600 having been subse- 
quently offered, the judgment-debtors failed to exe- 
cute the deed of sale; and he prayed that the judg- 
ment-debtors might be examined in respect of the 
sale for 8,500, and that the sale to him be confirmed. 
"The Civil Judge made an order refusing to accede to 
the prayer of the judgment-creditor. Held (INNES, 
J., dissenting) that the order of the Civil Judge was 
Fight, as he had no power to order stay of execution 
оп the ground of a private purchase having been 
made by the decree-holder, VENKATA МАВАЗТМАНА 
APPABOW ©, VENKATAKRISTNIAI NAIDU 


(5 Mad, 410 
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16. STAY OF EXECUTION—continued. 
481. - - .— — Pendency of 
cross-suit—Power of Court to which decree it 
itted for execution—Civil Procedure Code, 
$. 200 of Act VIII of 1859 provides 
whenever a suit shall be pending in any Court 
against the holder of a decree of such Court by 
the judgment-debtor, the Court may, if it appears 
just and reasonable to do so, stay execution on the 
decree, either absolutely or on such terms as it may 
think proper, until в decree shall be passed in the 
pending suit. Any Court to which a decree is 
transmitted for execution can under the section stay 
execution, notwithstanding that the suit pending bet- 
ween the judyment-debtor and the holder of the decree 
is pending in such Court, and not in the Court which 
transmitted the decree, Соокв e, Нівиква 
Вавькк . . . . . 6N. W., 181 


483: — —— —— — Appeal pend- 
ing in another suit—Ciril Procedure Code (Act 
XIV of 1852), s. 546.—A brought a suit and obtained 
а decree against В on a mortgaye-bond in the Court 
of a Subordinate Judge, which decree was confirmed 
by the High Court on appeal. £ then applied for 
execution, In the execution-procecdings the sons of 
B intervened claiming a portion of the properties 
attached ; this claim was dismissed, and the sons of В 


suit. ‘This suit was dismissed, and the sone of В 
appealed to the High Court. А again applied for 


lecree, whereupon the sous 


execution of his mortgage 


of B applied for a further injunction restraining A 
from executing his decree pending their appeal to the 


High Court: this application was granted. Held 
that the Subordinate Judge had no right to restrain 
the decree-holder from executing his decree, merely 
оп the possibility of the Appellate Court reversing his 
decision. Gossaix MowEY Porze e Guru Prr- 
SHAD SINGH. . L L. R., 11 Calc., 146 


483. — — — — — Ciril Proce- 
dure Code, 1852, г. 646— Application for stay of 
sale of smmoveable property in execution of топец- 
decree wnder appeal,—An application under 
third paragraph of s. 546 of the Code of Civil 
Procedure to stay the sale of immoveable property in 
execution of a decree for mouey against which an 
appeal has beon filed must be made to the Court 
witch pused the decree, mud not to the ‘Appellate 
Court. Gossain Money Puree У. Guru Lershad 
Singh, I. L. R., 11 Calc., 146, referred to, IN THE 
MATTER ОР THE PETITION OP MURAD-UN-NISSA. 

[. L. R., 15 АП, 196 


484. Ciril Proce 
dure Code, ss. 545, 546, 647 Stay of execution 
pending application for review. — Jurisdiction, - 


S. 647 of the Civil Procedure Code provides for the 
procedure to be followed in miscellaneous matters 
other than suits and appeals, and its provisions, read 
with os. 645 and 646, give no power to tbe Court or 
a Judge after the passing of a final unappealable 


DIGEST OF CASES. 


( 3908 ) 


EXECUTION OF DECREE—continued. 
16. STAY OF EXECUTION—continued. 


decree, and before the granting of an application for 
review of judyment, to order a stay of execution of 
the decree. No such power exists under the Code. 
On the 29th July 1886, an application was made by 
a party against whom the High Court, on second 
appeal, had passed a decree, dated the 18th March 
1586, for review of judgment. On the 28th August, 
th в further application that execution 
decree might be stayed pending the determina- 
tion of the application for review, and an order was 
рамей ez-paríe granting this application, Subse- 
quently, the opposite party applied under в. 623 of 
the Civil Procedure Cole for a review of the ez- 
parte order on the grounds (i) that the Court had no 
jurisdiction to make it; and (ii) that the application 
of the 29th July was beyond time, and therefore 
there could be no review of judgment, and no order 
for stay of execution pendiu, 

that the decree of 18th М, 


[L L. R., 9 AIL, 36 


485. — — — — — — — Stay ofezecus 
tion pending suit between decree-holder and 
Judgment-debtor—Civil Procedure Code, ss. 235 (d), 
581, 553.—The words * such Court ” in s. 243 of the 
Civil Procedure Code do not limit the exercise of the 
pow en by that section only to decree passed 
by the Court in which the suit is pending, but with 
reference to 235 (d), 681, and 583, that Court is 
empowered to stay execution of decree transferred to 
it for execution from either a Court of co-ordinate 
jurisdiction or в Court of appeal. The plaintiff 
instituted в suit against defendant for recovery of 
money and other reliefe, which was ultimately 
dismissed in appeal by the High Court, and he was 
ordered to pay defendant 81,000 as cost of the 
litigation. Plaintiff then brought this suit against 
defendant in the Court of the Subordinate Judge of 
Farukhabad, and, while it was pending, defendant 
lied to the Court to execute his decree for costa. 
Plaintiff then applied for stay of tho execution, 
and his application was refused by the first Court, 
but granted by the District Court. On appeal by 
defendant to the High Court, — Held that the Judge's 
order was correct, Mithun Bibi v. Busloor Kham, 
8 W. R., 392, disapproved. Kassa MAL e. GOPI 

[L L. R., 10 ALL, 389 


486. — ———— Powers as to stay of 
execution of Court executing transferred 
decree—Ciril Procedure Code, ss. 228, 239.—Tho 
powers which the foreign Court has under a. 228 of 
the Civil Procedure Code are confined to the 
execution of the decree, and the Court cannot 
question the propriety or correctness of the order 
directing execution, nor can it, with reference to 
в. 239 of the Code, stay execution except temporarily. 
Held therefore, where the drawers of в hun 


( 39 ) 


EXECUTION OF DECREE—continued. 
16. STAY OF EXECUTION—ocntinued. 


against whom tbe indorsce from the payee had 
Oktained a decree on the hundi, objected in the Court 
to which the decree had been transwitted for execu- 
tion that excention should not be allowed, because 
the payce had paid the amount of the bundi to 
the dccree-bolder, after the decree had been passed, 
and such Court refused to entertain the objection, 
that the order of the lower Appellate Court, directing 
that the parties should be allowed to produce evidence 
in regard to the alleged payment, and that, sbould 
the Court of first instance find that the decree. 
bolder had received satisfaction to the full amount of 
the decree, the judgment-debtors should be absolved 
from all liability under the decree, could not be 
maintained. Bam Lat v. BADHEY LaL 

(I. L. R, 7 All, 330 


497. Injunction to stay execu- 
tion— Relief asked for in accordance with state- 
ments i» plaint noi forming а separale prayer 
in the plaint—General prayer for relief —Control 
of execution.—A, a joint owner of an estate with 
Ф, saved the joiut estate from sale for arrears of 
Government revenve, in payment of which B had 
made default, for such purpose mortgaging her share 
in the estate to Е, A then sued B for contribution. 
Pending that suit, В again made default, and the 
estate was sold and purchased by С, subject to incum- 
brances. Subsequently 4 obtained her decree against 
B and assigned her decree to D, who obtained an 
Order for execution, aud attached certain property 
belonging to В. D aud Е then entered into an 
agreement with C that they would release C aud the 
share charged with payment of 4'e decree from all 
liability, and that they would entrust the whole con- 
duct of the execution-proceedings to C in considera 
tion of his granting в perpetual lease of part of 
the property to D and Е. In pursuance of this agree- 
ment, D aud Е granted a release to С, and С granted 
a lease to Æ for himself, and it was contended 
also as benamidar of D. The ent contained a 
proviso that should the Court in which the decree 
should be executed, of ita own accord or on the 
petition of B or his legal representative, notwith- 
standing objection on the part of D and Е, make any 
order directing the decree to be executed 
the estate, then in such case D and Е should not 
be bound by the release, and that it should be open to 
C to cancel the agreement, D applied for execution 
against the estate of the adopted sou of B (who had 
died), but subsequently abandoned all proceedings, 
and transferred his decree to the High Court to 
obtain execution against в house belonging to C 
in Calcutta. Тһе adopted son and widow of B, ша 
suit brought against C and D, objected to the 
execution-proceedings, and after paying the sum 
due to D into Court, asked for an injunction staying 
all further proceedings in execution until the hearing 
of the suit. Held that D had obtained, out o! 
the lien directed by the decree, some benefit or 
advantage which the plaintiffs might have а 
right to have valued at the hearing, and that, not- 
withstanding this did uot form the subject of a 
separate prayer in the plaint, the Court would grant 
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the injunction, Квівто Moutney розвев v. KALLY 
Рвовонхо GHOSE 

[L b. R. 6 Calc., 485: 8 C. L. R., 49 
— Civil Proce 
213, 276, 295—Administration 


properties were 
January 1887. 
'S filed x suit to administer the estate of the deceased, 
and on the 20th January 1887 obtained the usual 
administration decree, On the 6th May 1887, 
S applied for an order staying all proceedings taken 
by E L against the estate of P C, and directi 

him to come in should he think fit во to do, and 
prove his claim in the administration suit, Held 
Phat the attachment did not create any interest in, 
or charge upon, the propertie in favour of the 
Cttaching creditor as against other creditors, and 
that the order asked for ought to be granted, IN THE 
MATTER OP THE APPLICATION OF SOOBUL CHUNDER 
Law. Зоовоь CHUXDER LAW г, Russiox Laut 
Mer . . . LL. R, 16 Calo, 208 


489. —— Appeal 
Decree for injunction—Damages and costs—Stay 
of execution as to costs.—A party appealing against 
2 decree, which directs him to pay money, may ootain 
stay of execution of the decree, so far as it directs 
payment, on his lodging the auount in Court, wuless 
The other party gives security for the repayment of 
the money in the event of the decree being reversed. 
If such security be given by the successful party, 
then stay of execution should not be granted. 
Рнозивнох Cowasst UxBIGAB v. LISBOA 
(LL.B, 13 Bom, 241 


490. ‘Decree made by mistake and 
without jurisdiction—Decree in suit against 
Sovereign Prince.—A suit was brought against the 
Thakur of Palitáua (his title being omitted from the 
plaint), and an ez-parte decree was obtained against 

. "An application on the part of the Thakur to 
have the decree set aside was dismissed, aud the 
plaintiff then sued out an attachment, but, failing to 
Роше it within в усаг, was compelled to apply to 
the Court, under в. 216 of tho Cole, for leave to 
execute it. Тһе defendant at the same time applied 
to have the attachment and all proceedings under it 
declared null and set aside on the ground that it had 
been made by mistake and without jurisdiction. The 
Court (without expressing an opi 
the order dismissing the application to have the decree 
set aside would have prevented it from declaring the 
decree void ab initio) held that, as tho decree was 
{nade erroneously aud without jurisdiction, it would 
mot, when apprised of the error, asist tbe plaiutiff in 
carrying it into execution in a case in which lapse of 
time made it incumbent on the plaintiff specially 
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to invoke the aid of the Court for that purpose. 
LADKUVABBAI е. SARSANGL PARTAUSANJI 


(7 Bom, О. C., 150 


491. Modification or cancella- 
tion of security-bond—Ciril Procedure Code, 
а. 838.—K sued K fora sum of moucy due on pro- 
шінюгу notes, and obtained a decree in the Judge's 
Court. R appealed tothe High Court, and prayed 
that exceutiou might be stayed till the appeal was 
disposed of. һе Court, under the provisions of 
1. 338, Code of Civil Procedure, ordered that execution 
might be stayed, provided good and mufficient secu- 
rity were given. Accordingly A appeared before 
the Judge, aud executed a security-bend binding him- 
self, in the event of the appeal be 
Tiquidate the debt. The appeal was heard by a Divi- 
sion Bench, and, the Judges differing, the opinion of 
the senior Judge prevailed under s. 30 of the Letters 
Patent, and the appeal was decreed. From this judg- 
ment an appeal was preferred under s. 15to a Full 
Bench, After the opinion of the Division Bench 
was pronounced, А applied to the Judge for the re- 
turn of his security-bond ; but his application was re- 
fused pending the final decree of the High Court iu 
the matter. He then moved the High Court for the 
cancellation or return of the bond, He/d that, aa the 
High Court had authority under в. 338, Act VIII 
of 1859, to make an order calling for security, it had 
authority at any time to modify or cancel such 
order, of to direct the restoration of the security when 
по longer required, and that in carrying out the 
Court's order to take security and enquire into its 
validity, the Judge was acting, not judicially, but 
ministerially, Held also that, as the decree of the 
Judge had been reversed by the Bench who tried the 
appeal, there was no deeree of the Judge to execute, 
aud the Judge’s order refusing to returu the security- 
fond was passed without jurisdiction, aud was there- 
bore null and void. On the reversal of the decree, 
the liability of the surety ceased, and the security- 
bond became a dead letter. AMBER ALI с. Kassim 
ALI KHAN. . H H . 18 W. R., 408 


402. —— —— Decree directing sale of 
land in pursuance of a contract specifically 
affecting it—Civil Procedure Code, 1877, s. 326 — 
Stay of sale.—S, 826 of Act X of 1877 docs поб 
apply to в decree which directs the sale of land or of 
share in land in pursuance of а contract specifically 
affecting the same, ‘The Court therefore cannot 
authorize the Collector to stay the sale in such а case 
under в. 826. BHAGWAN PRASAD ©. SHEO SAHAI 

(LL R., 2 AIL, 856 


493, Schome for satisfying 
decree—Civil Procedure Code, Act X of 1877, 
з, 326—Stay of public sale of attached poperty.. 


Where the Collector has applied to the Court under 
s. 826 of tho Civil Procedure Code proposing a 
scheme for the payment of decretal money in order 
to avoid a sale of attached property, it is in the dis- 
cretion of the Court to authorize the Collector or not, 
asit thinks fit, to provide for tho satisfaction of tho 
decree in tho manner proposed; and the Court is 
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ich may be made by 
ty of the proposed 
scheme, and any evidence that may be offered in 
support of those objections; and if after hearing the 
decree-holders’ objections, aud the evidence which 
fered in support of them, the Court is not 
y satisfied that the proposal is feasible, or that it 
can, in all reasonable probability, be carried out within 
the apecitied period, the Court ought, in the exer. 
Hczo 


hound to hear any objection 


Prosan Roy e. Каш Prosan Roy 


С.І. R., 9 Cale, 290 


494. — — — Security for restitution of 
property 4c XXIII of 1861, а. 36.—After 
Property, the subject of Неба оп, been given 


over in execution of a decree to the plaintiff, it is not 
within the scope of s 36 of Act XXIII of 1861 to 
exact security from the plaintiff for restitution of 
such property in the event of a successful appeal. 
MANSUKHBAM PURSHOTAM v. JAVAREVORU 


[T Bom., А. C., 123 


405. — — — Reversalof decree in favour 
of plaintiff—Citil Procedure Code, 1859, г. 838— 
Duty of Appellate Court.—When an Appellate Court 
reverses a decree in favour of the plaintiff in a suit, 
it ought not to stay execution of its own decree under 
s. 338 of Act VILI of 1859. Order of District Court 
staying execution under such circumstances set aside, 
Каули Внсхл ©. DEONDIBAJ VINAYAK 


[10 Bom, 411 


496. —— Reversal of decree on ap- 
peal, Effect of —Security by decree-holder on being 
allowed to execute decree appealed from, —W here a 
decrec-holder, pending appeal, gives в security-bond 
whereby he undertakes that, if the decision of the 
first Court is reversed or modificd by the Appellate 
Court, he will make good any property taken by him 
in execution, the effect of such an undertaking is to 
bind him, in the event of the Appellate Court deciding 
that the claim of the creditor wae in whole or in part 
untrue, to make good to the other party anythiug 
taken in respect of the amount во found not due. 
‘The bond would not bind the decree-holder to con- 
form toa mere direction as tothe manner in which 
the decree was to be executed when that direction 
came too late, but would need to be construed equit- 
ably, and the other party, if still a debtor to the 
decree-holder, would not be entitled to recover any- 
thing wuless it were shown that he had sustained 


damage, SHCRYUTOOLLAH MIBDHA e. TERTA GAZER 
HowLADAR . . . . ЗМ. В, 88 
497. Execution completed by 


appointment of manager—Civil Procedure 
Code, 1877, s. 045.—1t having been directed by a 
decree that, pending an appeal, managers should be 
appointed to take charge of certain property, managers 
were appointed and they took possession of the pro- 
perty in question. On a rule to show cause why exe- 
cution should not be stayed and the managers ree 
moved,—Held that under в, 545 of the Civil Pro- 
cedure Code the Court had power ошу to вау 
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execution, and that the words “stay execution” in 
that section could not be extended to a case in which 
exccution was completed, as in the case before it. 
Duannas Sixon г. Ківнен Sixon 19 С.І. R., 538 


498. — — — Betting aside proceedings 
giving possession under decree - Ciril Proce- 
dure Code, 1552, 243— Posse: given under 
decree.—There ів no provision in the law which em- 
ng a deeree to set aside the 

the decrec-holder has already 
been placed in possession in execution of his decree. 
The provisions of & 243 of the Civil Procedure Code 
(providing for stay of execution) have no reference 
to a case in which execution has already been carried 
out, and the decree-holder placed in possession of the 
property decreed to him, Gmazipin е, FAKIR 
Baxusn . . . LL В. ТАЦ., 73 


499. Right of judgment-debtor 
in giving security—Amount of security.— 
Where а judyment-debtor asks for stay of execution- 
proc в pending appeal and his request ie granted 
On condition of his giving security, he is entitled 
to have & reasonable opportunity for showing that 
the sum demanded as security is considerably more 
than the amount awarded by the decree. ВАНООВТА 
Doouma KOWAR е. LALLA JUWARUR LALL PACREY 

[20 W. в., 52 
— — Security bond—Amount of 
—Order staying execution pending appeal 
Procedure Code (Асі XIV of 1882), га. 645, 
he Court which passed a certain deeree 
for specific performance of a contract to execute а 
mortgage on property worth 4) lakhs of rupecs 
ordered execution thercof to be stayed pending appeal 
оп tho debtor's furnishing security to the amount of 
970.000, under the provisions of s. 545 of the Codeof 
Civil Procedure. The debtor objected to the amount 
of sccurity required, and appealed to the High Court 
onthat ground. Held on the facts that the security 
required was excessive, and it was reduced to R7,000. 
Upeyapgra DEB v. GREOSON 
[L L. R, 12 Calc., 624 


501. — — — — — — Civil Procedure 
Code, 1682, г. 645—Notice to decree-holder— 
Practice—Affidaeit.—AÀ final order for staying the 
execution of a decreo should not be made without 
giving the deeree-holder notice of the judgment- 
debtor’s application. The application should be sup- 
ported by an affidavit, MULTANCHAND SHIVRAM 
v. KHARSEDJI М ASARVANJI 


[L L. R., 15 Bom., 538 


ЕСОТ1ОМ-РВОСЕЕ!- 


17. STRIKING OFF E 
INGS. 


БОЗ. — —  — Striking off execution- 
order, Effect of—Abandonment of proceedin, E 
Striking «ff an execution-order from the file is act 
which may admit of different interpretations accord- 
ing to the circumstances of the case, and is not con- 
clusive proof that such exccution-proceedings were 
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17. STRIKING OFF EXECUTION-PROCEED- 
INGS—continued. 
intended to be abandoned. Новвомлтн BHUNJO е. 
CuvxN1 LALL Снове 
[I L. R., 4 Calc., 877 : 3 С. L. R., 161 
Bavwakissorg BOSE v. АРТАВ CHUNDRA МАНАТАВ 
[L L. R., 7 Calo., 61 
503. —— Striking execution case 
off the flle —Act VIII of 1859, ss. 110 and 114.— 
no particular law auth ng the Court to 
for execution of decrees off the file. This 
y be done under the provisions of вв. 110 
and 114 of Act VIII of 1859. ‘The practice of strik- 
ing off executie ' from the file, in order toclear it 
and cnuble judicial officers to make their quarterly re- 
turns, strongly condemned, as productive of the great- 
est hardship and injustice to the suitors. Gour Mo- 
HAN BANDOPADHYA v. TARACHUND BANDOPADHYA 
(3 B. L. R., Ap., 17:11 W, R., 567 
Contra, see RAJPAL г. CRooamos 4 М. W., 10 
where в. 110 of Act VIII of 1869 was held to 
apply to proceedings in execution of a decree. 


Effect of, as to 
—It is contrary to general prin- 
lesa addition to all the vexations of 


proceedings ва rega 
the file, the whole suit is discontinued thereby, and 
the further proceedings for the same purpose arc to 


rds that execution are taken off 


be considered as taken in & new sui Monszsu 
NARAIN SINGH г. KISHRAMUND Miss) 

(5 W, R, P. C, 7 

2 Ind. Jur, O. &, 1 

Marsh., 503: 9 Moore's 1. A., 534 

506. Effect of, on 


rights of parties.—Striking off execution-proceedings 
not being in accordance with the provisions of the 
Code, but merely for the convenience of ‘the Court, 
when such proceedings are struck off on the motion 
of the Court, the rights of the parties to the proceed- 
ings are in no way affected. BARODA SUNDARI 


Dania г. Fepavsson . . OLR, М 
SAX Sıxan v. BAIDYANATH RAI 

(18 C. L. R., 176 

506. Effect of, on 


rights of parties.—The rights of the parties to execu- 
tion-proceedings are not affected in any way by the 
case being “struck off" by the Court, there being 
no provision in the Civil Procedure Code for such a 
course. Baroda Soondari Dabi v. Fergusson, 11 
С. І. R., 17, followed. The only proper mode of 
dealing with а case, whether a regular suit or а mis- 
cellancous proceeding when the parties do not appear, 
is to dismiss it. А case so dismissed can be restored 
on application under s 108, which is by s. 647 
applicable as well to execution-proceedings as to 
suits and appeals. Brswa SONAN CHUNDER Gos- 
sYAwY v. BINANDA Сипхокв DIbINGAR ADHIKAR 
Gossyamy . L L. R., 10 Calo, 416 
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17. STRIKING OFF EXECUTION-PROCEED- 
INGS— continued. 


Jurisdiction of. 
ial Sudder_Ameen—Act У of 1836.— The 
jurisdiction of a Principal Sudder Ameen to deal 
with в decree referred to him for execution by the 
Zillah Judge under Act V of 1836 did not cease by 
his striking the case off his file after partial execu- 
tin, so as to render necessary a subsequent reference 
by the Judge to «nal le the Principal Sudder Ameen, 
upn a fresh application Leing made for executi 
to restore the case to the file. GOURMONEE ПАВВЕЕ 
т. JOGUTINDRONARAIN . . 18 W. R, 319 


Affirming decision of lower Court in 
[3 W. R., Mis., 2 


508. m Order of sale 
_ —Application for execution struck off—Applica- 

tion for restoration—Finality of order.—A decreo 

for money was passed on the 19th March 1865, The 

first application for its execution, made after Act X 

of 1877 came into force, was dated the 16th December 

1878. On this application an order was made 

by the Court executing the decree (Munsif) for the 

sale of certain property belonging to the judgment- 
бог, The latter objected to the execution of 
the decree on the ground of limitation, and the 
deeree-holders filed an answer to the objection. 
On the 14th July 1879, the case was struck off, 
because the decree-holder had not deposited certain 
process-fees, without the disposal of the objection. On 
the lst October 1879, the decrce-holders aj 
applied for the salo of the property, aud it was 
ordered to be sold. On the 17th February, the 
judgment-debtor presented a prtitin repeating 
the objection, which, on the 13th March 1880, 
the Munsif entertained and disallowed. This order 
was affirmed in appeal by the District Judge, and 
again by the High Court. Meanwhile, the Munsif 
had struck off the case from the file of execution 
cases pending in his Court on the ground that the 
records had been despatched to the Appellate Court, 
On the 18th September 1882, the decree-holder again 
applied for execution of the deeree, praying that “the 
it might be restored to its number, and that the 
judgment-debt might be caused to be realized by 
attachment and sale of the judgment-debtor’s property 
specified in the former schedule" Held that 
the decree-holder was entitled to execution of 
the decree, and that he could get it under the applica- 
n which was made on the Ist October 1879, 
much as the matter was made res judicata 
by the decree of the High Court in appeal, and 
it must be taken that that decree was correctly 
passed, and that the order for sale passed upon 
it was properly made, and that the sale ought to 
have taken place. Held also that the proper applica- 
tion for the decree-holder to have made in September 
1882 was that the case might be restored to the 
Muneif, and that the present application might be so 
dealt with as to effect the same result, because 
the prayer contained therein referred to the number 
of the proceedings of October 1879 and to the 
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17. STRIKING OFF EXECUTION-PROCKED- 
INGS—concluded. 
schedule of the property then ordered to be slà 
JAWAMIR Sivon г. Jabu МАТИ 
[I. L. R., 7 AlL, 430 
509, —— —— Order striking 
off execution-proceedings and maintaining attack- 
ment,—An order on an application for execution 
striking off the application, but maintai attach- 
ment (ffected in pursuance thercof, is an order 
not warranted by law. RAM Newaz ғ. RAM CHARAN 
[L L. R., 18 ALL, 49 


EXECUTION-CREDITOR, 
See DECREE-HOLDER. 


EXECUTOR. 


See ATTORNEY AND CLIENT. 
[8 B. L. R., О. C, 96 
See EVIDENCE Аст, 8. 41. 
О. L. R., 14 Calc., 861 


See HINDU LAW—WILL—CONSTRUCTION 
OP WILL—GENERAL RULES. 

L. R., 3 Bom., 888 

L. R., 23 Calc., 446 


See MAROMEDAN аяш. 
[4 N. W., 106 


See PARTIES—PARTIES TO SUITS—EXI- 
CUTORS, 


See Cases UNDER PROBATE. 


See REPRESENTATIVE ОР DECEASED 
Person - LL.B, 4 Calc. 342 


by implication, 
See WILL—CONSTRUCTION, 
L. R., 20 Mad., 467 
Commission to— 
See MAROMEDAN LAw—WILL. 


[L L. В. 25 Calc., 9 
R., 24 L A., 196 


Death of— 


See HiwpU — LAW—ADOPTION— RxQUI- 
BITES OP ADOPTION— AUTHORITY. 
[I. L. Rọ, 94 Calc., 580 


de son tort. 


See LIMITATION Аст, 1877, ART. 123. 
HI. L. R., 12 Mad., 487 


REPRESENTATIVE OF DECEASED 
+ 8 Ind. Jur, N. 8., 334 


See RIGHT oy Surr—INTESTACY. 
П. L. R., 18 Bom., 337 


L L. R, 17 Calo., 620 


See 
PznsoN 


See TRUST . 
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obtaining second grant of pro- 
bate. 
See Court Fees Аст, scu. I, ст. 11, 


(I. L. B., 8 Calc., 788 
Power of— 


See ARBITRATION—REPERENCE OR SUB- 
MISSION TO ARBITRATION. 

[L L. R., 20 Bom., 238 

L L. R., 21 Bom., 335 


Removal of, Ground for— 


See MAROMEDAN LAW—WILL. 
(1 B.L.R., 8. М. 16 


——— —— Renunciation by— 


See LETTERS OY ADMINISTRATION, 
[L L. R., 19 Bom., 198 


See WiLL—RENUNCIATION вт EXECUTOR, 
(I. L. R., 4 Calc., 508 


Rights of— 


See Накро Law—WILL— CONSTRUCTION 
OP WILL—VESTED AND CONTINGENT 


INTERESTS. 
L. В., 1 Bom., 269 
1 Ind. Jur, О. 8., 37: 4 W. R., P. C, 114: 
6 Moore’s L A., 526 


— Transfer by, to Administrator 
General. 

See ADMINISTRATOR GENERAI/S ACT, 8, 31, 

L L. R., 91 Calc., 788 

. L. R., 29 Calc., 788 

L. В., 22I. A., 107 

See APPEAL TO PRIYY COUNCIL—EPPECT 

or Рвгүү COUNCIL DECREE OR ORDER. 

[L L. R., 83 Calc., 1011 

L. R., 22 I. A., 208 


1, ——— Position and rights of execu- 
tors—Contract— Consideration—Gratuitous con- 
tract—Contract to pay remuneration to ezecutor 
for performance of his duties—Remuneration not 
‘coming owt of assets of estate—Administrator 
General’s Act (II of 1874), г. 56—Lllegal contract 
as being opposed to public policy—Contract Act 
(ІХ of 1872), г. 28.—The defendant's brother 
appointed as executrix and executors of his will 
his wife, K, together with the plaintiff and another, 
and the plaintiff being unwilling to undertake the 
duties of executor without remuneration, K offered 
him, and be accepted, a sum of R125 a month 
for acting ss executor; but before any formal 

reement was entered into, the defendant's dewan 
on her behalf proposed to the plaintiff that he 
should accept a parwaus for R125 а month from 
the defendant instead of from К, to which the 
plaintiff agreed, and he accordingly received from 
the defandant в parwans, in which she agreed to pay 
him from her own pocket the above sum monthly 
as long as he continued to perform the duties 
of executor of the estate of her brother, in which 
she was interested. In pursuance of this agreement, 
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the plaintiff, in conjunction with the other executor, 
took out probate of the will, aud the stipulated 
remuneration was paid for some time and then 
ceased. In a suit for his salary for the portion 
of the time during which he had acted as executor 
and had not been paid,—Held there was good consi- 
eration for the agreement. Such an agreement, 
moreover, was not unlawful by reason of s. 56 
of the Administrator General's Act (II of 1874), the 
words * receive and retain” in that section referring 
to the receipt or retention by an executor or 
administrator of commission or agency charges 
from the asscte of the estate, and not to remuneration 
paid to bim by в third person, — Held also that the. 
Agreement was not void under в. 23 of the Con- 
tract Act as being illegal or contrary to public 
policy, and в suit upon it was, under the circum+ 
Stance» maintainable. NABAYAN COOMARI DEBI е. 


Suasaxt KANTA CHATTER)! 
(I. L. В., 22 Calo., 14 


2. — Position of an 
executor under a Hindu will before the Hindw 
Wills Act (XXI of 1870) came into force—Diffe 
ence in position between an executor under a Hindu 
Weill and ап executor under an English wi 
‘An executor under а Hindu will, before the Hindu 
Wills Act came into force, is not in the same position 
ав an English executor under an English will, 
and the property docs not vest in him; he holds 
it only as manager. SARAT CHANDRA ВАМЕВУЕВ v. 
BHUPENDRA NaTH Bosu 


[I. L. R., 35 Calc., 108 


8. — Rules and decisions of Court 
of Chancery as to executor—Omission in will 
of directions as to conversion by executor—Liability 
of executor.—The rules and decisions of the Court of 

'hancery in England, relative to the duty of an exe- 
cutor to convert, in the absence of any special direc- 
tion to that effect in the will, do not, without great 
qualifications, apply in the High Court of Bombay, 
and the Supreme and High Courts of Bombay 
have not, by any general rule or uniform practice, 
adopted any Government security accessible to в 
private executor or trustee in such manner as to form 
‘an authoritative guide to him in his administration of 
the estate. Therefore, where the will of а Portuguese 
testator contained no special direction for conversion, 
nor sny sufficient indication of an intention on 
the part of the testator that tho residuary devisees 
and legatees should enjoy the residue successively 
in specie, во as to exempt the executors from the 
duty of conversion, and the executors did not convert 
certain shares belonging to their testator, which 
subsequently became much depreciated in value,— 
Held that tho executors were not liable for the 
loss so occasioned to the estate of the testator. 
DeSouza e. DeSouza 13 


. 

4. Derivative executor—Succes- 
sion Act (X of 1865).—Under the Succession 
Act, the executor of an executor is not derivative 
executor of the original testator, even though 
such testator died before 1800. DeSouza r, Sxo- 
BETARY OP STATS FOR INDA . 19 B. L, R., 493 
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5. ————. Exp trustee—Limitation 
Act, XIV of 1859, s. 2—Trustee for heirs, —AÀn 
executor, who by the will is made an express t 
for certain purposes, is, as to the undisposed-of re 
due, a trustee within the scope of s 2 of Act 
XIV of 1859 for the heir or heirs of the testator. 
LALLCDHAI BAPUBHAI e. МАХКСУАНВАТ 

[L L. R., 8 Bom., 388 

6. —— ——- Executor also legatee under 
will.—An executor of a will is rot obliged in this 
country, as in England, to shed his character of 
executor before he can appear in the new character of 
legatee. Baooo JAN e. Сномрных ZUNOORUL 
Hug... . . 18W.R,68 


Appointment of executor— 
Ads atrator General's Act (11 of 1874), га. 18, 26, 
27, 29, 52, 54—When a testator has omitted to ap- 
point an executor under bis will, the С; 


plated should be execntor. In the goods of Pun- 
chard, L. В, 2 P. & D. 169, and In the goods of 
Adamson, L. R., Р. $ D., 253, followed. Ix THE 
Goons o» Covmjow — . IL. R., 25 Calc., 65 
8. — ——— Liability of executor for de- 
vastavit by co-executor.— Held per NORMAN, J., 
{Ривлв, J., dissenting) that an executor who takes 
во share in the administration of his tcstatrix’s estate 
is nevertheless liable for the loss occasioned by his co- 
executor neglecting to get in the assets. Per PHEAR, 
J.—1n order to make one executor liable for devasta- 
vit committed by his co-exceutor, there must be а dis- 
tinct allegation in tho plaint that the dovastavit has 
been committed by the co-executor to the know- 

lodge of the executor. GnxmNwAY r. Hoa 
‘Bourke, А. О. C., 111: Cor., 97 


In the same case in the Court below, it was held by 
LzvixoE, J., that an executor will not be held liable 
for devastavit if the will was во framed as to mislead 
him, and he was not called upon to act differently 
from his own views by any parties taking an interest 
under the will, Hoce e. @вивкулх . 9 Hyde, 3 

9. ——————— Power of executor of Hindu 
will.—The executor of a Hindu will has no power by 
acknowledgment to revive a debt barred by limitation 
except as against himsclf. GoPALNABAIN MOZOOMDAR 
v., Морромстту GUPTER . 14 B. L. R., 21 

10. ——— Power of executor to рау 
barred debt.—An executor may pay a debt justly 
due by his testator, though barred | by the Statute 
of Limitation, and will in equity be allowed credit for 
such payment. TILLAKCHAND HINDUMAL v. TILA- 
MAL SUDARAM . . . . 10 Bom, 206 

11. ———— Renunciation of executor- 
ship—Fiduciary — relationship— Administration. 
suit— Suit against purchaser from executor to set 
aside sale.—D, в Hindu, died, leaving three sons, 
8, S C, and Ё, who on his death made а partition 
of his estate, and S covenanted with S C to 
discharge all claims made against the estate of D. In 
1828 B, who claimed в por of the share taken by 
8 С, on partition with mesne profita, filed a wil 
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in the Supreme Court ‘against 5 C and.others as re- 
Bure of D, and obtained a decree for 
#2.00,000. Pending this Ii ion, S C died, leav- 
ing six sons, J, M, H, P, C, and 5 M, and a 
made before the birth E 5 M, by which he left all 
his property to his sons other than S М. On the 
death of S C, J, as one of the executors of his will, 
compromised B's suit, so far as it related to the es- 
tate of S C, for HRU.000, and afterwards, in the 
samo capacity, sued the representatives of S to 
recover that amount and the costs in the suit brought 
by B, and obtained а decree for H1,70,000. In the 
meantime // died, leaving the plain his sons and 
heirs, and his brothers J and M, his executors. J 
renounced the exeeutorship. М, on tho 3rd June 
1864, as exceutor of H exeented a deed of assign- 
ment, by which he conveyed to J and 8 М, for 
95.000, the interest of the plaintiffs in the decree ob- 
tained by J, and subsequently, at a sale of property 
belonging to the representati of S in execution of 
the decree, J himself became the purchaser. In 
1857, in an administration suit which had been 
brought by the plaintiffs to compel M to account for 
the assets received by bim from the estate of H, the 
master was directed to take an account, which was 
accordingly done. Ina suit brought by the plaintiffs, 
the sons of H, against J Mand S M to set aside 
the deed (f 23rd June 1854,— Held that, notwith- 
standing the renunciation of exccutorship by J, he 
stood in a fiduciary relation to the plaintiffs, and the 
assignment, being found to have been made for an in- 
adequate consideration, was ordered to be set aside on 
the plaintiffs paying the purchaser J the amount of 
the purclinse-money. A decree in an administration 
suit brought by the parties whose interest had been 
sold against the exceutor of their father’s will, by 
whom the sale had been made, held to be no bar to 
the maintenance of a suit against the purchaser to 
have the sale sct aside.  DHONENDER CHUNDER 
MOOKERJEE e, Murry LALL MOOKERJER 
[14 С 23 W. R., 6 
L. R, 3L A., 18 
12. Liability of executor for 
funeral of testator.— Although the executor de- 
fendante first gave orders for a third class funeral for 
the deceased, yet, as they by their conduet induced 
the plaintiff to furnish a second class funeral, they 
were held liable to pay for the same, whether they 
had asscts or not. PAUL г. Роховох 
[6 W. R., Civ. Ref., 27 
18, — —— Power of executor—Hisdu 
will—Mortgage.—Per Markby, J.—The executora 
of the will of a Hindu cannot, by virtue of their cha- 
тасќег as executors, mortgage the estate of the testa- 
tor, in the absence of any power, express or implied, 
contained in the will, ` NiLKANT CHATTERIRE г. 
Psary Монлм Das 
(8B.LR,0.C.,7:11W.R,0.C., 21 
14. ——— ~ Hindu — will— 
Mortgage—Liability of state for loan.— When, in 
order to save an estate from sale in execution of a 
decree against the testator, his executor raised 
loan from the plaintiff giving him a mortgage of the 
tistator’s property,— Z/e/d that, even if the executor 
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had funds to pay the plaintiff the debt without mis- 
ing а loan, that fact would not invalidate the plain- 
tiff’s claim against the cstate unless there was good 
Fenson to infer that he knew of these funds or mizht 
have known of them if he had used ordinary dili- 
ence in making enquiries on the point. KALBE 
Narain Roy Споуриву e. RAM Соомлв CHAND 
[W. R., 1864, 99 


15, — —— — —  — — Eecutors, Power 
of, to mortgage under Act V of 1881— Probate 
and Administration Act (V. of 1881), s. 90— Pro- 
bate and Administration Act (VI оў 1899), s. 19, 
Effect of, on а mortgage executed hy executors be- 
treen 1881 and 1899— Act VI of 1689, ret ros pectire 
effect of —Construction of will.—One А dicd in 1883, 
after having excented a will and leaving two 
minor and three major sons. ‘The major sons, who 
wero the exeentors, mortzaged a portion of the estate 
in favour of the plaintiff for the purpose of pur- 
chasing other properties, but they did not obtain the 
sanction of the District Judge required under s. 90 
of Act V of 1881. The two matcrial clauses of 
the will were as follows:—(2) “I have certain 
personal debt, and I ave some debt also which is 
joint with my brothers. — In order to pay off the sai 
debt, the executors shall sell, mortzage, or pledge 
moveable or immoveable propertics of my estate or 
shall let out in patni or mourasi-moknrari the 
immoveable properties of my cstate, and they shall 
pay off the said debt from the proceeds. (3) If 
the executors desire to sell the immovcable properties 
which I own and hold in order to purchase more profit- 
able properties than those, they shall be competent 
to do that even.” This suit was brought on that 
mortgage. Held that, although under Act V of 
1881, which was in force at the time the mortgaze 
was exccuted, an execntor had no power to sell 
immoveable property without the sanction «f the 
Court, s. 19 of the Probate and Administration Act 
(VI of 1889) had made valid all invalid alicnations 
that had been effected since 1881. ‘That upon а 
construction of cls, 2 and 3 of the will, those 
clauses do not imply a limitation on the powers of 
the executors, and there is nothing in those clauses 
that interferes with the power of the excentors under 


the law. Rasast NATE  MUKHOPADHYAYA e. 
RAMANATH MCKIHERZI. 3 C. W. N., 483 
16. — Power of егеси 


tors to mortgage testator’s pruperties— How far res- 
tricted by necessary implication.—Whers a will 
contained the following provision, riz.—“The exc- 
cutor shall pay all my debts which are due to money- 
lenders, and to Babu Radheka Charan Sen as shown 
һу his khattas; if there be any difficulty in paying 

the debts from the money due to me, the executor 
shall either scll the whole or a portion of my estate, 
or make any other settlement of the estate such as 
patni or dar-patni, cte, and shall pay off my debts 
from the consideration-money thus acquired” Held 
that upon such authority the executor had no 
power to mortyaye any portion of the testator's estate. 
KANTI CHANDRA CHATTOPADHYAr. Kristo CHURN 
ACHARJER B Si Ga .8 C, W. N., 515 
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v. — — Manager under 
Hindu will—Poner of mortgage and borrowing 
monry.—R R D died posscsscd of certain property 
im Calcutta, and left him surviving 5 D, widow of 
his son J С, dcecased, and three granddaughters, 
upon whose marriayes he directed Я P, his exe- 
cutor, to expend 81,000, and to pay his debts, ete., 
and further directed that, if there should not bo 
money forthcoming for the purpose specified in the 
will, the property should be sold to make up the 
deficit. Н P expended on the marriages much 
more than was limited by the will, and for this pur- 
pose mortgnged the property to 7 C and others, who 
were proceeding to foreclose when 5 D sued to have 
the mortgaze-deed set aside as against the heir of 
R R D, which she claimed to be, through U А, 
deceased, whom she had adopted under a direction in 
the will of her husband that she should adopt three 
p ^ direction which H P was спе 
joined by R R L'a will to ace carried out. The 
‘mortgagee resisted her claim on the grouads that she 
had not adopted & second son, that the powers of sale 
to H Р included в power of mortgage, and that the 
Property was neccessarily mortzaged for family pur- 
poses. Judgment was given for the plaintiff. Held 
that А R D had no power to mortgage the property ; 
that an attorney or executor under а Hindu will has 
not the same power over a testator’s estate as an 
executor would have over leasehold estate according to 
English law ; that according t» Hindu law, а manager 
or an excentor under a will has ouly а limited and 
qualified power over the immoveable estate of the tes 
tator; that the general power of a manager under a 
will may be restricted by the will; that а manager 
under & will is bound to act according to the 
directions in the will; and that where an attorney 
or manager under a will has power to mortgage for 
specifie purposes, it is the duty of the n:ortgagee to 
enquire into the circumstances under which, and the 
authority upon which, the mortgage was effected 
‘That when a will directs а certain sum to ће expended 
for marriage purposes, the manager or executor had 
no power to expend a larger sum thereon ; that а mort- 
gagee having notice of such а bequest is not justified 
in lending а larger sum for that purpose; that a 
direction in & will to sell houses and invest the 
surplus proceeds in Government securities does not 
authorize the executor to borrow money ta a high 
interest, and amounts to a direction not to mortgaze 
the hou: that when a plaintiff веске to set aside 
a mortgage, on the ground that the mortgagor had no 
power to mortgage, and that the mortgages had 
acted fraudulently, the Court can grant relief even if 
the frand be not made out, the ie ая to the morte 
gncors power to mortgage being found in favour 
of the plaintiff, SRERMUTTY DOSSER г, TARACHURN 
Cooxvoo Cnownnny 

[Bourke, A. О. С., 48:3 W. В., Mis., 7 note 


18. Suecession Act 
CX of 1865), s. 269—Mortgage—Power of aale— 
Certain persons, being executors of the will of an 
Englishman domiciled in Indis, such vill having heen 
made after the Succession Act came into operation, 
and charging the testator's estate with the payment 


of his debts, havin 
certain moneys from a bank wherewith to discharge 
debts incurred by them in the adntfuiatration of the 
estate of the testator, ch 
bank a bond for the payment of such moncys on 
a certain date, 
mme date as 
id to the manager of such bank all their 
and interest in certain real estate of the 
as security for the payment of the mo 
authorizing and empowerin fault of payment 


alwolutely to sell such real estate, either by p 
sale or public anction, for the realization of the 
moneys, and to sign в conveyance or coveyances, and 
а receipt or receipts for the purchase-moncy, and 
declaring that such conveyance ог conveyances, 
reecipt or receipts, should be as valid as if the same 
were signed by them. By athird instrument bearing 
the same date as the other two, they aa such excentors 
aforesaid constituted the manager of the bank for the 
time being their true and lawful attorney for them, 
and in their names and as their act and deed to sell 
such real estate and to do all acte necessary for 
effecting the premises. Default having been made in 
payment of the moneys hy an instrument in writing 
which recited the instruments already mentioned, the 
manager of the bank for the time being, described па 
such, in the exercise of the power of sale and for the 
purpose of rcimbursing to the bank the moncys, 
granted and conveyed to В such real estate and 
all the estate and interest therein of the exccutors 
freed from the mortgage above recited, and the 
manager for the executors executed the usual covenants 
for title and further assurance, В, having been 
resisted in obtaining posscssion of such real estate 
under such conveyance hy a legatee of the testator, 
sued the legatee and the executors for а declaration of 
right to, and for possession of, such real estate in 
virtue of such conveyance. The legatee contended 
that the executors had no authority to confer a power 
of sale. Held (STUART, C.J., dissenting) that the 
executors had such authority nuder s. 269 of the 
Succession Act, and that the conveyance was 
accordingly valid and operated to trausfer the property 
to В. SEALE v. BROWN L L. R, l All, 710 


19..——— Power of, to 
charge estate of testator.—H К died on the 6th 
July 1871, leaving two widows, J and A, and one 
son (the defendant) him surviving. Ву his will he 
appointed D his executor, and named the defendant 
his residuary legatee. АЁ о time of his death, Æ X 
was indebted to М in a large amount, for which 
M held mortgages on his property. On the 5th 
March 1873, M’s debt amounted to R1,93,031, and 
it was agreed between M and D as exccutor that 
the mortgaged property (estimated at one lakh in 
value) should be made over to М absolutely in part 
payment, and that D should become personally liable 
to her for the balance of 833,031 with interest at 9 
per cent. payable within twelve months. In сор- 
sideration thercof, M was to release D as excentor 
and the defendant from liability for the sum of 

1 An indenture carrying out this agree- 
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ment was executed on the ваше day. and D gave s 
bond making himsclf personally liable to М for 
933,632. Shortly afterwards а new arrangement 
was made. M agreed to а bandon 810,631 of the 
H33.031 due under the Fond and to a cept R23,000 
payable in yearly instalments of 83,000 insatisfnce 
tion of her whole claim, In purmance of this agrec- 
ment, D, as excentor, paid the first instalment, J paid 
the весов instalment, D having made over the 
estate of И К to the Administrator General under 
the provisions of Act II of 1874 M died in Octo- 
ber 1874, and the plaintiff as her exeentrix sed the 
ndant for the instalments dne in 1876, 1877, and 
В. Held that, the estate of H K having becn 
al by M by the deed excented on the 6th 
March 1873, it was net competent. for D as execu- 
tor hy a new contract to charge it with any liability 
in respect of the amount due to M. Childs v. 
Monins, 1 B. & B., 460; Rose v. Bowles, 1 Н. B., 
109; Powell v. Graham, 7 Томт. 581, 


followed. Cassar r. RANEORDAS HANSRAJ 


(LL.B, 4 Bom, 5 


the Probate and Administration Act (V of 1881). 
Where a testator dir etd his executor to manage the 
whole of his estate through the Court of Wards,— 
Held that there was no restriction on the executor’s 
power of sale, and that the provisions of в. 90 of 
the Probate and Administration Act did not apply to 
his case. eld also that an order on an application 
under s. 90 of the Probate and Administration Act, 
at the instance of a bencficiary, where there was no 
restriction on the power of the exccutor to sell, 
was without jurisdiction, and appealable under в. 15 
of the Letters Patent. Hurrish Chunder Chow- 
dhry v. Kali Sundari Deli, Г. Г. R., 9 Cale., 482, 
applied, Ix TNR GOODS OP INDRA CHANDRA SINGH. 
SARASWATI DASSI г, ADMINISTRATOR-GENERAL OP 
BexoaL . . - LLB, 23 Calc., 580 


21. —. Executor, Power of 
disposition hy—Probate and Administration Act 
(У of 1881), s. 90.—Under в. 90 of the Probate and 
Administration Act, the power of an executor to 
dispose of any property is subject to any restriction 
imposed by the will appointing him. Where there is 
no such ‘restriction, the power to dispose is not 
dependent on the permission of the Court, and the 
Court has no jurisdiction in the matter. Ix THR 
Goons oF Кохро LALL Мстллск 

[L L. R., 33 Calc., 908 


за. Power of executor 
to lease.—The executors of the will of a Hindu, to 
which neither the Hindu Wills Act, 1870, nor the 
Probate and Administration Act, 1881, apply, have 
such authority only to deal with the estate as the 
terms of the will confer on them, Neither а power 
to “manage the estate as they may deem proper,” пог 
в power to sell it, will anthorize executors to lease any 
Part ofrit for 999 years, or (semble) for any period 
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exceeding 21 years. JUGMONANDAS VUNDRAWAN- 
рав о, PALLONJEE EDULJEE MODEDINA 
[L L. R., 22 Bom, 1 
93. - . - Powers of executor 
to sell—Probate and Administration Act (V of 
1891), s. 90, аз amended by Act VI of 1889, а. 14.— 
5. 90 of the Probate and Administration Act, У of 1881, 
as amended by Act VI of 1889, в. 14, gives an executor 
merely the ordinary powers of «ale that an ordinary 
owner would have in so far as they are not limited by 


usual rules of equity. 
PRASADJI г. BAr ВАЗВАТ 


ВЕНАВИАЬТ Bnacwat- 
LL. R., 23 Bom., 349 
24. — — — — — Probate and Ad- 
ministration Act (V of 1881), 11.82 and 92 - Direc- 
tion inthe will that all the executors will act jo 
—Act of an executor who has taken out probat 
the others not having done го, how far bindin: 
estate of the festator.—Whero by в will 


onthe 
l more 


than one person are appointed executors, and all of | 
intly are empowered to alienate any property | 


them 
for payment of debts and to borrow money for the 
improvement and preservation of the estate of the 
testutor, s. 92 of the Probate and Administration Act 
(У of 1581), by the reason of any such direction in 
the will, does not disqualify one of the several execu» 
tora who n'one has obtained probate to act singly, the 
others having refused to accept service. Where such 
an executor renewed hat-chittas which were originally 
executed by the testator, in the samo terms as the 
testator did, and a suit was brought upon these 
hat-chittas avainst the heirs of the testator,—Held 
that the debt nding ón the cetate of the testator. 
Farhall v. Farhall, L. Ry7 Ch. App. 193, referred 
to, and Nurw/ Hossein v. Sheo Sahai Lal, Г. L. Ry 
20 Cale, 1: І. Ry 19 I. 4, 221, distinguished. 
Батул Prasman PAL Сиожрнву о. Мотшль PAL 
Cuowpngy . .  LL.R, 27 Calc., 688 


25. Right of execu- 
tors to have sums lent to the estate allowed them on 
account—Limitation,—The right of executors who 
have used their own moneys for the purposes of the 
estate to be allowed them in their accounts cannot be 
affected by limitation before such accounts are taken, 
KRISHNARAO RAMCHANDRA г. ВЕМАВАТ 

[L L. R., 20 Bom., 571 


26. ———— Bale of right, title, and 
interest of executor under will—Liability of, 

` for costs—Charge on estate of testator—Gift to 
executors—Trust—Consiruction of will.—K died 
leaving a will, which directed, among other dispositions 
of her property, thut her exceutors should collect the 
rent of a house belonging to her, and after payment 
of revenue, taxes. and other expenses, should lay out 
every month 30 for the worship of а thakoor, and 
should enjoy what remained in equal shares during 
their lives. One of the executors, В, having been 
sued by one of the legatees because he had not paid 
one of the legacies under the will, a decree was made 
by consent, in execution of which the right, title, and 
interest of B in the said house were sold by the 
Sheriff and purchased by D, who was put in pos- 
n of the whole house. The other executor who 


von. п 


such, those powers are subject to the , 
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proved the will subsequently to B's having done 
во then brought a suit against D, praying that the 
will might be construed, the rights of tho plaintiff 
and the defendaut ascertained, and the portion she 
might be entitled to decreed. Held that the inten- 
tion of the decree against B was to make the coste 
payable, not by the cstate of the testatrix, but by 

himself, and the execution-sale was valid so far 


| only as it conveyod such beneficial interest in the 


house as he took under the will. Held also that 
the property was not в mere gift to the executors 
subject to а charge, but а trust, and that В’в inter- 
est was in the surplus rents and profits after satis- 
fying the purposes of the will, Юввмаватн Boss 
v. COMULMONEE Роззвв . . 920 1. В., 39 


Executor de воп tort, Liabi- 


37. ——— 
and lity of,in Hindu law— Assets of deceased's estate 


—Onus probandi—Avward of interest as damages. — 

Та в suit upon a registered bond, payablo in eleven 

yearly instalments, to recover instalments 5-10 from 
i 


nd 
that they, in collusion with the widow of such 
decoased co-debtor, had, as voluntcers, intermeddled 
with, and poesesscd themselves of, substantially tho 
whole property of the family of tho deceased co- 
debtor. Held that G and bis brothers were properly 
joined as co-defendants, and were liable for the debt of 
the deceased to the extent of the asscts received by 
them. Held also that, ss the plaintiff had shown 
that some property of the deceased co-debtors had 
passed to @ and his brothers, the burden of proof lay 
ou G and his brothers to show that they had not 
received so much of the deceased debtor’s property as 
would satisfy the debt. Held also that interest, in 
the nature of damages, from the date of suit was 
properly awarded. MAGALURI GURUDIAH e. NAR- 
Axaxi Buxom . — . LL. R, 3 Mad, 950 
Executor de воп tort — What 
constitutes an executor de гоњ tort — Liability of 
such executor to creditors of deceased — Inter- 
meddling with estate after order for probate made, 
but before issue of probate— Receipt of assets with 
consent of person appointed executor—Succession 
Act (X of 1865), а. 265—Consent-decree— Parties. 
Probate is necessary to completo the title of & 
rightful executor, and until it is actually taken out, 
a person intermeddling the asseta constitutes 
himself executor de som fort. R, the executrix ap- 
pointed by tho will of one J, applied to the High 
Court for probate of the will, and М, the widow of J, 
entered & caveat, Ву в consent-decree, dated 26th 
February 1892, it was ordered that probate should 
issue to 2, and bythe same decree it was declared 
that К, as executrix, was not entitled toa sum of 
94,178-10-0 or any other sum or sums of money to be 
received from the B., B. & C. I. Railway Со. In that 
same year, N obtained payment from the Railway Co, 
of the said sum of H4,178-10-0 and of another sum of 
8166 due to the deceased, On the 3rd February 1893, 
probate was issued to R. In 1894, the plaintiff sued 


[21] 
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Nand Е for R165 due to him by the deceased J. | 
He cl against N exeentrix de son tort. 
Held that, probate not having actually ismed to R at | 
the time that N received the money from the Railway 
Co., although an order for probate had been. made, ; 
she had, by receiving it, constituted heradf excentrix 
de son tort, and was therefore liable to the plaintiff, | 
and could be joined as co-lefendant with Æ inthe | 
suit. Held also that the fact that by the terms 
of the consent-decree of the 25th February 18 
was allowed to reecive the money and m 
was по defence. The consent-deeres 
greditors or free her fiom her respo wibility to the 
to the extent of the assets which she received. 
NAVAZBAI г. PESTONJI RATANJI 

L L. R., 21 Bom., 400 

29. — — —— Executor who has admin- 

istered the estate without probate required 
tolodge will in Court and obtain provate.— 
On 7' V died in 1883, and by his will appointed his 
brother T' sole residu legatee and also | 
and he directed that, in case of 7°з death. D (17 son) 
should be exceutor. Z accordingly acted as executor. 
until his death in May 1886, and then his son D 
continued to administer the estate, but neither of 
them obtained probate of the wtll. T left a will 
whereby he appointed his two sons, D and the appli- 
cant, his executors and also his residuary legatces, In 
June 1895, the applicant, stating that he was one of 
‘the residuary leentees of 7', applied for a citation to 
be issned to D directing him to bring in and prove the 
will of 7 V. In reply, D submitted that there was 
no necessity to prove the will ; that the estate was 
fully administered, and that he had no funds left in 
his hands out of which to pay the costs of pro^at. 
Held that the executor, D, must lode the will in 
Court, and that, on the applicant paying half the 
éstimated cost of obtaining probate (including pro- 
bate duty), D should take ont probate of the will. 
DAYABHAI TAPIDAS г. DAMODAR TAPAS 

[L L. R., 20 Bom., 227 


EXHIBITS. 


— — — —Application to alter endorsement 
on— 
See APPEAL TO Privy Сосхси, -Рвлс- 


TICK AND PROCEDURR, 
[L L. R, 21 Calc., 476 


EX-PARTE DECREE. 


See CASES UNDER (туг, PROCEDURE 
Cope, 1882, в. 108 (1859, в. 119). 

See Cases UNDER Evipence—Civit. Cases 
—Decrers, JUDGMENTS, AND PnOCEED- 
INGS IN FORMER SUITS—UNEXECUTKD, 
BARRED, AND Ех.РАКТЕ Decrees, 

See Cases UNDER LIMITATION Аст, 1877, 
ART. 164 (1871, ART. 157). 


EXPECTANCY. 


See CASES UNDER ATTACHMENT— SUBJECTS 
OP ATTACHMENT— EXPECTANCY, 
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EXPECTANCY --синс/м4е4. 
See Hixpr LAw—REVERSIONERS— РОТЕВ 
OP REVERSIONERS TO ALIENATE REVER- 
SIONARY INTEREST. 
[I. L. R., 17 All, 125 


See Oxrs or Pmoor — Нгхос Law— 
ALENATION . LL, В. 17 All, 125 


EXTORTION. 


See ЗЕХТЕХСЕ— ССМОТАТТЕ SENTENCES. 
[L L. R. 10 All, 58 
1. —— — — Feigning attempt to commit 
offence — Penal Cade. s. 357.— The feigning of ап 
attempt to c mmit. suicide in order to extort money 
an offence under я, 387 of the Penal Code. REO. 


г. GREGORY , Р -1114. Jur., М. 8., 423 
S --- Intentionally putting person 
in fear of injury.—'To amount to the offence of 


estortion, property must be obtained by intentionally 
potting п person in fear of injury and thereby dis- 
how ally inducing him to part with his property. 


QUEEN г. Meagan. . . 4У. В. Cr, 5 


3.  ———— Putting person in fear of 
his life and taking property —Roblery.—When 
a person through fear offers no resistance to the carry- 
off of his property, but coca not deliver any of 
rty to those who carry it off. the offence 
is robbery, and not extortion. QUERN 
г. Оствғтооррекх хныки . 6 W. R., Cr., 19 


4. ——— Requisites for offences — Pena] 
Code, а. 384—Aletment.—Held that itis not neccs- 
mary in a case of extortion under the Penal Code 
that the threat should be used and the property re- 
coved by one and the same individual. nor that the 
should be charged with abetment, although 
that might be доле. REG. г. ХАХКЕВ BHAGYAT. 

[2 Bom., 417 : 2nd Ed., 394 


5. ——-- - — Penal Code, 2.383 
—Belief of right to propertu.—A conviction of ex- 
tortion by a full-power Magistrate, and an order on a 
Soxsions Judee rejecting an appeal therein, reversed 
by the h Court under 404 of the Criminal 
Procedure Code, as there was no such fear of injury 
as is contemplated by s. 383 of the Penal Code, nor 
was the delivery of money hy the complainants thereby 
induced, nor did it appear from the evidence that 
the money was obtained dishonestly by the vrisoner 
who might have demanded it, believing m good faith 
that he was entitled to it. RRG. r. Авось KADAR 
[8 Bom, Cr., 45 


в. — —— —— Wrongful confine- 
ment— Моем lent in crdinary course of business [o 
pay amownt extorted — Lender— Penal Code (Act 
ALT of 1860), як. 213.342, and 354— Accompl ice.—— 
The accused, as sub-inspeetor of police, arrested one 
J, wrongfully confined him, and extorted from him 
R200 under а thre«t that he, the accused, would not 
rekase J unless the money were paid. This money 
was paid on this account by P, а money lender, who 
lent J the money for this purpose, Accused was 
convicted under ка, 342 and 384 of the Penal Code, 
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In appeal the Sessions Judge held that 2 was not au 
accomplice, and, having cousidered his evide 
accordingly, wsedthe appeal. Held that it was 
sutliciently shown that the mouey was not voluntarily 
given, that it was given by J to obtain his release 
in which he was detained on no 
mt ground, and it was extorted, 
because the sub-iuspeetor refused to release J, us he 
was bound to do, unless he were paid that money. 
‘Thut P paying such money under such circumstances, 
could not be regarded as an accomplice of the sub- 
inspector in such misconduct, Акнох Коман 
CHUCKERBUTTY c. JAGAT CHUNDER CHUCKERUUTTY 
[L L. Ba 27 Calc., 925 
4 С. W. М., 755 
T. Obtaining money by threat- 
ening not to conduct cuse.—'I he defendant was 
junior vakeel for the complainant (the defendant in 
a case before the Magistrate), and was instructed by 
his senior to apply for an adjournment, but the dc- 
feudant obtained a boud from the complainant and 
conducted his defence. The defeudaut was convicted 
of extortion. Held that the couyiction was bad. 
Anonymous =. . Mad., Ap. 14 


8. - —— Terror of criminal charge— 
Fear of injury— Penal Code, s. 383.—Lhe terror of 
a criminal charge is a fear of injury within the mean- 
ing of those words in s. 353 of the Penal Code. 
Extortion may be equally committed, whether the 
change threatened is truc ог false. свн о. Mova- 
шск . . . . У. R., Сг, 28 


9. — ———- Making use of influence, 
supposed or real, to obtain money.— Ihe шак: 
ing use of real or supposed iuflucuce to ostain money 
from a person azainst his will under threat, in 
of refusal, of loss of appointment is extortion within 
the meaning of в, 384 of the Penal Code. IN THE 
MATTER OF ABuas ды . — 18 W, R, Cr, 17 


EXTRADITION. 


See CUARGE—ALTERATION OR AMENDMENT 

or Силкок . L L. В., 17 Bom., 369 
See WALRANT OF  AHRREST—ÜRLIXINAL 
Cases L. R., 1 Bom., 340 

Act VII of 1854 (Fugitive 
Foreign Offender), в. 23 —Act XVIL of 1562— 
Warrant unter the Estradition Act.—S. 23 of 
Act VIL of 1854 is not repealed by the schedule to 
Act XVII of 1s The treaty of the Gth of 
November 1817 between His Highness the Gaikvad 
of Baroda aud the Eust India Compauy provides for 
the delivery upon requisit.on of accused регволз to 
His Highness the Gaikvad in a manner other than in 
accordance with the provisio.s of the sectio.s of Act 
VII of 1854 prior to the 23rd section. ‘The latter 
section ix thereiore applicable iu such a case. 
Semble—That Goverument would not be justified in 
delivering up an accused person to His Highness the 
Gaikvad without holding a preliminary euquiry into 
the guilt of such accused. Where  warraut issued 
under of Act VII of 1854 directed the accused 
person to be delivered up to the Resident st Baroda, 
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; EXTRADITION - concluded. 


without showing either that au euquiry bad been 
made or was about to be made, tho Court held that 
it was not therefore inv the presumption was 
that the accused was to be delivered up to the Besi- 
dent in order that that otticer might instituto such an 
is required by the Act. А warrant issued 
of the Act should recito either that an 
has been held, or is about to be beld, with 
reference to the guilt of the accused, Rega. с. Sou- 
тки, Ly RE Kavsi BIN Кизилу . 8 Bom., Сг, 13 


EXTRADITION ACTS. 


(XXI of 1879). 


See Hicem Court, JURISDICTION or— 

MADRAS — CRIMINAL, . 
(I. L. R, 12 Mad., 89 
1. 8—European British sub- 
jects in Native States—Law applicable to British 
subjects in Native States—Act LII of 1894.— Act 
XXI of 1879, s. 8 (which correspouds with s. 8 of Act 
of 1872, now repealed), extends to all British sub- 
jects, European or native, iu Native States in alliance 
with Her Majesty the law relating to offences and 
criminal procedure for the time being in British India. 
The Code of Criminal Procedure (Act X of 1882), with 
the amendizents introduced by Act Ш of 1584, is 
thus, by virtue of that section, applicable to such 
British subjects, native or European. QUEEN- 
Exrurssc. Epwarps . L L. k., 9 Bom., 838 
£ - 9 (and Act XI of 1872)— 
Jurisdiction of Criminas Court—Oyence ia foreign. 
lerritory— Native Indian sutject.—A Native Indian 
subject of Her Majesty committed an offence 
(cizy theit iu a dwelling-house; iu the territory 
of a Native State iu alliance with Her Majesty, 
and was discovered in the territory of another Native 
State in alliauce with Her Majesty, and from there 
brought down or came of his owu accord to Abmedabad. 
A certificate was granted by the Political Agent that 
the offeuce ought, in nis opinion, to be enquired into 
iu Br ludia, At Ahmedabad a preliwinary 
enquiry was held by a Magi trate, who committed 
the accused for trial by the Court of Session. Held 
that the Sessions Court at Abuedabad was competent 
to try the offence committed in foreign territory as if 


“it had been committed in the Ahmedabad District 


under s. 9 of the Foreign Jurisdiction and Extradition 
Act, XXI of 1879, for when the accused was brought 
from forcigu territory to Alm.dabad, ue was“ found ” 
atu place in British India within the meaning of tho 
оп. The expression “was found” used in th 
section must be tukew to mean not where a person 
discovered, but where he is ашу graent, Км- 
PRESS с. MAGANIAL — . 6 Bom, 682 


F 
FACTORIES ACT (XV OF 1981). 


вв. 15 (g) and 17, prov. 
ries Act Amendment Act (XI of 1891). 


( wa) 


FACTORIES ACT (КУ OF 1881) 
Haviripal A-t (Bengal Act III 


—eomeluded. 


a 
in а fithy state, insti- 
he may 


Suler the provisions f the | 
Bengal Municipal Act, & 325), yey e 
victi A the Chairman was os кот 


finding that the Municipali 


the Factories Act, 


order to Bx it on any other person, 


THE BERAMPORB MUNICIPALITY r, Jy, 
Factoaizs, Ноосшт 85 Cale, 454 


FACTORS, 


See PRINCIPAL axp 


AGENT— ATTI 
OF AGests "bI 


4 W.R,P.C,l 
00 Moore's I. A., 229 
AND AGENI-— COMMISSION 
- LL.B, 17 Bom., 620 


FACTORS’ ACT (Xx ОР 1844), 


See PRINCIPAL дир AGENT — AUTHORITY 
от AGENTS — . ] Ind. Jur, O. 8, 17 
ПУ. B., P. C, 43:9 Moore's L A, 140 


See PRINCIPAL 
AGENTS 


FACTUM VALET, DOCTRINE OF— 
See Cases гирев Hixpu Law—Avorrion 
—Facrux VALET, роствіхв OY. 


See Ниро Law—Paumy DWELLING- 
Housz - 4 B. L. В., O. С., 72 


FALSE CHARGE, 

- See Ниро Liw—Maznnor—HRrour TO 
GIVE IN MARRIAGE AND CONSENT. 

[L L. B., 11 Bom., 947 
L L. R., 223 Bom., 818 
Giving evidence in support of — 
Seo Аветмвзт , O B. L. R., Ap, 16 
00 C. L. R, 4 


L Penal Code, 
ledge by accused of offence.— 1o o 
under s. 211 of the Penal Code, 
show that the accused knew or had 
that an «опсо 
Ватто КАНАВ 
a Е 
charge is false. 


в. ЗП — Know 
blish а charge 
it ів necessary to 
reason to believe 
had been committed. QUEEN г. 
- 1Ind. Jur., О. 8., 198 
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m. but in 
der e. 211 
of the Penal C de. To enstitute this «fence. it 
mast he sh wn that the pere n instituting criminal 
Proceedings knew there was ne jue or lawful ground 
for such prcecdinzs, The averment that the accused 
knew that there was ne lawful ground f r the chanse 
instituted із a m st material cne. Qreex с. CHIDDA 


(8 N. W., 327 


8, — False charge by 
police officer—S. 211 of the Penal Cade applies not 
only w a private individual, bnt also to a р 


офсет who brinzs а false charce «f an offence with 
intent to injure. IN THE MATTER OF THE PETITION 
oy NABODEEP CHCSDER ушкан 11 W. R, Сг, 2 


4. False charge in 
Petition of complaint.—If the chance of v lontarily 
causing burt, contained in a petition of complaint, is 
wilfully false, aud made with intent to injure. then 
the complainant is leyally charseable with the cff nce 


described in в. 211 of the Penal Code. QUEEN с. 
Мата Dran e 0. . . — .4N.W.6 
5. False charge— 


False information — Penal Code, в. 152.—Where a 
persop specitically c mplains that anther man has 
committed an offence, and dice во falsely the 
object of causing injury to that pers u, he is guilty 
of makiug a false charge of an offence under в. 211 
of the Penal Code, aud not ander . EMPRESS г. 
ARIUS . L L. В., 7 Bom., 184 

P СотримтИту of- 
Sence—Discharge of accused charged under s. 211 
upon plea of original charge haring been com- 
pounded.—The fact that ви «fence allezed to have 
been committed has been с. mpounded is no conclusive 
answer to a charye made against the prosicutor under 
в. 211 of the Penal Code. А laid a charge acainst 
M fer wrongful confinement. The police rep. мед 
the case as a false опе, aud, 4 not appearing te prove 
his complaint, the District Magistrate ordered him to 
be prosecuted under & 211 of the Ра 
made over the toa Deputy Magistrate. 


Ора 
the hearing of such charge, A pleaded that he had 


compounded the original charge laid by him against 
M, and that therefore the charge against him under 
в. 211 could not Не. The Deputy Magistrate, without 
hearing any evidence, dismissed the case. Held 
that the course so taken was illegal, as such plea was 
no conclusive answer to a charge under s 211. 
QUBEN-EMPEESS о. ATAB ALI 


[L L. R., 11 Calc., 79 
T.- Specific false 
charge.—Where a specific false eharze is made, the 


s to be adopted under is 
QUEEN-EMPRESS r. JUGAL 
I. L. R., 8 All, 383 


8. Requisites for 
offence— Making false charge.—To constitute ` the 
rence of making a false charge under в. 211 of the 


proper section for proc 
в. 211 of the Penal Cod 
KisHoRe А . . 


tute a charge 


Penal Code, it ів cuough that the false change is made, 


( 2988 ) 


FALSE CHARGE—continued. 

though uo prosecution ів instituted thercou, provided 

that the charge is not peuding at the time of the 

offender's trial. Queen v. Su/banna Gaundan, 1 Mad., 

80, followed. Queen v. Bishoo Karik, 16 №. Ry 

Cr. 77, distinguished. ESPRESS с. ABUL HASAN 
(I. L. R., 1 AIL, 497 


Express c. SALIK I. L. В., 1 Al., 527 


heo. BRequisites to sus- 
tain offence.—To constitute the offence of preferring 
a false charge under в, 211 of the Penal Code, the 
charge need not be made before в Magistrate. Nor 
need the charge have been fully heard and dismissed ; 
it is enough if it is uot pending at the time of trial. 
QUEEN с. SUBBANNA GAUNDAN 1 Mad, 30 


S. С. савх v. ToopANA GAUNDAN. 
Qi Ind. Jur., О; В, 186 


10. Code of Criminal 
Procedure ( Act V of 1808), s. 203—O rder directing 
issue of process against а person for an offence of 
bringing @ false complaint before final determina- 
іт of the complaint, propriety of.—So long as в 
complaint is not dismissed under s. 203 of the Code of 
Criminal Procedure ог otherwise judicially determined, 
no proceedings can be instituted under s. 211 of the 
Penal Code aguiust the person lodging that complaint. 
"The original complaint must be first disposed of, 
according to law, before such proceedings can be 
taken. GUNAMONY ЗАРО г. QUEEN-EMPRESS 

[S C. W. N., 758 


— -—- Making false 
charge to Court or officer having no jurisiliction.— 
It ів necessary for a conviction under в. 211 of the 
Penal Code that the false charge should have been 
made toa Court or otticer having jurisdiction to iu- 
vestigate and send it up for trial. IN THE MATTER 
OP THE PETITION OP JAMOONA. EMPRESS e. JA- 
моомА . L L. В, 6 Calc., 620: 8 C. L. R., 215 


12. Charge laid 
before police officer.—Therc is nothing in s. 211 of 
the Penal Code which limits the penalty there ime. 
posed to cases in which attempts have been made to 
substantiate false charges in a Court of Justice. A 
false charge made before the police is therefore pun- 
ishable under this sectioun. AsHRov ALI г. EMPRESS 

(I. L. В., 5 Cale., 281 


dg e ee) 
police.— To prefer a complaint to the 
of an offence which th T 

and thereby to set the poli 
a criminal proceeding within the meaning of s. 211 of 


mt to deal with, 


the Penal Code. QUEEN v. BONOMALLY SORAI 
[5 W. R., Cr., 32 
14. — = —- Charge made to 


police—Penal Code, s. 1 182 uud 211 of the 
Penal Code distinguished. ‘The latter held to apply 
to а смс of false charge in which the accused in the 
present case had appeared before the police, and 
charged the now complainant with having caused the 
death of the accused’s child by poisoning. 
MAHOXED т. ABBAS KHAN 


КАРРЕЕ 
8 W. В.,Сг.,67 
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' ing, with intent to cause 
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FALSE CHARGE —cuntinued. 
16, --.— 


Charge made to 


police. —Where a person who is interested in the 
matter or has a certain official responsibility says to a 


gly suspect X,” aud follows up that state- 
ment by an application to have Х”» house searched, 
he prefers a charge against X, and if such charge 
be false, he may be couvicted under в. 211, Penal 
Code. QuzxN e. HANOOMAN LAL 
[19 W. R., Cr, 5 
16. — —— Statement тайв 
to police as to suspicion of offence—Inatitution of 
criminal proceedings.—A statement made to the 
police of в suspicion, that a particular person had 
committed an offence is not a “chargo” within the 
meauing of в, 211 of the Penal Code, nor docs it 
amount to the institution of a criminal procceding, 
and the person making the statement cannot, on the 
suspicion being proved to be unfounded, be conyicted 
under that section. IN TIE MATTER OP BRAMANUND 
BHUTTACHARJEE . * . SOLE, 238 


17. — ——— Charge om ine 
sufficient evidence. —It ів not suficiont ground for 
в charge uuder & 211 of the Penal Code that a 
person to whom a wrong has been done, or who cou- 
ccives that в wrong has been done to him, makes в 
charge or complaint upon evidence or a statement 
which is uot or ouzht not to Бе suilicient to satisfy a 
reasonable mind, if in truth he did not know at the 

ime he made the complaint that there was no just 
and lawful ground for making it. QUEES e. PRAN 
Kissex Вір . . ` . 6 W. Е., Cr, 15 


—— False charge of 
burning house.—Where a man burns his own house 
and charges auother with the offence of doing so, he 
should be convicted and sentenced under в. 211 (and 
not under s 195) of the Ponal Code. QUEEN o. 
BHUGWAN AHIR . $ . ЗМ. В,, Сг., 65 


— Charge of re- 
ipf.—The refusal to give 


19. 
Гаваї to give stamped rev 
ъ stamped receipt for money paid not being in itself 
an offence at law, to make a falso charge ayuiust а 
party of refusing to give such в stamped receipt is 
not an indictable offence. REG. г. GAPAU KOM 
Ковал CU ORS UA па y Bom 


30. Instituting cri- 
minal proceeding.--Under в, 211, Penal Code, “ ine 
stituting в criminal proceeding? may be treated as 
an offence in itself apart from “ falsely charging” 
в person with having committed an offence, Whero 
в person is charged with instituting a criminal procoed- 
jury, kuowiug that 
there was no just or lawful ground for such proceed- 
ing, it is for the prosceution to make out a distinct 
case against him, uot for the prisoner in the first 
instauce to show that he had just or lawful ground. 
Quzex e. Мовоклето Guoss . 8 W, R., Cr., 87 


proceedi 
application of the latter part of в, 211 of the Penal 


( 2996 ) 


case falls 
tiveof the fact that the false charge relate 
offence punishable with death, transportation for life, 
ог imprisonment for seven years ог upwards.” Ext: 
Paess г. Piras Вы. + LL.B, 5 All, 216 


22. a - Institution КА 
criminal proceedings.—Where no criminal proceed- 
ing is instituted on a false charge of an offence of the 
зи аге described in the latter part of s 211 of 
the Penal Code, the person making such charge is 
punishable only under the first part of that section, 
EMPRESS г. PARAHU . I. L. R., 5 All, 598 


93. ---—- A false charge 
before the police is a false charge falling within 
the first portion of s, 211 of the Peual Code. ‘The 
latter portion of s. 211 of the Репа] Code is e-nfined 
to cases in which criminal proceedings have been 
instituted, and docs not apply to false charges merely. 
Empress of India v. РИат Rai, I. L. By 5 Ally 
215, aud Empress у. Parahu, Г. І. Ryd ll., 598, 
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followed. QuxEN-ExPRESS г. Клим BUKSR 
L L. R., 14 Cale, 638 


24. False charge 
made to police—Institution of criminal proceedings 
Penal Code, s. 211.—A person who acts the crimi- 
nal law in motion by making a falso charge to the 
police of а cognizable offence institutes criminal pror 
teedings within the meaning of s. 211 of the Penal 
Code ; and if the offence fall within the description in 
the latter part of the section, he is liable to the punish- 
mont there provided, Kania Boxen г, QUEEN-EM- 
PRESS . . . LLB, 17 Cale. 574 


- False charge of 


25. —- 
offence punishal 
ings, Necessit, 
offence defin 
‘Act XLV of 1860, it i 
veodings should be i 
committed does not go further than the making of a 
false charge to the police, the making of such charge 
does not amount tothe institution of criminal proceed- 
ings, aud the offence committed will fall within the 
first raph of s. 211, notwithstanding that the 
offence so falsely charged may be one of those referred 
to in the second paragraph of that section. Queen- 
Empress v. Pitam Rat, I. L. Ry 5 Ally 215, and 
Queen-Empress v. Parahu, I. L. Ra 5 All. 508, 
followed. Karim Buksh v. Queen-Empress, I. L. Ry 
17 Cale., 674, dissented from. QUEEN-EMPRESS v. 
BismESHAR . . . ІІ. В. 18 All, 124 

26. — — - False charge of 
dacoity made to a. police station-house officer —In- 
ditution of criminal proceedings.—A false charge 
Of dacoity was made to a police station-house officer, 
who, after some investigation, referred it to the Ma- 
gistrate as false, and the Magistrate ordered the 
charge to be dismi without taking any action 
against the parties implicated. Тһе person who 
preferred the charge was now tried under Penal Code, 
8. 211, and was found to have acted with the intent 
and the knowledge therein mentioned, and he was 
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FALSE CHARGE—continued. 


convicted and sentenced to four years’ rigorous impri- 
vonment. Held that the prisoner had instituted 
criminal proceedings within the meaning of that 
section, and that the conviction aud sentence were in 
accordauco with law. QuEEN-EMPHEsS о, Nax- 
3UNDA Rav . ; LL. R. 20 Mad., 19 


$1. ——— — False report by 
a police-officer — Criminal Procedure Code (Act V 
of 1898), ғ. 195 — Sanct ion.— Where a policc-olficer 
Sade a false report regurding а certain offence which 
the Magistrate found, after hearing the evidence, to 
be false, and thereupon sanction was given for the 
prosecution of the police-ollicer under s. 211 of the 
Pinal Cole,—Held that it could not be said that the 
poliec-ofticer instituted or caused to be instituted any 
тін! proceedings aguinst any person, and therefore 
the sanction for the prosecution of the policc-officer 
under s. 211, Penal Code, was bad in law. THAKUR 
TEWARY г. QUEEN-EMPRESS 4 С. W. М., 347 


28. Penal Собе, 
as. 211, 409, and 500—Falsely charging a persun 
with an offence—Defamatory statement made by а 
person examined in the course of an official or 
б агнета! inquiry — Witness—Privilege— Qua- 
lifted privilege—Criminal Procedure Code (1982), 
2-191 and 197.—The complainant was Deputy 
Collector and first ciass Magistrate of Bijapur. 
Certain petitions said to cmanate from the accused 
were recived by Government chargiug the complain- 
ant with bribery and corruption. Government 
thereupon ordered Mr. Monteath, Collector and 
Magistrate of the district, to inquire into the mutter. 
Mr Monteath enforced the attendance of the accused 
by writing to the police, who brought the accused 
before him. In angwer to questions put to him, the 
accused denied having sent any petition to Govern- 
me ‘but stated that he had paid а bribe to the com- 
plainant to secure the acquittal of hia son, who was 
theu on bis trial on a charge of theft before him. 
Mr. Monteath examined other witnesses, and reported 
the result of his inquiry to Government. Govern- 
ment permitted the Deputy Collector to prosecute the 
accused, and he accordingly lodged в complaint 
Зав the accused for defamation under s. 500 of 
the Penal Code (XLV of 1860) in having stated to 
Mr. Monteath, in the course of the inquiry, that he 
(the complainant) bad accepted a bribe from him. 
‘The trying Magistrate was of opinion that the offence 
fell under s. 211 of the Penal Code. He at first 
framed charges both under ss 211 aud 500. But 
subsequently he struck out the charge of defamation 
under а, 500, and convicted the accused under s. 211 
of making в false charge. On appeal, the Joiut Ses- 
sions Judge was of opinion that the charge under 
2211 could not be maintained, as the accused had 
mot made any “false charge" to a Court or officer 
having jurisdiction to investigate it. Ав regards the 
charge of defamation, he was of opinion that the fact 
of bribery was not proved. But he held that in 
making the statement to Mr. Monteath tho accused 
had acted in good faith, and that his case fell under 
excep. 8 to s. 499 of the Penal Code, Не therefore 
reversed the conviction under в. 211, and acquitted 
the accused of defamation under в, 500 of the Code 
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Against this order of acquittal, Government appealed 
tothe High Court. Heid that the accused was guilty 
of defamation. Held also that s. 211 of the Penal 
Code had no application to the present case. The 
accused was brought before Mr. Monteath ugaiust his 
will, He did not make any complaint before that 
officer ; and though what he stated, in answer to ques- 
tions put to him, was defamatory, the imputatious did 
uot constitute a ч false charge” within the meaning of 
». 211, as he did not intend to act the criminal law in 
motion. Per MAxADE, J.—The words “falsely 
charging" iu s. 211 must be coustrued along with 
the words which speak of the “institution of proceed- 
iuge? ‘These latter words are obviously used in а 
technical aud exclusive sense, and the same restricted 
sense must be given to the words which relate tos 
falso charge a» implying a false complaint. Karim 
Buksh у. Queen-Empress, L L. By 17 Cale» 574, 
followed. Meld also that, in the absence of sanc- 
tion from Government, the inquiry held by Mr. 
Mouteath, the District Magistrate, was not a taking 
cozuizanee of the offence. QUEEN-EMYRESS v. 
Kanigowpa . LL.B, 19 Bom., 51 


è ——— - Prosecution un- 
der a. 182— Rejection of complaint with reference 
to police repurt.—K made a report at в police-sta- 
tiou accusing Æ of a certaiu offence. The police 
having reported to the Magistrate having jurisdiction 
in the matter that in their opinion the olfeuce was 
not established, the Magistrate ordered the case to be 
“shelved.” A’ then preferred n complaint to the 
Magistrate, again accusing Æ of the offence. The 
Magistrate rejected the complaint with reference to 
the police report. Subscquently Jt, with the sa! 
tion of the police authorities, instituted criminal рго- 
ccedings against A under s. 182 of the Peual 
Code in respect of the report which he had made at 
the police station, aud К was couvicted uuder that 
section. Held that, before proceeding against К, 
the Mugistrate whould have fully investigated and 
sifted his complaint for himself, aud should uot have 
abrogated the functious imposed on him by law, be- 
cause the police had reported against the entertain- 
ment of the case. ‘The views expressed in Govern 
ment v. Karindad, І. Iy В» 6 Calc., 496, concurred 
im. Emppess с. ВАРНА KISHAN 

(I. L. R., 5 All, 36 


directing the prosecution of the petitioner was bad. 
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FALSE CH ARGE—continued. 

‘That s. 159, Civil Procedure Code, had no application 
to the present case; an inquiry cau only be made 
under that section only on в report submitted within 
tho terms of s. 157 and the police report, aud this case 
was not of that description, MouLt DUBZI v. 
Navgaxer Lau. . . 4C. W. N., 351 


31, —— Charge made on 
report of police that case was false — Charge of giv- 
ing false information, —A commitment for trial under 
tlic provisious of s. 211 of the Penal Code, for know. 
ingly instituting a false charge with intent to injure 
the persons accused, is not illegal merely because the 
complaint which the accused made has uot been judi- 
cially enquired into, but is based ou the report of the 


police that the case was а false опе, | EXPRESS с. 
Зашк Roy . . . LL. R., 6 Calo, 582 
(8 С. L. R., 255 


32. Enquiry into 
truth of char: Criminal Procedure Code, 1872, 
2 471.—A petition was presented to the Joint Magis- 
trate charging the police with haviug made a false 
report of an investigation which they had becu 
directed to make at the instance of the petitioner. 
"The Joint Magistrate, after reading the police report, 
rejected the petition, and directed the petitioner to be 
prosecuted under s. 211 of the Penal Code for having 
made a falso charge. Held that the Joint Magis- 
trate should uot have made the order without first 
instituting an enquiry into the truth of the complaint 
such as is required by s. 471 of the Code of Criminal 
Procedure. Queen у. Gour Mohun Sing, 16 №, В 
44 : and [nthe matter of Nissar Hossein, 25 W. Е. 
10, cousidered, Ix THE MATTEL OY CHOOLHAIB TELER 

[2 C. L. В. 816 

33, —— — ——————— Dismissal of com- 
plaint —Criminal Procedure Code (Act X of 1872), 
25. 470 and 47 1.—W here a charge had been preferred. 
against a person, aud the Magistrate before whom 
it was heard, after hearing the statement of the 
complainaut, but not those of the witnesses, dismissed 
the complaint; aud subsequently, on the applica- 

ie person charged, granted him lea 


under 


and that the Magistrato was justified in acting as he 
bad done. Held also that there is a distinction iu 
the proceedings to be adopted when a sanction is 
given under s. 470, aud the institution by the Court 
of its own motion of proceedings under в. 471. Nis- 
sar Hossein v. Ramgolam Singh, 25 W. R., Cr 10, 
disscuted from, IN THE MATTER OP GYAN CHUNDER 
Кох e. Рвота CHUNDER DASS 
[L L. R, 7 Calo, 208 
SOLE, 

84, ———— Allowing oppor 

tunity to show grounds for charge. — Where a 
is charged under в, 211 of the Penal Code with hav- 
ing, with intent to injure, falsely charged another 
with au offeuce knowiug that there is no just and 
lawful grounds for the same, the party accused should 
be allowed to show the information on which he acted, 
and the Judge ought not only to be satisfied that the 
facts верой ва tho ground for making the charge are 
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FALSE CHARGE continued. 
in themselves untrue aud insufficient, but, also that 
they were known to be such to the accused when the 
charge was made by him, REG. с. NEVALMAL VALAD 
UxEDMAL dx 


3 Bom,, Cr., 16 


False charge— 
cedure Code), аа. 146, 


and decides to proceed against the complainant under 
в. 471 for making а false charge, be is not bound 
before so proceeding to give the complainant an 
opportunity of substantiating the truth of the com- 
plaint, by being allowed to produce evidence before 
im. EMPRESS v. BHAWANI PRASAD 

36. 


(I. L. R, 4 All, 182 
k Prosecution for 
making a false charge—Opportunity to accused to 
prore the truth of charge.—Before в person can be 
Put upon his trial for making a false charge under 
в. 211 of the Penal Code, he must be allowed an 
opportunity of proving the truth of the complaint 
made by him; and such an opportunity should be 
afforded to him, if he desires to take advantage of it, 
not before the police, but before the Magistrate. 
GOVERNMENT v. KARIMDAD. 
(I. L. R., 6 Calc., 496 
7 C. L. R 407 


37. Sanction to prose- 
cution for making false charge.—A sanction for & 
prosecution for making в false charge under в, 211 
of the Penal Code, without hearing all the witnesses 
whom the person accused of making tho false charge 
wishes to produce, is illegal, The High Court has 
power to quash an illegal commitment at any stage 
of the case. Empress e. Suiuo BEHARA 

[L L. R., 6 Calo, 584 
8 C. L. R., 265 

38. Opportunity of 
substantiating charge.—Upon a trial for bringing a 
false charge with intent to injuro, it appeared that 
the ial complaint was lodged in the Court of the 
Extra Assistant Commissioner, and a local inquiry by 
a competent police officer was directed. The oiticer 
reported that the charge was fulse, aud recommended 
that the prisoner should be prosecuted. The Extra 
Assistant Commissioner ordered the papers to be sent 
to the Deputy Commissioner who ordered the prose- 
cution, and the prisouer was convicted. Held that 
the conviction was bad. The Extra Assistant Com- 
missioner should, on receipt of the report of the police, 
have communicated its contents to the prisoncr and 
afforded her an opportunity of substantiating her 
complaint, and should then have decided the case. 
IN THE MATTER OF THE PETITION OF SOKHINA BIBI, 
EMPRESS c. GRISH CHUNDER NUNDI 

[L L. R., 7 Calc., 87 
8 C. L. R„387 


——— — — — Opportunity of 
substantiating charge.—A Magistrate should not 
direct a prosecutor to be put upon his trial under 
в. 211 of the Penal Code without first giving him an 

portunity of obtaining a judicial enquiry into the 
charge originally preferred by him. INTHE MATTER 
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FALSE CHARGE - continued. 
OF THE PETITION OF GIBIDHARI MUNDUL. GIRI- 
DHABI MUNDUL е. UcHIT JHA 
[L L. R, 8 Calc, 485 
10C. L. B., 46 
Nissan Новзк1н v. RAMGOLUM SINGH 
[25 W. R., Cr, 10 


See Quzex e. Goun Моно Sixom 
[16 W. B., Cr, 44 

40. Enqwiry into 
truth of charge.—Where a charge of theft was 
reported by the police to be false,—Held that the 
Magistrate ought first to have enquired into tho 
charge of theft and possed some orders upon it before 
proceeding under s. 211 of the Penal Code to enquire 


into the offence of false charge. IN THE MATTER ОР 
Вавноо Barik . . . 16 W. R., Cr, 77 
41. 


Enquiry into 
truth of charge—Penal Code, s. 182.—J complained 
to the police that she had been raped by A. The 
police having reported the charge to be false, criminal 
proceedings were instituted against her under в. 182 
of the Penal Code, In the meantime J mado & 
complaint in Court. again charging В with rape. 
This complaint was not disposed of, but the proceed- 
ings against her under s. 182 of the Penal Code wero 
continued, and she was eventually couvicted under 
that section. Held, setting aside the conviction and 
directing that J’s complaint should be disposed of, that 
such complaint should have been disposed of under 
s. 211 before proceedings were takeu against her under 
s. 182, Емрвезз v. ЈАММІ L L. R., 5 All, 887 

48.--- ——— - Preliminary 
enquiry—Criminal Procedure Code, 1879, в. 471— 
Penal Code, г. 182.—An offence under в, 211 of the 
Penal Code includes an offence under в, 182; it is 
therefore open to a Magistrate to proceed under either 
section, although, in cases of a more serious nature, 
it may be that the proper course is to proceed under 
в, 211. BHOKTERAM v. HEERA KOLITA 

[L L. R., 5 Calc., 184 

43. — ————————— False informa- 
tion to police—Penal Code, s. 182 —Charge found 
false by police.—Where a person bas instituted а 
charge found to be false by the police, в Magistrate, 
except under exceptional circumstances, is not justi- 
fied merely ou в perusal of a police report, which 
has found the charge made to be false, in prosecuting 
the persou by whom such charge was preferred, sam- 
marily under s. 182 of the Penal Code, but should 
proceed under в. 211. When a charge is pronounced 
false by the police, no procecdings should be taken 
by а Magistrate suo motu, until a reasonable interval 
has shown that the complainant accepts the result 
of the investigation. IN THE MATTER ОР RUSSICK 
Lau MULLICK |. o. TOL в. 388 


Ін тив MATTER OP Вгховт BHAGUT 
[4 C. L. R., 134 


44, — ———— Dismissalof 
complaint without giring complainant opportunity 
to pruve it true.—A charge laid against certain per- 
sous before the police having been reported false by 
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that body, the persou who made the charge com- 
plained to the trate of the district who directed 
a fresh investizati "The charge was again ге] 
false. The complainant thereupon fled a petition, in 
which he alleged that the second investigation had 
not Бели properly conducted, aud asked that further 
evidence mizht be taken hy a specified officer, No 
further investization having taken place, the com- 
Plainant was ordered to be prosecuted under в. 211 
of the Penal Cole, and on trial was convicted and 
sentenced. On appeal to the High Court, № was 
held that the conviction was illegal, inasmach as an 
opportunity bad uot heen afforded to the accused of 
producing ali his evidence in support of the charge 
maleby him. Zn the matter of Russick Lall M: 
lick,7 C. L. R., 332, and In the matter of Biyogi 
Bhazut, 4 С, L. R., 134, followed, Per MACLEAN, 
J. Ті: proper principle which should guides Magis- 
trate is that, if no complaint is made before him after 
a reasonable Ише has clapsed from the conclusion of 
a police enquiry, he would be justified in proceeding 
awinst a person who has made a complaint to the 
police which has been found to be false; but if a 
complaint is made, that complaint must be dealt with 
judicially. It is unfair even theu to proceed against 
the complainant without hearing any witnesses whom 
he may wish toexamine, Per МіТТЕв, J.—Although 
strate has power uter s. 147 of the Criminal 
Procedure Code to dismiss а complaint without exam- 
ining wituesses, yet in such в case no sanction for 
prosecution under в, 211 of the Penal Code should be 
granted. See Ја the matter of Gyan Chunder Roy, 
8 С. L. R., 267. IN THE MATTER ор CHUKBADAR 
Dorit: fe; 5 3 . 8С. L. R., 389 


— Conviction by 
Sessions Court —Opporlunity not given to accused 
to prove charge before Magistrate, — B made a com- 
plaint of theft against S to the police. The police 
referred the case as false to the rate, The 
Mayistrate summoncd R and examined him, but gave 
him no opportunity to prove the charge by calling 
the witnesses named by him. The Magistrate then 
ordered the case to be struck off the file and gave 


DIGEST OF CASES. ( 


suction to prosecute R. R was subsequently brought | 


before the same Magistrate and committed to the 
Sessions, aud convicted by the Sewions Court under 
s 21Lof the Penal Code. Held that, although Е had 
no opportunity of proving this case before he was him- 
self tried, the conviction was not illegal. Govern- 


ment v. Karimdad, I. L. By 6 Calc, 496, distin- 
guished, КАМАВАМІ v. QUEEN-EMPRE: 
[L L. R., 7 Mad, 292 
46. --— — 


making a false charge—Opportumity 
prove the truth of charge—Criminal Procedure 
Code, s. 195.—A complaint of offences under ss. 328 
and 379 of the Penal Code was referred to the police 
for enquiry. ‘The police reported that the cl 

was a false опе, and thercupon the Magistrate of the 
district passed an order under s. 195 of the Criminal 
Procedure Code, directing the prosecution of the com- 
plainwity for making a falso charge under в, 211 of 
the Penal Code. Held that the order under в. 195 
of the Crimiual Procedure Code should not have been 
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passed until the complainants had afforded an 
opportunity of proving their case, which had been 
thrown out merely on the report of the police. Gove 
ernment v. Karimdad, I. К 6 Cale, 496, refer- 
red to. Quzxx-EMPRESS о. GANGA КАМ 

[L L. R., 8 All, 88 


47, —-_—_—————-— Criminal Procee 
dure Code (Act X of 1882), а. 191 — Cegnizance of 
am offence om suspicion—Police repori-- False 
charge, Prosecution for, without first. enyuiring 

o truth of original complaint.—A person having 
laid an information before the police, the police re- 
ported the case as false; nformant then 
before a Mazistrate, asking that his case 
investigated aud his witnesses summoned. 
application was refused, and the Magi 
perusing the police report, passed an order di 
‘him to be prosecuted under в. 211 of the Pe 
Held that the application to the М. 
“a complaint” within the meaning of s, 1 
Criminal Procedure Code into which the Magistrate 
was bound to have enquired. А Magistrate may take 
cognizance under в. 191 of the al Procedure 
Code of an offence brought to his notice by в police 
report which affords ground for a 

fence has been committed ; bnt nsa matter of sound 
judicial discretion, a Magistrate 
and direct that the person sus 
some grieved has complai 
before him a policereport on the subject based on an 
investigation directed to the offence to be tried, aud 
in cases of alleged false charges until it 
the original charge hus been cither heard and dise 
missed or abandoned. And before the order to prse- 
cute for the false charge is made, the person who made 
the original charge should be offered an opportunity 
of supporting it or abandoving it. QUEEN-EMPRESS 
v. SHAM LALL . . LL. R. 14 Cale, 707 


— ине complaint 
to police, — The accused complained to the police that 
A and B had robbed him, After inquiry ti n 
reported to the Magistrate that the "n 
The M: rate thercupon struck off the case without 
jy further inquiry himself. Т 
was subsequently changed aud emvicted under в, 211 
of the Penal Code of making a false charge. On 
appeal it was contended that, as the accused had not 
been given an opportunity of substantiating bis cums 
plaint before a Magistrate, his prosecution was illegal, 
or at the most he ought to have been charged under 
в. 182, and nots. 211. Held that, in order to conati- 
tute an offence under s. 211, it was not necessary that 
the complaint should be made to в Mayistrate. It 
was enough that it was made to the police authorities. 
and related to & cognizable offence, and that action 
was thereupon taken by the police. Held also that 
the fact that no opportunity was allowed to the 
accused by the Magistrate to substantiate his com. 
plaint before striking it off was not a circumstance 
which invalidated the commitment duly made, and the 
conviction otherwise good could not be set aside on 
account of such omission, The trial before the com- 
mittiug Magistrate and in the Sessions Court give 
ample opportunity to the accused to substautiate his 
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complaint, and he was not prejudiced by the omission. 

QuzkN-ExPREsS v. JIJIBHAI GOVIND 
[ L. R., 22 Bom., 596 
49. — Procedure befure 
framing charge.—Proccdure before framing a charge, 
under в. 211 of the Penal Code, of the offence of 
making а false charge with intent to injuro consi- 
dered. IN TRE MATTER OF THE PETITION ОР GAUR 
Monos зе. . . ВВ. В. Ap, Ц 
S. С. Queen с. боов Monon Sing 
06 W. R., Cr, 44 


0. — — —— — False charge, Con- 
viction on—Entry of, in calendar.—When a pri- 
soner is convicted of having made a false charge of 
an offence, the nature of the false charge should be 
stated in the finding aud entered in the calendar, 
REG. е. ARJUN . 9 Bom., 87 
5 Information given 
to police—Record.—Where the charge is one of 
instituting a false charge of an offence with intent to 
injure, the actual information which the prisoner 
made at the thannah ought to be given in evidence 

and form part of the record. Query r, HooLAS 
[23 W. R., Cr., 32 


FALSE DECLARATION. 
See MABRIAGE ACT, 1872, s. 18. 


[L L. R., 16 All, 219 

FALSE EVIDENCE. Col, 
1. GENERAL Cass . . . 2943 

2. FABRICATING FALSE EVIDENCE . 2056 

3. CONTRADICTORY STATEMENTS . 2961 

4. Рвоор оғ Снакох . . . 2908 

5. TRIAL ОР CHARGE . 2968 


See CASES UNDER CHARGE—FORM or 
CHABGE—FALSE EVIDENCE. 


See ConFESsION—C ON PESSLIONS TO | 


Macisteats I. L. R., 11 Bom., 702 


See CRIMINAL PROCEDURE CODES, 8. 487, 
РАВА. 1 (1872, в. 473) 


,1 
R., 14 All, 354 
I. L. B, 90 Mad., 363 
See CASES UNDER FORGERY. 


1. GENERAL CASES. 


1 — — ——- Requisites for legal convic- 
tion of false evidence— Attestation of record by 
Magütrate.—Before criminating a man upon his 
Own statement under examination, it is necessary to 
sce that such statement has been deliberately made 
and recorded ; that after being recorded it has been 
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shown or read to the accused; and that the examina- 
| tion has been attested by the signature of the Magi 
trate, following в certificate to be given under his 
own hand. Queex e. Negesi 7 W, R., Or., 49 

See Quzex v. Мехось Dass 93 W. R, Сг, 28 


k- Requisites for conviction of 
giving false evidence.—The truo rule in в case 
of giviug false evidence iw that no mau can be coa- 
victed of such offence except on proof of facts which, 
if accepted as true, show not merely that it is in- 
credible, but that it impossible that the statemeuts 
of the party accused made on oath cau bo true. 
Quzex г. Anseo Aur =, Ш. R., Cr., 95 


8. — —— —— False statement under affirm- 
ation criminating witness himself.—Wherc 
в party makes a false statement when legally bound 
by в solemn affirmation, the fact that the statement 
was опе tending to crimiuate bünself will not justify 
his acquittal on в charge of giving false evidence. 
Ахомхмоз — . .  . S Mad., Ар. 89 

4. — — —- False statement of witness 
eriminating himself— Penal Code, s. 191.— 
Although a persou under examination as a witness is 
bound by his affirmation to tell the truth, if he is 
examined on а point on which he is likely to ci 
uate himself, his position should be explained to him 
by the Magistrate, as otherwise he may be induced, 
through ignorance of the state of the law, to deny 
the existence of facts for fear of penal cousequences. 
Although without such a warning he may make a 
falso denial aud thereby become guilty of the offence 
of iutentioually giving false evidence, his offence will 
not be descrving of severe punishment, JADDOO 
Natu Durr e. Empress. . 8C. L R, 181 


5. -—--—-— Evidence of corrupt inten- 
tion — Statement known by accused. to be false, — 
Upon в prosecution for giving false evidence, the law 
| docs not require proof of a corrupt iutention. It is 
sufficient that there is proof of intention, and if the 
tatement was false, and known by the accused to be 
false, it may be presumed that in making it the ac- 
cused intentionally gave false evidouce. QUEEN v. 
Амвв ALI KHAN - . . N.W., 133 


9. Contradictory statements in 
cross-examination.—Intention is the essential 
ingredient in the constitution of an offence under 
s. 193, Indian Penal Code, Where a person made 
contradictory statements in tho course of cross- 
examination, and he was convicted under в. 193, 
Indian Репа] Code,—Held that the Magistrate 
should have token into consideration the fact that the 
statements were made in course of cross-examination 
when possibly he may have been either confused, or 
under some mistake regarding the question put to him. 
Ix тнв marrer OP Мока Boxse З C, W. N., 81 


1.————- Proof that accused knew state- 
ment to be false — Penal Code, s. 193.— To support 
a charge of giving false evidence under в. 193, it 
| must be shown that the accused intentionally made 
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a particular statement false to his own knowledge. 


QUEEN г. MAHARAJ MISSER 
[7 В. L. R., Ap, 66 : 16 W. R., Cr., 4T 


8, _ — — Proof of deposition alleged to 
be false.—In a case of false evidence it is necessary 
to prove the deposition alleged to contain the false 
statement, QUEEN с. BHAKOAS TUTUM 

[7 W. R., Cr., 18 


. Proper Court to direct рго- 
secution for giving false evidence—Criminal 
Procedure Code, 1861, г. 169— Specific charge.— 
There is nothing in s. 169 of the Code of Cri 
nal Procedure which gi Judge, not sitting in 
appcal, any original jurisdiction to entertain a charge 
of giving false evidence before another Court. Хо 
other Court than that before which false evidence is 
given сап direct a prosceution in respect thercof. 
1n a prosecution for false evidence, there must be 
some specific charge of making some particular and 
spreific false statement, and some direct cvidence 


that such specific statement was false. Авмкри 
Koowwam т. TAYLER, KHORSHED ALI r. TAYLER 
[W. R. 1864, 15 


10. —-. Affirmation for cases during 
one day, not for each case as culled on 
Penal Code, s. 193.—Where a witness was, at the 
beginning of the day, solemnly affirmed once for all 
to speak the truth in all the cascs coming before the 
Court that day,—Held that he might be convicted, 
under s. 195 of the Penal Code, of giving false 
evidence in a suit which came on that day, although 
he was not affirmed to speak the truth in that suit 
after it was called on for hearing, and the names of 
the cases in the day's list were not mentioned when 
the affirmation was administered, QUEEN e. VEN- 
KATACHALAM Рила . > . 9 Mad, 43 


п. ———— Evidence not given on oath 
— Hindu. convert— False statement- Penal. Code, 
as. 191, 198, 199.— A. Hindu who has become a con- 
vert to Christianity is not under a legal obligation to 
speak the truth unless his evidence be given under 
the sanction of an oath on the Holy Gospels, so as to 
justify a conviction under s. 193 of the Penal Code. 
А statement made by a witness in а criminal trial 
not upon oath or solemn affirmation is not a declara- 
tion within the meaning of в. 199 of the Penal Cole, 
nor is the witness bound to make a declaration under 
в. 191. QUERN v. Украмотто . 4 Mad, 185 


18. - — Penal Code, 
s. 198— Giving false evidence—Omission to prove 
that accused was sworn or affirmed—Oaths Act (X 
of 1873), es. 6, 18, 14.—The offence of intentionally 
giving false evidence, referred to in в. 193 of the 
Penal Code, may be committed, although the person 
giving evidence has neither been sworn nor affirmed, 
Gosinp CHANDRA SRAL e. QUEEN-EMPRESS 
(1. L. R., 19 Calc., 855 
13. Materiality of statement — 
Penal Code, гг. 191, 198.—'The materiality of the 
subject-matter of the statement is not a substantial 
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part of the offence of giving false evidence in a judi- 
cial proceeding, and an indictment under as. 191, 198, 
of the Penal Code, though it docs not allege material- 
ity, is good if it alleges sufficiently the substance of 
the offence. Quzex r. Атовтв Sane 1 Mad., 88 

14. Penal Code, 
1s. 191 and 1:2.—To constitute the offence of giving 
false evidence under в. 191 of the Penal!Code, it is 
not necessary that the false evidence given should be 


material to the case in which it is given. Aliter 
under в. 192. Еко. v. DAMODHAR RAMCHANDBA 
[5 Bom., Cr. 68 


15. --— — — Penal Code, 
s. 191—Intenfion.—The words of в. 191 of the 
Penal Code are very general, and do not contain any 
limitation that the false statement made shall have 
any bearing upon the matter in issue, It is sufficient 
to bring a case within that scction if the false 
evidence is intentionally given,—that is to say, if the 
pers making the statement makes it advisedly, 
knowing it ќо be false, and with the intention of 
deceiving the Court, and of leading it to be supposed 
that that which he states is truc, ^ QUEEN e. Mano- 
мер Hossext . 16 W. R., Cr, 37 
16. -— - Untrue state- 
ment immaterial to case before Court.—A statement 
untrue to the prisoner's knowledge made проп oath 
in the course of a judicial proceeding amounts to 
jury, notwithstanding the fact that the statement 
itself is immatcrial to the matter before the Court. 
Quzex г. Зитв Prosan Gei 19 W. R., Cr., 69 
17. - Intentionally 
giving false eridence at a judicial proceeding— 
Preliminary enquiry by a Magistrate—Penal Code 
(Act XLV of 1880), s. 193—Criminal Procedure 
Code (Act V of 1898), ss. 195, 476.—At a prelimi- 
nary enquiry held by a Sub-divisionsl Mazistrate 
at the direction of the District Magistrate into the 
circumstances of a complaint against the police, 
а witness made в false statement on oath, Notice 
was subsequeutly issued calling upon the said wit- 
ness to show cause why sauction should not be 
ted for his prosccution, The Magistrate having 
eld that the witness was bound to tell the truth at 
the said enquiry and having granted sanction for 
his prosecution under в. 193 of the Penal Code,— 
Held that the enquiry before the Magistrate in the 
course of which the alleged offence was committed was 
not a judicial proceeding within the meaning of s. 198 
of the Penal Code, and the witness could not be con- 
victed under that section, QUERN-EMPRESS v. VRN- 
KATARAMANNA . . R., 23 Mad., 223 
18. Judicial proceeding, State- 
ment made in—Penal Code, s. 193--Form of 
charge.—It is essential in order to sustain a charge 
under в, 193 of the Penal Code that it should be 
proved that there was я judicial proceeding, and that 
the false statement alleged to havo been made in the 
course of that proceeding was made. QUEN е, FATIK 
Biswas . . . B. L. В., А. Cr, 18 

8. С. QUkRN v. Ротткан Biswas 
10 W. R., Сг. 37 
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i continue. 
2 Preliminary enquiry, Btate- 
ment made in—/enal Code, ss. 193 and 457— 
Criminal Pri cedure Code ( Act X of 1582), а. 337— 
Evidence of accused illegally paricned.—In cases 
not of the kind contemplated in в. 337 of the Crimi- 


nal Proc dure Code (Act X of 1882), it is not cmpe- 
tent toa Magistrate holding a preliminary enquiry to | 
tender a parton to the accused or to examine him 


DIXI м 


- ments made by the accused in the 
course of suc 


xamination are irrelevant; and if 


subsequently retracted, they eannot. be used against 


him, or subject him to в proscention fer gi 
evidence, under в, 193 of the Penal Code, А 
Hanmanta, I. L. R., 1 Bom., 610, followed. QUEEN- 
Empress г. Глід Jiva I, L. Rọ, 10 Bom., 190 


20. —— — —— Enquiry by Magistrate— 
Penal Code, s. 198— Judicial oi: ym enquiry 
by an Assistant Magistrate, with a view to tracing 
the writer of an anonymous Ictter addressed to him 
charging certain persons with murder, and without 
refereuce to the truth or otherwise of the charge of 
murder, is not а stave of a judicial proceeding in 
which the giving of false evidence is punishable under 
s. 193 of the Penal Code. QUgEN ғ, Bykant NATH 
PBANERSER . MF: 5 W. R., Cr, 72 

21 Examination of complain- 
ant—Stalement in petition of complainant—Judi- 
cial proceeding—Inrestigation—Penal Code, s. 193. 
— The exami ion of a complainant in refereuce to the 
matter of his petition of complaint is an investigation 
directcd by law, and therefore a stage of a judicial 
proce ding. Consequently, if in the course of that 
examination fulse evidence is intentionally given by 
the complainant, he is legally chargeable with the 
offence dcseribed ins, 193 of the Penal Code, QUEEN 
v. Mata DYAL . P . . м.м.6 


——— Examination on oath with- 
out jurisdiction—Cri; 
1861, яз.168, 169- Jud: 


ing that the Munsif had improperly 

refused to examine his witnesses and had dismissed his 
snit, although informed that witnesses were in attend- 
ance, and Ше Judge, upon examining tho petitioner 
upon solemn affirmation and finding the charge un- 
proved, ordered proceedings to be taken against the 
petitioner for giving false evidence,— Held that the 
Judge had no authority to examine the petitioner upon 
oath in such а case, and that the oath having been 

~ made, and the evidence given coram non judice, could 
not form the subject of a prosecution for false 
evidence. QU&EN v. JADUB CHCNDER Biswas 

СУ. R., 1864, Cr., 15 


a 
а Deputy Magistrate—Prosecution on facts 
stated in an affidavit affirmed before а Deputy 

agistrate—Penal Cede (Act XLV of 1860), 
193, 199-- Declaration by law receivable as evi- 
denre,—A Deputy Magistrate has no power to admi- 
nister an oath to a person making a declaration in the 
shape of an uffidavit ; and such person cannot, on the 
facts stated in much declaration, be prosecuted for 
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committing an offence cither under а, 193 or в, 199 of 
| the Penal Code, IN THE MATTER OP тив PETITION 
| ov Iswar Сискрев GUNO 

(I. L. R., 14 Calc., 653 

24. - False statement made by а 
convict in an affidavit in support of an 
application for revision of the order by 
| which he was convicted— Crimina! Provelure 
| Code, 1882, s. 542— Penal Cod Held that 
в person sceking by an application in revision to get 
rid of a conviction standing azuiust him is incapable 
of tendering his own afidavit in support of such 
application, and consequently that, if he did tender 
such an affidavit, he could nit be prosceuted for false 
statements which might be contained therein, Queen- 
Empress v. Subhayya, I. L. R., 12 Mad., 200, refer 
тей to. IN THR MATTER OF THE PETITION OP BARKAT 
(1. L. R., 19 All, 200 


ceeding, in baving, 
solemn affirmation a false statement, ‘The proceeds 
ings in the trial at which the alleged false evidence 
was given were subscquently annulled, in consequence 
of the sanction for the prosecution being insufficient. 
Held that the conviction of the accused must be 
reversed, as the false statement was not made in a 
stage of a judicial proceeding. Rre. e. Ravat 
YALAD TAGU . x " . 8 Bom, Cr., 37 


36. — — — Proceeding in which Judge 
had по authority to administer oath— Penal 
Code, ss. 191, 193— Criminal Procedure Code, s. 477 
— Judicial proceeding." —A man died leaving some 
money due to him in the hands of the telegraph 
authorities. P wrote a letter to those authorities 
claiming the money as the sole heir of the deceased, 
This letter was sont to tho District Judge for verifi- 
cation and orders. Р supported his claim before the 
Judge by the evidence on oath of C. C's evidence 
being in the opinion of the District Judge false, the 
District Judge, in his capacity as Sessions Judge tried 
him for giving false evidence, and convicted him of 
that offence. Held that, as the reference to the Dis- 
trict Judge by the telegraph authorities of J*s letter 
for verification and the subsequent action in regard 
thereto did not constitute a “judicial proceeding,” 
and as the District Judge had not any authority to 
administer an oath to C, the conviction was illegal, 
Емрвквв ©. Снт Raw . LL. R, 6 All, 103 

27. — —— —— Examination on oath of per- 
son by Magistrate for purpose of obtaining 
information in order to take proceedings— 
Whether such person a witness—Contradictory 
| statement made by such person at trial аз witness 
— Code of Criminal Procedure (Act V of 1898), 
г. 190, cl. (e)—Indian Oaths Act (X 1878), 
г. 6—Penal Code (Act XLV of 1860), ss. 191 and 
198.— Held that, where an accused person was exam- 
ined by в Magistrate for the sake of obtaining in- 

jon on which proceedings could be taken, the 
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Magistrate, although he might examine him toobtain 
information, could not legally examine him on oath, 
nor could the accused be said at that stage of the pro- 
ceedings to be a witness, even though he were exam- 
ined on oath. There was no authority that, being 
во examined, the accused was bound by any express 
provision of law to state the truth. Consequently 
any charge for giving false evidence founded on this 
statement was bad, and it therefore followed that a 
conviction and sentence founded on this statement as 
being contrary to another statement made by the 
accused when examined as a witness at the trial, 
without any preof of finding that the second state- 
ment was false, could not bo tained. HART 
CHARAN SINGH г. QUEEN-EMPRESS 
[L L. R., 27 Calc., 455 
4 C. W. N., 240 
98. —————— Proceedings by District 
Judge without jurisdiction Pena! Code, 
as. 193, 199—Bengal Tenancy Act, 1885, s. 95.— 
The Bengal Tenancy Act docs not authorize & pro- 
ceeding calling upon person to show cause why he 
should not make over documents and papers belong- 
ig to an cstate of which a common manager has been 
appointed. A person giving false evidence in meh 
proceeding cannot be convicted under s. 193 or s. 199 
of the Penal Code. ABDUL MAJID v. KRISHNA LAL 
Nac. . . . L L. R., 20 Calc., 724 


29. Collector under Land Ac- 
quisition Act whether “a Court" Power of 
such Collector to administer oath or require verifica- 
tion—Deputy Collector under Land Acquisition Act 
—Judicial officer—Rerenue Court—Orer-estimate 
of value of land — False statement—Criminal Proce- 
dure Code (Act V of 1898), за. 195, 476—Penal 
Code (Act XLV of 1860), s. 198—Land Acquiri- 
tion Act (I of 1894), s. 68.—The expression “the 
Court” in the Land Acquisition Act does not include 
в Collector, nor is there any authority given to the 
Collector to admi an oath or to require a veri- 
fication, It is а false statement made under в veri- 
fication that constitutes an offence under s. 193 of the 
Penal Code, not a verification oath or solemn affirma- 
tion. ‘The Deputy Collector acting under the Land 
Acquisition Act is not a judicial officer, he cannot 
properly be regarded as a Revonue Court within the 
terms of в. 476 of the Code of Criminal Procedure, 
his proceedings under the former act are not regu- 
lated by the Code of Civil Procedure, nor is he right 
in requiring a petition put in before him to be verified 
in accordance with that Code, so вв to make any 
false statement punishable as perjury. The Deputy 
Collector is not in a position to pass any final order in 
the matter of value of the land or the right to claim 
the price fixed ya party dismtlatied can claim a refer- 
ence to the Civil Court, whose duty it is to settle the 
matter in dispute judicially ; therefore, to subject 
parties who claimed: the right to such a reference 
to а criminal prosecution, when the matters on which 
the Deputy Collector had formed an opinion as a reve- 
nue officer under the Land Acquisition Act must be sub- 
mitted to the determination of a Court, is obviously 
Premature and improper, and is almost certain to 
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operate very prejudicially towards them in the trial 
before the Civil Court of the same matter. In pro- 
ceedings under the Land Acquisition Act what may 
bo found to be an exaggeration or over-estimate of 
the value of land cannot properly constitute a false 
statement, which would demand a prosecution for 
perjury, and the fact that s mc years before the land 
was offered for sale at a much lower price is uo suffi- 
сеп ground for imputing such an offence. 
Das Вокнит v. QUERN-EMPRESS 
[1. L. R., 27 Calc., 820 
. — - Enquiry under Legal Practi- 
tioners' Act- Гепа! Ccde, ss. 181, 193—Le- 
gal Practiticners’ Act, XVIII of 1879— Judicial 
proceeding—Ezamination of accused cn solemn 
affirmation.—Where three persons, of whom one 
was а pleader, were tried’ together and convicted 
under в. 181 of the Penal Code of having made 
false statemcnts on solemn affirmation about the 
same matter in the course of an enquiry into the 
conduct of the plcader under the provisions of the 
Legal Practitioners! Act,— Held that the conviction 
of the pleader was bad, as his statement impro- 
perly taken from him on solemn afürmation. Held, 
furthi Practition- 
ве statements 
on solemn affirmation made by the witnesses therein 
should be charged and tried separately under в. 198 
of the Penal Code. Korma SUBBA CHETTI r. QUEEN 
(LLB, 6 Maa, 252 


Durea 


31. 
—Giving fal a poli 
bay Act VIII of 1867 (Village Poi 
person who makes в false statement upon oath before 
& police patel, acting under s. 3 of Bombay Act 
VILI of 1867, gives false evidence within the meaning 
of в. 191 of the Penal Cede, and is punishable under 
8,193, EMPRESS с, IRDASAPA 

[L L. R., 4 Bom., 470 
за. Evidence not given in 
Court of Justice—Penal Code, 191, 194— 
Statement made to police officer.—It is not neces- 
sary under в. 104, Penal Code, that the false evi- 
dence which is given should be evidence given m 
a Court of Justice, Such statement, if made to a 
police officer, would amount to the offence of givin; 
false evidence as defined in s. 191, taking в. 118 
the Cede into consideration. QUEEN r. Nim CHAND 
`МООКЕВЗЕЕ .  . 90 W. R., Cr, 41 


IN THE MATTER OP JUGGERNATH SAHAI 
[8 C. L. R., 336 


83. — — —— Police investigation— Репа? 
Code, s. 191— Criminal Procedure Code, 1872, 
ss, 118, 119.—Ncither the words “shall answer all 
questions” in в, 118 of the Code of Criminal Proce- 
dure, nor the words “shall be bound to answer all 


” within 
the meaning of в. 191 of the Penal Code. За. 118 
and 119 are merely intended to oblige persons togive 
such information as they can tothe police, in answer 
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to the questions which may be put to them, and they 
impose no legal obligation on those persons to speal 
the truth, Kapryss e. Kassim Kaan. EMPRESS 
v. Dania 

(LL R, 7 Calc., 121: 8 С. L. R., 800 


34. — — — — — —  — Criminal Pro- 
cedure Code, 1898, г. 161 — Ezamination of witnesses 
by the police— Legal obligation to speak the (ruth— 
Refusal to answer questions—Linbility to punish- 
ment under ss. 176, 179 and 167 of the Penal 
Code.—A refusal to answer qnestions asked by а 
police-officer under в. 161 of the Code of Criminal 
Procedure is not punishable under вв. 170, 179, and 
187 of the Penal Code, QUEEN-EMPRESS г. SAN- 
KARALINGA KONR LL R., 23 Mad, 544 
QUEEN-EMPRESS г. APPIGADU 
[I. L. R., 23 Mad., 544 note 


85.—-—.- —— — Judicial proceed- 
— Code of Criminal Procedure, Act X of 1689, 
аг. 155 and 161— Penal Code (Act XLV of 1860), 
#,198.—8, 161 of the Code of Criminal Procedure, Act 
X of 1882, makes it obligatory ona person examined in 
the course of a police investigation under СЪ, XIV to 
answer truly all questions put to him (other than 
questions the answers to which would have a tendency 
to expose him to a criminal charge, or to а penalty or 
forfeiture), and such person, if he knowingly answere 
falsely, commits the offence of giving false evidence 
in a stage of а judicial proceeding under в. 193 of the 
Penal Code, Queen-Eupnzss о, Раввивдм RAYSING 
[L L. R., 8 Bom., 216 


зв. — ———— Criminal Proce- 
dure Code, 1882, а. 161— Penal Code, s. 193— False 
statement to police officer.—The law laid down by 
the Full Bench in the case of Empress v. Kassim 
Khan, I. L. R., 7 Calc. 121, has been altered by the 
provisions of s. 161 of the Code of Criminal Procc- 
dure (Act X of 188%), and a witness who makes а 
false statement to a police officer in reply to в qucs- 
tion which he is tound to answer would be guilty of 
intentionally giving false evidence. Матис SHEIK 
©. QuERN-EMPRESS -L L. R., 10 Calc., 405 


0с = Penal Code, 
191, 193—Statements to police officers inrestigat- 
ug under Criminal Procedure Code, s 161. - The 
provisions of ва. 191 and 193 of the Penal Code do 
apply to the case of false statements made under 
8.161 of the Code of Criminal Procedure, 1882. 

QUREN-EMPRES3 е. BUAGWANTIA 
(LL R, 15 AlL, 11 


38. —  — — Statement mede in judicial 
proceeding before Magistrate—Penal Code, 
а». 181, 193.—Where a false statement is made in a 
stage of a judicial proceeding before a Magistrate, he 
ought not to convict under s. 181 of the Penal Code, 
bnt should commit to the Sessions under в. 193 of 
that Code, QUERN г. NUSSUROODDEEN SHAZWAL 

W. R., Cr, 24 

39. — ———- Statement made in the 

course of а “judicial proceeding "— Репа! 
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Code (Act XLV of 1860), г. 198—Criminal Proce- 
dure Code, s. 164— Statements made before a Magis- 
trate under s. 164.— Held that where a witness had 
made one statement on oath or solemn affirmation 
before a tl class Magistrate under s. 164 of the 
Code of Criminal Procedure, and again another and 
totally inconsistent statement at the trial cf the case 
before а М rte of the first class, he might 
properly be convicted under the second—if not under 
the first—-paragraph of s. 193 of the Ponal Code. 
Queen- Empress v. Bharma, I. L. R., 11 Bom., 702, 
considered and distinguished. QUREN-EMPRESS г, 
Кнем . . LL. R., 28 All, 115 
40. Oaths Act (X oj 
1873), ss. 5, 14— Criminal Procedure Code (Act 
of 1852), s. 164— Magistrate, power of.—A Magis- 
trate, acting under Criminal Preeedure Code, в. 164, 
has power to administer an oath, and a charge of 
perjury can be framed with regard to statements 
made before him on oath when he is so acting. 
Оскем.ЕМРИЕВВ r, ALAGU KONR 
[L L. R., 16 Mad., 491 
а Рю deny 
possession of document—Witness.—Where a wit- 
mess denies on oath that he has the possession or 
menus of producing & particular document, he can, 
if he has been guilty of falsehood, be prosceuted for 
giving false evidence in а judicial proceeding. Ix 
RE PREMCHAND DOWLATRAM. 
[L L. R., 13 Bom., 63 


42. — Penal Code 
(Act XLV of 1860), ss. 191 and 193—Witness 
in trial which had to be heard de novo owing to 
incompetence of juror—Oaths Act (X of 1873), 
4. 14.—On the trial of certain prisoners on a cl 
of dacoity, a witness gave false evidence, and was 
committed under s. 477, Criminal Procedure Code, 
for trial on a charge under в. 193, Penal Code. After 
such committal, it was discovered that one of the 
jurors empanclled in the dacoity case was deaf and 
partly blind; and thereupon, under в. 282, Criminal 
Procedure Code, the case was tried de noro before a 
competent jury. Held that the fact that the trial 
for dacoity had to be commenced de noro did not 
exonerate the prisoner from the obligation to speak 
the truth imposed by s. 14 of the Indian Oaths Act X 
of 1873 in the first trial, which became abortive 
owing to the incompetency of спе of the jurors, nor 
prevent the statement made by the witness at the first 
trial from being made the subject of an offence under 
в. 191 or 193 of the Гепа] Code, QUEEN-EPRESS 
rVinsamr. .  . L L. R., 19 Май, 375 


43. Statement made in proceed- 
ings without jurisdiction — Pena! Code, ss. 181, 
193.—A conviction under a. 181 of the Penal Code is 
good, thongh the offence falls within s. 193. ANONY- 
mous. . А . . 4 Mad., Ap, 18 


44. _____ False statement before 
Income-Tax Commissioner—Penal Code, 
ss. 181, 193.— When an offence under s. 193 of the 
Penal Code is established, a conviction under в, 181 
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illegal. When the accused made on solemn affirma* 
tion а statement before an Income Tax Commissioner, 
which statement the accused knew, or had reason to 
believe, to he incorrect, it was held that such state- 
ment amounted to the offence of giving false evidence 
in в judicial proceeding under 93 of the Penal 
Code, and was therefore not cognizable by a full- 
agistrate, ав it could not be treated as consti- 
ce triable under в. 181 of the Penal 
mblic servant. 
Reo. v. DAYALJI ENDABJI A Bom., Cr., 81 
45. False statement in verified 
petition under в. 19 of Act IX of 1860 (In- 
come-Tax Act). - The prisoner was convicted of 
perjury by wilfully making a false statement in a 
verified petition presented under в. 19 of the Income- 
Tax Act (Act IX of 1869) to a tahsildar. Held that 
the tahsildar was not an officer ccmpctent to receive 
such a petition, and that no cffence was committed. 
МоохвАРРА OODIAN v. QUEEN, SUDRAYA OODIAN г. 
Quzex . А . . , 8: 


46. - —--- Making false return of 
service of summons — Penal Code, г. 198,—The 
making of в false return of service of summons is an 
offence punishable, not under s. 181, but under s. 193 
of the Penal Code, and is cognizable by the Court of 
Session alone, QUERN г. SHAMA CHURN Roy 

[8 W. R., Cr, 27 

4T. — Statement before Collector 
as Revenue Officer— Penal Code, s. 193— Judi- 
cial enquiry.—A conviction may be had for giving 
false evidence under s. 198, Penal Code, even if the 
evidence be given in matters not judicial (such as 
before the Collector acting in his fiscal capacity under 
Reg. XIX of 1814), but it must be proved that the 
false statement was made under the sanction of the 
law. Quzex v. AUDEtN Roy 14 W. R., Cr., 24 


Enquiry into application for 

Enquiry made 
Pe- 
elf is the 
cfficer, and no other, to whom power is given by law 
to make enqnirics into applications for allowances for 
spoiled stamps, to take evidence on oath in reference 
thereto, and to grant or refuse such applications, and 
he eannot delegate his authority in the matter. 
‘Held therefore, where а person had applied for a re- 
fund under Ch. VI of Act I of 1879, and the 
Collector made over the application for enquiry to a 
Deputy Collector, that the Deputy Collector was not 
entitled to put the witnesses produced by the appli- 
cant on their oaths, and consequently, in reference to 
the statements of such witnesses, no charge under 
148 of the Penal Code was sustainable. 
„Хілл Ам . L L. R, 5 AIL, 17 
.. -- False statement made before 
Registrar— Proceedings wader the Registration 
‘Act, 1866—А Sub-Registrar is competent, for any 
purpose contemplated by Act XX of 1866, to examine 
any person; and any statement made by such person 
before an officer in any proceedings or enquiries under 
the Act, if intentionally false, renders such person 

vor. п 
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liable to а criminal prosceution. QUEEN г. JUGGUT 
CnvxpER Durr . . 6 У. R, Сг., 81 


50. Petitions not ve- 
rifled — Prosecution under the Registration Act 
(IIT of 1877), в. 82, cl. (а), and а, 83, 22.72 and 
73.—Where the accused was tried for intentionally 
making a false statement in the course of certain pro- 
ceedings taken before a Registrar—Held that, even 
assuming that such proceedings were taken under 
8. 72 of the Registration Act, and not, as they should 
have been, under в. 73, the appearance of the accused 
before the Registrar and his taking no objection to the 
form of the proceedings will eure the irregularity for 
the purposes of а criminal trial under the prov 
of the Registration Act. Nor under similar 
stances will the want of verification of a petition of 
appeal on the part of the applicant, as provided by 
в. 78 of the Act, oust the jurisdiction of the Criminal 
Court, Reg. v. Berry, 28 L. J., М. С» 86; Queen 
v. Fletcher, L. R., 1 C. C. Ruy 820 ; Turner v. Post 
Master General, 5 В. & S., 796 ; Queen v. Hughes, 
т. в.,4 Q. В. Ds G14; Queen v. Smith, І. Ry 1 
C. C. R, 110, followed. Held also that, except as 
directed by в. 82 of Act IIT of 1877, the Magistrate 
has no authority on his own mere motion to frame a 
charge against the accused in consequence of evidence 
given in the conrse of the trial by the registering 
officer, in respect of certain statements made before 
him daring registration proceedings. QUEEN-EMPRESS 
т. laTESAR Mannan . I. L. R., 10 Calc., 604 

51. Registration Act 
(IIT of 1877), з. 82—Penal Code (Act XLV of 
1860), s. 193--“Judicial proceeding” — Delegation 
of powers by District Registrar. — It is no offence 
to make a false statement before a porson purporting 
toact in cxcention of the Registration Act, but not 
legally authorized во to йз. Rapwika Монах Kurt 
L. R., 20 Calc., 719 

52. Statement in unsigned peti- 
tion — Penal Code, ss. 153, 199.—A petition not 
bearing the signature of the accused, and therefore 
not a declaration made or subscribed by him, cannot 
be made the foundation of a charge or conviction 
under s. 199 of the Penal Code, but a deposition on 
‘oath supporting such a petition, if false, justifies a. 
charge under s. 193 of the Code. Ix THE MATTER 
o» Raw RAWAZ KooWAR . ТС. L. R., 536 


3 Statement in petition not 
requiring verification—Unnecessary я 
tion.—Semble—A_ petition presented under Reg. 
XVII of 1806 not requiring verification cannot, from 
the fact of its being verified unnecessarily, be made 
the subject of a prosecution for giving false evidence, 
IN THR MATTER ОР THE PETITION ОР Kast CHUNDER 
Молимрлв. JUGGUT CHUNDER MOZUMDAR ғ, Kast 
Спохрек MOZUMDAR 

(I. L. R., 6 Calc., 440: 7 C. L. R., 380 


=> False statement in vaka- 
latnamah— Penal Code, я. 193.—The prisoner, а 
vakeel, presented a vakalatnamah in the District 
Muusif's Court signed by the defendant in a civil 


$c 
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suit authorizing the prisoner to appear for the defen- 
dant. The vakalatnamah falsely purported to have 
been executed before the Adighari of the village and 
to bear the hari Тһе prisoner 


Held 
that the cuse was not brought within the section, and 


that the prisoner was entitled to his discharge from 
custody. QuxEN с. KEILASUM PUTTER 
[5 Mad., 373 


, document 


55. Statement ij 
not requiring verification —С Procedure 
Со 1859, ss. 119, 120.—The verification of an 
‘application filed in the Civil Court, in which it was 
stated that the applicant did not sign an allogea deed 
of compromisc, does not subject him to punishment 
for giving false evidence. Such an application falls 
not under s. 120, Act VILI of 1859, but under s. 119 
of that Act and need not therefore, be verified. 
QUEEN г. KARTICK CHUNDER HALDAR 

[9 W. R., Cr, 58 

56. ——— Statement in application 
for new trial—Penal Code, ss. 191, 199— Verifi- 
cation of document as а plaint.—A made an appli- 
cation for a new trial under s. 21 of Act XI of 1865. 
He filed a memorandum of his grounds verified as в 
plaint, and therein knowingly made a false state- 
ment. Held (Grove, J., dissenting) that he had 
not thereby committed an offence under в. 191 or 198 
of the Penal Code, Іх вв HARAN MANDAL 

[2 B. L. R., A. Cr, 1:10 W. R., Cr, 31 


57. — — — False verification of writ- 
ten statement—Cieil Procedure Code, ав. 51, 115 
— det XLV of 1860 ( Penal Code), s. 191.—A porson 
filing a written statement in a suit is bound by law 
to state the truth, and if he makes a statement which 
is false to his knowledge or belief, or which he 
believes not to be true, heis guilty of giving false evi- 
dence within the meaning of s. 191 of the Penal 
Code. QUERN-EMPRESS r. MEHRBAN SINGH 

(LL.B, 6 All, 696 


58. ——— Witness deposing falsely 
in another's name—Penal Code, ғ. 198, and 
зг. 416, 419.—A witness falsely deposing in another'a 
name should be charged with giving false evidence 
under s. 193, and not with cheating by personation 
under в. 419 of the Penal Code. REO. е, PREMA 
Вика. . . . « —.18Bom,88 


59. — ———— Putting forward person 
knowing him to be some one else—Abefment 
of false evidence.— W here C falsely represented him- 
self to be U and the writer of a document signed by 
U, and T, knowing that C was not U, and had not 
written such document, adduced C as U, and as the 
writer of that document,—Held that T'ought to have 
been convicted not of intentionally giving false 
evidence in a judicial proceeding, but on a charge of 
abetting the giving of false evidence. QUEEN v. 
Cucnp! Снови Naura . . 8 W.R,Cr,5 


60. _— _ Statement unintentionally 
causing conviction of murder— Penal Code, 
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аа. 198, 194— Power of Sessions Judge.—The Ses- 
sions Judge has no power to commit a man for having 
given false evidence before the Magistrate, but he can 
commit him for having given falso evidence in his 
own Court, In the trinl of в prisoner for murder, a 
witness stated on oath before the Sessions Court that 
another had committed the murder, whereas before 
the Magistrate he had stated, as was the fact, that 
the prisoner had committed the murder. Held that 
such witness was guilty under s. 193, and not under 
в. 194, of the Penal Code, as he did not know that he 


would cause в conviction for murder, QUEEN г. Hane 
DYAL . . . . 9 B.L. В, A. Cr, 85 

91 — ——— Bgubornetion of perjury— 
Penal Code, s. 196.— The provision of the Penal Code 


(в. 196) against using false evidence is not ordinarily 
intended to apply to sutornation of perjury. То 
establish an offence under s. 196, it must be shown. 
that the accused made some use of the false evidence 
after it was in existence. IN г, SUPFURUDER 
Ind. Jur., О. В, 122 


63. Intentional omission to 
mention adjustment of decree in applica- 
tion for execution— Pena! Code, 198, 199— 
Ciril Procedure Code, s. 235— Intentional omission. 
— Under в, 235 of the Code of Civil Procedure (ХІУ 
of 1882), the decree-holder, or the party who applios 
for execution, is bound to state in his application 
any adjustment between the parties after decree, 
whether such adjustment bas or has not been pre- 
viously certified to the Court. Paupayya v. Nara- 
sannah, I. L. R., 2 Mad., 216, followed. Intentional 
omission to make such statement amounts to an 
offence under в. 193 of the Penal Code (XLV of 
1800) 8. 199 of the Penal Code (XLV of 1860) 
does not apply to applications for execution containing 
false averments. QUEEN-EMPRESS о, BAPUJI DAYA- 
BAM . I. L. R., 10 Bom., 368 


2. FABRICATING FALSE EVIDENCE. 


63. —————— Fabrication of false evi- 
dence—Penal Code, s. 193 and в. 190—Illegal 
concealment to fabricate eridence.—The term “ fab- 
rication” in s. 193 of the Penal Code refers to the 
fabrication of false documentary evidence to be used 
in a suit, so that to convict under this section it is 
essential to aver and to prove that the fabricated 
documents were intended for that purpose. The Ше- 
gal concealment, by act or omission, contemplated by 
8. 120 of the Code, has reference to the existence of a 
design on the part of third persons to fabricate evi- 
dence. QUEEN г. RAJCOOMAR BANEBJER 

Ind. Jur., О. 8., 105 

64, — —— — — —— Perification of 
atatoment in suit for rent— Act X of 1859, а. 87.— 
The plaintiff brought a suit for rent claimed to be 
due for three years ; he failed to prove his claim, and 
the suit was dismissed for want of evidence. He 
afterwards sued to recover rent for one of the same 
years, and recovered the amount. The Judge on ap- 
peal reversed the decree, and mule an order remitting 
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2. FABRICATING FALSE EVIDENCE 
—continued. 
the case tothe Deputy Collector to enquire under Act 
X of 1859, s. 87, whether the plaintiff had committed 
perjury in the first suit, the plaint in which was 
verified by his agent. The 87th section of the Act 
atement of claim shall be verified 
by the plaintiff or his agent, and cnacts that, if the 
statement shall contain any averment which the 
person making the verification shall know or believe 
to be false, or shall not know or believe to be true, 
such person shall bo subject to punishment according 
to the law for the time being in force for the punish- 
ment of giving or fabricating false evidence, Held 
that there was no foundation for the order, the aver- 
ment having been made by the agent, and not by tho 
plaintiff ; and besides, there was no evidence that it 
was untrue, there having been no finding in the first 
suit that the rent was not duc. — TARAPERSAD Roy 
CHowDHRY г. Goran Dass DUTT 
(Marsh., 72: W. R., Е. B., 94 
1 Ind. Jur., O. 8., 78: 1 Hay, 235 


65. —— ——— — ——-——-- Penal Code, 
4. 198— Making up false accounts to produce before 
Sorest officer.—Tho making up falsely of accounts, 
‘with the intention of producing them before в forest 
officer not empowered by law to hold an investigation 
and take evidence, isnot a fabrication of false evidence 
within the meaning of в. 198 of the Penal Code, 
Bue. о. Вамлзтвлу Jrvsazzav . 18 Bom., 1 


6e. Intention to pro- 
cure conriction—Penal Code, s. 195.—The prisoner 
was convicted under в. 195 of the Penal Code of fab- 
ricating false evidence with intent to procure the con- 
viction of а certain person of an offence. The ргі- 
soner’s act was committed in а most public manner, 
and was not calculated to lead to the conviction of the 
person, nor did it appear that the prisoner took any 
steps to secure his conviction. Held that the convic- 
tion of the prisoner could not be sustained. QUEEN 
<, SEB DYAL . . . . 5 М. М. 188 
67. Making it ap- 
pear offence had been committed —Failure to la; 
charge—Penal Code, s. 198.— А person having made 
a hole in the wall of his own house, broke open а box 
and removed the contents to which he believed him- 
self entitled, but as to which there was a dispute, 
making the removal appear to have been the act 
of thieves from the outside, was cl ed with fabricat- 
ing false evidence for the purpose of its being used in 
в stage of а judicial proceeding under в. 193 of the 
Penal Code. It did not appear that any charge had 
been laid by the accused against any one in respect of 
_ the removal of tho contents of the box. Held that 
the circumstances did not warrant the charge under 
в. 193 of the Penal Code of fabricating false evidence. 
Тивта RAM r. EMPRESS 10 C. L. R, 187 
es. Statement in 
petition of payment от account of tenure after 
tenure had been set aside—Ponal Code, з. 198.— 
‘A certain alleged mokurari tenuro having been set 
aside by a Civil Court, the person who Tad claimed to 
hold such tenure in depositing money in Court, in a 


vou. n 
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—continued. 
petition stated that the depostt was in respect of the 
mokurari tenure, whereupon he was charged and 
convicted under в, 198 of the Penal Code with 
| fabricating false evidence. Held that the conviction 


was bad.  Dasrr МАНТО г. RAM Монок 
MooKHOPADHYA . . . 10C. L. R., 483 
ee. — Attempt to com- 


mit offence— Penal. Code, s. 198.—M instigated Z 
to personate C, and to purchase in C's name certain 
stamped paper, in consequence of which the vendor 
of the stamped paper endorscd C's name on such 
paper as the purchaser of it. M acted with the in- 
tention that such endorsement might be used against 
Ста judicial proceeding. Held that the offence of 
fabricating falsc evidence had been aetually commit 
ted, and that M wns properly convicted of abetting 
the commission of such offence. Queen v. Ramearan 
Chowbey, 4 М. W., 46, distinguished and observed on, 
Empress г. MULA . LL. R., 2 All, 105 
то. Intention to use 
before Registrar—Use before Court—Penal Code, 
2. 196.—L brought а suit upon a bond, and at th 
trial sought to support his claim Бу в letter fabrie 
cated probably for the purpose of enabling L to got 
the bond registered. Z was convicted under s. 196 of 
the Penal Code. Held that, if the letter was" 
fabricated for use before the Registrar, it was no 
valid objection to the conviction. — LAKSHMAJI e. 
QuEEN-EMPBESS . . LL. R,7Mad,389 


Framing incorrect record— 
Public servant making false entry—Penal Code, 
з, 218,—When a Police Superintendent called for 
the report from the constable on information that a 
theft had been committed and reported owing to the 
constable’s uegligence, and the constable produced a 
false report to the effect that no theft had been com- 
mitted and no information given to him,—Held he 
was not guilty under в. 218 of the Penal Code. 
ботквмывнт v. Авроог HUQ . S Agra, Cr. } 


qa. ———————— Ре report— 
Penal Code, г. 318.—A kulkarni who makes а false 
report with reference to an offence committed in his 
Village, with intent, etc, is punishable under в, 218 
of the Penal 
CHANDRA - Р 


Code. Вже, v. Marmar RAM 
. . 7 Bom., Cr., 64 


to се them and being unable to do so, fabri- 
TAM produced similar documents with the 
himself from punishment, 


^ 
pese convieted under pa of the Penal 
Code. 'RESS v. MAZHAR HUSAIN 

A een |. L R., БАШ, 558 


Publio servant 
2. 218—Abetment.—S was 
ion of а certain record 


502 


74. 
—Forgery — Penal. Code, 


charged with the preparat 
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2. FABRICATING FALSE EVIDENCE 
—continued. 

and was in the habit of preparing it from certain 
abstracts made and read to thim by D. D made and 
read false abstracts whereby an incorrect record was 
prepared. The Court was of opinion that D could 
not strictly be held to have committed the offence 
described in в. 218 of the Penal Code. He was 
guilty, however, of abctment of the offence described 
jn that section, and not the less so that S had no 
guilty knowledge or intention in the matter, Осем 
+. BRIS Momaw La. N. W., 134 
5. = - —— -- Penal Code, 
Bi8—Intention.—The intention ia am cmentinl 
ingredient in the offence contemplated by s. 218, 
Penal Code. QUERN e. SuaxA Cavan Кот 

[8 W. R., Cr, 27 


7в. — False entry in 
chowkidari book—Penal Code, s. 218--Where a 
Chowkidar was charged under s 218, Penal Code, 
With having made a false entry in a chowkidari 
attendance book with a view to support а charge 


which was made against a Sub-Inspector of having | 


раде в false report reparding the length of absence 
from duty of another chowkidar, and thereby to 
Салве 1088 or injury to the Sub-Inspcctor, it was 


held that the intention was too remote to fall within | 


QUEEN v. JUNGLE Last 
fle W. R., Cr., 40 
T. — Peral Code, 
ав, 192, 218— Publio servant—A police officer, who 
fd suppressed a document intrusted to him to 
Forward to his superior officer, made a false entry in 
jis official diary that the decument had been so 


forward 


в. 218. 


lice Act, the entry in the diary would not have 
[s ‘admissible in. his behalf, though, contrary to his 
een tion, it might have been used against him, such 


nishab! 
Dium SHANKAR . 


в Penal 


78. Code, 
a, 218— Public, servant.— А treasury accountant was 
Convicted of offences under ss 218 and 465 of the 
Penal Code ander the following circumstences: A sum 
27500, which was in the treasury and was payable 
toa particular person through a Civil Court, was drawn 
out and paid away to other persons by means of 


foreal ebeques- After the withdrawal of the 8500, 
о much. withdrawal had been discovered, the 
representative of the payee applied for payment. 
‘The prisoner then, upon two occasions, wrote reports to 
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2, FABRICATING FALSE EVIDENCE 
continued. 


the effect that the R500 in qnestion then stood at the 
Payee’s credit asa revenue deposit, and that it was 
alout to be transferred tothe Civil Court. Upon the 
first of these reports, an order was signed by the trea- 
sury officer for the transfer of the money to the Civil 
Court concerned, and to effect such transfer, a cheque 
was prepared by the sale-mohurrir, which as originally 
drawn up relsted to the sum of R500 already men- 
tioned, The signature of the cheque by the treasury 
otlicer was delayed for some time, and meanwhile the 
cheque was altered by the prisoner in such a manner 
as to make it relate to another deposit of #500 which 
had been. made subscquently to the above, and tothe 
credit of another person. The result of this was the 
transfer of the second раусс’в R500 to the Civil Court, 
as if it had been the first R500, and to the credit of 
the first payce’s representative. The prisoner was 
convicted under в. 465 of the Penal Code in respect of 
the cheque, and under в. 218 in respect of the two re- 
ports above referred to. Held that the prisoner’s inten- 
tion in making the false reports was to stave off the 
discovery of the previous fraud and save himself 
or the actnal perpetrator of that fraud from legal 
punishment, and that, having prepared the reports in 
& manner which he knew to be incorrect, he was 
rightly convicted under s. 218 of the Penal Code. 
‘Held further that, ав the prisoner, who was a public 
servant, made these reports and assumed to make 
them in due course and as & part of his duty and 
held them ont as reports which were made by the 
proper officer, and as no question was put in the exam- 
ination of the witnesses from the office which sugges- 
ted that it was not his business to make such reports, 
it must be inferred that he made them because it 
was his business to do во, and as з public servant 
within the meaning of s. 218 of the Penal Code, 
QUEEN-EMPRESS е. GIRIDHART Lat 

(I. L. R., 8 All, 658 


T9. - —- Penal Code 
(Act XLV of 1860), s. 218—Public servant 
framing an incorrect record to save himself from 
legal punishment.—A public servant who does that 
which, if done to save another from legal punishment, 
would bring the public servant within в. 218 of the 
Penal Code, has equally committed the offence 
punishable under в. 218 if the person whom he 
intends to save from legal punishment is himself. 
Queen-Empress У. Gauri Shankar, Г. L. Ro 6 All. 
42, quoad hoc, overruled. Queen-Empress v. 
Girdhari Lal, I. L. В, 8 Ally 653, referred to. 


| Queen-Emrress ©. NAND KISHORE 


(I. L. В, 19 ALL, 305 


80, ——__________— Penal Code ( Act 
XLV of 1860), s. 218—Public servant framing 
incorrect record - Injury to the public— Police 
officer framing a false report.—A report of the 
commission of а dacoity was made at а thana, The 
police officer in charge of the thana at first took 
down the report which was made to him, but subse- 
quently destroyed that report and framed another and 
а false rep’ rt- of the commission of n totally different. 


( me) 
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2. FABRICATING FALSE EVIDENCE 


—concluded. 


vhich he obtained the signature of the 
compl it, and which he endeavoured to pass off as 
the origina] and correct report made to him by the 
complainant. Held that on the above facts the police 
officer was guilty of the offences punishable under 
в, 204 and s. 218 of the Penal Code. Quzex- 
Express г, MUHAMMAD Suau KHAN 

(I. L. R., 20 A11, 307 


81. Penal Code (Act 
XLV of 1860), s. 192 — Fabricating false evidence 
L False entry made by a police officer in а special 
diary.—Held that a police officer who made a false 
entry in the special diary relating бо в case which was 
being investigated hy him could not be convicted, 
therefore, of the offence of fabricating false evidence 
as defined in s. 193 of the Penal Code, inasmuch 
ва the document in which the alleged false entry was 
made was not ono which was admissible in evidence. 
Empress v. Gauri Shankar, I. L. R., 6 All., 42, and 
Queen v. Keilasum Putler, 5 Mad., 873, referred 
to. QusxN-EXPLESS г. ZAKIR HUSAIN 

[L L. R., 21 AIL, 159 


82. — — Penal Code (Act 
XLV of 1860), s. 218—“ Charged,” Meaning of, in 
that seclion—Criminal Procedure Code (Act V of 
1898), в. 4, cl. ({)—Cognizable offence—Offence 
under Gambling Act (Венда! Act IT of 1867).—The 
District Superintendent of Police gave warrant 
under the Gambling Act (Bengal Act I1 of 1897) to 
D, a sub-inspector, to arrest persons found gambling 
ina certain house. lu order to save two persons from 
legal punishment for having committed an «fence 
under the Gambling Act in that house, D framed 
в first information and & special diary incorrectly. 
‘Held he was properly charged with, and found guilty 
of, having committed an offence under в. 218 of the 
Penal Code, Tho word “charged” in that section is 
not restricted to tho narrow meaning of “ enjoined by 
в special provision of law." An offence under the 
Gambling Act being an offence for which tho District 
Superintendent of Police may arrest or by warrant 
direct an arrest is в cognizable offence within the 
meaning of s. 4, cl. (f), of the Criminal Procedure 
Code. The words “в police officer” in that 
do not mean “any and every police officer” ; i 
sufficient if the Legislature by auy law limits the 
power of arrest to any particular class of police 
officers, QusEN-Empauss г, DEODHAR SINGH 

L. R., 27 Calc., 144 


3. CONTRADICTORY STATEMENTS. 


83. Circumstances and inten- 
tion of contradictory statement — Penal Code, 
в. 193.—The mere fact that a person bas made 
statement which contrad previous statement 
not itself necessarily suficient to bring him within 
в. 193, Penal Code. 
and the intention with which, the particular statement 
теней on by the prosecution is made, must in each 
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: the offence of giving falso ov 


"The circumstances under which, ! 


case be considered before № can be held that the ; 
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FALSE EVIDENCE—continued. 
3. CONTRADICTORY STATEMENTS 
—continued. 
«Тепсе has been committed. QUEEN г. SOONDUM 
MoonoonkE . . . 9W.R, Сг., 25 


Queen г. ОЕМОмАТН Bussur . 9 W. R., Cr., 58 


84. ——— Weight to be given to con- 
tradictory st&tements.— To cstablish the оћепсе 
of giving false evidence, direct prof of tho falsity 
of the statement on which the perjury is assigned is 
essential. But, as legitimate evidence for this pur- 
pose, the law makes no distinction between tho testi- 
mony of a Witness directly falsifying such statement 
and the contradictory statement of the person charged, 
although not made on oath. Such в statement, when 
satisfactorily proved, is quite as good evidence in 
proof of the charge as the criminatory statement of & 
person charged with any other offeuce, and on pre- 
cisely the same ground,—that it is an admission of 
the accused person inconsistent with his innocence. 
‘As to the weight to be given to contradictory state- 
ments, the sound rule is that a charge of perjury is 


© not maiutainable upon proof of опе such statement 


not on oath, or more than one if proved by в single 
witness only, unless supported by coufirmatory evie 
dence tending to show the falsity of the statement in 
the charge. With respect to the kind or amount of 
confirmatory proof required, it must be cousidered in 
cach case whether the particular evidence offered 
is sufficient to induce a belief in the truth of the 
contradictory statement or direct testimony. QUEE 
Roi EA а 0» se 4 


85. Alternative charge— State- 
ments made before Cicil and Criminal Courts,— 
Where а person makes опе statement before the 
Magistrate and a directly different statement before 
the Civil Court, his commitment on an alternative 
charge, after tho consent of the Civil Court has 
been obtained under в, 169 of the Code of Criminal 


Procedure, is strictly legal. QUEEN v. Ооттов 
NamaxSmon =... ВМ. B., Сг. 10 
86. Inconsistent 


statements in judicial proceeding.—Where a person 
makes two contradictory statements in the course 
of a judicial proceeding, he may be tried and con- 
vieted of g false evidence on а single charge 
if there is evidence to show which statement is false. 
Rzo.r.Gawcou BIN Papit . 5 Bom., Cr, 49 


8. 
— Allernatire finding.—Proof of contradictory state- 
ment on oath or solemn altirination, without evi- 
dence as to which of them is false, is sufficient 
to justify в conviction, upon an alternative finding of 
jence, under в. 72 
of the Penal Code and ss. 242, 381, and 382 of 
the Criminal Procedure Code. ‘The English law upon 

the subject stated. QUEEN v. PALANY CHETTY 

[4 Mad., 61 

. Statement incon ` 
sistent with previous one—Criminal Procedure Coda 
(Act ХХР of 1861),s.172.—Where a witness makes 
a statement before the Sessions Court which contradicts 
that made by him before the committing officer, and 
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3. CONTRADICTORY STATEMENTS 
—tontinued. 


no evidence is given to show which statement is true, 
it cannot, under в. 172, Act XXV of 1861, be said 
that an offence has been committed under the cogni- 
zance of the Sessions Court. А Indye’s duty in 
dealing with the contradictory statements of a witness 
iscussed. Quex г. NOMAL 

[4 B. L. R., A. Cr., 8:19 W, R., Cr., 68 

89. Statements incon- 
sistent with previous one—Penal Code, г. 193.— 
The statement made by a witness before the Magis- 
trate was opposed to the statement made by him be- 
fore the Sessions Court. Ou в charge of perjury 
being made, —He/d that & statement made by the 
accused before one Court was no evidence of the fal- 
sity of а contrary statement before another Court to 
support a conviction of giving false evidence. Held 
also that neither the Judge nor jury had any right 
to assume that au explanation could not have been 
given consistent with both the statements, QUEEN г, 
Кол 4 B.L. R., A. Cr., 4:19 W, R, Cr. 66 


90. Plea of guilty 
on one charge, Effect of.—Where a prisoner is 
charged separately for having given false evidence 
with regard to two statements directly opposed to 
each other, в plea of guilty ou one of the charges 
does not involve an acquittal on the other. A Ses- 
sions Court is bound to take evidence and try a charge 
before it can acquit a prisoner of that charge. 
QUEEN с. Hosszix Aur . 8B.L. R, Ap, 25 

Ө]. — — — —— Legality а 
viction.—The prisoner, who, as a witness in а former 
case, had made one statement before tho Magistrate 
and s contrary one before the Sessions Judge, was 
tried and convicted of having cither given false evi- 
dence bofere the Judge or given false evidence before 
the Magistrate. Held (Мовмам and CAMPBELL, 
JJ., doubting) the conviction was right, Held also 
(CaxPszLL, J., differing) the evidence taken before 
the Saige was admissible on the charge of having 
given е evidence before the Magistrate. QUEEN 
v. Zaran 6. . BLR, вир, Vol., 591 

[6 W. R., Cr., 65 

92. Alternative state- 
ments—Perjury.—Per NORMAN, J.— Quare—Not- 
withstanding the decision of the Full Bench iu Queen 
у. Zamiran, В. L. В. Sup. Vol, 521:6 W. Rs 
Cr 36, as to the correctness of Sonani for 

jury upon alternative statements. QUEEN г. 
М лота o вот, A Or, 86 

[12 W. R., Cr, 31 


93. — — — — — — —— Criminal Pro 
cedure Code (Acl X of 1872), в. 455, sch. 
Penal Code (Act XLV of 1860), а. 198.—Whore 
* person was convicted of giving false evidence upon 
an alternativo charge in the form given in sch. iii 
of the Criminal Procedure Code,—Held by the 
majority of the Court (JAcKson and Pagar, JJ. 
issenting) that the conviction was good, notwith- 
standing the jury hed not distinetly found which of 
the two statomente charged was false. Held per 
Jaoxson, J. that such a charge is bad, and further 
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8. CONTRADICTORY STATEMENTS 
continued. 
that an alternative finding upon such charge is in- 
valid, Heid per Pusan, J. that. although a 
may bo lawfully tried upon 
Court or jury must, for 
which branch of the ali 
Млномер Hoomayoon SHAW 
03 B. L. R., F. B., 324: 21 W. R., Cr., 78 


Contra, QUEEN v. Bou Nosuyo 
(13 B. L. В., 395 note: Ц W. R., Cr, 37 
12 W. R., Cr., 11 


94. Proof of truth 
of each branch of charge.—To support a finding 
upon an alternative charge of perjury, there must be 
legal evidence of the truth of cach branch of the 
charge. Сонин о, бохожш . 99 W, R., Cr, 2 


ӨБ. — — — — — I order to me- 
tain any conviction for giving falee evidence upou au 
alternative charge when no evidence is offered to 


tion, find specially 
is true. QUERN г, 


prove the falsity of either statement in particular, it 
must be clear that the two statements are contradic- 
богу. NATHU SHEIKH v. QUEEN-EMPRESS 

LI. L. R., 10 Calc, 405 


ti 
ment as being contrary to another without any proof 
or finding that the second statement was false cannot 
be maintained, HARI CHARAN SINGH v. QU) 
Empress 
[L L. R, 27 Calc, 455: 4 С. W. N., 249 


91. — — — — — — — Validity of con- 
eiction— Statements which cannot both be true 
It is not of itself sufficient to warrant a conviction fü 
giving false evidence that an accused person has 
made one statement on oath вё one time and a 
directly contradictory one at another. The cl 

must not only allege which of such statements is 
false, but the prosecutor must be prepared with con- 
firmatory evidence independent of the other contra- 
dictory statement to establish the falsity of that which 
is impeached as untrue. Reg. v. Jackson, 1 Lewis, 
С. C., 270; Reg. v. Wheatland, 8 С; & P., 933; 
and Rez. v. Harris, 5 B. & Ald., 926, referred to. 
S. 455.0? Act X of 1872 (Criminal Procedure Code) is 
no authority for framing against a person accused of 
giving false evidence who has made oue statement on 
cath on one occasion, and a directly contradictory 
one on oath on another occasion, a charge in the 
"alternative" that word, as used in that section, 
meaning that where the facts which can be proved 
make it doubtful what particular description of 
offence an accused person bas committed, the charges 
may be so varied or alternated as to guard against 
his escaping conviction through technical difficulties. 
Heid therefore, where three persons wore committed 
for trial jointly charged with “having on or about 
the 26th September 1881, or the 18th October 1881, 
being legally bound upon osth to state the truth, 
knowingly on thosc days, rogarding the same subject, 
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made contradictory 
thereby committed an offence punishable under в. 193 
of tho Penal Code, and such persous were jointly 


statements upon oath,” and | 
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—continued. 
similarly, he could not be charged under s. 182 of the 


| Penal Code, for he ошу once gave information to а 


tried ov euch charge, that such charge was bad for | 


being single and joint agaiust the three accused persons 
instead of several and specific in regard to each of 
them ; that it was further bad because it did not dis- 
tinctly and in terms allege which of the statements 
was false; that, assuming a committal upon so faulty 
в charge should be allowed to stand, the Court of 
Session should have prepared a fresh charge against 
each of the accused persons specifically setting forth 
the statement alleged to be false, and should then 
have proceeded to try each of them separately ; and 
that, there being no evidence that either of the state- 
ments made by two of such persons was false, except 
that it was contradicted by the other, the charge 
against such persons was not sustainable, there being 
mo sufficient evidence that either of the statements 
was false. EwPRESS o. Niaz ALI 

[L L. R., 5 АП, 17 


Charge in alter- 
native of two different offences under two different 
Motions of Penal Code — False information to public 
fervat — Criminal Procedure Code, ss. 225, 232, 
$83, 587 — Penal Code (XLV of 1860), sz. 182 and 
193—Forest Act, VII of 1878.—The accused was 
charged, in tho alternative, by the trying Magistrate 
fa follows: I, W. W. Drew, Magistrate, first 
Claes, hereby charge you, Ramji Sajabarso, as follows : 
‘That you, on or about the 13th day of October 1882, 
at Nandarpada, stated that you had seen Vishnu Va- 
fan and Mahadu Lakshman carrying teakwood from 
Gohe Forest to Narayan Ramchandra, range forest 
officer, and on 14th February 1885 you stated оп 
cath before the first class Magistrate at Pen, at the 
that you did not see where they 
from, and thereby committed 
an offence punishable under в. 182 ог в. 193 of the 
Penal Code (ay, of 1860) aud within my cogni- 
aance, and l horcby direct that you, Ramji Sajas 
barao, be tried by the said Court on the same charge.” 
At tho trial the accused asserted the truth of tho 
former of these two statements, and denied havi 
made the other, ‘The Magistrate was unable to fin 
Which of them was false, and convicted the accused, 
To tho alternative, either under s. 182 or s. 193 of the 
Реп) Code (XLV of 1860). Held that the charge 
was bad in law, being an alternative charge in a form 
forbidden by s. 288 of the Criminal Procedure Code 
(X of 1882), which directe that for every distinct 
перо of which suy person is changed there shall be 
‘separate charge. Nor could the accused be tried 
upon a charge framed in tho alternative ae in tho 
fem given in sch. V-XXVIJL-(4) of the Criminal 
Procedure Code (X of 1882) ; for, upon the facta al- 
way of charging him with 
ue distinct offence on the groand of sclf-contradic- 
not successfully be charged under 


blic servant. Held also that, having regard to 
зв. 235, 232, and 537 of the Criminal Procedure Code 
(X of 1882), the accused, convicted upon such a 
charge, must be held to have been misled in his de- 
fence, and his conviction and sentence reversed. In 
charges founded upon supposed contradictory state- 
ments every presumption in favour of the possible re- 
conciliation of the statements must be made. QUEEN- 


EMPRESS с. RAMJI SAJABARAO 
[I. L. В. 10 Bom., 124 
Validity of— 


provided by sch. 5 XXVIILIL. 
Procedure Code (Act X of 188: 
falso evidence, such evidence 

tory statoments contained in one deposition while he 
was under cross-cxamination and re-examination as a 
There was no find- 


fole. Held (конш Jo dissenting) that s. 333 of 
the Cri 'rocedure. 
matter, and that the cot 
per Wizsox, J.—The decision in Queen v. Noshyo, 
19 W. R., Cr. 11, though в guide to the discretion 
of Courts in framing and dealing with charges, was 
not intended to, and docs not, affect the law appli- 
cableto the matter, HABIBULLAH о, QUEEN-EMPRESS 
[L L. B., 10 Calc., 937 
100. Penal Code, 
s. 198—Criminal Procedure Code, sch. У, 
No. XXVIII-(4)—Assignment of false statement 
mot necessary—English law.—ln a charge under 
в. 198 of the Penal Code, it is not necessary to allege 
which of two contradictory statements upon oath is 
false, but it is sufficient (unless some satisfactory ex- 
planation of the contradiction should be established) 
to warrant a conviction of the offence of giving false 
evidence to show that an accused person has made 
oue statement, upon oath at one time, and в directly 
contradictory statement at another. Queen v. Za- 
miran, В. L. R., Sup. Vol.,521 : 6 W. R., Cr. 65; 
Queen v. Palany Chetty, 4 Mad. 51; and Queen v. 
Mahomed Hoomayoon Shah, 18 В. L. R., 824, fol- 
lowed. Empress v. Niaz Als, I. L. В. 6 Ally 17, 
overruled. Per Юотнотт, J.—Every possible pre- 
sumption in favour of a reconciliation of the two 
statements should be made, and it must be found 
that they are absolutely irreconcileable before a con- 
ction cau be had upon the ground that one of them 
is necessarily false. The English cases upon this 
subject are irrelevant to the interpretation of the law 
of Iis Le e [en erae has uot fol- 
lowed the law of England in regard to perjury. 
Trimble v. Hill, L. Ry 6 Ap» Cas, 343, aad 
Kathama Natchiar v. Dorasinga Tecer, L. Въ І. 
‘A, 159, referred to. Фсввн-Емрвваз с. GHULET 
[I L R, 7 Al, 44 
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101. Statement made 
to pol ice-cfficer investigating case— Penal Crde (Act 
XLV of 1560), зв. 191, 193—Criminal Procedure 
Code (Act X of 1882), а. 161.—An accused was 
Charged with giving false evidence upon an alter- 
native charge, one stutcment having been made to a 
Police-officer investigating в case of arson and the 
other having been made when he was examined as a 
when the case 
e two statements were 
contradictory, and no evidence was pi 
which of them was false. It was not proved that 
the statement made to the police-oflicer was mnde in 

ет to questions put hy him, aud t 
given at the trial with regard to the 


ted the nce 
h Court by the 

the verdict of 
dict wasrizht. Before 


and the case was referred to Ше Н 
Sessions Jude, who disagreed with 
acquittal. Held that the 
& conviction in such в case can be sustained, it must, 
having regard to the provisions of в, 161 of the 
Criminal Procedure Cole, be clearly proved by the 
evidence that the statement made to the police-ollicer 
Was a statement in answer to questions put to the 
accused by the investigating policc-officer, aud in the 
absence of such evidence, е hi the statement. 
: conviction could uct be 
sustained. Held, further, that in such а case it is 
also necessary for the prosecution to establish that 
the police-constable was making au investigation 
under Ch. XIV of the Criminal Procedure Code. 
QUEEN-Eurugss е, BAIKANTA BAURI 
(1. L. R., 16 Calc., 349 
— Form of charge— 
Statement made to a police-officer during а poli 
incestigation—Contradictory statement made before 
a Magistrate holding a preliminary inyuiry— 
Penal Code (Act XLV of 1860), s. 193—Neparate 
charges.—W here a person has made two contradic 
statements, one to а police-otticer making an investi- 
gation under Ch. XIV of the Code of Criminal 
Procedure (Act X of 1882) and the other toa Magis- 
trate holding & preliminary inquiry, he cannot be 
charged, and still less convicted, on an alternative 
charge, In such a case, if there is no other evidence 
at the trial but the contradictory statements made 
by the accused, separate charges cannot be framed. 
Quzsx-Eurrss v. MUGAPA 
[L L. R., 18 Bom., 377 
103, — Penal Code 
(Act XLV of 1860), в. 193— Fabricating false 
svidence—Report made by amin executing Civil 
Court's decree that he had been obstructed—Similar 
report to police— Subsequent contradictory deposi- 
tion in Court— Alfernate charges— Form of charge. 
> Held that a report made by an amin of a Civil Court 
deputed to give posscasion of certain property in execu- 
tion of в decree as to his having been obstructed in so 
doing to the Court executing the decree, and a similar 
report made to the police, would not, evin if false, 


102, — .__ 
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3. CONTRADICTORY STATEMENTS 
— concluded. 

amonnt to the fabrication of false evidence within the 
ingofs 193 of the Indian Penal Code, and conse- 

ly, wheresuch amin was charged in the alternative 
with making the two reports as aLove, and also в third 
and inconsistent statement in respect of which he 
might have been charged under s. 193, that he was 
wrongly charged, and that it was necessary to prove the 
falsity of the third statement. QUEEN-EMPRESS с. 
AJUDHIA PRASAD I L. R., 17 All, 436 


4. PROOF OF CHARGE. 


104. -— —. Retractation of statements 
—Lucus pauitentie for witness.—Held by the 
majority of the Court (dissentien/e Jackson, J.) 
that there onzht to be a locus penitentie for wite 
nesses who have deposed falsely to retract their false 


statements, QUEEN с. GULLIE MULLICK 
СЖ. R., 1864, Cr., 10 
105. Proof of charge — Uncorro- 


Lurated evidence of single cilness— Penal. Code 
(Act XLV of 1860), в. 183.—A person cannot be 
convicted in the mofursil of giving false evidence 
upon the uncorrolorated evidence of » single witness, 
CawPbELL, J. dissenting, QUEEN є. LALCHAND 
Кокан, " . B.L.R., Sup. VoL, 417 
[1 Ind. Jur, N. 8., 83:5 W. R., Сг, 23 
Quzex r. Мошма Сисхрев CHCCKERBUTTY 
[5 W. B., Cr., 77 
106. Uncorroborated 
evidence of single witness.—A conviction for per- 
jury should not be sustained on the bare testimony 
of one witness QUEEN г, KII0AB LALL 
[9 W. В, Cr., 66 


107. - — Evidence of 
single witness — Ecidence to establish fact of state- 
ment.—'The evidence of one witness in cases of perjury 


is sufficient to establish the factum of the statoment, 
which is charged as being "e ОСЕЕХ v. 18808 


Снохрев Guosë . . 4 W. R., Cr., 68 
108. — Comparison of 
signatures single witness. —Compari- 


son of signatures is one kind of corrotoration which 
would justify a conviction on the testimony of a 
single witness in a casc of false evidence. QUEEN e. 
BAKHOREE CHOWBEY БУ. В, Cr., 98 


5. TRIAL OF CHARGE, 


109. — — — Joint trial—Penal Code,- 
ss. 193, 196—Using evidence known to be false—, 
arate trial.— Where several persons arc accused of 
faving given false evidence in the same proceeding, 
they should be tried separately. 4, 5, В, D, snd P 
were jointly tried: 4 in respect of three receipts for 
the payments of money, produced by him in evidence 
in a judicial proceeding, on threo charges of falsely 
using as gonuino s forged document aud on three 
charges of using evidence known to be false; S, B, 
D, and Р on charges of giving false evidence in the 
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FALSE EVIDENCE— oncluded. 
5. TRIAL OF CHARGE- concluded. 


sume judicial proceeding as to such payments. The 
Court (SruatGuT, J.), being unable to say that the 
accused perrons Пай not been prejudiced in their de- 
fence by having been improperly tried together, sct 
aside the convictions and crdered a fresh trial of each 
of the accused separately. ExPRESS г. ANANT RAM 

[L L. R., 4 All, 298 


110. — ——— Ezamining ril- 
nesses only once in four cases.—When four persons 
were accumd of having given false evidence in the 
same preceeding, and the Sessions Judge, while pro- 
fessing to try cach accused separately, heard the ovi 
dence of the witnesses only ouce,— Held that this was 
substantially trying the four prisoners tozether, and 
was au improper mode of procedure. NATHU SHEIKH 
V EEN-EMPRESS . L. R., 10 Calc., 405 


FALSE IMPRISONMENT. 


See WRONGFUL CONFINEMENT. - 

18 Mad., 38 
Wro: arrest under decree 
already satisfied—Misiake of officers of the 
Court—Cause of aclion- Good faith— Limitation 
XV of 1577, s. 22 and sch. 11, art. 19.—On the 
27th June 1883, the plaintiff was arrested by а baile 
iff of the Small Cause Court at Bombay under & 
writ of arrest for the amouut of a decree obtained 
by the defendant on the 2ud Ma; 
plaintiff. On arrest, the plaintiff informed the bailiff 
that the money due under the deeree had already 
been paid, as was the fact. Plaintiff could not pro- 
duce the receipt of payment, and the bailiff refused 


to raiso the arrest until payment was made. The | 


plaintiff thercupon paid the money under protest, 
‘and was set at liberty. The mistake was subsequently 
discovered, and the money was refunded to the 
plaintiff. It appeared that, prior to plaintiff's arrcst, 
defendant's clerk had enquired of the head cashier of 
the Small Cause Court if the amount of the decree 
had becn paid, Lut was told it was not, and а certifi- 
cate of non-payment was issued, In conformity with 
the usual practice of the Court, the chief clerk of the 
Court, on receipt of the certificate, issued the writ of 
arrest under the seal of the ‘Small Cause Court, and 
the plaintiff was arrested, In March 1884, the 
plaintiff presented a petition to the High Court for 
leave to sue as pauper, and claimed 25,000 from 
first defendant as damages for the wi ful arrest. 
When the petition came on for enquiry into the 
pauperism of the plaintiff, the presiding Judge was 
of opinion that it disclosed по cause of action, and 
the plaint was returned to the plaintiff to be amended, 
but at the same time allowed to be filed. The 
plaintiff subsequently desired to add as party-defen- 
dants the cashier and the chief clerk of the Small 
Cause Court, and on Sth July 1864 t:ok out в sum- 
‘mons calling upon the defendauts to show cause why 
his anypuded plaint should not be received on the file 
of the Court in place of his first petition. It was 
‘contended for the cashier and the chief clerk of the 
Small Cause Court that the suit against them was 
barred by limitation. Held, ва regards the first 


1883 agaiust the | 
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FALSE IMPRISONMENT —concluded. 


defendant, that the plaint should be rejected, as 
there was no bad faith, fault, or irregularity on the 
part of the first defendant so as to make him respon- 
ible for the wrongful arrest. The plaintiff's impri- 
sonment baving taken place under a warrant of the 
Court issued in regular manner, and such Court being 
of competent jurisdiction, the plaintiff had no cause 
of action as against the first defendant; the error 
was wholly and entirely the error of the officers of 
the Small Cause Court. Held also, as regards the 
cashier aud the chief clerk of the Small Cause Court, 
that the plaintiff’s suit was barred, as more than oue 
year had elapsed from the date of the termination of 
the plaintiffs imprisonment. Fisuxn r. PzAusE 


[L L. В, 9 Bom, 1 
FALSE РЕВВОМАТТОМ. 
1 Personation before Regis- 


trar— Registration Act (XX of 1866), 12.93 and 94 
— Penal Code, г. 419.— А vendor proceeded in com- 
pany with three persons to Dacca to register her deed 
of sale. Falling ill on tbe way, the three com- 
panions went to the Registrar's office; one of them 
there persouated the vendor, and got registry of the 
deod. She was convictedof cheating by false persona 
tion, and the other two of abetting that offence, 
‘Held on revision that, as there was no intention ap- 
parent on the part of the accused to injuro or defraud 
апу one, the convictions should have been under 
ss. 93 and 94 of Act XX of 1566, and not under 
в. 419 of the Penal Code, Queex v. LuTHI BEWA 
(3 B. L. Е, A. Cr, 25 


In ве Lut BEWA . пу. R, Cr., 94 


2 Personating party 
required to complete coaveyance.—Three persons 
who put up a fourth to persouate one whose authority 
Was required to complete a conveyance of immove- 
able property were held guilty under s. 94 of the 
Registration Act XX of 1866. QUEEN г. SOLEEM- 
oopmmN . a 0. $ ТМ. В., Cr, 99 


Penal Code, в. 205 — Person- 
person.— Under в.205 of the Penal 
to persouate an imaginary person. 


(1 Ind. Jur., O. 8., 183 
4 ---- —— Fraudulent gain. 
— Fraudulent gain or benefit to the offender is not an 
Gescntial element of the offence of false personation 
under в. 205 of the Penal Code, and a conviction 
for such offence may be upheld, even where the per- 
gnation is with the consent of the person persona! 
Ex-pautz ЗОРРАКОХ . . . 1 Mad., 450 


5. — ——— Personating ima- 
ginary person.—To constitute the offence of false 
Persouation under s. 205 of the Penal Code, it is not 
Wuough to show the assumption of a fictitious паше; 
it must also appear that the assumed name was used 
as a means of falsely representing some other indivi- 
dual Reg. v. ВіНоо Kahar, 1 Ind. Jur., O.S., 198, 
dissented from. QUEEN v. Kapag ВАУАТТАМ 

[4 Mad, 18 
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FALSE PERSON ATION—concluded. 


6. —_____________ Intention of 
falsely personating.—It is nocessary to в conviction 
falso pervonation, under в. 206 of the Penal Codo, 
that the accused should have assumed the name and 
character of tho person he is charged with having 
reonated. ‘The fact that he presented a petition in 
Боп in tho name of that individual. had, uoder 
the circumstances of the саво, to be insufficient to show 
any intention of falsely personating such person. 
снн о. Namam Acuans . 8 W. R., Cr., 80 


T. —————_———_ Eidence as to 
identity of heirs of estate.—Where the main quos 
tion was whether, in fact, the heir to an estate, & 
minor in possession through the manager under the 
Court of Wards, had beon, as the plaintiff alleged 
to have been, put forward by false personation, a 
Divisional Court of appeal decided in favour of the 
defence, and dismissed the suit. Pending this deci- 
sion, a Full Bench disposed of questions of law as to 
the admissibility in evidence in this suit of the judg- 
Tent and record in a prior suit; in which it had been 
found, as a fact, that there had been at one time in 
existence an heir born of the parentage which the de- 
fence in this suit alleged to be that of the minor de- 
fendant. It was disputed in the presentisuit whether 
the minor defendant was the same individual whom 
his alleged mother, the defendant in the former suit 
(there being the same plaintiff in both suits), stated 
to be her son; also whether, if that identity wero 
Proved, the suit would be barred as res judicata. 
‘This latter question was decided in the negative by 
the Full Bench, which held the judgment in the 
former suit not to be conclusive upou the present 
one, but held the record to be admissible. There 
was no appeal from that decision ; and on an ај 
from the decree of the Divisional Court, the Judicial 
Committoe armed on the facts the decree made. 
PALAKDHARI SINGH v. COLLECTOR ор GORAKHPUR 

[L L. R., 15 All, 201 


FALSE STATEMENT IN APPLICA- 
TION FOR LICENSE, 


See BENGAL MUNICIPAL ACT, 1884, в. 133. 
0. L. R., 33 Calo., 131 
“FAMILY,” MEANING OF— 


See Hinpv  LAW—WILL—CONSTRUCTION 
or Wiis С. W. N., 671 note 


SeeLuxatio . I. № R., 28 Calo., 518 


FAMILY CUSTOM. 


See CASES UNDER CUSTOM. 


See EYIDENOR Act, 8. 33, съ. 7. 
(10 В. L. R., 368 


See CASES UNDER Ниро Law—Custom, 


FAMILY DWELLING-HOUSE. 


Зее CRIMINAL TRESPASS. 
[6 B. L. В, Ap, 80 
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FAMILY DWELLING-HOUSE—oosoluded. 


Sse Exxovriox от DEORSE—MODs or 
EXECUTION—JOINT PROPERTY. 


(В. L. R., Вар. VoL, 172 

OW. R. 218 

6 W. E., Mis, 275 

8 W. R., 239 

LL. R., 10 Calc., 244 

See Hipu Law—Faxiuy DWELLING- 
HOUSE. € 

See INJUNCTION—UxNDEB CIVIL Рвосв- 

DURE CODES . 6B. L. R, 571 


See LIMITATION Act, 1877, Авт. 127 
(1859, в. 1, 01.18) . 19 B. L. R., 840 
[35 W. R., 87 

See PARTITION —MODR OP EPPECTING PAR- 
типов. . LL.B, 8 Calo., 514 
[L L. R., 26 Calc., 516 


“FASLI” YEAR. 
See DEED—CONSTRUCTION. 
(LL.B, 18 All, 388 
FEES. 


See Count FEES, AND CASES UNDER COUBT 
Fass Acts. 
See CASES UNDER PLEADER—REMUNEBA- 
TION. 
———— — of Counsel, Receipt for— 
See STAMP Aor, вон. II, Авт. 15. 
(LL.B, 18 ALL, 138 
on succession, Non-payment of — 
See BENGAL TENAKOY AOT, в. 16. 
[L L. В, 24 Celo, 941 


FERGUSON'8 ACT (0 GEO. IV, C. 33). 
See LAND TENURE IN BOMBAY. 


[4 Bom, О. ©., 1 


FERRIES ACT, XXXV OF 1850 (BOM- 
BAY). 


—— Illegal conviction under.—On s 
reference by a Sessions Judge, а conviction and 
seutence by a District Magistrate under the Bombay 
Ferries Act for conveying passengers for hire from 
Uran to Bombay was reversed, as the act charged did 
not constitute an offence under any soction of the Act. 
Ева. v. Manuari BIN Зшул . 8 Bom., Cr., 41 


FERRY. 


је CO-SHARERS—GENBRAL RIGHTS I 

JorsT PROPERTY. 1, R, 10 Calo, 968 

s L. В. 18 I. A., 48 

See Junispicrion от Civi, Сосвт— 
FERRIES. 
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FERBY—continued, FERRY—continued. 
Infringement of right of— 4 —— - Change in starte 


See Влонт от SUTT—PFERRT, SUIT BIA- 
TING TO . LL. R. 4 Cale, 600 
— Lease of Government— 
See Сохтвст Аст, s. 8—IntsGat Con- 
TRACTS—GENERALLY. 
[L L. В, 2 AIL, 411 
~ Meaning of—- 
See BENGAL MUNICIPAL AOT, 1884, вв. 165, 
156 . . LLB, 97 Cale. 317 
— — — —Plying boat for hire near publio— 
Бев CRIMINAL TRESPASS. 
(LL.B, 1 All, 527 


188. 
(LL.B, 1 AlL, 597 
_ Piying unsound boat on— 


See CAUSING DEATH BY NEGLIGENCE. 
(LLB, 16 All, 472 


Ses РЕКАХ CODE, в. 


Right of— 
Бев Fisuuny,Ricutor . SN. У. 95 
бее P. тон, ORDER ор CROUINAL COURT 
AB CASES wHIOR MAGISTRATE CAN 
DECIDE A8 TO POSSESSION. 
[L L. R., 26 Calo., 188 


8 C. W. N., 49, 148 


4 G. W. N., 613 
See ЗРЕСТИО RELIEF Аст, в. 9. 
[L L. R., 13 Mad, 54 
1. Right of ferry—Right of pris 
vata forry.—The right of establishing а private ferry 


and levying tolls is recognized in British India. 
PARMESHARI Prosman NARAIN SINGH г. MAHOMED 
Syup .L L. R., 6 Calc., 608:7 С. L. R., 504 


2. Right of owner 
Both banks of в ricer.—The mere fact of being 
(c owner of both banks of a river does not give the 


right of ferry. Бота MERDEA v. Мово Клвновв 
(8 W. R., 386 
аа Ре aaa ЗАЙ Right to establish 
тею ferry—Right to cross river or jhil in other 
ay than by ferry.—A stream, if navigable, is of itaclf 
apublichighway. In the case of a stream, therefore, 
s riparian proprietor might start in a boat from 
‘on his own side and proceed to any point at 
which he would have & right to land on the other 
side. But in the case of a jhil, the soil and freehold 
of which is probabl; vested in some particular in- 
dividual, persons might be in the habit of crossing it 
from point to point by means of a ferry-bost belonging 
to the owner, and indeed might have a right to do 
so. But such right, if it existed, would not lead to 
any inference that any proprietor of lands on the 
banks of the jhil would have any right to cross either 
way to the terminus of a public highway in any 
other manner than between the ascertained pointe 
and by the accustomed means, vic., the owner's ferry 

boat. HUNOOMAN Doss ©. SHAMAOHUBN BRUTTA 

» 


ing point owing to change im course of river—The 
Hight toa ferry-ghaut cannot follow the starting point 
of the ferry wherever it may be carried by a change in 
the course of the river, unless the new ition is 
within the sown land. GORDON v. GOPEE 
Воожртввн ровввв . . . 25 W. R, 58 


5. ———— Bight to land at 
a дћамі apart of right of ferry—Form of sw 
Å plaintiff may recover possession of a ferry of 
which he has been dispossessed by the defendant, 
hough the form of his action may have been for ob- 
taining possession of a ghaut. The right to ply the 
ferry may include also a right at certain seasons of 
the year to land upon or start from a part of the 
river bank not included in the land taken for the 
ferry, Ввозо Ківноввв CHOWDHRAIN v. Вшави 
Mowss CHOWDHBAIN . . R., 195 


в ———————— Dispute concern- 
ing Jerry including land and water over which it 
plies—Possessiom Order of Criminal Court as to. 
P The right to a ferry, i.e, the right to carry 

gers to and fro, cannot be treated apart from 
The possession of the lands used on either side of the 
Stream ‘for the purpose of lending them. It isa 
proper case to be deslt with under в. 145 of the Cri- 
minal Procedure Code (Act V of 1898) where tho 
subject-matter of dispute is a ferry including the 
land and water upon which the right of ferry is 
cuercised, HURBULLUBE Маватн SINGH c. LUCH- 
MESWAR Prosan SINGH . L L. в. 96 Calc., 188 


С. W. N., 49 
Bat see HURBULLUBH NARAIN SINGH v. BAJRANG 
Das . a e e 58€. W.N.148 
1. M —~ Bights of private 


ferry—Invasion of right of ferry by order of 
Magistrate—Beng. Reg. VI of 1819.—In в suit to 
jmaintain the old boundaries of в ferry which had 
been invaded by an order of tho Magistrate extend. 
ing the boundaries of в public ferry, the plaintiffs 
asserted that they had theretofore, without chargin; 
toll, transported in their own boats or in boats hir 
by them their labourers and cultivators and imple- 
wate of husbandry, and that, in tho exercise of this 
right, the order of the Magistrate was injurious to 
Held that the order of the Magistrate extend- 
ing the boundaries of the public ferry was an invasion 
of their ancient right to cross in whatever ferry 
they liked, as by в. 6 of the Rogulstion, qi of 
from ing ferry 
icinity of, в 


dependent on the public ferry and liable to whatever 
toli may be levied on the public ferry. Вам 
Gonixp SINGH о. MAGISTRATE ОР GHAZEEPORE 

[4 N. W., 146 


8. Infringement of rights of 
ferry—Righ to restrain party starting second 
ferry — Crown grant—User— Limitation dot (XV 
^f 1877), «s. 98, 96, 97, 28—Nwisance—Canse of 
actios.—In a suit brought to establish the Ms toa 
ferry franchise and to restrain the working a rival 
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FERRY-—continued. 

ferry,— Held tbat there is nothing in the law of 
Beuzal as it was before the acquisition by the 
British Government or in the Regulati: before 
or after 1793 to show that any person is entitled to 
claim a monopoly of a right of ferry by prescription 
or by any other means than a grant from the Crown. 
To such a monopoly Part IV (ss. 26, 27, 28) of the 
Limitation Act of 1877 rı i 
ownership by prescription is not ap The 
franchise of a ferry is not necessarily appurtenant to 
land, but where а right of ferry was claimed as 
appurtenant to certain villages,—Held that the 
grant of such right hy the Crown would not be de- 
stroyed by mere non-user without waiver, пог by the 
running of an opposition ferry. The franchise would 
continue as long as the grant continued, and until the 
person who set up an opposition ferry could show a 
Crown grant or give evidence from which a Crown 
grant could be presumed, the cause of action would 
remain. The disturbance of a right of ferry is in 
the nature of à nuisance ( Yard v. Ford, 2 Saunders, 
172), and the cause of action in the case of the 
violation of this right is a continuing wrong within 
s. 23 of the Limitation Act. Nityanant Roy e. 
Фохкв . . L L. R, 18 Calc., 652 


` 9. ——  —— Management of fórry— Beng. 
Reg. VI of 1819, s. 13, cl. 2.—Cl. 2, в. 13, Regula- 
tion VI of 1819, only applies where there has been 
an accident. Where the Magistrate thinks that a 
ferry is improperly kept and is in a dangerous con- 
dition, he should proceed under в. 4. QUEEN v. 
DEBYANCTOOLLAK , . W. R., Сг., 82 
10. Proprietary rights, Inter- 
ference with—Dispossession.—There aro pro- 
prietary rights in a private ferry of such a nature 
that anther party may not so interfere with the pro- 
fits arising therefrom by running а boit, if not 
exactly on the same line, at least within such a 
tance as for all practical purposes would be the 
as if it were on the same line. Prove 
from crossing in a person’s ferry and driving his men 
away amount to dispossession, KISHOREE LALL 

Вот с. Goxoon MONER CHOWDHRAIN 
06 W. R., 281 


11. — fit to re-open ferry— Bengal 
Act I of 1866, —A suit to re-open а ferry which 
lad been included in a settlement of an estate 
obtained by plaintiff from Government, but which 
had been closed by orders of the Assistant Magistrate, 
was held not to be maintainable, the ghaut where 
plaintiff wished to re-open it being within two miles 
of the place at which a public ferry was established. 
Ram JEWAN SINGH г. COLLECTOR AND MAGISTRATE 
OPSHAHABAD . . . . 15 W. R, 139 


18. — — —- Rival ferry— Interference with 
existing ferry.—A rival ferry cannot be set up so as 
to interfere with proprietary rights in an existing 
ferry, that is to say, under circumstances involving 
direct competition with such ferry, NARAIN SINGH 
Rox v. Ховвхрво ХАвАІХ Roy, Мовемово NA- 
Bary Rox є. Nazatn Sinan Вот . 22 W, R., 269 
- Stipulation in lease of land 
that no ferry is to be made—RigÀt of pricate 
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FERRY concluded. 

ferry.—lt is quite competent to в lessor, when grant- 
ing в lease of his land, to stipulate that no ferry 
shall be established thereupon to the prejudice of his 
own ferry (existent or possible), and it is quite com- 
petent to a lessee to agree to such а stipulation, 
Jvacur Снохрев Cuowpary v. Вновот CHUNDER 
Сиожривт . . . . 88: W.R, 837 


FIDUCIARY RELATIONSHIP, 
See ATTORNEY AND CLIENT. 


11 B. L. R., 60 note 
L L. R., 8 Calc, 473 
See Fravp—Wuar CONSTITUTES Рвлор 
AXD Pxoor ор FRAUD. 
[L L. R., 11 Bom., 78 
See ONUS от РнооР—ПкЕрв, Suir то 
ENFOLCE ОВ ВЕТ ASIDE. 


L L. В., 19 AIL, 523 
. Bourke, O. C., 202 
16 Mad., 203 

See VENDOR AND PURCHASKR—INVALID 
Sames . . 1B. L. R., A. C., 95 


See TRUSTEE. 


FIERI FACIAS, WRIT OF SALE 
UNDER— 


See HioH COURT, JURISDICTION ОР— 
Carcorra—Civiu , 24 W. R., 366 
[8 C. L. BR„ 4 
See 'SALE IN EXECUTION ОР DEOREE— 
SsrTING ASIDE SALE—RIGRTS OP Prr- 
CHABERS—HECOVERY OF PURCHASE- 
MONEY =. - L L. R, 1 Calc., 55 
[L L. R., 3 Calc., 806 

L. R, 5I, A., 116 


FINANCIAL RESOLUTION, 2004, 14 
JULY 1871. ? e 


See Count Fzzs Аст, вон, I, ABT, 11. 
BL. В, Ap, 39 


FINE. 


See APPEAL IN CRIMINAL Савкв —Свім- 
INAL PROCEDURE СорЕ. 

(LL. R., 20 Calc., 687 

See ARMS Аст, 1860 . 5 Mad., Ap., 94 

[L L Е,1 Bom, 808 

See Boxsav DisrRICT MUNICIPAL Аст, 

1884, в. 49 . I. L. R., 18 Bom., 400 

See CASES UNDER COMPENSATION—CRIM- 

INAL Casrs—Fom Loss OR INJURY 

CAUSED BY OFFENCE. 
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FINE—continued. 


See MAGISTRATE, JURISDICTION OP— 
SPRCIAL Acrs—COMPANIES Аст. 
(I. L. R., 20 Calc., 676 


Бев RAILWAYS Аст, в. 113. 
(I. L. R., 18 Bom., 440 
I. L. R., 20 Mad., 885 
See Влант o» Suit—Torrs 8 Agra, 390 
See CASES UNDER SENTENCE— FINE. 


See CASES UNDER SENTENCE—IMPRISON- 
MENT— IMPRISONMENT AND FINE. 


See CASES UNDER SENTENCR— IMPRISON- 
MENT—IMPRISONMENT IN DEFAULT OF 
FINE. 


See VILLAGE Сноугхірлив ACT, в. 8. 
[L L. В., 23 с., 421 
ie io Bom., 867 
m., 
8C. W. N., 307 


——_——— Distribution of— 
See Аст XIII or 1867. 
[8 B. L. R., Ap, T 
See \/тткивз— Сгуть Слзез— DEPAULTING 
Wrirxssszs .1В.1. В. А. C., 186 


- for continuing offence— 


See BOMBAY MUNICIPAL Аст, 1888, s. 472. 
[L L. R., 33 Bom., 766 


for neglect to take out certifi- 


See WHIPPING 


cate. 
See TAX . . ЗВ. L. R, Ap, 40 


for non-attendance before Col- 
lector in partition-proceedings. 
See SALE POR ARREARS OP REVENUE— 
SETTING ABIDE SALE—IRREGULARITY. 
[8 B. L. R., 930 


— — —— for suffering premises to be in 
a filthy state. 
See BENGAL MUNICIPAL Аст, 1864, s. 67. 
[8 B. L. В. Ap, 9: 16 W. B., Ог, 70 


Realisation of— 


See Act XXI ov 1856. 
. — [8 B. L. R., Ap, 4T 
See CATTLE TRESPASS ACT, s. 22. 
[L L. R., 23 Calc., 139 
1. Compensation—Criminal Pro- 
cedure Code, 1861, Ch. XIV.—A fine cannot be 
awarded as compensation in a case falling under Ch. 
XIV, Code of Criminal Procedure, QUERN є. Nisa- 
UND. . . В . 8 W. В, Cr., 60 
2. ве Act XXI of 1856— 
Power of Magistrate — Criminal Procedure Code, 
1861, s. 22.—À Magistrate may impose a fine exceed- 
ing R1,000 under the Excise Act, XXI of 1856, s. 22 
of the Code of Criminal Procedure notwithstanding. 
Queen r. SvROoP Сисхрев DUTT 
(7 W. B., Cr., 29 
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FINE-—continued. 


8. — Cattle Trespass Act, 1857— 
Fine lecied Ly pound-keeper under— Punishment on 
conviction of offence—Act XXVI of 1850.—A fine 
Jevied by a pound-keeper is not a punishment 
оп conviction for an offence, and it is an error to hold 
that a person cannot be tried for an offence under Act 
XXVI of 1850 because he has paid a fine under s. 6 
of the Cattle Trespass Act III of 1857. REG. =. 


Donoamax Mapmavmaw . . 7 Bom. Cr., 56 
4. Cattle Trespass Act, I of 1871, 
в, 93 — Fine lesides compensation.—S. 22 of Act T 
of 1871 docs not provide for a fine in addition to com- 
pensation. ANONYMOUS . 7 Mad., Ap., 24 

BuAGrRATEI NAIX v. GANGADHAR MAWANTY 
[L L. R., 27 Calc., 908 


5..————— Death caused by rash and 
negligent act— Compensation to widow of 
deceased — Criminal £rocedure Code, s. 545.—Ап 
order that the amount of a fine imposed on one con- 
victed of causing death by в rash and negligent act 
be paid as compensation to the widow of the deceased. 
is illegal. Ix RE LUTOHMAKA 

[L L. R., 12 Mad., 358 


6. —————- License tax—Act XXIX of 
1867, г. 15—Amount of fine.—Under в. 15, Act 
XXIX of 1867, the fine to be imposed for non-pay- 
ment of the tax could not be less than the amount 
stated in the notice. QUEEN о. BISSESSUR SEIN 

[9 W. R., Cr., 62 

" ——————- ав XXIX of 
3— Prericus fine.— Under в. 8, Act XXIX of 
1867, a person once fined for not taking out в license 
was not liable to a second fine or to any further de- 
mand for the tax. Ix THE MATTER OP DOOROA 
CHURN Gmuzs — . . 9 W.R, Cr. 64 


8. ——---- Omission to give notice to 
party against whom order is made— Order 
fo repair fence.—No order fining a party for not re- 
pairing a fence ought to be passed without an inform- 
ation against him and a hearing. Queen г. SHADIHU 
CHURN GHOSE. . . 938 W. R., Cr., 68 


9. Levy of fine—Compensation to 
complainant— Civil Procedure Code, 1872, в. 308— 
Lery of fine—Procedure.—The proper course of pro- 
cedure under s. 308 of the Code of Criminal Proce- 
duro was to impose a fine, and out of the fine realized 
to direct payment to the complainant of such amount 

s the Court thinks fit, having regard to the provi- 
sions of the section, Momzsm MUNDUL є. BHOLA 
Хати MUNDUL . . . ЗС. L. R., 404 


10. Costs, order for— Compensation 
to complainant—Criminal Procedure Code, 1872, 
г. 308 - Court Fees Act, 1870, г. 31.—A, В, and С 
having been convicted of mischief, the Joint Magis- 
trate sentenced A to one month’s imprisonment, and 
B and C each to pay a fine of R10. He also directed 
that R12 should be paid to the complainant, Held 
that the order for costs was not a fine to be applied 
under the provisions of s. 308, Criminal Procedure 
Code; that what portion of the R12 was payable by 
each of the accused being undetermined, it could not 
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FINE—continued. 
be said that A was sentenced to fine and imprison- 
ment, and therefore no appeal lay; and that, as the 
case was one in which the police could not arrest with- 
out warrant, the Magistrate had power to award costa 
under s. 31 of the Court Fees Act, 1870, but that 
these costs must be limited to costs out of pocket. 
Моневн MUNDUL г. BROLANATH Biswas 

. С.І. R., 405 note 


Fine, Amount of— Criminal 
Procedure Code, 1861, в. 68— Fines. inflicted by 
Magistrate.—The description of fine which it was the 
object of в. 63 of the Criminal Procedure Code to 
prohibit was а fine which it would be impossible or 
very difficult for the accused person to pay or wholly 
disproportioned to the ebaracter of the offence. 
Quare— Whether в. 63 has any application to fines 
inflicted by а Magistrate, IN THR MATTER OF THE 
PETITION OP Авроов RUEMAN . 7 W. R., Cr., 87 


12, — Fine for continuing offence 
—Beng. Act VI of 1866.—Sagur Dutt was convicted 
before a Justice of the Peace for using а warehouse, 
ete., in the town of Calcutta for the keeping and 
storing of jute other than jute screwed for shipment, 
without & license, and for his said offence was fined 
9300, and adjudged to pay a further fine of R25 for 
every day after the conviction on which the offence 
was continued. Held that the conviction was bad. 
Ix THE MATTER ОР Ѕлосв DUTT. QUEEN v. 
JUSTICES ОР THE PEACE РОВ CALCUTTA 
а B. LR, O. Cr., 41: 18 W. R., Cr. 44 note 


In me тов. . . ӨВ.1. В. Ар, 35 
08 


IN THR MATTER OP THE PETITION ОР THE CHAIR- 
MAN OP THE MUNICIPAL COMMISSIONERS FOR THE 
Бововвв ор CALCUTTA r. ANERSOODDEEN MBAH 

03 B. L. R., Ap, 9 
20 W. B., Cr., 64 


QUERN г. TARINER CHURN Boss 
[21 W. R., Cr., 31 


Квівторнокв DUTT є. CHAIRMAN ор COMMIS- 


SIONERS FOB SUBURBS ОР CALCUTTA 
[35 W. R., Cr., 6 


Daily payment 
of fine, order of—Illegality of such order.—Àn 
order for payment of a daily fine is illegal, inasmuch 
as it is an adjudication in respect of an offence which 
has not been committed when such order is passed. 
Inthe matter ayse Dutt, 1 В. L. R., O. Cry 41; 
In re Love, 9 B. L. R., Ар. 85: 18 W. 
Kristodhone Dutt v. Chairman of the Municipal 
Commissioners for the Suburbs of Calcutta, 95 W. 
R. Ст. 6, referred to. Ram KRISHNA Biswas v. 
MonzNDRA NATH MOZUMDAR 

[L L. В, 27 Calc., 565 


M. — — — —— Offence under 
Act XXVI of 1850.—Where accused was convicted 
under Act XXVI of 1850 of disobedience of an order 
made by the Municipal Commissioners of Ропа and 
was sentenced to pay в fine of twenty rupees and 
(eight days’ time being allowed him within which to 


13. 
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FINE—costinued. 
comply with the order) a farther fine of two rupees 
each day during which he should continue wilfully to 
disobey such order, the latter part of the sentence was 
reversed by the High Court as being illegal. Rea. 
е. JAGUNNATH BHAT BIN APPA BHAT 
[5 Bom., Cr., 108 
15. — — — Fine for future default— 
Order for payment of monthly maintenance.—Where 
tho Magistrate’s order directed the defendant to pay 
a monthly sum for the maintenance of his wife, and 
directed that the defendant be rigorously imprisoned 
for the term of fifteen days for every breach of the 
order, under в, 816 of the Code of Criminal Proce- 
dure, the High Court quashed the latter part of the 
order as being irregular and bad in substance. ANONY- 
mous . + . . . 5 Mad., Ap., 84 
16. Power of Court to 
of fine.—The Court had no power to dispose of fines 
inflicted upon prisoners; such power existed in Gov. 
ernment alone, QUEEN v. GoLvcK Dass 
П Hyde, 388 
17, _____ Power of High Court to 
award fine to prosecutor on conviction for 
felony—Felony.—The High Court had power to 
award, by way of satisfaction to в prosccutor, the 
whole or any portion of a fine imposed upon convic- 
tion of a felony before the Court, in the cxercise of 
ite original criminal jurisdiction. Rmo. о, Hossz 
Jax . ae + 2 Ind. Jur, N. 8, 190 


18, — ———— Order of part of fine towit- 
ness—Proof of loss.— An order directing the pay- 
ment to a witness of a portion of the amount of fine 
levied on an accused held to be illegal in the absence 
of proof that the witness suffered any loss owing to 
the conduct of the accused. QUEEN r. KanTICK 
Снтирвв Harvan. . . 9 W. R, Cr., 58 


19. ———— Order for part of fine to 
ameen—Deputation to restore landtmarks.—The. 
Joint Magistrate was held not competent to direct, 
under в. 44 of the Code of Criminal Procedure, that 
a portion of a fine inflicted under в. 484 of the Penal 
Code be paid to an ameen for the purpose of paying 
the expense of his deputation to restore the landmarks 
which had been destroyed by the apatite party. 
Quzex е. Моовот Lart . . 6 W, R., Cr. 68 

Order for payment of muni- 


20, ——__ 
cipal taxes out of fine— Power of Magistrate.— 
A Deputy Magistrate had no authority to order arrears 


of muni tax due by a person to be paid out of a 
fine le on him. Quen о. Brojo Ківновв 
Dv . . . . .S8W.R,Cr,l7 

2L Fine for contempt of Court 


Omission to state reasons for.—A Criminal Court 
inflicting a fine for contempt of Court should specif- 
cally record its reasons and the facts constituting the 
contempt with any statement, the offender may make, 
ва well as the finding and sentence. Where this 
course was not the High Court set aside the 
order inflicting a fine. Ix THE MATTER OF THE 
PETITION OF PANCHANADA TAMBIRAN 

(4 Mad, 229 
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22. Procedure to enforce fine— 
Madras Act V of 1865.—The procedure to be fol- 
lowed in enforcing the fines from persons convicted 
ander Act XXIV of 1859 (Police Act) was that laid 
down in Madras Act У of 1865. ANONYMOUS 

(3 Mad., Ap, 9 
. Levy of fine—Distres: i. 
minal Procedure Code, 1861, г. 61—“Cowrt. 
every сво in which an offender is sentenced to fine, 
the Court which sentences the offender may issue & 
warrant for the levy of the amount by distress and 
male. The successor in office of a Judge or Magis- 
trate may levy a fine imposed by his predecessor; 
but the Court which levies the fine must be the same 
ав the Court which imposed it. CHUNDER COOMAR 
Mrrrer r. MopnoosoopuN DEY 
[9 W. R., Cr, 50 (Е. B) 

24, —— Liability for fine 
after imprisonment in default Ап offender who 
has undergone the full term of imprisonment to which 
he was sentenced in default of the payment of & fine 
is still liable to have the amount levied by distress 
and sale of any moveable property belonging to him 
which may be found within the jurisdiction of the 
Magistrate of the district, whether the officer who 
inflicted the fine issued any special directions on the 
subject or not (dissentiente, SBTON-KARR, J.). 


QUEEN v. Мороовоорон Dry . 3 W. R., Cr., 6 
25. Recovery of, from 
immoveable riy— Criminal Procedure Code, 


prope 

1861, s. 61—Penal Code, г. 70.—On в reference as to 
whether the restriction for the recovery of fines to 
moveable property (Criminal Procedure Code, в. 61 

applied only during the lifetime of the offender, an 

whether the fine could after his death be recovered, 
under в. 70 of the Penal Code, from his immoveable 
property, the Court was of opinion that the law had 
only provided for the distress and sale of the move- 
able property, and that there was no way in which 
immoveable property could be made liable. BEG. e. 
LALLU KARWAB . . . 5 Bom, Cr., 63 


— —— — Realisation of 
erson fined — Moveable ty 


97. Refund of fine—Imprisonment 
after payment of fine—A prisoner was sentenced to 
{mprisonment and fine, and in default of payment of 
the latter, to a further time of imprisonment. He 
paid a portion of the fine, but, that fact not having 
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been communicated to the jailor, underwent the entire 
further term of imprisonment. Held that, under 
these circumstances, the Court had no power to order 
the fine to be refunded, Вво. e. МАТВА MULA 

[4 Bom., Cr., 87 


28, —.____—_—__—__ Recovery of fine 
when ordered to be refunded— Portion of fine paid 
as compensation to complainant— Sentence of fine 
set aside—Recotery of compensation from com- 
plainant—Procedure—Criminal Procedure Code 
(1883), ss. 545 and 547.— On s sentence of fine being 

seed, it was ordered, under s. 645 of the Code of 

iminal Procedure, that a portion of the fino should 
be paid as the compensation to the complainant, and 
i. was so paid. Subsequently the sentence was set 
aside in revision by an order of the High Court, which 
directed that the fines should be refunded. Held 


that the sum which had been paid to the com- 
plainant was recoverable under this order as part 
of the original fine, and that it was recoverable 


by process under s. 647 of ithe Cede, and not by suit 
ina Civil Court. Мотлваррт е. Mant ВАМ 
[L L. B., 19 Al, 118 


FIRE. 


caused by spark from engine. 
See Ramway Company. 14 B, L. В.,1 
Loss by— 
See But ov Lapmo. 6 Bom., О, C., TL 
[I Bom, О. С. 
LL.B, d Calo, 786 
See CARRIERS Аст, 8. 


6. 
(I. L. R., 24 Calo., 786 
L L. R., 26 Calo., 398 


FIRE-BALL, POSSESSION OF— 


See ATTEMPT TO COMMIT OFFENCE. 
[3 B. L. R., A. Cr,55 


Liability to tax. 


See MADRAS MUNICIPAL Аст, 1884, в. 108. 
[L LR., 14 Mad., 140 


Mombers of— 


See RIGHT оғ OCCUPANOY—ACQUISITION 
or RiontT—PERSONS BY WHOM RIGHT 
MAY acqurszp . 25 W. R., 117 

L. В., 4 Calc., 957 

L. R., 11 Cale., 501 

—— — — Suit against— 


See PLAINT—FORM AXD CONTENTS OP 
Piamr—Dzvwpawzs . 1 Bom., 85 


—— Buit by— 
See LIMITATION Аст, 1877, 8. 22. 
(I. L. R., 17 Bom., 413 
See PARTIES— ADDING PARTIES TO SUITS 
—Prarwrrprs . L L. R., 17 Bom., 418 
(I. L. B., 14 AlL, 524 
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FIRM. concluded, 
See Pramr—Fonw AND CONTENTS OP 
ое 
L. В. Вар. Vol 
k ” 25 W. R, 118 
FISHERY. 


Infringement of— 

See CRIMINAL TRESPASS. 

9 B. L. R., Ap, 19 
Е, 3 Calc, 354 


See Jorispictrios or Civit. Согвт— 
FISHERY RIGHTS. 
[L L. R., 2 Bom, 19 


-— Rent of, Buit for— 
See JvxispiCcriON— SUITS. yor LAND— 


PROPERTY IN DIPFERENT Distnicrs. 
(LL. R., 24 Calc., 449 


Right of— 
See BENGAL PRIVATE Fisurmzs PROTEC- 
TION Аст, 8.8 . 4C. W.N., 247 
See Limitation Act, 1877, в. 26 (1871, 
8. 27, . LL R., 3 Calc., 276 
[I. L. В., 5 Cale, 945 
L L. R., 9 Calc., 698 
See POSSESSION, ORDER OP CRIMINAL 
Сосвт лв то— С; WHICH MAGISTRATE 
MAY DECIDE AS TO POSSESSION. 
L. R., 12 Calc., 537 
L L. R., 13 Calc., 179 
See Possession, ORDER OP CRIMINAL 
COURT лв TO—DISPUTES as TO RIGHT 
oP WAY, WATER, ETC. 
П. L. R., 23 Calc., 55, 557 
See RESUMPTION—RIGHT TO RESUME. 
[1 W. в. 116 


See RIGHT or OCCUPANCY—ACQUISITION 
OP RIGHT—SUBJRCTS OP ACQUISITION. 
(I. L. R., 4 Calc., 797, 961 
2 W. R., Act X, 19 
93 W. R., 432 
See SPECIFIC RELIEP ACT, 8. 9. 
[LL В, 13 Bom., 221 
І.І. R., 18 Calc., 80 
L L. R., 19 Calc., 544 
19 W. R., Cr., 47 
(20 W. R., Cr, 15 
L L. R., 5 Mad., 390 
I. L. В., 10 Bom., 193 
L L. R.,15 Calc., 838,390 note, 392 note, 402 
L ——— Nature of right—Incorporeal 
hereditament.—Jalkar, or the right of fishery, may 
exist in India as an incorporeal hereditament, and as 
a right to be exercised upon the land of another. 
РоввЕв v. Min MunAMMAD Hosskin 


See THEFT 


i 
08 B. L. R, P. C., 910: 20 W. R., 44 | 


2. ————— Immoveable property— 
General Clauses Consolidation Act (Т of 1868), 


. 106.—A jalkar, or right of fishery, as being a 
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3—Transfer of Property Act (IV of 1582), . 
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FISHERY —continued. 

benefit arising out of land covcred by water, comes 
within the definition of “ inmovcable property? set 
ont in the General Clauses Act (I of 1868), and is 
therefore immoveuble property under в. 106 of the 
Transfer of Property Act (IV of 1882), ВАМ 
Goran Bysack г. Nenemepprs alias Noor 
Manawey Mesire . I L, R., 20 Calc., 446 


3. — — — Right to soil beneath water 
—Right to jalkar.—The right to a jalkar by no 

involves a right to the гой when the jalkar 
ther dried or filled пр by accumulation of soil. 
ADHA Монсх Мехреь е. NERL МАРИАВ MUN- 
BUh om. de .4 


4. 


Right to soil and water in 


one person- Interest in the soil—Though the 
right of jnlkar docs net imply any interest in the 
soil, yet where it is found as а fact that both water 
and land are the property of the zamindar as such, the 

i CHUNDER 


two rights are not to be separated. 
Ссомль Roy e. Brnopa Ках 


5. - Right to tank—Fishing in 
tank.—The exercise of the right of fishing in a tank 
is по proof of ownership in the tank. Emrozam 
Hossein r. HURER PERSHAD SINGH 


[5 W. R., 281 


6. -— — Right in the soil—« Interest in 
land "— Road Cess Act (Beng. Act X of 1871). 
A jnlkar docs not impart any interest im the soil 
itsclf, and therefore а patni of a jalkar is not an 
interest in land? within the meaning of the 
dcfinition in the District Road Cess Act. ПАУ 
v. Grist Сигхрев GUNA 


(I. L. R., 9 Calc., 183: 11 C. L, R, 305 


Selflement of 
jalkar.— There is по such broad proposition of 
law as that the settlement. of a jalkar implies no 
right im the soil, Жакил Сигих MoNDtL p 
Warsox & Co. + LL.R,10 Cale, 50 


8. - : - Jalkar drying up 
—Kight of holder of jalkar.—When а jalkar dries 
up, the dried land docs not. яя n matter of conrse, be- 
come the right of the holder of the jalkar. Bissen 
Law Doss ғ. Клувомевл Bsorx. 1 W, R., 70 

ө. —— —— Drying wp ор 
ghil.—By pottah certain land was leased, and а right 
of jalkar ог fishery in a bhil or lake was granted on 
payment cf certain jamma, The bhil became per- 
manently dried пр. Held that the grant being 
merely of the fishery, the lessee acquired no interest 
in the soil, and the lessor was entitled to re-enter on 
the land formerly covered with the water of the 
bhil. Scroor Сисхрев Mozoompar r, JARDINE, 
SxiwzR & Со, , Marsh., 334: 2 Hay, 468 


10. - Change in course of river— 
Right of owner of scil.— 1f а river merely changes 
its course, the old dry ccurse of the river must be 
taken to have become private property; and as 
incident to and part of the same, the owner of the 
soil is entitled to all bhils or ponds, yulfs, or damoores 
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in which water remains, but which do not communi- 
cate with the river except in the time of floods, and 
he can claim в settlement with the Government in 
respect of any jalar in the same. GRAY v. 
Анохр Монох Мото . W. R., 1864, 108 


п. - — Jatkar—Narig- 
able rirer.—The jalkar, or right of fishing, in а 
navigable river is not affected by reason of the 
river having merely changed its course. Gray v. 
Anund Mohun Moitro, W. В. 1864, 108, followed. 
Sibessury Dabee v. Lukhy Dabee, 1 W. В. 88, dis- 
tinguished. TARINI CHURN SINHA v. WATSON 
& Co. . . + ЕВ. М Cale, 863 


12. Joint right of 
fishery.—A co-proprietor cannot be sued for trespass 
for fishing in a jalkar in which he and the other prc- 
prictors were entitled to fish, merely because the 
jalkar, by a change in the course of the river, ran 
over the laud which was allotted to the plaintiff under 
а butwars. In such a suit the plaintiff cannot 
obtain a share of the fish on the ground that he hada 
share in the jalkar. GOBIND CHUNDER SHAHA г. 
Аврооь Guyxxy >. . . . 8 W.R.4l 


18. Drying up of river—Land 
accreting subject to right of fishery.—In в suit to 
establish a right of fishery in à river, where the right 
was not opposed and the plaintiffs obtained в decree, 
the lower Appellate Court, which also found that the 

"disputed body of water south of the river occupied 
what was once its bed and was connected with the 
river by а narrow inlet, reversed the decree on the 
ground that it was possible this communication 
might silt up later in the year. Held that the lower 
Appellate Court's decision was wrong in law, and that. 
on the finding the plaintiffe were entitled to a decree, 
Meld also thi the flowing stream dricd up and the 
defendants acquired a right to the land by the 
law of accretion, that right would be subject to the 
exercise by the plaintiffs of their prior right of 
fishery, Kareg 5оохосв Roy г, DWARKANATH 
MOJoOMDAR . . . . 18 W.R., 460 


14. Diversion of flow of stream 
= Increase and decrease in flow of waler.—lt mat- 
ters not whence the water in which A has a right of 
fishery comes. 4’s right is not lessened, пог B’s in- 
creased, because a portion of the water formerly flow- 
ing in A's channel has been diverted from it, and 
because the water of B’s river now flows through it. 
Ховіх Снехрев Roy CHOWDHRY v. RADHA РЕЛВЕЕ 
DEIA . . B . . . 6 W. Е.,17 


15. Rights of jalkar in flooded 
Jands.—The gradual flooding of a talukh may destroy 
the talukhdar’s right of ownership in that portion of it 
which is во covered with water and vest the rights of 
fishery therein in the owner of the adjoining jalkar. 
But if by a sudden irruption of the rivera definite and 
ascertainable area is submerged at once, that area docs 
not become lost to the talukhdar, nor docs the owner 
of the adjoining jalkar become entitled to extend his 
fishery rights over it. Stmesstry DARER r. LUKHY 
Dare —. e ye 1W.R.88 


voL. и 
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1e. Restriction on fishery 
rights by owners of bed of river— Limiting 
area of water.—The owners of the bed of a river when 
dry are not entitled го to use that bed as to injure the 
jalkar rights which others have in it when full by 
restricting the area over which the watcr may flow. 
SRIKANT BHUTTACHARJI г. KEDAR NATH MOOKERJEE 
[6 C. L. R., 242 


17. Interference with right— 
Erection of bund.—A has no right to erect a bund on 
his own land so as to intercept the passage of fish ina 
natural stream, and thereby render B's right of fishery 
less profitable. But if the bund has existed for many 
years without complaint, B's right of fishcry must be 
decmed subject to 4’s right to kcep up the bund. 
Ram Dass SURMAH г. SONATUN Goonoo 

[W. R., 1864, 275 
—  —. Jalkar rights in pergunnah 
t of owner of pergunnah.— А proprietor of the 
entire jalkar rights of a pergunnah is entitled to fish 
in any natural water-course, or апу jhil or pond rot 
made by human agency. KHCOROONAMOYE CHOW- 
DRAIN г. JOY SUNKER CROWDHRY 
[W. R., 1864, 267 

19. -— — — Presumption of right of fish- 
ery from long possession of — Where a 
person is found to have bcen from of old in possession. 
of а tank, it may be presumed that he is entitled to the 
fish therein, although there be no actual proof that he 
Лаз asserted bis property in the fish by fishing. HUR 
PrnsmAD Roy г. BADREE NARAIN GIR 
DN. м, 14 


20. ——---. Exercise of right of fishery 
from permanent settlement— Open channels 
in rieer.—A party owning the right of fishery in а 
river from the time of the permanent settlement is nt 
liberty to exerciso that right in the open channels and 
also in all closing or closed channels abandoned by the 
river up to the time when the channels become finally 
closed at toth ends, 5 so long as fish can pass to and 
fro. KRISANENDRO CHOWDIRY r, SURNOMOYI 


[21 W. R., 27 


Adverse right of— Ezercise of 
right of fishery—Right to possessicn.— When. a 
person exercises the right of fishing in a tank adversely 
for twelve years, his right to fish becomes absolute and 


18. 


jndefeasible. LUCKHIMONY DASSER т. Kortna 
Kast Morro . . . LB, 509 
22. Dispute ав to fishery rights 


—Possession—Title— In a dispute abcut jalkars 
between the proprictors of а neighbouring estate, 
where the titlc-decds of the two partics do not specially 
mention the particular picecs of land or water in 
contest, the title of the parties must depond on the 
fact as to which of them has been in possession. 
SHAMA SOONDUREE DEBIA c. COLLECTOR OF MALDAH 

[12 W. R, 164 


23. — —— Right of fishery in navi- 
gable river, Proof of—Pritate against publie 
right.—When the exclusive jalkar right in a navi- 
gable river is set up against the ordinary rights of the 


6» 
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State sud the community, it must be established by 
clear and strong 
Вномюол. COLLECTOR or RCKOPORE г. RAMJADUB 
Spin У. R., 1864, 213 
94. ` Rig ht of fishery in navi- 
gable river.—The right of fishing in a navigable 
river doen not belong to the public, nor is the Govern- 
ment prohibited by any law from granting to indiv 
the exclusive right of fishing in such a river. 
Снекрив JALEAH о. RAM CHURN MOOKERJEE 
W. R., 212 
—— —— —  — Right of Gorern- 
'mble— The Government may have an exclu- 


ment. 
sive Fight of fishery in a navigablerivar, Аснсмыт 
Jma e. ик... C. L. R., Ц 


26. ae Jalkar-—Private 
and public rights.—A private right of fishery шв 
tidal navigable river must, if it exists at all, be de- 
rived from the Crown and established RA very clear 
evidence, as the presumption is against any meh 
Quare- Whether such right 
. А mere recital in quiuquennial ined 
that a person ів the owner of jalkar rights in a zamin- 
dari permanently settled with him hy Government. ix 
not sufficient. to give to such person a right of fishery 
in a publie navigable river ; any right granted under 
such word “ jalkar"" would be perfectly satisfied if 
construed to apply exclusively toa right to fish within 
enclosed water, such as a jhil. Риозскхо CoOMAR 
Srmoak r. Ram Coomar PAROOEY 

[L L. R., 4 Calc., 58 


37. - - Right of fishery in tidal 
river—Prescriplion—The right of the public to 
fish in tidal waters in British India may be curtailed 
by an exclusive privilege acquired by grant or pre- 
scription by certain persons within certain limits. 
Such an exclusive privilege, being an infringement of 
the general rights of the public, could be acquired by 
в period of eujoyment which would suilice for the 
acquisition of on easement against the Crown, VI- 
ВЕЗА t. TATAYYA . . LL. R, 8 Mad., 467 


——~— Right of fishery in tidal 
Beim river—Grant of rights by Crown— 
Grant, where there is no title by prescription, must 
be proved—Eridence as to nature and extent 
grant.—The exclusive right of fishery in tidal ni 


proof. BaonAx e. COLLECTOR OP | 


DIGEST OF CASE: 


able rivers may be granted by the Crown to private | 


individuals. Such s right must o dinarily be proved 
either by proof of a direct grant from the Crown or 
by prescription. Ја the absence of title by grant or 


prescription in perene alleging themselves to be ' 


the holders of а jalk.r under ап ijara, the mere 
payment of rent by fishermen to former ijaradars 
Bore no спор such Gehermen from disputing the 
rights of the alleged holders; but such „payment for 
the use of the jalkar right is strong ence of the 
rights of the alleged деть of the ijara, aud of 
acquiescence in their title. In the case of а grant 
of a jalker, in ascertaining what the boundaries of 
the jalkar are, or what rights of fishery are c 
tained within those boundaries, whether the me t 
of the grant be in tidal navigable rivers or not, t 
Courts should be guided by the same rules of evidence 
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ва would be applicable for the purpose of determining 
the nature and extent of ay ether grant. Per 
PurwerP and Prcor, JJ.—Unkes the boundaries 
given in в grant of а julkar clearly indicate to the 
contrary, a grant of а jalkar would not ordinarily in- 
clude the right of fishery in tidal navigable rivers. 
Нов Das MAL e. МАНОМЕР ТАКТ 
[L L. R., 11 Cale, 484 
—  — — — User—Presorip- 
Plaintiffs claimed right to catch fish in a tidal 
ing up stake nete across 


custom which was not denied by defendants, and овет 
for thirty усага was proved. The claim was decreed. 
Held that plaintiffs were not bound to prove sixty 

ата exclusive user to support their claim. NARA- 
YYA e. Saw. . ГЫ В, 18 Mad, 48 


30. Right of Goe- 
ernment in na nd fishery therein 
Grant by Government of right [o private indiri- 
duula— Ав regards this side of India, the bed of a 
tidal navigable river is vested in the Crown; and the 

г such river, as also the bed of the 
granted. by Government (whether 
rerogative as the Crown 
or ns re] eee the publie) to private individuals 
to he held by them as private property, subject to the 
right of navigation and such other rights as the 
publie has in such rivers. Dóe d. Seebkristo v. East 
India Co., 6 Moore's I. A., 267; Gureeb Hossein 
Chowdhree v. Lamb, S. D. A., 1859, p. 1857; Bagram 
v. Collector of Bhulloa, Gap Number, W. В. (1864), 

p. 243; Chunder Jaleah v. Ram Churn Mookerjee, 
Te W. 212 АЯ Naya Shracucha, 
I. L. R., 2 Bom. 19; Prosunno Coomar Sircar v. 
Rameoomar ps I. І. R, 4 Cale» 58; and 
Hari Das Mal v. Mahomed Jaki, I. L. R.,11 Calc., 
434, referred to, Value as evidence of the thakbast 
map in soch а case discussed, Syam Lal Sahu v. 
Luchman Chowdhry, I. І. Ry 15 Cale., 358, and 
Syama Sunderi Dassya v. Jagohundhw Sootar, 
І. І. R., 16 Calc. 186, referred to, SATCOWRI 
нове MONDAL v. SECRETARY Aa STATE РОВ INDIA 

L. R., 22 Calc., 262 


3L —— —.. Right of fishing in the sea— 
Right of suit— Right of the Crown Public rights. 
—Rights cf the Crown and of the publi the 
waters and the subjacent soil of the sca discnssed, 
The right of the public t» fish in the sea, whether it 
and its subjacent soil be or be uot vested in the Crown, 
is common, and is not the subject of property. That 
ri. ht may, in certain portions of the sea, be regulated 
by local custom. Members of the public, exercising 
the common right to fish in the sca, are bound to 
exercise that right in а fair and reasonable manner, 
and not во ав to impede others from doing the same; 
and conduct which prevents another from a fair 
exercise of his equal right, if special injury thereby 
results to him, is actionable. BABAN MAYACHA г, 
Naau SHRAVUCHA . I. L. R., 8 Bom, 19 


32. ——- Adjunct of right of fishery 
— Righ! of ferry.—-A right to the jalkar of a river.— 


į that is, right to tho produce of the water, such as 
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fish, ete.—does not necessarily carry with it a right of 


forry. борев THAKOORAEE г. SHEO SPVUK MISSER 
[5 N. W., 95 
FORECLOSURE. 
See CASES UNDER MORTQAOE—FORECLO- 
SURE. 
Buit for— 


See Junispiction—Srits РОВ  LAND— 
Forecrosure . I. L. R., 4 Calc., 288 


FOREIGN AND NATIVE RULERS. 


See Јовізртстіох or Стуш Covrt— 
FOREIGN AND NATIVE RULERS. 
[L L. R., 91 Bom., 351 


FOREIGN COURT. 


Private International Law— Swit 
in British Court on foreign judgment— Territorial 
jurisdiction— British subject— Domicile— Nation 
‘alily—Decree of Foreign Court as evidence in Court 
in British India—Civil Procedure Code (XIV of 
1852), г. 18.—A foreign Court has no jurisdiction 
over в person who is a British subject domiciled and 
residing in British India, who was not within the 
territorial jurisdiction of that Court either at the time 
when a suit was brought against him or previously, 
and who never subjected himself by any act of his, 
such as by appearing and defending the suit, to t 
jurisdiction of that Court. A decree passed by s 
foreign Court against such a person cannot be given 
effect to in a Court in British India. Even if there be 
in such a case any special territorial legislation giving 
jurisdiction to the foreign Court, such legislation 
fannot be recognized by a Court in British India. 
Nationality is determined by birth on the soil, and not by 
citizenship Бу descent. There is n distinction between 
a case in which a defendant pute forward a foreign 
judgment as a bar to a suit under s. 18 of the Code of 
Civil Procedure, and a case in which а plaintiff seeks 
to enforce a foreign judgment, In the former, it 
may fairly be supposed that the parties submitted to 
the jurisdiction of the foreign Court. Gurdyal 
Singh v. Raja of Faridkot, I. L. R., 22 Calc., 223: 
L. №. 21 I. A., 171, followed. CHRISTIEN е. DEILAN- 
EY . ^. ГЫ В, 96 Cale, ӨЗІ 


FOREIGN COURT, JUDGMENT OF— 


See COMPANY—WINDING  UP—GENERAL 
Cass. 8 Bom., O. C., 200 
[L L. R., 9 Bom., 346 
See DEBTOR AND CREDITOR, 

LI. L. R., 16 Mad., 85 
See EXECUTION OP DECREE—APPLICATION 
FOR EXECUTION, AND Роженв or COURT, 
(I. L. R., 7 Calc., 88 
See EXBOUTION OP DEOREE—DECRERS OP 

Согнт8 OP NATIVE STATES. 


|. L. B,,,15 Bom., 216 
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See Res JvpICATA— COMPETENT CoURT— 
GENERAL САЗЕВ. 
[L L. R, 13 Bom., 224 


—--- -— Execution of decree of 
foreign Court— Objections to foreign judgments.— 
The rule in the case of fercigu judgments sought to 
be executed in our Courts is, that such judgments 
must finally determine the р ints in dispute, and must 
be adjudications upon the actual merits, and that 
they are not open to impeachment on the ground of 
want of jurisdiction, whether over the cause, the sub- 
ject-matter, or the partics, or that the defendant was 
not summoned, or had no opportunity of defence, ог 
that the judgment was fraudulently obtained. SRER- 
HUREE BUKSHEE г. GOPAULOHUNDER SAMUNT 
[15 W. R., 500 
2 Suit against per- 
son im representative capacity.—The plaintiff 
obtained a judgment in a French Court against the 
father (now deceased) of the defendant. Plaintiff sued 
defendant on that judgment as representative of his 
father in the French Court. The defendant pleaded 
that the bond on which that judgment was obtained 
was not genuine, Judgment was given for the plai 
tiff in the French Court with costs. The plaintiff 
brought the present suit on that judgment. The 
lower Appellate Court decreed for the plaintiff against 
the defendant personally for the full amount of the de- 
cree in the French Court and interest. Held that the 
defendant was bound by the judyment in the French 
Court against him as representative of his father and 
ersonally bound to pay all costs awarded against 
jm ; but that, in giving effect to the French jude 
ment, it was to be exccuted according to the rules of 
the Civil Procedure Code, which, in the absence of 
proof of assets received by a representative of a 
deceased, only gives a decree against the defendant as 
representative to be levied from tho assets of the de- 
ceased.  KANDASAMI PILLAI г. MOIDIN Затв 
[L L. В., 8 Mad., 337 


— — Procedure in 
judgment—Proof of serrice 
‘ervice of, om contributory of 
Company.—Courts in British India, when called проп 
to give effect to a foreign judgment, should insist 
upon a strict, proof of the validity and service of sum- 
monses and other processes alleged to have emanated 
from в foreign Court, and made a foundation for a 
Viability to be enforced here by Courts that have no 


Я 
giving effect to forei, 
of process—Notice, 


cognizance of the case on its meritse ^ FDULII 
BU3ORJI г. MANEKJI SORABJI PATEL 

[L L. В, 11 Bom., 241 

4. —— Ezecution of 


decree— Foreign decree — Execution in British India 
of decrees of Courts of Native States—Evidence 
Z Certified copies of foreign judicial records— 
Cooch Behar, Execution in British India of decree 
passed by Courts of.—A decree of tho Court of the 
Civil Judge of Cooch Behar was sent for execu- 
tion to the Court of the District Judge of Rungpore. 
The copy of the record was signed by the sheristadar 
natead of by the Judge himself, Upon receipt of the 


5р2 
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—continued. 


decree by the Subordinate Judge, & notice under 
в 248 of the Civil Provedure Code wus served 
on the judgment-debtor, calling on him to show cause 
why tie decree should not be executed, and »n order 
was forthwith issued for the attachment of bis pro- 
perty. The judgment-debtor appeared and objected 
that the copy of the record was not properly certified, 
and therefore that the whole of the execution-proveed- 
ings were bad. The Subordinate Judge ordered that 
the record be sent back to the Cooch Behar Court 
through the District Judge in order that a certificate 
might be given in proper form, and directed that the 
other points raised should be led after the return. 
of the papers. On appeal it was urged that the 
order of the Subordinate Judge was made without 
jurisdiction, but the District Judge rejected the 
appeal. The judgment-debt-r appealed to the Hizh 
Court. Held that the Subordinate Judge acted pro- 
perly in sending the reccrd back to the Cooch Behar 
Court to be properly certified, and also that he should 
have set aside the execution-proceedinge as being 
altogether void, but, as that formed no por of the 
grounds of appeal urged in the lower Appellate Court, 
the appeal should be dismissed. бАХЕЕ MAHOMED 
SARKAR v. TARINI CHARN CRUCKERDATI 
(I. L. В. 14 Calc., 546 
5. ——____—__ Suits in British 
Court on judgments and decrees of Courts established 
dn recognized. foreign States— Territorial jurisdic- 
tion of each separate State in personal actions— 
il Procedure Code (1892), ss. 431 and 434— 
Right of suit.— Jurisdiction, being properly territorial 
and attaching, with certain restrictie upon every 
person permanently or temporarily resident within the 
territory, docs not follow a foreigner, after his with- 
drawal thence, living in another State. As to land 
within the territory, jurisdiction always exists, and 
may exist over moveables within it, and exists in 
questions of status or succession governed by domi- 
cile. But no territorial legislation can give jurisdic- 
tion, which a Court of a foreign State ought to recog- 
nize, over an absent foreigner owing no allegiance to 
the State so legislating. In в personal action, to 
which none of the above causes of jurisdiction apply, 
a decree pronounced by a Court of а foreign State, in 
absentem, the latter not having submitted himself to 
its authority, is by international law a nullity. Not 
to the Courts of the State in which the cause of action 
has arisen, nor in cases of contract to those of the 
locus solutionis, should resort be had by the plaintiffs, 
‘but to the Courts of the State in which the defendant 
resides, the Courts of the latter State having jurisdic- 
tion in all personal actions. Ezr-parte decrees for 
money were made in the territories of the ruling Chief 
of Faridkot, a State in subordinate alliance with the 
Government of India, against a person who had been 
employed by that State within its territories, but had, 
before suit brought, relinquished his employment, had 
left the State, and was then, at the time when he was 
sued, resident in another State of which he was the 
domiciled subject. Held that these decrees were а 
nullity by international law, and could not receive 
effect in a British Indian Court. Becquet v. Macar- 
thy, 2 B. $ Ай, 951, distinguished, The judgment 
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of Bracknen, J., in Schilshy v. Westenhols, L. В» 
6 Q. By 155, referred to and explained. There is no 
ground for supposing, as did one of the Courts below, 
that vo suit will upon the judgment of а recog- 
nized foreign Indian State, GURDYALSINGH є. RAJA 


JUDGMENT OF 


orFauxor .. . IL, В, 28 Cale, 328 
(I. E, 211. A, 171 
e. Private interna- 


tional law—Suit in British Court on foreign judg- 
ment—Territorial jurisdiction—British subject— 
Domicile—Nationality—Decree of foreign Court 
аз evidence in Court in British India—Ciril Pro- 
cedure Code (AIV of 1882), а. 13.—A foreign 
Court has no jurisdiction over в person who isa 
British subject domiciled and residing in British 
India, who was not within the territorial jurisdiction 
of that Court either at the time when а suit was 
brought against him or previously, and who never 
subjected himself by any act of his, such as by 
appearing and defending the suit, to the jurisdiction 
of that Court. A decree passed by a foreign Court 
against such a person cannot be given effect to in 
в Court in British Indis. Even if there be in such а 
case any special territorial legislation giving jurisdic- 
tion to the foreign Court, such legislation cannot be 
recognized by в Court in British India, Natiovality 
is determined by birth on the soil, and not by citizen- 
ship by descent. ‘There is a distinction between а 
case in which a defendant puts forward a foreign 
judgment as a bar to a suit under в. 13 of the Code of 
Civil Procedure, and a case in which a plaintiff secks 
to enforce a forcign judgment, In the former, it may 
fairly be supposed that the parties submitted to the 
jurisdiction of the foreign Court. Gurdyal Singh 


v. Raja of Faridkot, I. І. К» 22 Calc., 222: І. T. 
l, 171, followed. CHRISTIEN e. DELANNEY 

(I. L. R., 26 Calo., 931 

8C. №. 614 


211. А 


judgment Pi foreign Court. —The plaintiff brought а 
in the French Court at Karikal against the de- 
fendant, a British subject, resident in British India. 
The defendant employed ‘akil to defend the suit, 
but, on the case coming on for hearing, the vakil 
stated he had no instructions, and an ez-parfe decree 
was passed. An application by the defendant to have 
the decree set aside was held to be time-barred. 
plaintiff now brought a suit on the judgment of the 
French Court to recover the amount decreed to him. 
Held that the suit was not maintainable for the 
reason that the decree had been passed against the 
defendant in absentem by в foreign Court, to which 
he had not submitted himself, Semble- Even if the 
foreign judgment bad not heen entirely invalid as 
against the defendant, the British Court would have 
had jurisdiction to disallow an item of claim allowed 
by the foreign Court on account of prospective da- 
mages which was unsupported by evidence. SrA- 
BAMAN CHETTI r. [BURAM SAHEB 

(I. L. R., 18 Mad., 327 


8. Buit in foreign judgment— 
Judgment not for an ascertained sum of money— 
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Maintainability of suil.— Plaintiff, having obtained 
adeeree in a District Court in the province of Mysore, 
applied to that Court, in execution of the said decree, 
for an account of certain proceeds alleged to be due to 
him under the decree. ‘The application having heen 
refused, and the refusal being upheld by the Chief 
Court of Mysore, plaintiff now brought a suit for 
an account in the District Conrt of South Canara. 
Held that, as the foreign judgment on which the 
action purported to be brought was not в judgment 
for an ascertained sum of money, it constituted no 
foundation for an action. Surri г. CorLMO 


(LL. RB, 22 Mad., 382 


9. Suit on a foreign 
judgment—Cieil Procedure Code (Act XIV of 
1889), а. 14, as amended by Act VII of 1888. 


А suit will lie on а judgment of a Court in a Native 
State. Mayauan г. КАУЛ L L. R., 24 Bom., 86 


10. 


Natice Courts, 


s. 434.—No suit is maintainable in ашу Court 
in British India founded upon the judgment of 
a Court situate in a Native State. The Courts of 
British India cannot enforce the decrees of any Nativ 
Courts, except as provided by в. 434 of the Civil 
Procedure Code, Act X of 1877. Under that section, 
the decrees of certain Native Courts may be executed 
in British India, as if they had been made by the 
Courts of British India. А suit will not Не in the 
Courts of India upon the judgment of any Court in 
British India. The ouly exception to this rule is iu 
the саво of judgments of a Court of Small Causes оп 
which suits are permitted to be brought in the High 
Court in order to obtain execution against immoveable 
property, A foreign judgment creates an obligation 
belonging to the class of implied contracts. А Court 
which eutertaius a suit on в foreign judgment cannot 
institute an onquiry into the merits of the origiual 
action or the propriety of the decision. Quere— 
Whether suits on foreign judgments are maintainable 
in the Civil Courts of India, BHAYANISHANKAR 
ЗНЕУАКВАМ с. PURSADBI KALIDAS 


1 [L L. R., 6 Bom., 992 


11. - Judgment of Court 
of Native State—Jurisdiction of Civil Court.—The 
Civil Courts of British India have jurisdiction to en- 
tertain suits brought upon the judgments of Courts 
of Native States Bhavanishankar Sherakram v. 
Pursadri Kalidas, I. І. R., 6 Bom., 292, dissented 
from, Sama RAYAR v. ANNAMALAI CHETTI 


[L L. R., 7 Mad., 164 


19. Parties -Members 
of firm not resident in place where judgment was ob- 
tained.—A obtained а decree against B and C in 
Ceylon, and, having realized a portion of the sum de- 
creed by sale of property in Ceylon, instituted a suit 
for the balance upou the foreign judgment in British 
India against В, C, D, Е, F, G, on the ground that 
all were members of one firm, Held that the suit 
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would not lie agaiust D, Е, F, G upou the foreign 
judgment, LAKSMANAN v. KARUPPAN 
(LL R., 6 Mad, 373 
13. 


——.-. Native State— 
Cause of action—Jurisdiction—Objection to juris- 
diction on appeal.—K sucd C, who resided in British 
India, upon a bond executed by C in favour of 
K within the territory of Р, а Native State, and ob- 
tainedadecree. Having obtained satisfaction in part, 
K sued C upon the judzment of the Court of Pina 
British Indian Court at Т. Held, reversing the de. 
e of the lower Courts, that the Court at P had 
jurisdiction, and that X could sue upon the judgment 
of that Court in the Court at T. KALIYUGAM 
CHETTI r. CHOKALINGA PILLAI 

L L. R., 7 Mad., 105 


14. - — Limitation—Cause 
of action—Act XIV of 1859.— In a suit brought upon 
а judgment in the French Court at Chandernagore,— 
Held that the period of limitation must be reckoned 
from the day on which the French decree was dated, 
and therefore in all Courts to which Act XIV of 1859 
applied, such suit would be barred at the expiration of 
six yeurs from that date. НЕЕВАМОХЕВ DOSSER v. 
PROMOTHONATH GHOSH 


16. 
of act ina foreign Court con- 
tinues open for the period prescribed by the law of 
that Court, without reference to our own Law of 
mitation of suits. A foreign judgment is conclusive 
& between the parties when it cannot be questioned 
upon the ground of fraud, or want of jurisdiction, 
or thas it was unduly obtained. Suits on foreign 
judgments may be maintained within “ six years from 
the time the cause of action (the judgment) arose. ” 
BoLoRAM Goox v. КАМЕЕМЕЕ DOSSER 

[4 W. R., 108 

16. — ———— — — Jurisdiction of 
foreign Court— Residence of defendant Consteuc- 
tice residence.— The plaintiff, having obtained against 
defendant a judgment in the District Court of Kandy, 
now sued in British India to enforce it, It appeared 
that the defendant was domiciled and ordinarily 
resident in British India, sud that he had not 
appeared to defend the suit at Kaudy, and was not at 
the date of that suit, or subsequently, even temporarily 
resident in Ceylon; but he was a partner in a firm 
which carried on business at Kandy, aud he was 
interested in lands at that place which he had visited 
once or twice. Held that the Court at Kandy had 
no jurisdiction over the defendant. NALLAKARUPPA 
SETTIAR г. MAHOMED IBUBAM SAHEB, 

[L L. R., 20 Маа, 112 


17. Jurisdiction of 
foreign Court—Notice, Want of.—The defendants, 
who were British subjects, purchased goods from the 
plaintiff in French territory. The plaintiff sued the 
defendants in the French Court and obtained judg- 
ment against them, but the defendants neither resided 
nor owned property iu French territory, and did not 
appear at the trial and had no actual notice of the 
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proceedings. In a suit brought in British India on 
the judgment of the French Court, 
want of notice to the defendants was fatal to the 
sui. Que 
have had jurisdiction (apart fiom the question of 
notice) if it had been proved that it was intended 
that payment should be made in French territory. 
BANGA&CBAMI c. DALABUBRAMANIAN 

[L L. R, 13 Mad, 496 


18. Civil Procedure 
Code, s. 14— Right to re-hearing of case— Waiver 
of objection to jurisdiction.—ln a suit upon the 
judgment of a Court at Bastar, it appeared that in 
the suit in which the judgment was pronounced the 
defendant took no objection as to the jurisdiction of 
the Court, and that he carried on busin i 
agent in the Bastar territory, and that a dec 
passed for the plaintiff after evidence adduced on 
both sides iu the ordinary way. Held that the 
defendant was not eutitled to have the case re-heard, 
and that the defendant was uot entitled to take objece 
tion to the jurisdiction of the Bastar Court. Fazat 
RHAU KHAN о. Gavan Kuan 

(1. L. В. 15 Маа, 82 

19. — — — — — — — — Civil Procedure 
Code (1882), s. 14— Power of Court to inquire into 
the merits,—Where a suit was brought in в Court 
iu British Iudis upon the basis of a decree of the 
Council of Regency of the State of Rampur, № was 
held that the Court was empowered by в. 14 of the 
Code of Civil Procedure, as amended by s. 5 of Act 
VII of 1888, to cousider the merits of the case in 
which the decree of the Council of Regency had been. 
passed. COLLECTOR OF MORADADAD ғ. HARBANS 
BINGH . А . -~ LL R,21 АЦ., 17 


90. ——— --— — Joint contract— 
Liability of partners—Judgment recovered against 
one pariner—Kes judicata—Civil Procedure Code 
(Act XIV of 1882), ss, 13 and 14.—The defendants 
were partners trading in the name of Vishnurain 
Gopinath and Company. On 6th July 1895, at 
Abmedabad, the first defendant borrowed from the 
plaintiff, for the purposes of the partucrship business, 
a sum of 810,000 and passed а khatu in the паше of 
his firm. On 25th April 1896, at Baroda, he passed 
another agreemeut to plaintiff, under which the 
plaintiff was to recover the debt due to him from the 

ners jointly and severally. On 2nd October 
1896, plaintiff obtained a decree on au award against 
the first defendant in the Civil Court at Baroda for 
В13,909-4.0, and in execution of this decree he 
recovered a sum of 87,000. In 1897 plaintiff filed 
this suit in the Court of the first class Subordinate 
Judge at Ahmedabad to recover the balance, riz, 
#6,909-4-0, from all the partners (defendants Nos. 1 
to 8) Defendants Nos. 6 to 8 resided in Baroda 
territory, the rest in British Indi, ; defendants Nos, 2, 
3, and 4 defended the suit. The rest did not appear, 
The Subordinate Judge dismissed the suit, holding, 
on the authority of King v. Hoare, 13 M. and W., 
494, that the judgment of the Baroda Court against 
one partner (the tiret defendant) was a bar to fresh 
suit against the other partners ou the same cause of 
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action, The plaintiff appealed to the High Court. 
Heid that the principle of Kin v. Hoare did not 
apply, and that the suit was not barred. The Выгода, 
Court lad no jurisdiction over the defendants, who 

io British territory. 
The judgment of the Baro la Court was therefore no 
bar io the resent suit under & 14 of the Cole of 
1 Procedure, LAKSHMISNANKAK DEVSHANKAR 
e. VISUNCRAM $ . LL. R., 24 Bom., 77 


21 --- — Effect of foreclosure de- 
cree passed by а foreign Court—Lis pen- 
dens—Transfer uf Property Act (IV of 1883), 
s. 54—Notrce of existence of decree.—l1n 1887, К, 
who resided at Singapore, mortyaged certain lands in 
the Madura district to 5, who sued aud obtained а 
conditional foreclosure decree on the 13th June 
1592 in the Supreme Court of Singapore. This 
decree became ubsolute on the 3rd October 1892. 
On the 12th August 1892, A hypothecated the said 
land to P. Iu a suit brought by :5,— Hel that the 
decree of в forcigu Court cannot directly affect laud. 
situated im British India; that at the date of the 
mortgage thore was no decree purporting to operate 
upon the lund; that the doctrine of lis pendens was 
inapplicable. Quere—Whether P would have been 
bound if he had had notice of the existence of the 
conditional decree at the date of his mortgage. 
PALANI CuETTI ©, SUBRAMANY AN CHETTI 

(I. L. R., 19 Mad., 597 

22, . -—— Effect of adjudication of 
insolvency in French territory — French law 
—" Code de Commerce” of France, s. 443—Suit 
against insolvent for debt. —By в. 413 of the Code 
de Commerce the effect of an adjudication of insolv- 
ency in French territory is to deprive the insolvent 
of the possession and management of his property, 
which is entrusted to a syndic, against whom alone 
all suits in respect thereof must be brought, Held 
that, though the debt of au insolvent might not be 
extiuguished by such a declaration of insolvency, so 


suit could be brought against him iu French territory, 
and, for that reason, outside French territory, во long 
as the adjudication of insolvency remaiied in force, 
Quelin ve Moisson, 1 Knapp, 256», followed, 
МоносЕзА CHETTI г. AUNAMALAI CHETTI 
[I. L. R., 23 Mad., 458 
93. — — — Effect of foreign judgment— 
Objection to jurisdiction, Wairer of— Limitation. 
Acts, 1871, в. 23 ; 1577, s. 23.—Where a defendant 
sued in a foreign tribunal takes uo exception to the 
jurisdiction, he cannot question the jurisdiction after 
wards, iuasmuch as ће has led the plaintiff to believe 
that the proceedings are allowed by him to be 
effectual, and encouraged the plaintiff to рг. сей in 
them instead of withdrawing from them and institute 
ing proceedings elsewhere. Irregularity of procedure 
on the part of a forcizn tribunal, which ordinarily pro» 
ceeds in accordance with recognized priciples of judi- 
cial investigation, is not в suthicient ground for refus- 
ing to give effect to its judgment. Where limitation 
bars the remedy, but does not. destroy the right, the 
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FOREIGN COURT, 
— concluded. 

judgment of a foreign tribunal is not open to the ob- 

jection that the suit (on a contract) was barred by the 

Law of Limitation applicable in the country where 

the contract was made. NALLATAMBI MCDALIAR r, 

Powsusaat PILLAT L L. R., 2 Mad., 400 


JUDGMENT OF 


94, ——— Objection tojurie- 
diction, Waiver of—Cause of action.—lf a party 
suod in a forcign tribunal, which has по jurisdiction 
except by virtue of its own peculiar laws, protests 
against the assumption of jurisdiction by that tribunal, 
but defends the suit to escape the inconvenience of 
being made liable to arrest and attachment of property 
in foreign territory, and appeals from the adverse deci- 
sion of such tribuual to a forcign appellate tribunal 
without repeating his objection to the jurisdiction, his 
submission to the jurisdiction is not voluntary , and the 
judgment of the forcign tribunal does not constitute 
а valid cause of action iu a Court of British India. 
Panny & Co, v. APPASAMI PILLAI 

[L L. R., 8 Mad., 407 


FOREIGN COURT, JURISDICTION OF— 


Proceedings of— 

See CERTIFICATE OP ADMINISTRATION— 
RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE, 

(LL. R., 17 Mad, 14 


See EVIDENCE ACT, 8. 86. 
(I. L. R., 14 Cale., 546 
IL. В, 27 Calc., 689 


— Contract, Suit on—Making of con- 
tract—Cause of action.—A, a Hindu Bı sub- 
ject, neither domiciled, resident, nor possessing pro- 
perty in the foreign State of Pudukotta, casually re- 
sorted thither and there drew a hill for a sum found 
due to his creditor B, resident in that State. B sued 
A on this bil] in the Civil Court of Pudukotta and 
got в decree in his favour. В then sued 4 in the 
subordinate Court of Madura for enforcement of this 
decree. 4 pleaded that the Pudukotta Court had 
no jurisdiction to pass the decree sued on, and that 
he had had no notice of the suit, It was found, on 
regular appeal, that 4 had had notice, aud decided 
thst the Pudukotia Court bad jurisdiction. Held, 
on special appeal, that the Civil Court of Pudukotta 
had no jurisdiction to try the suit. That the mere 
making of a contract within the jurisdiction of a 
foreign Court does not necessarily rendor that Court 
competent to adjudicate upon all the obligatory rela- 
tions which flow directly or indirectly from it. MA- 
THAPPA с. CHsLLAPPA . I L. Ё.,1 Mad, 196 


—— —— Record of— 


See CONFESSION—ÜONFESSIONS TO MAGIS- 
TRATE . . LL. RE, 13 AIL, 595 


See CASES UNDER FOREIGN COURT, JUDG- 


ment ор. I. L, В., 8 Mad., 400, 407 
See REPRESENTATIVE OP DECEASED PER- 
вон . . LL. В.,16 Mad, 405 


DIGEST OF CASES. 


( 2998 ) 


FOREIGN OFFENDERS (FUGITIVES). 
See Exrgapition . 8 Bom, Cr.,18 


FOREIGN STATE. 


- Promissory note executed in— 


See Вюнт ор SUIT—CONTRACTS AND 
AGREEMENTS . L L. R., 17 Mad, 338 ` 


1,————Civil Procedure Code, 1883, 
в. 481, cl. (b) — Cherrapoonjee Raj—Public and pri 
vate rights- Succession to land in India—Intestate 

ion— Succession. Act X of 1865, 
“ private rights” spoken of in в. 431, с 
the Code of Civil Procedure do uot m. 
rights as opposed to those of the body pol 
but those private rights of the State which must be 
enforced in a Court of Justice, as distinguished from 
its political or territorial rights, which must from 
their very nature be made the subject of arrangement 
between oue State aud another. They are rights 
which may be enforced by a. forciga State against, 
private individuals as distinguished rights which 
one State in its political capacity may haveas against 
another State in its political capacity. Emperor of 
Austria у. Day, 80 L. J. Ch, 690 ; 2 Giff, 628; 
United States of America v. Wagner, L. B., 2 Ch. 
App. 582, approved of. There is nothing to prevent 
a foreign or feudatory State from holdiug immoveable 
property in British india, and to such property the 
rule of intestate succession laid down in в. 5 of 
the Succession Act (Act X of 1865) does not apply. 
The State must be regarded asa guasi corporation 
which continues to exist as a State so long as it is re- 
coguized as such by Her Majesty, whatever the rale 
of succession to it may be and whatever may be ita 
form of government. Case in which it was found on 
the facts that certain immoveable property situated in 
British India, which had formerly belonged to the 
State of Cherrapooujee, having been granted by а 
former Raja of that State to the defendant, was still 
the property of the State, on the ground thatthe Raja 
was not competent to alienate it, and that the de- 
fendaut’s plea of adverse possession and li tion was 
not supported by the evidence. Hason MANICK г. 
Вов Sixcu . . - L L. В, 11 Calo, 17 


3. —  Тврве to the British Govern- 
ment of a foreign State in ceded territory— 
Grant of lands therein—Construction of official cor- 
respondence—Obari, or abatement of revenue onthe 
estate.—The State of Jalaun, in the territory coded in 
1804 by the Peishwa, lapsed in 1840 to the British 
Government. Before the lapse, the lands now in suit be- 
longed to the Chief, and were iu the hands of managers 
on his behalf. Тһе last manager, the ancestor of the 
present, partics, remained, after 1840, in possession of 
the estate till Lis death in 1880, having been continued 
therein for life in 1852. In 1807 the Government di- 
rected the continuance of the entire estate to“ the loyal 
members of his family.” Held that no proprietary 
interest in the estate had been shown to have belonged 
to the ancestors wheu Jalaun was n principality : tl 
all that could be claimed by the defendants was derived 
from the Government which, after the lapse of the 
State, had the right at their discretion to control the 
descent of the estate, aud had exercised this discretion. 


( 2999 ) 


FOREIGN ВТАТЕ- силе! ded. 


‘There had been no formal sanad; but on the true 
construction «f the official correspondence, as to which 
the Courts below had differed, the Government first. 
continued the possession of the ancestor for life, and 
afterwards conferred the inhcritance, ns to one moit ty 
of the estate, upon the defendant, who was one of the 
sons of the orizinal holder, and, us to the other moiety 
of the estate, upon the plaintiffs, who were the four 
brothers of the defendant, then living. The claim 
made by the plaintiffs, having been founded on & 
different title, was dismissed by the High z 
But this diswissal was accompanicd by а declarut 
that the above grant had been nade, This was now 
ed into same (fiet 

ith the direction that inquiry be made as to who 
were entitled to the plaintiffs’ moiety, and further 
directions were rurved. бошхь ВАО r. SITARAM 
Кезно » . 


[L.R., 95 L A, 105 

20. W. N., 681 
FOREIGN TERRITORY, OFFENCE 
COMMITTED IN— 


See JURISDICTION OF CRIMINAL Сосит— 
GENERAL JURISDICTION. 


[L L. R., 6 Mad, 23 | 


L L. R., 13 Mad., 423 


See CASES UNDER JURISDICTION OP CHi- 
MINAL Сосьт--ОРЕЕХСЕЗ COMMITTED 
ONLY PARTLY 1х ONE DISTRICT, 


See WRONGFUL CONF! т. 
LI. L, R., 19 Bom,, 78 


FOREIGNERS, 


See JURISDICTION ov CRIMINAL COURT 
— GENERAL JURISDICTION. 

[L L. R., 19 Bom., 741 

L L. Е, 99 Bom., 54 


See WARRANT OF ARREST, 


| 
С.І. R., 18 Bom., 686 


Suit against— 

See JURISDICTION — CAUSES ОР JURISDIC- 
TION— DWELLING, CARRYING ON BUSI- 
хизв, ов WORKING FOR GAIN, 

[L L. R., 17 Bom., 663 

See SMALL Слезв COURT, PRESIDENCY 

TOWNS — JURISDICTION— GENERAL Casts. 

LIL L. R., 17 Bom, 662 


c Act III of 1864, Validity and apli- 
cation of— Powers of legislation of the Governor 
General in Council—Indian Councils Act (Stat. 24 
d 25 Vict, с. 67), 8. 22—Criminel Procedure Code 
(1882), а 491—Arrest—Hubeas corpus — Stat. 
81 Car. II, с. 2.—On the 3rd July 1894, certain 
foreigners, resident in Bowbay, having been arrested 
by the police and sent to jail under warrants issued 
under ss. 3 and 4 of Act III of 1864, they applied to 
the High Court and o:tained а rule nisi under s. 491 
of the Criminal Procedure Code (X of 1882) and under 
Stat. 31 Car, 11, c. 2 (Habeas Corpus Act), calling on 
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LL. R. 21 All, 53 | 


( 3000 ) 


РОВЕТСОМЕВВ- concluded. 


the Superintendent of the Jail to show cause why they 
Should not be set at liberty, In the affidavits filed in 
showing cause against the rule the only reason suggested. 
for their arrest was that they were connected with 
lome women residing in a certain district of Bombay. 
At was contended for the prisoners that their arrest 
and imprisonment were illegal (1) inasmuch as Act IHI 
of 1564 was ulfra rires of the Indian Legislature ; 
(2) that the Act, being intended only to secure the 
“peace and security” of British India, was in this 
case improperly applied. Held (1) that Act III of 
1804 wan not u/fra rires of the Governor-General of 
India in Council ; (2) that it was rightly applied i 
the f the foreigners in question, although their 
residing in Bombay may not have been likely to bave 
affected or endangered the peace and security of 
| British India. Per STARLING, J.—S. 3 of Act III of 


verument is the sile judge of what is 
, necessary for the peace and security of British India, 

and, it it acted im accerdanee with the letter of the 
Act, the Court conld not inquire into the sufficiency 
of its reasons for so acting. ALTER CAUPMAN г. 
, боувикмехтоғ Вомвх . L D. By 18 Вош., 636 


FOREST ACT. 
See MADRAS Forest Аст, 


FOREST ACT (УП OF 1865). 
"Wrongfully cutting timber— Lia- 


Lility of Government for expense of carriage of such 
fimber-—Where timber had been cut and sold by a 
pers m who had no authority to do so, aud was contis- 
; ented by Government under Act VII of 1865,—Held 
| that Government was justly liable for the expense 
| of conveying the timber from the place where it was 

lying, but was not equitably chargeable with tho 
| expense of cutting the timber, which was a wrougful 


act. Овротх COMMISSIONER OP NowGono г. 
Nomumax Buvaya, . . 91 W, R, 435 
FOREST ACT (УП OF 1878). 

——— 8.10. 


See MORTGAGE -REDEMPTION - RiGuT oF 
Revexrrioy . I. L. R., 91 Bom., 808 


——— s. 45—Drift and stranded timber, 
Right of Gorernment, under в. 45, to collect and 
atore, with obligation to notify — Meaning of “jal- 
kar "— Test of res judicata— Cicil Procedure Code 
(1882), s. 18—Constructicn of decree.— The object 
of Ch. IX of the Indian Forest Act, 1878, ія to 
regulate the rights of owners, and not to deprive them. 
of their property in drift and stranded timber and 
wood. S.45 of that Act docs not divest the owner of, 
or transfer to the Government, any right therein, 
Nor docs anything in the Act affect the right of the 
Government to take possession and dispose of timber 
and wood whercof they are the undisputed owners, 
But, upon certain conditions only, the Government 
| have a right to the possessiou of any drift aud stranded 
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FOREST ACT (VII OF 1878 —continue 


timber and wood collceted by their officers, wl ‘hy 
however, may be claimed by the true owner, who m 

be a person holding а jalkar or water right, compre: 
hending those things. The conditions are tbat the 
officers of Government shall store the timber in the 
manner, and issue the notifications, required by the 
‘Act. In case of such procedure not being followed, 
and the wood being treated as the property of the 
Government, the latter are, in the event of the wood 
being found not to belong to them, in no better posi- 
tion than any other trspasscr. The title to collect 
given to the Government by the Act is coupled with, 
and dependent upon, the duty of giving notice to the 
public, in order that the trae owner, whether he be a 
person from whom the wood has drifted away or the 
owner of в jalkar. or however he may be entitled, may 
claim the drifted timber in the manner, and within 
the time, prescribed by the Act. There is no pre- 
sumptive ownership of the Government save where 
their officers collect and hold for the true owner, in 
the first instance, eubject to the statutory duty of 
giving notice. The Government having taken pos- 
session of drift timber in the river Tecsta as having 
an absolute right thereto, the zamindar, owning land 
on the bank, asserted by this suit his right to it, on 
the ground of his owning the jalkar where the river 
passed by, and through, his lands. This jalkar, as 
he showed, had been decreed in 1852 to hi predeces~ 
sor in cstate, in it against the Government. Held 
that this term, signifying water right, was aptly used 
to mclude the right to drift and stranded timber as 
well as to fishing, or other interest of в similar kind 
on the produce of the river—a right decreed in the 
above suit. The rule is that where a final decree ів 
couched in general terms, the extent to which it ought 
to be regarded as res judicata can only be determined 
by ascertaining what were the real mattcrs of contro- 
versy in the cause. That the question of the right to 
drift and stranded timber was Included in the jalkar 
flecreed in 1882 was, in their Lordships opinion, 
established by intrinsic evidence in the record of that 
suit, They concurred with the High Court that cor- 
respoudence and orders by officers, of dates subsequent. 
to the former decree, could nct be received as aids to 
its construction. But the record showed that the 
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1C. W. N., 249 


Ls —-— 88. 59, T3— Sub-Assistant Conservator 
of Forests— Suspicicn of theft— Seizure and deten- 
fion of timber— Want of a valid pass.—A Sub- 
Assistant Conservator of Forests having scized timber 
picion that it had been stolen from the 
ent forests,— Held that it was open to him 
tify the seizure on the ground of the com- 
mii of a forest offence arising from the want 
of а valid pass. According to s. 52 of the Indian 
Forest Act (VII of 1878), a forest officer cannot 
justify the detention of goods on the ground of an 
offence against the forest laws, if he has not taken 
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FOREST ACT (VII OF 1878)—continued. 
the course which that section requires of bringing the 
mutter before a Magistrate. WAMAN RAMCHANDEA 


GAUXDE c. DIPOHAND BALKISAN 
LI. L. R., 15 Bom., 220 


- s. 54 and s. 95—Conriction of 
offence under Forest Act-— Subsequent. order. for 
confiscation of wats— Confiscation a punishment 
C. When such order should be made.— Certain 

cused persons were tried summarily and couvicted 
under s. 25 of the Indian Forest Act, and sentenced 
to pay fines. By а subsequent order under s. 54 of 
the same Act their boats were confiscated. Held 
that under the terms of в. 54 an order of confiscation 
cannot be led as an order incidental on the 
conviction, "The confiscatiou is by the terms of that. 
fection declared to be a punishment, for it is in 
addition to any other punishment prescribed for the 
offence. That, being a punishment, the order should 
have been passed simultancously with the other 
punishment for the offence of which the accused 
Pave been convicted. Empress v. Nathu Kham, I. 
L R4 All, 417, referred (о. AINUDDI SHEIKH г. 
QuxEN-EMPRESS . . LL.B, 27 Calc., 450 


вв. 54, 68—Offence under Act—Order 
confiscating produce-—No order confiscating forest 
produce which is the property of Government, in 
respect of which в forest offence has been committed 
ів necessary or can bo made. All that need bo done 
is to direct в forest officer to take charge of such 
forest се. An order directing the confiscation 
of forest produce not belonging to Government, in 
respect of which a forest offence has been committed, 
can ouly be made at the time the offender is 
convicted. Eyranss г. МАТНО KHAN 

(LL.B, 4 All, 417 


в. 58. 
Rzvisiox—CmnawAn  Casus—Mis- 
CELLANEOUS Савез. 
[L L. R., 4 ALL, 417 
в. 69—Catile Trespass Act (I of 
1871), s. 11— Cattle straying in a reserved. forest 
seizure by forest officer of such cattle, S. 11 
of the Cattle ‘Trespass Act (I of 1871) having been 
applicd to forests by в, 69 of the Indian Forest Act 
(VII of 1879), the seizure by в forest officer of cattle 
found straying in a reserved forest is legal, even 
though no damage has actually been done. QUEEN- 
Емрвезз о. BABAJI LAXMAN 
[L L. R., 23 Bom., 938 


- вв. 76 and 76—Kholi tenure—Khoti 
Khasgi land—Right to cut trees—Dunlop’s procla- 
mation—Right of Government fo rescind procla- 
mation—Crown grant, Construction of.—In 1824, 
by a proclamation, known as Dunlop's proclamation, 
it was declared that thc owners of land in the 
Ratuagiri District, on which teak and other forest 
trees were growing or should thereafter be grown, 
should be the owners of these trees and might dis- 
pose of them at their pleasure without any on 
the part of Government. In 1851, however, this 
proclamation was rescinded by a subsequent procla- 
mation which declared that the “Government re- 
sumed, in regard to forest, all the seignorial rights 
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which it possessed previously to 1823.” The accused 
was kbot of the village of Aszoli in the Ratnagiri 
District. He жан charged, under s. 75, cl. (7), of 
the Indian Forest Act (VII of 1878). with the offence 
of cutting down two teak trees without obtaining the 
permission of Government as required by the rules 
framed by Government under the Forest Act. He 
contended that he was absolute owner of the trees 
under Dunlop's proclamation, He was convicted, 
and applied to the High Court under its revisional 
jurisdiction. Held that the conviction must be 
Teversed. The land on which the trees in question 
were growing was the khoti khasgi land of the 
accused, and he was therefore entitled to the benefit 
of Dunlop's proclamation, by virtue of which the 
trees thercon became bis property. Held alvo that 
Dunlop's proclamation could not be withdrawn by 


Goverument. Collector of Ratna: v. Vyan- 
katrar Narayan Surre, 8 Bom» A. Cu 1 followed. 
Per Furtos, J.--Khbasgi land, of which the kbot 
Was actually in possession, was clearly within Duulop's 


d the right to teak and 
Other trees in khasyi lands held by 
khots. It is clear, too, that the rig] 
trees, having once been conceded, could not be 
drawn by the proclamation of 1851, und it seems 
also manifest that the contention is untenable that 
the benefit of the first proclamation did not extend 
to the case of trees plauted after its cancellation 
in 1851. Even though the khot may not be the 
proprictor of the soil in khoti khasgi lands, he is 
certainly the holder of au interest in it, and that 
interest, having in 1823 been inereased by the 
concession of all trees which he might grow there 
after, could not subsequently be reduced by the 
withdrawal of the right to such trees. IN RE ANTAJI 
Квнлу Taws >.. L L, R., 18 Bom, 670 


See SECRETARY ОР STATE РОВ INDIA +. SITA- 
BAM SHIVRAM . . LL. R, 23 Bom., 518 


———- в, 18—Refusul to serve as member 
of a panch—Penal Code (Act XLV of 1860), 
4. 187.—A person was convicted under s. 187 of 
the Indian Penal Code for refusing, when aa on 
by a forest guard, to serve us onc of a panch fe 
purpose of drawing up a panchnáma with refe 
to certain wood alleged to have been illegally c 
reserved forest. Held thuat the conviction was illegal. 
‘The accused was not shown to be onc of the persons cou- 
templated by the first three puruzraphe of в. 78 of the 
Indian Forest Act (VII of 1878), nor was the purpose 
for which he was called upon to give his assistance 
one of the purposes mentioned in cls. (л) to (d) 
of the section, Не was therefore not lezully boun 
to assist the forest gunt QUEEN-EMPRESS e. 
Basai . . LL, R, 22 Bom., 769 


в. 81. 


See Jusispicriox op Суть Covnt—Rent 
AND REVENCE SUITS, BOMBAY. 
[LL RB, 20 Bom., 764 


в. 172. 


See PENAL CODE, в. 182. 
[L L. R., 10 Bom., 194 
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FOREST OFFICER. 
See Bombay LAND REVENUE Аст, в. 8. 


[L L. R., 20 Bom., 808 
See Bousay REVENUS JURISDICTION 
Аст, 8,11 . LL. R., 80 Вот, 808 


See Juxispiction ОР Crvm Court— 
Rent AND RzvENUE 50178, BOMBAY. 
[L L. R, 30 Bom, 764 
FOREST RIGHTS. 
See Кнот TENURE. 
(LL. R., 4 Bom., 964 
FOREST SETTLEMENT OFFICER. 


See MADRAS FOREST Аст, 6. 4. 
[L L. R., 17 Mad., 193 
See PESSIONS ACT, 8. 4. 
L L. R., 17 Mad, 198 
- Jurisdiction of— 
See Manuas FOREST ACT, s. 10. 
(LL.B, 20 Mad., 379 


“FORFEIT,” MEANING OF— 


See MAGISTRATE, JURI остри O»—Srz- 
CIAL AcT8—COMPAN| 
[L L R, 30 Cale., ete 
FORFEITURE OF PROPERTY. 
See CASES UNDER ABSCONDING OFFENDER, 
See Аст ор STATE . 13 B. L. R., 107 
See Bombay LAND REVENU ACT, в. 163. 


6 Bom., 455 
See ВомвАХ REVENUE JURISDICTION 
Aor, в. 4 L L. Вг, 16 Bom, 455 


See Савез UNDER. HINDU LAW—INHERIT- 
ANCE—DIVESTING OP, ExcLusiow 
FROM, AND FORPEITURE OP. INHERIT- 
ANCE. 

See Нтхро LAW—MAINTENANCE-—BIGHT 
то Молете —Winow. 


LL.B, 17 Mad, 308 

See Cases UNDER Ниро Law—Wmow 
— DISQUALIFICATION. 

See Hixpv LaAw—Wipow—Powz& or 
Wipow—PowzR or DISPOSITION OR 
ALIENATION . L L. E, 1 ALL, 508 

See CASES UNDER LANDLORD AND TEN- 
ANT—FORFEITURE. 


See Ln488— CONSTRUCTION. 


L. Е., 17 Calc., 826 

tff E., 20 Calo, 278 

See MESNE Prorits—Ricur TO AND Lia- 
BILITY FOR . QS Agra, Mis., 6 
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FORFEITURE OF PROPERTY —costiaed. 


See Cases UNDER RIGHT оу OOOUPANOY— 
Loss og FORFEITURE OY BIGET. 


Seo WiLL— CONSTRUCTION. 
[L L. В. 30 Calo., 15 


of rebel’s property. 


‘See Caszs UNDER LIMITATION—ACT IX oF 
1859, в. 20. 


1. Confiscation—Absconding of- 
fender—Beng. Reg. XI of 1796, Sale wnder— 
Construction of Regulation.—Regulation XI of 1796, 
being а highly penal statute, ld be coustrued 
strictly. As it makes no express provision for the 
case of joint proprictors of land, or persons jointly 
holding à sudder farm of land, in the absence of clear 
words indicating such an intention, it cannot be 
assumed that the Legislature intended to authorize 
the confiscation of the property of any person other 
than the delinquent, A sale under Regulation XI 
of 1796 dove not extinguish under-tenures or incum- 
brauces created by the delinquent or those through 
whom he claims. JUGGoMOHUN BUKSHER е. Rox 
MorauoonANATH CHOWDHRY 

7 W. R., P. C., 18: Ц Moore's L A., 993 


offences of 
conocal themselves so as not to be found upon process 
issued against them. After the issuing of the attach- 
ment by the Court aud the subsequent declaration of 
forfeiture, everything previous to the attachment 
must be presumed to have been regularly and legally 
done, unless such presumptions were rebutted by 
sufficicut evideuce. Where в forfeiture under Begu- 
lation ХІ of 1796 was declared against three or four 
brothers constituting a joint undivided Hindu family, 
— Неа that the forfeiture did not enure for the 
benefit of the fourth brother, nor did it affect the 
rights of the fourth brother, who was entitled to his 
fourth share in all the aucestral property of the 
family, and that the widow of the ancestor was also 
entitled to maintenance. GOLAB KOONWARB е. Col- 
LECTOR OP BBNARES 

(7 W. В, P. C., 47 : 4 Moore's L A., 246 


by acts done under these laws to bring a suit at all ; 
but if he briugs a suit, it must be brought within. 
year of the attachment or seizuro complained of. А 
seizure within the meaning of в. 20, Act IX of 
1859, is such a taking possession of the property for- 
feited a» is referred to іп в, 7, Act XXV of 1857, 
not merely formal but actual. BYJNATH SINGH v. 
Sorano . . Я . . 14 W. E, 14 
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4. __——_ Attachment against forfeited 
property—4et XXV of 1857—Privrity to Gov 
‘ernment.—Judgment-creditors having bund fide at- 
tachments upon property at the time that the pro- 
perty of their debtors become forieited to Govern- 
ment under Act XXV of 1857 are entitled in priority 
to Government. OopiT Dass г. GOVELNMENT 

(Marsh., 259: 2 Hay, 117 

& -= -- — --— Right of decrees 
holder.—A decree-holder is not entitled to have his 
decree satisfied by sale of the judgment-debtor's pro- 
perties which have boon confiscated by Government 
for rebellion, unless he can show that they were 
tached in execution of his decree before the confis- 
cation, An attachment cannot be presumed to have 
existed or coutinued from the fact there was & 
proclamation of sale before confiscation. Rapua Bi- 
BRE v. GOVERNMENT А В . 9 Hay, 568 

в. 3 Withholding of 
payment of annuily—Act IX of 1559, в. 18.— 
Plaintiff jomed with the rebels and took a leading 
part with them. A reward was set upon him as a 
rebel leader, and after в time he was captured. 
No formal proceedings were taken under se. 2 aud 7 of 
Act XXV of 1857 for adjudicating his property 
(тв consisted of little more thai aunuity) to be 
forfeited. The property charged with the annuity 
was in the bands of the Collector as the manager 
under the Court of Wards. ‘The annuity was with- 
held, and was no longer regarded as a charge on the 
estate, but was treated as merged. Leld that the 
mere withdrawal of the payment of annuity by those 
who had the management of the estate, which was 
charged with the payment, would be an illegal act in 
no way affecting the plaintiff's right; but as the 
withholding of the payment was under the suthority 
and direction of the official who was authorized to 
make attachment of rebels’ property, it was with 
reference to the nature of the Property equivalent to 
an attachment or seizure, and could uot be questioned 
except under the provisions of в. 18 of Act IX of 
1859, notwithstanding there had been uo adjudication 
of forfeiture. CHUNDA г. Roop SINGH 

[3 Agra, 281 

T. — Forfeiture of share in joint 
Hindu family property— Mitakshara law—Act 
XXV of 1857, в. 8.—B S, the father of the plain- 
tiff and in possession of immoveable property sub- 
m to the Mitakshara law inherited from his ances- 

, was on the 10th December 1857, after procede 
ings taken under Act XXV of 1857, declared to be а 
rebel, and it was ordered that all his property should 
be confiscated to Government. On the 16th April 
1858, B S was arrested, aud being tried and con- 
victed on a charge of rebellion was sentenced to death. 
The sentence was carried out ou the 21st April, and 
an order was made on that day for the confiscation of 
his property. In a suit instituted by the plaintiff to 
recover the property,—Held that В 5 had such ац 
interest in it as made it the subject of fo: feiture under 
s 3, Act XXV of 1857, and tho plaintiff therefore 
did not, on the death of В 8, become entitled to 
his estate. THAKOOR KAPILNATH SAHI г. GOVERN- 
mexr . . 18 B.L.R,445: 22 W. R., 17 
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—————-— Forfeiture of land subject to 

Act XXV of I557—Righ! to arrenrs «f 
rent due ut time of forfeiture. - Where land forfeited 
to Government hy a conviction of the owner of an 
offence within Act XXV of 1857 is subject to rent, 
the person eutitled to the rent is not entitled to 
recover arrears due at the time of the forfeiture, either 
from the heirs of the owner or from the Government ; 
but the Government is liable for the rent which may 
suscquently accrue. NrEkLMONEY Nixon Deo г. 
GOVERNMENT. NEELMONEY SINGH Deo г. Систтин- 
Marsh., 308: 2 Hay, 226 


———— Queen's Proclamation, Ейесі 
wnriclion Jor rebelliom—Act XI of 1857, 
sion of punishment.—Where N and М 
ed of rebellion under Act XI of 1857, 
& 1, and sentenced, the former to be transported 
for life aud to have all his property confiscated and 
the latter to have all his property confiscated, the 
sentence of confiscation was held to be absolute, and 
not to depend upon the amount of panishment, and the 
fact of the punishment being remitted hy the Gov- 
eruor General does not restore the property. "The 
Government having left the property of the convicts 
in the hands of the Administrator Gencral as admi- 
nistrator to the estate of the convicts’ father whence 
it was derived, iu whose hands it was allowed to 
accumulate pending a separate litigation 
of that estate, while it asserted its right by 
the confiscation to other property of the couviets the 
title to which was undisputed, it was held that the 
Goverument had sufficiently declared and. acted upon 
its intention to enforce the confiscation, The Que 
proclamation of amnesty (November 1858), coming 
after the conviction and confiscation, had not the 
effect of re-vesting in the convicts the property con- 
fiscatel. Held also that the property in questio 

being Government paper, was liable to confiscation ; 
and lastly, that N’s widow was not entitled to main- 
tenance out of the property coufiscated by the State, 
Чохол Baze v. Ново . 2 Ind, Jur., М. В, 124 


10.? — — ——- Retrospective effect of for- 
feiture after conviction — Attachment in execu- 
tion—Act XI of 1857, г. 1— Penal Code, а. 121. — 
In execution of а decree against the defendant, the 
plaintiff, on 17th July 1871, attached certain pro- 
perty in Calcutta belonging to the defendant. On 
26th July 1871, the defendant was convicted, under 
s. 1 of Act ХІ of 1857 and also under в. 121 of the 
Penal Code, of abetting the waging of war against 
the Queen, and sentenced to transportation for life 
and forfeiture of all his property. ‘The offeuce for 
which he was convicted was committed in September 
1861. Held that the forfeiture took cffect from the 
date of the commission of the offence, and therefore 
вау attachment subsequently made was invalid 
GANESHLALL г. AMIR KHAN 

[8 B. L. R., 83:17 W. R., 80 


n Effect of forfeiture—Con/is- 
cation under Act X of 1858.—The confiscation of 
в village under Act X of 1858 cancels the rights of 
the tenauts, and the fact that they were permitted 
to retain their holding on rent and enjoy the produce 


8. 
rent 


DHUN SINGH . 
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of the trees for some years subsequent to the confi 
cation docs not revive the rights which are abso- 
lutely avoided by the confiscation, Тввком Sivon 
e. Dotto О dr vid Agra, 394 
— — — Act X of 1858— 
Power of Gorernment to cancel tenures and eject 
raiyats.—Act X of 1858 gave Government the power 
as ќо landed property acquired by confiscation thire- 
under (if it thought fit to exercise it) of eject 
raiyuts, As to under-tenures, the words are of still 
stronger import, But it must be held rather to cou- 
fer a power to cancel than absolutely and without 
act done to aunul the tenures. DooRoa PzRsHAD 


v. Zorawce . . . . 8М.М.15 
18. et X of 1863, 
а. 7— Under-ten he Legislature did not 


intend to include in the term “under tenures,” in 
s. 7 of Act X of 1858, the holdings of reiyate, but 
employed that term in the sense in which it is com- 
monly used in this part of India, as applying to 
tenures of a proprietary character inferior to the 
zamindari, but superior to the khastkaree tenure. 
Consequently such holdings were by that Act made 
voidable, but uot absolutely void. The power of 
avoiding such holdings expired with the Act. Basit 
ALI г. MAN SINGH . . . 2N. W., 140 
14. ———— Procedure in forfeiture — 
Criminal Procedure Code, 1861, ss. 131, 132.—The 
procedure prescribed in ss. 131 and 132 of Act 
XXV of 1861 must be followed before an order cou- 
fiscating property is made, BEHARY SHAHA г. 
Меввт KHAN . Э.В. Cr, 18 
16. ————— Evidence of forfeiture— 
Order of confiscation- Attachment, Evidence of.— 
An order of confiscation or an order sanctioning con- 
fiscation is not equivalent to an actual confiscation by 
way of attachment or seizure. A list of confiscated 
houses is not by itself proof of actual attachment. 
Dxo KARUN е. MAHOMED ALI SHAH 
BN W. 338 
16. — — — Power of Magistrate to 
seize property of convict.—A Magistrate has no 
P toseize the property of a person convicted where 
has not been directed to pay a fine. ANONYMOUS 
Май, Ар. 28 
on forfeited рго- 
General debts and 
harges against property forfeited 
upon conviction of felony. Новвт Doss ВАНЕВЗЕЕ 
г. Ноа. . . 11а. Jur, O. 8., 88 


18. —_ —— Offences for which for- 
feiture may be enforced—Penal Code, 1. 62.— 
5. 62 of the Penal Code, which provides for for- 
feiture of property of offonders, limits it to cases 
where the parties shall have been transported or 
sentenced to imprisonment for at least seven years. 
QUEEN r. КЕТРАМОХЕЕ СНАЗВАНЕЕ 

[8 W. В, Or., 85 

19. —-——-—— Penal Code, 
|. —Where a zamindar was convicted of wrongfully 
keeping in confinement a kidnapped person, and was 
sentenced to transportation by the Sessions Judge, 
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who led a sentence of forfeiture of the rents and 
its of the prisoner's estates under в. 62 of the 
enal Code, the High Court set aside the sentence 
‘under в. 62 as too severe. That sentence should 
be inflicted for offences of the most atr:cious kind, or 
for offences committed under the most aggravated 


circumstances. QUEEN e. MAHOMED AKIR alias 
Toran Ман. . + 18 W.B,Cr,17 
20. Sale of forfeited property— 


Condition of sale—Act of State—Hight of suit 
against Gorernment.—Where a sale of landed pro- 
perty, which has been executed by the Government, 
Fas made by Government without any restriction 
being attached to the orij inal notice of sale, which 
stated thst the highest bidder was to be the pur- 
chaser,—It was held that the Government could not, 
subsequent to the bid and the deposit of the earnest- 
money, impose any condition, but was bound to make 
over possession irrespective of the character of the 
highest bidder. In selling the property of rebels 
which it had confiscated, the Government does not 
perform an act of State, but stands in the situation 
Uf an individual selling his property by auction, and 
a suit may therefore be properly brought against the 
Government by the purchaser, if the Government 
refuses to give up or transfer the possession 
to another. SHEO LALL BOHRER г. MAHOMED 

fis W. R., P. C, 4 


21. LL. Rights of auc. 
tion-purchaser.— Rights acquired by a purchaser at 
auction from Government of the confiscated property 
Sf a rebel cannot be defeated or lcasened by any sub- 
sequent act of the Government, EsHREE PERSUAD 
n Deore Cuers . . o ЗМ. М. 470 


23. Order for confiscation 
passed subsequently and not at time of 
Ponviction.—When a person has been tried and 
convicted in the Court of а Special Commissioner, an 
order of confiscation of his property should be made 
t tho time of the trial, and not subsequently. 
IzztTTOOLNISSA ВЕЕВЕЕ г. HUSNA KOOUR 

(LN. W., 101: ка. 1873, 151 


23. Order of confiscation by 
independent Chief—Cognizance by English 
Courts—Proof of confiscation,— Where the Chief of 
ап independent State, exercising the sovereign power 
of that State within territories, confiscates pro- 

у within those territories, the confiscation must 
Be respected by English Courts of Justice. The fact 
of such confiscation, if disputed, must be ascertained 
by the Court in the same manner are all other 
facts which are in issue between the лев. SHOAY 
ATT г. SHoAY родна . . 4 W. R., 218 


34. Order of forfeiture, Irre- 
gularity in making—Criminal Procedure Code, 
1861, г. 184.—An order of forfeiture under в. 184, 
Code of Criminal Procedure, if substantially legal 
cannot be disturbed for an immat erial error of pro- 
cedure. Baloo BOUL г. GUGUN MISSER. QUEEN 
Зоосон Misse . .  § W, R., Cr, 61l 
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See APPRAL IN CRIMINAL CASES—PRO- 
CEDURE В. L. R, Sup. Vol., 426 
See Cuzatixa `. I, L. В., 18 Mad., 14 


—_———. Abetment of— 


See ATTEMPT TO COMMIT OFFENCE. 
[L L. R., 16 All, 408 


Comnittal by Civil Court for— 


See CRIMINAL PROCEEDINGS. 
. L. R., 16 Bom., 729 
І.І. В., 18 Bom., 581 
See CASES UNDER SANCTION FOR PROSE- 
CUTION— POWER TO GRANT SANCTION. 


— Requisites for offence— Penal 
Code, s. 29—False document.—To constitute the 
offence of forgery, the simple making of a false docu- 
ment is sufficient. 16 is not necessary that the docu- 
ment should be published or made in the name of 
в really existing person. A writing which is not 
legal evidence of the matter expressed may yet be 
document within the meaning of s. 29 of the 
Penal Code, if the parties framing it believed it to 
be, and intended it to be, evidence of such matter. 
QUEEN c. SHIPAIT ALT 

[2 B. L. В, А. Cr, 12: 10 W. R., Cr, 61 


2. Penal Code, 
аз. 463,467 — Criminal Procedure Code, 1859, в. 195. 

The word “forgery” is used as a general term in 
3.463 of the Penal Code (Act XLV of 1860) ; and that 
section is referred to in в comprehensive sense in 
». 195 of the Criminal Procedure Code (Act X of 
1882) so as to cmbrace all species of forgery, and thus 
includes a case falling under в, 467 of the Penal 


Code. Qurzx-ExPRESS г. Trisa 
[L L. R., 13 Bom., 36 
8. “Valuable security "— Settles 


ment of accounts- Penal Code, s. 30.—A settlement 
Of accounts in writing, though not signed by any 
person, is а «valuable security ^ within the defini- 
Fon of в 90 of the Раш] Code. Ех-РАВТЕ KAPA- 
Davaya Samaya . ‹ 9 Mad, 947 


4&-- - 22 - Copy of lense— 
Penal Code, ss, 80, 467.—А copy of в lense is not а 
Faluable security within the meaning of s. 30 
Of the Penal Code, and therefore a conviction under 
$. 467 for fabricating sch a document cannot 
be supported, Reo, r. KHUSAL HEBAMAN 
[4 Bom., Cr.,28 
B. ——____—____Deeed of divorce 
— Penal Cede, s. 30.—A deed of divorce is a “ valu- 
able sceurity” within the meaning of в. 30 of 
the Penal Code. ‘The presenting of a forged doen- 
ment of such a nature for registration, and obtair ing 
registration, would be “using” within s 471 
of that Code, QUERN r. AZDMOODEEN 
fl W. R., Cr, 15. 


6. —— —————— Penal Code, ni. 24, 
25, 461, 467, 471— Using аз genuine a forged docu- 
nent with intent to defraud—Sanad conferring 
a title of dignity.—The accused, in order to obtain a 
Fecoguition from a settlement oficer that they were 
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entitled to the title of * Luskur," filed a sanad be- 
fore that officer purporting to grant that title. This 
document was found not to be genuine, The Ses- 
sions Judge ecnvieted the accused under вв. 471, 
464 of the Penal Code. Held on appeal that, even 
sup] osing the accused had used the document know- 
ing it not to be genuine, they could not be found 
guilty, as the intention of the accused was not to 
ful juin or wrongful loss to any one; 
ion being to produce a false belief in the 
mind of the sttlment officer that they were enti- 
tled to the dignity of * Luskur,” and that this could 
not be said to constitute “an intention to defraud” 
А sanad conferring в title of dignity on в person is 
not в valuable sccurity within the meaning of the 
Penal Code. JAN MAHOMED ғ. QUEEN-EMPRESS. 
Waris МЕАН t. QUEEN-EMPRESS 
(I. Г. BR, 10 Calc., 684 


Т. ———— Using forged document— 
Copy of document, Production of.—A person may be 
convicted of using as genuine a document which he 
knew to be forged, though he im the first instance 
produced only a copy of it, QUEEN r. NUJUM ALI 

W. В. Cr, 41 


Intention, Proof of—Making 
false document.—A conviction for forgery under the 
‘Penal Code cannot be bad unless it is proved that the 
accused himself made а document, or part of в docu- 
ment, with tho intention of causing it to be believed 
that such document, or part of document, was 
made by the authority of a persou by whose author- 
ity he knew that it was not made, QUEEN г. Rax- 
GOPAL DHUR . А . 10W.R, Сг.,7 


. — False assertion of title—Dis- 
honest and fraudulent intent.—A prosecutor in а 
case of fergery. in order to cstablish that a title has 
been asserted with a fraudulent or dishonest intent, 
must show that the accused bad no reasonable ground 
for asserting the title, and that accused asserted the 
title dishonestly or fraudulently in the sense in which 
these terms are used іп the Penal Code. QUERN v. 
Ківнех PERSHAD . . . м. W., 202 


10. — Attempting to use fabri- 
cated evidence К novledge of forgery—Inten- 
tion to use fabricated evidence.—Where a prisoner 
produced aa evidence an account book, one page of 
which had been fraudulently abstracted and another 
substituted fer it,— Held that ho was not guilty of 
the offence of attempting to use as genuine fabri- 
cated evidence, unless he knew of the forgery and 
intended to use the forged evidence for the purpose 
of affecting the decision on the point at issue when 
the took was tendered. QUEEN e. MoDHOOSOODUN 
Smw . . o. ТУ. В, Cr, 88 


1L ——— Intention to defraud— 
Wrognful gain or wrongful loss—Acoidance of 
litigation—A signed B's name to petitions pre- 
sented by C to the mamlatdar requesting his sum- 
mary assistance, under Regulation XVII of 1827, for 
the recovery of rents from B's tenants, Held that, 
even if A had no authority from В to sign his 
name and if A wished to deceive the mamlatdar 
into the belief that it was B himself who bad signed 
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the [petitions, still, if there had been no intention to 
defraud an; or if no wrongful gain or wrongful 
loss could have been caused to А or B, A's act did 
not constitute forgery within the meaning of the 
Penal Code, Avoidance of litigation is no wrongful 
low to Government. REO. с. BHAVANISHANKAR 
[11 Bom, 8 
Intention to injure— Penal 
463.— To constitute the offence of forgery as 
by к 463 of the Penal Code, it is not 
sufficient to prove that in making the document in 
respect of which the offence is charged, the accused 
knew that the document might injure, but it must be 
proved that it was his intention that it should injure 


another. Евра Hossein г. EMPRESS 
[10 С.І. R, 184 
18. Forgery of copy of docu- 


ment—Penal Code, s. 468.—The forgery of the 
copy of a document for the purpose of the ваше be- 
ing used in evidence comes within the definition of 
forgery as contained in s. 463 of the Penal Code. 
Свсирев DUTT r. PRANNAUTH Сножрнву 
[W. R., F. B., 71: Marsh., 270: 9 Hay, 286 
14, ______ Unauthorised use of name 
as agent—Signing rakalatnamah in пате of 
decree-holders.—The signing of a vakalatnamah i 
the name of co-decree-holders without their authority 
to do so, and delivering it to в vakil, with instruc- 
tions to file a petition, stating that the debt had been 
satisfied, and praying that the case may be struck off 
the file, is forgery within the meaning of s. 463 
of the Penal Code. QUERN r. Фулнав RAM 
[6 W. R., Cr., 78 


16. Antedating a document— 
Penal Code, ss. 468, 464.—Where в prisoner, who 
appealed to the Commissioner from an order of an 
assessor under Act XXI of 1867, filed stamp paper 
for а copy of the asscssor’s decision after the period 
of appeal had elapsed, but on appeal averred that hae 
filed the stamp mw before the time for appealing 
had elapsed, and fraudulently obtained a certificate 
to that effect which was antedatcd, it was held that 
he was guilty of having abetted the commission of 
forgery of а document within в. 463 and cl. 1, 
в. 464 of the Penal Code. QUEEN г. SooxxoY 
нове . . . - 10 W. R, Cr., 23 


16. — — —— Falsification of record in 
order to conceal negligence— Frovi— Penal 
Code (XLV of 1860), ss. 463, 464. — Falsification of 
в record made in order to conceal a previous act of 
negligence not amounting to fraud docs not amount 
to forgery within the meaning of вв. 463 and 464 of 
the Penal Code (Act XLV of 1860). EMPRESS г. 
Знаккав L L. R., 4 Bom., 657 


1. Falsification of book to 
conceal frauds committed—Penal Code, 
гг. 468, 466.— The subsequent falsification of а ror- 
namcha book kept in the office of a Deputy Inspec- 
tor of Schools by the mohurrir in charge thercof, for 
the purpose of concealing frauds previously com- 
mitted, merely with a view to avoid disemce and 
punishment, held not to fall within the definition of 


( 3013 ) 


РОВСЕВУ continwed. 


forgery as given in the Penal Code, QUEEN v. 
Јлеквнув Ревёнр . .  .0N.W.,b56 
18. — Proof_ of  deception— 
Making false document—Penal Code, s. 464.—It 
must be proved that the accused practised deception, 
80 us to prevent a person from knowing the nature of 
the document before the accused can be found guilty 
under в. 464 of the Penal Code of making a false 
document. QUEEN e. NUJEEBUTOOLLAH 
[9 W. R., Cr., 20 
19. — False entries in account 
book—Penal Code, s. 464.—The prisoner mude 
certain entries in his ledger, which consisted of rough 
loose sheets, showing that certain sums of money 
had been repaid to the prosecutor, which, in fact, had 
not been repaid. Held that the prisoner was guilty 
of forgery under в. 464 of the Penal Code. Амомт- 
mous , , . . 1 Ind. Jur., М. В, 46 


20. — Ignorance of contents of 
document—Penal Code, s. 464— Absence of de- 
ception.—Where the accused, а mohurrir in в re- 
gistry office, was eharged with making false endorse- 
ments of registration on the back of certain deeds, 
which endoracments were signed by the Registrar, it 
was held that, before he could be convicted of 
forgery under part 3, s. 464, Penal Code, № must he 
shown that the Registrar, in conscquence of deception 
practised upon him by the accused, did not know the 
contents of the document he was signing. QUEEN 
=. DWARKANATH GHOSR 20 W. R., Cr., 49 


21. — . —. Misrepresentation in docu- 
ment by false description—Pena! Code, s. 464, 
—А misrepresentation by false description of one’s 
position in life falls under the heading of cheating, 
and not under that of forgery. Where, therefore, 
a document purported to have been signed by G Г, 
а patwari,and it was said that it had been signed b; 
G І, but at atime when G L was not в patwari, 
it was held that the document was not a forgery 
within в, 464, Penal Code. Jor KURN SINGH v. 
Мах РАтоск . . . 21W. В, Cr, 41 


Fabricating false evidence 
—Penal Code, ss. 192 and 464— Alteration of date 
of document.—W here the date of a document, which 
would otherwise not have been presented for registra- 
tion within time, is altered for the purpose of getting 
it registered, the offence committed is not forgery, 
where there is nothing to show that it was done 
« dishonestly or fraudulently ” within cl. 2, s. 464 
of the Penal Code, but fabricating false evidence 
within & 192. Ix RE EKRAR ALL Empress с. 
EKRAR ALI . . .LL.R.,6 Calc, 482 
33. Altering office report to 
sereen negligence.—Where prisoner, to screen 
his own negligence, altered an office report, such 
conduct does not fall within the definition of forgery 
in the Penal Code. QUEEN v. LAL GUMUL 
[2 N. W., ц 
24. — — — Making false entries in 
account book with the intention of con- 
cealing criminal breach of trust— Act XLV 
of 1860 (Penal Code), ss. 24, 25, 465.—Where a 
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clerk, who bad committed criminal brach of trust, 
subsequently made false entries in an account bock 
with the intention of concealing such offenco,— Held 
that the making of such entries did not constitute 
the offence of forgery, and he had therefore been 
improperly convicted under в, 465 of the Penal 
Code, Queen v. Jageshur Pershad, 6 N. W., 86, 
and Queen v. Lal бити), 2 N. W» 11, followed. 
Емрввяв v. JIWANAND . LL. R., 5 АЦ, 99] 


25. — False entry in public re- 
cord— Pena! Code, ss. 192, 465, 466.—8. 466 of 
the Penal Code is not intended to apply to cases 
where а public officer, or в person acting for а public 
officer, whose duty it is to make entries in a public 
book, knowingly makes a false entry, but to cases 
where в certiticate or other document is forged by 
some unauthorized person with a view to make it 
appear that it was duly issued by a public officer. 
The accused, in order to save an estate from fore 
feiture, made a false entry of rent received in в 
publie book kept by him for the purpose of inform- 
ing the Collector as to the rents which had been paid 
into the Collectorate, and as to what estates the renta 
were in arrear, so that he might take steps to enforce 
payment, and was convicted by the Sessions Judge 
of an offence under в. 465 of the Penal Code. Held 
on appeal that the accused ought properly to have 
been convicted under в, 192 of the Code; the рго- 
visions of tbat section not being confined to false 
evidence to be used in judicial proccedings. Іх THE 
MATTER ОР JUGGUN LALL . - TC. L, R., 356 


26. Fabrication of a receipt as 
a voucher to cover a contemporaneous 
embesslement—Pena! Code, а. 471—Using а 
Sorged document.—A postmaster misappropriated 
a certain sum of money, at the same time made а 
false document purporting to be a receipt 
signed by the person to whom the money was 
Payable. Не was convicted of using a forged docu 
ment under в. 471 of the Indian Penal Code, It was 
contended that no forgery had been committed, 
because the receipt was made merely to cover the 
embezzlement. Empress of India v. Jiwanand, 
I. L. R, 5 All, 221. Held that the conviction was 
right. A debtor who fabricates a release to screen 
himself from lialility to pay the debt cannot be said 
not to be guilty of forgery. because he intended by 
the fabrication tocover в dishonest purpose. QUERN- 
Емрирнв о. Sauaranl ГЕ. Ra 11 Mad, 41 


9T. -— Fabrication of a document 
to conceal & contemporaneous ог past em- 
beazlement— Pena! Code, ss. 463, 464, 467, and 
471—" Dishonest y" — * Frawiulentiy."— An accused 
person who was in the service of zamindars, and whose 
duty it was to pay into the Collectorate Government 
revenue due in respect of their estates, immediately be- 
fore the due date of a kist reccived from them a certain 
sum of money with no specific instruction as to its ap- 
plication. On reccipt of that money, һе paid а portion 
only of it into the Collectorate on account of the 
revenue, and having done so, he then altered the chal- 
lan given back to him showing the amount actually 
paid, and made it appear that a much larger amount 
had been paid in than was the fact. This challan he 
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sent to his employer for the purpose of showing the 
application of the money. Не was charged (D with 
criminal breach of trust as a servant, (s. 408 of the | 
Penal Code) in respect of the difference between the 
amount actually paid into the treasury and the amount 
shown to have been paid in by the altered challan ; (2) | 
with forgery (s. 467) in respect of the challan ; and (3) | 
with using a forged document (s. 471) in respect of 
the same document. The accused was convicted on 
all these charges. It was contended that the charge 
under ss. 467 aud 471 were bad, as there was no evidence 
to support them, and even admitting the alteration 
of the challan such alteration did not come within the 
term « forgery” as used in the Penal Code, not having 
been made with the intention of causing any wrongful 
gain or wrongful loss, but with the intention of sereen- 
ig the offence of eriminal breach of trust which had 
been previously committed. Held, further, that it is 
поі necessary for the purpose of constituting the 
offenee of forzery that the false document should be | 
le with the intention of committing a fraud or di 
honesty in tho future, and that, if the intention with | 
ber & false document is made be t» conceal a fraudu- 
int t, Which has been previously committed, the 
augon cannot be other than to commit fraud, and 
ence of forzery as defined in s. 463 is committed. 
be tex ord fraudulently ” ae used in в, 464 must not 
j ien as being the sume ва “ dishoucstly " and im- 
Piping wrongful gain or wrongful loss, but must be 
п to mean as “with intent to defraud.” Empress 
of India у. Jiwanand, I. L. R., Б All, 221, uud 
Queen Empress у. Girdhari Lal, І. L. R., 8 All, 
653, dissented from.  Queen-Empress v. Vithal 
arain Joshi, I. L. R, 18 Bom, 615 note, and 
Qucen-Empress v. Sabapati, I. L. В.,11 Mad., 411, 
lowed. Held therefore that upon the facts of the 
cass there was ample evidence to show that the accused 
End abetted the forgery of the challan and had used 
he sum, and that he had heen properly convicted of 
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all the offences charged against hi 

zed against him, except that of the 
actual forgery, and that he should have heen convicted 
of abctment of that offence. Louit MOHAN SARKAR 
©. QueeN-Eurness =. І.І. В, 99 Calc., 318 


38. — Document with illegible 
seal and signature—Using forged document— 
Penal Code, ss. 466, 471.—A conviction may be had 

г using as genuine а forged document purporting to 
have been made by а public servant in his oificial 
capacity, notwithstanding the illegibility of the scal 
and signature thereon. QUEEN v. PROSONNO Вовк 

if 


W. R., Cr., 96 


39. —_—_ Alteration of Collectorate 
challan—Penal Code, s. 467.— The fraudulent al 
teration of a Collectorate challan is the forgery of a 
document as described in s. 467 of the Penal Code. 
овех с. Новізн Сясхрев Вовк 

(W. R., 1864, Cr., 22 


30. Forging copy of document 
which is unavailable when forged—Penal 
Code, s. 467.— The forging of a document which pur- 
Ports on the face of it to be a copy only, and which, 
even if a genuine copy, would not anthorize the 
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delivery of moveable property, is not punishable under 
в. 467 of the Penal Code. Eze. г. Nano GOPAL 
[5 Bom, Cr., 58 
SL — - .. Falsification of document 
with intent to deceive— Pena! Code, s. 468.— 
Held that, where a person's object was to deceive his 
employer by falsifying account books which were in 
his custody, such deception being likely to cause 
damage to his employer, he was rightly convicted under 
s. 168 of forgery with intent to cheat, instead of under 
в. 465 of simple forgery. QUEEN о. BANESSUR BIS- 
was. . . А . 18 s Cr, 


за. —. Fraudulent using of docu- 
ment as genuine—Penal Code, а. 471.—There 
must be a frandulent and dishonest using of в docu- 
meni as genuine before a conviction can be had under 

в. 471 of the Penal Code. Quzex г. ЈАНА Bex 
[8 W. R., Cr., 81 


33. Using document knowing 
it to Бе forged—Penal Code, г. 471. — To support 
a conviction of the offence under в. 471 of the Penal 
must be в using of a document by a person 
or has reason to believe that it is forged. 
Queen v. Buotay PRawanick . 17 №. B., Сг, 


- False alteration of police 
diary— Penal Code, s. 471.—The false alteration of 
а police diary by в head constable was held to fall 
under s. 471 of the Penal Code, as the forgery of a 
document made by a public servant in his official 
capacity. QUEEN г. Ёсоноо BARICK 

Ш W. R., Cr., 44 


35. Evidence of fraudulent use 
of document—Penal Code, г. 471—Requisites 
for findings for conriction.—Where the accused was 
charged under в. 471 of the Penal Code with having, 
in a mit brought against him by the kamdar of his 
sister to recover possession of certain proporty acquired 
by her by right of inheritance from her father, fraudu- 
lently and dishoncstly used a forged document as 
genuine, knowing, or having reason to know, it to be 
a forged document, and it appeared the accuscd was iu 
possession of the property, and the document in ques- 
tion purported to be в deed of gift from his father,— 
Held it was not sufficient for the jury merely to decide 
оп the evidence whether the document was a forgery, 
and whether the accused knew it was a forgery when _ 
he used it, but it was further necessary for the jury 
to decide whether the document had been used fraudu- 
ently aud dishonestly. Кнооввнир Kazı е. Em- 
PRESS 8 C. LR, 542 


86, — — — — Penal Code, 
за. 464, 470, 471— Using а “forged” document— 
Using “false” evidence—‘Dishonestly”—"Fraudu- 
lently”—Act XLV of 1860, ss. 24, 26, 196.—The 
vendces of a plot of lind altered the number by 
which the land was described in the deed of sale, 
doing во because such number was not the right 
number. Having made this alteration, they used the 
deed of sale as evidence in a suit. Held that the 
alteration of the deed did not amount to “ forgery” 
within the meaning of s. 463 of the Penal Code, nor 
could the deed after the alteration be designated а , 
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“forged document” as conteraplated by s. 470, the 
intention to cause wrongful loss or wrongful gain or 
to defraud being wanting ; nor could it be seid that 
in using the deed the vendees were “ dishonestly ” or 
“fraudulently” using as genuino а “forged docu- 
ment,” and therefore the use by the vendees of the 
deed did not constitute an offence under в. 471 of the 
Pensl Code. Further, that their use of it did not 
render them liable to conviction under в. 196 of that 
Code. EMPRESS оғ INDIA е. FATEH 
[L L. R., 5 AI, 217 
97. Public servant framing in- 
correct record—Act XLV of 1860 (Penal Code), 
ss. 218, 463, 471.—A public servant, in charge as 
such of certain documents, having been required to 
produce them, and being unable to do so, sated 
and produced ilar documents, with the intention 
of screening himself from punishment. Held that 
such fabricated documents not being records or write 
ings with the preparation of which such public 
servant as such was charged, he could not levally be 
convicted under в. 218 of'the Penal Code, nor, such 
documenta not being forgeries 
with the intent specified in s. 
convicted under s. 471. Empress ғ. Mazuar Hus- 
SAIN L L. R., 5 All, 558 


38. ——— Unnecessary use of forged 
document—Penal Сойе, зг. 109,471—Fraudulent 
intention.—Where в person, in the course of an 
action brought against him to gain posscssion of а 
property, uses a forged document for the purpose of 
supporting his title, though there may be no neces- 
sity for the use of it, such a user is clearly fraudu- 
lent. A general intention to defraud, without the 
intention of causing wrongful gain to one person 
or wrongful loss to another, would, if proved, be 
sufficient to support в conviction ; and such an inten- 
tion is а necessary inference which jury should 
be directed to draw, if they are satisfied that the 
accused has uttered в forged document as а true one, 
meaning it to be taken as such, and knowing it to be 
forged. Ix тив MATTER OP DRUNUM Kazen 
EMPRESS v. DHUNUM KAZER 

(LL.B, 9 Calc., 53: 11 C. L. R., 169 

89. — — —— Intention in fabricating do- 
cuments—Penal Code, s. 464— Fraudulent and 
dishonest fabricafion.— The accused, who was a copy- 
ist in the Subdivisional Office at B, applied for a 
clerkship then vacant in that office. Ап endorsement 
on his application, recommending him for the post 
and purporting to have been made by the Subdivi- 
sional Officer of B, was found to have been falsely 
made by the accused. The application was accom- 
panied by a letter, also fabricated by the accused, 
Puryorting to be from the Collector to the Sub- 
divisional Officer at B, informing the latter officer 
that he, the Collector, had selected the accused for 
the vacant post, The Subdivisional Officer, having 
some suspicion as to the genuineness of this letter, 
wrote a demi-official letter to the Collector t 
tain whether he had really writton it ; and this being 
posted in the local post. office, the accused fabricated 
& third document, purporting to be в letter from the 
Subdivisional Officer to the Postmaster asking him 

vou. ц 
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to stop the despatch of the demi-officis letter. The 
accused was charged with, and convicted in the Sese 
sions Court of, the offence of forgery, under в. 464 
of the Penal Code, in respect of the three documents. 
Held the conviction was right with regard to the two 
first documents, but with regard to the third docu- 
ment it could not be said that he falsely made it either 
dishonestly or fraudulently within the meaning of 
that scction. ABDUL HAMID v. QUEEN-EMPRESS 
(LL. R., 13 Calc., 349 


40. Penal Code, s. 465, 
and аз. 24 and 25—“Dishonestly”—* Fraudulently.” 
—A Accountant was convicted of offences 
under ss. 218 and 465 of the Penal Code under 
the following circumstances: A sum of #500, which 
was in the Treasury and was payable to в particular 
person through в Civil Court, was drawn out and 
paid away to other persons by means of forged 
cheques. After the withdrawal of the R500, but before 
such withirewal bad been discovered, the represent- 
ative of the payee applied for payment. The prisoner 
then upon two occasions wrote| reports to the effect 
that the R500 in question then stood at the payee’s 
credit as в revenue deposit, and that it was about to 
be transferred to the Civil Court. Upon the first of 
these reports, an order was signed by the Treasury 
Officer for the transfer of the money to the Civil 
Court concerned, and to effect such transfer a cheque 
was prepared by the sale-moburrir, which, as origin- 
ally drawn up, related to the sum of R500 already 
mentioned. The signature of the cheque by the 
Treasury Officer was delayed for some time, and 
meanwhile the cheque was altered by the prisoner in 
such a manner as to make it relate to another deposit 
of 8500 which had been made subsequently to the 
above, and to the credit of another person. The re- 
sult of this was the transfer of the second payee’s 
R600 to the Civil Court, as if it had been the frst 
R500, and to the credit of the first payee’s represent- 
ative. Tho prisoner was convicted under в. 465 
of the Penal Code in respect of the cheque, and under 
в. 218 in respect of the two reports above referred 
to. Held, with respect to the charge under в, 465, 
that the prisoners immediate and more probable 
intention—which slone, and not his remoter and 
less probable intention, should be attributed to 
him—was not to cause wrongful loss to the second 
payee by delaying payment of the #500 due to her, 
though the act might have caused her lom, but to 
conceal the previous fraudulent withdrawal of the 
first payee’s R500; that under these circumstances 
he could not to have acted “ dishonestly " or 
“fraudulently” within the meaning of в. 24 or 
8. 25 of the Penal Code; and that therefore his 
guilt under в. 465 had not been made out, and the 
conviction under that section must be set aside, 
QUEEN-EMPRESS е. GIRDHARI LAL 
[I. L. R., 8 ALL, 653 
41, ———— Pm Code 
аг. 24, 25, 471—Fraudulently wsing as genwine а 
Sorged document —" Dishonestly”—“Fraudulently.”” 
— һе creditors of a police constable applied to the 
District Superintendent of Police that R2 might be 
deducted monthly from the debtor’s pay until the 
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debt was satisfied. Upon an order being passed 
directing that the deduction asked for should be made, 
the debtor produced в receipt purporting to be а 
receipt for R18, the whole amount due. It subse- 
quently appeared that the receipt was one for R8, 
which the debtor had altered by adding the figure 
“1,” so as to make it appear that the receipt was for 
RIR. Held that the real intent in the prisoner's 
mind being to induce his superior officer to refrain 
from the illegal act of stopping a portion of his salary, 
the Court in в criminal case ought not to spocu- 
late as to some other intent over and above this that 


L L. R., 7 АП, 408 

43. —— Penal Code, 
1.471— Aet XLV of 1860, te. 24, 25— Fraudulentig 
wsing as genuine a forged document— Dishonastly” 
—" Fraudulently.”—In a trial upon a charge, under 
s. 471 of the Penal Code, of fraudulently or dis- 
honestly using as genuine doeuments known to be 
forged, it was found that four forged receipts for the 
payment of rent used by the prisoner had been fabri- 
cated in lien of genuine receipts which had been lost. 
Held that, with reference to the definitions of the 
terms “dishonestly” and “fraudulently " in as. 26 
and 25 of the Penal Code, the prisoner, upon the 
facts as found, had not tommitted the offence punishe 
able under s. 471. QUEEN-EMPRESS v. SERO 
Пат. . . 7, LL.R,7 All, 459 


43. Possession of counterfeit 
seals, etc.—Intention to commit forgery—Penal 
Code, 472, 473.—Counterfeit seals and forged 
documents were found in the prisoner’s possession, 
and as he could give no satisfactory information as to 
how he became possessed of them, it was inferred 
that he kept them with the intention of using them 
fraudulently, Quzex v. Kristo 50охрев Dx» 

[2 W. B., Cr,.5 

44. Penal Code, 
#.473—Intent to commit forgerg.—W here several 
seals of different descriptions were found in the 
possession of the accused with iateat to commit 
for г, it was held that, under в, 478 of the Penal 

» there was & complete and separate offence 
committed in respect of every seal found, and that 
the prisoners could be legally convicted of a separate 
offence in regard to each seal, unless it appeared 
that several = seals in their Freha we for 
the purpose of committing one particular forgery. 
QUEEN г. GOLUCK CHUNDER + bw. В. Cr., 16 

45, ————— Attempt to commit forgery 
—Abetment of forgery.—To prepare, in conjunction 
with others, a copy of,an intended false document, 
and to buy a stamped paper for the purpose of writ- 
ing such false document, and to ask for information 
as toa fact to be inserted in such false document, do 
not ‘constitute forgery пог an attempt to commit for- 
gery under the Penal Code, but are facte which 
would support a conviction for abetment of forgery 


ExPRESS v. HUSAIN B 
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as being acts dono to facilitate the commission of the 
offence, REO. г. PADALA УЕНКАТАВАМТ 
[L L. R., 3 Mad, 4 
46. Penal Code 
(Act XLV of 1860), за. 465 and 511.—A person 
cannot be convicted of an attempt to commit an 
offence under в. 511 of the Penal Code, unless the 
offence would have been committed if the attempt 
charged had succeeded. A prisoner, who was charged 
with attempting to commit forgery of a valuable 
security, was found guilty by the jury of attempting 
to commit forgery. The jury explained their finding 
by saying that the prisoner had ordered certain 
receipt forms to bo printed similar to those used by 
the Bengal Cos! Company, and that one of these 
forms had actually been printed and the proof cor 
rected by him ; that the prisoner had had an inten- 
tion of making such addition to the printed form as 
would make it а false document, and that he did this 
dishonestly and with intent to commit fraud. The 
Sessions Judge sentenced the prisoner to rij 
imprisonment for one year under ss, 465 and 511 of 
the Penal Code for attempting to commit forgery, 
Held that the conviction was wrong,and mast be 
set aside. IN THE MATTER ОР ТНВ PETITION ОР 
Riasat ALI alias Bapu MtYA alias BODIUZZUMA. 
Empress r. BrasaT Аы alias BABU Mira alias 
BonpiUzzUMA 
[L L. B., 7 Calo., 853:8 С.І. B, 572 


ат. Suspicions deos- 
mont used in а case—" Responsibility of pleader ia 
conduct of case—" Guilty knowledge” —Penal Code 
(Act XLV of 1860), s. 471—SancHon for prosen- 
tion.—Sanction was given for the presecution of а 
pleader who in the conduct of a case had presented 
to the Court for his cleats ея of is 
appearance and which his clients were charged with 
having forged. ‘The sanction was granted by the 
Sessions Judge on the ground that the document Бове 
on its face such marks of concoction thas the pleader’s 
icions must have been aroused at the first sight 
of it, and that, had he examined it, as he ought to 
have done, he would either have rejected it or have 
advised his client to produce it in Court at his.own 
risk. On appeal to the High Court,—Held that the 
sanction should be revoked. A pleader is under no 
higher obligation than any other agent would be, and 
to justify his prosecution it should be shown that he 
had been а party (principal or accessory) to the con- 
coction of the document, or that he had the know. 
ledge that it was concocted. The mere fact that his 
suspicions ought to have been aroused by the sight 
of the document was not primd facie evidence that 
he knew, or had reason to believe, the document to be 
forged. IN вв RANCHHODDAS 
[I. L. R., 23 Bom., 817 


49. Abetment of forgery by 
writing oat the deed— Unregistered document 
purporting to be a valuable security— Penal Code 
(Act XLV of 1860), «s. 109, 114, and 467.—The 
accused was not only the writer, but also took am 
active part in tho preparation of a document, the 
alleged executant of which was dead before the date 
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of the document, and the person who really had an 
interest under the document was convicted under 
в. 82 of the Registration Act (III :0# 1877). But 
evidence was wanting to show that the accused took 
any part in the forgery of the name of the alleged oze- 
cutant. Held that the accused could not be convicted 
of the offence of forgery under s. 467 of the Penal 
Code. There being nothing on the record to show that 
the secused was a party to or took any part in the ac- 
tual forgery of the document, or that he was present 
on the occasion when it was forged, the proper section 
to convict him under would be s. 48$, that is, of 
abetment of forgery, and not в. $44. An unregis- 
tered document, though it may not be a valuable 
security until the registration is completed, still 
“ pu ” to be a valuable security within the 
meaning of в. 467 of the Репа] Code. Queen-Em- 
press v. Ramasami, I. L. R., 12 Mad., 148, approved 

of. Kasni NATH Мазх c. QUzEN-EMPRESS 
[I. L. R., 25 Calo, 207 
1C. W. N., 681 
40. PenalCode 
(Act XLV af 1860), в. 468 and segg— Meaning of 
the torm “fraud” discussed.—A police head con- 
stable's character and service roll in the custody was 
fonnd to have € tampered with n thle way, that 
в page, вр ly containing remarks unfavourable 
to ‘he bed ata, had ae out, and oad 
page vourable remarks, purporting to have 
E written and psal by verba ара бсн 
of police, had been in its place, the intent 
being to favour the chances of the promotion of the 
said head constable. Held that this interpolation 
amounted to f within the meaning of s. 463 of 
the Indian Penal Code, but thet, inasmuch as it was 
no prel Ted the'head constable himself prepared 
and the false page in his character roll, he 
was rightly convicted of abetment only. Queen-Em- 
prove у. Shoshi Bhushan, I. Г. В. 15 АЦ. 210; 
mprese v. Vithal Narain, I. Г. В. 18 
Bom, 615 ; and Lolit Mohan Sarkar v. Queen-Em- 
рег. Е. 99 Cale., 818, referred to. QUEREN 

„е. MUHAMMAD Закар KHAN 

0. L R., 21 All, 113 
Intention—Penal Code, s. 466. 


50. — — 
—Where a document is made for the purpose of | 


being used to deceive a Court of Justice, it is made 
with еј intention of being used for that purpose. 
A. person therefore who, at the request of another 
sent to trap him, fabricates s document purporting 
to be в notice under the seal and signature of & 
Deputy Collector, he being informed that the notice 
was required by such other person for the purpose of 
being used in a pending suit (there being, however, 
in reality mo such suit in existence), is guilty of 
forgery, it not being necessary that the intention of 
fraudulently using the document should exist in the 
mind of any other person than the person fabricat- 
ing the document.  HARADHAN MAITI e. QUSE- 
EMPRESS . ` . L L. R., 14 Calo., 513 

51. ————— Cheating hy persons tion — 
Ponal Code, га, 416,419, 463.—A falsely represented 
himself to bo В аба university examination, got a 
hall ticket under B's name, and headed and signed 
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answer papers to questions with B’s name, Held 

that 4 committed the offences of forgery and 

cheating by регвопайоп. QUEEN-EMPRESS v. 
А = L L R., 13 Mad, 151 


Using a forged document 
. 471—Fraudulent intention,—The 
he Public Service Examination in 
1883, and in a certificate given him by the educae 
tional authorities of his having passed his ago was 
correctly stated as 28. The accused sent a copy of 
this certificato to the Collector with а petition for 
employment in the public service; but in the copy 
the age of the accused had been altered to 20. Held 
that the accused was guilty of using a forged docu- 
ment within the meaning of s. 471 of the Penal 
Code, QUREN-EMPRESS г. VITHAL NARAYAN 
[L L. R., 13 Bom,, 815 note 


APPASAMI , 


Bg —— — — — — — . Cheating— 
* Praudulently ” — “ Dishonestly” — Penal Code 
(Act XLV of 1860), га. 24, 25,415, and 471.—In 
construing в. 24 and 26 of the Penal Code, the 
primary, and not the more remote, intention of the 
accused must be looked at.  Queen-Emprese v. 
Girdhari Lal, I. L. R., 8 Alls, 668, cited, Under 
the rules of the Calcutta University, a private 
student desiring to appear at the Entrance Examin- 
ation is required to forward to the Registrar, with 


| his application for permission to appear, в certificato 


to the effect, infer alid, that he is of good moral 
character and has submitted himself to a test examin- 
ation by, and furnished exercises to, the person 
signing the certificate, sufficient in that person 
opinion to show that his qualifications give а 
reasonable probability of his passing the examination, 
Such certificate has to be signed by one or other 
of the persons mentioned in the rules, amongst 
them being the hoad master of a high school under 
public management. On such certificato bei 

sent to the Registrar and the prescribed fee paid, 
that officer forwards a. receipt to the candidate with 
his rolknumber-thereon, which is also an authority 


for him to appear at the examination and enter the 


-examéination-hall. А private student forwarded to 


ission to 


the Registrar, with his application for 
prescribed form, pur- 


appear, а certificate in the 
porting to be eign 
school, such signature, 


the head master of а hi, 


“fraudulent” or “dishonest” within the meaning 
683 
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of вв. 24 and 26 of the Penal Code, Held, conse- 
quently, that tho use of the forged document 
though with the knowledge or belief that it was 
forged, was not fraudulent or dishonest, and that, 
ва these are essential elements to offences under 
вв. 471 aad 415 of the Penal Code, the accused had 
not committed either of the offences charged, Held, 
further, that tho accused had not committed any 
offence under the Penal Code, Jan Mahomed v. 


Queen-Emprest, I. L. R, 10 Caley 584, cited. 
Quuex-Eupress v. HARADHAN alias RAKHAL 
Dass бновн . . LL.R,19 Calc, 880 

64, —— — — — — Penal Code, 


48, 463, 471, and ss. 94 and 25— False certificate of 
attendance at law lectures—“ Claim" —* Pro 
perty.’—The term “claim” in s, 463 of the Penal 
Code is not limited in ite application to a claim to pro- 
perty. The term “ property” in the same section will 
cover a written certificate. It is not necessary to consti« 
tute = forgery under s. 463 of the Penal Code 
that the property with which it is intended that 
the false document shall cause а person to part 
should be in existence at the time when the false 
document was made. Queen-Emprese v, Haradhan, 
I. L. В. 19 Cale, 360, dissented from. Queen 
Empress v. Appasami, І. І, R., 12 Mad., 151, ond 
Queen-Emprese v. Ganesh Khanderao, І. І. Ru 
18 Bom. 506, approved. Опе S В presented to 
the Principal of Queen's College, Benares, a false 
certificate purporting to have been granted by the 
Principal of Canning College, Lucknow, to the 
effect that he bad attended a certain proportion of a 
certain first year course of law lectures delivered at 
Canning College, S В in fact never having attended 
such lectures, Had that certificate been a true one, 
it would have entitled S B to attend a further 
course of law lectures at any one of several associated 
institutions amongst which was Queen's College, 
Bonares, without attending or paying the fees for the 
first course of lectures. Оп presentation of the 
above certificate S В obtained permission to attend 
and attended a course of second year lectures at 
Queen’s College, Benares, without attending or pay- 
ing the fees required for the first year course, 
After S В had attended the above-mentioned second 
pent course of lectures at Queen's College, Benares, 

e again presented the said false certificate to the 
Principal of Queen's College, with & view to his 
obtaining a consolidated certificate, which was 
necessary, as he alleged, to enable him to become 
a candidate in the Judgo’s Court pleadership examine 
ation in Calcutta, Held that on both occasions, 
when he presented the false certificate to obtain 
admission to the second year law class at Queen's 
College, Benares, and again when he endeavoured by 
ita use to obtain the consolidated certificate in order 
to gain admission to the pleadership examination in 
Calcutta, 8 В was guilty of the offence provided for 
by s. 471 of Penal Code, QUEEN-EMPRESS г, Зовні 
BHUSHAN , . . LL В, 16 АП, 210 


55. Penal Code 
{Act XLV of 1560), 463 and 471—Using as 
genuine a false document.— The accused applied to 
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FORGERY —concluded. 


the Superintendent of Police at Poona for employ- 
ment іп the police force, In support of his applica- 
tion he presented two certificates which he knew to 
be false. One of these certificates was a wholly 
fabricated document, whilst the other was altered by 
several additions made subsequently tO the issue of 
the certificate. Held that the accused was guilty of 
offences under вв. 463 and 471 of the Penal Code 
(Act XLV of 1800).  QUEEN-EMPRESS г. KHANDU- 
SINGH , А . LL В., 82 Bom., 768 


50. Рем! Code 
(Act XLV of 1860), ss. 463, 471—“ Fraudulently,” 
Meaning of-—Deprivation of property, actual or 
intended, is not an essential element in the offence of 
fraudulently using as genuine & document which the 

knew or had reason to believe to be false, — 

Queen-Empress т. Haradhan, І. L. В. 19 Cale, 
850, overruled, QUERN-EMPRESB с, ABBAS ALI 

[L L. R., 25 Calo., 518 

10. W. N., 255 

БТ. ——— Using аг gen- 
wine a forged document—Penal Code (Act XLV of 
1860), a. 471—Attempt to commit offence.—The 
accused gave his pleader a copy of a document which 
had been falsified by an interpolation being made 
in it for the purpose of its being used in the trial of 

is suit, Held that he was guilty, not of an 
attempt to commit an offence under s. 471 of the 
Penal Code, but of the offence itself. Lata OJHA 
с. QUEEN-EMPRESS . І.І. R., 96 Calc., 868 


58. — — — — — — — Penal Code, 
за. 419, 420, 467, and 468—Cheating—Using false 
пате with intent to defraud.—The accused’ was 
alleged by the prosecution to have advertised that 
a work on English edioms by Robert S. Wilson, M.A., 
was ready, stating that the price was 2-4-0, 
and that intending purchasers might remit it by 
money order to Robert 8. Wilson, Council House 
Street, Calcutta; to have then requested the postal 
authorities at Calcutta, by a letter signed Robert S. 
Wilson, to have the money orders re-directed to him. 
as above at Rajam ; to have similarly requested the 
Post Master at Rajam to pay the money orders to his 
clerk, Seshagiri Rau; to have subsequently received 
the value of money orders made out in favour of 
Robert S. Wilson from the Post Master at Rajam, 
signing receipt as Seshagiri Rau ; Robert S. Wilson 
and Seshagiri Rau were alleged to be fictitious per- 
sons, and it was also alleged that the accused had no 
book on English idioms, ready to be despatched to 
purchasers, feld that the above allegations supported 
charges of cheating and forgery. QUEEN-EMPRRsS 
v. Pera Вало . . LL.R,18 " 


“FORTHWITH,” MEANING OF— 
See SEQugsTRATION 8 Bom., О. C., 185 


FOUIDARE COURT, JURISDICTION 
F— 


See POSSESSION, ORDER OP CRIMINAL 
COURT as TO—NATURB AND EFFECT OP 
DECISION, 

[3 W. R., P. C., 45; 7 Moore's I. A., 263 
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FRANCE, LAW OF— 
See FRENCH Law. 


FRANCHISE, RIGHT OF— 


See CALCUTTA MUNICIPAL CONSOLIDATION 
Act, в. 81. 
[L L. R., 19 Calo., 198, 195 note, 198 


FRAUD. 
Col. 
1. WHAT CONSTITUTES FRAUD, AND 
Proor or FRAUD . . . 8026 
2. ALLEGING OB PLEADING FRAUD + 8030 
8. ErrecT OP FRAUD . . . . 3038 


See CASES UNDER JURISDICTION ОР CIVIL 
CovRT—REYENUE Covnts—ORDERS OY 
REVENUE Covsrs, 


See CASES UNDER LIMITATION Аст, 1877, 
8. 18 (1871, s. 19). 


See CASES UNDER LIMITATION Аст, 1877, 
ART. 95 (1871, авт. 95; 1859, в. 10). 


See PRINCIPAL AND AGENT— LIABILITY OF 


See RES JUDICATA—ESTOPPEL BY JUDG- 
мент.  . L L. В. Ц Bom, 708 
Mad., 884 


See CASES UNDER SALE РОВ ARREARS OF 
RzwrT—SETIING ASIDE SALE—OTHER 
GROUNDS. 


See SALB FOR ARREARS OP REVENUE—SET- 
‘TING ASIDE SALE—OTHER GROUNDS, 


1. L. R., 10 Calo., 68 
L L. B., 16 Calo., 194 


Seo CASES UNDER SALB IN EXECUTION OP 
DECREE—INVALD SALES—FBAUD. 


See VARIANCE BETWEEN PLEADING AND 
PRoor—S 


See CASES UNDER VENDOR AND PUR- 
CHASER—FRAUD . L. R, 14 L A, 111 


See CASES UNDER VENDOR AND Рон 
CHASER— INVALID SALES. 
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FRAUD—continued. 
— guit to set aside sale on account 


See CIVIL PROCEDURE CODE, в. 244— 


See CASES UNDER JURISDICTION ОР CIVIL 
Covzr—RzvENUE Covsts—OBDEBS OF 
‚ BEVENUE COURTS. 


See CASES UNDER RIGHT OP SUIT —FRAUD. 


1. WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD. 


1. Imputations of fraud—Dis- 
osal of allegations of fraud.—Imputations of 
ind should be disposed of at the hearing, and should 
not be left open to be disposed of by the master on 
the taking of accounts. LALLBHAI VALLABHAI г. 
Kavass МанАВНА . . 8 Bom, O. C, 809 


3. —__— Proof of fraud—Preswmption. 
—Fraud and dishonesty are not to be presumed on 
conjecture, however probable. Імрар ALI г. KOOTEE 
Bzavx . 6 W. В, P. C., 34: 3 Moore's L A., 1 

8, It is often the case 
that fraud cannot be established by positive proofs, 
and on the other hand it is not to be presumed from 
circumstances of mere suspicion. It is generally 
shown by such circumstantial evidence as overcomes 
the natural presumption of honesty and fair dealing, 
and satisfies reasonable mind that such presumption 
has been displaced. Marmvma Panpay e. Bax 
RUCHA TEWARI 

B. L. R, A. C, 108: 11 W. R., 492 


4. Suit to set aside 
bonds.— Mere speculation and probability will not in 
law support a finding of fraud. Where a party pute 
forward a charge of collusion with a view to defraud, 
it is incumbent on him to support it by evidence to & 
certain reasonable extent, e.g, where a party ad- 
mits that an instrament which on the face of it ap- 
pan to deal with the t is written or signed 
у the owner of the property, he can e get rid of 
its effect by в facts which would establish 
ада its inception, ы that it was inre 
tended to be operative according to ite 
NARAIN о, ROwSHUN MULL . SW, 194 

KvszzROoDIN v. JoovL Smama 25 W. R., 188 


5. Allegation of 
fraud in pleadings—Plaint, Form and contents of. 
— Where fraud is charged against the defendant, the 
plaintiff must set forth i of the fraud 
which he alleges. CHANVIRAPA с. DANAYA 

[L L. R., 19 Bom., 598 
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FRAUD—continued. 


1. WHAT CONSTITUTES FRAUD, AND 
PROOF OP FRAUD—continwed. 


в. Proof of allega- 
tion of fraud.—A plaintiff who charges another with 
fraud must himself prove the fraud, and he is not re- 
lieved from this obligation because the defendant has 
Mimsdf told an untrue story, Mauomep GoLaB 
*. МАНОМЕР SULLIMAN , L L. R., 21 Calc., 612 


* Allegationof 
fraud amd collusion.—Where a party alleges the 
fraud or collusion of the opposite party as в ground 
of relief, general allegations of it will not be sufficient, 
but the instances upon which such allegations are 
founded must be stated, as it is unreasonable to 
require the opposite party to meet в general charge of 
that nature without giving him a hint of the facts 
from which it is to be inferred. JoOMNA PERSHAD 
Sooxoor е. Хохвам Laru Manto. 3 С. L. R., 26 


— Charge of fraud — 
Alteration in nature of fraud charged.—It isa well- 
known rule that a charge of fraud must be substan- 
tially proved as laid, and that, when one kind of fraud is 
charged, another kind cannot, on failure of proof, be 
substituted for it. In а suit by the Official Assignee 
to recover a sum which it was alleged had been im- 
Properly and fraudulently paid away from the estate 
of an insolvent, the plaint as presented allegod the 
fraudulent concealment of the payment from the 
Assignee. Afterwards when all the evidence had 
been taken and it had been established that the 
assignee knew of the payment, this was amended to 
the statement that, if he did know of it, he had no 
wer to consent to it, and that his consent would not 
binding, the payment being a fraud upon the 
Court. Held that the amendment at the stage when 
it was made was not permissible, The High Court 
having decreed the claim on a finding of fraud 
different from either of the above,— He/d that on 
this ground alone the judgment might have been 
reversed. Montesquieu v. Sandys, 18 Ves. Juns 
802, followed. ABDUL HOSSEIN ZENIAL г. TURNER 
[L L. R., 11 Bom., 620 
T.E,l4LA,1ll 


Ө. —— General _allega- 
tions of fraud—Plaint, Amendment of—Evidence 
of fraud—Objection taken for fret time in 
special appeal,—Where a plaintiff seeks relief on the 
ground of fraud, and the plaint contains general 
allegations, but no specific instances of the alleged 
fraud, it ought to be immediately, on presentation, 
rejected or returned for amendment, as it does not 
disclose a cause of action. The plaintiff sued to 
recover damages caused by the defendaut's fraud 
during his management of the plaintiffs estate from 
1870 to 1884. The plaint disclosed no specific in- 
stances of the fraud imputed to the defendant. 
The Court of first instance, without going into 
evidence, rejected the plaintiff's claim on the prelimi- 
nary ground that the plaintiff had no right to sue 
during the lifetime of his adoptive mother. In 
second appeal, the respondent objected that the plaint 
was defective, The plaintiff's pleader 

leave to amend it by specifying certain ii 
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FEAUD—continued. 


1, WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD—continued. 

of the alleged fraud. Held that the amendment 
could not then be allowed, and the suit mwat fail. 
When fraud is charged, the evidence must be con- 

fined to the allegations, KRISENAJI v, WAMNAJI 
[L L. R., 18 Bom, 144 
10, ———_________ Oral etidence.— 
Oral evidence of witnesses deposing in general terms 
is not sufficient to establish fraud on the part of в 
former patnidar in converting mal lands of the 
Patni in excess of 100 bighas into rent-free lands, so 
as to cntitle the present patnidar to resume.them 
as invalid lakhiraj. Smrssoonpurss Dzau г. 


Маномұр ALI . г . W. R.1864, 137 
= =- -— — — Suit by minor to 
recorer share of consideration paid for lezse.—Suit 


for the recovery of a minor’s share of the considera- 
tion paid for a maurasi lease granted by the minor’s 
co-proprictors on their own behalf and as his guardians, 
in order to raise money required for the expenses 
of the joint estate, which lease wae: cancelled (on the 
suit of the minor when he came of age), во far as his 
share was concerned, Held that the plaintiff was 
not entitled to recover without proof of fraud, and 
that the evidence tendered by the plaintiff (namely, 
the record of the case instituted by the minor for the 
cancelment of tho lease) was not admissible to prove 
the allegation of fraud. Doorca Cmvgw Виотта- 
CHABJEE v. SHOSHEE Вноовном MITTER" 
[5 W. R., & C. C. Ref, 93 
13. —__ Fraudulent transaction— 
Decree obtained after compromise of appeal.—A 
decree of av Appellate Court obtained after а come - 
promise and an agreement not to prosecete the appeal 
was held to be an adjudication obtained not only with 
great impropriety, but in effect by fraud. Raz- 
монон Gossaln r. GOURMORUN GossaIn 
[4 W. В. P. C., 47: 8 Moore's L A., 91 
18, —— — — — — — — — Nonpayment of 
deb.—The mere non-payment of a debt docs not 
necessarily prove collusion between the debtor and 
his vendor to defraud the crediter. Freud must not 
be presumed without good and probable grounds. 
KISHENDAUN SURMAH ©. RAMDHUN CHATTERJEE 
(6 W. R., 385 
14. -~ - ооо Taking bemami 
lease.—'The mere taking a benami lease, unaccom- 
penied by any other circumstance of suspicion, does 
not per se constitute frand. MUNNOOLALL s. REBT 
Вноовом SGH . . . 6W.R, 283 


дага welt Гетеове aie 
ing assent of beneficial as sell as ostensible owner 
beni err good.—There is no fraud in 
а purchaser securing the assent both of the osten- 
sible and beneficial owners to bis purchase, so as to 
acquire в good title. Kareg MOmUN Расу". BROLA- 
хати Сна . . . ТМ, В. 188 


16. — — — — —  — Sale for arrears 
of rent—Benami purchase—Act VIII of 1886. 
Plaintiff sued for posscssion”on,a declaration of his 
itmamee right to a portion of a talukh, for which his 
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FRAUD—continued. 


1 WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD—continued. 


mother obtained an itmamee pottah, Afterwards the 
original superior tenure having been sold for ar- 
rears of rent under Act VIII of 1835, the father 
of defendant No, 1 purchased those rights aud inter- 
ests in the name of the defeudant, and then obtained 
from the zamindar а pottah and settlement of the 
talukh as one coming under the provisions of Regula- 
tion VIII of 1819. He then fell into arrears, the 
talukh was sold under the Begulation last cited, and 
he purchased it benami Held that the legal infer- 
ence from these facts was that the conduct of the 
father of the defendant No. 1 was fraudulent. 
Воовсъ Снонрва PAUL о. ATTUR Ам 

01 W. В., 83 


11, ———______———- Over-raluation of 
salt—Proof of fraud.—A valuation of salt, based on 
the loss which the owner may posaibly incur on account 
of the bonds in respect of the salt passed by him tothe 
Government, though greatly in excess of the real value 
of the salt, is not such an over-valuation as amounts 
to proof of fraud. HARIDAS Ровзнотлм v. GAMBLE 

03 Bom., 23 


18, —____—__________ Presumption of 
Sraud— Property left to endowment instead of for 
the support of the widows of the family.—Tho de- 
fendants having pleaded that certain Government 

per, in which plaintiff claimed a share, had 
Fem ‘appropriated, by в memomndum of agree- 
ment, to the service of an idol, and the agreement 
was substantiated by very strong evidence and shown 
to have been acted upon by all tho parties for years, 
the Privy Council held that it could not be set aside, 
аз а colourable transaction having no validity, merely 
wpon the suggestion that the amount set aside was 
exorbitant, and that there might possibly have been 
an intention to defraud widows and others. ВАРНА 
Монти MUNDUL r. Јароомонвк DAssms 

[83 W. R., 369 


19. Mortgagor and 
Mortgagee—Constructive fraud.—Mere silence on 
the part of a prior mortgagce on hearing that the 
mortgagor is mortgaging the property a second time 
is not such conduct as will amount to constructive 
fraud, and deprive him of his right to priority as 
against the second mortgagee. Neither does the mere 
fact that, being aware of the second mortgage, he 
attests the execution of the mortgage-deed amount 
to such conduct, where his knowledge of the contents 
of the deed is not shown, Where a prior mortgagee, 
however, attested the execution of the deod mortgag- 
ing the property & second time, and being awaro of 
the contents of the deed kept silence, and thus 
led the second mortgagee to think that the property 
was not encumbered and to advance his money on the 
security of it, which tbe second mortgagee would not 
have done had he been aware of the existence of 
the prior mortgage, such silence was held to be 
conduct which amounted to constructivo fraud on the 
pet of the prior mortgagee, and deprived him of 

is right to priority. SALAMAT Aur с. Вори SINGE 

[L L. B., 1 ALL, 308 
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FRAUD—continued. 


1. WHAT CONSTITUTES FBAUD, AND 
PROOF OF FRAUD—concluded. 


20. Vendor and pur- 
chaser—Omission of purchaser to take possession 
—Sale by him to another—Effect of want of possess 
sion.—A sold certain land to В by а sale-deed dated 
156 July 1871. Тһе deed was optionally registrable, 
and was not registered. A continued in possession 
after the date of the sale, 24 sold the same land 
to the plaintiff by а deed of sale dated 1st February 
1872. The deed was registered, its registration 
being compulsory. It was unaccompanied with 

ion. In 1882 В obtained possession of the 
fina from the sons of A and sold it to the 
defendant by a sale-deed dated 14th October 1882. 
‘This deed was registered and accompanied with posses- 
sion. In 1883 the plaintiff sued for possession of the 
land in dispute. Held that the defendant’s 
vendors, by merely omitting to take possession of 
the land on his purchase, was not guilty of any 
positive fraud or of any concealment or negligence 
во groes as to amount to fraud that would entitle 
the plaintiff to relief against him. SHIVRAM v. 
Sara * . + LLB, 18 Bom, 229 


aL -—- - Fidwiary rela- 
tionship—Onus of proof of fraud—Accounts, Proof 
of falsity of.—It is ouly in cases where one person 
stands in a fiduciary relation to another that the 
law requires the former to exercise extromo good faith 
in all his dealings with the latter, and scrutinizes 
those dealings with more than ordinary care and 
caution. In the absence of any special confidence 

by one person in another, it lies on him 
who alleges fraud to prove it. Where accounts are 
impeached on the ground of fraud, two or three 
instances of particular items which can be taken 
as falso and fraudulent must bo brought to the 
notice of the Court before it can be called upon 
to order the accounts to be re-opened from the 
first. Williamson v. Barbour, I. І. R, 9 Ch. 
D., 629, followed. Boo Jiwarmoo v. Sua NAGAR- 
varas Камов . - LL. В. Bom, 78 


2. ALLEGING OR PLEADING FRAUD. 


a5 ———2 fraud—Defrauded 
arties.—A party cannot allege or plead his own 
Feud, nor can his representatives "nor a private 
purchaser from him, do so, unless thoy are themselves 
the defrauded parties, and scck relief from the fraud. 


Lvoxss NARAIN 'CHUCKERBUTTY v. TARAMONER 
Dosszs ` . " А . SW.R, 98 
Рсвіккет SAHOO v. RADHA KISHEN 8лноо 
[9 W. R., 381 
RowsmoN ВЕЕВВВ v. Ковевм BUxsm 
[4 W. R., 12 


BHOWANEE PERSHAD v. OREEDUN BW., R., 177 
23, — — — — — — — Estoppel— Party 
pleading fraud of ancestor.—The plaintiff claiming 
through the heir of А is not at liberity to plead the 
fraud of A as against the defendant in possession, 
although he claims under the fraudulent conveyance. 
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FRAUD —continued. 
2 ALLEGING OR PLEADING FRAUD 
—tontinued. 

To allow him to do this would be to violate a well- 
known principle of law which docs not allow a party 
to set up the fraud of the ancestor through whom he 
claims. (нсвввев Нозвкін Сножрннү г. Овек- 
MOONNISSA KHATOON . . . ТНау, 528 


24, Succession to pros 
perty—Rectification of deeds made fraudulently by 
predecessor.—A party succeeding to the posscasion of 
the property is not entitled to ask the assistance 
of the Court either to rectify deeds of tran-fer fraudu- 
lently effected by his predecessor or to ask that these 
documents should be treated as void in law. GOPAL 
NARAIN alias Ј0орко NARAIN е. GUNGA PERSHAD 
Bags . . " . . 19 W. R., 270 


35. Son suing to re- 
gain property alienated fraudulently by father.— 
‘A son cannot obtain a decree when suing as heir tore- 
gain property, alleging his father’s fraud as the cause 


of action, BuuceobUrTY Doss: Kisuen Natu 
Bor . . . H . 8 W. R,30 

KALEENATH Ков v. ролі Kristo Des 
03 W. R., 87 


986. Pleading fraud 
o «у or as representatice.—A party claimin, 
another is not at liberty to plead that оће 
fraud as against a defendant in possession who cl 
under the fraudulent conveyance, FUBEEDOONISSA 
т. Вономот В . " .4 W.R.,87 
27. Sale by lady to 
her mooktear without consideration—Suit by trans- 
eres. from mooktear.—On the 26th July 1806 M 
‘executed a kobals purporting to convey certain pro- 
. perties to R (her mooktcar), whose representative Y, 
by a deed dated 15th September 1867, conveyed 
a portion of the Property to У, who claimed to be the 
prior purchaser for valuable consideration without 
notice. Ву deed dated 15th September 1867, M cou- 
veyed the property to the respondents, who were 
in receipt of rents at the time when X and У insti- 
tuted suits to recover possession of the property and 
to set aside the deed, the ticcadar and being also 
made defendants. Held that the conveyance by the 
native lady to her mooktear without consideration 
could not be upheld, for to uphold it would be в 
denial of justice and contrary to sound policy, even if 
the grantor as plaintiff sued the mooktear as defen- 
dant to set it aside. Still less could it be upheld in a 
case like this, where the parties pleading the fraud 
were defendants and in possession. LALLA HURER 
LAL о. КООІрЕВР SINGH . 19 W. Б.,144 
38. — Person alleging 
his own fraud—Benami holding.—Where property 
is held benami, and ihe essi owner iana 
to its being disposed of to the prejudice of the real 
owner, the latter cannot bo allowed to object, the 
fraud being в consequence of his own act. BRoso- 
NATH @новв с. Кохілвн CHUNDER BANERJEE 
[9 W. B., 593 
Сотгеуате of 
Plea of.—Where 


За. 
property for fraudulent purpose, 
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2. ALLEGING OR PLEADING FRAUD 
—econtinued, 


a mother conveyed property to a daughter, and the 
property was afterwards attached in execution of 
в decree against the daughter, — Hed that the mother 
could not obtain в reconveyance of the property, 
on the ground that the conveyauce to the daughter 
was for the purpose of defrauding the mother's credi- 
tors, and that the onus was on the mother to prove 
that the decree against the daughter was a 
fraudulent coutrivance to deprive the mother of pos- 
session of the property. Кизнов CHUNDER SBIN г. 
Утазмохве Dossa . .  .7 W. OB 118 


30. — — — — — — Fraud on cre 
ditors—Right of widow to articles of property 
excluded from husband's schedule of insolvency — 
Right of Official Assignee.—A widow, вв adminis- 
tratrix of her husband's estate, sued to recover 
certain articles of moveable property belonging to that 
estate, Which had been wrongfully appropriated by 
her son. Defendant pleaded that, if the articles 
belonged to his father’s estate, they had been fraudu- 
lently kept out of the father's schedule when the 
latter had passed through the Insolvent Court, and 
that the widow could not claim the property, as she 
would thereby be taking advantage of her husband's 
fraud. Held that, as the Otticial Assignee refused to 
make any claim to the property in dispute, no third 
party was competent to set up в clam. The 
creditors had their remedy against the Official 
Assignee. The right of ownership was still vested in 
the plaintiff, notwithstanding the sd fraud, 
Мамыт г. Мам . . . 14 W.R,186 
31. Husband and 
wife—Fraud om creditors.—Where a wife had 
colluded with her husband to buy пра decree under 
which he and others were judgment-debtors, and the 
husband subsequently sought to establish his claim 
to the purchase on the ground that it had really 
been made with his own money, and the wife pleaded 
thatthe husband's fraud had disqualified bim,—He/d 
that, as the wife was a partner in the fraud, it gave 
her no advantage, and that the husband's clai 
sbould be recognized, also because it exposed the 
fraud and afforded the only means of doing justice 
to the other judgment-debtors. SUPEEOOLLA SIRCAR 
с. BEGUM ВіввЕ . . . 95 W.R,919 
39. — — — — — —— — Aroidame of 
fraudulent deed—Deed of gift—Res judicata— 
Estoppel.—A deed of gift, valid aud operative 
between the parties thereto, cannot be avoided 
becauso in another suit between different parties it 
has been held to bo fraudulent as against creditors. 
ware —Whether a donor can avoid his own deed on 
Ka ground of his own fraud. RAMANCORA NARAIN- 
г. MAHASUNDOR Kuxwa . 19 B. L., R., P. C., 433 


88, — — — — — Defendant plead- 
ing joint fraud— Voidable acts.— A defendant may 
plead the joint fraud of himself and the plaintiff as 
в bar to an action upon a contract which the plaintiff 
seeks to enforce by suit. The distinction between 
acts voidable by statute and at common law discussed. 
Srsmarva г. KaNDalYA . , 9 Mad, 240 
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FRAUD—continued. 


2. ALLEGING ОВ PLEADING FRAUD 
—continued. 


500ЕНхА МЕРНЕВ г. ат. MUNDLE 


W. R., 264 


tection from fraud admitted by parti 
founded on an admission of fraud and seeking pro- 
tection from the consequences of that fraud cannot be 
maintained, А100к800^рЕнү GoorTo e. Ново 
Lan Вох 1 í . . 6 W. R. 287 
35, — ——— — ———— Aridane of 
deed fraudulently made.—A person who has deliber- 
ately executed deed by which his own property is 
bound is not at liberty to set up as a plea for evading 
obligation that he did во for the purpose of defraud- 
ing other people, but is bound by suchdeed. KyLASH 
Снонркв MiTTER г. DHUN MONEE Dassta $ 
W. R., 273 
36. Avoidance of deed 
fraudulently made— Possession. — But where there 
no transfer of possession under the decd, there 
isa locus penitentie and he is entitled to relief, the 
property being prejudicially affected by other acta. 
ALL MAHOMED v. FURHUTOONISSA 
(15 W. R., 312 
87. Setting up one’s 
own fraud to invalidate deed.—A party cannot set 
up his own fraud to invalidate a deed executed by 
him. Масти SAHOY е. Јсером SAHOY 
[2 Hay, 499 
38. Fraud of person 
through whom раму laims.— Where the agreement 
which formed the basis of a suit was found to have 
been entered into by the plaintiff and the defen- 
dant’s ancestors in furtherauce of a fraud, it was held 
that the defendant was at liberty to show what the 
real circumstances were under which the agreement 
was entered into, even though it disclosed the fraud 
of his own aucestor. — GoLAM Коорвкв CROWDHEY 
v.JokoonRUNNISSA KHATOON . 10 W. R., 288 
See ЗВЕЕМАТН Roy v. Віхроо Bow. ТРЕВА 


m 


39. Pleading one’s 
own fraud—Admission—Estoppel.—An act done by 
a party with a view to defeating a claim made 
against him does not stop him from disputing after- 
wards the validity of that act. Nor does a state- 
meut made by persous in а suit and intended as a 
fraud on a third party amount to an estoppel as 
between them or prevent either of them showing the 
real truth of the transaction, See Phool Bibee v. 
Goor Surun Dass, 18 W. R., 495 ; Sreenath Roy v. 
Bindoo Bashinee Dabee, 20 W. R., 112; Bykunt 
Nath Sen у. Goboolla Sikdar, 24 W. R., 89; Debia 
Chowdhrain v. Bimola Soondaree Debia, 21 W. 
Е. 422. MUKIM MULLICK v. RAMJAN SIRDAB 

[9 C. L. E., 64 


40. Fraudulent eze- 
cution of document—Showing real natufe of trans- 
action.—Where a person who has executed a 
document (e.g, a kabuliat) for his own advantage 
under false pretences is sucd upon it, ho is not 
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precluded from showing the real nature of the trans- 
action. AsHRUF SIRDAR г. BHUBO SOONDUREE 
[25 W. R., 40 
42. Sham  íransac- 
tion—Fraudulent conceyance—Suit for possession 
by purchaser of land—Defence that the sale to 
plaintiff was a sham transaction to defraud cre- 
ditors.—The plaintiff sued for possession of certain 
laud, which he alleged he had purcbased from the 
defendant under в registered sale-deed, dated 10th 
November 1876. The defendant pleaded that the 
deed was a sham deed and without consideration, and 
had been executed by him merely to save the land 
from his creditors. Held that the plea was good, 
and that it was open to the defendant to defend his 
possession by showing that the real transaction 
between himself and the plaintiff was to defraud, 
whether a third party or his creditors gonerally. 
Basa e. KnisHwA . IL, R., 18 Bom., 872 


42. Right to plead 
fraud—Collusive decree—Ezecution—Suit to de- 
"lare property liable to attachment in execution of 
а decree—Plea that the decree was collusire— 
Civil Procedure Code (Act XIV of 1889), s. 283.— 
‘A obtained a money-decree against В, and in 
execution attached property in the possession of C, 
who claimed to have purchased it for value from 
B previously to the date of the decree. The attach- 
ment was removed on the motion of C. 4 then 
brought в suit against С, under в. 283 of the Code 
of Civil Procedure (Act XIV of 1882), to have 
it declared that the property was liable to attachment 
and sale under tho decree. C contended that the 
decree sought to be executed was в collusive one. 
Held that C could not be allowed to impeach the 
decree between A and B. GULIBAI о. JAGANNATH 
GALVANKAR . . LLB, 10 Bom, 659 


43, —— 0 

Code (Act XIV of 1882), s. 288—Suit to i 
right to attach – Onus of proof—Right of defendant 
in such suit to set up the title of a third person 
where defendant's. own title derived from such pere 
sons is tainted with fraud.—F owned a house in 
Surat. On the 2186 August 1882, he was adjudged 
& bankrupt by the Supreme Court of the Straits 
Settlements, within whose jurisdiction he was then 
carrying ou business as а merchant. On the 20th 
February 1884, he executed a conveyance of the 
house to C, the trustco in bankruptcy, for the benefit 
of his scheduled creditors, of whom tho defendant 
was one, The defendant held в mortgage on the 
house for advances made by him to F. C had an 
agent in India, one №, with whom the defendant was 
a partuer in business. On the 20th November 1884, 
the plaintiffs obtained а decree for 978,000 against 
F and another person, and in execution of this 
decree they attached the house in question за 
the property of F. Prior to tho attachment, the 
defendant, in consideration of the mortgage-debt 
due to him, had obtained a transfer of the house 
from С with possession Мо further consideration 
was paid by him at the timo of the transfer. 
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On the attachment being levied by the plaintiffs, 
the defendant claimed the house as purchaser from 
C, and the attachment was raised. The plaintiffs 
then fled this suit under s. 283 of the 
Procedure Code (Act XIV of 1882) to establish 
their right to attach the house as the property 
of their judgment-dobtor. The plaintiffs (the respon- 
dents) contended that the transfer of the house 
by C to the defendant was fraudulent, the defendant 
being в partner of C's ageut, and по consideration 
having been paid for the transfer. The defendant 
а) 
re show that C's title was good, aud that, 
if the house bad validly passed to C, it could 
not afterwards be attached for F's debt. The 
plaintiffs (respondents) on the other hand argued 
that the defendant ought not to be allowed to 
set up C's titles that the transfer by C to him 
was fraudulent, and that ho ought not to be 
allowed to bencfit by his own fraud. Held that 
the defendant was entitled to sct up C's title as 
a defence, although he might bave been guilty 
of fraud in his subscquent dealings with С. If 
C's title neither originated in, nor was upheld 
by, any fraud of the defen id if the plaintiffs’ 
claim failed on proof of Cs titio alone, the defendant 
would not benefit by his own fraud, but by the 
proof of a title paramount to that of both plaintiffs 
and defendant. In a suit brought under s. 283 
of the Civil Procedure Code to establish the right 
to attach property, it is for the plaintiff to prove 
that the property in question is the property of 
the judgment-debtor. The onus of proof is upon 
him. Не can have no right to attach property 
which is proved either never to have belonged to 
his judgment-debtor, or having been his, to have 
pi Cut of his possession and ownership, and 
е in law the property of others prior to the 


Q 


time at which attachment is sought. The defendaut | 


in defending such a suit may therefore rely on 
the title of a third person. ADAM IsUYBHAI 
v. JaxxADas Вахсноврав L 1». R., 17 Bom., 94 


44. ——— — — — Suit under Cicil 
Procedure Code (1882), | Right of defendant 
interested in taking defence to plead that decree 
was fraudulently obtained.—A defendant in a suit 
brought under в. 283 of the Civil Procedure Code, 
who is connected with the judgment-debtor as being 
reversionary heir of the judgment-debtor’s husband, 
Or as being his cc-parccner, may show that the 
decree in execution of which the property in dispute 
was attached was collusively obtained. Gulibai 
v. Jagannath Galrankar, I. L. R., 10 Вот. 659, 
dissented from, МАВАМАҮУАН v. NAGESWARAYYAN 

[L L. R., 17 Mad., 389 


45. Evidence Act (I 
of 1872), s. 44—Fraud and collusion—Decree ob- 
tained by fraud and collusion between mortgagor 
and mortgagee, Effect of, on property in hands of 

urchaser subsequent to decree.—A mortgaged cer- 

property to B, who instituted a suit on his 
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mortgage and obtained a decree therein. Subse- 
quently to such decree, А sold the property to third 
party, С. В having attempted to execute his decree 
nst the property in the hands of C, the latter 
instituted a suit against 4 and В for the purpose 
of having it declared that the property was not 
liable to satisfy the decree because the mortgage trans- 
action was a fraudulent one and the decree had 
been obtained by fraud and collusion, In such suit 
В contended that C, baving purchased subsequently 
to tho decree, was absolutely bound by it. Held 
that, having regard to the terms of 44 of the 
Evidence Act, № was:perfectly open to C to prove 
that the decree had been obtained by fraud and col- 
lusion. Bhowalul Singh v. Rajendra Protab Sahoy, 
5 В. Г. В. 321: 18 №. R., 167, distinguished. 
Nibmowy MOOKHOPADHYA г. AIMUNISSA BIBEE 
С.І. R., 19 Calc., 156 


Collusion — be. 
tween parties— Defendant. subsequently pleading 
his own fraud.—A obtained в decroo against B in 
execution of which he was put in possession of 
certain land by proclamation, the land being in tho 
possession of tenants. A subsequently sued В and the 
tenants to recover possession of the same land. В 
pleaded that the decree obtained by 4 was the result 
of collusion between himself and A in fraud of 
B's creditors. Held that it was not open to В 
to raise this ples. VENKATRAMANNA o. VIBAMMA 


[L L. R., 10 Mad.,17 


See CHENVIRAPPA BIN VIRBHADRAPPA е. Por- 
TAPPA DIN SHIVDASAPPA . L L. R., П Bom., 708 


47, ———— Debtor and eredi- 
tor—Sham sale-deed to defeat creditors—Collusive 
decree—Suit to declare title of fraudulent transferor 
in p jon—Right of suit. executed a sale- 
deed of his laud to B. An attachment placed on the 
land was raised at the instance of В as vendee. The 
attaching creditor impeaching the transfer 
as collusive, but finally consented to a decree uphold- 
ing the title of В, who then applied to be regi 
as owner in the place of 4. 4, who remained in 
possession throughout, resisted the application, and 
now sued B, for a declaration that ho was entitled to 
remain on the register as owner. It was alleged 
and proved that the apparent sale-deed was a 
sham, and had been executed for no consideration 
with intent to defraud the plaintiff's creditors, 
snd that the plaintiff had paid the attaching 
creditor to consent to the above-mentioned decree 
to which both he and B were parties. Held that 
the suit should be dismissed. YARAMATI KRISH- 
NAYYA v. CHUNDRU PAPPAYYA. 

Б [L L. R., 20 Mad., 326 


48. — — ———— —— Fraudulent con- 
reyance —Conceyance by plai to defeat cre- 
ditors— Subsequent sit by plaintif to recover por 
session.—When property has been conveyed by the 
owner to another person with the object of defrauding 


46. 
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his (tho owners) creditors, and the fraud has 
been out, the owner cannot succeed in a suit 


to recover possession. НОМАРА v. NARSAPA 
[L L. R., 23 Bom., 406 
49. Suit to set aside 


collusive decree — Right of suit.—Tho plaintiff was 
a Hindu who, in order to prevent his undivided 
son trom obtaining his share of the family property, 
made and delivered to the defendant, certain promis- 
югу notes unsupported by consideration, the agree- 
men tbetween them being that the defendant should 
Oblac a decree on the notes and in execution attach 
and bring to eale and himself purchase the lands 
of the family, and should hold them at the disposal 
of the t plaintiff. The suit and the subsequent 
proe im Court were carried on by them 
collusively, the present plaintiff supplying the 
necessary funds. The son then sued for his share of 
the property, and having with the aid of his father 
(rhe had ‘meanwhile lost his confidence in he 

eudant) successfully impeached the salo as 
collusive, obtained a decree which was execntel It 


sive against him and the subscquent pro- 
ceedings in execution thercof wero not binding 
on him. Held that it is not competent to a party 
to a collusive decree to seek to have it eot aside, 
avd that the plaintiff accordingly was uot entitled 


to relief. VARADARAJULU NAIDU ©. SRINIVASULU 
Маро . . . LLB, 90 Mad, 338 
bo. Power of Court 


at instance of innocent party to treat decree of 
another Court obtained by fraud as a mullity.—An 
innocent party may be allowed to prove in one Court 
that. decree obtained against him іш a different 


proceeding in another Court of concurrent jurisdic- 
tion was obtained fraud, and if the Court be of 
ion thet such во obtained in the other 


rt cannot stand, it has jurisdiction to treat 
that decree as a nullity and render its effect 
pagatory. Nisragint ават г. NUDO LLL Boss 
(LL. R., 26 Calo., 801 

8 C. W. N., 670 


51. Evidence Act 
(I of 1872), га. 40 and d4— Ez atence of a previous 
judgment inter partes—Relevent fact—Competency 
of any party against whom such judgment obtained 
do proce im a. swit between the same parties that it 
was obtained by fraud.—lu a suit brought by 
A against В for khas possession of a tank, the 

ff put in a deeree based on в compromise 

a previous suit between him and the defendant, to 

ve his right to khas possession, The defence 

(inter aliá) was that the decree was a fraudulent one. 
Held that under в. 44 of the Evidence Act 
(I of 1872) the defendant could show that the decree 
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was obtained by fraud. Rasm PANDA r. LAKHAN 
SsNDH MAHAPATRA . ІІ. R, 27 Calc, П 
[8 C. W. N., 660 


See SRIRANGAMMAL г. SANDAMMAL 
(LL. R., 33 Mad., 216 


3. ЕРРЕСТ OF FRAUD. 
52. Effect of fraud—Fraudulent 


joint conreyance where one party really has ањ 
interest in the property.—A declaration of title can- 
not be granted to the purchaser under в kobala from 
two parties where the conveyance has been found to 
be fraudulent and collusive, even though one of tho 
partis really had an interest im the property, and 
transferred № in the same conveyance. The con- 
voyance cannot be upheld in part, the effect of fraud 
being to make it wholly void. ALTAMOONISSA BIBEE 
v. SAGE P T E . LW.B, 885 


58. —— — ———— —  — Mortgage-bo nd 
—Subsequent substitution of property as seouriby 
— Purchaser, Right of.— L executed а bond in favour 
of S, in which he mortgaged, amongst other property, 
a village, called Chand Khera, as security ИА 
ment of certain money. Subsequently he sold the 
same village to 4, concealing the fact of the morte 
gage to S. On this fact coming to 4’s knowledge, he 
threatened L with а criminal prosecution, where- 
upon L proposed that a share in a village called 
Kelsa, which, he alleged, was his property, should be 
substituted for Chand Khera as security, and this 
proposal was accepted by 8 It subsequently ap) 
that the share in Kcles did not belong to 2, and 
S thereupon sued L and 4 on the bond, claiming 
to enforce a lien on Chand Khera. 4 set пр as a de- 
fence to the suit that S had agreed to substitute 
Kelsa for Chand Khera in the bond, and produced 
S's letter as evidence of the agreement. Held that 
17а fraud vitiated S's agreement to substitute the 
security of Kelsa for the security of Chand Khera in 
tho bond, and S was entitled, notwithstanding 4 
might have purchased the latter property in good 
faith, to tho enforcement of the lien created thereon 
by the bond. SArpAg Аш KHAN е. LACHMAW Das 


(LLB, 2 All, 554 

54. Misrepresenta- 
tion—Kabuliat—Contract ор tenancy.—Threo 
plots of laud were let to 4 under onc kabuliat. A 


telinquished two plots, but admitted being in posses- 
sion of one, alleging that the kabuliat had been 
obtained by fraud and misrepresenttion. Held 
that, as the lease was an entire contract, one portion 
only could not be repudiated on the ground of fraud ; 
but that, if the tenancy was to bo avoided on the 
ground of fraud, it must be avoided in foto. AMAR- 
ULLAM SHAIKH г. KovLAsH Снонрив Boss 


[L L. R., 8 Calc., 118 - 
S. C. Кохглвн CHUNDER Вовв r. ANARULLAM 
Зныкн . . . .  9Q.L. R, 407 
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55, — — — — — Decree obtained 
by fraud — Judgment in rem—Judgments inter par- 
tes— Evidence. Act, 1872, s. 44.— Whero в decree in 
a suit has been obtained by means of the fraud 

it is binding on 
id on persons represented by tho 
parties во long as it remains in force, but it may 
be impeached for fraud and may be set aside if 
the fraud is proved. In the case of judgments 
in rem the ваше rule holds good with токамі to 
persons who aro strangers to tho suit. Where a 
decree has been obtained by the fraud and collusion 
of both the partics to the suit, it is binding upon 
the parties. It is also binding upon the privies of the 
parties. except probably where the collusive fraud 

been on a provision of the law enacted for 
the benefit of such privies. But persons represented 
by, but not claiming through, tho parties to the 
suit may, in any subsequent procceding, whether 
as plaintiff or defendant, treat the previous judgment 
so obtained by fraud and collusion as a mere 
nullity, provided the fraud and collusion be clearly 
established. ‘Tho samo rule applies with regard 
to strangers where the previous judgment is в 
judgment i» rem. Quere—As to tho proper con- 
struction of s. 44 of the Evidence Act (I of 1872). 
AuwEDBHOY HUBIBHOY v. VULLEEDHOY CABSUM- 
BHOY . . . I. L. R., 6 Bom., 708 


56, —— — — — — À — Sale in execution 
of decree—Cancellation of sale—Power of Court to 
refuse to confirm sale.—The purchaser at а sale by 
public auction did, by the exercise of fraud and 
collusion with the agent of the exccution-creditor 
(though without the creditor's personal knowledge), 
succeed in becoming the purchaser at в depreciated 
value, There was no material irregularity in publish 
ing or conducting the sale. Held that tho Court 
which ordered the sale had jurisdiction to refuse to 
confirm the sale on the ground of the fraud practised 
by the agent of the execution-creditor and the pur- 
chaser. Held by Kennan, J., that the party 
defrauded ought not to be referred to bring a regular 
suit, The question ought to be decided at once on 
motion in the original cause. Held by MUTTUSAMI 
AYYAR, J., that fraud was a valid ground of relief on 
petition when it related to the mode in which the 
auction was held, and the purchaser was a party to it, 
but it was doubtful whether fraud was a ground of 
relief on petition when it was & remote causo of 
the sale, SuBBAJI Rav r. SuINIVASA Rav 


.1. Mad., 264 

Seo BAMAYYAR ©. RAMAYYAR 
[L L. R., 91 Mad., 356 
57. Construction 1341 


of 17th June 1849— Purchase of decree. 
tiff purchased lands which had been pledgi 
defendant on a bond, and subsequently, in order to 
prevent their being taken in execution of a decree 
‘obtained by the defendant for the amount of the 
bond, the plaintiff purchased the decree from the 
defendant, who notwithstanding took out execution 
against the lands aud sold them as though the decree 
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had never been sold. In в suit by the plaintiff to re- 
cover possession of the lands and for reversal of the 
execution-sale,—Held № was no defence that tho 
plaintiff had not notified this purchase of the decree 
to the Court in compliance with Construction 1841 
of 17th June 1842. SITARAM ВАНО г. MOHAN 
Mana 

[B. І, R., Sup. Vol, 845: 3 W. R, 90 


58. Benami trans- 
action for purpose of defrauding creditors — Deed 
of conveyance not in real purchasers! name—Collu- 
dire suit by nominee against real owner—Decree 
obtained by fraud—Subsequent suit by real owner 
against nominee for possession—Kight of party to 
Sraud to set fraudulent decree aside—Collusice 
transaction when held binding, and when set aside 
—Limitation Act, 1877, art. 98—Suit to set as 
decree on ground of fraud.—In 1874 the plaintiff 
P bought a house from G, but caused the conveyance 
to be executed by G, in the defendant C's name. 
This was done with the object of protecting the pro- 
perty against the claims of the plaintiff's creditors. 
"The plaintiff occupied the house, ostensibly as tenant 
to the defeudaut for а nominal reut, In 1880 the 
defendant brought в suit against the plaintiff to 
recover possession of the house, and obtained an 
ez-parte decree. He applied for execution of the 
decree, but allowed the execution-proceedings to drop. 
In 1883 he made a fresh application for execution. 
Thereupon the plaintiff tiled the present suit for a 
declaration of his title to the house in question, 
and of his right to retain possession, alleging that 
the defendant was а mere benamidar; that the sale- 
deed and the ex-parte decree were 
sive transactions in fraud of the plaintiff's creditors ; 
and that the defendant was merely a trustee for 
him. Held that the plaintiff was bound by the 
decree passed in 1880 in the defendant's favour, 
though it was в collusive decree. The plaintiff 
could not get the judgment set aside which the 
defendant had obtained against him by his own 
contrivance, The plaintif alleged that the 
defendant held in trust for him, the object of that 
trust being to protect the plaintiffs property in 
fraud of bis creditors. Even if such a trust enforce- 
able by the Courts could arise out of such a 
furpis causa, the question was whether this conti- 
nued to subsist and would be enforced, when the 
original relations of the parties had become merged in 
the decree obtained by tho defendant against the 
plaintiff. The general principle is that where a 
defendant has suffered a judgment to pass against 
him, the matter is then placed beyoud his control. 
Held also, upon the general principle of res judicata, 
that the plaintiff was estopped from raising the 
question of fraud in the present suit, which he might 
and ought to have urged in the former litigation, 
Held further that the suit, if regarded as one for 
setting aside a decree obtained by fraud, was barred b; 
limitation, such fraud as there was being as wel 
known to the plaintiff in 1880 as in 1883, when the 
present suit was filed. A party to a collusive decree 
is bound by it, except possibly when some other 
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interest is concerned that can be made good only 
through his. Ahmedbhoy Habibhoy v. Vulleebhoy 
Cassumbhoy, І. L. R, 6 Вот, 703, and Ven- 
katramanna v. Viramma, I. І, R., 10 Май, 17, 
followed. Paran Singh v. Lalji Mal, I. L. В, 
1 All., 403, dissented from, A decree fraudulently ob- 
tained may be challenged by a third party who stands 
to suffer ty it either in the same or in any other 
Court ; but, as between the parties themselves to a col- 
lusive decree, neither of them ‘can escape its conse- 
quences. Where an illegal purpose haa been effected 
by a transfer of property, the transferee is not to be 
treated ва в trustee holding it for the benefit of the 
transferor, Where s collusive transaction has merely 
proceeded to the length of sham deeds passed between 
the parties, or even of false declarations made by 
them in litigation for their common benefit, the Courts 
may displace the apparent by the real ownership. 
In cases in which the transaction was still inchoate, 
or the grantor still retained в locus penitentie, the 
formal act has been relieved against by reference to 
the real intention of the parties. The violation or in- 
fringement of the law had not in such cases been 
completed, and a suspensive condition was annexed 
to the initial acts of which Courts of Equity could 
take advantage: but, apart from this, a man cannot 
confine the operation of his deed within the limits of 
an intended fraud. The purpose having been once 
answered, especially, by defeat of a third person's 
rights asserted in Court, a claim for reconveyance 
would be properly dismissed. CHENVIRAPPA BIN 
VIRBHADRAPPA r. PUTTAPPA BIN SHIVBASAPPA 
(LLB, Ц Bom, 708 


БӨ, — — — — — Riri of suit— 
Suit to set aside decree on ground of fraud and collu- 
sion. —Decrees having been passed against the present 
plaintifPs father and his agent, respectively, property 
claimed by the present plaintiff was attached. Не 
filed two suits by his next friend to have the attache 
ments set aside, but these suits were dismissed. Не 
now sued to have set aside the decrees dismissing these 
suits, alleging that his fathers agent, defendant 
No. 2, had colluded with the decree-holder, defendant 
No. 1, and given false evidence, and that the decrees 
had been obtained thereby. He/d that the plaint 
disclosed a good cause of action. KRIsHNADHUPAT! г. 
RAMAMURTI v + LL В. 16 Mad, 198 


. Debtor and cre- 
ditor—Collusive decree—Fraud on creditors — 
Fraudulent purpose carried out—Suit by legal re- 
presentatire of the fraudulent transferor and judg- 
ment-debtor to set aside conveyance and restrain 
execution of decree.—A, with the intention of defeat- 
ing and defrauding his creditors, made and delivered a 

missory note to B without consideration, and col- 
lasively allowed а decree to bo obtained against him 
оп the promissory note, and conveyed to В house in 
part satisfaction of the decree; and it appeared that 
certain of 4s creditors were consequently induced to 
remit parts of their claims. 4 having died, his 
widow and legal representative under Hindu law 
now sued B to have the promissory note and the 
conveyance set aside, and to have tho defendant 
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restrained by injunction from executing the decree, 
Held (by SvsRAMANIA AYYAR, J.) (1) that tho 
plaintiff was not entitled to relief in respect of the 
Promissory note and the decree, although she was not 
personally a party to the fraud, inasmuch as she 
claimed through 4 by whose contrivanco and collu- 
sion the defendant was enabled to obtain the decree ; 
(2) that the plaintiff was not entitled to have the sale 
set aside, inasmuch as there had been at least a par- 
tial carrying into effect of the illegal purpose in 
& substantial manner, RANGAMMAL r. VENKATA- 
CHARI, . . . LL.R.,18 Маа, 978 


In the same case on appeal eld (by COLLINS, C.J., 
and Benson, J.) that the plaintiff was not entitled to 
relief, for 4, if alive, could not bave claimed to have 
his own fraudulent acts set aside, and the plaintiff 
was in no better position than he would have been, 
Quere—Whether в widow might successfully main- 
tain в claim for maintenance ont of property alienated 
by her husband without consideration and fraudu- 
lently if she herself was no party to the fraud, 
RANGAMMAL r, VENKATACHARI 

[L L. R., 20 Mad., 323 


eL Money advanced 
om hundi— Fraudulent misrepresentation — Suit 
before due date of hundi—Right of suit. 
defendants obtained advances of money on hundis by 
making untrue representations, knowing them to be 
‘untrue, and knowing that without them they could 
not have got the money, Held that the plaintiffs were 
entitled to rescind the contract and claim immediate 
repayment before the due date of the hundis, There 
is no reason why the principle that fraud vitiates all 
agrcements should not be applied to debts evidenced 
by hundis, promissory notes, or other negotiable in- 
struments, if the facts show that tho loans were con- 
tracted on the faith of fraudulent misrepresentations 
made by a debtor to а creditor. BABOOLALL е, JOY 
Law. B . LLB, 24 Calc., 533 


FRAUDULENT PREFERENCE. 


See CASES UNDER DEBTOR AND CREDITOR, 

See INSOLYENCY—VOLUNTARY CONVEY- 
ANCES AND OTHER ASSIGNMENTS BY 
DEBTOR. 


“FRAUDULENTLY,” MEANING OF— 


See ForarrY . L L. В., 19 Calo., 380 
L. R., 15 AIL, 310 
І. R., 25 Calc., 518 


FREIGHT. 


See BILL o» LADING. ato m 
urke, О. C., 309 
Udo, A O. Cs 100 
1 Ind. Jur., N. 8., 230 
I. L. R., 5 Bom., 313 
See CHARTER Panty . 8B, І. R., 840 
О. L. R., 98 Bom., 551 
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FREIGHT—concluded, 
See CONTRACT—CONSTRUOTION OP Cow 
‘TRACTS H 
4 C. W. N. 818 
See INTERPLEADER SUIT. 
[L L. R., 18 Bom, 231 
FRENCH LAW. 


See Court Fars Аст, вси. I, art. 11. 
[L L. R., 20 Calo., 575 


See FOREIGN COURT, JUDGMENT OP, 
[L L. R., 23 Mad, 458 


Statement as to— 


See EVIDENCE ACT, 8. 38. 
[L L. R., 96 Calc, 931 


FRESH SUIT. 


See Casus UNDER RIGHT or Suit—Fresn 
Surrs. 


FULL BENCH. 
See ВЕРЕВЕМСВ TO FULL Вимсн. 


Question of law referred to— 


See Privy COUNCIL, PRACTICE OP—PRAC- 
TIOR AS TO OBJECTIONS. 

[L L. R., 1 Calc., 228 

L. R., 3 I.A., 7:25 W. R., 285 


FULL BENCH RULING. 
See Ravrew—Gnovnp ор REVIEW. 


[L L. R., 6 All, 392 
Se Maan a E R Bap, Vol, вва 

0 ol, 
6 W. R., 100 
ТМ. R., 405, 408 
9 W. R., 102 
10 W. R., 415 
L L. R., 8 Calc., 700 
1, .— — —— Effect of Full Bench ruling 
— Retrospective effect.—A Full Bench ruling, as it 
makes no new law, but merely expounds what the law 
is, must have retrospective as well as prospective 
effect. — JvexooPA CHOWDHRAIN г. BUNWARER 
THWAREB . . . . 20 W. R, 351 
3. M — ————. Decree for main- 
demance— Decision contrary to decree—A decree 
declaring а Hindu female entitled to maintenance 
from her father-in-law was held to bind the latter, 
notwithstanding & later Full Bench ruling to the 
effect that a daughter-in-law was not entitled to such 
maintenance. №онр Моном CHUTTORAJ r. ROHI- 
æ: Охна . . .  . 229 W.R, 208 
8. Question of limit- 
ation—Application in execution of decree— Deci- 
«sion contrary to order om application.—The decree 
ina suit-for posscasion of immovenble property situate 


DIGEST OF CASES. 
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FULL BENCH RULING—oconeluded. 
in the districts of Shahabad and Gys was affirmed 
on appeal by the Judicial Committee of the Privy 
Council on the 28th July 1871. On the 81st Decem- 
ber 1877, an application was made to the Shahabad 
Court for execution, and this application wae on 
appeal held by the High Court, on the 13th Septem- 
ber 1880, to be barred by limitation, In the meantime 
an application for execution was, on the 22rd August 
| 1879, made in the був Court. This application was 
| admitted on the 12th June 1880, and uo appeal was 
preferred. In the meantime the order of the 13th 
September 1880 became, under a later Full Bench 
decision, an incorrect view of the law. Held, on 
| appeal from an order made in proceedings .held-upen 
the application of the 28rd August 1879, that the 
dceree-holder was entitled to proceed with the exeon- 
tion of the deeree, and that the ju = 
not entitled to refer to the order of the High Court, 
dated 13th September 1880, to show that it waa inaper- 


ative,  BHOOBOONA ALUMBABI Кока v. Товват 
Sıxan e . . . . HOLE,277 
FURLOUGH. 


See MAGISTRATR, JURISDICTION ов 
TRANSYER OP MAGISTRATE DURING 
Таль . . L.L. R, 9 Calo, 17 


FURTHER INQUIRY. 
See Cases UNDER CRIMINAL Pasornuaa 
Conss, в. 437. 


See NuIsANCR UNDER CRIMINAL PRO- 
свровн Соркв L L. R., 24 Calc., 305 
[L L. R., 36 Calc, 425 


G 
GAMBLING. 


See CONTRAOT Aor, в. 23—ILLBGAL QN- 
TRACTS —QENEBALLY. 

(LL. В., 7 Mad, 301 

See NUISANCE—PUBLIO NUISANOR сова 

Psyat Cops . L L. R., 1d Mad, 064 


Articles used for purpose of.— 


See MADRAS POLICE Аст, 1888, в. 42. 
[L L. R., 19 Mad, 209 


Suit to recover notes lost by— 
See TRovVER . . 6B. L. В, 581 
1. — — —- Person “found gaming” in 
common gaming-house—4ot XIII of 1866, 
3. 67.— Held on tho evidence that there was sufficient 
to show that the house in which the priseners теве 
arrested was а common gaming-house. А persen is 
“found gaming? within the meaning of в. 57 of 

Act XIII of 1856 who, having been seen i 
by an inspector of polico, is shortly after ina 
place adjoining the room in which he жаз вова game 
ing, apprehended by police constables, acting nuder 
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GAMBLING—continued. 


the direction of such inspector. RzG. e. МАМА 
Мовол. Іх вк Manmay Monan . 8 Bom., Or., 1 

3. ———— Common gaming-hoi 
Hire of instruments of gambling.—Common gaming- 
houses are houses in which instruments of gambling 
are kept or used for the profit or gain of the owner 
or occupier, whether by way of charge for the use of 
the instruments of gaming, or of the house, or other- 
wise howsoever. QUEEN r. SCJJAD ALI 


[S N. W., 184 

8, — ——— Lottery tlokets—A4c! III of 
1867, зв, 1 and 4.—Lottery tickets, by reference 
to which it is to be decided whether the holder 


or purchaser wins the whole or any part of any 
stakes, are instruments of gaming within s. 1 and 4 
of Act III of 1867, and they are instruments of 
gaming of a nature similar to cards. ANONYMOUS 
(12 W. R., Cr., 84 
— Public gaming-house.—Gam- 
bling is not ordinarily punishable as an offence; it is 
only so.punishable when carried on in а common 
gaming-houso or in а public вігесё or place. QUERN 


v. SHROSUNKUR SINGH . . ЗМ. \.,1 
Quan г. Зозао Аа. . 3N. М. 184 
5. Act III of 1867, 


за. 4 and 18—Gambling in private house.—The gist 
of the offence under в. 4 of Act ПТ of 1867 
consists in the fact that the house in which the 
gambling takes place is “a common gaming-house.” 
"The gist of the offence under в. 18 is “the 
gambling in a public street or place.” Gambling 
in s private house is not an offence under the Act. 
QUERN о. Кнувоо . . . 2N. W. 889 


6. —- t to enter or search 
house—Act III of 1867, г. 5.—To authorize an 
entry or search of а house under s. 5 of Act III 
of 1807, there must be credible information before 
the Magistrate or police-officer who may take action 
under such section that the house is а common 
gaming-house. Unless а house is entered or searched 
under the provisions of в. 5, the finding of cards, 


Quam v. Зоввоокн . H . 2N. Wo, 476 


Aot III of 1867, 8.6—Insiru- 
ment of gaming— Cories.— Held that cowries are 
not “instruments of gaming” within the meaning of 
в. 6 of Act III of 1867. QUEEN-EMPRESS v. 
Bmwau . . . LLER,l18AIlL323 


8, —— Eridence of house 
being a common gaming-howte—Insiruments of 
gaming—Cowrier—Held that the mere finding of 
cowries in в house searched in pursuance of в 
warrant issued under Act III of 1867 would not 
raiso the presumption that the house was used as a 
common gaming-housc; but evidence that cowries 
were used in that house as instraments whereby to 
carty on gaming wonld bring tho bonse within e 6 
of the Act. Queen-Empreer v. Bhawani, Г. L. R., 
18 All., 23, referred to. QuaRN-EMPREss т. BALA 
Mm . . . .LL.R,l9AlL 81 
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GAMBLING—continued. 


Beng. Act II of 1867—Рыё- 
lication as to notification of.—The notification which 
the Government is empowered to issue under s. 2 
of the Gaming Act, Bengal Act II of 1867, should 
specify the limits of any town to which it is intended 
the Act should apply, and must be published in three 
consecutive Gazettes. Where a first notification 
which extended the Act to в town with specification 
of limits to which it was intended to be applied was 
published only once, and a subsequent notification 
Published three times extended the Act to the town 
without specifying the limits to which the Act was to 
apply, it was held that the subseqnent notifications 
were not sufficient, but that did not prevent the 
operation of the Act in places which are shown to be 
undoubtedly within the town according to its 
designation. IN THE MATTER ОР THE PETITION OF 
Baxzs Маринов Коохроо 21 W. R., Cr, 93 


10. в, 5—Unauthorisad 
entry and arrest in gaming-house— Evidenoe— 
Presumption.—Where a police-officer, m i 
by а Magistrate or District Superintendent of Polioe, 
enters and searches an alleged gaming-house, and 
arrests persous found therein, a Magistrate is justified 
in convicting such persons, if it is proved, without 
resorting to the presumption created by Bengal Act 
II of 1867, s. 6, that the house is в gaming-house. 
Naziz Kuan v. Paotaps DUTTA 

[L L. R., 4 Calo., 659 


11. —— -—— ss. 5 and 6—Right to 
enter and search gaming-house.—A deputy inspector 
of police is not authorized to enter and search an 
alleged gaming-house, unless he receives anthority so 
to do from a Magistrate or a District Superintendent 
of Police. Where such an unauthorised entry aud 
subsequent arrest of persons in a gaming-house takes 
place, there being no other evidence of an offence 
under в. 6 of Act II of 1867, a Magistrate has 
no evidence before him on which he can convict. The 
evidence required cannot be presumed under в, 6 
of the Act, because that presumption only arises when 
the proceedings are authorised by в. 5. SREERAM 
CHANDRA LERKAN v, BIPINDASS 


[L L. B., 4 Cala, 710 


19. — — — — — в. 6—Common gami 
Һоме Covrier —Intiromenta of gaming. Сота 
may be treated as instruments of gaming where they 
arc used ва counters or as & means to carry on 
gaming. The finding of cowries ia a house upon 
search made under a warrant will under s. 6 of the 
Gambling Act (Bengal Act II of 1867) raise a 
rebuttable presumption that the house is used as & 
common gaming-house. QUEEN-EMPREBS v. MAXUND 
Rau . . . IL R, 25 Calo, 489 


18. —— ——— Bombay Act III of 1886— 
Entry wnder illegal search-warrant.—Conviction of 
keeping & common gaming-house upheld where por. 
tion of the evidence against the accused consu of 
instruments of gaming found in such a house, whieh 
had been entered in pursuance of a searchewarrant 
illegally issued; there being sufficient aliunde to 
justify the conviction, Еве. v. NABAYAN SUNDUR, 

[5 Bom., On, 1 
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GAMBLING—continued. 

14. 11—Coin— Instrument 
ef gaming.—A coin is not an instrument of gaming 
within the meaning of s. 11 of Bombay Act III 
of 1866. Ап instrument of gaming means an imple- 
ment devised or intended for that purpose, Ем- 


PRESS v. VITHAL BUAICHAND 
[L L. R., 6 Bom., 19 


15. в. 14— Соттоп gaming- 
howse—Nuisance—Penal Code, s. 268.—A common 
gaming-house is one which is kept or uscd for profit 


or gain, and may constitute a public nuisance; but 
it cannot be held, in the absence of evidence of any 
actual annoyance to the public, that every person who 
admits gamblers into his house, and all persons who 
game thercin, аго guilty of a public nuisance within 
the meaning of s. 268 of the Penal Code, Reo. 
е Нас Naot > T Bom., Cr., 74 


16. —_—— Bombay Acts IV of 1887 
and І of 1800, в. 19—Coins— Instrument. of 
gaming—Meaning of the expression.—A coin ів not 
ап “instrument of gaming” within the meaning 
of в. 12 of Bombay Act IV of 1887 as amended 
by Bombay Act I of 1890. The expression “ instru- 
ment of gaming,” as used in s. 12 of the Act of 
1887, means an implement devised or intended for 
that purpose. Imperatriz v. Vithal, I. L. Ry 6 
Bom., 19, followed. QUEEN-EMPRESS v. GOVIND 

[L L. В, 16 Bom., 283 


17. — ——— Bombay Act IV of 1887, 
вв. 3, 4—Common gaming-house—Rain-betting 
What constitutes gaming.—The accused kept а shed 
where large numbers of people assembled for the 
purpose of betting on the quantity of rain which 
might fall in a given time. The instruments used 
for measuring the quantity of rainfall were two: a 
rain-gauge and a gutter attached to the roof of the 
shed. Тре’ accused, who registered the quantity of 
rainfall, were entitled to в commission on each bet, 
They were charged, under s. 4, cle. (5) and (с), of 
Bombay Act IV of 1887, with keeping the shed for 
the purpose of a“ common gaming-house.” Held 
that Bombay Act IV of 1887 did not apply to 
betting. The shed in question was undoubtedly а 
common betting place, and tho instruments used 
wore instruments of betting, but there ів no law in 
India which makes betting illegal. There is a 
distinction between betting and gaming. There 
must be а ваше before there is gaming; apd to 
constitute a game, there must be a contest, and an 
active participation of certain persons is also neces- 
sary. In the present case there was no contest, no 
players,and no active part taken by the betters who 
merely watched the falling of rain. Rain-betting is 
therefore not a game, and the place where it wi 
carried on not a “ common gaming-house." QUEEN- 
Емрвквв e. МАВОТТАМРАВ MOTIRAM 

[L L. R., 13 Bom., 681 


18. —— ——- Bombay Acts IV of 1837 
and I of 1800, в. 8— Betting on rainfall— 
“ Соттоп gaming-house "—" Instrument of gam- 
ing”— Used” — Meaning of these words in a. 8 
of the Act.— The accused rented a place near a public 
road at Bombay at R250 a month, There they 
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GAMBLING—continued. 


shed containing eleven pedhis or stalls. In 
ntre of the shed they put up, in а prominent 
position, в clock for keeping accurate time. The 
stalls were let out to certain persons, each at the rate 
of В 0 я month. The roofs of several adjoining houses 
surrounded this place. From one of these roofs rain 
fell into the place. Numbers of people resorted to 
this place for the purpose of rain-betting. The rain- 
betters staked certain sums of money on the chance 
whether the rain would fall or would not fall within 
в certain time, Aftre making the bets, the parties 
betting would go to one of the atall-keepera, and get 
bim to register the particulars of the bet in & book 
kept for the purpose, and each deposited with the 
stall-keeper the amount staked. The bets as to rain 
falling were determined by persons at the place 
secing the rain falling in а stream from such of the 
roofs of the adjoining houses as had been chosen by 
the betters on making the bets, and seeing also the 
time, by the clock, if there was any doubt as to the 
time. After the bet was determined, the winner 
received from the stall-keeper the amount of the 
stake. Under these circumstances, the accused were 
charged before the Chief Presidency Magistrate with 
ting the offence of keeping в “ common 
gaming-honse ^^ under s. 4, cls. (a), (2), and (c), of 
the Bombay Gambling Act (IV of 1887), as amended 
by Act I of 1890, On a reference by the Magistrate 
under в, 432 of the Code of Criminal Procedure (Act 
X of 1882),—Held that to bring the place in ques- 
tion within the definition of a“ common gaming- 
house” in в. З of the Rombay Gaming Act (IV of 
1887) as amended by Bombay Act I of 1890, the 
instrument of gaming or wagering must be in the 
place itsclf, either kept there, cr brought thero 
and used there, for profit and gain. It is not 
sufficient that wagers are made in the place 
upon or by means of some article or other which is 
ontside the place. The roofs of the houses surround- 
ing the place in question could not therefore be 
regarded as “ instruments of gaming, either kept or 
used therein,” within the meaning of s. 3 of the Act. 
Held also that the word“ used” in s, 3 of the Act, 


gaming,” even though it may not have been speci- 
ally devised or intended for that purpose. Held per 
TELANG, J., that neither the stalls nor the books in 


which the bets were registered, nor the 

and deposited with the stall-keeper, wer: 
of gaming or wagering. QUEEN-EMPRESS г. KANJI 
Внімл 4 is med 17 Bom., 184 


19. —— — —- Bombay Act IV of 1867, 
вв. 4, b, and 7—Proof of keeping or of gaming 
in a common gaming-house— Presumption— Evi- 
dence.—A number of persons were found by the 
police in a closed room in the upper storey of a house 

mbling with dice and having cowries and money 
Before them, They were convicted under 
Bombay Act IV of 1887. Held, confirming the 
conviction, that under s. 7 of the Act the facts found 
were evidence (until the contrary was shown) that 
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GAMBLING—coscluded. GENERAL OLAUSES CONSOLIDA- 
the room was used as a common gaming-house, and | TION ACT (I OF 1868)—continued. 
that the persons found therein were there present for | ———  — - — ol (5) 


the purpose of gaming. 
Умыт. . . 


GAMBLING ACT (XXI OF 1848). 


See CASES UNDER ConTRACT—WAGERING 
Сомтваств. 
See Tazı MANDI CurTTIES. 
[8 B. L. R., 419, 415 note 


Quxzx-ExPRESS ©. Bar 
L 


GAMING-HOUSE. 


Sea MADRAS PoLIOR AoT, 1888, s. 42, 
R., 19 Mad., 200 
See Mavras Towns NUISANCES Аст, 
в. 73 . - L L. R., 18 Mad, 46 


GANJAM AND VIZAGAPATAM 
AGENOY COURTS’ ACT (XXIV OF 
» 


See Hick COURT, JURISDICTION ОР— 
MADRAS—CRIMINAL. 
[L L. R., 14 Mad., 191 
See LIMITATION ACT, 1877, 8. 12. 
[L L. R., 14 Mad, 365 
See Ввутвтон— Сүг, САВЕЗ. 
[L L. R., 16 Mad, 229 
See TRANSPER ОР CIVIL CASE—GENERAL 
Cases . LLB, 13 Mad., 920 
See VALUATION ор SUIT— APPEALS, 
L. R., 22 Mad., 162 


GAZETTE, GOVERNMENT, 


See EvrpENCE—CIVIL Савив —Мівскт- 
LANEOUS — DOCUMENTS—GOYERNMENT 
GAZETTE . . У. В., 1864, 50 

See EVIDENCE—CRIMINAL Caszs— Gov- 
ERNMENT GazettE . 7 B. Г. B, 68 


GENERAL AVERAGE. 


Seo Surerima Law, 
R., 17 Calo., 862: L, R., 16 L A., 240 


GENERAL CLAUSES CONSOLIDA. 
TION ACT (1 OF 1868). 


See ATTACHMENT— SUBJECTS OP ATTACH- 
MENT—PROPERTY AND INTEREST IN 
PROPERTY OF Various KINDS. 

(LL.B, 14 All, 30 
8. 1—4 Include.” —The word * include ” 

id other clauses of s. 1 of Act I of 1863 

is intended to be enumerative, not Hi 

Empress v. BAMANIYYA . І.І. В.,9 Маа, 5 


——--- s3, 


See STAMP Аст, 1879, вон. I, авт. 5. 
[L L. B43 Bom., 87 


‘Vou. п 


See Jorispiorion от Стүш Court— 
Fonziox Амр Native RULERS, 

[L L. B., 9 Calo., 585 

See MonTGAGE—SALB OP MORTGAGED 
ProrerTy—Ricuts OP MonTGAGRES. 

L. R., 23 Calo., 83 

See TRANSFER ОР PROPBRTY ACT, в. 

[L L. Е., 23 Cal 


сів, (5), (6). 
See TRANSFER OP PROPERTY Аст, 
(LLB, 13 All, 488 


— a (18). 
See MAINTENANCE, ORDER ор CRIMINAL 
Cover as To . LL, R., Ө All, 240 


See BENTENCE—IMPRISONMENT—IMPRI- 
SONMENT GENERALLY. 
W. В., Or., 3 


08 
I. L. R., 9 All, 240 
в. 3. 
See FISHERY, RIGHT ov. 
(LL R., 20 Calo., 446 


See LIMITATION Аст, 1877, ART. 132. 
[L L. R., 9 Bom, 983 


—- oL а). 

See LIMITATION Аст, 1877, ART. 177. 
L R, » 

Stamp Acts, 1863 and 1869, 

а. 2, and sch. 8—Repeal by Act XIV of 1870, 

Effect of.—By force of s. $, cl. (1), of Act I of 

1868, the mere repealing of s. 2 and ih ое 

Act XVIII of 1869 by Act XIV of 1870 did not pe. 

зе revive the repealed portions of Act X of 1862. 

ANONYMOUS . . . 7 » Ар. 9 


oL (9). 
‘See Liurration Аст, 1877, в. 
[L L, R., 18 а, 185 


в. 5, 
See Слхтохмикт MAGISTRATE, 
[L L. R., 8 Mad, 350 
See SENTENCE —IMPRISONMENT—IMPRI- 
SONMENT IN DEFAULT OP FINE. 


[7 Bom, Cr., 76 
в. 6. 

See APPRAL—RIGHT oF Eryri 
ор REPEAL он xL 1 Ail, 008 
Е Soo oo Ta 
L L. В, 5 Calo, 250: 4 O. L. R 23 
L L. R, All, 785 

Ses Basaar TaNancy Аст, ss. 20, 31. 
L. R., 14 Calo., 558 
L L. E, 15 Calo., 978 
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GENERAL CLAUSES CONSOLIDA- 
TION АСТ (1 OF 1868) —continued. 

See СЕВТІРІСАТЕ ОР ADMINISTRATION— 
RIGHT то вгв ов EXECCTE DECREE 

WITHOUT CERTIPICATE. 
[L L. È., 16 AIL, 259 
See COMPANY—FORMATION AND RkOts- 
TATION . — . LL, Е, AIL, 349 


See  Cosrs—SrECIAL — CASES — SMALL 
Сасвв Court Suits, 

т, R., 94 Calc., 300 

І L. R., 21 Bom, 779 

See EXECUTION op DECRER—EPFECT oF 

CHANGER oy LAW PENDING EXECUTION. 

[L L. R., 2 Bom., 148 

I. L. R., 3 Вош., 214, 217 

LL 163 


See LANDLORD AND TENANt—BUILDINGS 
ON LAND, RIGHT TO REMOVE, AND 
CoMPENSATION POR IMPROVEMENTS ON 
Гахр . ІІ. В. 13 Mad, 602 

See LIMITATION Act, 1877, Авт. 179 
(1871, авт. 167)—LAW APPLICABLE TO 
APPLICATION FOR EXECUTION. 

[11 Bom., 111, 116 note 

I. L. R., 9 Calc., 446, 644 
I. L. R., 7 Bom., 459 

L L. R., ll Calc., 55 

See MORTGAGE—FORECLOSURBE—DEMAND 
AND NOTICE OP FORECLOSURE. 

[L L. R., 15 Calc., 357 

See OFFENCE COMMITTED BEFORE PENAL 
CODE CAME INTO OPERATION. 

[L L. R., 3 Calc., 225 
L L. R. 1 All, 699 


See SPECIAL OR SECOND APPRAL—ORDERS 


SUBJECT OR NOT TO APPEAL. 
[L L. R., 15 Calc., 107 


I. L. R., 13 Calc., 436, 505 
I. L. R., 15 Calc., 357 


1. « Proceedings,” Meaning of — 
Service of notice of foreclosure.—The proceedings 
referred to in в. 6 of the General Clauses Consolida- 
tion Act (I of 1868) are not necessarily judicial pro- 
ceedings, but ministerial proceedings, as, e.g, the 
service of notice of foreclosure. UMESH CHUNDER 
Das e. Сномснон Osma . 1. L. R., 15 Calc., 857 


a. M — Proceedings Procedure— 
Ciril Procedure Code, 1877-82, а. 8— Proceedings. 
in execution of decree commenced before Act X of 
1877.8. 6 of Act I of 1868 covers proceedings taken 
in execution of decree which have been commenced 
before Act X of 1877 came into force. — Per GARTH, 
C,J.—AÀ suit ip a “Judicial proceeding,” and the 
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GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OF 1868)—continued. 
words “any proceeding” in s. 6 of Act I of 1868 
include all proceedings in any suit from the date of 
its institution to its final disposal, and therefore in. 
clude proceedings in appeal. The word “ procedure 
in в. 3, Act X of 1877, has not the same meaning as 
the word “ proceedings" in the above-mentioned sec- 
tion, Коміт SINGH r. MEHERBANS KORR 
(I. L. R., 3 Calc., 662:2 С.І. R., 801 
Вувкот HossEIX e. MAJIDOONIS8A 
[8 C. L. R., 208 
Nanig HOsszIN е. Ввзех CHAND ВЕВВАВАТ 
(3 C. LR, 437 
8, ———  -——— Pending proceedinga— 
Effect of repeal.—An appeal having been filed on 
the 10th April 1879, а memorandum of objections 
under в. 561 of the Civil Procedure Code was filed 
by the respondent on the 18th September 1879 before 
the actual hearing which took place in July 1880, 
Held that the memorandum under в, 561 of the Code 
as amended by в, 86 of Act XII of 1879 ought to 
have been filed not loss than seven days before the 
date fixed for hearing, and was therefore inadmissible. 
On an application for review,—Held per MACLEAN, 
J» distinguishing the case of Ratansi Kullianjs, 
„ В. 2 Bom., 148, that nothing having been done 
and no proceeding having been commenced by the 
respondent up to 31st May 1879, under the Procedure 
Code as it existed prior to that date, the filing of the 
memorandum was governed by the present Code as 
amended, and it was therefore admissible. Held per 
ing been filed before Act 
XII of 1879 was passed, wasa proceeding within the 
meaning of в. 6 of the General Clauses Act, I of 
1808, and that the new Act therefore did not affect 
the appeal, Ram Gonn Jucopes г. Deno Box- 
DHU SRI CHUNDUN MOHAPATTER 
d [9 C. L. R., 281 


4. Criminal Procedure Code, 
1882, s. 558—Change of procedure— Effect on pend- 
ing trial.—S was tried by a Sessions Court in Decem- 
ber 1882 on charges some of which were triable by 
assessors, others by jury. Before the trial was con- 
cluded, the Code of Criminal Procedure, 1882, came 
into force. By s 269 of that Act, all such charges 
are to be tried by jury. By s. 568 of the same 
‘Act, the provisions of that Act are to be applied, as 
far as may be, to all cases pending in any Criminal 
Court on Ist January 1388. Held that, by virtue 
of в. 6 of the General Clauses Act, 1868, the trial 
must be conducted under the rules of procedure in 
force at the commencement of the trial. SRINIVASA- 
CHARI». QUEEN LL. R., 6 Mad, 888 

B. — —— Deccan Agriculturists’ Re- 
lief Act Amending Act, XXII of 1889— Decree, 
Execution of—Attachment - Sale—Proceeding— 
Deccan Agriculturist? Relief Act, 1879— Effeot of 
repeal.—On the 7th of September 1570, the appli- 
cant obtained a money decree against agriculturist 
defendants, and, having made five applications for 
execution up to 1879, realized a part of the judgment- 
debt. On the 2nd of September 1882—that is, after 
the coming into force of Act XVII of 1879—the 
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creditor made his last application for recovering the 

balance by attachment and sale of the lands of the 

debtors, “On the Ist of February 1883—whilo the 


above application was pending—Act XVII of 1879 
was amended by Act XXII of 1892 so ав to prohibit 


the sale of the immoveable property of agriculturists | 


in execution of a decree, even though such decree 
was passed before the date of the Act. Held, not- 
withstanding the provision of s. 6 of the General 
Clauses Act, I of 1868, and the attachment of the 
lands before the coming into operation of Act XXII of 
1882, that the order for sale, having been made subsc- 
quontly, was illegal, aud should bc set aside, Sumry- 
Ram ПРАВАМ ғ. Кохива I. L, R., 8 Bom., 840 

6. — — — — — Limitation Act, 1871, 
Operation of — Appeals and applications.—The Li- 
Mmitation Act, 1871, came iuto operation from lst July 
1871, with respect to appeals and applications, апі 
was not controlled by the General Clauses Consolidation 
Act, 1568, a 6. Шошир LAKSHMAN г. NARAYAN 
Manssmvag . . . . Ш Bom, 1 

BALKRISHNA г. бамазн . 11 Bom, 116 note 


T. ———_____ Limitation Acts, 1871 and 
1877—Effect of repeal.—Under в. 6 of Act I of 
1868, the repeal of Act IX of 1871 by Act XV of 
1877 did not affect any proceedings commenced be- 
fore the repealing Act came into force. In re Ra- 
tansi Kalianji, Г. L. R., 2 Bom., 148, followed. Вк. 
HARY LALL v. GOBERDHAN LALL 

[L L. R., 9 Calc., 44i 13 C. L. R., 431 

8. - — - Registration Acte—Effect 
of repeal of Act.—By в. 6 of the General Clauses 
Act, a suit is to be governed by the Registration Law 
in force at the institution of the suit, and not by 
that which may be in force when it comes on for 
hearing. OGHRA SINGH v. ABLAKHI Коовв 

П.І. R., 4 Calc., 586: 3 С.І, R., 494 


27 — Repeal of Registration 
Act VIII of 1871 by III of 1877— Proceedings, 
+ Held that, under the provisions of s. 6 of Act lof 
1868 (the General Clauses Act), proceedings must be 
Governed by the Act in force at the time when they 


Were instituted, MAHOMED HOSSEIN v. Нараг AB- 
DUAR. L L. R., 3 Calc., 727 
10, ——- — Stamp Act, X of 1862, e. 8 


—Offence under Stamp Act, 1862.—By s. 6 of Act 
Iof 1868, an offence committed under s. 3 of Act 
X of 1862, whilst that enactment was in force, is still 
an offence, and may be tried under that enactment. 
ANONYMOUS. .  ,. "T Med, Ap, 8 


n. rect of repeal — Proceed- 
ings—Bengal Rent Act (VIII of 1885), s. 6.— 
The words “any proceedings commenced before the 
repealing Act shall have come into operation” in 
в. 6 of the General Clauses Act (I of 1868) include an 
appeal against a decree made before the passing of 
the repealing Act, as such appeal must be considered 
a proceeding in the original suit. In a suit between 
landlord and tenant a decree was passed by the lower 
Appellate Court on the 28th of July 1585. Under 

Provisions of the Act then in force, namely, 
VOL. п 
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Bengal Act VIII of 1869, в. 102, a second appeal to 
the High Court was prohibited. That Act was repealed 
by Act VIII of 1885, which came into force on the 
Ist of November 1886, t Act allowing an 
appeal to the High Court in suits similar to the one in 
question. A second appeal to the High Court in 
that suit was filed on the 18th of November 1885, 
Held that no appeal ву. HURROSUNDARI DABI v. 
Brosonarr Das Mawar . Т.Г. R., 18 Calo., 86 


12. —- -——- Bengal Tenancy Aot 
(ТТИ of 1885), s. 170— Decree for rent under Ben- 
gal Act УШТ оў 1869— Attachment. under decree 
obtained under Rent Law of 1869, subsequently to the 
passing of Act VIII of 1885— General Clauses Con- 
solidation Act (I of 1868), s. 6.—Before the Bengal 
Tenancy Act of 1835 came into operation, a deeree for 
rent was obtained under Bengal Act VIII of 1869, 
After the Bengal Tenancy Act of 1885 had become 
law, the tenancy in respect of which the rent had 
become due was attached in execution of such decree, 
A claim was subsequently put in to the attached 
Property by third person, which claim was dis 
allowed aa being forbidden by в. 170 of the Bengal 
Tenancy Act of 1885. Held that the Provisions of 
the Bengal Tenancy Act of 1885 were applicable to 
the proceedings ia execution, the term “ p ings” 
in s. 6 of Act I of 1868 not including proceedings in 
execution after decree. Рев NARAIN Durr v. 
NARENDRA KRISNA LL.B, 16 Calc., 967 


GENERAL CLAUSES CONSOLIDATION 
ACT (I OF 1887). 


в. 8, cl. (18). 
See VALUATION ОР SUIT— APPEALS. 
(LLB, 13 AIL, 390 
L L. R, 15 All, 368 


в. 7. 


See SANOTION зов PROBSBOUTION—EX- 
PIRY OF SANOTION. 
[L L. В, 22 Calo., 176 


GHATWALI TENURE, 


1. Nature of 
tenure, - Ghatwali tenures are 
subject to condition of service. 
v. MONORUNJAN SINGH , . . БМ. В, 101 

2. Chakeran temure 
—Grant of ghatwali tenwre.—In the absence of len; 
usage, a ghatwali grant confers a mere chakeran 
ing or interest. IN RE SARWAN SINGH 

[2 Ind. Jur, N. 8.,149 

8. ———-—— Ghatwale of 
Khurruckpore—Perpetwal hereditary tenure. Tho 
ghatwals of Khurruckpore hold а perpetual heredi- 
tary tenure at a fixed jumma payable in money and 
service, and cannot be evicted by the zamindar exe 


tenure—Porpetwal 


perpetual holdings 


RELANUND SINGH 


cept for misconduct, MUNRUNJUN SINGH e, Leg- 
LANUNDSINGH — . 05. 9W.R,84 
4. Right of resump- 


tion when service not required.—In the absence of 
623 
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express words to the contrary, ghatwali lands held 
under а lease which neither confirms nor recognizes 
the preexisting status of the ghatwals, nor confers 
on them any right other than that of holding the 
lande at в fixed rate as long as ghatwal service is re- 
quired from them, are resumable by the zamindar 


Shen that service fanolonger required. _LBELANUXD 
Siwon о. автах хон . & W. R., 298 
5. Right to hold 


tenure on cessation of serrice.—When ghatwals hold 
land, not under а sanad conveying an hereditary in- 
defensible right, bnt on payment of в quit-rent, 
with enjoyment of the profite of the land in lieu of 
wages, such ion, however long, would not 
entitle them to hold the land at а fixed jumma, or to 
retain & portion of the land after they have ceased to 
perform the duties for which the land was assigned 
ќо Шеш. LEELANUND SINGH r. NU88EEB SINGH 
[6 W. R, 80 
e. Succession to  ghatwa 
tenure—Female holder.- Succession to ghatwalis 
ia regulated solely by the nature of the ghatwali 
tenure which descends undivided to the party who 
succeeds to and holds the tenure as ghatwal А 
woman is not incapable of holding в ghatwali tenure. 
Ковтоовл КоомАвЕЕ r, Мохонов DEO. Gover: 
MENT г. Мохонов DEO . W. R., 1864, 39 
T. —— Descent of ghat- 
wali estates—Females.—A ghatwali estate is not 
necessarily held by males to the exclusion of females. 
Doorca Реввнар SINGH ғ. DooRGA Koorrer 
[20 W. R., 154 


8, — — — — —  — — Services dispensed 
with. — Although in custom the ghatwali tenure 
descended from father to son, no succession was legal 
or valid till confirmed by the zamindar and reported 
by him to the Government authorities. Where 
Government has dispensed with the services of the 
ghatwals, the zamindar is under no obligation to 
continue to appoint, and may, on a vacancy occur- 
ring, settle the tenure ва he pleases. MAHBUB 
Hos8BIN e, PATASU KUMARI 

[1 B. L. B., А. C, 120: 10 W. R., 179 

9. — Power of Commi 
sioner РА Revenue—Disqualification—A Commis- 
sioner of Revenue is not warranted by law, on the 
demise of a ghatwal, in considering the eligibility of 
rival claimants tothe tenure (a perpetual and descend- 
ЗЫ onc), and in rejecting the claims of the natural 
heir on considerations purely moral,—e.g., his having 
evinced a want of filial respect and dutiful feeling to 
his father. Larn DHARER Roy г. Broyo LALL 
Smau . 10 W. В.,401 


10. Right of succes 
sion to ghatwali tenure in Beerbhoom—Beng. 
Beg. XXIX of 1814, в. 2— Descendants,” 
Meaning of—Impartible property—Separate pro- 
perty—Hinds law, Mitakshara,—Ghatwali tenures 
in Beerbboom are tenures to be held in perpetuity, and 
are descendible from generation to generation subject 
to certain conditionsland obligations, and it would be 
inconsistent. with the true character of these tenures 
to hold that the Legislature intended that they should 
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devolve on issue of tfe body only, and поё on heirs 
generally according to the law which may govern 
such succession. The word “ descendants” therefore 
in s. 2 of Bengal Regulation XXIX of 1814 is not to 
be construcd in ite restricted meaning, but includes 
the widow of a deceased ghatwal, who may therefore 
be one of his heirs. Zall Dharee Roy v. Brojo 
Lall Singh, 10 W. R., 401,and Kustoree Koomaree 
v. Monuhur Deo, W. R., Gap Number (1864), 39, 
referred to, Whero a ghatwali tenure was admittedly 
impartible and governed by Mitakshara law, and the 
only heirs were the widow and the brother of the late 
ghatwal,— Held (it being found on the evidence that 
the brothers had separated, and that the ghatwali 
tenure was the exclusive property of the late ghatwal) 
that his widow was his heiress according to Mitak- 
shara law. Although, according to the decision of the 
Privy Council in Chintamun Singh v. Nowlukho 
| Koonvari, I. L. Ry 1 Cale, 153 : 13 №. Ry Р.С. 

21, impartible property is not necessarily separate 
Property, yet semble that with reference to the 
Peculiar character of ghatwali tenures as described in 
Regulation XXIX of 1814 they were intended to be 
the exclusive property of the ghatwal for the time 
being and not joint family property in the proper 
sense of the term, CHHATRADHARI SINGH r. ŠARA- 
SWATI KUMARI . . LL. R, 82 Calc., 156 


11. ——— Suit for khas possession of 
ghatwali lands— Lands in decennially-settied 
estate.—AÀ suit for khas possession by Government 
will not lie in respect of ghatwali lands admit- 
tedly included in a decennially-scttled estate. GaDHA- 
DHUR BANERJEB v. Government . 6 W. R., 396 


12. — — — Ghatwal becoming do- 
faulter—Beng. Reg. XXIX of 1814—Transfer 
of fenure.—When a ghatwal becomes в defaulter, 
it is in the power of the authorities, according 
to Regulation XXIX of 1814, to transfer his tenure, 
and that power is not put an end toby the money being 
offered before the tenure is actually made over to 
jother person. CHITTRO NARAIN SINGH TEKAIT v. 
ASSISTANT COMMISSIONER OF SONTHAL PERGUNNAHS 


. В. 


18. ———— Resumption and assess- 
ment—Beng. Reg. I of 1793, s.8, cl. 4.—The ghat- 
wali lans in the zamindari of Khurruckpore are not 
liable to resumption and re-asscssment under cl. 4, 
в. 8, Regulation I of 1793, relating to thannah or 
police establishments, LERLANUND SINGH ©. GOVERN- 
MENT ОР BENGAL 

I4 W. R., P. C., 77: 6 Moore's I. A., 101 


= -— — Resumption of 
е fenure—In 1776 a rent-free sanad was 
granted to M for having put down wild elephants, 
the consideration in future being to cultivate, and 
keep up а body of men, and take careof the raiyats. 
М died, and а fresh sanad was in 1786 granted to 
К and R, they being thought to be his heirs ; but in 
1807, M's true heirs having established their title, the 
Government gave them a fresh sanad in lieu of tho 
ono to К and R, reciting the circumstances ; both 
these sanads were to cultivate, keep up atody of men, 
keep off elephants, and attend to the safety of the 
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raiyats. Held that this was not service tenure that 
could be resumed, and the subject of service tenures 
was caplaincd. Foxes г. Mik MABOMED Такт 


14 W. R., P. C., 28 
13 Moore's I. A., 438 
15 —-— Terms implying 
hereditary tenure—Construction of grant.—Suit 
for resumption of а ghatwali tenure. Held that the 
вала in this case was perwoual to the grantee, and 
that it did not confer on his descendants or repre- 
sentatives hereditary transferable and permanent 
tenure at & fixed rate. Held also that the clearest 
and most precise definition, such as istemrari and 
maurasi, with the addition of nuslun ba nuslun (from 
geuei to geueration), would be necessary to 
support theappcal Sowa v. LEELANUND SINGH 
[5 W. R., 290 


16. — — ——- Assessment of rent—Eri- 
dence of grant—Former dismissal of suit for rent. 
—Long possession (presumably from the Deceunial 
Settlement) and gradual cultivation by в ghatwal on 
Payment of a quit-reut (and uot merely possession 
without cultivation) are evidence of an implied grant 
which protects the ghatwal from enhancement or 
avscesment on the land socultivated. An adjudication 
by в competent Court made sixty yearsago demining 
the landlord’s claim to rent from the ghatwal is evi- 
dence of the highest order as to the right of the 
ghatwal in a suit brought by в landlord for в declara- 
tiou of right to take rent in future. ERSKINE v. 
Maxick SINGH GuatwaL, . 6W.R.,10 


17. Suit to assem 
ghatwal—Act X of 1859, вв. З and 15.—Where it 
was admitted that the ghatwal defendant's tenure 
dated from a time anterior to the Decennial Settle- 
ment, and before the creation of the zamindari, the 
defendant is protected, whether under в. З or under 
в. 15, Act X of 1859, from any fresh asscesment. 


ERSKINE v. GOVERNMENT =. . 8 W. R., 232 
18. Enhancement of rent— Here- 
ditury tenure—Services, Cessation of—Act XI of 


1859, s. 87.— The plaintiff, an auction-purchaser 
of a zamindari at a sale for arrears of revenue, sued 
in 1868 to eject the defendants from certain mouzahs 
included in the zamindari, and which were held by 
the defendants under a ghatwali tenure, on the 
ground that the service for which the grant was 
made was по longer required, and that tho sanad or 
grant contained no of inheritance. Tho defen- 
dants proved that the grant was made in the year 
1743 to M, after whose death the land was in the 
possession of M’s heirat-law prior to the Perma- 
nent Settlement ; and that he and his ancestors had 
enjoyed uninterrupted possession in direct succes- 
sion from a period prior to the Permanent Settlement. 
at a quitrent of B61 per annum. The Collector 
appeared on behalf of the Government, and stated 
that the ghatwali services had not been dispensed 
with by the Government, but might be required at 
any time. Held tho plaintiff was not entitled to 
eject the defendants. Per PEACOoK, C.J.—The caso 
falls within, uud is protected by, s. 37 of Act XI of 
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1859. Per Trevon and Jackson, JJ. - S. 37 of 
Act ХІ of 1859 docs not apply to the case. Quere 
—Is the zamindar entitled to enhance the rent of 
a ghatwal in lieu of service? КООІРЕЕР NABAIN 
SINGH e. Монарко SINGH. 
[B. L. R., Sup. VoL, 559: 6 W. R., 190 
Held on appeal to the Privy Coancil,—A pur- 
chaser at an suction-sale cannot, where lands are 
held under an hereditary gbatwali tenure originally 
created before the Decennial Settlement and at а 
fixed rent, resume those lands on the suggestion 
that tho ghatwali services are no louger required. 
The omission of words of inheritance does not show 
conclusively that в sanad is not hereditary : it being 
shown that а ghatwali tenure had descended from 
father to son for several generations, it was held 
that it was an hereditary tenure. KOOLDEEP NA- 
BAIN SINGH с, GOVERNMENT OF INDIA 
[11 B. L, R., 71 
14 Moore's 1. A., 247 


19, ————— Grants prior to 
Permanent Settlement—Beng. Reg. VIII of 1798, 
2. 51, cl. 1— Enhancement of rent, Swit for.—Where 
grants of land had been made prior to the Permanent 
Settlement on ghatwali tenure at в fixed rent, and 
the Government subsequently dispensed with the 
services on the part of the zamindar,— Held, in a suit 
by the zamindar to enhance the rents, that ва long as 
the ghatwals were able and willing to perform the 
services, the zamindar had no right to enforce payment 
of an enhanced rent on the ground that the services 
were no longer required. The ghatwals are depen- 
dent talukhdars within the meaning of Regulation 
VIII of 1793, and aro protected from enhancement by 
cl. 1 of в. 61 of that Regulation. 

SINON r. MUNRUNJUN SINGH 
[L L. R., 8,Calc., 251 

20, —— — — —— —Hesumption— 
Purchaser at auction-sale, Rights of —Beng. Reg. 
XLIV of 1793—Enhancement of rent — Refund y 
recenue.—W here, prior to the Permanent Settlement, 
grants of land had been made on ghatwali tenure 
at a fixed rent, and the Government ubsoquently 

d, 


ensed with the performance of the 
services on the part of the zamindar,—Held, in 
а suit by the zamindar to resume the lands, that 
as long ва the ghatwals were willing and able to рег. 
form the servicos, tho zamindar had no right to 

an end to the tenure on the ground that the servi 

were no longer required. A purchaser at a sale for 
arrears of Government revenue is not entitled, under 
Regulation XLIV of 1798, to cancel а ghatwali 
tenure created subsequently to the Permanent Settle- 
ment. Quere— Whether he would be entitled to 
enhance the rent. Where lands granted on ghat- 
wali tenure were, in accordance wit! в decision of 
the Special Commissioner, resumed by Government, 
who made a settlement with the ghatwals, under 
which the latter continued to pay to the Government 
half the sum assessed as revenue, resorving the other 
half to themselves, and the resumption-proceedings 
were subsequently reversed by the Privy Council, 
— Held that tho ghatwals were entitled to a refund 
of the sum paid by them to Governmont loss tho sum 
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which tbe zamindar ought to have received from 
them for reut during the time they had paid to 
Government. LERLANUND SINGH г. MCNORUNJUM 
SING. MUNORUNJUN SINGH v. LEELANUND мон 
08 B. L. R., 124 

L. В. L A., Sup. Vol, 181 


91. ———— Resumption —Compensation.— 
In the Kburruckpore ghatwali mchals the profits of 
the lauds, miuus the quit-rent paid to the zamindar, 
reprosented the remuneration given to the yhatwi 
for police services, Government illegally resnmed 
those lands, dispensing with the services of the ghat- 
wals, and settled the tenures with the ghatwals at 
half the rent current in that part of the country. 
The resumption proceedings having been set aside, 
it remained to determine to whom and in what pro- 
portions Government should refund the half jumma 
taken by it as rent from the ghatwals during tl 

iod of settlement. Held that, inasmuch as the 
rendered no service during the period of 
settlement, the moiety of the jumma retained by them 
was ample compensation for auy loss they might 
have sustained, and the zamindar was entitled to 
reccive the whole of the moiety taken by Government, 
partly as quit-rent due to him and partly as compen- 
sation for loss of the ghatwals’ services during the 
continuance of the settlement. LERLANUND SINGH 
v. GOVERNMENT . . $B.L В. A. C, 114 


93. — — —. Acquisition of land—Com- 
pensation.—Where land forming part of a ghatwali 
tenure in the district of Beerbhoom was taken up for 
public purposes, — Held that neither the zamindar nor 
the under-tenants of the ghatwal could claim а pro- 
gertionsta share in, the eompensstien money payable 

г such land. The money so obtained carries with 
it all the incidents of the original ghatwali tenure, 
and the ghatwal for the time being is entitled only 
to the interest aceruing therefrom during his life- 
time. Вам CHUNDER SINGH v. Jours JUMMA 
Кнлн . 14 B. L. В, Ap., 7: 38 W. R., 376 


38. ———— Dismissal of ghatwal— 
Jurisdiction of Civil Court.—The Civil Courts c: 
not interfere to reinstate a ghatwal, who has been 
missed by the police authorities, in the land which he 
formerly held as phatwal. The right to possess the 
lend depends on the tenure of the office. DEBEE 
NARAIN SINGH с. SREE KISHEN SEIN 

QW. В, 321 


94. 
ghatwal— Forfeiture of tenure on dismissal.—The 
Gismissal of a ghatwal will carry with it the forfci- 
tore of his tenure, SECRETARY Ор STATE г. PORAN 
Since... LLB, 6 Calc., 740 


-Arrears of rent, Liability of 
successor for—Service tenure.—A, the holder 
of в service tenure, subject to a quit-rent to the 
zamindar, died, leaving his rent for the last three 
years unpaid. В, his son, succeeded him in the 
tenure. Held that the zamindar could not sue В as 
A's successor in the tenure for A's arrears of rent. 
Numonge Siwon v, Мариов Умон 

ОВ, L, R., А. C., 195 
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See NILMONER SINGH r. BUKRONATH SINGH 
(10 W. B., 255 


——— Debts of deceased holder, 

ity for.—The rents ofa ghatwali tenure are 
not liable for the debts of the former deceased holder 
of the tenure. Bivopk RAM SKIN v. DzPUTY Com- 
MISSIONEK ОР THE SONTHAL PEROUNNAHS 


. С, on review, 7 W. R, 178 


Power of alienation—Trans- 
twal cannot, give a pottah of his 

ghatwal. The righta 
1 in his tenure last ouly 
JoowswUR SIRKAR с. NIMAI KARMA- 
1B.L.R,8.N,7 


— ——.— Reg. ХХІХ of 
1814—Alienation by ghatwal in Beerbhoom—Eject= 
ment by Court of Wards.—A ghatwal of Beerbhoom 
granted а lease fo 4. After A und his heirs had been 
in possession of the lands under the lease for sixty 
years, a surburakar appointed by the Court of Wards 
for the estate of the heir of 4’s lessor, then a minor, 
entered upon the lands, and ejected the person 
then in possession under the lease, Held that, note 
withstanding the ghatwals of Becrbhoom (indepen- 
dently of the recent Statute) had not the power 
of alienation, still, having an estate in perpetuity 
во long as the wervices were performed and the rent 
paid, the lease could not be regarded as a nullity, and 
the surburakar was not justified in ejecting the 
tenant without legal process, RUNOOLALL DEO е. 
Derry CowissioNER OP BEERBHOOM. DEPUTY 
Соммиазтохив or ВвЕВВНООМ r. RUNOOLALL ко 
[Mareh., 117 : W. R., F. B., 34 

1 Ind. Jur., O. В., 34 : 1 Hay, 200 


29. - - Ghatwale of 
Beerbhoom, Leases granted by.—Permancut lenses 
granted by the ghatwals of Beerbhoom prior to tho 
Deccunial Settlement, for the due performance of the 
police duties for which the lands were originally 
granted to the ghatwals, and which have been held 
from generation to generation, cannot be set aside at 
the instance of the present sirdar ghatwals. The 
creation of such under-tenures is not beyond the 
powers of the phatwal. MUKURBHANOO DEO г. 
Ковтоонл КоохмлнЕЕ . — . 6 W. В,, 816 


30. - - - Power creating 
incumbrances.—A ghatwal in the district of Be 
bhoom is not competent to grant a lease of the whole 
ог a portion of his ghatwali tenure in perpetuity. 
Ghatwali tenures in Beerbhoom are grants of land 
by the Government to individuals for the perform- 
ance of certain police duties. These tenures are 
heritable, but the incomes arising from them cannot 
be charged or encumbered by the ghatwal in posses- 
sion во ва to bind his successor. GRANT г. BANGSI 
Dro . 6B. L. R., 653: 15 W.R,38 
8L ———_—_—————— Power of ghat- 
wal to grant mokurari leases—Jungleburi leases.— 
Any presumption that there may be against the right 
of a ghatwal to grant mokurari leases cannot hold 


for his life. 
ER 8 e ee 


good against such leases, when granted in good faith, 
for the clearance of jungle. Davins e. Deng 
Manroox 03 18 W. R., 376 
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38. Sale or attach- 
ment in execution of decree.—Ghatwali tenures are 
not liable cither to sale or attachment in execution of 
decrees. The surplus proceeds of such a tenure col- 
lected during the lifetime of the judgment-debtor are 
liable to be taken in execution as being personal 
property, but profits accumulated after the death of 
the judgment-debtor are not so liable. KUSTOORA 
KooxAREE о. Віхорввлм SEIN .4 W. В., Mis., 4 


83.-— —- — —— —— Liability to at- 
tachment im execution of decree - Execution for 
rents due to ghatwal during his lifetime.—Aitor 
deduction of all necessary outgoings from the total 
renta due to a ghatwal, the residue, being his own 
absolute property, may be attached in execution of a 
personal decree against him, Bally Dobey у. Ganei 
Deo, I. І. R., 9 Calo., 888, distinguished. Kustoora 
Kumari у. Benoderam Sen, 4 W. R., Mis. 6, ap- 
proved. RAIKESHWAR DEO v. BUNSHIDHUR MAR- 
WARI . H Е . LL.B, 28 Calo., 878 


84.— —— — — — — — Ghatwals of 
Khurruck pore.— The lands of the ghatwals of Khur- 
Tuck pore are not capable of alicuation by private sale 
ог otherwise, nor liable to salo in execution of decrees, 
except with the consent of the zamindar and his 
approval of the purchaser as a substitute for the 
outgoing ghatwal. LERLANUND SINGH г. DOORGA- 


BUITY . . У. R., 1864, 240 
35, Sale of rights 
and interest in ghatwali tenure.—The proprietor К 


of the ghatwali talukh in Bhagulpore sold one mouzah 
out of it to defendant Г. Some time afterwards К?з 
right was sold in execution of a decree, and purchased. 
by plaintiff C, who obtained a sanad from the 
zamindar as ghatwal. Subsequently tho vamindar, 
having compounded with Government for a money 
payment in lieu of ghatwali services, gave G а 
mokurari pottah of the ghatwali estate. G then sued Z 
for possession of the mouzab purchased by the latter. 
Held that К had no power to sell the whole of the 
ghatwali estate (о L without the consent of the za- 
mindar; and that, when he sold a part, the interest 
which he conveyed could not be higher than what he 
himself had; accordingly when his entire rights and 
interests were sold, those of G ceased. Held that 
the zamindar, by granting а fresh ghatwali sanad, 
appointed the grantee to the office of ghatwal, and 
disallowed the sale made by К to Є. Latta Goo- 
MAN SINGH о. GRANT . . N W. R, 898 


86.————————————— Nature of such 
tenure—Sale of tenure—Misdescription in pro- 
clamation of sale—Beng. Reg. XXXIVof1M— 
In the ares of a zamindari were included at the Per- 
manent Settlement the mouzahs which made up the 
mehal of a jaghir, the succession to which was 
subject to the sanction of Government, the jaghirdar 
being bound to render public services. One-third of 
tho revenue assessed upon the jaghir mehal was 
retained by tho jaghirdar, forming no part of the 
zamindari asscts on which the jumma of the latter 
хед. Per Jackson, J.—' jaghir is held 
by в person subject either to the appointment or 
approval of Government, and with an additional 
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burden of public duty to the Government, such в 
jaghir cannot be attached and sold in satisfaction of 
the debts of the jaghirdar's predecessor in title as 
land coming into his possession from the hands of the 
deceased jaghirdar, as the appointment and approval 
of the Government deprive the jaghir of the charac- 
ter of simple heritable property. Per AINSLIE, J. 
(Gissenting)—The fact that the Government could 
dismiss а ghatwal and so cut off the descent docs 
not destroy the generally hereditary character of 
the holding, or make such lands, when included 
in the Permanent Settlement, police lands resumable 
by Government under cl 4, в. 8 of Regulation 
I of 1798. Per Мнітв, J.—Where а tenure is 
held under services which are not private or personal 
to the zamindar, but are of a public nature, a 
clamation issued for the sale of the tenure describing 
it as an ordinary rent-paying one and ignoring 
the important fact that the tenure is a service one 
is bad, and is such  misdescription of the tenure as 
would vitiate a sale held under such а proclamation. 
BuxzosATH SINGH с. NILMONI SINGH 

[L L. R., 5 Calc., 380 : 4 C. L. R., 588 


Held on appeal to the Privy Council that, whether 
the jaghir was a ghatwali tenure or not within the 
meaning of the term as applied in Regulation XXIX 
of 1814 (the zamindari being Pachit, adjoining, 
and at one time included in, Birbhoom), the jaghir 
was analogous to such tenure as decribed in the 
preamble to the Regulation. Held also that the 
nature of the tenure had not been altered by the 
Permanent Settlement, after which the services due 
by the jaghirdar remained as before public services, 
and continued to be due to the Government. That 
the zemindar became entitled only to the rent or 


.revenuo which was previously duo to the Govern- 


ment, and in respect of which he was assessed, and 
did not become entitled to the services in respect 
whereof the one-third of the rent or revenue was 
allowed as compensation to tho jaghirdar. That the 
jaghir, though hereditary, waa not subject to the 
ordinary rules of inheritance according to the Hindu 
or the Mahomedan law, but was held upon the condi- 
tion of approval of the heir by the Government. 
Thus were precluded both division of the jaghir mchal 
upon the death of the holder and alienation during 
his life. It followed that the jaghir mchal was not 
liable to attachment and sale in execution of a decree 
against the father and predecessor in estate of s 
jaghirdar so approved, as assets by descent in the 
Possession of the latter. Leelanund Singh v. 


Gorernment of Bengal, 6 Moore's I. A. 101, 
followed. NitMomt Smem Dro BUKRONATH 
Smem ў . . LL.R.9 Cale, 187 

[L. R., 9 I. A., 104 


87. — — — Ezecution ofdecree 
—Attachment —Shikmi ghatwali tenure.—A shikmi 
ghatwali tenure, held under the superior ghatwal, 
ів not liable to be sold in execution, nor are Ив 
proceeds liable to attachment, for satisfaction of the 
debt due from its holder. Barty Dopey e. бахи: 
Do. . . . ЕВ. Celo, 888 


38. Ghaticali tenures 
in Khurrwekpore—Transferability of ghatwali 
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tenures—Mitakshara law inapplicable to ghatwali 
tenure—Family custom inapplicable to ghatwali 
tenure.—A ghatwali tenure in Khurruckpore is 
transferable if tho zamindar asseuts sud accepts 
the transfer. Such assent and acceptance may be 
presumed from the fact of the zamindar having made 
по objections to в transfer for a period of over twelve 
Years, and when such a fact has been found, a Court 
‘ought to recognize such a transfer. Iu asuit brought 
to recover ion of в ghatwali tenure situated 
in Khurruckpore which had been brought to sale 
in execution of a decree against the previous ghatwali 
and purchased by the defendants, the plaintiffs 
pete to rely on the Mitakehara law and certain 
family custom for the purpose of establishing their 
right. The lower Court, applying such law and 
custom, found that the tenure was transferable, and 
that it was joint ancestral property, and gave tho 
plaintiffs a decree for two-thirds of the property, aud 
the defendants в decree for the remaining one-third, 
holding that to be the extent of the previous ghatwali 
interest which had been purchased by the дей паша. 
Held on appeal that the decision of the lower Court 
was erroucous ; that in dealing with a ghatwali tenure 
the Court must have regard to the nature of the 
tenure itself and to the rules of law laid down in 
regard to such tenures, and not to any particular 
school of law or the customs of any particular family ; 
and thats ghatwali, being created for specific purpose, 
has its own particular incidents, and cannot be subject 
to any system of law affecting only a particular class 
or family, ANUNDO Ват v. KALI Prosan SINGH 

[L L. R., 10 Calc., 677 


39. — — — — — — — — Ghatwali tenure 
im Bhagwlpore—Ghatical's right of alienation — 
Sale of ghatwal's estate in execution of decree 
against him.—Ghatwali tenures are rendered by 
their origin and incidents distinct in some particulars 
from other inheritances, and to them the law of the 
Mitakshara, to its full extent, is not entirely applica- 
ble; yielding in their case to custom, though only 
to the extent of the custom proved. On a question 
whether the sale of a ghatwali tenure in the 
Kharagpore zamindari, in Bhagulpore, in execution of 
в decree against the ghatwal, had transferred the 
inheritance as against the ghatwal’s son,— Held, in 
regard to в proved custom, that the ghatwali was not 
inalienable, but might be aliened by the ghatwal or 
sold in execution of в decree against him, if such 
alienstion was assented to by the zamindar, this power 
of alienation not being limited to the life-interest of 
the ghatwal for the time being, but forming part of 
this right and title to the ghatwali. Kati PERSHAD 
v. ANAND Roy . * LL. R, 15 Calo., 471 

[L È., 15 L 4,18 


GIFT. 


See CONTRACT Аст, в. 23—ILLEGAL CON- 
TRACTS—GENEBALLY. 
[L L. B., 2 All, 433 
L L, R., 6 All, 318 
Bee CONTRACT Аст, в. 25. 
[L L. R., ЗАЦ, 891 
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GIFT—continued. 
See Cases UNDER Нгтро Law—Girr. 
See Hixov Law—Wipow—INTEREST IN 


O AIL, 495 
See Hinu  LAw—WipoW—POWER OF 
Wipow—Powxzm ор DISPOSITION Om 
ALIENATION . БМ. 


I. L. R., 10 АШ; 407 
L L. R., 14 AIL, 377 


See Cases омрев Нтхро LAW—Wmi— 
CONSTRUCTION OP WILLS. 


See CASES UNDER MAHOMEDAN Law— 
Grr. 


See CASES UNDER MALABAR Law—Girr, 


See Pansis . LL, R., 5 Bom. 506 
П.І. R., 6 Bom., 151 
L L. R., 83 Bom., 855 
Sce STAMP Аст, 1879, вси. I, авт. 36. 
[1.8.18 Mad. 89 
L. R., 7 Bom., 194 
See Cases UNDER WILL —CONSTRUCTION. 
to a class. 


See Cassa UNDER HINDU LAW—WILL 
— Сонвтвистюох ов  WinLs—PERPE- 
TUITIES, TRUSTS, BEQUESTS TO A CLASS, 
AND REMOTENESS. 

See WiyL— CoxsTRUCTION. 

О. L. R., 4 Calc., 804, 670 


void for remoteness. 


See Casts vuNpER HiwpU аж Үш, 
CONSTRUCTION OP — WILLS—PRERPETUI- 
TIES, TRUSTS, BEQUESTS TO A CLASS, 
AND REMOTENESS. 


L Bubsequent condition attached 
to gift— Void condition.—To » gift divesting the 
доог of all his interest in certain property, a condi- 
tion cannot afterwards be attached, Where a gift 
completed by transfer rested on a valid consideration 
at the time when it was made,—Held that, even 
assuming that a condition could be afterwards im- 
ported into the transaction, and that condition an 
immoral one, this would not invalidate the gift, the 
general rule of law being that a gift to which such a 
condition is attached remains в good gift while the 
coudition is void. A gift of villages was completo, 
being followed by transfer of possession. Afterwards 
in в petition to the Collector for “dakhil kharij”” 
between the partics, the donor stating the gift ad 
that it was on certain conditions,—Held that the 
petition must be treated as ineffective for the purpose 
of adding any condition. RAM SARUP e. BELA 
[L L. R., 6 All, 318 
L. R., 11 I. A., 44 
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Affirming tho decision of the High Court in 
LACHMI NARAIN о. WILAYATI BEGAM 
. L, R., 3 All, 438 
Construction of gift as to 


а. 
quantity of estate given—Gi/t when operative 
without delivery of possession—Hindu law.—The 
rule as to the coustruction of the language in which 
a gilt is made, independently of the “Transfer of 
Property Act," Act IV of 1882 (which may or may 
not have been expressed so as to lay down, in favour 
is that inde- 


of absolute gifts, a rule more positive), 
finite words of gift are calculated to 
interest of the grantor, it being also пес; 
the whole of an instrument in order to gather the ш- 
tention. А gift being thus expressed, “I putastop 
to my interest in those talukhs, and withdraw my en- 
joymeut thercof, and I make them over to yo 
Held thot this must be read with what preceded 
it, rz, “in order that you may perform those 
religious ceremonics, celebrate the festivals satis- 
factorily, and may provide for your own support, 
by having the property under your authority aud 
contr 1 ;” and that the words of gift must be taken to 
be limited by the purpose of the gift; the whole 
taken together showing that the donors intenti m 
was that the douce should take the property for 
life only. Held also that, cousisteutly with the 
authorities in the Hindu law, a gift, where the donor 
supports it, the person who disputes it claiming 
adversely to both donor and donee, is not invalid for 
the mere reason that the donor has uot delivered 
possession ; and that where в donce or vendee is, under 
the terms of the gift or sale, entitled to posscssion, 
there is no reason why such gift or sale, though 
not accompanied by possession, whether of moveable 
or immoveable property (where the gift or sale is not 
of such a nature as would make the giving effect 
to it to be contrary to public policy), should not 
operate to give the donee or vendec a right to obtain 


possession, Karpas Muttick v. KaNHAYA Lan 
PuxpiT . . . LL R,llCale,121 
MB, 1 L A., 218 


3. - Gift of land in consideration 
of ‘performance of services— Failure to per- 
Jorm services — Obligation to restore land— Вего- 
cable gift.—Plaintiff's father and defondaut entered 
into an agreement in 1850, by which the former deli- 
vered over certain lauds to the latter in consideration 
of his promises to perform certain services. Plaintiff 
Drought this suit for restoration of the land, alleging 
that defendant had failed to perform, the services. 
Defendant denied failure to perform, aud pleaded that 
the contract was not revocable. Heldin special ap- 
peal, reversing the decisions of the lowor Courts, that 
the question was whether there was in this caso 
the offer of one performance for the other, sud 


the one sido was the presupposition of the continuous 
existence of the gift on the other, or whether there 
was mere gift with в charge upon it, the primary 
intent being to give; that this was a question of 
construction; end that in the prosent case, taking 
the agrcement and counterpart to:cther, there was 
clearly a covenant for the hereditary performance of 
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the servici Kacuvz  SURBAYA v. BENGAL 
SANTAPPAIYA . . . . "I Mad, 167 
Gift of Government promis- 
sory notes — Necessity of endorsement —Intention. 
—The plaintiffs, M and R, were Parsis, and were 
married in the year 1851. The defendant the 
бож of В M, who was the father of the plaintiff R. 
the plaintiffs sued to recover from the defendant 
certain Government promissory notes which they 
alleged had been presented by В, to M at her marriage 
for her sole and separate use. They alleged that the 
said notes, then of the nominal value of H1,500, were 
endorsed in the name of the said B, aud had been 
deposited by him for safe custody with M’s grand- 
father J; that the said В during his life used from 
time to time to receive the said notes from J, and draw 
the interest thereon for Mf; that В died in 1864, and 
that after his death the defendant, who was his widow 
and executrix, used to draw the interest for M; that 
i obtained possession of the 
се continued in possession thereof, inform- 
ing the plaintiffs that she was duly keeping them 
and collecting the interest for Af; that the plaintiffs 
had been liviug with the defendant until shortly 
before the present suit, and, having then separated 
from ber, had called vpon her to hand over the notes 
and the accumulated interest, which she refused to do. 
The defendaut denied that her husband B had 
prescuted № with Government notes for her separate 
use. She alleged that the notes which had been 
deposited Бу В with J were her own separate property, 
and not №78 ; that she and her husband had dealt from 
time to time with them, and that no interest was ever 
paid to the plaintiffs, or cither of them, or for their 
benefit. She further stated that some of the notes 
which had been deposited with J had been disposed of 
by Bin fetime with her consent; that in 1869 
she obtained the remaining notes from J and sold 
them, aud applied the proceeds to her own benefit, 
At the hearing it was proved that on the occasion of 
the plaintiff's marriage presents were made to M both 
by her own family and by that of the bridegroom R. 
‘Two accounts were then opened in tho books of the 
finn of J N 4 Co., of which M’s grandfather J was 
partner, one of which showed hor acquisitions from 
her own family and the other her acqui from 
the family of her husband. The latter account 
contained an entry (under date August 1854) to the 
effect that the father-in-law of M had bought two 
Government notes for R1,500 in M’s name, and 
had obtained the interest on them, which was duly 
credited to her. Other documents were produced, 
proved to be in the handwriting of B aud J, in which 
the said Government notes were alluded to as tho 
property of Af and as having been purchased with her 
moneys. In 1864 В died without having endorsed 
the uotes over to М or to any one in her behalf, 
aud they remained iu his name in the hands of J 
until 1869, when the defendant possession of 
them. Held that, the notes not having been endorsed 
to M, there was no valid gift of them to her by В. 
If B intended to bestow the notes as а gift only, 
without any intontion that his purpose should bo 
effected otherwise than by a substitution of owncrshi, 
his purpose remained unfalállod, and the Court could 
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not fulfil it for him. Without endorsement, or some- 
thing equivalent, a gift of Government stock cannot 
be completed. Where в particular form of transfer 
is prescribed by law, a transfer in another form is as 
us infer rivos asin а will, Held further 
having regard to the general practice amous 
the conduct of В in relation to the notes 
ed that it was his intention that the property 
should be enjoyed in sole and separate use by Mf and 
her children, Among Parsis a gift may be made 
to the separate use of a married woman or of a 
woman about to be married. МЕКВАІ е. PEROZDAI 


(I. L. Е, 5 Bom., 268 


— Transfer by gift—Fuilure to 
prove alleged inequitable advantage taken by donee 
оет donor—Contract Act (1X of 1872). se. 16 
and 17.—The heir to a share in an 
out of possession and at a time when | 
his right would be contested by another claimant, made 
a gift of his title to his brother’s son, providing that 
he, the donor, should have nothing to do with the cost 
of getting possession. After the donee had obtai 
possession, the donor sued to have the gift set asi 
‘The gift, having been maintained in the first Court, 
was set aside by the Appellate Court on the ground 
that, it having been made withont consideration and 
imprudently as regarded the donor's interests, he had 
ad no opportunity to obtain any advice from an 
independent person, but had only had that advice 
which came from, or was given on behalf of, the 
donee. Thus the gift was not an equitable transaction 
which the Court should enforce. The Appellate 
Court had, however, affirmed the finding of the first 
Court, that the donor, with full knowledge of the 
contents of the deed, had voluntarily executed it, and 
that he had been apprehensive of incurring costs in 
litigation in getting possession of his inherited share. 
Heid that the Appellate Court was in crror in 
taking it that the question was whether the transac- 
tion was an equitable one which that Court should 
enforce. The defendant was not asking the Court to 
enforce the decd ; and the reason why the gift жак 
without consideration was explained by the cirenm- 
stances. The reasons given by the Appellate Court for 
reversing the decision of the first Court were 
sufficient. It did not appear that unsound advice 
was given to the donor by, or on behalf of, the donce, 
or that coufidence was reposed by the donor wo ax 
to bring the case within s. 16 of the Indian Contract 
Act, 1872. There was опу the donor’s statement 
that he had confidence, which was not sufficient proof 
of it. Whether а gift made as this had been 
should be set aside, as being inequitable between the 
parties, would depend on the circumstances existing 
at tho time of the gift, and not on subsequent events. 
Ganga Вакви v. JAGAT BAHADUR SINON 

[L І. R., 23 Calc., 15 
L. R., 22 L A., 153 


6. -— Gift of land—Transfer of Pre- 
perty Act (IV of 1882), в. 123—Retractation by 
donor prior to registration Effect of registration 
contrary to wishes of donor.— Where в donor made 
a gift of land to the plaintiff, but prior to registra- 
tiou retracted his consent, upon which the District 
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Registrar ordered compulsory registration, — He!d 
that the donor could not be compelled to register con- 
trary to his wishes, aud that the registration was void 
and the gift of no «fect, RaMAMIRTHA AYYAN 
г. GOPALA AYYAN — L. Rọ, 19 Mad., 433 
7. ——— Onerous gift to an infant— 
Transfer of Property Act (IV of 1882), г. 127— 
Acceptance.— Land waa given by the defendant to 
the wife of the plaintiff burdened with an obligation. 
She accepted the gift. and died in infancy leaving the 
plaintiff her heir, The plaintiff now sued to make 
good his title to the land against the donor. Held 
that the gift was complete ainst the donor, 
and that the plaintiff was entitled toa decree. SUBRA- 
MANIA AYYAK v. SITHA LAKSHMI 
L. R., 20 Mad., 147 
8. — Registration of gift of im- 
moveable property after the death of the 
donor—Transfer of Property Act (1V of 1882), 
ая. 122, 123— Validity of gift.—A pift of immove- 
able property duly made by means of в registered 
deed ів not d, merely beeause registration 
of the deed of pift may have taken place after the 
death of the donor, Hardei v. Ram Lal, I. L. Ry 
11 АН. 319, referred №. Махр KISHORE LAL г. 


SCRAP PRASAD . L L. R., 20 ALL, 392 
GOMASTAH. 
"вее BENGAL RENT Аст, 1869, в. 80. 
10 W. R., 51 
[6 W. R., 149 
20 W. R, 


See Стуть Procenure Cops, 1882, ss. 37, 
38, 417, 432 (1859, 8. 17), 
[5 B. L. R., Ap., 1 

See HEREDITARY OFFICE. 
T L. R, 18 Bom, 974 
L. R., 19 L A, 39 


Nee INSOLVENT ACT, 8. 9. 
T. L. R., 5 Calc., 605 
L. R., 20 Calc., 771 
LL. E., 93 Calc., 96 
L. R., 22 L A., 162 


See PRINCIPAL AND AGENT—AUTHORITY 


Ор AGENTS Bourke, А. О. С., 43 
[Marsh., 282, 384 
2 Agra, 375 
GOOD FAITH. 


See UNDER Bona FIDES. 


GOODS AND CHATTELS. 


See SMALL Cause COURT, PRESIDENCY 
TOWN 8— JURISDICTION — MOVEABLE 
PROPERTY I. L. R., 4 Cale, Le 
[10 B. L. R., 448 
GOODS SOLD. 
See LIMITATION Act, 1877, ART. 52. 


See LIMITATION Act, 1877, 8. 62. 
I. L. R., 14 Calo., 457 
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GOODS SOLD AND DELIVERED. 


L Action for—Principal and 
agent—Delirery by, and payment to, unauthorized 
agent.—The defendant through a broker purchased 
from the plaintiffs certain goods, to be paid for by 
cash on delivery and before removal. Both the 
defendant and his broker knew that the plaintiffs had 
a scparate cash office where payments for goods of tho 


description purchased were usually made, and the | 


broker knew that the del y clerk, whose duty 
it was to deliver the goods, Dad n no authority to do so 
without a special order from the plaintiffs. A portion 
of the goods was paid for at the cash office, and 
delivery thereof obtained from the delivery clerk in 
the usual way. For the remainder of the goods, the 
broker, on behalf, but without the knowledge, of the 
defendant, paid the delivery clerk and obtained 
delivery from him of the goods without any order for 
delivery having been given by the plaintiffs, The 
plaintiffs, в year subsequently, discovered that the 
delivery clerk had embezzled the money so paid 
tohim. Held that they were entitled to recover the 
balance of the price of the goods from the defendant. 
in an action for goods sold and del 
KENZIE, LYALL г. SHIB CHUNDER SEAL 
(12 В.І. R., 360 
Agreement for sale of goods 
— Place of delirery.—In the absence of any agree- 
ment as to delivery, goods agreed to be sold are to be 
delivered at the placeat which they are at the time of 
the agreement for sale, or, if not then iu existence, at 
the place at which they are to be produced. Distinction 
between an ordinary contract for sale of goods and а 
contract to pay an existing debt in specific articles 
pointed out. ПАрАВНАТ NARSI о, SALEMAN DASSI 
[5 Bom., A. C., 127 


GOONDAISH LANDS. 


Meaning of goondaish.—Goonds- 
igh lands aro lands which in some way or other have 
been taken up by the holders of the lands measured 
at the time of the Government survey as somethin 
which they had a right to annex to the surveye 


lands. ASSANOOLLAM г. ЗАРЕЕН ALT 
[21 W. R., 135 


GORABANDI TENURE, 


Nature of tenure, Transferabi- 
Mty of—Onue probandi—The onus lies upon в 
plaintiff claiming, in virtue of a purchase of the 
tenure from the former holder, to be entitled to ров- 
session of gorabandi lands to prove that such lands 
aro transferable. Рег Curiam.— There аге no decided 
cases, nor is there any evidence to show cither that 
gorabandi rights are more extensive than rights of 
Occupancy, or if more extensive, extensive in this 
particular direction,—that is to say, that they are 
transferable. CHUTTERBHUJ Put г JANKI Рво- 
BaD SINGH . . . L. R., 398 


GORDON SETTLEMENT. 


See HEREDITARY Ovrices Аст. 
(4 C. W. М. 517 


vered. Mac | 
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|! GORDON SETTLEMENT. concluded. 
See HEREDITARY OFPICES ACT, 8. 10. 
[L L. R., 20 Bom., 493 


See SERVICE TENURE. 
I. L. R., 15 Bom., 13 
[L L. R., 18 Bom., 


GOVERNMENT. 
See CASES UNDER Аст OP STATE. 


See CASES UNDER PARTIES—PARTIES TO 
SurrS— GOVERNMENT. 
Appeal by— 

See CASES UNDER APPEAL IN CRIMINAL 
Casys—AcquirraLs, APPEALS РВОМ. 


— — —- Application when not a pa: 
Wl by, party 


See DECREE—ALTERATION OR AMENDMENT 


or DECREE , « C. L. R., 461 

| [19 W. R., 155 
| See РАСРЕВ SUIT-—APPEALS. 

Т.І. R., 18 АП., 326 

L. Е.,15 Bom., 454 


See PACPER Surr—Scrrs. 
LL.B, 15 Bom., 77 


Debt due to— 
See CRown eas 


12 Calc., 445 
и 
-— — —— Disaffection towards, or Disap- 
probation of acts of — 
See PENAL CODE, 8. ^R. 
19 Calo., 85 
LL ER 22 Bom., 13, 152 
L L. В., 20 All, 55 
Liability of— 
See CASES UNDER GOVERNMENT OFFICERS, 
Acts oP. 


See UNDER JUDICIAL OFFICERS, LIABILITY 
от. 


See RIGNT OP SUIT—ACTS DONE IN ВХ. 
ERCISE OP SOVEREIGN POWERS. 


See SECRETARY OP STATE, 
[Bourke, A. O. C, 100: 6 Bom, Ap. 1 


Wa 


See Sructric PERFORMANCE — SPECIAL 
Cases . . LL. В.,3 Calc, 464 


Order of— 


See Уовх— JURY mS SESSIONS Cases, 
i [L L. В. 23 Mad., 639 
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GOVERNMENT continued. 
— Power of— 


See Cession o» Ввітізи TERRITORY 1N 
IND , + LL. R., 1 Bom., 367 
[L. R., 8 I. 4,102 


See CASES UNDER EsCHEAT. 


——— — — ———- to extend time for ap- 
peal. 
See MADRAS Bovwpany Marks Аст 
(XXVIII ov 1860). 
[L L. R., 1 Май, 192 
I. L. R, 3 Mad., 92 
L L. R., 7 Mad., 280 
Provision in Act for benefit of— 
See ВомвАХ Аст II or 1863. 
[L L. R., 3 Bom., 589 
Resolution of— 
See COLLECTOR . I. L. R., 18 Bom., 108 


Right of, in navigable river." 


See ACCRETION—NEW FORMATION ор AL- 
LUVIAL LAND—CHURS OR ISLANDS IN 
NAVIGABLE RIVER . 

it 


LR,714.78 


See Разнввх, Влонт оғ. 15 W, R., 212 
LE, 11 


L L. В. 23 Calc., 352 
to Costs or Court-fees. 


See PAUPER SUIT—APPEALS. 
I. L. R., 13 АП, 826 
L L. E., 18 Bom., 454, 464 
See Рлсрев Surr—Svrre 15 W. R., 805 
L L. В., 1 Bom., 7 
L. R., 1 All., 596 


to property found. 
See CASES UNDER TREASURE TROVE. 
to withdraw proclamation. 


See Fi ET 75 AND 76. 
se tonnet AEE. Re 18 Bom., 610 
1. B; 33 Bom, 518 


DIGEST OF CASES, 
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GOVERNMENT. concluded. 
Sanction of— 
See Dscrzz—Form or ресвве — Мовт- 
олак. . LL.B, 20 Bom., 665 


See Exxoution or DzCREE—EFPECT OP 
CHANGE ор Law PENDING EXECUTION. 


See HiNDU LAw—ADOPTION—RE QuIsITES 
FOR ADOPTION— SANCTION. 

(7 Bom, A. C, 26 

L L. R, 1 Bom., 607 

See Nawas ov Surat . 19 Bom., 153 

[L L. R., 13 Bom., 406 


-——— Suits against— 


See Costs—Taxation OP Costs. 
[L L. R., 15 Mad., 405 
L L. R., 17 Mad., 162 
See JURISDICTION—CAUSES OP JURISDIC- 
TION—DWELLING, CARRYING ом Busi- 
NESS, OR WORKING YOR GAIN, 


[1 Hyde, 37 


I Mad., 286 
LL R., 14 Calc., 256 
See SMALL Causus Court, MorUssn— 


JURISDICTION — GOVERNMENT, SUITS 
AGAINST © 10 308 
[L L. В, 17 Calc., 290 


————— when necessary parties or not 
to suite, 
See Junispicrion o» Слуш, Сосвт— 
CUSTOMARY PAYMENTS. 
[L L. R., 16 Rom., 649 
See CASES UNDER PARTIRS—PARTIES TO 
Surrs—GOVERNMENT. 


— —-~— Wrongful dismissal of public 
servant, Suit against Government for— 
Contract of service—Public sercant —Payment of 
monthly wages.—A for wrongful dismissal by 
one of ite servants will lie against the Government. 
In a suit by a subordinate officer in the Public Works 
Department for wrongful dismissal against the Gov- 
ernment, in which it was admitted that there was 
no time of service fixed, and in which the plaintiff 
put in a memorandum of agreement between himself 
and the Government, stipulating that he should give 
six months’ notice of his intention to leave the service 
of the Government, —Held that the hiring was inle- 
finite; aud that, although the plaintiff had bound 
himself to give six months’ notice prior to leaving 
their service, there was no corresponding obligation 
on the Government to give notice before dismissing 
him, The Government, however, would not be 
allowed to exercise this power bir ily, or to the 
damage of the servant. An indefinite hiring in India 
does not mean a hiring for в year. The mere pay- 
ment of wages monthly is not enough to show that a 
hiring is в mouthly hiring. HvGmEs ғ. SECRETARY 
OF STATE ғов IxDIA IN Соохси, , 7 В, L, R., 688 
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GOVERNMENT CURRENCY NOTE. 


See ATTEMPT TO Comat OFFENCE. 
[L L. B., 16 Calc., 810 
Theft of— 
See CONTRACT ACT, в. 76. 
[L L. R., 3 Calc., 379 
Ì0. L. R., 
See CRIMINAL PROCEDURE CODES, 8. 520 
(1872, 8. 419). 
[L L. R., 3 Calc., 379 
1C. L. В., 339 


Forgery of currency note—No- 
tice--Delay.—A person who receives & forged cur- 
rency note in payment is not (о order to entitle 
himself to be paid а second time), upon discovering 
the forgery, bound to give immediate notice of it to 
the person from whom he receives the forged note, 
the rule relating to forged acceptances ou bills of 
exchange not applying. Semble — That if the delay 
in communicating the fact of the forgery of the note 
were во great as to damnify the payer of it in his 
remedy against, or in his power of tracing, the person 
from whom he received his note, such as oe be 
a good defence in an action brought upon the original 
consideration, MATHEWS ©. GIRIDHARILAL FATE- 
CHAND . $. 9 . 7Bom,0.C,1 


GOVERNMENT OFFICERS, ACTS OF— 


1 —— ——— Protection of officers acting 
boná fide — Illegal collection of revenue—Action of 
trespase.—If a party bond fide, and not absurdly, 
believes that he is acting in pursuance of a'statute, he 
is entitled to the special protection which the Legis- 
lature intended for him, although he has done an 
illegal act. SPOONER e. JUDDOW 

[4 Moore's I. А., 853 


a — Bine effect of—Construc- 
tion of sanad—Beng. Reg. VII of 1822, а. 6, cl. 8.— 
Where, by а sanad, a grant was made of certain 
monzahs, specified as containing an estimated number 
of bighns, a recognition by the revenue authorities and 
Civil Courts of the grantee being entitled to forest 
Jand as part of that grant, although much exceeding 
the estimated ares, was held to be binding on Govern- 
ment, and not to be an error within the meaning of 
Regulation VII of 1822, s. 6, cl. 3. ZAHURRUDDIN v. 
COLLECTOR от GoRUCKPORE 

[4 B. L. E., P. C, 86:18 W. R., P. O., 81 


8. cial Commissioner— De- 
cree under Act IX of 1859 directing officer to put 
party in possession. —W hero, by a decree of the Spe. 
cial Commissioner's Court established under Act IX of 
1850, a decree was made directing property to be made 
over to a claimant, the proceedings of officials making 
over that property were, when followed by a suit 
against Government to obtain possession of а portion 
of that property, in which suit the Government raised 
по question as to the propriety of the decree, or of the 
making over of the bulk of the property under it, held 
to bind the Government as to the right of "€ decrees 
holder to the property. SBORETARY ОР STATE r. 
KmANZADI . . . BB.L. R, P. C, 313 


DIGEST OF CASES. 
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GOVERNMENT OFFICEBS, АСТВ OF 
—continued. 


4 Ratification by Government 
— Excess of authority.—The acts of в Government 
officer bind the Government only when he is acting in 
the discharge of s certain duty within the limits of 
his authority, or, if he exceed that authority, when the 
Government in fact or in law, directly or by implica- 
tion, ratifies the excess. CoLLEOTOR OP MASULIPA- 
TAM v. CAYALY VENCATA NABAINAPAH 

[2 W. E., P. C., 61: 8 Moore's L A., 589 

5. Settlement of 
noabad lands in Chittagong—Evidence of settle- 
ment by Gorerament— Acceptance of kabuliat by 
Government—Ratification—Acts of Gorernment 
ges as binding the — Gocernment—Reg. 

TI of 1822, в. 5, cl. 1—Reg. VIL of 1829, 
а. 7, cl. 1— Acquiescence— Acceptance of rent after 
term of settlement—Presumption of due perform: 
ance of official acts.—The plaintiff su the 
Secretary of State for India in Council for the decla- 
ration that в certain nosbad mehal of his in the 
district of Chittagong was в permanent talukh, 
not resumable by the Government. He based his 
claim on two grounds—(1) that the mehal existed 
from before the time of the Decenuial Settlement, 
and the settlement of 1800 confirmed the permanent 
right of the talukhdar in the same; and (2) that, at 
any rate, a kabuliat executed in 1836 by his pre- 
decessors in title with the approval of the Collector 
had the same effect. In defence, it was alleged (1) 
that the mehal was not in existence at the time of 
the Decennial Settlement, and the settlement of 1800 
was а temporary one; and (2) that the kabuliat was 
never accepted by the Government, but that, on 
the contrary, the Government passed distinct orders 
that the settlements of 1836 were for thirty years 
only, which order was duly published by an istahar 
to that effect. It was found on the evidence that the 
talukh was not shown to have been in existence 
before 1800, and the settlement proceedings of that 
year and the variation of rent from time to time 
did not support the plaintiff's contention. Held that 
the kabuliat of 183C was merely an offer on the part 
of the talukhdar for the time being and was not 
binding on the Government, its terms not having been 
accepted either by the Government or by any duly 
authorized officer thereof ; that both by law and by 
the special instructions issued for the guidance of 
settlement oficera, no settlement could be binding 
on the Government unless confirmed by the Governor- 
General in Council, There being no proof given by 
either party as to whether the istahar above- 
mentioned was ог was not duly published,—He/d that 
the publication of the istahar must be presumed, 
having regard to the presumption in favour of the due 
performance of official act. He/d also that, even 
assuming that the officers of the Government induced 
by their act and conduct a belief in the talukbdar 
that the kabuliat had been accepted by the 
Government, or that a permanent settlement had been 
sanctioned by the Government, that did not amount 
to a ratification of the kabuliat, inasmuch as such 
conduct of the officers was in violation of their duty 
as such officers and in direct contravention of the 
express orders of the Government, Held also that 
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GOVERNMENT OFFICERS, ACTS OF 
—coneluded. 
the acceptance by the Government of rent at the old 
rate frm the talukhdar for a long time after 
expiration of thirty years did not amount to an 
acquiescence in the terms of the kabuliat, Unsettled 
and unoccupied waste land, not being the property of 
any private owner, must belong to the State, 
Рвовомо Coomar Кох г. SECRKTARY ОР ITE 
L. R., 26 Calc., 702 
ЗС. W. М. 695 


GOVERNMENT PLEADER. 


—_——— Officer prosecuting case, Duty of | 
— Discrepancies of witnesses fur proxecution.—It ' 
is the duty of the Goverument plewder or other | 


officer who conducts the prosecution before the Court 
of Session to point out to the Court any glaring dis- 
crepancy between the evidence being given by в 
witness beforo the Court of Session and that pre- 
viously recorded by the commi quias 
T.Gokrsma MooxDA . — . 20 W. В, Cr., 38 


E] 


GOVERNMENT PROMISSORY NOTE. 


See ATTACHMENT—SUBJECTS OP ATTACH- 
MENT—PROPERTY AND INTEREST IN 
PROPERTY ОР VARIOUS KINDS, 

ОС. W. N., 170 

See CoNTRACT—W AGERING CONTRACTS. 

err 103,490 
LL. R., 18 Mad., 306 

See DAMAGES—MEASURE AND ASSESSMENT 

OP DAMAGES—BREACH ор Contract, 


„ R., 9 All, 756 
See бтрт. . LLB, 5 Bom, 268 
SeeLacoss . . — .18 W.R, 58 


Renewal of note—Los of 
megotiability by note becoming corered with en- 

dorsements—“Allonge.”—In a suit by a Hindu 
widow as the holder and last endorace of & Gover: 
ment ry note of the 64 per cent. loan, 1859-60, 

to enforce renewal of the note, it appeared that in 
the advertisement of the loan in the Gaze/te, it was 
stated that “the practice and rules heretofore in use 
in regard to the renewal, etc., of promissory notes will 
‘be adhered to in respect of the promissory notes of 
this loan ;" that it was the practice of the Govern- 
ment to insist on the production of the promissory 
note when the interest due on it was applied for, and 
to endorse the payment of such interest on the back 
of the note; that the note of which renewal was 
sought had in consequence become so covered with 
endorsements that в slip of paper had been attached 
to it by the Government for the purpose of allowing 
further endorsements on payment of interest to be 
made; and that in consequence of having this paper 
attached, and being covered with endorsementa, the 
note was practically unnegotiable. The defence was 
that the Government had a discretion as to granting 
or refusing renewal, and had, on objection made by 
the reversioners, exercised that discretion in refusing 
to renew the note. The lower Court dismissed the 
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GOVERNMENT PROMISSORY NOTE 
—continued. 

suit on the ground that the plaintiff had failed to 
show any lezal right to renewal against the Govern- 
ment. Held on appeal that the practice of insisting 
on endorsement of payments of interest on the note as 
a preliminary to receipt of interest thereon having 
rendered it practically unnozotiable, the Government 
were bound to renew the поќе, Мохмопткев DEBI v. 
SECRETARY OF STATE 

[13 В. L. R., 869: 22 W. R., 106 


2 Theft of 
Rights of Title.—In the month of October 1878, a 

Government promissory note for 210,000 was sent 
from the A treasury to the Public Debt Office for 
enfa The note was duly received at the office, 
and its receipt was entered in the proper book. The 
business of the Publie Debt Office is carried on by 
certain officers of the В Rank. The note was stolen 
from the office, and еп lorsed over by the thief to а 
person who sold it to C for full value. The note bore 
two blank endorsements prior to that of the ithief, 
Inthe same month C applied tothe B Bank fora loan, 
which the Bank agreed to mnke upon the security of 
C’s promissory note, and the deposit of Government 
notes. The form of application for the loan specified 
by their numbers the notes which were to be deposited, 
One of these was the stolen note, Before finally 
agreeing to the advance, the officers of the Bank in 
change of the Loan Department sent the application, 
showing the numbers of the notes to the Public Debt 
Office, and received it back witha memorandum upon 
it to the effect that the notes were not stopped. On 
the 23rd October the loan was made, aud the securities 
were given, Shortly afterwards the theft was dis- 
covered and the note was stopped. In November the 
Bank, at the request of C, sent the note to the Public 
Debt Office for payment of interest, and the note was 
detained by the Superintendent. The Bank then 
required С to repay the amount of his loan. This 
he refused to do unless all his securities were handed 
over to him. Ina suit by the Bank against C upon 
his promissory note,— He/d that he was not entitled 
to refuse payment until the stolen note was given up 
tohim. Per Garta, C.J.—The Public Debt Branch 
of the B Bank is as much а Government office asif it 
were carried on separately under the management of 
Government otficers. The note was therefore stolen 
whilst virtually in the hands of the Government, and 
was, when detained by the Superintendent of the 
Public Debt Office, held by him as the agent of the 
Government on behalf of the true owner at the time 
when it was stolen, and the Bank had no right or 
power to take it in their private capacity ont of the 
hands of the Publie Debt Office, When an instru- 
ment, such as the note in question, has been stolen, 
the person from whom it was stolen hasa good title to 
it, not only as against the thief, but as against any 
person who subsequently becomes the holder, unless 
such can prove that the instrament had become 
negotiable at the time it was stolen, and that he had 
obtained it Lond fide for valuo without notice of the 
theft. In this case the noto was stolen whilst in the 
custody of the Public Debt Office before C had any 
title to it. The Bank, therefore, as agents for the 
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NT PROMISSORY NOTE 
concluded. 
Government, on behalf of the true owner, from whom 
andon whose behalf they received it, had prim4 facie 
a better title than the thief or any one claiming 
through him, and C, in order to rebut that prima fucie 
case, would have to show that he was a bund fide 
holder for value. In order to do во, he would have to 
prove that the note, at the time when it was stolen, 
was a negotiable instrament, and this he had fi 
todo, as he had not proved that the endorsements prior 
to that of the thief were genuine, BANK ОР BENGAL 
e, MENDES 
(LL.B, 5 Calc., 654: 5 C. L. R., 586 
3, Government ^ promissory 
notes bearing a forged indorsement-— Title 


of holder—Government promissory notes surrendered 
i —English 
с.61) 


for renewal—Title to renewed not 
‘Bills of Exchange Act (Stat. 45 § 46 Viet 


Holder in due course.—The 
trator of Purmanand Cooverji, a deceased Hindu, 
sued to recover from the defendants (thirty-one in all) 
certain shares, debentures, and Government promis- 
sory notes which he alleged belonged to the estate of 
the deceased, but which the first four defendants had 
stolen and by means of forged indorsements sold them 
tothe other defendants and received the purchase- 
money. ‘Those of the defendants who had purchased 
the Government promissory uotes contended that as 
innocent purchasers for value they were entitled to 
retain them. Held that the plaintiff was entitled to 
recover all the shares, debentures, and Government pro- 
missory notes from the defendante, Some of the 
Government promisory notes on which the forged 
endorsements had been made had been surrendered for 
renewal and fresh promissory notes ised in their 
place. Held that the plaintiff was entitled to re- 
cover the renewed notes from the holders, Номввал 
PURMANAND v. RUTTONJI МАЈ 
[L L. R., 24 Bom., 65 

— — Right of Hindu widow with 
оные to negotiate notes.—A Hindu 
widow holding a certificate under Act XXVII of 1800 
to collect debts due to the estate of her deceased son, 
who had been allowed to draw interest on certain 
Government promissory notes, which, thongh en- 
tered in the certificate, stood apparently in the name 
of her late husband, having applied for authority to 
negotiate those promissory notes,—Held that she 
was bound to show how she got possession of those 
notes. IN THR MATTER OP THE PETITION ОР BIDYA 
ЗоохровЕе DOSSER . . 15 W.R. 207 


GOVERNMENT REVENUE. 
See REVENUE. 


GOVERNMENT, SECURITIES, SALE 


See CONTRACT—CONTRACTS POR GOVERN- 
MENT SECURITIES OR SHARES. 

[Cor., 1:3 Hyde, 191 

L L. R., 9 Calc., 791 

See EYIDENCR—PAROL EYIDENCR—VARY- 

ING OR CowTRADIOTING Writtaw IN- 

втвсмвнта . L L. В. 9 Calo, 791 
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GOVERNMENT SOLICITOR. 


See Costs—Taxation ОР Costs, 
[I. L. R., 15 Mad., 405 
See MADRAS MUNICIPAL ACT, 1884, в. 108. 
[L L. R., 23 Mad., 529 


——-— Person appointed by, to act as 
Prosecutor in Police Courts. 
See PUBLIC SERVANT, 
[L L. R., 3 Calc., 497 


GOVERNOR GENERAL IN COUNCIL, 


Consent of— 
See Уошвыспох oF Cym Covar— 
FoREIGN AND Native RULERS, 
[L L. R., 21 Bom., 851 
——— Statutes affecting the Crown or 
Governor General as representing it— 
Exemption of Gorernor General from General 
Statutes—The rule of construction according to 
which the Crown is not affected Ву a statute unless 
expressly named in it applies to India; and the 
Viceroy and Governor General as representing the 
Crown therefore enjoys a like exemption. SkORE- 
TARY OP STATE ров INDIA e. MATHURADHAI 
[L L. В, 14 Bom., 918 


GOVERNOR OF BOMBAY IN COUN. 


Powers of Legislature— 
Jurisdiction of Courts in mofussil—Course o) 
legislation.—The Governor of Bombay in Council 
has power to pass Acts limiting or regulating the 
jurisdiction of the Courts in the mofussil established 
by the local Legislature, and such Acts are not void 
because their indirect effect may be to increase or 
diminish the occasions for the exercise of the appel- 
late jurisdiction of the High Court. The policy 
of Government, as shown in its course of legislation of 
recent years with reference to judicial institutions, as 
compared with its policy at the time when the Elphin- 
stone Code was passed, reviewed, PREMSHANKAR 
BAGHUNATHJI v. GOVERNMENT OP BOMBAY 
[8 Bom., A. С., 195 
2 —-— Power to make laws—Laws 
affecting authority of High Couri.—The Bombay 
Legislative Council has authority to make laws regu- 
lating the rights and obligations of the subjects of 
the Bombay Government, but not to affect the author- 
ity of the High Court in dealing with them when 
made, CoLLECTOR OP THANA e. BHASKAR MAHA- 
ову Sueru . .  I.L.R,8 Bom, 964 


GOVERNOR OF MADRAS IN COUN- 
CIL. 


- Power of, to разв Act affecting. 
Imperial statute. It is beyond the power of the 
local Legislative Council to pass an Act in any way 
affecting the provisions of a statute of the Imperial 
Parliament, Anoo Sait & Co, v. ARNOTT. ABOO 
Sart & Со. г. рив . . + 8 Май, 439 


€ 3079 ) 


GRANT. 

Col. 
1. CONSTRUCTION o» GRANTS 3080 
2. POWER To GRANT . + 309% 
3. GRANTS POR MAINTENANCE . + 3097 
4. POWER OP ALIENATION BY GRANTER 3098 

5. Resumption ов Revocation OP 
Grants. H . . + 3100 
See Cases UNDER PENSIONS Аств, 1819 

AND 1871. 
See CASRS UNDER PRESCRIPTION. 
by Crown. 


See FERRY L L. R, 18 Calc., 652 


by Government. 
See CASES UNDER Hinpv Law—Ix- 
HERITANCE - IMeARTIDLE PROPERTY. 
See REGISTRATION Аст, в. 90. 
[L L. В., 19 Calo., 742 
I. L. R., 1 Bom, 593 
[L L. R., 4 Bom., 643 
6 Bom., A. C., 191 


Construction of— 


See SANAD 


DIGEST OF CASES, 
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GRANT—continned. 
‘See ONUS ор PROOP—RRESUMPTION AND 
ASSESSMENT . L L. В., 8 Calc, 501 
124 W. В., 447 
LL. È, 8 Calc., 230 


1. CONSTRUCTION OF GRANTS. 
1. — — — Grant of freehold—Hinds law 
— Words of inheritance.—By the Hindu law, no 
words of inheritance are necessary to pass the free- 
hold interest in laud to the heirs.  ANUNDOMOHEY 
Dossrz v. Doz р. East INDIA COMPANY 

4 W. R., Р. С., 51 
Moore's 1. A., 43 
2. Omission of words of inherit- 
ance— Stipulation for retention rent-free—A 
zamindar, on giving up a four-anna share which he 
had theretofore held, but had mortgaged, stipulated 
for the retention of the holding in suit rent-free for 
maintenance. Held the retention of the holding 
was intended not only for the benefit of the propric- 
tor himself, and to inure during his life only, but 
also for the bencfit of his heirs. Words of inherit- 
ance are neither necessary nor customary in such 
cases, and no inference is to be drawn from their 

absonce. GUNGA DERN r. LUCHMUN PERSHAD 
ОМ. W., 147: Ed. 1873, 229 


8. Proof of heredi- 


See HiwDU  LAW—ENDOWWENT—ALIEN- 
ATION OP ENDOWED PROPERTY, 
[I. L. R., 18 Mad., 266 
I. L. R., 19 Bom., 271 
See OWNERSHIP, PRESUMPTION ОР. 
(LL R., 16 Mad., 101 
L. R., 18 L A., 149 


See CASES UNDER SANAD. 


See SERVICE TENURE. 
L. R., 14 Bom., 82 
. L. R., 22 Calc., 938 


Endorsement on— 


See EVIDENCE—PAROL EVIDENOR— 
Vanyine ов ConTRADICTING WRITTEN 
INSTRUMENTS. 

[I. L В.,14 Bom., 472 


in lieu of maintenance. 


See RESUMPTION—RIGHT TO RESUME. 
22 W. R., 225 
I. L. В, 8 Calc., 793 
I. L. R., 5 Calc., 118 


of land for building. 


Ses CantomuexT . I, L. R., 8 AIL, 669 
[L L. R., 6 All., 148 


prior to Permanent Settlement. 
See GHATWALI TENURE, 

[L L. R., 3 Calc., 951 

B. L. R., Sup. Vol., 359 

1] L. R., 71 

14 Moore's I. A., 247 

13 В. L. R., 194 

L. R., I. A., Sup. Vol., 181 


tary nature of grant.—The absence of words of 
inheritance in a deed of grant of land is not of itself 
conclusive to show that such grant was not intended 
to be in perpetuity ; but the hereditary character of 
the tenure may be inferred from evidence of long and 
uninterrupted enjoyment, and of the descent of the 
tenure from father to воп. GYAN SINGH е. PEBTUM 
5ікон .1 N. W., Part 6, p. 73: Ed. 1873, 165 
4. -- .... Hereditary tenure—Transfer 
of tenure granted—Regs. XIII of 1795 and 
XXXVII of 1793.—Grants which are hereditary 
“ nuslan bad nuslan butnun bad butnun” are declared 
rable by gift, sale, or otherwise, under the 
f s. 15, Regulation XIII of 1795, and в. 15, 
Regulation XXXVII of 1793. Held that the grant 
in this case was not for the benefit of the family, but 
was confirmed to the grantee's son only. The family 
could have no other claim upon him than & natural 
obligation to help them, and their title to succeed 
to the grant could only accrue in regular succession, 
Витноь Baar е. ГАА Ras Ківновв 
[8 Agra, 384 
j. —— Mafee birt tenure. 
— Whatever the words “mafee birt tenure” may 
have imported originally, the primd facie meaning of 
the words has come to be an hereditary tenure. 
MAHENDRA SINGH v. JOKHA SINGH 
(19 W. R, P. c, 21 
6, — — — —  — Meanisg of 
“talukh.”—Where the word “talukh” occurs in a 
grant without any sort of qualification and restric- 
tion, it refers primd facie to a hereditary interest. 
ASSANOOLLAH ©. KALER Монок MOOKERJEE 
[18 W. R., 469 
Квщнхо Снохрев GOOPTO v. SUFDUR Аш 
[23 W. R., 326 
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—— Ambiguity in document ex- 
pliinod by reference to another document 
—Ambiguity in date—In a suit to recover posses- 
son of {mmoreable property under а grant from the 
Raja of P. on the ground that the grant was prior 
in time to the grant from the ваше grantor under 
which the defendants professed to hold, it was found 
that the plaintiff’s grant was dated “25th Palgoon 
in the year 16.” Held that the meaning of the 
words “in the year 16” might, for the purpose of 
showing it to be a document more than 30 years old, 
be shown by reference to another grant signed by the 
same officer, from which it appeared that the “year 
87" meant the 37th year of the Raja of P., and 
that it corresponded with 1186 B.S. EQUITABLR 
Солт COMPANY e. GONESH CAHUNDER BANERJEE 

[9 C. L. R., 276 


8. Inaam-i-altamgha grant— 
Grants for religious and charitahle purposes or for 
rendering military services. —A grant in inaam-i- 
altamgha to № and his children, “and their desceud- 
ants in lineal succession, for generation after genera- 
tion, in perpetuity and for ever,” which was unbur- 
dened with any condition as to prospective service, 
and free from any religious, charitable, or other trust, 
held to confer an alienable estate. Grants of land 
revenue for religious and charitable purposes or for 
the future condition of civil or military service of the 
estate considered and to some extent classified ; and 
the enactments atid suthorities, historical and legal, 
relating to the question of their alienability, men- 
tioned. KRISHNARAV GANESH v. RANGRAY 

[4 Bom., А. С,1 

9. Inam— Shares in profits of grant 
— Rule as to altumga grants—Mahomedan law.— 
Certain Mahomedans hypothecated to the plaintiff, to 
secure repayment of в debt, their interest in lands 
which been enfranchised as a personal inam, s 
claim that the lands constituted the endowment of 
certain mosques having been rejected at the inam 
enquiry. In a suit against the executants of the 
mortgage and their heirs and representatives to recover 
the principal together with interest up to date, it 
was held that, under the circumstances of the case, 
the rule as to the equality of the shares of males and 
females in the subject of an altumgs grant was in- 
applicable. Вар Bier EN t. SAMI PILLAI 

L. R., 18 Mad, 357 

10. Grant for service performed 


zealous 
trusted to him by Government, the Hooourable the 
Governor in Council hereby gives and bestow 


А В, son of D, and his heirs for ever, as jag! 
following four villages: Bhestan and Sonari in the 
Chorasi Pergunnah, Kumwada and Boriach in the 
Chikhli Purgunnah, in the zillah of Surat, with the 
jema and moglai of the same—now yielding an aver- 
age net sum of rupees two thousand nine hundred and 


You. и 
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ninety-two, one quarter, and ninety-six reas The 
revenue of the sa:d villages hereafter, whether more 
or less, to be collected by the ssid 4 B and his heirs 
from the Sth of June 1830, and such lawasims or 
haks as are at present settled on those villages are 
to be азе! пу tho sia à Bin Sho mute manner 
as heretofore.” Held, having regard to the language 
of the grant and to the object with which it was 
made, eiz., to reward the past services of the grantee, 
that the introduction of the words “as jaghir" waa 
not intended to control the right of alienation inherent 
in the operative terms of the grant. Dosrar e. 
lemvanpas Jagurvaxpas І.І. В. 9 Bom., 561 


Held by the Le Council, Dips the above 
ir is indefinite terms, 


decision, when's jag granted in 
it is taken to be oe the Life only of the hirdar ; 
but ыа it із to the grantee “and his he and 


there is nothing to control the ordinar, of 
the words, he takes an absolute e ч 


jaghirs are to be be rtg life tenures only, unless 
otherwise expressed de pak is laid down in 

Regulation XXXVI f 1798, в. 15. It is 
the law also in Bombay and other parts of Indis. 
DOSIBAI v. ISHVARDAS JAGJIVANDAS 


[L L. R, Бош. 939 
L. R., 18 L A, 99 

ц. ——— Grant for an indefinite pe- 
riod—Interest of grantor in qripety -Dircon 
of grani— Rules of construction.—The rule of con- 
struction that a grant made to а man for an indefinite 
term inures only for the life of о Гы ‘and passes 


no interest to his heirs does not E cases where 
reference to 


(LL.B, 8 Calo., 210 : T. B, 4 L А, 223 
Grant oe ресу pur- 


portion of it for building upon, and havi 
gaged the whole of it. Held that the heir of B was 
entitled to recover possession of the ground, as the 
conditions of the grant had not been observed, and 
that the word “sell” must be construed as prohibit 
ing alienation of any kind. Barası J. RAHALKAB ©. 
Narayan BHAT , . . 8 Bom, A. C, 63 


18, —— ——— Grant to one of members of 
joint family—Subjection of, to rights of other 
members.—In a suit for division of a village between 
members of the same family, the defendant alleged 
that a former division relied upon by de ранае 
was merely nominal, and never to be carried 
out; and also that'the village was in 1880 granted 


ба 
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to his father for his ele use, and both these allega- 
tions were found against defendant, who appealed on 
the ground that the village which is inam was 
granted to defendant for his sle use in 1867 on the 
death of his father. Held that the grant to defen- 
dant was not a new grant, and was subject to the 
rights of the other members of the family. Матти 
УЕМКАТАВАТНОМ alias BALAKONDA VENKATA NA- 
BAYANA Row v. МАТТАМ RAMAIYA alias BALA- 
xonpa Rama Row  . А . 8 Mad, 470 


14. ———— Limited grant—Prescriptire 
right of inamdars to recover from shilatridare the 
revenue formerly paid by latter to Government.— 
Government, a an indenture, dated 25th January 
1819, conveyed to 4 and В and their heirs and 
assigns certain villages in the Island of Salsette with 
the exception of such spots of shilatri tenure as might 
be therein or on any n thercof which could only 
become the property of 4 and В on their purchasing 
the same from the proprietors. Since 1819 the hold- 
ers of these shilatri lands had paid to the granteos 
and their heirs assessment (or rent) at а fixed rate 
which before the grant they used to pay to Govern- 
ment. In a suit brought by an heir of 4 and В in 
1868 to recover an enhanced rent or asacssment levied 
оп these lands,—Held thet, though the language of 
the exception was so large that it might have been 
construed to exclude any right on the part of the 
grantees to receive rent (or revenue), yet that, as the 
defendant or his 'essors had, ever since 1819, 
paid to the plaintiff and his predecessors the revenue 
Paid before that time to Government, that revenue 
pon under the indenture of 1819 to the grantees 

the deed. DADABBAI JAHANGIRJI v. RAMJI BIN 
Bus. . . . . llBom, 163 


15. ———— Grant of mortgaged vil- 
lages— Provision for grant of others in case of 
redemption—Implied confirmation of father’s 
grant by son—In 1846 4 granted a pottah of a 
certain village, which had been mortgaged to him, to 
his illegitimate son B, promising, in the event of the 
mortgagor redeeming the estato, to пике over to B, in 
lieu of the village granted, other viige yielding an 
equal revenue, and in 1847 confirmed the grant mak- 
ing it rent-free. On A’s death, the grant made b; 
him was confirmed by his legitimate son, the appel- 
lant, in certain pottahs, in which, however, no re- 
ference was made to the provision in the earlier 
grant by the father for the substitution, in the event 
of the mortgagor redeeming, of villages yielding an 
equal revenue. After the passing of Act XIII of 
1866, the mortgagor obtained a decree for redemption 
and ousted B. Held by the Privy Council that the 
appellant was bound by his father’s agreement in the 
pottah of 1846 to make over to В villages yielding a 
revenue equal to that of the village which had been 
redeemed, Вы BAHADOOR SINGH r. BHYRON 
Вох вон. . . 8 C. L. R., 21 


1e. ‘Implied grant when inten- 
tion to grant ів not oompleted— Intention to 
ice further deed of grant.— Whero в picce of land 
f, heid partly by a permanent lease and partly by an 
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amnlnamab, granted almost simultaneously and in- 
tended eventually to be changed for a lease, and there- 
upon the whole picce of land is thrown into one com- 
pound and occupied, and new buildings are erected 
thereupon with the consent of the lessor, and there is 
no failure on the part of the lessce to comply with 
the terms of the grant,—Held that the permanent 
grant was to be impliedly extended to the entire 
premises in question, notwithstanding that no lease 
Was formally granted ‘with respect to the remaining 
portion as originally contemplated. PUDDOMONEE 
Бован v. Dwanxanary Biswas . 25 W. В. 836 


17. -—— Grant by samindar—Mad. 
Reg. XXV, 1802, +. 8—Inam— 
minable at will of grantor's successor. 
ХХУ of 1802, в. 8, imposes restrictions on alien- 
only to secure the interests of the public 
revenue, and under it the zamindar has no power to 
disturb grants otherwise valid made by his predeces- 
sor ог titles to inams acquired by prescription. An 
inam, existing under в grant made in 1811, became in 
1863 the subject of arrange nent between the zamin: 
dar, who had succeeded the grantor in the zamindari, 
and the inamdars. This resulted in what was either 
в confirmation of the original grant on terms more 
favourable to the zamindar, or в new grant of an 
estate in all respects, save as to the rent, similar 
to the previously existing estate, which wasa tenancy 
in perpetuity. Subsequently the son and successor 
of the grantor of 1863 claimed to have determined 
the tenancy by a notice to quit. Held that it was 
not determinable by such notice. MAHARAJA ОР 
VIZIANAGBAM г. SURYANARAYANA 
[L L. R., 9 Mad., 307 
L. R, 13 L A, 32 


Grant from Government— 
$ nent 
Code, 


frow, or confirmed or affected by, the direct act 
order of the Governor in Council. A written order 
under that law is not necessary in a suit brought by 
a person who claims to bold under an ancient and 
permanent tenure in existence before the Dewany. 
ВВЕТТ r. ELLATYA 

[19 W. B., 83: 18 Moore's Г. А., 104 


19. ———— Grant in saranjam—Jaghir— 
Grant of revenue—Grant of soil—Pensions Act, 
XXIII of 1871— Evidence— Burden of proof—Im- 
partibility—Primogeniture.—The grant in pes 
or saranjam is very rarely a grant of the soil, and 
the burden of proving that it is in any particular 
case а grantof the soil lies very heavily upon the 
party alleging it. It is for the Government to de- 
termine how saranjams are to be held and inherited, 
and in cases where the Civil Courts have jurisdiction 
over claims relating to saranjams, in uence of 
the non-applicability of the Pensions Act, XXIII of 
1871, or otherwise they would be bound to determine 
such claims according to the rules, general or special, 
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RAM CHANDRA MANTRI v. VEN- 
KATRAO MANTRI . . LL. В. 6 Bom., 598 


30. Descent of —Im- 
partibility of—Swit for possession of—Joint 
management of saranjam—Manager of saranjam— 
Trustee of profits—Accoumt of management.—A 
saranjam is ordinarily impartible, and descends ез 
to the eldest representative of the past holder. 
1885 plaintiff brought this suit to recover possession 
of certain saranjam villages from the defendant. 
His beneficial right to a third share of the rents and 
profits of the villages was admitted by the defendant. 
The point in dispute was the possession and manage- 
ment. The defendant contended (1) that the plain- 
tiff never was entitled to the exclusi ion and 
management; (2) that he (the defendant) had for 
years been in actual ротой ‘and management, and 
entitled thereto by virtue of an arrangement between 
all tbe slo а ae Tiken: an 2 that the 

iff's to such possession ani ent, 
Bar barred. Held on the evidence that thé right 
of management belonged to the plaintiffs branch of 
the family, and that there was no proof of the arrange- 
ment alleged by the defendant. But held 
that the right to such ion and ment 
was an interest in immoveable property within the 
meaning of art. 144 of sch. II of the Limitation 
‘Act, XV of 1877; that the defendant had enjoyed 
that interest adversely to the plaintiffs rights, at all 
eventa since Jam 1866, at which date the plain- 
tiff, who had been in correspondence with Govern- 
mont with reference to his claim against the defen- 
dant, was referred by Government to the Civil Courts, 
‘and that the plaintiff's claim was therefore barred by 
limitation. Held also that it was not open to the 
intiff to ask to be placed in possession and manage- 
ment of the villages jointly with the defendant. If 
the condition of the tenure requires sole management 
by one person, that condition must be held to pese 
with the tenaro, even though the tenure has passed out 
of the hands of the lawful holders by потен aep 
sion. The general rule, that persons beneficially en- 
titled to shares in an estateare entitled to partition of 
it, is excluded from applicstion to properties such as sa- 
rapjams, Held further that the defendant's ion, 
being admittedly one for management, subject to the 
rights of the sharers to receive their respective 
shares in the of the villages, was the possession 
of a trustee of such profits, The plaintiff was there- 
fore entitled to havean account taken of tho manage- 
ment of the villages by the defendant, and there 
was no limit to the period over which the accounts 
should extend other than the limit stated in the 

i NARAYAN JAGANNATH DIXSHIT г. VASUDEO 
Узвииу DIKSHIT . . LL. R., 15 Bom, 247 

п. Sanad—Construction of sanad— 
Endowment for charitable purposes.—A sanad, after 
reciting that certain villages had been held by C as. 


Vou. п 
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inam “on account of the worship, jubilees and feeding 
of Brahmins in honour of the Shri (or the Deity),” 
roceeded to “confirm the inam as before,” directe 
ig that “it be continued to C and his sons and 
grandsons from generation to generation as it had 
been continued to the Shri from former times." 
Held that this was a grant to the religious founda- 
tion, and not to C and his descendants for their 
own benefit. Gawzsm DHARNIDHAR MAHARAJDEV 

v. KESHABRAY GOVIND KULGAVKAR 
[L L. В. 15 Bom., 625 


Grant of samindari lands— 
Hereditary mokurari tenwre—Death of grani 
without heirs— Escheat.—Lands belonging to a za- 
mindari granted by the zamindar under an absolute 
hereditary mokurari tenure do not, on the death of 
the grantee without heirs, revert to the zamindar; 
nor does the samindar, under such circumstances, 
take by escheat а tenure subordinate to and carved 
out of his zamindari, Where there is a failure of 
heirs, the Crown, by the general prerogative, will 


take the property by escheat, subject to any trusts or 
charges affecting it; and there is in the 
naturo of a mokurari tenure which should prevent 


the Crown from so taking it subject to the payment 

of the rent reserved under it. SoxzT Коовв ғ. 
Hoor Basapoon 

[L L. R., 1 Calo., 391: 25 W. R., 239 

L в,31. Å, 92 


Grant by land- 
Omission to reserve right of re-entry or 
reversion.—Semble—That where a landlord grants а 
permanent and heritable tenure in land, ће has no 
estate left in him unlcss he reserves to himself a 
right of re-entry or reversion. Sonet Koer v. Him- 
mut Bahadur, I. L. R., 1 Cale, 391. Ми, MADHAB 
SIKDAR ©. МАВАТТАМ SIKDAR 

[L L. R., 17 Calo., 826 


. —— c Rent due to sa- 
mindar—Maganam in hands of separate persons— 
Apportionment of rent—Mad. Reg. XXV of 
1502, г. 9.—The rent due to а samindar from the 
grantee of a maganam or division of the zamindari 
is not a charge upon the maganam. It is a debt 
due to the zamindar, and nothing more. When the 
zamindar instituted the suit for rent, the maganam 
was in the possession of third parties, who had be- 
come owners of differeut portions of it by purchase. 
The zamindar sought to make all of them jointly 
and severally liable for the entire amount of rent due 
to him. The lower Court apportioned the rent upon 
the several villages in the hands of the purchasers. 
Held that, in the absence of в subdivision under 
з. 9 of Regulation XXV of 1802, the apportion- 
ment might not be binding upon the Government, 
but it did not follow that № might not be good 
ъв between the parties (о the suit, and that there was 
no foundation for the contention that the purchasers 
were jointly and severally liable for the rent fixed 
upon the whole maganam, ZAMINDARI ОР RANNAD 
€. BAMAMANY AMMAL L L. В., 2 Mad., 334 
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35. — ———- Grant of samindari land 
rent-free—Beng. Reg. XIX of 1793.—Regulation 
XIX of 1798 refers to grants to hold land free of 
revenue, not to grants made by a private individual 
free of rent. А party bolding under a joutuck grant 
from a zamindar containing no reservation of rent is 
entitled to bold rent-free. KAMESHURER DASSEE 
т. Сосвт от WARDS . . . 19 W. R., 251 


зв. —_—— Unsettled palayam held on 
service tenure—Commutation of service for quit- 
rent—Enfranchisement—Inam pottah issued to 
Hindu widow by Government—Effect of acknow- 
ledging her absolute title to estate.—The palayam of 
G was granted during the M«homedan rule toa Hindu 
n service tenure, the condition being that the grantee 
should maintain a body of police for the service of 
the paramount power. This palayam was not brought 
under Permanent Settlement under the provisions 
of Regulation XXV of 1802. The last male bolder 
died in 1860 leaving bim surviving а widow K and а 
daughter C. In 1865 the Government discontinued the 
service and, in lieu thercof and of the reversionary in- 
terest of the Crown, imposed a quit-rent, and an inam. 
pottah was issued to X by the Inam Commissioner by 
which her title to the estate was acknowledged by the 
Government of Madras, and the estate was confirmed to 
her as her absolute property subject to the quit-rent. 
Held that the effect of the inam pottah was not to 
confer on К any new estate, but merely as be- 
tween the Crown and the owners of the estate 
to release the reversionary right of the Crown, 
NARAYANA о, CHENGALAMMA 
[L L. R., 10 Mad, 1 
37. Grant of profits of vatan 
deshmukhi in tuity— Hereditary gomas 
tahs—How far such grant valid after the death of 
the grantor.—By a гапай duly executed on the 
August 1850, the plaintiff’ er, У, who мазь 
vatandar deshmukh, appointed the defendants and 
their heirs hereditary vatani gomastahs, end granted, 
by way of remuneration for their services, #201 
and a quantity of grain out of the annual vatan 
income in perpetuity. In consideration of certain 
anms obtained from the defendants, У mortgaged 
the vatan property tothe defendants, who subsequently 
sued Y upon the mortgage. The suit was referred 
to arbi „ and an award was duly made, and 
а decree upon the award was obtained by the defen- 
dante against Y. In 1850 execution of the decree was 
granted against Y. In 1864 the services connected 
with the vatan were discontinued by Government. In 
1871 Y died. The defendants, having kept the decree 
alive, sought in 1881 to execute the decree against 
the plaintiff's eldest brother, who filed objections, but 
his objections were overruled, and execution was 
ordered to issue. The plaintiffs ht this suit 
in 1883 for а declaration that the defei ts were no 
longer entitled to the allowance under the sanad, and 
for an injunction restraining the defendants from the 
execution of the decree against the vatan, The 
defendants contended (inter alid) that the sanad 
could not be cancelled, Y having granted it as full 
owner, and that the receipt by the defendants of 
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the allowance had been adverse since 1864, when their 
services had ceased. Held, confirming the decree of 
the lower Courts, that the plaintiffs were entitled to 
the declaratory decree and to the injunction prayed 
for. Although the management of the vatan was 
vested by the sanad in the defendants and their heirs 
in pepertuity under the title of gomastabs, nevertheless 
the remuneration attached to the office by Y wasin 
derogation of his successors rights, and was therefore, 
at any rate in the absence of proof of custom, invalid 
against them. Held also that, having regard to the 
terms of the sanad, it was in the power of the 
original grantor or any of his successors to determine 
the office and the remuneration at any time after the 
vatan services ceased in 1864. KRISNAJI е. VITH- 
лу. ‚ . . LL. R,13 Bom, 80 


28. — —— rietary right of khot 
to khoti vatani land— RigÀt of such khot to 
forest land and to timber and wood growing thereon 
—Government, Right of, to appropriate forest 
preserves, assessed or unastessed land — Conatruc- 
tion of such khoti grants.—The plaintiff sued the 
defendant, alleging that the village of mouzah 
Ambedu, in the Ratnagiri District, was his khoti 
vatani village in which his proprietary right extended 
to raise crops of any kind or to preserve and cut the 
jungle and forest trees on the lands therein. He 
‘complained that since 1855-56 the Collector of the 
district had prohibited him from exercising the 
above alleged rights, and prayed that the obstruction 
might be removed and R600 awarded аз damages. 
The plaintiff based his claim mainly on the settle- 
ment of 1788, Dunlop's proclamation of 1824, and 
several other khoti grants in the district. The 
defendant denied that the plaintiff had any ie 
tary right in the village, and contended (inter alid) 
that the khot derived his rights from the yearly 
kabuliats passed by him, that his right to cultivate 
did not extend to cultivating the jungle land, and 
that his position was no better than that of а patel. 
‘The joint Judge who tried the suit held that under 
the settlement of 1788 the plaintiff as khot was 
entitled to the jungle produce, except timber; that 
în virtue of Dunlop's Proclamation of 1824 the 
plaintiff acquired an unqualified right to the forest 
and in the village and timber growing on it, and 
that the defendant had no right to appropriate 
assessed ог unassessed land for forest purposes, 
and awarded the plaintiff the sum of #600 as 
damages. On appeal by the defendant to the High 
Court,—Held that the application of the general 
rales of и of pus ins rubis ae 
State requi t language of such general imi 
as is ordinarily to be found in the khot’s sanads 
should be taken most beneficially to the State. 
Held accordingly that, in the absence of a snad 
expressly granting it, the ownership neither of the 
soil nor of cultivated or uncultivated lands passes by 
the grant of the vatendari khotship. Held also 
that the grant of the vatani khoti did not make the 
khot а perpetual tenant of Government in respect 
of all lands in the village, except dhara lands, Held 
on the suthority of Tajubai v. Sub-Collector of 
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Kolaba, 8 Bom., A. C. 189, and Ramchasdra 
Narsinha v. Collector of Ratnagiri, 7 Bom., 4. C., 
41, that a ent relationship was created 
between the Government and the khot which could 
not be interfered with as as the settlement of 
1788 was in force, except with the khot’s consent, 
and therefore that in 1855, when the pahani of 1788 
was in force, the Government could not withdraw the 
thikan in question from the plaintiff's cultivation. 
Held also that, in the absence of evidence to show 
that the right to the jungle produce was intended 
to be reserved to Government, the plaintiff was 
entitled to cut down brushwood, whether as в source 
of revenue or for the purpose of bringing the land 
into cultivation. Held that the respondent 


was 
entitled to es for the years during which he 
had been excluded, and to an injunction restraining 


the defendant from excluding him in the future. 
Held aho that as kho the respondent had no 
ight to cut timber in forest and uncultivated land, 
whether by virtue of his khotabip or Dunlop's 


reclamation, CoLLEOTOR OP RATNAGIRI v. ANTAJI 
BHMAN . . . LL.B, 13 Bom., 584 
39. Right to out trees—Khoti 


ict, of whicl 


he i District, 
(Survey No. 52) was their khoti i 
1894 they eut down a large number teak troes 
ing on this land. Thereu| Secretary 
Lr Indis in Counci sued to recover their 
value alleging that they were the y of 
ernment. Defendants that were 
the absolute omnee of the tress, and + а dn 
support of their title on a proclamation issues 
o 1824, known О 


as Мг. 
ion had been subse- 


Government in 


tho slightest obstruction.” 
tion was not в mere promise 
or gift of the teak trees to 
lands they were then 

thereafter grow, and that the gift could not be 
revoked. Held also that 
tion Government had 


land waste iu the year 1880-81 was granted as inam. 
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chief of which were the following: Clause lat 
provided that the khot should annually pay to 
Government a fixed sum of 8249 2 as. 86 re. Clouse 
Tth provided that the khot should allow the lands, 
which had been granted on шары istava tenure to 
certain kowldars before the date of the snad, to 
continue in their ; that he should every 
year recover from them the Government dues and pay 
the same over to Government in addition to the 
amount stipulated with him on account of the khotship. 
Clause 9th provided that the holders of the sati 
lands in the village were the owners of those lands. 
Should a new survey be made and а new assesment 
settled, the same should be settled by Government for 
the holders of the suti lands agrecably thereto. 
From 1845 to 1871 the management of the khoti village 
was entrusted to the defendant as a maktadar, or 
i by him—one in 

kba, the grantee of 
the khoti village, and the other in 1868 to the 
tee’s heirs and legal representatives. By clause 

of tho kabulist of 1858 the defendant agreed 


turable, and uncultur- 
I will take the 


го вед 

After the expiry of the years of the contract you are 
to take the assemmont of the fields according to the 
practice of the 


In 1861, when the survey was introduced into the 
Tillage, be got his titlo to these lands 

the Superintendent of Survey. 
dant^s t of the vi 


with mesne profite, alleging that the defendant had 
illegally and freudolently acquired thse lands on 
Ms own account while acting as plaintifs agent 
and praying that he should be declared to have 
soquived amd bald them in trust for the quist. 
The defendant qnie ag alid) that the lands 
in suit were not included in the khoti graut; thas 
they belonged to Governmegt; that be had acquired 
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some from the Collector and the rest from the 
Superintendent of Survey ; that under his kabuliate 
he was entitled to take up the lands direct from 
Government, and that the plaintiff was only entitled 
to the assessment due ou the lands which he had 
refused to accept. Lastly, the defendant denied that 
he had acted in fraud of the plaintiff's righte in 
acquiring tho lands in dispute on his own account. 
Held on the construction of the sanad that, the 
plaintiff being the khot of the whole of the village 
exclusive of the laud granted in inam, the шары 
istava lands were included in the khoti grant; that 
the khot's intero in them, whatever might be the 
extent of it, was not separable from the khoti estato; 
and that the khot had в reversionary interest in the 
maphi istava lands as well as in the suti lands which 

been abandoned by their former occupants, 
Held also that the defendant was not precluded by 
the terms of his lease from acquiring the lands 
in dispute on his own account. The engagement to 
furnish accounts of the balance of the village revenue 
at the end of each year was simply an engagement to 
furnish the plaintif with information which would be 
of use to him, and which indeed it would be necessary 
for bim to possess when he resumed the management 
of the village on the determination of the lease. It 
imported nothing more than that; and the whole 
transaction evidenced by the kabuliats was merely 
an assignment in consideration of a fixed annual 
Payment to be made by defendant to plaintiff, of the 
rights and liabilities of the latter to be exercised and 
discharged for в certain period by the former. Рог 
that period the defendant was the maktadar or tenant 
of the plaintifs khotship; aud though a certain 
confidence was necessarily reposed in him in connection 
with a tenancy of this nature, and though he was 
bound jealously, and scrupulously to protect the 
plaintiff's interests, so far as they were in his keeping, 
yet he was not bound by the strict rule which prohi- 
bits a trustee from acquiring for himself an estate of 
his cestui gue trust. Under clause 7th of the kabu- 
list of 1858, the defendant was at liberty either to 
take up waste lands himsclf or put in tenants; if he 
put in tenants on leases, the special advantages of 
‘any leases were to expire with his own lease. But 
the actual occupation of land either by himself or by 
his tenants was not to be interfered with at the 
determination of his lease, so long as he or they 
continued to pay the assessment according to the 
practice of the village. The defendant could there- 
fore, without the intervention of the Collector, have 
taken up the maphi istava lands in suit and become 
himself the tenant ; and be could have also acquired 
the suti lands from former sutidars, or taken them 
up if waste, without the intervention of the Survey 
Superintendent. The circumstance that when ac- 
quiring the lands ho necdlessly invoked the assistance 
of the revenue authorities would not invalidate his 
title if it could not be impugned on other grounds. 
Held further that the defendant was not guilty of 
fraud, as there was no evidence to show that he had 
acted in surreptitious or secret manner in acquiring 
the lands in suit. On the contrary, his action in 
applying to the revenue authoritics was a sign of his 
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grod faith rather than of suy fraudulent intent. 
"The plaintiff was therefore not entitled to oust the 
defendant from the lands in suit. Faxr ISMAIL e. 
Млномвр Isa. . LL, R., 18 Bom. 595 


81. — Invalidity of grant, orcove- 
nant by grantor, in favour of person unborn 
upon a condition which may never arise— 
Restraint spon grantor's own power of alienating 
— Hindu law.—The purpose of а grant was to oblige 
the grantor and his successors in в raj estate to give 
in some way or other maintenance to all the descen- 
dants of four persons living at the date of the grant, 
by declaring that, on the failure of the raje of the 
day at any future time to maintain such descendants, 
the latter were to have an immediate right to four 
of the raj villages. Thie might be regarded ва 
imparting а present assignment to persus net yet 
in existence, subject to a suspensive condition, which 
might prevent ita ever taking effect ; or it might be 
regarded as & covenant intended to rum with the 
raj cetate, in favour of non-existing covemantees, to 
give the villages to them in the event specified. 
Held thut in either view it was equally ineffectual. 
Held also that the High Court had correctly con- 
strued the instrument in holding that the words “If 
ever in the time of my descendants you аге not pro- 
vided with means of maintenance” formed a condi- 
tion which also was unfulfilled—the descendants 
being in posscasion of villages granted to them by 
the таја, other than those claimed, more than sufi- 
cient for their maintenance. CHANDI CHURN BARUA 
е, SIDRESWARI DEBI . . LLB, 16 Calc, 71 

(LB, 16 L A, 149 

32 —______Revenue-free grant—Settle- 
ment in favour of daughter purporting to render 
other lands than the lands settled liable im the 
hands of the settlor and his heira for the revenue 
of the settled lands—Beng. Reg. XXXI of 1803, 
s. 6—Mahomadam law of imheritance—One В 
in 1843 settled certain lands on his daughter 2, and 
covenanted that he and his heirs would pay the land 
revenue due on the estate so assigned along with the 
land revenue for their own estate. The deed of 
settlement then went on to provide that, if at any 
time the heirs of the settlor, or whoever might be in 
Possession of the rest of his estate, should demand 
from Р, or the person in possession of the lands as- 
signed to her, the revenue assessed on those lands, 
then Е and her heirs would be entitled to claim 
and take possession of the legal share in the settlor’s 
estate to which she would be entitled under the 
Mabomedan law of inheritance. Held that, as re- 
gards a person who had acquired a portion of the 
settled property partly by private saleand partly by 
sale at auction, the settlement contravened the pro- 
visions of s. 6 of Regulation No. XXXI of 1€03, and 
the heirs of the settlor could not be compelled to pay 
the land revenue due on the portion of the settled 
lands acquired by the said purchaser, nor had the 
Purchaser any right under the deed of settlement to 
а proportionate part of the inheritance which would 
have come to Rebmat-un-nissa from her father. 
SARBIB Ам c. SUBHAN Аы . I, L. R., 94 АП, 19 
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38. —  — — Grant of portion of impart- 
ible samindari—Absolule grant—Creation of 
separate estate in favour of grantee as between him 
and grantor—Restriction im instrument contracen- 
ing Hindu law of inkeritance.—In a suit for the re- 
covery of possession of an estate, it appeared that the 
estate in question had formerly formed a portion of 
an impartiblo zamindari, but had been granted, in 
the year 1845, by the plaintiff's father to 
brother, in whose name the estate wi 
in the Collector's books as a separate estate. 
instrument of grant provided (inter alid) that in 
case of failure of self-begotten male issue in the 
grantee’s line, the immoveable property of the 
grantee should be put in possession of the grantor’s 
Tine. On the death of the first grantee, the property 
Passed into the possession of his two sons, and, ou 
the death of the elder son, it came into the possession 
of the younger son. On his death without male issue, 
the estate d into the possession of his widow, 
defendant in the present suit. The plaintiff con- 
tended that the grant made to respondent's father- 
in-law was a maintenance grant; that under ita terms 
the estate reverted to his father (now deceased) on 
the death of respondont’s busband, when there 
was a failure of male heirs in his branch; and that, 
notwithstanding the grant, the members of the 
two branches did not fail to be co-perceners, and that 
consequently the right of survivorship of the plaintiff 
attached to the exclusion of the defendant. Held 
that, on the construction of the instrument of grant, 
the estate became, by virtue of that instrument, the 
separate and absolute property of respondent’s branch 
of the family, and that the provision in that instru- 
ment purporting to create a special right of reversion 
in case of failure of female issue contravened the 
principle laid down in the case of Tagore v. Tagore, 
9 В. L. R., 877: L. By IA., Sup. Vol. 47, and was 
inoperative. Venkata Kumara МАНІРАТІ SURYA 
Rav v. CHELLAYAMMI GARU 

[L L. B., 17 Mad., 150 


34. -— Grant of land—Presumption 
aa to boundaries where grant is described as bounded 
by а river ог а road—Meaning of 
И land adjoining a high way or river ia granted, 
the half of the road or the half of the river is pre- 
sumed to pass, unless there is something either in 
the language of the deed or in the nature of the sub- 
ject-matter of the grant, or in the surrounding cir- 
‘cumstances, suficient to rebut that presumption ; 
and this though the measurement of the property 
which is granted can be satisfied without includin; 
half the road or half the bed of the river, and al- 
though the land is described as bounded by a river 
or в road, and notwithstanding that the map which 
is referred to in the grant docs not include the half 


of the river or the road. And this rule of construc- | 


tion cannot be de from, merely because it is 
shown that it would have been to the interest of the 
grant or to retain half the bed of the river. This 
rule of construction applies equally whether the sub- 
ject-mattcr be a grant from the Crown or a subject. 
‘Micklethwaite v. Newlay Bridge Cos L. R., 88 Ch. 
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D., 188 ; Ecroyd v. Coulthard, L. R. (1897), 2 Ch. D 
564; and Lord v. Commissioner for the City of 
Sydney, 12 Moore's P. С. 473, followed. Barem 


SINGH г. SEORRTARY ОР STATE РОВ INDIA. 
[L L. R, 23 AIL, 96 


2. POWER TO GRANT. 


Grant of rent-free tenure 
—Jaghirs— Power before Permanent Settlement.— 
A zamindar had no power before the Permanent 
Settlement to grant a rent-free tenure, or a tenure at 
a less rent than the share of the produce payable to 
Government for revenue; nor had he power to graut 
jaghire. №Мьмомвт SINGH v. GOVERNMENT 
[6 W. BR, 121 
S. С. on appeal to Privy Council 18 W. R., 321 
ag EID of 
1793, г. 10—Grant for public purposes—Rent— 
Revenue.—A zamindar in 1830 granted rent-free 22 
bighas of land out of his zamindari to 4, who was 
to make a tank, the use of which was to be devoted 
to the public. In February 1863, & successor to 
the grantor in the zamindari sought to resume the 
land, on the nd that the original “rent-free” 
grant was null and void, it having been made with- 
out the sanction of Government. Held per МовмАм, 
Punprr, and Lzvrxoz, JJ. (Тввуов aud Госн, JJ., 
dissenting), such a grant was valid. It was not 
within the meaning of Regulation XIX of 1898, 
в. 10. “Rent to the zamindar" and “Revenue of 
Government” distinguished. PiziRUDDIN e. Ma- 
DHUSUDAN PAL CHOWDHRY 
[B. L. R., Sup. VoL, 75: 3 W. R., 15 


Overruling HUREENARAIN GOSSAIN v. SHUMBHOO- 


жати Моня . . . .1W.R,6 
87. — Beng. Reg. XIX 
of 1798, г. 10— Resumption— Ее 


Held per Peacock, C.J., and L. 5. Jackson and 
MACPHERSON, JJ. (BAYLEY, NORMAN, and SETON- 
Kane, JJ., dissenting)—The words “exempt from 
revenue ” in в. 10, Regulation XIX of 1793, refer 
only to grants free from the payment of revenue to 
Government, and do not include grants or leases by а 
zamindar exempt from the payment of rent. There- 
fore a rent-free grant made by a zamindar, and à 
fortiori one by a mourasi ijaradar, of a specific portion 
of land after а Permanent Scttlement of the estate to 
which it belongs, is valid as against the grantor and 
his heirs or agaiust в purchaser of the estate by pri- 
vate sale, and is not liable to be resumed under that 
section. Held per BAYLEY, NORMAN, and SETON- 
Kaze, JJ, contra, MAHOMED AKIL r. ASADUN- 
wissa Вів, MuTTYLALL SEN üwYAL г. DRSHKAB 
Вот. . BL R., Вар. Vol, 774:9 W. &.,1 


$8. Effect of grant 
against auction-purchaser.—A certain quantity of 
seer land was given by a Mahomedan zamindar to his 
daughter, on the occasion of her marriage, to be held 
by hor as scer,—that is to say, free from payment of 
rent, but not free from payment of revenue, — Held 
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that в zamindar was competent to make such grant, 
and his act is binding on the auction-purcbaser, whose 
right is only to receive the revenue-rate from the 
grantee. Анмор OOLLAH r. MITHOO LALL 
[3 Agra, 186 


39. —______ Grant for public purposes 
— Liability to assessment of rent.—A grant for a 
road used annually for the Rath Jattra is valid and 
not assessable with rent, the grant being for a public 

pose. — HUREENARAIN GossalN г. SHUMBHOO 
Fara Монро . . . «WEE 


40, —— Tank granted 
subsequent to 1790.—A tank granted subsequently to 
1790 is liable to resumption in the absence of proof of 
its having been either the condition of the grant or the 
intention of the grantor that the tank should bea 
public benefit. Such в case does not come within the 
ruling of the Full Bench in Pitiruddin v. Mudhu- 
soodus Pal Chowdhry, B. І. В» Sup. Vol, 75. 
JupooxaTH SIBCAR ©, BONOMALEE MiTTER 


[2 W. R., 205 
Causse Kart CHUCKERBUTTY e. Вохкоо BE- 
назв CHUNDER 0. 8, В., 177 


4. — Supply of water 
to villagers from wells to be dug— Building temples 
—Power to resume and assess grant.—Where the 

ег of в coal company had allowed persons to 

settle on the lands of the company, on conditions about 
which а dispute arose, and the company sought to 
assess the land with rent, and the tenants claimed to 
hold it rent-free,— Held by the High Court thst in 
the case of one plot on which the tenant had agreed to 
dig wells and had done во, the water which the vil- 
lagers on the company’s estate drew from the said 
wells was in the nature of a fair consideration for the 
land ; and that, though the land was assessable with 
rent,the compeny could not assess it so long as the 
i were supplied with water. In regard to 
another plot, bowever, in which some templos had been 
erected,—Held that the temples did not in any way 
further the objecta of the company, and could not be 
treated as fair consideration, and that the company 
could assess the plot. BENGAL Соль COMPANY v. 
Новрүлі Mapwanns FA. W. B., 245 

42. Grant of land rent-free— 
Beng. Вед. XIX of 1793, s. 10—Reg. XLI of 1795, 
г. 10—40 XVIII of 187: 30, 95—Act XIX 
of 1878, г. 79.— The "Pg in ME claimed the 
possession of certain land in virtue of a grant thercof 
to him, not merely of the proprietary right in such 
land, but of the rents of the samo undiminished by the 
payment of the revenue assessed thereon, which the 
grantor took upon himself to pay. Held by STUART, 
CJ. PEARSON, J., and OLDFIELD, J., that the 
grant was null aud void and liable to resumption, with 
reference to s. 10 of Regulation XIX of 1793, and 
Regulation XLI of 1795, and в, 30 of Act XVIII of 
1873, and s. 79 of Act XIX of 1873. Per SPANKIE, 
J.—That the question whether the grant was null and 
void with reference to those lations and Acts did 
uot srise, as the grant, on the facts found by the Court 
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below, was not one within the terms of those Regula- 
tions. JAGANNATH PANDAY е. PRAG SINGH 

(LLB, 2 All., 545 

48, —— Bong. Reg. XIX 

of 1793, s. 10—Act XVIII of 1873, ss. 80, 95 (c)— 
Act ХІХ of 1873, ss, 79, 241 (^), The plaintiffs in 
this suit, zamindars of a certain village, sued for the 
possession of certain land in such village, alleging 
that it had been assigned to а predecessor of the defen- 
dant to hold во long as he and his successors continued 
to perform the duties of village watchman, and the 
defendant had ccased to perform those duties and was 
holding as a trespasser. The defendants set up as a 
defence to the suit that he and his predecessors had 
held the land rent-free for two hundred years, and that 
he held it asa proprietor. Held that such assignment 
was not a grant within the meaning of Regulation 
ХІХ of 1793. Pusan MAL г. PADMA 

(LL RB, 2 AlL, 782 


44, _____ Hereditary grant, Presump- 
tion of—Allowance—Long  enjoyment—Title— 
Bom. Reg. V of 1827, г. 1.— Where the plaintiff's 
‘ancestors had enjoyed an allowance during four succes- 
ive generations for a period extending over more than 
в century, the legal presumption, in the absence of the 
original grant, is thet such grant was hereditary. 
The allowance having been continued by the British 
Government to the plaintiffs grandfather, for the 
same reason for which a village (admitted to be held 
on hereditary tenure) had been continued, and having 
been paid to the plaintiff's grandfather up to his de- 
cease, and afterwards, as a matter of course, to the 
plaintiffs father, it was held that the enjoyment of the 
plaintiff's grandfather and father was proprietary en- 
joyment ; and as this enjoyment bad continued unin- 
terruptedly for more than thirty years, that, under 

lation V of 1827, в. 1, a statutory and indefea- 
sible title to the allowance had been acquired. Desar 
KALYANBAYA HUKAMATBAYA v. GOVERNMENT ОР 
Вомвт . ES + 5 Bom, A. C, 1 


45. Hereditary charitable grant 
—Allowance for temple—Bom. Reg. V of 1827, 
— Where a charitable grant in connection wi 
temple was proved to have been enjoyed by the incum- 
bent and those under whom he held in succese 
sion for more than thirty years, it was held that the 
grantee had acquired a right of property in it under 
Regulation V of 1827,8. 1. Ву WaxpzN, J.—Indepeu- 
dently of tho origin or nature of the grant. Ву Gibas, 
J.—Tn the absence of it being shown to have been a 
personal grant, and by the conduct of Government in 
Paying to the several generations in succession. Соте 
LECTOR ор Кивра v. HARISHANKUR TIKAM 

[5 Bom., A. С., 23 


46. — — —- Grant by widow for reli- 
gious benefit of husband — Power of successors 
to resume grant.—Where two widows of a zamin+ 
dar a small portion of the zamindari to 
a Bratman who had been brought up by them with a 
view that he should perform the funeral and annual 
ceremonies of their deceased husband, — He/d that the 
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grant was not wlfra vires, and could not be resumed 
by the zamindar’s successor. LAKSEMINARAYANA с. 
Das . . . . LL R, l Mad, 288 


47. Invalidity of grant, ог 
covenant by grantor, in favour of persons 
unborn, upon a condition which may never 
arise—Restraint upon grantor’s own power of 
alienating— Hinde law.—A Hindu owner cannot 
make a conditional grant of a future interest in pro- 
perty in favour of persons unborn, who may happen at 
^ future time to be the living descendants of the 
grantees named, to take effect upon the occurrence 
of an event which may never occur. That he would 
thereby impose a restraint contrary to the principles 
of Hindu law, upon his own power of alienating his 
estate, discharged of such future interest, is в reason 
for the invalidity of such a grant. ‘The purpose was 
tooblige the grantor and his successors in a Raj estate 
to give in some way or other maintenance to all the 
descendants of four persons living at the date of the 
graut, by declaring that, on the failure of the Raja of 
the day at any future time to maintain such descen- 
dante, the lattor were to have an immediate right to 
four of the Raj villages. This might be regarded as 
importing a present assignment to persons not yet in 
existence, subject to а suspensive condition, which 
might prevent ite ever taking effect; or it might be 
regarded as в covenant intended to run with the Raj 
ostate, in favour of non-existing covenantecs, to give 
the villages to them in the event specified. Held 
that in either view it was equally ineffectual. CHANJI 
CHURN BARUA v. SIDHESWABI DEBI 
[L L. E., 16 Calc., 71 
L. R., 15 I. A, 149 


3. GRANTS FOR MAINTENANCE. 


48, — Nature of tenure—Resump- 
tion and assessment of lands.—1n a suit for assess- 
ment of rent on certain villages the defendant ad- 
mitted that the villages formerly belonged to the 
plaintiff’s predecessor, but were given over to them 
for their maintenance. Held that under these circum- 
stances the defendant's tenancy was а mere fenancy- 
at-will, which tbe plaintiffs predecessor hada right to 
determine at any time. GOVERNMENT v. LALL Mo- 
HUN NAUTH . + .  . 8 Нау, 186 


49. — — —— Grant by Raja of Pachete— 
Duration and effect of such grante—A grant by 
a former Raja of Pachete of a pergunnah, part of the 
zamindari or raj of Pachete, to в member of his 
family, held to bea grant for maintenance only, and 
resumption was decreed to the raja in possession. 
Semble— Grants made by the predecessor of the raja 
in possession, whether in fee or for maintenance, enure 
only during the lifetime of the grantor, and are 
not binding on his successor. Quere—Whether the 
zamindari of Pachete constitutes an indivisible estate 
of inheritance and as such inalienable. ANUNDLAL 
Siwe Dzo e. DHEERAJ @оввоор NARAYAN Dzo 
+ [5 Moore's L А., 83 
50. Duration of maintenance 
grent— Power of хатітіаг to resume grant for 
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maintenance—Possession of successors of grantee.— 
Land held as a maintenance grant isresumable by the 
zamindar at the death of the grantecs, whether it 
is in the hands of more immediate, or in those of more 
remote, members of the family ; the nature of such a 
grant being to make suitable provision for the 
immediate members, while it prevents tho zamindari 
from beiug completely swallowed up by coutiauous 
demands. Tho successors of such grantee paying 
rent tothe zamindar cannot be regarded as holding 
adversely to him. WoopoxaprrrO Ds» v. MAkooxp. 
Narain Арто ев + . 22 W. R, 225 


BL —— —— — — — — — Charge om za- 
mindari.—A maintenance grant, claimed to be here- 
ditary, held to be for life only. Lekraj Roy v. Kun- 
hya Singh, I. І. R, 3 Calc, 210, quoted. А 
maintenance grant which the donor directs to be paid 
by his agent out of the revenues of a certain zamindari 
docs not form a charge ou that samindari. Bre 
Снохрев MawiokyA Ванлроов г, IsHAN CHUN- 
DER THAKUR . . * . 8C. IL. В, 417 


53. — — — — Value of land 
enhanced by irrigation.—Where a zamindar granted 
to his mother, in licu of maintenance, two villages, 
the inoome of which, upon the introduction of 
irrigation, was greatly enhanced without any expendi- 
ture or labour on the part of the grantee,—He/d, in 
a suit by the grantee for damages against parties 
claiming to have been put in possession of the lands of 
the two villages by the successor of the grantor— 
(1) that in the absence of express words to the 
coutrary, the grant enured for the grantee's life; 
(2) thai as the provision was reasonable, the grant was 
binding on the successor of the grantor; (8) that 
the introduction of irrigation, not having been coue 
templated at the time of the grant, might entitle the 
present zamindar to revise and re-adjust the terms 
of the grant, but was no ground for dispossessing 
the grantee. ВнАУАМАММА v. RAMASAMI 
(I. L. R., 4 Mad, 198 
58, — —— — — Presumption of 
nature of grant from long undisturbed posseasion.— 
Successive enjoyment for three generations, without 
interference, of land granted by a zamindar to a 
member of his family in lieu of maintenance justi- 
fies the presumption that the original grant was 
intended to «be absolute. SALUS ZAMINDAR с. 
Psppa Раків Basu . LL. R, 4 Mad, 871 


4. POWER OF ALIENATION BY GRANTEE, 


Burvivorship—R ights of 
widow—Grant by Gorernment for maintenance of 
family.—The lauds of three brothers having been 
‘confiscated, the Government afterwards assigned ree 
venue-peying lands for the benefit, in certain pro- 
portions, of the minor son of the eldest brother, also 
of the widow, minor son, and daughter of the young: 
est brother (both these brothers being then dee 
ceased); and the second brother, who survived, was 
put into possession of а proportionate part of the 
property. Held by the Privy Council that the 
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widow of the youngest brother, on the deaths of hi 
son and daughter, became by survivorship sole own 
of the estate so assigned for their and her benefit ; so 
that an alienation of part, if made by her, could not be 
set aside at the instance of the second brother, who 
failed to show, ou the above state of things, that the 
estate was heritable property of the son, as whose uncle 
and heir he claimed. — NagPAT SINGH c. MAHOMED 
Au Hussain KmaW . . L L. R., 11 Calc, 1 

55. — — —— Alienation by samindar— 
ty of, against his auccessor.—A grant of в 

tion at a zamindari by the zamindar in favour of 
tie ster cannot operate inde) queens. of her claim. 

bin 


to maintenance, so as to iccessor, though 
the alienation may be pinding against the grantor 
during his life, Maravagaya NAYANAR v. ÜPPAY 


Aww о. .  . 1 Mad, 349 


56. —____ Charge in favour of 
stranger—Perpe/ual annuity.—A zamindar has no 
more power tocharge в perpetual annuity in favour 
of a stranger on the income of the zamindari than he 
hus to alienate the corpus. ХАВАҮАХОА DEVU г, 
HARISCHANDANA DEVU 1 Mad., 455 


See SuBBABAYULU Nayak с, КАМА REDDI 
[1 Mad, 141 


57. ——— — — Grant by holder of appan- 
Bge--Lease for mining purposes.—Though the 
holder of a younger brother’s appanage has no power 
of complete and absolute alienation of property, of 
which he bas only а limited tenure for maintenance, 
still a lease granted by him is good as between him 
d the grantee and those claiming under the grantor, 
at least during the grantor's life. Mining leases, 
like leases for building, are among those which 
the regulations particularly favour as being in their 
nature such as to require а long time for profitable 
working. @овром, STUART & Co. v. TIKAITNEE 
Sconas KoWAREN . . W. R., 1864, 370 


58. ——-—- Grant by samindar of estate 
for maintenance—Pottah “ dawami” made to a 
lessee by the grantee in excess of his estate to what 
extent effectual, from circumstances—Suit for 
possession—Limitation Act (XV of 1877), Sch. II, 
art. 91—Suit for declaratory | decree— Specific 
Relief Act (I Pd 1877), s. 89—Adverse pos 
session—A grant a village for maintenance 
was made by a pita to his nephew, operating 
only for life. The granteo survived the grantor, 
and by ikrarama acknowledged the succeeding 
zamindar to be entitled to the village. The grantee 
had, however, already executed а pottah, described 
therein as permanent, toa lessee, ‘The latter obtained 
possession, and from bim after tho death of tho 
original grantee for life the zamindars who succeeded 
the grantor accepted rent at the rate stipulated in the 
pottah, and did not disturb his posscssiou. ‘This suit, 
after the death of the lessce, claimed the village 
as part of the inherited zamindari, the defence being 
that the lessoo was perpetual Held (1) that 
the original grant поё having extended to more than 


the life of the grantee, the pottah was void as against 
the successor in title of the grantor, and not merely 
voiduble after the grantee’s death. Tho acceptance 
of rent at the rate in the pottah could not have 
the effect of confirming it in its entirety, which, 
according to the coustruction of the High Court, 
would have been for a permanent estate, The dura- 
tion of the pottah could not excecd that of the 
original grant; nor could an admission, taken by the 
High Court to have been thut the acceptance of rent 
had confirmed the permanency of the lease, preclude 
im for legal rights, even supposing that 
ion to have been made. The matter in contest 
was as to the circumstances under which the lessee 
was allowed to remain in possession and their legal 
effect. And on the evidence, the lessee had been 
allowed to remain as в mokurari tenant, for his life. 
2) The suit for posesion was not barred under 
article 91 of the Limitation Act (XV of 1877) on the 
ground that в decree declaratory of title to have the 
pottah cancelled might have been sued for in the 
lessee’s lifetime under s. 39 of the Specific Relief 
Act, 1877. (3) The possession of a tenant for life 
is not rendered adverse withiu the meaning of Act XV 
of 1877 by a notice from the tenant that he claims to 
be holding on в perpetual or hereditary tenure. 
Bexi PxusuaD Koeri с. Ооримати Rox 
(LL R., 27 Calc., 156 
L в. 2 E LX 216 
N. 274 
Grant E. iban with 
only temporary interest—Failure to prove 
right of oceupancy.—In a suit to recover possession 
of debutter land where plaintiff relied upon & 
mourasi pottah which had been granted by, or with the 
permission of, в poojarce no longer in office, the 
principal defendant claiming under a lease from the 
existing — Held that plaintiff could not 
apren i е ойдоо a right of occu- 
псу, under в. 6, Act X of 1859, and his title was bad 
‘as based upon a grant from в person who had only в 
limited or temporary interest in the land. GooR0o 
Ркввнар Roy v. Ram LOCHAN PAURAY 
[13 W. R., 941 
— — Grant by military authori- 
ties of cantonment land— Resumption TA Goss 
ernment.—Where Government had 
military authorities to use certain land P n poser 
Purposes, which land was subsequently resumed 
by the Government, — He!d that the military author. 
ities had no power to make a grant of the land 
given for military purposes for a period longer than. 
the land would remain in their possession, and that 
no term of limitation had expired to bar the ordinary 
right of Government as & landlord to demand rent. 
RAMCHAND r. COLLECTOR OP MIRZAPORE 
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6L ———— xd grant in per- 
petuity—Kight of resumption im gramtor.—A 
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GRANT- continued. 
5. RESUMPTION OR REVOCATION OF 
GRANTS—continued. 
mokurari tenure granted in perpetuity cannot be 
resumed by the grantor, even if the grantee dice 
without leaving heirs, HIMMUT BAHADUR v. Soo- 
west Коокв + . . . 15 W. В., 549 


es. Grant of mokurari pottah 
—Power to resume on death of grantor.—A 
mokurari pottah granted by a Raja of Tippersh tos 


member of his family is, by recognized custom, 
resumable on the death of the grantor. Roo Моох- 
зовЕЕ KOORRES c. Вввв CHUNDER 7008842 
(0 W.R., 808 
63. Amaram grant—Right to 
resume —Arrears of assessment, Liability. for.—An 
amaram grant is resumable at tho pleasure of the 
zamindar. The granteos of such a grant, when re- 
sumed, if they remain in possession without payment 
of the assessment which they aro lawfully bound to 
dischargo, are Hable to be sued for such arrears of 
amessment, Uxrp; RAJAHA BAJI VENKATAPERU- 
MAL RAUZB г. PEMMASAMY VENKATADRY NAIDOO 
[4 W. R., P. C., 121: 7 Moore's L A., 128 


See NABASAYYA v. VENKATAGIRI RAJAH 
[L L. R., 38 Mad., 268 


64. Annual allowance for palki 
huq—Allowance attached to hereditary office— 
Right of Gorernment to resume.—An annual allow- 
‘ance for palki hug (palanquin allowance) to the 
holder of the hereditary offico of Desai of Broach 
held under a jaghir grant charged by former native 
Governments in the land revenues of that pergunnah 
is incident to the tenure of Desai and is not resum- 
able by Government, GOVERNMENT ор BoxmaY г. 
DzsAr KALLIANRAI HAKOOMUTBAI 

[14 Moore's I. А., 551 


65. —— — Grant by Government by 
proclamation— Rerocation of, by proclamation 
—Consent—Resumption, Power o ernment 
cannot, by issuing в subsequent 
a grant made by ® previous proclamation, inasmuch 


as it cannot, any more than a private person, without 
the consent of the donee, revoke a gift actually made. 
Сошвотов оғ RATNAGIRI c. VYANKATRAV NABA- 
Yan Вовтв . . . + 8Bom,A.C,l 

Бев SECRETARY OF STATE YOR INDIA г. SITARAM 
SmvBAM . . . LL.B, 88 Bom, 518 


. - Construction of gift—Tribal 
custom—Exidence of intention.—In view of the 
ciroumstances under which an oral lease of villages at 
a favourable rate of rent, and of indefinite duration, 
was made by the proprietor,  talukhdar, in favour of 
her daughter, it was held not to be a lease for life, 
but to be resumable at the lessor’s pleasure. The 
parties belonged to a tribe (Abbau) appearing to be 
Mahomedan, but in regard to inheritance and main- 
tenance, having customs of its own, which permitted 
the resumption. There was no evidenco of the les- 
sor's intention contemporancous with the making of 
tho lease; but her will, executed within two years 
after and made known to the Goverumeut to show 
the future succession to the talukb, contained a bequest 
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5. RESUMPTION OR REVOCATION OF 
GRANTS—continued. 
of tho same villages to the lessee, with express reserva- 
tion of power to alter this disposition. Held that 
this was evidence bearing on the question of inten- 
tion. Мазвам Bisi v. CHAND BIBI 

[L L. R., 10 Calc., 238: 18 C. L. R., 401 
L. R., 10 L A., 183 
67 Effect of resumption and 
settlement on lakhiraj tenures.—After re- 
sumption and settlement, в lakhiraj estate becomes, 
to all intents and purposes, a separate zamindari held 
from Government in perpetuity, the proprietors of 
which are, in accordance with the Full Bench ruling of 
the 14th December 1867— Mahomed Akil v. Asudu- 
nisa Bibi, B. L. Ry Sup. Vol, 774: 9 W. 
capable of grauting portions rent-free ; the grant or 
taking such land, with tho risk of it again, in 
the event of the whole estate being sold for default 
on tbe part of the zamindar, DABEE PERSHAD v. 
Joy LALL CHOWDHRY . . ЗУ. R., 801 
68. ————— Grant by Hindu sovereign 

to Hindu temple—Nibandha—Antastha гай 
rar Kherü Jummabund parthare paiki— Beli- 
ious penalty Jor resumption.—The peishwa, by a 
gions Fred 1700, granted to an sucestor of (be 
plaintiffs, for the support of в Hindu temple, an 
annual cash allowance of 8350 out of the “ Antasths 
sadilvar'" and three khandis of rice out of the 
“kherij jummabundi parbhare,” to be levied from 
certain mehals and forts mentioned in the sanad. 
The allowances were paid till the death of the 
plaintiffs’ father on the 26th December 1859, when 
the Collector of Thana stopped them, On the 23rd 
December 1870, the plaintiffs sued to establish their 
right to the grant and to recover six years’ arrears of 
the allowances. Held that the grant was irresum- 
able, inalienable, and perpetual. lt was not а grant. 
from the revenues of the State at large or even of the 
zillah, but was made up of certain small special grants 
charged upon the antastha sadilvar, produced by 
certain special localities in the sillah, Thus the grant 
was essentially localized, and whatever thore might 
have been of contingency or variability in the levy or 
plication of the antastha sadilvar previously to 
е making of the grant, such contingency or vari- 
ability ceased to the extent of the grant from the 
moment of ite being made to в Hindu temple. Tho 
religious penalty for the resumption of а royal grant 
made for Hindu religious purposes is sometimes ex- 
pressed in the grant and sometimes omitted from it. 
But its omission does not in any wise derogate from 
the durability of the grant. The Hindu law implies 
the religious penalty for resumption, albeit not ex- 
pressed in the sanad. A pension or other periodical 
payment or allowance granted in permanence is 
nibandhe, whether secured on land or not. Quare— 
Whether a private individual as well as в royal per- 
souage may create в nibandha, COLLECTOR OP 
Taawa о, Haut SITARAM . L Г. R., 6 Bom., 546 
69. —  Маагаа Regulation IV of 
1881—2Madras Act IV of 1862—Resumption of 
inam—East India Company's jaghir— Act of State 
--Menkacal lande—Mirasi rights, Ecidence of— 
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5. RESUMPTION AND REVOCATION OF 
GRANTS—concl uded. 


Secondary evidence of lost grant by Gorernment.— 
In a suit to declare the plaintiff's title to a shrotrinm 
village which was included in the jaghir granted in 
1763 by the Nawab of the Carnatic to the East India 
Company, it appeared that the village ia question 
had been previously granted by the Nawab free of 
assessment to the Kazi of Madras as an endowment 
for his office, and afterwards to the son of the first 
grantee personally, without condition of service. In 
1779 the British Government confirmed tbe village in 
perpetuity to the second grautee on account of the 
office of Kazi which he filled, and to his dircct heirs 
who should be fit for that ottice. In 1862 on failure 
of t! ect male liue, the grautee’s grandson by в 
daughter was nominated to the office of Kazi with 
the approval of Government, who directed he should 
hold the village, adding that it had been »ssigned as 
an endowment for that office. In the same years the 
Inam Commissioner confirmed it as а sonal 
inam, enfranciisoi it and granted a title-deed to the 
holder. In 1866 Government ordered that the village 
should be registered as an endowment of the Kazi- 
ship and the title-decd cancelled, and in 1868 nutified 
in the Gazette that the titledeed which was not 
produced was cancelled. Between the dates of the 
above order ни ni tification the Kazi transferred the 
village to the plaintiff under deed of perpetual 
lease and placed him in possession. But in 1873 
Government resumed the village and subscquently 
directed that tbe whole of its net revenue be paid to 
the Kazi. The Kazi frm whom the plaintiff claimed 
died in 1868. An inam of certain menkaval lands, 
which had formerly been allotted to the village 
watchman as inam, had been granted to the Kazi 
in 1802.8; they were cultivated by raiyats who 
paid varain to the inamdar. The order of resump- 
tion in 1873 had no reference to these lands, but in 
1877 Government issued pottahs totheraiyats. Held 
(1) that the grant of 1779, the original document 
not having been produced by the plaintiff, was 
sufficiently proved by a translation produced from 
official custody and certified by the Collector in 1838 
to be correct and attested by the Persian translator 
to Government ; (2) that it was competent for the 
Government in 1779 to alter the nature of the grant 
of 1761 as an act of State; (8) that on the right 
construction of Regulation ТУ of 1831 and Act 1V of 
1862, and in view of the facts that the plaintiff 
must have been aware of the nature of the tenure 
and of contents of the grant of 1779 and the 
cancellation of the inam title-deed, the Government 
were not acting w//ra vires in cancelling the enfran« 
chisement, etc.; (4) that the Kasi through whom 
the plaintiff claimed having diod in 1863, there was 
no reason to question the resumption in 1878; p 
that the plaintiff wos entitled to possession of the 
menkaval lands, the action of Government in issuing 
pottahs to the raiyats being wltra vires. Issues first 
framed on appeal as to the plaintiff's claim to mirasi 
rights and menkaval lands. Evidence of шігаві 
rights considered. КАВОМАКАВА MENON v. SECRE- 
TARY OF STATE РОВ INDIA 

(LL. R., 14 Mad., 431 
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GRATIFICATION. 
Illegsl— 
See ILLEGAL GRATIFICATION. 
Offer to give— 


See  PLEADER—REMOYAL, SUSPENSION, 
AND Dismissat I. L, R., 17 All, 493 
[L R., 88 І A., 198 
GRATUITY. 

See ATTACHMENT— SUBJECTS OP АТТАСН- 

MENT—ANNUITY ов PENSION. 
[L L. R., 6 All, 178, 634 
See Влонт o» 801т —ОтРоЕ ов ExOLv- 
MENT . . . 1Bom, Ар, 18 
6 Bom., A. C., 250 
L L. R., 8 Вот, 470 


GRAVE-Y ARD. 
See Влонт o» SurT—CHARITIES AND 
Tavsts. . LL. R, 21 АЦ, 187 


Prohibiting use of— 


See CALCUTTA MUNICIPAL CONSOLIDATION 
Аст, в. 381 . L L. В, 25 Calo, 492 
[Е] 145 


‚УГ. М 


‘Trespass on— 
See RELIGION, OFFENCES RELATING TO. 
(LLB, 18 All, 895 
GRAZING. 


See UNDER PasTURAGE, RIGHT TO. 


GRIEVOUS HURT. 


See Cases UNDER 
Horr. 

See RzviSioN—CRDMINAL Cases—Com- 

мітментв , І.І. R., 16 Bom., 580 

See Влоттне. —. . 8 N. W., 174 

(LL. В, 24 Calo., 686 

1С. W. N., 428 

See Cases UNDER SENTEXCE—CUMULATIVE 

SENTENCES. 


Новт—Овівӯосв 


GROUNDS OF APPEAL. 


See APPEAL—GROUNDS OF APPEAL. 
N. W., 193 
L L. R., 16 Mad., 503 
L. В., 19 L A., 179 
See Cases UNDER SPEOIAL OR SECOND 
APPEAL—GROUNDS OF APPEAL, 


GUARANTEE. 
See PRINCIPAL AND SURETY—DISCHABGE 
o» Surety . Г. L. R., 15 Bom., 585 


1. ——— Contract of—Statute of Frauds 
(39 Car. П), c. 8, г. 4—21 Geo. ПІ, c. 70, «. 17.— 
А contract of guarantee is a “matter of contract and 
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ЗОАВАМТЕЕ —vontinued. 


Е within the terms of в. 17 of 21 Geo. III, 
с. 70, 
n 


JaAGADAMBA DASI r. GR 


2. — ———— Appropriation of payments 
— Guarantee от advance to limited company.—ln 
consideration that the plaintiffs would advance a 
certain sum to a limited company, two of the direc- 
tors agreed that the plaintiffs should repay themselves 
the amount “ from the first moneys received by them 
on account of the said company,” and each of them 
agreed to hold himself personally responsible for the 
payment of half the amount of any deficiency of the 
‘amount realized by the plaintiffs in the manner above 
described, At this ‘ime the plaintiffs were the 
bankers of the company, and were regularly paying 
and receiving money for them. The plaintiffs, in- 
stead of applying the first moneys coming to their 
hands in liquidation of the amount advanced under 
the guarantee, applied such moneys towards the pay- 
ment of other debts due to themselves from the com. 
pany. In an action against the executrix of one of 
the directors, Held, upholding the decision of the 
Court below, that the plaintiffs, as between them- 
selves and the guarantors, were bound to appropriate 
the first receipts to the payment of the guaranteed 
debt, and that, as they had not done this, the guarantee 
was discharged.  NICHOLLAS г, WILSON 

LI. L. R., 4 Calo., 560: 8 C. L. R., 861 


from another district is allowed to trade only in the 
name and in the credit of some local arath or bank- 
ing firm which guarantecs his dealings, and to which, 
on the conclusion of transactions, a panri, or memo- 
randum thercof, is sent by the stranger merchant, 
C coming to Beawar made several in ac- 
cordance with the above custom, using the firm of 5 
4 M as his aratb. On leaving Beawar, he sent 
S 4 M a panri, in which all his purchases, except 
the last and largest, under which he had taken no 
delivery and had made no payment, were entered. 
On application by the vendors in the last transaction 
to Вр M aa guarantors of C to make good the 
purcbase-money, they at first refused on the ground 
that the transaction was not entered in the penri sent 
them, but afterwards they consented to pay the 
vendors the amount of the loss occasioned by C's 
failure to pay and take delivery, Ina suit by 8 4 
M against C to recover the amount во paid,— Held 
that, if the plaintiffs were cognizant of and allowed 
their names to be used in the last. transaction, as was 
shown to have been tbe case in previous transactions, 
they were, according to the custom, liable to the 
vendors, and consequertly entitled to recover over 
from the defendant what they had paid ; and that, even 
if there was no actual authority given at the time of 
the transaction, still as the defendant had used the 
names of the plaintiffs as his guarantors, and had held 
them out as liable to pay on his bebalf for the goods 
he purchased, they were thereby authorized, if th 

thought fit, to make the subsequent payment whi 

they did on behalf of the defendant, or (in other 
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words) to ratify the use which the defendant had 
made of their name, and were not deprived of their 
right to do во by their having for в time repudiated 


liability, Ввти SAMUR MULL г, Снооа LALL 
[L L. R., 5 Calc., 491 

L. R, 6 ТА, 
4. —— Condition precedent—Char- 


ter party—Damages, Measure of.—Tue defendanta, 
M G 4 Со. entered into a contract of guarantee 
with the plaintiffs, P and C N C 4 Co. which was 
contained in the following letter :—* In consideration 
of your paying us on account of C, the owner of the 
ship Caroline, chartered by you to load at Rangoon 
with timber, as per charter party executed by him and 
your good selves, dated this day, the sum of R21,500, 
to be paid in advance and in part freight of the said 
vessel payable as follows :—riz., 18,000 at Calcutta, 
and 23,500 at Bombay for the disbursement of the 
vessel there ;—we hereby guarantee and engage to 
hold you harmless against all losses, damages, and 
consequences arising from the non-performance of any 
of the acts, covenants, or agreements to be done, 
kept, observed, or performed by or on the part of 
the seid C in terms of the said charter party; and 
we further agree to allow you interest at the rate of 
10 per cent. per annum, to be charged by you for the 
said advance in the event of its being refunded by 
us. We also agree to вее the voyage performed by 
the said vessel in full terms and conditions of the 
said charter party this day executed by C in your 
favour.” To this the plaintiffs replicd on the same 
day : “In consideration of your having guaranteed to 
keep us harmless for the advance made by us to C, 
owner of the ship Caroline, against freight of that 
vessel, to be earned by her on the anticipated voyage 
from Rangoon to Bombay, with a cargo of timber, as 
per charter party executed this day between ourselves 
and the seid C as per your letter of guarantey dated 
this day, we hereby agree and ге ourselves to 
make you over a mortgage-bond on the British barque 
Moxlmein of 805 tons, executed in Moulmein by the 
said C in favour of N B of Rangoon, for certain 
debts due to him by the said C, duly transferred to 
«you free from N В’ claim on the said barque Moul- 
mein" The charter party was of even date, and was 
made by C on the one part and the plaintiffs on the 
other part, and it was thereby agreed that the ship 
Caroline, “being tight, strong, and staunch, and in 
every way fitted for the voyage, and now at Bombay, 
shall with all convenient despatch proceed to the port 
of Rangcon in British Burma or so near thereto ва she 
may safely get, and there load from the charterer’s 
agenta or their order а full and cc mplete cargo of tim- 
ber,” ete., “and being so loaded shall proceed to Bom- 
bay,” etc., "and deliver the same on being paid freight 
in the manner below at and after the rate,” etc., “ the 
act of God, ete., excepted” The freight to be paid 
as follows :— “ Н18,000 in Calcutta on the signing of 
this charter party, 2,500 also in advance at Bombay 
towards defraying the disbursements of the vessel at 
that port, and the balance to be paid by transfer on 
account and to credit of № В of Rangoon, for money 
due and owing to him by the said C," etc. “And 
the said C hereby binds himself," etc.,“ that the said 
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vessel Caroline shall be ready to leave Bombay with- 
out any delay immediately upon the disbursements 
being satisfied ; and in exse she cannot leave the said 
port of Bombay within such time as shall be con- 
sidered reasonable, or is otherwise de 
Bombay aforesaid or at Rangoon, ex 
such causes as the act of God," etc., 
such case this charter party shall be considered null 
and void, and the said charterers shall be entitled to 
recover from the said C, his heirs and representati 
the aforesaid sum of K21,500, together with interest 
thereon, calculated from the date hereof, at the rate of 
10 per cent. per annum, The charterers to have the 
option of cancelling their charter party in the event 
of the vessel arriving at Rangoon in a disabled state, 
and the time for repairs to make the ship seaworthy 
in every respect exceeding twenty-five days. Penalty 
for non-performauce of this agreement, the estimated 
amount of freight.” The plaintiffs were acting on. 
behalf of N В, and the defendants on behalf of C 
during the whole of this negotiation, and C was at 
thetime largely indebted to N В. ‘Ihe ship Caroline 
tured out to be unseaworthy, and the charter part 
was not carried out. In an action by the plaintiffs 
against the defendants on the guarantce,—He/d that 
the covenant to transfer the mortgage of the Mowl- 
mein was independent, and not a condition precedent 
to the plaintiff's right of action. Held also on 
the facts that the representation in the charter 
party that the Caroline was, while lying at Bombay, 
“tight, strong, aud staunch,” ete, amounted to a 
contract that the ship should be so, and the de- 
fendants’ guarantee covered it. Held also that the 
defendants, not bein лев to the charter party 
and not having bound themselves to any assessment 
of damages, were not called on to pay the penalty 
specified in the last clause of the charter-party, but 
that the damages against them must be the actual 
‘damages which the plaintiffs on M B's behalf suffered 
in consequence of C's breach of contract,—that 
is, R21,500 paid under the contract, and the balance 
of freight dist would have gone to reduce N B's 
debt and interest on both sums from the date of the 
contract, The plaintiffs, however, claimed a less 
sum than these damages would amount to, and there- 
fore the plaintiffs claim was decreed in full. Pres- 
TOMIBE DHUNJEEBHOY v, GREGORY 

[1 Ind. Jur. М. S., 412 


5 ——— — Burety— Disclorre— Material 
fact—Contract Act, s. 142.—M was declared the 
highest bidder at а sale of an abkari farm for three 
years, and his bid was accepted, subject to his fur- 
nishing the security required by the conditions of 
sale. Having failed to furnish security, the farm was 
resold at a loss of #4,875,and М became indebted to 
Government in that amount, Оп the re-sale, M was 
again declared purchaser, and being unable to furnish 
the necessary security, N was accepted as his surety 
for the due fulfilment of the conditions of the lease to 
be performed by М. М did not enquire and was not 
informed by the Collector as to the debt duo by Af 
when he executed the surety-bond. Held, in a suit to 
enforce this bond (which was executed before the Con- 
tract Act, 1872, came into force) against N, that № 
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was not discharged by reason of the fact that the in- 
debtedness of М was not disclosed to him by-the Col- 
lector. SECRETARY ОР STATE POR INDIA г. NILA- 
MEKAM PILLAI . . LLB, 0 Mad, 408 

в. - — Intention ct persion Bead Ade 
endeavour to perform engagement — Penalty. en 
а third person voluntarily consenta to incur liability 
on account of another, aud binds himself in a penalty 
for the due performance of his engagement, the nice 
technicalities of English law are not applicable, but 
the real intention of the parties must be looked to. 
In this case, there having been а bond fide endeavour 
on the part of the respondent fairly to perform his 
engagement, and there having been a disposition on 
the part of the appellant to throw obstacles in the 
way of the performance, in order to obtain payment 
of the penalty consequent on non-performance, the 
appeal was dismissed, ВАМ GOPAL MOOKRRJER r. 
Masseyx 

[3 W. R., P. C., 43: 8 Moore's I. A., 339 

7T — Unascertained amount— Pro- 
тізе to pay debt of another.—A promise to pay a 
debt of a third person may be binding, although the 
amount may not be ascertained at the time. Pra- 
REB LALL SHAHA г. WoOMESH OHUNDER Моғоом- 
DAR. . А А 5. 9 W.R,140 

8. — — ——- Effect of guarantor signing 
voucher as surety.— Where a surety for the pay- 
ment of the price of goods sold to another person 
signs as voucher for them, that fact does not alter his 
position ва surety or make him primarily responsible 
for them. AGUILAR v. Уоомвен CHUNDER SHAW 


(39 W. R., 200 


money — Liability to repa y.—A mere recommends- 
tion by one party to another to lend money to a third 
party docs not operate as ^ guarantee nor render 
the first party liable to repay the losn. JUoGAT 
Турлв Narain Вот CHOWDHBY v, NISTARINER 
Dasems . . H в . 94 W. R., 446 


10. — — —— Construction ,of contract 
guaranteeing conduct of person employed 
as agent of the guarantor—Liability for lose 
resulting from such agents misconduct towards his 
employer.—Upon the construction of an agreement 

aranteeing an employer against loss by the miscon- 

luct of a person employed as agent of the guarantor, — 
Held that the loss, to be recoverable in a suit against 
the guarantor, must be shown to have arisen from 
misconduct on the part of the agent in connection 
with the business of the agency, and to be within the 
scope of the agreement. The khezanchi of а district 
treasury guaranteed the Government against loss 
arising from the misconduct of the stamp darogah, 
appointed as his agent. The latter became a party to 
frauds by putting off upon the public forged stamps, 
in addition to the genuine ones issued from the trea- 
sury, into which, however, all the proceeds of sales 
were paid. The darogah, on whose indent the stamps 
were issued, made the proceeds appear to correspond 
in his accounts with the value of the stamps issued to 
him ; but, under cover of the above payment, he mis- 
appropristed certain genuine stamps. Held that, 
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although the guarantor might not be responsible in 
respect of the forgery of the stamps, yet he was 
responsible on his agreement by reason of the misap- 
propriation of the genuine stamps and the false 
‘accounts rendered ; and that losses, which in the first 
instance were caused by the forgery, were brought 
within the scope of the agreement by the fact of such 
misappropriation and false accounting. SRI KISHEN 
v. SECRETARY OF STATE mairina Саше ae 
ale., 
L. R., 13 L A, 148 


1. — Guarantee on condition of 
not taking criminal pr — Consi- 
deration—Compounding felony.—S gave to the 
creditors of H a guarantee for the payment of the 
debts due to them by H, Asa consideration for this 
guarantee, the creditors were to abstain from taking 
criminal proceedings against H for fifteen days, and 
by implication were to abstain from taking such pro- 
ceedings altogether if the said debts were paid within 
that e. Held that such & guarantee could not 
be enforced by the creditor. A man, to whom a civil 
debt is due, may take securities for that debt from 
his debtor, even though the debt arises out of в 
criminal offence, and fhe threatens to prosecute for 
that offence, provided he does not, in consideration of 
such securities, agree not to prosecute. He must 
not, however, by stifling а prosecution obtain а gua- 
rantee from third parties. KE850WJI TULSIDAS г. 
Hopsivax Moist . . L. R., 11 Bom., 566 


13. Guarantee for rent—Lease 
—Indemnity—Liability—Continuing guarantee— 
Death of aurety—Contract Act (IX of 1873), 
за. 124, 125, cl. (2), 126, 199, 181.— One В proposed 
to take a lease of zamindari property from М for tho 
period of eight. years at a rental of 83,900 per annum. 
М declined to grant the lease until the payment of 
rent during the term of eight years was guaranteed 
by one 5, the father of the plaintiff. 5 on his part 
required a guarantee or indemnity against any rent 
which might not be paid by B, and which he might 
under his proposed guarantee become liable to pay. 
The defendants father, б, accordingly gave а gua- 
rantee to S in the following terms:—“ And for your 
satisfaction, I write that if any money remains due 
from В on account of the lease for any year or 
harvest, and if you have to pay the same on account 
of the suretyship, I am responsible to you to pay that 
amount to you. Rest assured.” 8 then gave his 

tee to M, and he granted the lease to В. G 

ied оп 22nd May 1880. В failed to pay the rent 
due for the year 1883. М having died, his represent- 
atives sued S on his guarantee, and recovered from 
him the rent due and certain costs and expenses. 5 
then died, and the plaintiff, as his representative, 
brought this action against defendant, the legal repre- 
sentative of G, to recover tho atnount of the decree 
and costs which S had to pay. The Court of first in- 
stance decreed the whole claim with ссвів to be 
recovered from the estate of G, and this decree was 
confirmed on appeal by the District Judge. On 
second appeal it was contended that, under s. 181 of 
the Indian Contract Act, the death of G was a com- 
plete answer to the claim. Held that, assuming 
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that the case was that of в continuing guarantee 
within the meaning of s. 131 of the Indiae Contract 
Act, still, having regard to the object for which the 
two guarantees were given, it must be concluded that 
the parties intended in the one case that the lessor 
should be guaranteed for all rent which might become 
due during the currency of the lease, and that S 
should be guaranteed for any of that rent which bj 

reason of his contract of guarantee he should be ma 

to pay, and ently, even if it were a continuing 
guarantee, the liability of G was not determined 
on his death. Held further that neither G if he 
were alivo, nor on his death the defendant as his 
representative, could be made liable for costs and 
expenses Which S had incurred in defending the pre- 
vious suit against him for rent brought by the lessor, 
there being no evidence toshow that S acted as а 
prudent man would have done in defending the action 
against him or was authorized by defendant, to defend 
the suit. Lloyds v. Harper, L. R., 16 Ch. D., 290, 
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1. APPOINTMENT. 


1. ———— Application to appoint guar- 
dian—Minor—Act ІХ of 1861, ss. 1 and 6—Pre- 
vious application which had been refused.—A Court 
is not precluded from entertaining a fresh application 
for the guardianship of а minor under в. 1, Act IX of 
1861, by the circumstance that а previous applica- 
tion of the same sort has been refused. NEHALO 
т. Nawal . . . ТЬВ., 1 All, 498 


2. Infant— Power of 
High Сом — Application by petition without suit. 
—On an application made on petition without suit for 
the appointment of a guardian of the person and pro- 
perty of an infant, the Court Receiver was appointed 
receiver, and the property was ordered to be handed 
over to him with liberty to him to sell it and invest 
the procetds in Government paper, and the matter 
was referred to the Judge in chambers for enquiry B 
to the proper person to be appointed adian. 
зав watten OP Birman . Lia R.o, 8 Cale, 357 
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8. Power of Court to 
appoint guardian of person and estate of a minor. 
—The power of the Court of Chancery to appoint 
guardians to infants, whether such infants have pro- 
репу or not, ia possessed by the High Court. RE 
Јлолннатн Rast . L L. B., 19 Bom., 96 


4. Inherent power of 
High Court to appoint guardian—Guardians and 
Wards Act (VILL of 1890)—Appointment of Hindu 
father аз guardian.—The High Court has tbe power, 
irrespective of the provisions of the fertum e and 
Wards Act (VIII of 1890), of appointing а guardian 
for an infant orhisestete. A Hindu father a) pointed 
guardian of his infant sons for the purpose of rais 
money by the mortgage of ancestral immoveable ped 
perty, on its appearing to the Court that b 
appointing him guardian better terms were likely to to 
be procured from the mortgagee, and the infants to 
that extent consequently benofited. IN THE MATTER 
OF THE PETITION OF JAIRAM ae 

L. В, 16 Bom., 634 


-.— - Guardianship of female 
а - Mahomedan Law—Beng. Вед. X of 1798, 
а. 21—Act XL of 1858, г. 27—Act ІХ of 1861.— 
The effect of в. 21 of Regulation X of 1793 and of 
s. 27 of Act XL of 1858 is that no person other than 
a female shall in any case be entrusted with the 
guardianship of a female minor. Held therefore, 
where a Mahomedan mother had by marrying : 
stranger forfeited her right to the fasrdianstip of 
her children, that in the case of her female children 
their grandmother was entitled to be appointed 
guardian to the exclusion of male relatives. And 
the fact that the proceeding in which the right is 
sought to be established is under Act IX of 1861 
dos not affect the rule, FUZEEHUN e. КАО 
0. L. R., 10 Calc., 15 


e. Female minor, 
Right to custody of —Mahomedan law, Shit 
Act IX of 186i—Act XL of 1858, г. 27. 
medan father of the Shia sect is entitled to the 
custody of в daughter above the age of seven years 
as against the mother. The decision in Fusechun v. 
Кајо, I. L. R., 10 Calc., 15, has no application to a 
case where the father is seeking to get the custody of 
his дап, ег, IN THE MATTER OP THE PETITION ОР 
Manowzp Aur Kman. Тавом Broux v. 
Manomep Aum Kuan LL. В. 14 Calc., 615 


7. ——————- Certificate of guardianship 
—Act XL of 1858, г. 7— Minor.—The grant of а 
certifieate under в, 7 of the Bengal Minors Act (XL 
of 1858) should not be based exclusively on consi 
tions cf propinquity of relationship witht regard to 
the other circumstances cf the case affecting the in- 
terests of the minor and the fitness of the person ap- 
pointed, SOHNA v. KHALAK SINGH 

[L L. R., 18 AIL, 78 


8. Guardianship of estate of 
minor paying revenue to Government— 
Mad. Reg. V of 1804, s, 20— Mad, Reg. X of 1881, 
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4. 8—Minor—Estafe paying revenue to Gorern- 
ment - Jurisdiction of District Court.—A District 
Court has no jurisdiction under в. 20 of Regulation 
У of 1804 and в. 8 of Regulation X of 1831 to ap- 
point a guardian of the estate of a minor when the 
estate pays revenue to Government. ЕХ-РАВТЕ 
SumawaYAN . . LL. R., 6 Mad, 187 


9. ———— Guardianship of children of 
deceased husband-—Act XV of 1856, s. 8—Re- 
marriage of Hindu widow.—On the re-marriage of a 
Hindu widow, if neither she nor any other person has 
been expressly constituted by the will or the testa- 
mentary disposition of the deceased husband the 
guardian of the child, aud such child has property of 
his own sufficient for his support and education whilst 
а minor, such child should ordinarily be regarded as а 
child “who has neither father nor mother” in the 
sense of в, 8 of Act XV of 1856, and in such a case a 
proper male relative of the deceased husband should 
ordinarily be appointed guardian of such child in 
preference to his re-married mother, KHUSHALI v 
-Rasi . . . Р I. L. R., 4 All, 195 


10. —— — — Guardianship of minor co- 
sharers—Act XL of 1858— Guardian and minor 
—Relation of manager of joint estate to co-sharers 
under аде.—А co-sharer in ancestral family cstate 
under the Mitakshara law, the co-proprietors being 
minors, though he may have power to manage the 
estate, is not in consequence the guardian of such 
minors for the purpose of binding them by the exe- 
cution of a tond charging the estate; nor is the 
eldest male member of the family, being of full age, 
guardian of such minors for the Purpose of defending 
suits brought against them for money advanced in 
respect of the estate, unless he bas obtainc certifi- 
cate of administration under Act XL of 185%, в. 3. 
‘That Act shows that he is not guardian of the 
minors, the care of whose persons and property 
(unless taken under the protection of the Court of 
Wards by в. 2) is subject to the jurisdiction of 
the Civil Courts. DURGAPERSAD г. KESHOPERSAD 
Svon І. L, R., 8 Calc., 656: 11 C. L. R., 210 

[L. R., 9 L A., 27 


n - — Guardians and 
Warde Act (VIII of 1890)—Mincr, а member of 
joint Mitakshara family and having no separat 
‘property—Act XL of 1858.—Under the Gu 
and Wards Act, 1890, a guardian cannot, be appointed 
of the property of a minor, who is a member of а 
joint Hindu family governed by the Mitakshara law, 
and peasessed of no separate estate. Difference 
between the Guardians and Warde Act, 1890, and 
Act XL of 1868 stated. Durgapersad v. Kesho- 
persad Singh, I. L. R., 8 Cale, 656 : Г. Ry 9 I. 4, 
7,ezplaincd. Narsingrar ltamchandra v. Venkaji 
Krishna, І. L. В» 8 Bom., 395, and Appovier v. 
Rama Subba Aiyas, 11 Moore's I. A., 75, referred 
to. Smam Kuan т. Монахсхра SAHOY 

[L L. R., 19 Calc., 301 


19. ——— Guardians and 
Wards Act (VIII of 1890)—Minor co-parcener 
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in а joint Hindu family governed by the Mitak- 
shara law—Hindu law—Guardian of person of 
minor.—Under Act VIH of 1890, a guardian cannot 
be appointed to the property of а minor who is а 
member of а jomt Hindu family governed by the 
Mitaksbara law and possessed of no separate property. 
‘A guardian of tho person of such a minor may be ap- 
Pointed under the Act. VIRUPAKSHAPPA €. Nit- 
OANGAYA . . . LL. R., 19 Bom., 809 


18. ———— — Appointment. of. 
guardian of property of minor—Minor who is a 
member of a joint Hindu family.—It is not com- 
petent to a Court under Act УШ of 1890 to appoint 
а guardian of the property of a minor who is а 
member of a joint Hindu family. Mirupakshappa 
v. Nilgangara, I. Г. В. 19 Bom., 309, and Sham 
Kuar v. Mohanunda Ѕаћоу, 1. L. R., 19 Cale., 801, 
referred to. JHABBU SINGH v. GANGA BISHAN 
[L L. R., 17 All, 529 
14, ———— Guardians and 
Wards Act (VIII of 1890), s. 84—Guardian to 
the property of a minor who is a member of a joint 
Hindu family.—It is not competent to a Court to 
appoint в guardian to the property of a minor when 
'h minor is a member of a t Hindu family and 
has no other property than his share in the joint 
family estate, Jhabbu Singh v. Ganga Bishen, I. 
L. R., 17 АП. 529, and Gurjav. Moher Singh, All. 
Weekly Notes, 1896, р. 30, referred іо. Влхрпо 
Prasan є. Dumasi Kvar I L. В, 20 AIL, 400 


15. — — — Rival claimants—G@uardions 
and Wards Act (VIII of 1890), а. 
Relutionship.—In appointing a guardian of а minor 
under Act VIII of 1890, the main question for the 
Court to determine is what is for the welfare of the 
minor ; in determining this, the Court may take into 
consideration the nearness of relationship of -the 
applicants as being a circumstance tending to show 
that the interest of the mivor will be better looked 
after. Before Act VIIL of 1890 was passed, 
no relation other than the father or mother bad an 
absolute right to the custody of a Hindu minor. 
The law now gives no such absolute right. Kriwifo 
Kishore Neogi v. Kadu Moye Dasi.2 I. L. В. 553, 
referred to Bareto Kozm с. Снамета KOER 
[2 C. W. N., 101 
16. — — — Appointment of guardian 
by will— Application fer certificate of quar, 
dianship—Gwardian and Wards Act (VIII of 
1890), sa. 7, cl. (3), 18, and 48—Procedure.—When 
в person alleges that he has been appointed guardian 
of а minor under a will, noone else сап be appointed 
ardian under s. 7 (3) of Act VIII of 1890 until it 
i» found, after due investigation, that there is no 
valid will. The procedure under Act VIII of 1890 is 
not intended to be summary. SHAHU r. НАРША 
Becas . А - LL.R, 17 Bom., 560 


17, —— Testamentary appointment 
of a guardian— Guardians and Wards Act (VIII 
of 1890), 11.7, 8.— A Hindu mother hasnoauthority 
to appoint a gnardian for her son by will; it is 
accordingly the duty of the Court, on an application 
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under Guardians and Wards Act, 1890, for th- 
appointment of a guardian for the son of a Hindu 


widow who had purported to make such an appoint- | 


ment, to inquire, under s. 7, as to the necessity foran 
appointment being made and 
and proper person, VENKAYYA 
NABASIMHULU 


18. 


— Lett rs. Patent, High Cowet, cl. 17— нат 
and Wards Act ( VIII of 1890), as. 4, 7, 9.— 
in which the Court refused, on а summary proceeding 
under cl. 17 of the Charter, to appoint a guardian of 
the person and property of an infant who was not 
a Eunpean British subject, and who was living 
с the limits of the ordinary oi civil 
tion of the Court, there being testamentary 
m existence, and no application or suit 
filed to remove them. On these two last grounds 
the Court also refused to appoint a guardian of 
the infant’s property under Act VIII of 1890. Iw 
THE MATTER OF NRISH CHUNDER SINGH 
[L L. R., 31 Calc., 206 


——— Minor residing in England 
criediction. of High Court— Where & mother 
ing at Poona, the widow of a deceasid European 
inhabitant of Poons, applied to be appointed guardian 
of her three minor children, two of whom were resid- 
ing with her, and the third, a girl of the age 
of 16 years, was residing in England, and to 
lave certain payments made to her out of the estate 
of their deceased father ou their account, and to have 
certain powers over their persons viven to her, and to 
have the costs of the application paid out of the 
shares of the said three minor children in the hands 
of the Administrator General of Bombay, the Court 

made the order applied for. Ін вв MEAKIN 
[L L. R., 21 Bom, 187 


20. ———— Proceedings for appoint- 
ment of а guardian in more Courts than 
one—Guardians and Wards Act (VIII of 1890), 
з. 14— Report by District Court to High Court— 
Direction by Chief Justice—Powers of High Court 
— Letters Patent, High Court, 1865, cl. 17—Costs. 
—S. 14 of the Guardians and Wards Act (VIII of 
1890) docs not apply to the High Court in the 
exercise of its original civil jurisdiction; and the 
term “report” in cl. (2) of that section refers, 
not to а judicial reference, but to a ministerial act. 
Proceedings had heen taken for the appointment of a 

ardian of a minor under that section in the Hi 
ourt and afterwards in a Mofussil Court. Тһе 
latter reported the case to the Kigh Court, and 
the Chief Justice thereupon directed that the pro- 
ceedings in the Mofussil Co urt ; should be stayed, and 
th h Court 
mine the matter, Meld that 
such direction was in order, and that the Judge who 
dotermined the matter had jurisdiction to do во. 
Held also that, although а petitioner had failed in 
liis application on all points except the removal of the 
guardian, he was entitled to his costs up to and 
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including the order removing the guardian, as he 
must be taken to have acted so far for the benefit 
of the minor. IN THE MATTER ОР PakARUDDIN 
Млномеь Cuowpngy HAFIZ AMMINCDDIN AHMED 
г. бат... L. R., 96 Calc., 138 

(8 C. W. N., 91 


Guardian ad litem—Court in 
proceeding Guardians ad litem 
be appointed by the Court in which 

the litigation is pending. ANONYMOUS 
[5 Mad., Ap., 8 


Appointment of 
mother where there ia not male relative suitable.— 
In the absence cf a cempetent and unobjectionable 
male relative, ready and willing to act as guardi 
ad litem of au infant, the u other of the infant may 
be appointed such guardian, if there be no objection. 
to her оп any ground but that of her вех. Їх THE 
MATTER OF DANAPPA BIN StuRaV . 1 Bom, 184 


23. — - Appointment by 
Judge in default of relative de XL of 1858— 

"(ril Procedure Code, 1882, s. 443.—If no friend ог 
ive of a minor defendant is willing to take ont a 
certificate under Act XL of 1868, and appear as 
guardian for the infant, the Judge should appoint 
an oficer of Court, or some respectable nominee or 
nominees of the minor, guardian to defend the suit. 
Babaji bin Kusoji v. Maruti, 11 Вот.» 182, and 
Dhoniba Lakshman У. Kuss, 6 Bom., 219, cited and 
followed. Іввсв Снсхрев GUPTO е. Мово KRIsto 
бсрто я à .L.R., 407 

24. Next friend— 
Uncle— Nephew— Малотейат lar. —The rale. of 
Mahomedan law that an nnclo cannot be the guardian 
of the property of a minor does not prevent an uncle 
from representing his infant nephew under the Code 
of Civil Procedure as next friend in a suit. АВОСЬ 
Barı е. Rash BEHARI PaL . . L, R., 418 


95. ——— Suit against 
person not appointed guardian by Court. Neither 
the Code of Civil Procedure пог the proviso of в. 8 
of Act XL of 1858 gives в plaintiff any power 
to institute a suit against а person named by himself 
as guardian ad litem on behalf of a minor, nor when 
he has done so do they give to the Court the power 
of transferring, by а mere order made ez-parte, such 
an irrexular proceeding into а suit against the minor. 
Grav Снсвн CRUCKERBUTTY v. КАШ KISSEN 
Taco . . . L LR, Ц Cale. 408 


Mines’ Act, 
XX of 1864 — Aet. XV of 1580, s. 3 Apprintment 
of guardian ad litem—Ciril Procedure Code. 1877, 
gs. 456, 458 -Costs.—Where no administrator of 
the estate of а miner is appointed under Act XX of 
18 4, there js по objection to the appointment of a 
guardian ad litem under в. 143 of the Ci 
Procedure Cole (Act X of 1877, as mended by Act 
ХИ of 1879) for the purpose of defending а suit 
against the minor. Act XX of 18:4, s. 2, 
no bearing on the case of a next friend or guardian 
ad litem not claiming charge of the minor's estate 
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1879) empowers suy C 
his or her will to be a next friend, guardian ad 
Litem, administrator of the estate, or guardian of the 
Person of the minor, S. 468 of the Civil Proces 
dure Code (Act X of 1877) is not, so far us regards 
payment of costs, applicable to any person appointed 
to act as guardian od /ifem without his previous assent. 
S. 3, cl (0), of Act XV of , preserves 
jurisdiction to в Court to try a suit against a minor, 
Dotwithstanding the appointment of one of its officers 
tobe theminor’s guardian ad litem. "The decision in 
Mohun Ishwar v. Haku Rupa, I. І, R., 4 Вот, 638, 
is superseded by Act XV of 1880, s. 3, cl. (^), 
in so far as that decision affccted officers of the 
Court appointed guardians ad litem under в. 456 
of Act X of 1877, as amended by Act XII of 1879. 
Japow Могат г. CRHAGAN RAICHAND 

(I. L. R., 5 Bom., 306 


27. — - - Change of guar- 
dian on application of ward—Guardians and 
Wards Act ( VILI of 1890), s. 10.—Where в guar- 
dian ad Litem has once been appointed, his appointment 
anures for the whole of the Zis in the conrse of which 
it has been made, unless aud until it is revoked by 
the Court ; but if the person to whom such guardian is 
appointed prays for his removal and for the substi- 
tution of & guardian named by the applicant, the 
Court will appoint the guardian so named im the 
absence of any special and valid objection to such 
person. JWALA DEI г. Равно L L. В., 14 AIL, 35 


28. Husband and 
wife—Suit for dirorce under Parsi Marriage Act 
(XV of 1865), s. 80— Minor— Age of majority. 
In a suit by a husband for divorce under в, 30 of the 
Parsi Marriage Act (XV of 1865), the defendant, if 
under the age of 21 years, although more than 18, 
must be deemed to be а minor, and a guardian of the 
defendant for the suit must be appointed. — SORABJI 
Cawasst POLISHVALA г. BUCHOOBAI 

[L L. R., 18 Bom., 366 


art to appoint a person ayainst 


о — Appeal by a 
person other than guardian.—Two defendants in a 
suit, being minors, were represented by a properly 
appointed guardian ad litem. Upon a decree being 
passed in favour of the plaintiff, an appeal was filed 
on behalf of the minors, by their mother, without 
any order obtained by her constituting her guardian 
id without any previous removal of the properly ape 
pointed guardian ad litem, Held (1) that the 
peal could rot be heard; and (2) that the appoi 
ment of guardian in в Court of first nee enures 
not only for the term of the proceeding in that Court, 
but also for purposes of appeal, VENKATA CHAN- 
DRASEKHARA Raz г. АГАБАНАЗАМВА MAHARANI 
[L L. R.. 22 Mad., 187 
30. ———— Nasir of Court— Minor? Act, 
XX of 1864— Bombay Ciril Courts Acts, XIV of 
1869 and X of 1876— Officer of Government—Col- 
lector—Public Curator under Act ХІХ of 1841.— 
You n 
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The nazir of a Civil Court, who is appointed guar- 
dinn of the estate of а minor under Act XX of 
1804, is not of Government within the 
XIV of 1869, as amended by 
An olticer of Government, 
those enactments, must be a 
party to a suit in his official capacity. The only 
olliccrs of Government whoin Act ХХ of 1864 con- 
templates па guardians of the estate of a minor in 
their official capacity are the Collector of the district 
and the public curator, appointed as such under Act 
XIX of 1841, A Subordinate Judge who, under 
в. 456 of the Civil Procedure Code (Act X of 1877, 
as amended by в, 73 of Act XII of 1879), appoints 
the nazir or any other officer of his Court to act 
as guardian of a minor plaintiff or defendant in a 
suit in his Court, has no jurisdiction to hear it and 
pass a decree against that офсет as guardian ad litem 
of the minor. Trimbak Nimhaji v. Shivaram, I. L. 
К. 4 Bom., 642 note, followed. Mouan I81wAR 
v. Нако Rura . L L. R., 4 Bom., 638 


31. Minor, Suit against. 
—Nazir appointed guardian ad litem—Power of 
Court to direct fee to be paid hy plaintiff for come 
munication with natural quardian—Ciril Procedure 
Code (Act XIV of 1882), s. 458—Procedure.— 
There is no power in the Court to order a plaintiff to 

ay a fec for the purpose of enabling the nazir, who 
Bad boon appointed guardian ad item, to put Mime 
sclf iu communication with the natural guardians 
and other friends, but the Court may refuse to go on 
with the snit if it should be of opinion that the nazir 
has been unavoidably prevented from making himself 
acquainted with the case against the minor. In 
в suit against a minor residing in a Native State at a 
distance from the nazir of the Court who was ap- 
pointed guardian ad litem, and where the nazir was 
prevented from conducting the minor’s defence withe 
out incurring expense which the plaintiff refused to 
pay,— Held that the Court, if it chose, might cancel 
the appointment of the nazir as guardian ad Litem 
under в, 458 of the Civil Procedure Code (Act XIV. 
of 1882).  NARAYANDAS Rampas r. SAHEN Hes. 
г uos LL. R., 13 Bom, 558 


32. — — Certificate of administration 
of minor's estate—sinors’ Act (XX of 
1864)—Default in appearance as indicating 
consent—Procedure.—An order for the issne of a cere 
tificate of administration to any particular individual 
under Act XX of 1864 onght not to be made until 
it is ascertained whether that individual is willing to 
take it. Where an order for the issue of a certificate. 
of administration was made on default of the mother 
of the infant to appear and show cause why the cer- 
tificate should not be issued to her,—He/d that such 
default in appearance ought not to be accepted ва 
an assent to the issuing of the certificate to the non- 

caring party. If uo relative or friend of the 
minor can be found who is willing to take out в 
certificate, the District Judge should name some 
officer of his Court or some respectable nominee of 
the suing creditor of the infant. BABAJI v. MARUTI 
[L L. R,, 5 Bom., 310 
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83, — — — Filing accounts of estates — 
— Payment of debts barred by lapse of time.— 
Guardians appointed by Civil Courts ought to file 
the accounts of their estates annually ва required 
by law. A guardian is not necessarily accountable 
dor sums paid by him in discharge of debts barred by 
limitation. Cnowpmnr CHUTTERSAL SINGH е. 
GOVERNMENT . . 3W.R,57 


34. —-.—.. Accounts and inveatory— 
Minors’ Act (XX of 1864), #8. 6 and 16.—The per- 
aon appointed administrator to а minors estate 
under в. 6 of the Bombay Minors’ Act (XX of 1804) is 
not liable to furnish an inventory and accounts 
under в. 16 of the Act. — VALLAKDHAS HIRACHAND 
є. бокдтрлв Temas — . 3 Bom, A. C, 80 


85. — — — Property of minor in hands 
of Court— Brothers right to receive and apply 
funds.—Where the Court has taken the property of 
а minor into its own hands, the guardian appoiuted 
by the Court, and not the brother, is the right party 
to receive and apply the moncy granted by the Court 
to defray the expenses of the kurnobade and marringe 
of the ward. MoNEMOTHONATH DEY e. AUSOO- 
този Dry . " . 1 Ind. Jur, N. 8., 24 


36. Testamentary guardian— 
Regulations previous to Act IX of 1861—Power 
of District Court отет guardian deriring author- 
ity тот will.—A testamentary guardian applied 
to the District Court for permisson to remove hi 
wards for the purpose of having them educa 
Held that, as the guardian derived his authority 
from the will of the minor’s father, and did not 
come within the meaning of the Regulations and Acts 
previous to Act IX of 1861, he could not thus apply 
to the District Court. SASHADRY AIYANGAR г. 
Peria NADCHIAR alias PARWATHA  VURTHANI 
Матсилв . . . 8 Mad., 04 


37. Arrangements for minor’s 
education—Collector as guardian—Act XL of 
1858, s. 12.—A Collector appointed guardian under 
8.12, Act XL of 1858, has power to make arrange- 
ments for a minor’s education, and is not so far 
amenable to the jurisdiction of the Civil Courts, 
RAMENDRA BAUTTACHARJEE v. COLLECTOR ОР RAJ- 
SHAHYB . . . .14 W. В., 118 


38..———-Acts of guardian as repre- 
sentative of minor in suit—Admissions in 
suit by or agains! minor.—lt is incumbent upon a 
Court which is called upon to try an issue hetween 
a person of mature years and an infant, to take care 
that facts essential to his adversary’s case are not 
unadvisedly admitted on behalf of the infant. The 
Court should take ncthing as admitted against an in- 
fant party to the suit unless it is satisficd that the 
admission is made by some one competent to bind 
the infant, and fully informed upon the facts of the 
matter in litigation, ABDUL Нтк т. BANER PER- 
внАр . . . . 21 W. B., 228 


89. Improper con- 
duct of suit brought against minor—Fraud—Sup- 
pression of facte in favour of minor.—B, " for self 
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2 DUTIES AND POWERS OF GUARDIANS 
—continued. 


and as guardian of C, a minor” was defendant in a 
suit for debt brought by 4. In that suit, a part 
payment of the debt by В to 4 on account of C 
was suppressed, a personal decree was given against 
the minor, and in execution of that decree cert 
property belonging to the minor was sold, Held in 
а subsequent suit by the minor that the latter was 
entitled to have the decree and the subsequent sale 
set aside, as against a purchaser with notice, on the 
ground of fraud. GRISE CHCNDER MOOKERJEE v. 
Mower . . B . . 3 C. L. R., 17 


40. Decree against 
minor, Sale under—Suit to set sale aside on at- 
taining majority, Ground for—Procedure.—Where 
a decree has been made against an infant duly re- 
presented by his guardian, and the infant on attain- 
ing his majority seeks to set that decree aside by a 
separate suit, he can succeed only on proof of fraud 
ion on the part of his guardian. If the in- 
fant desire to have the decrce set aside because any 

Xt for- 
id apply 
‘parte one, 
the procedure adopted should be that given in the 
Civil Procedure Code for setting aside ez-parte de- 
crees. Вленсвлв Гуль Sanu ©. BHIKYA Lat 
MISSER . ^ è . L L. R., 13 Calc., 69 


aL Sale under de- 
cree in suit where minor is not properly represented. 
—A sale under в decree in а suit in which the 
minor was not properly represented ів not v 
Joxous Lari r. SHAM LALL MISSER 
[20 W. R7120 
42. — Power of law- 
ful guardian to set aside decree obtained by un- 
‘authorized guardian.—Held that в decree obtained 
against a minor and his property represented by an 
unwuthorized guardian may be set aside by a lawful 
guardian without imputation of fraud or collusion, 
and that such decree would have no effect, and will 
not be binding on the minor or against his property. 
Knoosuato r. 5своокн . — . 1 Agra, 175 


43. Acts of guardian how far 
binding on minor—Payment before certificate 
granted,—Held that the act of the guardian was 
binding on the minor, unless it be proved that it was 
вп unreasonable one, and that the payment by the 
debtor before any certificate was obtained was not an 
invalid payment. MOTEE RAM SAHOO г. KHULEEL- 
OOLLAH . . . . 2 Agra, 838 

44. — Power of guardian to sell 
minor’s property—Guardian not appointed 
under special Act.—Quere—Whether a guardian 
appointed by the Court (except under some special 
Act) has any authority to sell the property of hi 
ward unless the express sanction of the Court is 
ВЕ JAGANNATH RAMJI 


given. 
(LL R., 19 Bom., 96 
45. - - - Inability of guardian to 
contract on behalf of i $ ward, во as to 
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bind him personally—Fffect of Act VI of 1862 
(Bombay), г. 12, in regard to a charge upon a 
talukhdari estate inthe Ahmedabad District during 
the period of management.—A guardian cannot 
contract in the name of а ward, so as to impose on 
him a personal liability, Act VI of 1862 (Bombay), 
for the amelioration of the condition of talukhdars in 
the Ahmedabad Collectorate and for their relief from. 
debt," was iutended to deal with all debts and 
liabilities which could possibly impose a charge 
upon the talukhdari estate at the end of the period 
of management; when tho estate was to be restored 
to the talukbdar free of incumbrance, excepting the 
Goverument revenue, If debts amounted to more 
than the surplus of rents during the management, of 
which the maximum period was twenty years, they 
vere nut to be pn A widow, as guardian of her 
it son, the heir of talukhdari estate in the above 
district, validly trausferred villages, part thereof ; 
aud in the deed of transfer, to which her ward was 
by her as his guardian nominally а party, contracted 
to indemnify the purchaser in case the Government 
should claim and enfurce а right to revenue upon 
tbe villages which she transferred as being rent-free. 
The deed purported to make both guardian 
ward personally liable in this respect, aud also 
charged the liability upon other parts of the talukh- 
dari estate. The infant attained majority, and the 
estate was then placed under management within 
Act VI of 1862. During the period of management. 
the Government claimed and enforced payment of 
revenue upon the villages. Held that there was no 
personal liability on the part of the talukhdar created 
by the above ; also that, if the charge on the estate 
had been validly made, it fell, at all events, within 
the terms of в. 12 of Act VI of 1862, absolving 
estates from liability for debts incurred not only 
hefore, but during the period of management, 
WAGHELA RAJSANJI г, MASLUDIN. 
[L L, R., 11 Bom., 551 
L. В, 14 L À., 89 


46. ——— Power of dealing with pro- 
perty of minor—Brother managing family— 
Power of, to act for minor.—A brother acting ав 
manager of the family property aud for the benefit 
of the minors, although he has not obtained a certi- 
ficate of guardianship under Act XL of 1858, may 
make a temporary alienation of the family property 
for necessary purposes and for the benefit of the 
minors. LALLA SEETUL PERSHAD v. CHAND Kuan 
[2 N. W., 428 


4T. Bale by gear- 
dian without certificate —Invalidily of sale ве. 
fund of purchase-moneye—A sale made by а guar- 
‘dian without the sanction of the Court, required by 
Act XL of 1858, s. 18, is made without power, and is 
therefore invalid, even if the purchaser has acted 
honestly and paid a fair price, In such а case, 
where possession was ordered to be restored with 
mesne profite, it was mado contingent on repaymeut 
to the purchaser of во much of the purchase-money 
as had been appliod to tho benefit of the minora 
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estate. Зовот CHUNDER CHATTERJEE e. Авноо- 

Tosu Cmarzkn . . 94. B., 46 
-— Sale by guare 


dian—De facto and de jure guardian— Transactios. 
beneficial to minor.- Where a deed of sale was 
executed by a de facto guardian of certain minors, 
and the consideration money was duly applied for 
the benefit of the property, and the transaction was 
found to be а necessary oue and beneficial to the 
minors, the mere fact that the mauager was not de 
jure guardian is not sutticient to invalidate the trans- 


action. GUNGA PERSHAD r. PHOOL SINGH 
(10 B. L. R., 368 note: 10 W. R., 106 
49. Alienation by ав 


facto guardian without certificate under Act XX of 
1864. —Alienations for family purposes of tho ances- 
tral estate by a Hindu widow (the mother of a minor 
son), though she was not app inted an adıninistratriz 
under Act XX of 1864, upheld as made by a de fucto 
mauager. BAI Амшт с. BAI MANIK. 18 Bom, 78 


50. — —— — ——— —— Powers of de 
facto guardian to grant leases.—A de facto guar- 
dian has not in that capacity larger powers than one 
appointed under Act XL of 1858, and is therefore 
not competent to grant a lease for ten years without 
an order of Court previously obtained, Кивттов 
Nara Dass v. Вам JADOO BHOTrACHARJEE 
[24 W. R., 49 
51 — — — — — — ——- Powers of de 
facto guardian—Minor—Act XL of 1858.—No 
greater powers can be exercised by a de facto guar- 
dian who bas not legally completed his right to 
manage а minor's estate, than can be exercised by в 
guardian duly appointed under Act XL of 1858, with 
reference to which Act his powers must be deter- 
mined. Авнлввт ВЕСОМ v. RAJRO0P KOONWAR 
[L L. R., 4 Calc, 33: 9 С.І. R, 940 


52. Alienation by 
wardian without certificate—Return of property 
Fo ward.—An alienation by the natural guardian of 
a ward’s immoveable estate. made without having ob- 
tained a certificato under the Minors’ Act is invalid, 
The Court, while declaring such an alienation invalid, 
will, under special circumstances, order tho ward to 
repay the amount of the purchase-mouey paid to the 
ardian, before setting aside the sale and directing 
the alienated property to be made over to the ward. 
Ват Kesar о. Вы блхол . 8 Bom, A. C., 81 


See Мотноова Doss v. Камоо ВЕНАВЕЕ SINGH 
[21 W. R., 287 
53. — — —— Compromise by 
guardian with certificate—Proof of sanction of 
Court.—Before accepting в compromise affectin, 
rights in immoveable property tendered in speci 
appeal by в guardian appearing under a ce 
behalf of a minor, the Gourt requires the certificate- 
holder to procure the consent of the Court by which 
the certificate was granted to the filing of the compro» 
mise. SHEONUNDUN SINGH г, КАНВА Koosn 
(0 N. W., 179 
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54. —— — — ——  — — Transaction by 
guardian without sanction of Court—act XL of 
1559, s. 18.— А suit to recover possession of the plaine 
tiff s share of certain ancestral property, which bud 
been pledged by her in ther as guardian and other ree 
latives during her minority for в sum of money lent 
on в bond, on which the oblige afterwards olitained 
an ex-parte decree declariug the property mortgage 
to be liable in satisfaction thereof, having been dis- 
missed by the first Court, the order of dismissal was 
upheld by the lower Appellate Court: the plaintiff 
then preferred в special appeal. Held that, although 
the guardian had not obtained the sanction of the 
Court under Act XL of 1858, s. 18, the irregularity 
ought not to prevail where the mortgage transaction 
was а proper опе, aud there was subsequently a deeree 
in a suit in which the minor was represented under 
which the property was sold, — AHPUTOONNISSA г. 
GoLcck Cucxper 35. . 22 W. R., TT 


55. Act XL of 1853, 
а. 18—Sale without sanction of Cyurt-—Transac- 
tion for benefit of minor’s estale.—In order to save 
certain property from sale in execution of a decree 
obtained upon a mortgage executed by the futher of 
three brothers, of whom oue was в minor, the other 
two brothers, one of whom hud, under Act XL of 
1858, obtained a certiticate of guardianship to the 
minor brother, executed a mortgage of certain other 
property in order to raise money and pay off the de- 
cree-holder. Upon the latter mortgage the mortgagee 
obtained s decree and sold the properties covered 
thereby. No sauction had been obtained by the 
guardian to eucumber the minor’s estute. Held, ов 
the authority of Ah/uloonnissa v. Guluck Chunder 
Sen, 22 W. R., 77, that the transaction having been в 
proper oue, the minor was not entitled to have the 
sale set aside on the ground that sanction had not been 
obtained under s. 18 of Act XL of 1858 to the mort- 
gage. Тш Korn г. Roy ANUND KISHORE 

[10 С. L. R., 547 


56. Power of guar- 
dian to mortgage minors property -Act XL of 
1858, s. 18—Guardians and Wards Act (УІІ of 
1890), г. 30, read with s. 2, Retrospectiv: effect of 
Mortgage without sanction of Court.—A mort- 
gage of в minors property, made by his guardian, 
holding a certificate under Act XL of 1858, without 
obtaining sanction of Court as required by s. 18 of 
tho Act, is absolutely null and void. S. 2 of the 
Guardians and Wards Act (VIII of 1890) does not 
give retrospective effect to в. 30, which therefore 
docs not apply to a mortgage cxecuted before the Act 
came into operation, so as to destroy Ив void char- 
acter and render it merely voidable. Lata Hunro 
Prosan r. Вавлвитн Аш L L. R., 25 Calc., 909 


57. Е Act XL of 
1858, г. 18—Mortgage by certificated guardian 
without sanction of District Court— Mortgage 
money applied partly to benefit of minor's estule— 
Suit by minor to set aside the mortgage—Contract 
Act (1X of 1872), s.65.—S. 18 of the Bengal Minors’ 


х 
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Act (XL of 1858) dors not imply that а sale or 
m.rtygte or а lease for more than tive years, executed 
by a certiticated guardian without the sanction of the 
il Court, is illegal and void ай initio; but the уто 
vivo means that in the absence of such sanction the 
certiticated guardian, who otherwise would have all 
the powers which the minor would bave if he were of 
age, shall be relegated to the position which he 
would occupy if he had been granted no certificate at 
all. If any one chooses to take a mortgage or a lease 
for а term exceeding five years under these circum- 
stances, the transaction is on the basis of no certificate 
having been granted. In a suit brought by the guar- 
dian of a Mahomedan minor for а declaration that a 
mortyage-deed executed by the minor's mother was 
uull and void to the extent of the minor’s share and 
for partition and possession of such share, it was 
found that a considerable proportion of the moneys 


d by the mortgagor had been ap; for the 
benefit of the minor’s estate by discharging incum- 
brances imposed on it by his deceased father. It ap- 
peared that at the time of the mortgage the mother 
held a certificate of guardianship under the Bengal 
nors Act, aud that she had not obtained from the 
v order sanctioning the mortgage under 
Held that the omission to obtain 
sanction did not make the mortgage illegal or 
void ab initio, but relegated the parties to the position 
in which they would have been if no certificate had 
been granted, i.e., that of a transaction by в Maho- 
medan mother affecting to mortgaze the property of 
her minor son, with whose estate she had no power to 
interfere, Held that this fell within the class of cases. 
in which it has been decided that if a person sells or 
mortgages another's property having no legal or equit- 
able right to do so, und that other benefits by the 
transaction, the latter cannot have it set aside without 
making restitution to the person whose money has 
been applied for the benefit of the estate. He/d that, 
even if mortgages executed by a certificated guardi 
without the sanction required by s. 18 of the Bengal 
Minors Act were void, the section did not make them 
illegal; and, with reference to s. 65 of the Contract 
Act, the plaintiff could not obtain a decree for a de- 
claration that the mortgage was inoperative as against 
his share, except on condition of his making restitu- 
tion to the extent of any moneys advanced by the 
defendant under the mortyzaze-deéd which had gone to 
the benefit of the plaintifi’s estate, or had been ex. 
pended on his maintenance, education, or marriage. 
Mauji Ram v. Tara Sing, I. Г. Ry 3 All, 853, 
distinguished. Shurrut Chunder v. Rajkissen Moo- 
kerjee, 15 В. І. R, 850; Pana АН v. Sadik 
Hossein, 7 N. W., 231; Sahee Ram v. Mahomed 
Abdul Rahman, 6 N. W., 968; Hamir Sing v. Zakia, 
T. L. Ry 1 All.,57 ; aud Gulshere Khan v. Naubey 
Khan, Weekly Notes, All., 1881, p. 16, referred to. 
GIRRAJ BAKHSH о. HAMID ALI 


[L L. R., 9 AIL, 340 

58. — —— — ———— — —.. Validity of lease 
49 XL of 1859, s. 18 —Lease granted by guar- 
diun of minors property for term exceeding five 
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years without sanction of Court, Effect of.— А lease 
granted by а guardian of minor’s pr perty who has 
obtained a certificate under Act XL of 188 for a 
term exceeding five years without the sanction re- 
quired by в. 18 of that act is invalid. BHUPENDRO 
Nagayax Dorr с. Neuve CHAND MONDUL 
(I. L. R., 15 Calc., 627 
59. ——— — —— — — Guardians and 
Wards Act (VIII of 1890), #8. 29, 30— Mortgage 
by guardians on estate of minor—* Previous pere 
mission of the Court”—Contract Act (IX of 
1872), в. 64—Transfer of Property Act (IV of 
1882), а. 85.—Guardians duly appointed under the 
Guardians and Wards Act, 1890, having mortgaged 
property belonging to minor to enable them to dis- 
charge debts biuding on his estate, the mortgagee sued 
to recover the amount of principal and interest due. 
The necessity had been urgent, the terms of the deed 
fair, and the money had becu duly applied ; but the 
guardians had not obtained the sanction of the Court 
“as directed by s. 20 of the Guardians and Wards Act, 
1890. On its being contended that the mortgage was 
invalid and incapable of boing enforced,— Held that a 
mortgage во executed was not void, but only voidable ; 
and that the defendant was entitled to avoid the mort- 
-e. but only on the condition of restoring any 
ебе received by him thereunder to the person from 
whom it had been received. The fact that the person 
who had received the benefit was the defendant did 
not alter his position, SINAYA PILLAI v. MUNISAMI 
А AN . . . LL Е. 22 Mad, 389 


во. Act ХХ of 1864, 
4. 18— Sanction of alienation of minors property 
—Civil Procedure Code (Act X of 1877), г. 462— 
Comp'umise ок behalf of a minor— Mortgage— 
Assignment of mortgage by guardian of minor— 
‘Suit on mortgage by axsignee — Proof of assignment 
when necessary—Consideration for assignment— 
(Adequacy of consideration—Parties. 5. 18 of the 
Bombay Minors Act, XX of 1864, applies ошу to 
persous to whom a certificate has been granted under 
that Act. Au assignment of a mortgage, therefore, 
by а widow acting as untural guardian of her minor 
sou, but who has not obtained a certificate under the 
Act, is not invalid, because effected without the sanc- 
tion of the Court. Where a widow ncting as natural 
jan of her minor eon assigued а mortgage which 

been executed to her deceased husband for а cou- 
sideration, а part of which was в sum due under a 
decree, to the assignee,—Held that such an assign- 
ment was not invalid under s. 462 of tho Civil Procedure 
Code (Act X of 1877). Asmuming that section to 
be applicable to the compromise of a decree, the cir- 
eumstance that the compromise, was voidable would 
only affect the consideration for the assignment by 
reducing its amount. The plaintiff sued ве assignee 
of a mortgage to recover the debt due from the mort- 
gagors personally aud from the property mortgaged. 
The »ssignor was в Hindu widow, acting as natural 
guardian of her minor son. The consideration for the 
assignment was a sum of RÓ8-9 due to the plaintiff 
under а decree obtained by bim and R30-7 cash 
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paid. The lower Courts held th: to the R68-9, 
the transaction really amounted to a satisfaction or 
adjustment of the decree under which it was due, and 
that, as such adjustment had not been certified to the 
Court, it was invalid ; they further held that the cone 
sideration for the assignment of the mortgage having 
so far failed, the assignment was without adequate 
consideration, and therefore they dismissed the suit. 
On appeal to the High Court,—Held that, although 
in ordinary cascs it is the rule that, where an assignee 
sues on his assigument and proves it, вп adverse party 
cannot take thc objection that there was no con- 
sideration, yet that, under the peculiar cireumstances 
of this caso, that rule did not apply. The mortgage- 
deed was assigned by в w.dow acting as the natural 
guardian of a minor, and a great part of the con- 
sideration for the assignment had admittedly failed, 
the confirmation of the decree which formed part of 
the consideration not having been certified to the 
Court. There was on the record no admiasion of the 
assignment by the assiznor. It might be that the 
minor in в suit by his next friend or lis 

appointed under Act XX of 1864 might dispute the 
assignment. The defendante, in order to protect 
themselves, bad a right to call on the plaintiff to prove 
the assigument, and a Court ought, in the interests of 
justice, to see that they were so protected, The 
assignment was on behalf of в minor, and the person 
acting as his guardian had not admitted it, and it 
might be that even her admission would not be bind- 
ing on bim, since he was not a party to the suit. 16 
was necessary that the point should be во tried and 
determined as to bind the minor, and to do that it was 
essential that he shuidb „ude а party to the suit, 
The Court, th ге, » ersed the decree of the 
lower Courts and remanded the case. MANISHANKAR 
PRANSIVAN v. BAI Мои . I. L. В.» 18 Bom., 696 


eL - — Certificated guar 
dian - Mortgage by such guardian without Cour?’ 
ission—Validity of such morlgage— Sanction. 

ivil Procedure Code (Act XIV of 1882), 


the mortgage. 
have been absolutely void under Act XX of 1864, but 
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was only voidable under s. 3007 Act VIII of 1890, at 


the instance of any other person affected thereby. 
Dartaua г. Gaxvauase LL, R., 93 Bom., 287 


LM —— Act XL of 1888, 
а. 18—Lower of guardian of minor to mortgage 
minor's property—Kale of interest.—A guardian, to 
ertificate had been granted under Act XL of 

tained under в. 18 au order of a 
of money by mortgage 
mortgaged accordingly. 


1858, having 
Ci urt authorizing the misin 
of the min rs iumovenil 

Tu the order so obtained, the rate of interest at which 


the money was to be raised was not specified. 
question whether, there being no proof of the necese 
sity or expediency of agreeing to pay interest at & 
mte so high us eighteen per cent., the agreement. to 
pay at this rate was rightly sct aside by the High 
Court, which decreed interest at twelve per сеп. 
Held thut the proper construction of the order, and 
the one most favourable to the lender regarding the 
rute of interest, was that the guardian was author- 
ized to borrow only at a reasonable rate of interest, and 
that consequently the deeree of the Hish Court was 
right. GANGAPERBHAD Sanu r, МАПАКАХІ BIBI 


[L L. R., 11 Cale, 370 : L. R., 12 L A., 47 


68, ———— — — — — Minor, Interest 
of, not represented — Partition of joint property in 
which minor was inferested.—lu a suit between co- 
proprictors, plaintiffs sought to recover exclusive pos- 
session of a mouzah which they claimed to have de- 
rived in a partition made some years before, and to 
have enjoyed it under the terms of that partition une 
til they were dispossessed from it by defendant No. 1, 
опе D N, who, on the other hand, denied that he had 
more than  4-anna share, alleging that plaintiffs 
were not entitled to the whole mouzah, and that the 
partition had been fraudulent and had been effected 
while he was a minor, 


Опа 


llotted in proportion 
е of the ordinary pre- 
cautions were taken for the protection of the interest 
of minors. — Held that the partition was not made in 
such way, aud under such circumstances as to be in 
itself obligatory on the minor, who had the option of 
repudiating it when he came of age or within в 
reasonable period after that date. Held also that 
the minor could ouly be held to have accepted the 
partition if he had acted in such а way to the plain- 
tiffs as to lead them naturally to suppose that he had 
done во. KALEB SUNXUR SANNYAL т. DENENDRO- 
NATHSANNYAL , 23 W. R., 68 


64. — Refusal of Court 
to sanction compromise on behalf of minor.—The 
acts of guardians on behalf of miuors must show the 
trictest good faith, and must be based on cousidera- 
tions of actual necessity nnd advantage, not on caleu- 
lations of pcssible benefit. In this case the Court 
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refused to sanction a compromise effected between the 
guardian and the widow by which the minor received 
immedinte p: sscasion of half the property as consider- 
ation for the surrender of the reversion of the other 
mity, no interest or advantage to him being shown 


in the arrangement. Вори Mcut г. GOUREE 
SgeB sw . . . WB IB 
65. —--— Power of, to alien- 


ate minor's lands in perpetuity.—A guardian can- 
not grant his ward's lands in perpetuity except on 
clear proof of benefit to the minor. Оррохто 
Cuuxper Коохроо г. PROsUNNO Kooxag Виот- 
TACHALJEE . M г è . ЗУ. В., 325 


————————À Power of com- 
promise— Onus of proof.—Where it is alleged that a 
deed of compromise was beneficial to a minor in a 
transaction involving rrender of the minor's title 
in a large estate for в very inadequate maintenance 
and her waiver of the rights of appeal and cross-ap- 
peal, the ouus of proving that such a deed was bene- 
ficial to the minor is on the party making the allega- 
tion, ROSHAN JANAN г. ENAET HOSSEIN. ENAET 
Hosseis с. Rosuan JAHAN . 56 W.R,b5 


e7, —-————— Effect on minor's 
estate of bonds for money raised for minor's benefit. 
— А minor's estate is not liable under bonds contracted 
by his guardian otherwise than for the minor’s 


benefit and without legal necessity,  DEOPUTTEN 
Kooxwak e. Duamoo LALL , . 11 W. Е., 240 
Power of mother 


to compromise.—A mother as guardian has no pewer 
to make a compromise on behalf of a minor daughter, 
unless the compromis: is beneficial to the daughter's 
interests. Rovsuan JAuAN v. Емакт Hossuin 


СУ. R., 1864, 88 


69. — — — —— Test of validity 
of transaction.—The test of the validity of а tran 

action effected by a guardian is whether it was be- 
neficial to the minor, LALLA BOODMULL г. LALA 
GOUREE SUNKUR . р . 4W.R.,71 


10, — — — — — Pover of binding 
minor's estate for debt—Sale in execution of decree. 
—A sale in execution of a decree against an adoptive 
mother is good as against the adopted воп when 
made, not personally, but as guardian of the adopted 
son, and not for a persoual debt, but for payments 
made by co-sharers of Governmeat revenue оп ac- 
count of the adopted son to preserve their joint pro- 
perty. The estate of the adopted son ів not liable for 
a debt without proof that the debt is other than per- 
sonal. ROOPMONJOOREE CHOWDHRANEBE е. RAM- 
LALL SIRCAR. GREESH CHUNDER LAHOREE r. RAM- 
LALL SiRCAR AN D . 1 W.R,144 


TL. — ——  Mother— Power 
fo bind sons.—A mother can bind her sons acting in 
good faith as their guardian, Максі ALI e. Mas 
NAD BipER 

[S B. L R., A.C, 64; 11 W. В. 396 
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72. Relinquithment by 
guardian of portion of property.—A sued B to te- 
Dover possession of an hereditary jote, of which he 
alleged he had been dispossessed by В during his 
minority. В raised the defence of relinyuishment 
by 4’s grandmother and guardian, The Munsif de- 
cided against A on the merits, aud his decision was 
upheld by the Judge. Held ou special appeal that 
to make the relinquishment, if any, valid against A, 
it ought to have been shown that it was for £’ 
melt." Decision of tho lower Court reversed. KEDAR- 
NATH MoOKERJEE г. MUTHURANATH DUTT 

(1 B. L. В, A. C, 17: 10 W. R., 60 


In the same cascon review, Loom, J., held that the 
judgment of the High Court on special appeal must 
he reversed as being ultra vires, for that the question 
of injury to the minor was not urged in the Court 
below; no issue was raised on that point, and even if 
the relinquishment of the jote by the guardian did 
turn out to the disadvantage of the minor, that was 
not sufficient ground for setting aside the act of the 
guardian as invalid, provided that, at the time it was 
done, it appeared to [m the interest of. the minor, 
and was done in gool faith. Groves, J., held that 
the conclusion of the High Court on special appeal 
was justified, but he was willing to remand the caso 
to the Judge below to find the fact whether or not the 
relinquishment by the guardian was made in good 
faith for the interests of the minor. MATHUBANATH 
Durr о. KSDARNATH MOOKERJEE = | 

(3 B. L. R, A. C, 128 


73. Suit on account 
slated — Limitation Act, 1877, art. 64— Transaction 
for benefit of minor.—A suit upon an account stated 
‘against a minor cannot succeed unless it be shown 
that the act of the guardian in the matter of the 
settlement of the account is beneficial to the interests 
of the minor, AZUDDIN Hossain v. LLOYD 

03 C. L. в, па 


T4 — Preemptiom 
Power to assert right of.— The guardian of a minor 
is competent to assert a right of pre-emption and to 
refuse ог accept an offer of а share in pursuance of 
ch a right, and the minor is bound by his guardian's 
act if done in good faith and in his interest. Lat 
BASADUR SINGH г. DURGA SINGH 
[L L R., 3 All, 497 
15. ———— Setting _ aside 
award made on behalf of minor sons,—An arbitration 
award as to division of property left to minor sons 
одеа to give effect to the wishes of a father rogard- 
inga partial division of his property after his death 
was set aside, so far as it affected those sons, on 
proof that the partition was injurioustothem. RAM- 
NARAIN PORAMANICK v, ЗВЕЕМОТТУ DO3SEE 
[ W. R., 280 


тв. — ----.- — Acts of guardian 
as sole proprietor.--Any act done by the widow and 
any decree given against her as solo proprietor of the 
lande, and not as guardian, would not, if she were 
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found to have been holding actually as guardian, bind 


the minors, Ванов ALI v. Sooxsa Brose 
03 W. R. 68 
т. Sale of ezpec- 
fancy by, on behalf of minor.—Quare—Whether в 


mere expectancy can be the subject of a sale, and if so, 
of a sale by в guardian, acting or purporting to act 
on behalf of an infaut. DooLt Снахр e. BIRJ 
Вноокон Lan Awasti . . 6 C.L. R., 528 


T8. Power to bind 
infant — Dicision of properig-— Fraud. А division 
of property took place in 1837 between 4, the mother 
and guardian of the plaintiff, aud В, the husband of 
two childless widows, who became defendants in a suit 
to recover possession of the property оп the ground 
to te division did not bind the plaintiff. Held 
that there being no proof of fraud, nor that undue 
advantage was taken of plaintiff's minority, and in the 
absence of proof of gross inequality in the distribation 
of the property, the division was valid and binding 
пров the plaintiff, NALLAPA REDDI v. BILAMMAL. 

[3 Mad., 183 


79. Suit for 
tion of family property. —A suit on bchalf of в minor 
for partition will lie, if the interests of the minor are 
likely to be prejudiced by the property being left in 
the hands of the co-parceners from whom it is sought. 
to recover it. KAMAKSHI AMMAL v. CHIDDAMBARA 
REDD) as oe QE ea de 

CHOKALINGAM PILLAI v. SYAMIYAR PILLAI 

О Mad, 105 


РАВТАТИТ с. MANJAYA КАВАМТНА 5 Mad., 198 


80, Dr VIT Power to bind 
infant — Reference. 0) uestion as to ty to 
panchayat.—All acts of the guardian of s Hinds 
{ifant, which are such as tho infant might, if of age, 
reasonably and prudently do for himself, should be 
upheld. Such a guardian may bind his ward by re- 
fering to а panchayat of their caste a question of 
customary partition. Wherea Sudra died leaving two 
wives, oue with an only son and infant, and the other 
with two sons,—Held that the guardian of the infant 
might refer the question whether the deceased's estate 
should be divided according to Patni-bhaga or Patra- 
bhaga, TEMMAKAL 0. SUBBAMAL . З 


81. - Sale by guar- 
dian--Compromise— Onus probandi,—A suit by the 
plainti ^s guardians for the plaintiff's mother’s share 
in certain dower resulted lecree for #62,913 cal- 
‘culated on the allogation in the plaint that such share 
was a third of the entire amount of dower. That suit 
having been sold by the plaintiff's guardians for the 
all sum of 851,020, the plaintiff brought the 
present suit to set aside that sale as collusive. Held 
that it was incumbent on the defendants in this suit 
to prove that they paid the 51,000 to the plaintiff 
when he came of age, or at least that the money 
reached the plaintiffs hands when he came of age. 
Авроой ALI v. MOZUFFER Аш CuoWDHRY 


06 W. R., P. C., 28 
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82, — — — — — — Svit on bond 
executed by mother for dehts which sun, then a minor, 
might be liable to pay.— А bond executed by a widow 
in possession of a zamindari was held binding on the 
adopted son of the late zamindar, the inference from 
the evidence being that the bond was given for debts 
which the defendant (the adopted son) as owner of 
the zamindari mizht be liable to pay, and that by his 
own acts he had admitted that he ally was liable 
to the payment, Снеттх Conve CoowARA VEN- 
CATACHELLA KADDYAR ғ, RUNOASANWRY [YENGAR 

(4 W. R., P. C., 71: 8 Moore's I. A., 319 

83. — — — — — — — Necessity for 
Lorrowing —Mortgage by de facto guardian or ma- 
nager without de jure title.—Under the Hindu law, 
the right of a bond fide incumbraucer who has taken 
from a de facto guardian or manager a charge on lands 
created honestly for the purpose of saving the estate, 
or for the fit of the estate, is not (provided the 
circumstances would support the charge had it ema- 
nated from a de facto and de jure manager) affected 
by the want of union of the d^ facto with the dejure 
title. Under the Hindu law, the power of a manager 
for an infant heir to charge an ancestral estate is а 
limited and qualified one, to be exercised in & case of 
need, or for the benefit of the estate. Where the 
charge is one that a prudent owner would make in 
order to benefit the estate, the Bond fide lender is not 
affected by the precedent mismanagement of the estate. 
The lender is bound to enquire into the necessities for 
the loan, and to satisfy himself that the manager is 
acting for the bencfit of the estate. But if he does во 
enquire and acts honestly, the real existence of an al- 
leged sufficient and reas inably credited necessity is not 
в condition precedent tothe validity of his charge, and 
he is not bound to see to the application of the money, 
The mere creation of a charge by в mauager, securing 
a proper debt, cannot be viewed as improvident 
management; and bond fide creditor should not 
suffer when he has acted honestly and with due 
caution, but is himself deceived, Huxooman PeR- 
SHAD PANDEY с, MUNDRAJ KOONWAREE 

[6 Moore's I. A., 393: 18 W. R., 81 note 

84, — — — — — — De facto manager— 
Sale by a de facto manager of minor's property for 
legal necessity and for his benefit, whether valid 
A de facto manager of an infant’s estate bas, in case 
of necessity or for the benefit of the minor, power to 
sell his property. Hunooman Pershad Panday v. 
Mundraj Koonwaree, 6 Moore's I. A., 893, and 
Gunga Pershad v. Phool Singh, 10 №. R., 106: 

10 В. І. R., 398 note, referred to, MOHANUND 
Мохрот, c. Жаров MONDUL 

[L L. B., 26 Calc., 820 

8C. W. N., 770 

85. — — — — — Alienation made 

by quardian—Suit to set aside.—A suit brought by 
a Hindu widow as guardian of her minor child, to set 
aside alienations made by her late husband, the minor’s 
father, is governed by the principle laid down by the 
Privy Council in the caseof Girdharee Lall v. Kane 
‘too Lall, 14 B. І. R., 187 : 22 W. R., 56, that 
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the estate is not exempted from lahi unless the 
alicnations were illegal or made for an immoral pur- 


Pose. Бамлооовв Коовв v. HUR PrRSHAD 
[24 W. R, 274 


86. Bond fide pure 
chaser, What constitutes.—In a sale by a guardian 
of в minor without necessity, the purchaser cannot 
be said to have acted bond fide unless his belief that 
the sale was necessary had been arrived at after due 
care and attention, SHEO РиввнАР Вам e. THA- 
коов PERSHAD. GOUR PERSHAD NARAIN г. SHEO 
РЕвзнаЮ Вам. . . . бМ, Е. 108 


87. — — — — — — Purchaser from 
guardian.—Whero & purchaser of immoveable pro- 
perty deals with а person having a qualified power of 
dealing with that property, it lies upon the purchaser 
to give some reason of the need which actually 
existed, or was alleged to exist, for the sale. VADALI 
RAMAKRISTNAMA г. MANDA APPAIYA 


[2 Mad., 407 


Moornoona Doss v. KaNoo BEHAREE SINGH 
[21 W. R., 387 


7 —-— Suit to set aside 
sale—Proof of necessity for sale.—In a suit to set 
aside sales made by а minor's guardians, on the 
ground that the sales were not justified by any re- 
coguized legal necessity, the onus is on the defen- 
dant to prove the necessity. Nature of proof sufi- 
cient to discharge such onus explained. Looroo 
мон г. RAJENDUR ГАНА 8 W. R., 364 


89. Sale by guare 
dians—Onus of proof— Purchaser.—Held that the 
onus of proving that а sale by his guardians of a 
minors property was necessary and for his benefit 
lies upon the purchaser, and that adequacy of price 
is вп important point to be considered in determining 
this question. DAGDU віх DAUD Tair PARDESHI 
©. SHEKH SAHEB VALAD BADRCDDIN KAMBLE 

[2 Bom., 369 : 2nd Ed., 348 


90. — — — — —  — —— Ons of proof— 
Purchaser.—Where the plaintiff was a minor, and 
his interest could not primd facie be alienated,— 
Held that the onus of proving that due enquiries 
were made as to the necessities for the loan, and that 
it was incurred by the manager for the benefit of the 
estate, lay on the alience. It is not necessary to show 
that such necessities actually existed, but that rea- 
sonable enquiry was made as to the existence of such 
necessities and the object for which the loan was 
intended. PoOLUNDER SINGH v. Ram PERSHAD. 

[8 Agra, 147 


91. — Transaction by 
guardian—Responsibility of lender to guardian of 
a minor—AÀ lender to the manager of a minora 
estate is bound to satisfy himself that the loan is for 
the benefit of the estate. Lautan BUNSEEDHUR v. 
Вгзрхавние DUTT SINON 

(2 Ind. Jur., N. 8., 165 
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98, Though the lender 
of money borrowed by the guardian of a minor 
for the payment of a family debt is bound to enquire 
into tho necessity for the loan, and to satisfy himself 
ва well as be can that the guardian is acting for the 
benefit of the estate, yet if he does so enquire and 
acts honestly, the real existence of an alleged sufti- 
cient and rossousbly created necessity is not a condi 
tion precedent to the validity of his charge, and he is 
not, under such circumstances, bound to вее to the 
application of his mouoy. МАНА BEER PE&SHAD 
Sivan с, DUMBEERAM OPADHYA 


(W. R., 1864, 166 
Ranma Е1вновв Моокивувв г. MIRTOONJOY 
Мо a4 Gv ae ИВО 


93. Sale by guar 
dian— Purchaser—G rounds for reversal of sale.— 
Although purchasers are not bound to look to the 
application of the purchase-money or to enquire 
whether there were goods sufficient to redeem the 
mortgage aud so to obviate the necessity of sale 
of a minor's property, yet the purchaser wot proving 
necessity or not satisfying himself of the existence 
of necessity and the unwillingness of the minor's 
mother to dispose of the property in bis minority 
are sufficient legal grounds for reversal of the sale. 
бомых Stacag г. PRANNATH GOOPTO 

QW. R., 14 


94... — — — —  Alenmation оў 
minor’s property by intervention of Court— Suit to 
set aside alienation— Purchaser of minor's property. 
—An alienation of property during the owner's 
minority is open to bc questioned when the minor 
comes of age, even if it was effected partly through 
the intervention of a Civil Court, e.g., under a decree 
on foreclosure proceedings. A party justifying a 
title so obtained against а minor must show not only 
that he was acting honestly in the transaction, but 
that facts existed at the time of the mortgage such 
ъз would reasonably support the conclusion that there 
was a necessity for the alienation, and that the mort- 
gegor had authority to give a good title as the 
minors agent. BUZRUNOG SAHOYSINGH v. MAUTORA 
CmownmBam . . 33 W. R., 19 


95. —— Sale of minor's 
property by guardian— Proof of legal necessity for 
aale—The mother and guardian of two minors 
borrowed R1,000 ostensibly for their marriage 
expenses. The lender of tho money obtained an 
ex-parte decree against the minors, and in execution 
attached their estate, when the mother, in order to 
save it from sale, sold half the estate for 82,500, 
out of which she satisfied the decree. One of the 
minors subsequently brought a suit agaiust the pur- 
chasers to set aside the sale, Held that it was 
obligatory on the defendants to prove that in selling 
the property the mother acted under an unavoidable 
necessity in the interests of her minor sons, and that 
the decree against the minors was such as would 
bind their interests, LoorP Hossein е. DuRsUN 
Laru Sanoo . . . . М. В, 494 
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96. Guardian asd 
minor—Sale of minor's property — Legal necessity. 
—Where а guardian conveyed the property of her 
minor son hy в deed of sale in which she did not in 
terms describe herself as his guard ‘Heid that the 
omission was immaterial, since it clearly appeared 
from the deed that it was the minor’s property which 
formed the subject of sale. Hunouman Persaud v. 
Babooee Munraj Koonweree, 6 Moore's I. A., 393, 
and Jadoonath Chuckerbulty У. Tweedie, 11 W. В 
20, followed. A widow, guardian of her minor son, 
being left after her husbaud's death in а state of 
extreme poverty, sold the entire property of the 
minor for less than one-fourth of its real market 
value, by а sale-deed reciting that the object of the 
sale was the minor's maintenance and marriage. It 
was found that the sale was obtained by the vendee 
by taking advautage of the guardian’s poverty, and 
that there was nothing to show that in purchasing 
the property he had satisfied himself of the actual 
existence of the necessities for which the sale pur- 
ported to be made, Held that the recital in the 
deed of the objects of sale was in itself no evidence 
of the necessity of the alienation. Rajlakhi Debia 
v. Gakul Chandra Chowdhry, 8 В. L. Ry P. Cy 
57, followed. Held also that the needy circum- 
stances of the minor did not by themselves constitute 
a sufficient legal necessity for such au alienation. 
Under the Hindu law, the maintenance or marriage 
of в minor may be a legitimate cause for the alien- 
ation of his property by the guardian, but cannot 
justify a Court of equity in upholding а bargain 
obviously imprudent aud reckless. ‘The best test is 
whether the alienation would bave been reasonably 
aud prudently made by the minor himself had ho 
been of full age. Held further that, upon such an 
alicnation being set aside in consequence of a suit 
brought by the minor, the vendee was entitled to be 
recouped by the plaintiff to the extent of any portion 
of the purchase-money which had been appropriated 
to the latter’s benefit. Paran Chandra Pal v. 
Karwnamayi Dasi, 7 В. І. R., 90; Bas Kesar v. 
Bai Ganga, 8 Вот. А. С. 81; Kurarji v. Mati 
Haridas, I. L. Е, 8 Вот. 234; sud Gadgeppa 
Desai у. Apaji Jivanrao, I. L. B., 3 Bom, 237, 
referred to MAKUNDI r, SARABSUKM. 

[L L. B., 6 All, 417 


ӨТ. ———— — —————— Enhancement of 
rent, Effect of—Acts of mother and guardian how 
far binding on minor son—Kabuliut giren by 
widow in possession to bind her son and successor to 
pay enhi rent decreed against her.—A putnidar 
Obtained decrees for the enhancement of the rent 
of holdings, in the possession of the widow, of a 
deceased teuant, one decree being in respect of land 
formerly held by the latter aud the other in respect 
of a holding purchased by the widow on behalf of 
her minor son by the deceased whilst the enhance- 
ment suits were pending. The widow also signed 
kabuliats relating to both tenancies, agreeing, as 
mother of the minor, to pay the enbanced rent. 
Held that, as the patnidar was entitled to sue for 
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enhancement, and it was not to be presumed that the 
mother held adversely to her son; also as she had 
come to what she believed to be, and was, в proper 
arrangement, the воп, on his attaining full age and 
entering into possession ef the tenancics, was hound 
by the kabuliats, Warsow & C SHAMLALL 


Mime . . . LL. R, 15 Calc, 8 
[L. R, 14 L A., 178 
98. ———— Sale by guardian 


Sor minor—Necessity—Bon4 fides.—When neither 
‘want of enquiry nor mala fides is shown, the exist- 
ence of legal necessity must be presumed, and the 
acts of the guardian considered to be the a 
the minor. Quare—Whether the same rule str 
applies to the relation of the head of a fumily 
his descendants lx Iding vested rights iu his estate, in 
regard to alicnations by the head of the family to 
which tho descendants did nct expressly consent. 
SsETUL РЕВзНАЮ Sixou e. боов рулі Sixcu 
П W. R., 283 


90. — — — — Баје of minors 
property for transactions by guardian not for 
benefit of minor—Want of necessity—Ground for 
setting aside sale—In 1850 the guardian of a minor 
(his step-mother) by an ikrarnamah among cther 
ge charged the minor's ancestral es'ate with the 
went of R27,000 in favour of L, the amount of 
is alleged claim against the estate, respecting whi 
an appeal was then pending, but to which estate he 
was himself a debtor, undertaking at the same time 
to prosccute certain claims against. M, L agreeing 
to advance money for that purpose and to rej 
certain claims brought by M apainst the minor's 
estate. In February 1851, M having obtained 
judgment against the estate for Н26,986, and taken 
out execution thercon, the estate was advertised for 
sale on the 20th of that month. То prevent the sale, 
L advanced the amount of the judgment-debt, and 
on the 19th of that month commenced a suit against 
the guardian, in which he claimed the 826,986, the 
amount advanced by him, and the #27,000 agreed to 
be paid him by the ikrarnama, and the further sum 
of 81,854 alleged to have been paid by him for the 
proceedings agaiust M, making together i¢55,341. 
On the following day the guardian filed a confession 
of judgment admitting the debt, hypothecating the 
minor’s estate, and undertaking to pay the same by 
instalments, with the exception of the R27,000, at 6 
per cent. interest. The instalments not being paid, 
L in 1868 took out execution on the judgment, and 
under the cxecution put up the estate for sale, and 
became the purchaser himself, On the minor attain- 
ing his majority, he brought a suit to set aside the sale, 
impeaching the transaction as fraudulent and collu- 
sively obtained by L frem his late guardian. The 
Courts in India set aside the sale on the ground of 
fraud, and decreed the restitution of the estate, with 
meme profits and damages, subject to the repayment 
by way of reduction of the 926,986 at Б per cent. 

‘pon appeal such decree was affirmed by the Judicial 
Committee, first on the ground that the transaction 
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was fraudulent and collusive and prejudicial to the 
estate of the minor, there being no evidence to show 
the necessity for the guardian obtaining the pecu- 
шагу assistance sought, or to justify Бег submitting 
to L’s extraordinary terms contained in the ikrar- 

у allowing, without consideration, his doubt- 
ful claim against the minors estate, to which he 
really was в debtor himself; and secondly, that Z, 
who set up the charge, had failed to relieve himself 
of the burden which the Hindu law cast upon him of 
showing that he had at least good ground for suppos- 
ing that the transaction was for the benefit of the 
minor's estate, In setting aside the i and 
sale, interest was allowed to L on the #26,000 
advanced by him at the rate of 6 per cent. contracted 
for in the ikrarnaina in lieu of 6 per eent, awarded 
by tft Sudder Court. Such a modification of the 
decree of the Court below held not sufficient to 
deprive the respondent of his costs of appeal. The 
case of Ali Hossein v. Badal Khan, S. D. А. 
N.-W. P., 1563, 19th Мау» where it was held that 
there is no difference to be made between an innocent 
purchaser and one tainted with fraud which had 
brought about an execution-sale, observed upon and 
dissented from. Таша BUNSEEDHUR ©. BIN- 
резьнив Durr SINGH . 10 Moore’s І. A., 454 


100. — na Hindu law 
Joint family—Release obtained from person just 
come of age.— The plaintiff as a pint men,ber of the 
defendant's family sued to sct aside a release obtained 
from him by the defendant and for partition, etc. 
The plaintiff was the воп of опе Z, and the defen- 
dant wae the plaintiff's nephew and grandson of Z, 
being the son of T and elder brother of the plaintiff. 
The plaintiff alleged that Z and his brother J were 
joint and had carried on a family business; that J 
died childless, and that on L’s death in 1868 tho 
whole family property passed into the hands of 7, 
his eldest son, on whose death it came into the posses- 
ion of the defendant as eldest male member of the 
family, although belonging to в younger generation 
than the plaintiff. The plaintiff alleged that in 
1882, shortly after he came of age, the defendant in- 
duced him to sign a release of all his claims upon the 
estate in consideration of the sum of 25,000. He 
prayed that this release might be ect aside. The 
defendant denied the plaintiff's allegations as to the 
release. Held that the release must bê set aside. 
‘The defendant stood in the relation of a guardian 
to the plaintiff. Releases executed immediatel 
after в ward comes of age are looked upon witi 
suspicion, The circumstances must show the fullest 
liberation on the part of the ward and perfect 
gool faith on the part of the guardian, The 
circumstances of this release did not fulfil these 
requirements. There was not that absolute fairness 
and good faith required by the relations of the 
parties, and the signing of the release was an impro- 

ident act which в prudent person would not have 
doue with full knowledge of the circumstances. 
TOOLSEYDAS LUDIA c. PREMJI TRICUMDAS 


L L, Б., 13 Bom., 61 
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101 ———— — — Loan by guar- 
dian for marriage expenses of minor— Legal necer 
sif y. The marriage of а Hindu minor is в legitimate 
tanso of expense in regard to which his guardian can 
Vind him, unless it is shown that the amount of the 
loan was extravagant for the purpose, considering 
the social or pecuniary circumstances of the minor, or 


that it was not duly applied and expended. Joa- 
GESSUR SIRCAR c. NILAMBUR BISWAS 
[3 W. R., 217 


109, ————————————— Sale by guar- 
dian—Onus of proof of bond fides of purchaser— 
Purchasers from в guardian must show that they 
acted bond fide. Воххоо PANDEY г. Вакзи Аш 

N.W.,2 

108. ——————— Deeree—Legal 
necessily.— The existence of a decree, which may at 
any time be executed against ancestral property, isa 
clear necessity for contracting a loan, and ample 
Justification to any one coming forward to lend 
money on the mortgage of the property. Роме 
Osma г, бов. . + ШУ. Е, 446 


104, —— —————————— Sale by guar 
dian on behalf of minor— Repayment of purchase- 
money before minor allowed to recover estate 
The mle by S's mother of his share. during his 
minority, in the estate of his deceased father was 
rightly held to be invalid ; but his claim to recover 
possession of the share from the purchasers, who had 
redeemed в existing on the estate created 
by his father, without tendering payment of his 
share of the mortgage debt, was properly. dismissed, 
Pana Aur e.Sapm Hossein > ТМ. Wy 201 

105. 
dian— Suit on majority to set aside sale—Refund 
of sale-proceeds.—The plaintiff on coming of age 
Shed to set aside a sale of his ancestral property 
Which had been made by his guardian during minor- 
ity. No legal necessity was proved, but it appeared 
that he had tho benefit of the eale-proceeds. А 
decree was passed in his favour, but subject to the 
condition that he should frst refund the proceeds of 
sale, PARAN CHANDRA PAL т. KARUNAMAYI Dasr 

(7 B. L. R., 90: 15 W. R., 268 

Асооввк Нсввінсв CHURN г. GUNGA Persan 
OPADHYA ° + . . W.R, 208 

Srapar рулі Sivan ©. RAM BUDDUN SINGH 

07 W. R., 454 

Mornoora Doss г. Kanoo BEHAREE SINGH 

[21 W. R., 287 


Sale by guare 


б/а 
—Collector—Waicer—Application of the Land 
Zequisition Act, 1870, to the land of а minor— 
Insufficiency of compliance with the other requires 
menis of the Act, without actual compensation 
do the minors estate—Recorery of land by minor 
om coming of age.—The guardian of a minor's estate 
fine no power to waive в right to compensation 
for part of the estate taken under the Land Acquisi. 
tion Act, 1870, although the owner, had he been of 


full age, might have waived it. Although the Court 
of Wards had no power to alienate the land of a 
minor of whose estate it had charge, yet poses. 
sion might have been lawfully taken of the land 
for a public purpose under, and in, conformity 
with, the Land Acquisition Act, 1870, if there had 
been due compliance with the provisions of the 
Act, as regards compensation to the minor's estate. 
Where, however, compensation had not been given, 
and а merely nominal consideration had passed, 
the Collector not having acted, as the representative 
of the Court of Wards, so as to protect the 
interests of the minor,—He/d that no valid title 
to the land was cstablished as against the ward, 
and that, on his attaining full age, he could recover 
it with meme profits, — LUOHMESWAR SINGH с. 
CHAIRMAN OP THE DARBHANOA MUNICIPALITY 
[L L. R., 18 Calc., 99 
L. R, 17 L A. 90 


107. —_____—————- Power to refer 
to arbitralion—Natural guardian— Reference. by 
arbitration on behalf of minor— Aiward, Application 
to file—Practice—Reference to Registrar.—Cuae 
in which it appeared on application to file an award 
that a natural guardian bad on behalf of her minor 
sons submitted certain matters to arbitration, and 
in which the Court was of opinion that the cases 
showed that a natural guardian had power to 
submit to arbitration on behalf of minor, and 
referred the case to the Registrar to enquire and 
report whether the submission aud the award thereon 
were for the benefit of the minors. Romon Kissex 
Serr г. HURROLOLL SETT 

(I. L. E., 19 Calo., 384 


108. ———— Guardians 
power to acknowledge a. debt due by the minor — 
imitation Act (XV of 1877), s. 19.—A guardian 
das authority to acknowledge в debt on the part of 
the minor, provided that the debt is uot barred by 
limitation at the date of the acknowledgment. 
Chinnaya v. Gurunatham, I. І. R. 5 Mad., 169, 
followed. Wayilunv. Kadir Buksh, I. L. Ry 13 
Cale, 235, disapproved, | SOBHANADRI APPA Rav 
v. Sumaxcuy . » LL. В., М Mad, 221 


KAIASA PADIACHI o. PONNUKANNU ACHI 
[L L. R., 18 Mad., 456 
109. Acknowledg- 
ment by guardian of minor—Guardians and Wards 
Act ( VILI of 1890), s3. 27 and 29 —Act XL of 1858 
“Guardian, Powers of.—An acknowledginent of а 
debt by the guardian of a minor appointed under 
the Guardians and Wards Act does not bind the minor, 
and is not such an acknowledgment under в. 19 


of the Limitation Act as would give в new perio of 

limitation against the minor. Сннлто ВАМ r. 

Вито ALI . . . LLB, 26 Cale, 51 
See also AZUDDIN HOSSEIN є. LLOYD 

(18 C. L. в, 113 

110. — Power of 


guardian to bind his ward by personal covenants— 


( 313 ) 
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—concluded. 
Act XX of 1864, s. 18 and 29—Quardian’s 
authority to contract dehts for the marriage of his 
ward without the sanction of the Court—Debts 
contracted for pilgrimage expenses—Guardian’s 
power to acknowledge debts— Limitation Act (XV 
of 1877), г. 19.—А minor cannot be bound personally 
by contracts entered into by a guardian which do not 
purport to charge his estate. Act XX of 1864 gives 
no pwer to a guardian or administrator to bind 
his ward by personal covenants, А guardian appoin- 
ted under Act XX of 1864 can pledge the property of 
his ward for purposes bencficial to the minor, but 
not as в security for money previously borrowed 
which the minor was under no obligation to pay. 
Under в, 29 of Act XX of 1861,a guardian cannot 
contract а debt for the marriage of his ward with- 
out the sanction of the Court, Debts contracted by 
the guardian of а minor for a pilgrimage not 
undertaken in the discharge of an urgent spiritual 
duty, when it was obligatory on him to perform, 
are not necessaries for which the minor would be held 
liable. A guardian has no authority to acknow- 
ledge в debt on behalf of his ward so as to give 
the creditor a fresh start for the period of limita- 
tion, as he is not an agent on the part of his ward 
within the moaning of в. 19 of the Limitation Act 
(ХУ of 1877). Sobhamadri Appa Rau у. Sri- 
ramulu, І. 1. В. 17 Mad., 221, dissented from. 
RANMALSINGJI v. VADILAL VAKHATCHAND 
[I L. R., 20 Bom. 61 
1. Liability of 
minor for debt incurred by guardian on his behalf 
—Ancestral trade carried for benefit of minor by 
the minors natural guardian.—Under Hindu law, 
where an ancestral trade descends upon a minor as the 
sole member of the family, and the ancestral trade is 
carried on under the superintendence of the minor's 
natural guardian, for the bencfit of herself (she 
having a claim for maintenance) and the said 
minor, the minor will be bound by all acte of the 
guardian necessarily incidental to or flowing out 
of the carrying on of the trade. ВАМРАВТАВ 
SAMBATHRAI v. FOOLIBAI 
[L L. R., 20 Bom., 767 


3. RATIFICATION. 


ne. Sale by — Acqui 
cence after minor comes of age.—The conveyance 
of property while the owner is a minor is not neces- 
sarily inoperative; if the sale is effected by the 
guardian and acquiesced in by the minor when he 
fomes of age, it may be valid notwithstanding. 
Кгмскооріх г. Bmapmoo . И W.R, 
Delay of minor 
act of guardian.— 
of a ward, after attainment of 


113. 
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3. RATIFICATION—continued. 
114, — — — Contract by guardian 
Delay of minor on coming of age in repudiating сот. 
tract. Long delay in repudiating в contract by 
в minor on his attaining majority, when such delay 
is wholly unaccounted for, is sufficient ground for 


inferring a ratification of the contract. BOIDONATH 
Dey г. RAMKISHORE DEY 


[10 В.І. R., 326 note: 13 W. R., 166 
DOORGACHURN SHAHA е. RAMNARAIN Doss 
[10 В.І. R., 327 note: 13 W. R., 172 


Act of guardian after 
уг — Person remainis i 


uns. ———_ 
majority of mino; 


gagce to retain possession for five years 
he could not afterwards turn round 
arrangements which were made for 
for which an innocent party had given valuable 


consideration, PuRMESHUE Она r, GOOLBER 
(11 W. R, 446 
116.. —  — Mode of ratification—Swit 
to set aside sale made by mother as guardia 


Minor acting for mother in former ewit.—In a suit 
to set aside а sale effected by plaintiff's mother during 
his minority, it appearing that plaintiff, eleven 
months after attaining his majority, signed for 
his mother в written statement in another suit, to the 
effect that the property had been sold by her to the 
defendant, aud that he in that suit conducted his 
mother's defence, which was that the purchaser from 
her was entitled to what he claimed, it was held that 
he must be considered to have acquiesced in and ratified 
the sale. KEBULKRISTO Dass г. RAMCOOMAR SHAH 

[9 W. R., 571 


117. ————— Transaction prejudicial to 
estate—Formal ratification, Necessity of.—The 

ardian of a minor as manager of the minor's estate 
is bound in duty to abstain from entering into any 
arrangement beneficial to himself and detrimental to 
the estate; and if any such arrangement has been 
entered into, it is incumbent on him immediately after 
the minor comes of age to obtain from him not an 
accidental, but a distinct formal ratification. Pro- 


вокко Соомлв @ноттоск v. Woova CHURN 
MOOKERJER a . 90 W.R, 274 
18. Duty of minor—Compro- 


mise, Suit to set aside—Proof of fraud.—lt is not 
incumbent upon a guardian to contest every claim 
made against the infant’s estate. The judicial 
committee, reversing the finding of the Courts below, 
refused to set asido a compromise (confirmed by 
в decree of Court) by the fermer guardian of the 
plaintiff of в claim against his estate for debt after 
sixtcen years, the plaintiff having failed to prove that 
the suit was fictiti us, and the compromise fraudulent 


and collusive. LEKRAJ Roy v. MAHTABCHUND 


[10 В. L. В. 85 
14 Moore's I. A., 308 ; 17 W. R., 117 
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— Receipt of rent under lease 
cence in lease by guardian.—W here minors 


пө. 
—Acqui 


after coming of age receive rente under a lease which | 


was granted by their guardians during their 

ji they thereby ratify the lease and cannot 
afterwards repudiate it. RAM CHUNDER SIRCAR с. 
Prax бовінр BOIBHNUB . . 25 W.R, Т 


120. — ——-. Apparent acquiescence — 
Compromise by mother for minor sons.—The trans- 
to which guardians enter on behalf of their 

must secure to the latter seme demonstrable 
tage, or avert some obvious mischief, in order to 
obtain recognition in the Courts. 
mise was alleged to have been entered into by а 
mother on behalf of her two minor gons on the one 
hand and an adult member of the family on the cther, 
agreeing to give the latter more than had been 
awarded by a judicial decision, it was held that the 


compromise was not binding on the minors. Apparent | 


acquiescence in such а compromise by one of the 
minors after arriving at majority, though evidence 
against him, is not evidence of a conclusive character 
when not ‘continued for any considerable time. 
DuARMAJI VAMAN v. GURRAY SHRINIVAS 

[10 Bom., 811 


121 ———_ 

cence—Minor, Contract by.—A sued im 1885 
to recover certain estates from В, alleging claim 
under his adoption which tcok place in 1865. In 1875 
A, being still a minor, relinquished by deed his claim 
to the estates for 212,000, but now alleged that 
he thought he was relinquishing it only in favour of 
the defendant’s predecessor in title who died in 
1883, having been in posession of the estates since 
1867. The plaintiff attained his majrity in 
1878. Held that, whether the cause of action 
anse in 1805 or 1807, s equally barred 
from 1879; that the plaintiff was bound by the 
deed; assuming the plaintiff was а minor of 15 
years of age at the date of the deed of relinquish- 
ment, it is not likely he would not have under- 
stood its effect, or that he failed to ascertain it 
when he attained his majority in 1878. His con- 
duct of acquiescence, moreover, in the deed of re- 
Tinquishment amounted to ratification of it. 
VENKATACHALAM с. МАНАТАКВНМАММА 

(I. L. В. 10 Mad., 278 


4. DISQUALIFIED PROPRIETORS, 


128. --—- Suits by, and against, 
disqualified ргоргіеќогв— 401 XIX of 1573 
(№. №. P. Land Revenue Act), s. 205 — Act FILL of 
1879, s. 28.— Under в. 205 of Act XIX of 1873, 
as ame by s. 23 of Act VIII of 18:9, a dis- 
qualified proprietor whese prop. rty is in charge of the 
Court of Wards must sue and be sued in the Civil 
Courts by and in the name of bis guardian, where a 
guardian has been appointed, or by and in the name of 
the Collector of the district in which the suit is 
brought, where а guardian has not been appointed, 
whether or not the suit has for its object to set aside 


DIGEST OF CASES. 


Where а compro- | 


Ratification’ by acquies- | 
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| GUARDIAN —continued. 
| 4. DISQUALIFIED PROPRIETORS—concluded. 


an act dine by the ward before the date when bis pro- 
perty came under the charge of the Court of Wards. 
Бико DIAL CHAUBEY v. Соільстов ор GORAKHPUR 
(I. L. R., 5 АЦ. 364 

138, Contract entered into by 
disqualified proprietor whilst his pro- 
rty wae under the charge of the Court of 
ards— N.-W. P. Land Revenue Act (ХІХ of 
1873), з. 205 B— Court of Wards.—8. 205 of Act 
No. XIX of 1873 docs not cease to have effect when 
property to which it might apply is released fr m the 
custody of the Court of Wards. Such property cau- 
not at any time be taken in execution of a decree 
obtained on a contract entered into by a ward of the 
| Court at a time when his pr perty was under the 
superintendence of the Court. HIMANCHAL SINGH 
г. SHAMAN LAL L L. В, 22 All, 364 


194. Power to enter into con- 
tracta— Act VIII of 1879, за. 23, 24— Act XIX 
of 1873 (NW. P. Land Кегепме Act), а. 205 А 
suit was brought against a disqualified proprietor for 
money due on в bond, given while her property was 
under the superintendence of the Court of Wards. The 
Collector was made a defendant to this mit “because 
the property of the defendant obligor had come under 
| the superintendence of the Court of Wards before 
the execution of the bond.” Held that the Collector's 
status in the suit—namely, as representative ad litem 
of the defendant—was sufficiently described to entitle 
| him to raise the question of the legal capacity of the 

defendant to center into the bond. The mere dim 

qualification of а proprietor to ge his estate 
does not carry with ita general and absolute disquali- 
fication to enter into any contracts at all. Held 
therefore, where в person whose property was under 
the supcrintendence of the Court of Wards torrowed 
money and gave a bond for the payment of the same, 
and was sned on the bond in the name of the Collec- 
tor, that the Court was cc mpetentto make a decree 
against such disqualified proprietor. CoLLKCTOR oF 
ВЕМАНЕв v. Suzo Prasan . L L. В., БАЦ. 487 


5. LIABILITY OF GUARDIANS. 


125. —-. Actof guardian in proper 
management of minor's estate.— Where an 
act done by a guardian is one arising naturally out of 
the mauagement of the minor's estate, and especially 
where it is concurred in by other co-sharers of the 
same property, the liability for such act attaches not 
to the guardian, but tothe estate. GIRREWAR SINGH 
v. Muppun LALL Dass . 16 W. R., 252 


126. — — — Guardian ad litem—Costs, 
Tiability for.—Where & guardian ad litem of an 
Хаме had been guilty of gross misconduct in putting 
executors to proof «f a will which he wished to upset 
for his own private purposes, and which, the evidence 
shows, was to his knowledge duly executed by the 
testatrix in n оопа state of mind,— Held that he was 
liable for the сг вів of the suit. GooLAM Hoossrx 

Noon MAHOMED е. FATMABAI 
[L L. R., 8 Bom., 801 


( 8148 ) 
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5. LIABILITY OF GUARDIANS—continued. 
127. Liability of widow as 


guardian Personal liability and ая representing 
heirs of husland.—A widow defending a suit as 
guardian of her minor son cannot be made liable 
in her own person ав well as representing the heirs of 
her husband. Broso Monty MOJUMDAR r. Roopro 
Хати ScrMan MOJTMDAR . 15 W. R., 192 
198. ———— Retaining attorney for 
minor—Liahility of minor for costs—Privity 
of contract.—]f a guardian or next friend of an 
infant retain an attorncy to act for the infant, no 
contract is created betwoen the attorney and the 
infant upon which the attorney can sue the infant for 
сома. RADHA NATH BOSE r.SUTTOPROSONO GHOSE 
[2 Ind. Jur., М. 8., 269 

129, Liability of guardian for 
torte—Torts committed by minor.— Guardians of 
в minor cannot be held personally liable for torts 
committed by such minor! Lrcmman Dass e. 
NARAYAN . " 3 . . ЗМ. W., 191 
180. --— — Right to suit for torts to 
minor—Swit by father for personal injury to 
son.— А father, as guardian of his minor воп, can sue 
to recover damagcs for personal injuries received by 


the хоп. Морноо Soopty e. KAEMOCLLAH Biswas 
[9 W. R., 327 
181. Liability of guardian on 


security bond—Act XL of 185s—Suit on 
minor's Lehalf against guardian's sureties— Assign- 
ment of security-hond— Act 1X of 1861—Succes- 
sion Act (X of 1565), 1. 207.— B having ben granted 
by a District Court a certificate under Act XL of 
1858 in respect of the estate of a minor, the Judge of 
such Court called on her to furnish security, and cer- 
tain persons accordingly gave security Fonds to the 
Judge on her behalf. Subsequently 8 certificate 
was taken from her, and was granted to A4, who 
brought а suit сп the minors behalf acainst B's 
murcties fcr the value of the property intrusted to В. 
The security tonds in question were not assigned 
by the Judge to A. Held that, inasmuch as the 
plaintiff was secking to enforce contracts which were 
never made with him or any other person in the 
character of legal representative of the minor, he had 
no legal status to maintain the suit. Also that no 
equitable rights were created in the minor by the 
bonds, which would render the suit maintainable, 
Quere—Whether the Judge of a District Court is 
competent to call upon a pereon to whom he grants a 
certificate under Act XL of 1858 to furnish security ; 
and whether, where he has done so and sccurity-bonds 
have been given to him, he can assign them in tho 
manner provided in в. 257 of tho Succession Act, 
1865. AMAR NATH г, THAKUR Das 

T. L. R., 5 AIL, 248 


182. — Liability of guardian for 
malversation— Suit on behalf of son to get rid of 
guardion.—A mother brought a suit on bchalf of her 
minor son to recover from her step-son, the managing 
member of the family, the minors share in the 
family property. Held that the ошу ground upon 
which such a suit could be maintained wae that of 
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GUARDIAN.—oxcisded. 

5. LIABILITY OF GUARDIANS—concluded. 
malversation. The Court might relieve the minor 
from his brothers authority and appoint another 
guardian, but a case requiring relief must be made 
Out. ALIMENAMMAL г. ARUNACHELLAM PILLAI 


[8 Mad., 69 


GUARDIANS AND WARDS ACT (VIII 
OF 1890). 


See CASES UNDER APPBAL—ACTS—GUAR- 
DIANS AND Warps ACT. 
See Boxnax Сту, COURTS Аст, в. 16. 
[L L. R., 16 Bom., 277 
See CUSTODY OF CHILDREN. 
[L L. В., 16 Bom, 307 
See CASES UNDER GUARDIAN. 


See PROBATE—EFPECT OP PROBATE, 
[L L. B., 19 Bom., 838 


—— 8. 1, el. (Y—Scheduled Districts Act 
(XIV of 1874)— Agency rules—Superintendence 
of High Cout—Ciril Procedure Code (1882), 
4.622.—A petition of appeal was presented to the 
Governor in Council against an ex-parte order made 
by the Agent to the Governor in the scheduled district 
of Vizagapatam, the ground of the petition being 
that the petitioner's vakil had not been heard. The 
appeal was referred to the High Court. Held (1) 
that the Guardians and Wards Act, 1890, is in force 
in the agency tracts, although no notification to 
that effect had been made under the Scheduled 
Districts Act; (2) that the High Court had juris- 
diction to act aside the ex-parte order, CHAKRA- 


PANI г, VARAHALAMMA. , I, I. В, 18 Mad., 227 


—- 8.18. 


See Нтхро LAW—MARRIAGE—GIYING IN 
MARRIAGE AND CONSENT, 


[2 C. W. N., 581 


s.13. 


See District JUDGE, JURISDICTION OF. 
[L L. R., 28 Bom., 688 


в. 14—Application of secticn—" Re- 
ort” meaning of.—S. 14 of the Guardians and 
Wards Act (VIII of 1890) docs not apply to the High 

Court in the exercise of its original civil jurisdic- 
tion; and the term “report” incl. (2) cf that see- 
tion refera, not to a judicial reference, but to a 
ministerial act, IN THE MATTER OP FAKARUDDIN 


Маномкр Cnowpury, HAFIZ AMMINTDDIN 
Anuen є. Garta , — I. L. R., 96 Calc, 188 
($c. W. N. 91 


— 8. 24—Court’s power to make order 
as to marriage of minor.— Quere— Whether the 
marriage of a minor cight or nine years old can be 
regarded ав falling within the scope of в. 24 of Act 
VIII of 1890, especially when the marriage of a minor 
female terminates the power of the guardian of the 
person? Bar DIWALI e. Morr KARSON 

[L L. R., 83 Bom., 509 
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GUARDIANS AND WARDS АСТ (VII 
OF 1890)—continued. 


s. 80. 


See REGISTRATION ACT, 8. 77. 
(I. L. R., 94 Calo., 668 


and s. 2—Retrospectire effect 
of — Mortgage without sanction of Court.—8. 2 of 
the Guardians and Wards Act (VIII of 1890) docs 
not give retrospective effect to s. 30, which therefore 
does not apply to a mortgage executed before the 
Act came into operation, so as to destroy its void 
charactor as having been executed by а guardian 
under Act XL of 1858 without sanction of the Court 
and render it merely voidable. Lata Ново Prosan 
v. BASARUTH ALT . LL В. 25 Calc, 800 


s. 81. 


See SPECIFIC PERFORMANCE. 
[L L. R., 22 Calc., 545 


— в 88—" Instrument” — Construction 
of statute—Decree of Ciril Court—Remoral of 
he word “instrument” in в. 39 of the 
md Wards Act (VIII of 1890) means 
instruments ejusdem generis with a will, and a decree 
of a Civil Court is not an instrument within the 
contemplation of the section. Bar HARKOR r. Bar 
5плмолв . . =. LL.B, 18 Bom., 375 


-—— в 4. 


See DISTRIOT JUDGE, JURISDICTION OF. 
[L L. В. 17 Bom., 566 


Guardian and ward—Death of 


guard 
rend 


agai 

accounts: 
Weekly Notes, All. (1882), р. 6, referred to. MAN- 
мотнохлтн Bose MULLIOK v. Basanto KUMAR 
Boss Мошиск . . LL. R., 23 All, 338 


s. 46. 
See DISTRICT JUDO, JURISDICTION ОР, 
[L L. RB, 23 Bom., 698 
в. 48, 


See Res JUDICATA—E&TOPPEL BY JUDG- 
MENT. . LL.B, 16 Mad, 380 


в. 51. 


See DISTRICT JUDGE, JURISDICTION ОР. 
[L L. B., 17 Bom., 566 


The word “guardian” in s. 51 
of the Guardians and Wards Act means a guardian 
who was such at the time the Act came into force, 
VALLABDAS HIRACHAND v. KRISHNABAT 


(I. L. R., 17 Bom, 566 


в. 58. 


See MAJORITY ACT, 8. 3. 
[I. L. B, 21 Bom., 881 
то ц 
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GUARDIANS AND WARDS ACT (VIII 
OF :1800)—ccneluded. 


s. 58. 
See MIKOR—REPRESENTATION ОР MINOR 
тх бои . LLB, 24 Calo, 25 


GUJARAT TALUKHDARS ACT (BOM- 
BAY ACT VI OF 1898). 


See VALUATION ОР SUIT—ÁPPEALS. 
UL. L. R., 16 Bom, 408 


— s, 10— Application to the talukhdari 
settlement officer to effect partition under a 
decree— Decree upon which no relief could have 
been obtained in a Civil Court.—In 1863 the appellant 
obtained a decree for partition, which declared his 
right to а one-sixth share in a certain village. The 
decree was never executed. In the year 1888 he 
presented an application to the talukhdari settlement 
officer under в. 10 of Bombay Act (VI of 1888) for 
partition under the decree. Held that, as the execu- 
tion of the decree was barred when the Act was 
passed, and as no fresh suit could have been brought 
against the defendant upon the right declared by 
the decree, the application should be rejected. ЈАМ- 
BANG DBVABHAI о, GOYABHAI KIKABHAI 


[L L. В. 16 Bom., 408 


в. 31. 


See EXECUTION OP DEOREE—EFFEOT OP 
Снанов ор Law PENDING EXEOUTION. 


See STATUTES, CONSTRUCTION от. 

(I. L. R., 17 Bom., 289 
—  —— el. 8—Sale in execution of a 
decree—Sale of talukhdari estate—Sanction of. 
Government.—A talukhdar mortgaged his talukhdari 
estate in 1883, $. e., prior to the passing of the Gujarat 
"Talukhdars Act (Bombay Act VI of 1888). In 1893 
the mortgagee sued on his ‘and, without 
having the sauction of the Governor in Council, ob- 
tained an сок in the ранд Сая С of 
the mortgaged property, that Court holding that the 
provisions of в. 81, cl. 2, of Bombay Act VI of 1888 
did not apply to the case of а mortgage effected 
prior to the passing of the Act. On appeal to 
the High Court,— Held, reversing the order of the 
District Court, that cl. 2 of в. 31 of Bombay Act 
УТ of 1888 applied to the case, and that в sale in 
execution of в decree was such an alienation as 
came within the terms of the section and required 
the previous sanction of the Governor in Council. 
The Court, however, directed the District Judge to 
give the plaintiffs a reasonable time for the produc- 
tion of the sanction, and ordered that, in case they pro- 
duced it, the order for sale should be affirmed, Aher. 
wise the plaintiff's application for sale should be dis- 
missed. Nagar Pragji v.Jirabhas, I. І. Ry 19 
Вот. 80, and Doshi Fulchand v. Malek Dajiraj, 
I. І. R., 20 Bom., 565, referred to and explained. 
CHUDASAMA NAUDHABHAI v. NARAN TRIBROVAN 

(LLB, 22 Bom, 884 


bi 
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H 
HABEAS CORPUS, WRIT OF— 


See CUSTODY OP CHILDREN. 
(I. L. R., 16 Bom., 307 
L L. Е, 28 Calc, 200 


See FOREIONERS. 
Т. L. R., 18 Bom., 636 


1, —— Power of High Court to issue 
writ into the mofussil—Hateas Corpus Act, 
81 Car. II, c. 2—Heg. ШІ of 1818— Warrant of 
arrest of Gorernor General in Council.—0: 
plication to the High Court to i 
corpus to the Superintendent (a European British 
subject) of the Alipore Jail,— МеГа that the Supreme 
Court had power to issue writs of habeas corpus to 
persons in the mofussil, and that the same power is 
continued to the Hig ће person against 
whom the writ was applied for had acted under the 
written order of the Governor General in Council, the 
Court would not direct the writ to isme. Ix RE 
AXER Kuan o 6 B. L. в, 892 


On appeal in the same case, it was held that, assum- 
ing the power of a Judge of the High Court to issue 
a writ of aleas corpus, and seaming the right of 
appeal against an order refusing such writ, it ap- 
pearing that the prisoner was in custody under в war- 
rant in the form prescribed by Regulation IIL of 
1818, the detention was legal. The detention, to be 
legal, need only be covered by an actually existing 
warrant of tho Governor General in Council in the 
form prescribed, without regard to the lawfulness of 
the arrest. IN вв AMEER Kuan . 6 В. L, R., 460 


——— Accused becoming insane 
auting criminal trial—Detention in lunatic 
asylum affer regaining sanity.—An accused person, 
having become insane during his trial, was placed in а 
lunatic asylum and was detained there after becom- 
ing sane. Held that such detention was not illegal, 
and he was uot entitled to his discharge, but should 
be made over to the authorities for continuation of 
his trial. IN THE MATTER ОР ELDRED l Hyde, 178 


8. —___- Return to writ—Custody о) 
prisoner in jail—Return by Sheriff.—The Sheri 
need not specify in his return оп а habeas corpus 
that the prisoner has been continuously in his custody, 
and a prisoner who has rot been transferred by the 
Sheriff to the custody of the jailor by в separate 
warrant, and is brought up on the writs by the Sheriff, 
is to be considered as in the custody ofjthe Sheriff. 
SPEYER v. TANSSEN . Bourke, О. C., 28 


4. Affidavit to con- 
frorert. return--Amendment of return—Custody of 
minor—66 Geo, 111, c. 100.—The return to the 
writ of Aabeas corpus must be taken to be true, and 
cannot be controverted by affidavit. In England, 
56 Geo. Ш, c. 10, s. 4, allows affidavits to be used 
to controvert the return in criminal matters, but 
that statute does not apply to this country. The 
Tetum to a writ of habeas corpus can, however, be 
amended. A girl under sixteen years of age has not 
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HABEAS CORPUS, WRIT OF—concluded. 

such a discretion as enables her, by giving her con- 
sent, to protect any one from the criminal conse- 
quences of inducing her to leave the protection of в 
lawful guardian; but where the return to a writ of 
habeas corpus stated that the girl was above the age 
of sixteen (though her mother stated her to be of the 
age of thirteen ycars and nine months), the Court held 
that she was of years of discretion to choose for her- 
sclf under whose protection she would remain, 
QUEEN v. VAUGHAN. IN THE MATTER ОР GANESH 


Ѕохравт DEBI А А . 5B. L. R, 418 
But see Ix THB MATTER ОР KEATUJA BIBI 
[5 B. L. R., 557 


where it was held that the return to a writ of habeas 
corpus is not necessarily conclusive, and does not 
preclude enquiry into the truth of the matters alleged 
therein, although 56 Geo. III, e. 100, docs not apply 
to this country. 


5. Mahomedan law 
—Husband and cife— Custody of wife-—On an ap 
plication for а writ of habeas corpus to bring be: 
fore the Court М, a female infant, who was alleged 
to be in the unlawful custody of S, a Mahomedan, it 
was stated that M’s father was a Jew by birth, who 
had embraced the Mahomedan faith many years ago, 
but had since returned to the Jewish persuasion ; that 
her mother was a Mahomedan woman; that she was 
detained by 5 on the allegation that she was married 
to him, but that the alleged marriage was invalid by 
reason of the want of consent of her father; and 
that she was of the age of about nine years, and had 
not attained puberty: and а writ was thereupon 
granted. The return stated that Af, being then 
about ten years of age, was married with the consent 
of her mother to S; that after the marriage, М and 
her mother had lived with S until her mother, at the 
instigation of the father, had left the house of S, 
taking M with her; that S had thereupon instituted 
a charge against the father and mother for enticing 
away and detaining М, on which the Police Mi 
trate considered the marriage proved, and ordered. 
io be delivered into the custody of S. The High 
Court refused to consider the custody illegal, and 
ordered the writ to be sat h re Khatija Bibi, 
5 B. L. R., 657, disti N THE MATTER OP 
Манім Віш '. 18 B. L. R., 180 


6. — — — — — — — — Constitution of 
Small Cause Courts — Privilege from arrest.—The 
Small Cause Court in the Presidency town is not a 
Court of co-ordinate jurisdiction with the High Court, 
but a Court of inferior jurisdiction and subject to the 
order and control of the High Court. Therefore, 
where on a prisoner being brought up to the High 
Court on a writ of habeas corpus ай swbjiciendum, 
the return of the jailor stated that the prisoner was 
detained under a warrant of arrest issued in execution 
of a decree of the Small Cause Court,— Held that the 
return was not conclusive, but the prisoner was entitled 
to show by affidavit that he was privileged from arrest 
at the time he was taken into custody. I THE 
MATTER OF OMBITOLALL DEY 

(LLB,,1 Calc., 78 


( s ) 


HANDWRITING. 
See Evipexce – Сп, CASES—MISCELLA- 
квоов DOOUMENTS—HANDWRITING. 
[8 В. L. В., 490 
See EVIDENOR—ÜRIMINAL CASES—HAND- 
евтино. . 1B, L. R., A. Cr, 13 
L L. R., 10 Calo., 1047 


HAQ 
See Dutizs . 9 Bom., 80: 2nd Ed., 75 
[2 Bom., 253 : 2nd Ed., 239 
7 Bom. A. C., 50 


See LIMITATION ACT, 1877, ART. 144 (1859, 
в. 1, CL. 12)—INTEREST IN IMMOVEABLE 
PROPERTY . 18 B. L. R., 254 


See PENSIONS AOT, 1871, 88. 3 AND 4. 


L L. R., 5 Bom., 408 
I. L. R., 16 Bom., 181 

See ZAMINDAR, 
[Agra, F. B., 63: Ed. 1874, 48 


HATH-CHITTA. 


See Бтірвмов —Сгүп. CASES—ACCOUNTS 
AND AOCOUNT BOOK. 
[L L. R., 16 All, 157 
L. R., 231 L A., 6 
--——— Entry in— 


See STAMP Aor, 1869, som. II, ART. 5. 
[L L. R., 4 Calo., 885 
25 W. R., 361 


HATH-CHITTA BOOK. 


See EYIDENCE—CIVIL CASES—ACCOUNIS 
AND ACCOUNT BOOKS. 
[1 Ind, Jur. N. 8., 358 


HÁTS. 


See DEOLARATORY DRORER, SUIT FOR— 
ORDERS OP CRIMINAL COUET. 

[L L. R., 5 Calc., 7 

See CASES UNDER NUISANCE—UNDER CRI- 

MINAL PROCEDURE CODES, 

(L. R81 А., 77 

L L. R., 8 All, 797 

L L. В., 9 Calo., 127 


Suit on— 
See EVIDENCE—CIVIL CASE8S—SECOND- 
ARY EVIDENCE—UNSTAMPED AND UN- 
REGISTERED DOCUMENTS. 
(I. L. R., 28 Calo., 851 


HEARSAY EVIDENCE. 
See Cases UNDER EvIDERCE— ÜrYIL CASES 
—HBARSAY EVIDENCE. 
See EVIDENCE—CRIMINAL САВЕЗ — НЕАВ- 
say Evipaxce . 7 W. В, Cr., 8, 95 
(3€. W. N., 672 
You. п 
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HEARSAY EVIDENCE—concluded. 
See EVIDENCE Аст, в. 32. 
(LL R., 20 Calc., 798 
See SETTLEMENT—CONSTRUOTION OF SET- 
TLEMENT I. L. R., 17 Calc., 458 


See 'TRANSPER OP PROPERTY ACT, 8. 107. 
[L L. R., 23 Calc., 759 


HEIR OF DECEASED DEBTOR. 


See CASES UNDER MAHOMEDAN Law— 
DzPre. 

See CASES UNDER REPRESENTATIVE OP 
DzczASED PERSON. 


HEREDITARY ALLOWANCE. 
See CASES UNDER PENSIONS ACT, 8. 4. 


See REGISTRATION Act, 8. 17. 
L. R., 18 Bom., 98 
L. R., 31 Bom., 887 
See SxALL Cause Couet, MoPUssIL— 
JURISDICTION—IMMOVEABLE PROPERTY. 
[L L. R., 21 Bom., 387 


HEREDITARY OFFICE. 


See CASES UNDER JURISDICTION OP CIVIL 

Covrr—Orricas, RIGHT TO. 
See Maras Rgcutation XXIX op 1802, 
Sf . . LL. R. 18 Mad, 420 

See MAEOMEDAN LAW—CUSTOM, 

[L L. R., 1 Bom, 633 

See MAHOMEDAN Law—Kazi. 
(LL. R., 1 Bom., 638 
L L. R., 8 Bom, 78 
L L. R., 18 Bom., 103 
I. L, В., 19 Bom., 250 

Suit for— 


See ACCOUNT, SUIT FOR, 
[I. L. R., 1 Mad, 848 
See Ілмттатон Аст, 1877, в. 28 (1871, 
в.29) . . LL.R,1Med,848 
See Cases UNDER LIMITATION ACT, 1877, 
ART. 124 (1871, ART. 123). 


See CASES UNDER RIGHT OP SUTT—OFPIOR 
ов EMOLUMENT. 


See CABES UNDER SERVICE TENURE. 


1. ———— Grant by Government in 
inam—Bom. Reg. V of 1827, г. 4—Limitation.— 
‘The grant of в village in inam by the Government 
cannot deprive the meymoodars of their hereditary 
rights. To entitle the person in possession to the 
enjoyment of the office and receipt of the dues from 
the village, it is not essential that the duties of the 
office should have been actually performed, if the 

у was prepared to discharge them when required. 
ims to recover arrears of such dues are limited by 
в. 4, Regulation V of 1827 of the Bombay Code, 013 
years, ВЕЕМА SUNKUR v. JAMASJEE SHAPORJER 
[5 W. R., P. C., 121: 2 Moore's I. А198 
512 
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HEREDITARY OFFICE—concluded. 


2. Hereditary gomastah ap- 
pointed to collect desmukhi allowances— 
Derivation of his title such that the deshmukh could 
wot dismiss him—Sanad, Construction оў. —Ав to 
whether в deshmukh could dismiss the holder of the 
paidofice of hereditary gomastah, appointed to collect, 
inthe vatan of the former, the deshmukhi allowances 
from the villages, it was shown by documentary 
evidence that the gomastsh’s ancestor had been ap- 
pointed by the ruling power of the day, from which 
authority also the deshmukhi had been derived. It 
was also shown that the hereditary gomastah’s title 
was independent of the deshmukh, and that the 
latter could not displace him, No change had been 
made under the British rule from what had pre- 
vailed as to this under the Peishwa; but such evi- 
dence as there was, accorded with the above. Held 
that the right of the gomastah to act as such and 
to receive the payments had either been granted or 
else had been во recognized and confirmed by an au- 
thority binding on the deshmukh that he could not 
deprive the gomastah of his office, which the Govern- 
ment had conferred upon him; and that the desh- 
mukh had not the right, as against him, to collect 
the allowance himself directly, either from the vil- 
lage officers or from the treasury. RAMCHANDRA 
NARSINGEAY ©, TRIMBAK NARAYAN EXBOTE 
[L L. R., 16 Bom., 974 
L. R., 19 L A., 89 


HEREDITARY OFFICES ACT (XI OF 
1843 AND BOMBAY ACT III OF 1874). 


See BOMBAY ВЕТЕНОВ JURISDICTION Аст, 


84 . . LL.B, 18 Bom., 819 

See Cases UNDER JURISDICTION OP CIVIL 
CovatT—Ovrices, BIGHT то. 

See SERVIOR TENURE. 

Bom, A. С., 128 

5 Вош. A. C., 107, 202 

8 Bom, A. C, 83 

19 Bom., 238 

L L. В., 15 Bom., 18 
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IDIPARY OFFICES ACT (XI OF 
AND BOMBAY ACT III OF 1874) 


—continued. 


Bombay Act III of 1874. Ка Narayan Kulkarni 
v. Hanmappa bin Bhimappa, I. І. Rs 5 Bom, 
485, referred to and approved. The childless widow 
of a vatandér, deceased in 1847, was the recognized 
vatandar in possession in 1865. She mortgaged two 
villages of the vatan to the father of the respondents. 
The latter two, after litigation, retained possession in 
1886, by order of the Commissioner in the Revenue 
Departmont, until there should be в decree of Court 
to the contrary. The widow, ing to the 
judgment below, had held the vaten adversely to her 
ie husband's son, the plaintiff, who was born in 
1848 of her co-widow, and he was the true heir, 
entitled from his birth. But the High Court gave 
effect to the adverse possession of the widow for the 
Period of limitation supporting the mortgage. The 
plaintiff was the sole heir of the widow, his step- 
mother, who died in 1877. The appellant contended 
that the vatan, asinherited by him, was free from the 
mortgage encumbrance, and that he was entitled to 
possession, Held, reversing the decree of the High 
Court, that the mortgage was void against the heir, 
and had no force beyond the life of the vatandar who 
had executed it. The decree of the Subordinate 
Judge to that effect and for possession was main- 
tained. PADAPA v. SWAMIBAO SHRINIVAS 
[L L. B., 24 Bom., 556 
L. R, 37 L A., 86 
4 C. W. N., 517 
[3 Bom. Reg. XVI 
of 1897, s. 20—Adverse possession.—A salo by a 
vatandar of vatan property, executed at a time when 
Regulation XVI of 1827 was still in force, was in ite 
inception void against the heir of the vatandar, nor 
did it become in any way the more valid against such 
heir by reason of the repeal of that Regulation by 
Act ITI (Bombay) of 1874. Adverse possession only 
begins to run against the heir from the time when he 
is entitled to succeed to the ion of the vatan 
property, $. e, from the date of the death of the 
vatandar. BAVLOJIRAV v. BALVANTRAY VENKA- 
TEBH . o y . L L. В., 5 Bom., 437 


1. Alienation of vatan—Bom. 
Reg. XVI of 1827, s. 20.—A mortgage by a vatandar 
of vatan property, executed at a time when Regula- 
tion XVI of 1827 was still in force, was in its 
inception void against the heir of the said vatandar, 
nor did it become in any way validated against the 
heir by reason of the repeal of that Regulation by Act 
III (Bombay) of 1874. Kanu NARAYAN KULKARNI 
v. HANMAPA . + . LL. R, 5 Bom, 435 


2. Vatan— Restriction 
upon alienation by a catandar— Mortgage invalid 
to what extent—Bom. Reg. XVI of 1827— 
An alienation by way of mortgage of vatan pro- 
perty, or any part of it, executed when Regulation 
XVI of 1827 was yet in force, had no operation 
beyond the life of the vatandar who mortgaged. The 
mortgage Was in На inception void against the heir of 
the vatendar, and had not become validated against 
the heir by reason of the repeal of the sections in 
Regulation XVI of 1827, relating to this subject, by 


4. Вот. Reg. XVI 
ef 1897—8Morigage of vatan property—Mort- 
gagor's life-interest.—On Brd December 1856, certain 
Vatan property was mortgaged by the deceased 
defendant to the plaintiff, who obtained a decree on 
the mortgage in 1861, and attached the rents and 
profits of the vaten on the 6th October of the same 
year. On his (defendant's) death in 1869 his son 
aneceeded to the estate and obtained a removal of the 
attachment before 1874. Тһе plaintiff thereon 
applied for a fresh attachment of the property. 
Held that, the mortgagor having only а life-interest, 
the vatan came into the hands of his on free of the 
mortgage. JAGJIVANDAS JAYERDAS v. IMDAD ALT 

[L L. R., 6 Bom, 211 

5. Jurisdiction 
Vatandar kulkarni and raiyat— Perquisites, Right 
to.—Bombay Act III of 1874 does not deprive the 
Civil Court of its jurisdiction to ty the question 
whether а vatandar kulkarni is entitled to receive 
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HEREDITARY OFFICES ACT (XI OF 
1843 AND BOMBAY ACT ПТ OF 1874) 


—continued, 


perquisites from his raiyat. VismwU Нав: KUL- 
KARNI е. GANU TRIMBAK 
[L L. R., 12 Bom., 278 


в. 4 — Hereditary Offices Act 
Amendment Act (Bombay Act V of 1856), s. 3 — 
* Hereditary office" — Village sutar — Bombay 
Government Resolution No. 619 of 1882.—The 
duties with which в. 4 of the Bombay Hereditary 
Ofices Act (Bombay Act III of 1874) deale aro 
confined to duties in which Government, as being 
responsible for the administration of the country, is 
directly interested, The definition of “hereditary 
office? does not extend to the duties of a carpenter, 
which, though useful to the village community, aro 
not matters with which Government has any 
coucern. Held therefore. that tho village sutar 
(carpenter) does not hold an “hereditary office” 


within the meaning of that section. Yxsv о. SITA- 
ви... ~ LL.B, 81 Bom. 738 
2. and в. 5 —Vatandar— 


Person having an “hereditary interest” —Heredi+ 
tary Offices Act Amendment Act (Bombay Act V. 
of 1886), г. 2—G, by his will, devised all his 
property, which was vatan property, to У, a distant 
cousin. The plaintiff, as the nearest heir of б, 
claimed the property, contending that ИУ had not an 
“hereditary interest” in the vatan within the 
meaning of в. 4 of the Bombay Hereditary Offices 
Act, that he was not в vatandar capable of taking 
under the will of G within the meaning of s. 5, and 
that the will of @ was therefore inoperative. Held 
that У had not “an hereditary interest” in the 
умар, and that the devise to him was therefore 
inoperative. The expression in в. 4, “persons having 
an hereditary interest in в vaten,” means persons 
having в present interest of an hereditary character 
in the vatan, and does not include persons who ms; 
have a spes successionis, however remote. “ Нег 
tary interest" means an interest acquired by inherit- 
ance as distinguished from an interest acquired by 
purchase, gift, or other modes of acquisition. Car 
Nava ©. BHIMANGAUDA . Г. L. R., 81 Bom., 787 


3.— — ———— — Daughter of a eatamdar, 
Status of, during her father’s lifetime— Bombay 
Act III of 1874, г. 6—Hereditary Offices Act 
Amendment Act (Bombay Act V of 1886).—The 
daughter of a Hindu vatandar is not during the life- 
time of her father a vatandar of the same vatan 
within the meaning of & 5 of Bombay Act III of 
1874, as amended by Bom! den У of 1886. Мок. 
TABAI e. ANTI.  .LL. В., 83 Bom., 716 


4, — — — Hereditary Offices Aot 
Amendment Act (Bombay Act V of 1886), s. 3— 
Widow—Rights of succession of a widow other 
than the widow of the last holder—Adoption by 
such widow—Collateral male member—Vatan— 
Under s. 2 of Bombay Act V of 1886, if there is а 
male member of & vatendar family, the succession 
gocs to him in preference to a female member, and on 
his death the succession will go to his heirs with a 
similar provision. Whero there is а male member 
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qualified to inherit vatan property, he inherits, and a 

widow other than tho widow of the last male member 

acquires noright to the vatan by succession or inherit- 
ance, and consequently she cannot create, transfer, ог 
revive any rights by adoption. A kulkarni vatan 
was ‘owned by two brothers 4 aud В. В died first 

and A became the last male holder. 4 died in 1881, 

leaving а widow who held the vatan until her death 

in 1892. On her death, B's widow took а son in 
adoption. The adopted son filed a suit to establish 
his title to tho vatan against the defendant, who was 

a male member of the family and had been registered 

by the revenue authoritics as the vatandar on the 

death of 4’s widow. Held that the plaintiff could 
not succeed, the defendant having a better titlo to 
tho vatan than tho plaintiff or his adoptive mother 
under в. 2 о? Bombay Act V of 1886. KRISHNAJI 
TAMAJ v. Tarnawa . LL. В. 94 Bom, 484 
s. 5. 


See ESTOPPEL—ESTOPPEL BY CONDUOT. 
14 Bom, 


1. — M — ——  Vatandars— Alienation to 
person not catandar— Validity of grant.—Quere 
— Whether s. 5 of the Vataudars Act, Ш of 1874, 
makes an slicnation to а person outside the vatandar 
family void as between the grantor and grantee. 
Narayan KHANDU KULKARNI v. KALGAUNDA 
Bmnar PATEL . . І.1. R., 14 Bom, 404 
— and вв. 7, 10, 13—Ofi- 
eiator's remuneration—Civil u—Power of 
Collector.—The power of the Collector to procure 
the removal of the process of the Civil Court, or to 
get the Court to set aside a salo under в. 18 of the 
Bombay Hereditary Offices Act, No. III of 1874, 
extends to any vatan, or any part thereof, or any 
of the profits thereof, assigned or not assigned as 
remuneration of an officiator, but the exemption from 
liability to the process of the Civil Court extends 
only to such vatan property or profits theroof, as 
have been assigned as remuneration of an officiator. 
NILKANTH Анал KARGUPI v. BASLINGA 

В., 9 Bom., 104 

в. 7—4, fo payment by 

deputy to the lindas out out of cash allowance 
Sor procuring the deputy’s womination—Hereditaey. 
(Vatandars) Act (Bombay Act III of 

4), г. 23.—An agreement between the vatandar 
ay deputy nominated by him for the payment by 
the latter to the former, in consideration of procure 
ing such nomination, of a sum of money out Pot the 
cash allowance received by tho deputy as remunera- 
tion eed to his office is not legal, 
to the spirit of s. 7 read with s. Bot the Heder, 
Offices Act (Bombay Act III of 1874). 
L L. в. 18 


Saou., o s. e 
в. 8. 
See имттаттон Аст, 1877, ART. 62. 
1 7 Bom., 191 
„8 Bom., 496 
L L. Е.,9 Bom, 111 
L L В, 10 Bom, 665 
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в. 9. 
See MAnOMEDAN Law—Kazt. 
[L L. R., 18 Bom., 108 
L L. R., 19 Bom., 250 
1. ——  — — — and s. 10—Effect of certi- 
ficate under s. 10.—The plaintiff sued as purchaser 


at a Court sale of the interest of defendant No. 1, to 


Вв deshmukhi vatan. В having died, leaving a 
minor widow, sued as defendant No. 4 in the suit, the 
estate was administered by the Collector. On the 
application of the minors personal guardians, the 
Collector was joined as в party, The Collector had 
also certified to the Court, under s. 10 of Act ПІ of 
1874, that the land formed part of n. The 
District Judge rejected the plaintiff's claim and 
ordered the sale to be set aside. On appeal by the 
Plaintiff to the High Court,—Heid, following 
Shankar Gopal у. Babaji Lakshman, І. L. R., 12 
Bom., 660, that the Judge ought not to have acted 
on the certificate by setting the sale aside. Ss. 9 
and 10 of Act III of 1874 were not applicable to 
the case, ва the first defendant, whose interest was 
purchased by the plaintiff, was not a vatandar. 
U Balara v. МАМА І.І. Rọ, 18 Bom., 343 

3. nd ss, 23 and 64— 
Talvar—Shetsanadi—Lease—Alienation of talvar 
lands—Bom. Reg. XVI of 1827, ss. 19 and 20— Act 
XI of 1843, а. 15.—In 1866 the defendant took a 
Tease of lands pertaining to a talvar or shetsanadi 
vatan (the holders of which, under Regulation XVI 
of 1827, вв. 19 and 20, and Act ХТ of 1843, s. 15, are 
hereditary district or village officers) from the last 
owner, who, ва sole occupaut of the talvar office, was 
entitled exclusively to the emoluments attached to it. 
‘When the Vatan Act (Bombay Act Ш of 1874) came 
into operation, no order as regards remuneration was 
made, but the plaintiff, subject to objection, was 
appointed to officiate. The plaintiff thereupon sued 
to eject the defendant. Held that the lease to the 
defendant as a partial alienation was invalid under 
Regulation ХУІ of 1827, в. 20; that the invalidity 
thereof was not removed by the Collector uot being 
called upon to declare it to be null and void under 
s, 9, cl. 1, of Bombay Act III of 1874; and that the 
Plaintiff as life-owner was entitled to possession. 
Ровзноттам TALVAB с. MUDKANGAGAYDA SHIDA- 
NYAVDA . . . В., 7 Bom., 420 


0, 


See RES JUDICATA— ÜRDERS IN EXECUTION 
or ОвсвЕЕ . I. L. R., 9 Bom. 828 


See SUPERINTENDENCE OP HIGH Сосвт— 
Стуш, PROCEDURE Cops, 1882, s. 622. 
(1. L. R., 8 Bom., 264 


1. — —---~ Certificate of Collector— 
Jurisdiction of Civil Court.—A certificate under s. 10 


DIGEST OF CASES. 


( 3156 ) 


HEREDITARY OFFICES АСТ (XI OF 
1648 AND BOMBAY ACT III OF 1874) - 


—continued. 


of Bombay Act ПІ of 1874, stating that a vatan has 
been assigned to an officiator as his remuneration and 
granted by the Collector to save а vatan from attach- 
ment before judgment, does not exclude the jurisdic- 
tion of the Civil Court to make a decree, notwith- 
stauding that the decree may be rendered inoperative 
by the Collector issuing a fresh certificate. SHIDDE- 
ВПУлВ v. RAMCHANDRA ВАО 
[L L. R., 6 Bom., 463 
2. Certificate of Collector— 
Removal of attachment made by Civil Cowrt.—Tho 
applicant held & decree, dated the 28th June 1861, 
agaiust Ismail Ali Khan and another for R8,956-18-7, 
of which he had already recovered B2,742-4-5. 
On the 24th December 1866, he applied to the Court 
of the Subordinate Judge at Pen for the attachment 
of the proceedsof a certain vatan, belonging to the 
judgment-debtors, in satisfaction of ‘the balance 
1,214-9-2 due to him, and under his decree, on the 
7th February 1868, the Court attached the proceeds 
by а prohibitory order to the Mamlatdar of Pen. 
While this attachment was pending, the Collector, 
on the 18th December 1878, sent а certificate to 
the Court, and informed it that the proceeds of the 
vatan were not Hable to attachment under ss. 10 and 
18 of Bombay Act ПТ of 1874. The certificate 
referred to the profits of the vatan which had accrued. 
due before the passing of the Act, and also to those 
which had been subsequently assigned by the Collec- 
tor as remuneration of the officiator. The Court, on 
receiving it, removed the attachment and dismissed 
the application on the 11th January 1879. The order 
was affirmed in appeal. On an application to the 
High Court under its extraordinary jurisdiction,— 
Held that the Collector was poet E] Ь by the first 
part of s 10 of the Vatendars' Act, to inform the 
Court by his certificate that а portion of the profits 
Attached bad been assigned by him as remuneration to 
the ofticiator, and that the Court was bound, on receiv- 
ing it, to remove the pending attachment. Held 
also that the arrears due at the date of the Act, and 
which т not been assigned, Sat Fiat the latter 
part of the section. The Hi rt accordingly 
dismissed the application with costa, JAGIIVAN г. 
1вмлш Ашы KEAN . LL. В,, 4 Bom., 496 


3. Vatam Alienation of— 
Certificate of Collector—Bom. Reg. XVI of 1897, 
а. 20,—Previously to the year A.D. 1818, E, 
great-grandfather of the plaintiff, settled accounts 
with Rudrapa, the father of the defendant, in respect 
of debts due by himeclf (R) and his ancestors. The 
amount found due to Rudrapa was R20,000, and, as 
security for this sum, R, by deed, dated A.D. 1818, 
mortgaged to Rudrapa certain vatani lands, and also 
au annual allowauce of R200 received by him (Е) on 
account of arusum. Under this deed these properties 
were to be held by Байгара iu lieu of interest until 
repayment of the principal of 820,000. A dispute 
subsequently arose as to the amount of the rusum, 
and 4, the son and successor of R, the mortgagor, 
having by attachment interrupted Rudrapa’s posses- 
sion (us mortgayee) of the vataui lands, he (Rudrapa) 
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ented в petition of complaint to the Sub- 
‘ollector of B, who issued an order, on the 10th 
November 1830, to the Mamlatdar directing him 
torequire the parties to refer their disputes to arbi- 
tration. The arbitration took place, and on the 20th 
August 1831 Loth parties executed a rajinama 
(exhibit No. 20), which set forth the terms of settlo- 
ment agreed upon. Rudrapa was to hold the mort- 
gaged lands and rusum (annual allowance) for fifty 
years. At the end of that period the principal debt 
and all interest thercon was to be deemed to have 
been paid aff, and the lands and rusum were to be 
surrendered to tho mortgagor or his heir. Under 
this rajinama, the mortgagee held uninterrupted 
powession of the mortgaged property until A.D. 
1872. А, one of the signatories of the rajinama, 
died in 1848, and was succeeded as vatandar by R, 
and R again was succeeded by the present plaintiff, 
who in 1872 brought this suit against the defendant 
(Rudrapa’s son) to recover possession of the mort- 
gaged property. The Subordinate Judge held that 
the mortgage of A.D. 1818 was uot genuine, and 
that the rajinama of A.D. 1831, being an alienation 
of vatani property after the passing of Regulation 
XVI of 1827, s. 20, was invalid as against vataudars 
subsequent to the grantor. He therefore made в 
decree for the plaintiff. On appeal the Assistant 
Judge held that tho mortgage of A.D. 1818 was 
genuine, but he agreed with the Subordinate Judge 
in regarding the rajinama as a fresh alienation of 
vatani property, and therefore invalid as agaiust the 
plaintife, having been executed ince the passing of 
Regulation XV I of 1827, в. 20. He therefore affirmed 
the decree of the Subordinate Judge, The defendant 
thereupon filed pecial appeal in the High Court, 
which, on the 29th September 1875, reversed the 
decrees of the Courts below, holding that the rajinama 
was not a fresh alienation of vatani lands, but a 
compromise of a dispute in regard to an alienation by 
way of mortgage in A.D. 1818 of vatan lands, and 
that the rajinama was therefore valid, and ought to 
be enforced, and was not affected by Regulation XVI 
of 1827, s. 20. Previously to this decree of the High 
Court, the plaintiff had applied for execution of the 
Subordinate Judge's decree, and had been put into 
possession of the mortgaged property on the 9th June 
1873. The decrees of the lower Courts being thus 
reversed by the High Court, the defendant in 1876 
presented a petition to the Subordinate Judge, pray- 
ing в restoration of the mortgaged property to his 
possession. The plaintiff did nct oppose his applica- 
tion, but the Subordinate Judge refused it on the 
ground that he had received & certificate from the 
Collector, issued under в. 10 of Bombay Act IH of 
1874, stating that the property, the subject of the 
application, formed part of a vatan, On appeal, the 
Assistant Judge affirmed the order of the Subordinate 
Judge, being of opinion that the receipt of the certi- 
ficate by the Subordinate Judge compelled him to 
refrain from giving effect tothe decree of the High 
Court, Thereupon the defendant filed в special 
appeal in the High Court. Held that the certificate 
of the Collector was unlawfully issued, aud that the 
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Subordinate Judge should proceed to give effect to 
the decree of the High Court of the 29th September 
1875 by re-instating the defendant in possession of the 
premises mentioned in the rajinama, The certificate 
which the Collector is authorized to issue under в. 10 
of Bombay Act III of 1874 should be sent to tho 
Court by whose decree or order the vatan is affected, 
in the manner mentioned in the section. The Collec- 
tor’s certificate iu this case, therefore, had not been 
issued to the proper Court. The restitution of tho 

ed property to the defendant in whose posses- 
sion it was at the commencement of this suit in 1672, 
and until tho execution of the crroncous decree of the 
Court of first instance in 1873, was not such а pass- 
ing into the ownership or beneficial pcssession of 
auy person nota vatandar of tho same vatan 
meant by s. 10 of Bombay Act III of 1874. 
alienation of the vatani property to Rudrapa having 
in 1831 received the sanction of the authorized officer 
of Goverument, в. 10 of Bombay Act III of 1874 did 
not apply,—the intention of the Act being that, 
whenever the alicvation of an hereditary offücer's 
vatan bas received the sanction of Government, tho 
Collector should not issue his certificate. The words 
“withont the sanction of Government” in 10 of 
the Act qualify the whole section. Bombay Act IIL 
of 1874 docs not authorize the Collector to issue his 
certificate for the purpose of preventing the rectifica- 
tion of a sutordinate Court's decree by the High 
Court or the re-instatement of в person in poescesion 
of which he has been deprived by the execution of 
the erroneous decree of a subordinate Court. 
ВАСНАРА v. AMINGOYDA . I L. В., 5 Bom., 288 


4. —— — — — — Execution of decree— 
Transfer of valan property from one mot ratane 
dar— Collector's. certificate prohibiting delivery of 
decreed property—Procedure.—The plaintiff and 
his brother, who were vatandar deshpandcs, sued to 
redeem a certain property alleged to have been mort- 
gaged by their undivided paternal aunt to the defen- 
daut. Тһе defendant objected on the ground that the 
plaintiffs were not the hcirs of the widow, who had left 
а daughter. The daughter was joined as co-plaintiff, 
and a decree passed in her favour, and that decree was 
confirmed by the Special Judge. The plaintiffs, being 
dissatisfied with this decision, applied to the Collector 
for the issue of a certificate, under в. 10 of Act III of 
1874, prohibiting the property from passing out of the 
family. The daughter in the meanwhile obtained 
роввсввіоп of tho property under tho decree. Sub- 
scquently the certificate applied for by the plaintiffs 
was filed by them. The lower Court, feeling doubt 
as to whether the Collector could legally issue the 
certificate and how far it would operate, referred the 
case to the High Court. Held that the Court 
should not act upon the certificate of the Collector, 
The effect of the decrce being to transfer the property 
from the mortgagee, who was not n vatandar, to the 
daughter, who, according to the Collector's certificate, 
was also uot one, в. 10 of Act III of 1874 had no 
application. The Collector, if he thought proper, 
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should tako proceedings under s. 6, cl. (1), of the Act. 

SHANKAR GOPAL е. BABAJI LAKSHMAN 


П. L. R., 13 Bom, 550 


— Certificate issued by Col- 
lector more than twelre years after death of last 
holder—Court bound to act от certificate—Limit- 
ation.—In execution of a decree against N, his lands 
were sold in February 1876, and М purchased them 
and took possession on 10th August 1876. N died 
in say. 1877, aud in February 1888 his son and 
heir, alleging that the lands were vatan, applied to 
the Collector for а certificate under s. 10 of the 
Vatandars Act (Bombay Act IIT of 1874). The Col- 
‘lector referred the matter to his subordinates for in- 
quiry, and the certificate was not issued until the 13th 
March 1890, that is more than twelve years after 
the death of the last holder N. Held that, although 
more than twelve years had elapsed, the Court could 
not refuse to act on the certificate of the Collector, as 
provided by в. 10 of the Vatandars Act. CHANDRA 
Мак v. BAHINABAI . L L. В., 17 Bom, 362 


e. Hereditary Offices Act 
Amendment Act (Bombay Act V of 1586), в. 1— 
Deshamukhi vatan —Commutation of service—Gor- 
don Settlement.—S, 10 of the Hereditary Ottices Act 
(Bombay Act ІШ of 1874) applies to deshamukhi 
service vatan with respect to which the liability to 
serve has been commuted under the Gordon Settle 
ment. BHAU v. RAMCHANDRARAO 

(I. L. В., 20 Bom., 493 


7. —_—____ Redemption, Suit for— 
Possession oblained by plaintiff under decree— 
Decree rerersed in appeal—Collector’s certificate 
under the Hereditary Offices Act (Bombay Act ПІ 
of 1874).— Where an erroneous decree of the District 
Court is reversed by the High Court and the decree 
of the original Court restored, the successful party 
has а right to be replaced in tho seme position as if 
the District Court had not made an erroncous decree. 
If in obtaining this right he is restored to posscasion of 
vatan land, such s restoration does not fall within the 
scope of в. 10, Bombay Act IIl of 1874 Rachapa 
Y: Amingooda, I. L. В. 6 Bom., 282, referred to. 
VENKATESH NARASINHA v. GOVINDRAO, 

[L L. R., 21 Bom., 55 


8. Share of vatan—Vatan 
divided into takshime or shares—Ezecution of 
decree by holder of one share against holder of other 
—Collector’s certificate based оњ a misunderstand- 
ing of word “vatan,”—There cannot be two sepa- 
rate vatans in connection with one hereditary office ; 
therefore, when в vatan is broken up into shares or 
takshims, those takshims do not constitute separate 
vatans. Where the Collector's certificate under s. 10 
of the Vatan Act was based on a misunderstanding of 
Mage e Tend ye that his certificate was 

|, an not be accepted by the Court. 
RAMANGAYDA v. SHIVAPAGAVDA 
[L L. R., 38 Bom., 601 
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ә. —__—_—_—- and вв. 25 and 56 - 
Representative vatandar—Attachment—Jurisdic~ 
tion of Revenue and Civil Courts—Res judicata.— 
A decree of the District Court at Solapur, made in 
1863, declared the plaintiff to be an heredi 
deputy vatandar of a certain deshpande vatan vested 
in the defendants as hereditary vatandars, and as 
such deputy entitled to receive a certain sum annually 
out of the income of the vatan, The plaintiff received 
moneys from time to time undor his decree. Не was 
not, however, subsequently to the decree, registered 
aud treated as “a representative vatandar” under 
Bombay Act III of 1874, в. 56. In 1875 plaintiff 
made & darkhast for the attachment of а certain 
amount belonging to the vaten for arrears due to 
him under his decree. The money was accordingly 
attached. Subscquently the Collector issued в certi 
ficate to the Subordinate Judge, who had attached it 
for the removal of the attachment under Bombay 
Act Ш of 1874, s. 10. The Subordinate Judge 
accordingly ordered it to be removed, aud his order 
was affirmed by the Assistant Judge on appeal. The 
plaintiff thereupon preferred a special appeal to the 
High Court. Held that the lower Courts had no 
option but to raise the attachment on receiving the 
Collector's certificate. Held also that, as the plain- 
tiff having, according to law as it stood in 1863, 
succeeded in then establishing his right to be an here- 
ditary deputy deshpande, he was entitled to the 
benefit of в. 56 of Bombay Act ПІ of 1874 His 
status as hereditary deputy vatandar was а fact 
which neither a Revenue nor a Civil Court could pro- 
реу, ignoro or re-open, It was res judicata. GOPAL 

ANMANT GUMASTE v. SAKHARAM GOVIND 

[L L. В. 4 Bom., 854 


в... 1l3—Hereditary service catan— 
Office of kazi—Bozina allowance, its liability to 
attachment and sale in execut 
sions Act ( XXIII of 1571), а. 
is not а hereditary service vatan under Bombay Act 111 
of 1874. Plaintiff obtained & money-decree against 
Н, and in execution sought to attach and sell в decree 
obtained by Hagainst 27, which entitled H to receive 
annually certain portion of the rozina allowance 
paid by Government to M as kazi. Н contended that 
the rozina allowance was paid to M and his family 
for service as kazi, and that therefore it was not liable 
to the process of в Civil Court under в. 13 of Bombay 
Act ПТ of 1874 This contention was upheld by 
both the lower Courts, Held that, as the kazi's offico 
was not в hereditary service vatan, plaintiff's rights 
to attach the decree obtained by H against M was 
not barred by в. 18 of Bombay Act Ш of 1874. 
Held also that, as H was not liable to serve as kazi, 
it was not open to him to urge that the allowance iu 
question was appropriated as service remuneration, 
and was not therefore transferable. Held also that, 
вв the decree sought to be attached was passed before 
the Pensions Act (XXIII of 1871) came into force, 

laintiff's darkhast was not barred for want of a certi» 
icate under в. 40f the Act. DHARAMDAS SAMBHU- 

рав о. HAFABH . . Bom., 850 
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See ВАВА KAKAJI SHET SHIMP е, NASSARUDDIN 
[L L. R., 18 Bom., 103 


— в. 11—Vatan—Collector’s power to 
determine the amount of payments of а fluctuating 
character— Bombay Revenue Jurisdiction Act (X of 
1876), s. 4, cl. (c) — Right of suit—Jurisdiction of 
Revenue Court—Jurisdiction of Civil Court.—The 
payments referred to in s. 17 of Bombay Act III of 
1874 are those mentioned in s. 4, namcly, “customary 
fees or perquisitios in money or in kind, whether at 
fixed times or otherwise.” It ів tho commutation of 
these customary and fluctuating payments that is 
provided for by вв. 17—21. But the Collector has no 
power under s. 17 to impose new burdens on the land- 
owner in cascs where, the payment being constant 
already, there is nothing to determine, Plaintiff was 
the inamdar of a certain village, Defendant Хо, 8 
was the vatandar kulkarni of the village. He enjoyed 
for the performance of his duties some inam lands and 
а cash allowance of R5 paid annually by the inamdar, 
In 1854, defendant No. 3 having failed to perform the 
service in person or by deputy, the Collector ap- 
pointed defendant No. 2 to act as kulkarni. Defen- 
daut No. 2 olliciated from 20th November 1884 
to 4th December 1880. On the application of defen- 
dant No. 2, the Collector increased his remuneration 
according to the scale fixed for Government villages 
Known as the Wingate scale, and ordered plaintiff to 
pay the increased remuneration, so as to make up the 
amount due under that scale. On 26th September 
1890, the Collector recovered the sum of #171 from 
the plaintiff by attachment of his property. The 
plaintiff thereupon sued the Secretary of State for 
Andia in Council to recover this amount as beiug ille- 
gally levied. The defendant pleaded thst the Col- 
lector, having determined the amount of defendant 
No. 2’s remuneration under в. 17 of Bombay Act Ш 
of 1874, the plaintiff had no cause of action against 
him, and that the suit waa barred under s. 4, cl. 3, of 
Act X of 1876. Held that, as the cash payment made 
by the plaintiff to the vatandar was certain, and not of a 
fluctuating or indeterminate character, the Collector 
had no power to increase tho remuneration of the 
officiator under в, 17 of Bombay Act Ш of 1874. 
Held also that the suit was not barred by s. 4 (с) 
of Act X of 1876. ANANTACHARYA v. SECRETARY OF 
Brate rog Innia . . L L. R., 19 Bom, 581 


188. 33-35. 


Ses HINDU LAW—ADOPTION—REQUISITES 
тов ADOPTION—SANOTION. — ^ 
[L L. R., 1 Bom, 607 


HEREDITARY OFFICES ACT AMEND- 
MENT ACT (BOMBAY ACT V OF 
1886). 


See CASES UNDER HEREDITARY OFFICES 
Аст, 
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8.3. 
See Hinpv Law — REVERSIONERS—POWERS 
OP REVERSIONERS TO RESTRAIN WASTE 
AND BET ASIDE ÁLIENATIONS— WHO MAY 


sus .  . LL, R, 10 Bom, 614 
See MAROXEDAN LAW—INHERITANCE. 
[L L. В, 21 Bom, 18 


HEREDITARY OFFICES REGULATION 
{рвав REGULATION VI OF 


See Iceispiotion ОР Civi, Covrt— 
Orvicgs, RIGHT TO. 


LL. В., 21 Май, 134 

See LIMITATION Аст, 1877, s. 28. 
[L L. R., 31 Mad, 134 
See Влонт ор Surr—Orrion OR EMOLU- 
MENT . R., 8 Mad., 249 
See SMALL Cause Сосвт, Morvssm— 

JunISpICrION— DAMAGES. 

[5 Mad., 383 
— ——— в. 8—Suit for emoluments attached to 
office of karnam in unsettled districts.—A suit for 
the emoluments attached to the office of karnam in 
an unscttled district is barred by the operation of 
s. 3, Regulation VI of 1831. COLLECTOR or Kista 
o, KALAYAQUNTA CutwwAxRAOU . 5 Mad., 860 


HEREDITARY TENURE. 
See CASES UNDER GUATWALI TENURE. 
See CASES UNDER GRANT. 
See САВЕЗ UNDER LEASE—CONSTRUCTION. 
See CASES UNDER SERVICE TENURB. 


See UNSETTLED POLLIAM. 
14 В. L. R., P. C., 115 
B,1L A. 268, 


HIDDEN TREASURE. 
See CABES UNDER TREASURE TROVE. 


HIGH COURT, CONSTITUTION OF— 


See Junar or Нтон COURT. 

[L L. R., 16 All, 186 
—— High Court, N.-W. Р. Stat. 24 
dr 25 Vict., с. 104, s, 7— Lettera Patent, N-W. P., 
2.2 — Omission to fill up vacant appointment—Court 
consisting of Chief Justice and four Judges 
only. ју s. 2 of the Letters Patent for the High 
Court it was not intended that, if the Crown or the 
Government should omit to fill up & vacaucy among 
the Judges under the powers couferred by s. 7 of the 


( 3168 ) 


HNH COURT, CONSTITUTION OF 
— concluded. 
High Court’s Act (24 & 25 Vict., с. 104), and the 
Court should then consist of a Chief Justice and four 
Judges only, the constitution of.tho Court should 
thereby be rendered illegal, and the existing Judges 
incompetent to exercise the functions assigned to the 
High Court. LAL SING ©, GHANSHAM SINGH 
(LLB, 9 AIL, 675 


HIGH COURT, ESTABLISHMENT OF— 


N.-W. Р. High Court. 
See REFERENCE РВОМ SUDDER COURT AT 
AGRA . . 8 B. L. R., P. C., 288 
[13 Moore's I. A., 585 


HIGH COURT, JURISDICTION OF— 


Col. 
1. СалооттА . . B . . 3168 
(а) бир. . . . . 93 
(5) Сыма . . . . 8165 
2. Mapas. H . . . . 8166 
()Oomm . . . . . 8166 
(5) Canavan " » s . 3167 
3. BOMBAY H . . H . 8168 
(а) Ci . . . . . 8168 
(5) Сыма . . . . 80 
4. N-W.P.—Civm . . H . 8171 


See CONTEMPT or Counr—CoNTEMPTS 

@внквамх . I L. R., 4 Calc, 655 

І. R., 7 Bom, 1, 5 

L. R., 10 Calc., 109 

8 W. R. Сг, 3 

See CASES UNDER JURISDICTION OF CRIMI- 
NAL COURTS. 

See Cases UNDER RBVISION. 

See CASES UNDER SUPERINTENDENCE ОР 

Hion Covrr. 


Minor residing out of— 


See GUABDIAN—APPOINTMENT. 
ee UM E L. E, 21 Calo, 208 
ТТ. R., 31 Bom. 197 


(а) Cryin. 


1. — Issue of writ of fleri facias 
—Suit begun in Supreme Court—24 § 25 Vict, 
c. 104, г. 12.—ln an ordinary suit commenced in the 
High Court, в writ of fieri facias could not issue 
except within the limits of the Court’s original juris- 
diction ; but in в suit originally commenced in the 
Supreme Court, the High Court had power, under 
24 & 25 Vict, c. 104 в. 12, to issuo a fleri facias 


beyoud the limite of its original jurisdiction, and to 


DIGEST OF CASES. 


( 2164 ) 


HIGH COURT, JURISDICTION OF 
—continued, 


1. CALCUTTA—continued. 
sell under it property situated there. Момомотно 
Naru Dar с. GRINDER CHUNDER GHOSE 
[24 W. R., 366 
Gnisu CuvxpzR Doss e. Ввозо Утвом Bose 
[8 C. L. R. 4 


[L L. R., 17 Calo., 339 


See STRACHEY v. MUNICIPAL BOARD OP CAWNPORS 
[I L. R., 21 All, 848 

3. — — — Cause of action arising in 
district in which British subjects were 
subject to Supreme Court.—The High Court, 
Previously to the issue of the Order in Council, 
No. 4366, dated 22ud November 1865, had jurisdic- 
tion in cases in which the cause of action arose in a 
district in which British subjects were formerly sub- 
ject to the jurisdiction of the Supreme Court. INDIAN 
Caruyine Co, т. МсСавтнву , . Сог, 16 


4. — Irregularity in title of suit 
— Immaterial mistake.— W here в suit, cognizable by 
the High Court by reason of the testamentary and in- 
testato jurisdiction of the Court, was wrongly entitled 
ва being brought in the ordinary original civil juris- 
diction,— Held that the Court had jurisdiction to en- 
tertain the suit. It was а mere blunder which the 
Court could correct. Тохьоск Nauta Dat Msa- 
NAUTH Dass . + 3 Ind. Jur, М. 8., 845 


5. Power of execution of de- 
'zecution out of jurisdiction.—The High 
Court, in the exercise of its civil jurisdiction, had not 
the power to execute its decree, or serve its own 
Process, out of the local li of such jurisdiction. 
Saaonz Durr є. Ram CHUNDER MITTER 
[1 Hyde, 186 
6. — — —  — — Ciril Procedure 
Code ( Act X of 1577), s. 649.— Although the High 
Court in its Appellate Side does not, as general rule, 
wn decrees or orders, yet this circumstance 
in no way affects the vitality of its jurisdiction in this 
respect, and it cannot therefore be included 
Courts which have ceased to have jurisdiction to exe- 
cute decrees as specified under в. 649 of the Code of 
Civil Procedure. Новво Реввнар Roy г. Buu- 
PENDRO NARAIN Dorr 
(I. L. R., 6 Calc., 201; 7 С. L. R., 70 
7. — — — Power to relieve judgment- 
debtor in Small Cause Court.— The High 
Court is not authorized by law to interfere for the 
relief of a neccssitous judgment-debtor whose salary 
has been attached in execution of a decree of а Smail 
Cause Cour. Hannis г. Britain 15 W. R., 534 
8. — — — Appellate jurisdiction of 
High Court—Law in subordinate Courts.—The 
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HIGH COURT, 
—continued. 


1. CALCUTTA—continued. 


High Court in its appellate jurisdiction is bound to 
administer the la: s in the subordinate 
Courts, 


JURISDICTION OF 


w as it subsi 
COLLECTOR OP THANA v. BHASKAR MAHA- 


рву Sumra . . . L L. R., 8 Calo., 284 


9. — — —— Bonthal Pergunnahs — Act 
XXXVII of 1855, г. 92—Civil Procedure Code 
(Act XIV of 1889), зв. 1 and 8.—An appeal lies to 
the High Court from tho Sonthal Pergunnahs in all 
civil suits in which the matter in dispute is over 


R1,000 in value. Вовволт Вот e. GONESH Pro- 
BAD Міввкв . . . LL.B, 10 Calc., 761 
Appeal in crimi 


The High Court has no jurisdiction to 
entertain appeals in civil suits tried in the Sonthal 
Pergunnahs. SURDHARRS LOLL о. Mansoor ALLY 
Kuan. . . . L L. R., 8 Calc., 298 


D Canara. 
11. Appeal in criminal case— 
Superintendent o; nome — The High Court had 


no jurisdiction to hear an appeal from a conviction 
and sentence by tho Superintendent of Cachar in his 
capacity of Magistrate of the district. QUEEN e. 
RADHAKISEEN SEIN . . W. R., 1864, Cr, 18 
13, — — — — ———— Rerision— Super 
intendent, of Tributary Mehale.- Offence commit- 
ted out of British India.—Tho High Court has no 
Power, either by way of sppeal or revision to inter 
fere with в senten By the Superintendent of 
the Tributary Mchals when cxerciri jurisdiction 
over offences committed in Mohurbunj, & place not 
situated within the limits of British India. Empress 
v. Keshub Mahajun, І. Г. R, 8 Cale, 985, and 
Нигзее Mahapatro у. Dinabundhw Patro, I. L. Bu, 
7 Calc., 523, referred to. Exrnsss с. Новво KOLE 
LI. L. R., 9 Calc., 288 


18. —— High Court's power of revi- 
sion — Pres у Magistrate proceedings: 
Ora fer further inquiry—Criminal Procedure 


1898), гг. 4; and 439—Letters 
Bote High Court, 1865, cl. (28).—The High Court 
has, under ss. 436 and 439, read with s. 423 of the 
Criminal Proceduro Code, the power to revise the 
proceedings of a Presidency Magistrate and order a 
further inquiry to be made. It has the same power 
under cl, 28 of tho Letters Patent of 1865. Cor- 
VILLE ©. Квізто Ківновв Boss 
aL Ex 26 а Око» 746 
8 C. W. N., 508 
Appellate and revisional 
jurisdiction — Withdrawal of the operation of 
the Criminal Procedure Code—Scheduled Districts 
Act (XIV of 1874), г. 6—Assam Frontier Tracts 
Regulation, 1880, г. 2—Power of the Supreme 
Cowncil.—The effect of the rules laid down by the 
Chief Commissionor of Assam under в. 6 of the 
Scheduled Disticts Act (XIV of 1874), taken in 
conjunction with tho notification issued by him in 
the exercise of the powers conferred by s. 2 of the 
Assam Frontier Tracts Regulation, 1880, directing 


14. - — — 


DIGEST OF CASES. 
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HIGH COURT, 
—tontinued. 
1, CALCUTTA—conoluded. 
that the Criminal Procedure Code should cease to 
operate in the North Cachar Hills from the date of 
the notification, is to supersede all previously exist- 
ing criminal authority in that district by that of the 
Chief Commissioner. The power of the Supreme 
Legislative authority of India to remove any placo 
or territory from the jurisdiction of the High ext 
is, as was said in Empresa v. Burah, I. І, B., 4 Cales 
172: L. R. 6 I. А., 178, “expressly authorized and 
contemplated" by the Statutes aud Letters Patent 
which affect the constitution aud jurisdiction of the 
Court. Semble—Notwithstanding the withdrawal of 
the operation of the Criminal Procedure Code from a 
certain district, the High Court may continue to 
exercise appellate and revisioual i. over that 
district, SOONDERJEB NANJEE г. 
[L L. R., 26 Calc., 874 
.W.N. 
15.——— ——— Appealfrom conviction of 
offences committed in Chittagong Hill 
Tracts—Jurisdiction of High Court to hear such 
appeal—Chitfagong Act (XXII of 1860), в. 1— 
Penal Code (Act XLV of 1860), ss. 879 and 457.— 
There is no jurisdiction in the High Court to hear 
appeals in respect of sentences passed on conviction of 
fences committed within the districts known as tho 
Chittagong Hill Tracts. QUEEN-EMPERSS e. Sonat 
Моан . . . . LL. В. 37 Calc., 654 


JURISDICTION ӨЕ 


2, MADRAS, 
(a) Стуш. 


16. ———— Power to sell immoveable 
property out of jurisdiction—Law before 
1865.—Prior to 1805, the High Court of Madras had 
power to executo в decree in a parti suit between 
Hindu inhabitants of Madras by selling immoveable 
Property situated in Chingleput District, JAMUNA 

Baar AMMAL ©. Savacora І.І. В., 7 Mad, 56 


Reversing on review m e. JAMUNA 
Bua Aumar . . Т.1 В, 5 Маа, 54 

17.— — —— Complaint against Governor 
and Council of Madras—2/ Geo. III, c. 70, 
4.5; 39 440 Geo. IIl, c. 79, 1.8; 4 Geo. IV, 
с. 71, з. 17.—8. 3 of 39 & 40 Geo. Ш, c. 70, 
which provides that the Governor and Council at 
Madras shall enjoy the same exemption and no 
other from tho authority of the Supreme Court 
at Madras as enjoyed by the Governor 
General and Council from the jurisdiction of tho 
Supreme Court at Calcutta, did not confer on the 
Supreme Court at Madras в jurisdiction over the 
Governor and Council of Madras similar to that con- 
ferred by 21 Gco. III, с. 21, в. 5, on the Supreme 
Court at Calcutta over the Goveruor General 
aud Council, Held therefore the High Court, 
Madras, had no jurisdiction to entertain ап appli- 
cation based on & complaint of certain acts of 
the Governor and Members of the Cou 
alleged by the complainant to be 
oppressive, Ix вв WALLACE І. L, a.d 


( 2107 ) 


HIGH COURT, 


continued. 
2. MADRAS—concluded, 
() Сатмтхар, - 


18. ———— Criminal Procedure Code, 
в. 2—Letters Patent, в. 28—Scheduled Districts Act 
(XIV of 1874), notifications under—Agency tracts, 
Jurisdiction of High Court over—Agency’ rules— 
Act XXLV of 1839, г. 3.—The High Court sct 
aside в conviction by the Agent to the Governor in 
Vizayapatam оп a charge of, culpable homicide not 
amounting to murder, and directed that the accused 
be tried in the Scssions Court at Vizagapatam on a 
charge of murder. The accused was tried accordingly, 
and was convicted of murder, and he appealed to 
the High Court. The Agency tract of Vizayapatam 
is в scheduled district under Act XIV of 1874, and 
the Governor in Council extended the operation of 
the Criminal Procedure Code of 1861 to it by a noti- 
fication made under that Act in 1862, In 1863 the 
Governor in Council, by в notification under Act 
XXIV of 1839, constituted the Agent в Sessions 
Judge under the Criminal Procedure Code. Held 
that the High Court had jurisdiction to dircet that 
the accused be tried by the Sessions Judge under the 

isions both of the Letters Patent and of the 
l Procedure ©сккх-Емрвивв ©. 
BupARA JANNI . LLB,14 Mad, 121 


10. ———— — Jurisdiction under Local 
Act—Offence under Madras Act I of 1866— Act 
making offence triable by Magistrate—Power of 
local Legislature.—The prisoner was committed to 
a criminal sessions of the High Court for supplying 
liquor without a license, an act made punishable by 
Madras Act No. I of 1866. Held that tho High 
Court had no jurisdiction, inasmuch as the Act which 
creates the offence declares it to be punishable by a 
Magistrate. HOLLOWAY, J., dissented from the judg- 
ment. Quare—Whether the local Legislature has 
power to enact that a European British subject shall 
bé punishable by a Magistrate on summary conviction 
for an offence newly created by the local Legislature, 
REGINA r. DONOGHUB . . . 5 Mad., 377 

20, Extradition and 
Foreign Jurisdiction Act (XXI of 1879), Ch. II 
—European British subjects in Bangalore—Jus- 
tices of the Peace of Mysore—Transfer of crimi: 
nal case—Criminal Procedure Code, 1882, 8.526. 
Tho Civil and Military Station of Bangalore is not 
British territory, but а part of the Mysore State, and 
the Code of Criminal Procedure is in force therein by 
reason of declarations made by the Governor General 
iu Council in exercise of powers conferred by the 
Forcign Jurisdiction and Extradition Act, 1879. Jus- 
tices of the Peace for the State of Mysore аге also 
Justices of the Peace for Bangalore, and both the 
Civil and Sessions Judge and the District Magistrate 
of Bangalore, being such Justices of the Peace, are, b; 
virtue of в, 6 of the said Act, subordinate to the Hig! 
Court at Madras The High Court, therefore, has 
jurisdiction to order the transfer of criminal case 
from the Court of the District Magistrate of the Civil 
and Military Station of Bangalore to the Court of a 
Presidency Magistrate at Madras. IN вв HAYES 

[L L. R, 13 Mad., 30 


JURISDICTION OF 
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HIGH COURT, JURISDICTION OF 
— continued. 
3. BOMBAY. 
(а) Crvm. 
з. Ezercise of еге 


traordinary jurisdiction—Superintendence of High 
Court under s. 15,24 & 25 Vict., с. 104— Вот, Reg. 
И of 1877, в. 6, cl. 2—Mamlatdar? Courts— 
Bombay Act V of 1864.—Distinction between the 
High Court’s extraordinary jurisdiction under cl. 
of в, 5 of Regulation ILof 1927, and its general power 
of superintendence under s. 16 of Stat. 24 & 25 Vict., 
с, 104, pointed out, and tho occasion for the exercise 
of the former stated. The Mamlatdars’ Courts, 
constituted under Bombay Act V of 1864, are subor- 
dinate Civil Courts within the meaning of cl. 3, 
в. 6, Rog. П of 1827. Tho High Court has therc- 
fore power, in the exercise of its extraordinary juris- 
diction, to act side an order made by в Mamlatdar 
under Bombay Act У of 1864. MAHADAJI GOVIND 
v. SONU BIN DAVLATA — , , 9 Bom., 349 


32. —_—— Power of High Court as 
Court of original jurisdiction.—The High 
Courts are not Courts of ordinary original civil juris- 
diction over the whole of the territories of the presi- 
dencies to which they belong, and there is no pre- 
sumption in favour pE зма beyond what is 
found expressly confer by the Charters. SUGAN- 
CHAND SHIVDAS s. MULCHAND JOHARIWAL 

Bom., 113 


33. — ———— Inhabitant of Baroda car- 
rying on business in Bombay by munim— 
Charter of Supreme Court, Bombay, s. 41—Subjece 
tion to process of High Court.—An inhabitant of 
Baroda, who carrics on the business of a banker at 
Bombay by a munim, and has place of business 
there, is constructively an inhabitant of Bombay, and 
as such is subject to the orders and process of the 
High Court in the exercise of its equity jurisdiction, 
as provided by в. 41 of tho Charter of the late 
Supreme Court, and continued to the High Court by 
the Act under which it was established HURIVALLAB 
Das KALLIAN Das с. UTTAMCHAND MANIKCHAND. 
Iw вв GorazRav Мува, .8 Bom, О. C., 286 


24. Buit to declare an infant 
marriage null and void—Parsi Matrimonial 
Court—Act XV of 1865, ss. 8, 30— Lettere Patent, 
г. 12.—In 1868 the plaintiff and defendant, then of 
the ages of soven and six years, respectively, went 
through the ceremoney of marriage in the presence 
of their respective parents and according to the ritos 
of their religion, The formal consent on behalf of 
the plaintiff was not given by his father, but by his 
uncle with whom he was living and by whom he had 
been adopted. Nineteen years afterwards the plaintiff 
filed this suit praying for a declaration that the pre- 
tended marriage was null and void, and did not create 
the status of husband and wife between the plaintiff 
and defendant. The defendant resisted the suit, and 
claimed to be the lawful wife of the plaint The 
plaintiff and defendant never lived together as man 
and wife, nor was the marriage ever consummated. 
Heid that, such a suit not being in the category of 
suite relegated to в special Court by Act XV of 1865, 
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HIGH COURT, 
—oontinued. 
8, BOMBAY—vontinued, 
the jurisdiction to try it remained in tho High Court, 
to which it had been given by s. 12 of the Letters 
Patent, Ревнотам Новмлвл DUSTOOR г. МЕНЕЕ 
BA А А . LLB, 18 Bom., 802 


35. Suit by the husband for 
divorce— Parsi Marriage Act (XV of 1805), ss. 8, 
80— British India— Valid marriage out of British 
Tndia-— Marriage when husband із а minor—Pre- 
tious consent of guardian.—The plaintiff and defen- 
dant were Parsis The husband filed this suit in 
April 1891, stating that in March 1885 he and the 
defendant went through the ceremony of ashirvad at 
‘Akola in the Berar Assigned Districts. He alleged 
that ho was at the time only nineteen years of age, 
and that his mother and guardian had not given her 
previous consent to the ceremony, nor was she present 
at it, He and the defendant subsequently cohabited 
at Bhusaval until the 8th April 1885, but since then 
he bad not lived with the defendant, He further 
alleged that the defendant had been guilty of adul- 
tery, aud he prayed that, if necessary, it might be 
declared that the asbirvad ceremony did not consti- 
tute в valid marriage, but that, if the marriage 
ahould bo declared valid, it might be dissolved. At 
the hearing it was found that the requirements of 
s. 3 of the Parsi Marriage and Divorce Act (XV of 
1865) were complied with at the marriage. Bo that 
the marriage would have been valid if it bad been 
celebrated within British India, It was alo found 
that the defendant had been guilty of adultery. 
‘Held that the jurisdiction of the Court was not 
barred merely by the circumstance that the parties 
were at Akola, S. 30 of the Act, 1865, 
applies to marriages wherever celebrated. In the 
present case, both the parties were domiciled within 
the territorial jurisdiction at the time of the marri 
and were still so domiciled, and the adultery was 
committed within the jurisdiction. The Court there- 
fore had jurisdiction. The delegates having found 
that at the marriage the requirements of s. 3 of the 
Parsi Marriage Act (XV of 1805) were complied with, 
Held, assuming that there was no special law or 
usage in the Berars on the subject us to the requisites 
of a valid marriage between Parsia in that district, or 
that, if there was such law or usage, it was in accor- 
danco with s. 8 of the Act, the marriage between the 

laintiff and the defendant was valid and capable of 
ing dissolved. Фовавл RUSTOMJI MADON e. JER- 
вы. . . «CCL, В. 18 Bom. 186 


Jurisdiction over Consular 
ion— Superin- 
tendence of High Court—Appellate Court, Power 
of—Civil Procedure Code (1882), г. 692— Bombay 
Civil Courts Act (XIV of 1869), «s. 9 and 10-- 


JURSDICTION OF 


Court as a District Court by the Zanzibar Order in 
Council of 1884. A power of revision is not an 


DIGEST OF CASES. 
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HIGH COURT, 
—eontinued. 


8. BOMBAY—continued. 


incident of appellate powers, but, on the contrary, 
can only be exercised where there is no appeal; and 
had it been intended to givo such powers to the High 
Court at Bombay, it would necessarily have been 
expressly provided for. Per JampiNm, J.—Under 
any circumstances, the Consular Court at Zanzibar is 
bound to obey в writ issued by the High Court for 
certifying the papers of a civil case. Under as. 9 and 
10 of the Bombay Civil Courts Act (XIV of 1869) 
taken with art. 21 of the Zanzibar Order in Counci 
of 1884 and в, 622 of the Civil Procedure Code (Act 
XIV of 1882), the High Court is competent to exer- 
cise revisionary jurisdiction in civil matters tried by 
the Consular Court at Zanzibar. KHOJA SIVJI e. 
Нлвнам Guram . ІІ. R., 90 Bom., 480 


JURISDICTION OF 


(5) Cammrnan, 


ат. European British subject— 
Offence committed in foreign. territory —Penal 
Code.—A European British subject ів liable to be 
tried in the High Court of Bombay for an offence 
inst the Penal Code committed in the territories 
* Native Prince in alliance with Government upon 
charges framed under the Penal Code, REG. v. 
Сиш, . . . . 8 Bom., Сг. 98 


28, — — al cases sent from 
YZansibar—Stat. 6 4 7 Vict, с. 94— Stat. 28 429 
Vict., с. 116—Stat. 29 4 80 Viet. c. 87 —Order in 


Council of 9th August 1866.—The igh Court at 
Воші jurisdiction to try в prisoner accused 
of ha: committed murder at Zanzibar, and sent 


by the British Consul at Zanzibar for trial to Bom- 
bay. EXPRESS v. Dossast Guram HUSEIN 
(I. L. R., 8 Bom., 334 
n 


.——— Court of Her Majesty's 
Consul at Muscat— High Court's criminal revi- 
sional jurisdiction over the Consular Court—Order 
in Council, dated 4th November 1867— Criminal 
Procedure Code (Act V of 1883), г. 435.—The High 
Court st Bombay has no criminal revisional jurisdic- 
tion over the proceedings of Her Majesty’s Consul 


within the dominions of the Sultan of Muscat, Ix 
ви ВАТТАНЗЕВ PURSHOTTUM 
[L L. R., 94 Bom., 471 


30. Court of Judicial Superin- 
tendent of Railways at Secunderabad— 
Sanction of proceedings—Subsequent sanctiom 
"Effect of—Irregular commitment accepted by High 
Court—Criminal Procedure Code (X of 1882), 
41.197 and 532—Power of Court of Judicial Superin- 
tendent of Railways to commit to High Court— 


Charges preferred by Advocate General— Lettera. 
Patent, 1865, cl. 24— European British suljects.— 
Th isions of the Code of Criminal Procedure 


e provisions 

(Act X of 1882) apply to the Court of the Judicial 

perintendent of Railways in His Highness the 

Nizam’s Dominions held at Secunderabad. Where, 

afters magisterial inquiry, в European British subject, 

being » public servant within the meaning of s. 197 
Criminal Procedure Code (Act X of 1882) 
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HIGH COURT, JURISDICTION oF HIGH COURT, JURISDIOTION OF 

—continued, —conoluded. 

8. BOMBAY—coneluded. 4. N-W. P.—CIVIL—concluded. 

ty viommitted for trial to the High Court of Bombay | 99 4 29 Vict, c. 17, preamble—B2 & 88 Viet, о, 98, 
yy the Judi perintendent of. в. 1— Construction. оў statute Act XVII of 

ighness the 1886 (Jhansi and Morar Act) is not wltra cires of 
vious san the Goveruor General in Council, and t 
that. fort of Jhansi aro subject to the jurisdiction of the 
High Court for the NW. Provinces in the seme 
manner as the rest of the Jhansi District, The Gov- 
emor General in Council has Power to make laws and 
regulations binding on all persons within the Indian 
territories under the dot 
matter when such territ 
legislative powers are not limit 
Which, at the date when tho Indian Councils А, 
& 25 Vict., c. 67) received the royal assent 
ist August 1861), were under the dominion of Her 
Majesty. In the preamble to the 28 & 29 Vict, 
с. 17, and iu & 1 of the 32 & 83 Vict, c. 98, Parlia- 


docs not make the law, yet it may be so d asto 
operate in future. Postmaster General of the 
L L. Е., 9 Bom., 288 United States у. Early, Curties Вер. r T P EA 
referred to. It must presumed that the laws anc 
T ВВ, subjects | ето. І the Governor General in Council are 
ога Criminal Procedure Cole kuown to Parliament. Empress v. Burah, I.I. E 
rts 36 Act IIT of 1884, s. Boater er | 8 Cales M3. D В 2 Cole, 198, mind ir 
ц 


of India in Council, No, 178 of 23rd September 1874, 33. ——— Appeal from decree of 

se арра Н jer в District Judge in Oude ory dismissing suit 
ean British subjects, being Christians, resident, | fop dissolution of marriage—Divorce Act (Ір 
Prst other places at Secunderabad, outside the | “of 1969), ss. 3, subs. (3), 8, 9, 13, 17, and 55—Oude 
Presidency of Bombay and withia the territories of | беор Courts Aet (XIII of 1879), г, 97 Oude 
His Highness tho Nizam of Hyderabad, the Cantou- | Courts Act (XIV of 1891), 5.8 — N.- W. P. and Oude 


Act X of 1882, as amended by Act III of for dissolution of marriage, Morgan v. Store 
j and the High Court possesses, by virtue T. L. By 4 All., 806, overruled, Pmmo о, Penor 
f tho appellate jurisdiction so vested in it tbe yore [L L. R., 18 AlL, 875 
ton oec criminal и а tay Oan 

men! istrate’s Court eit] er to or to an; 
criminal Court of equ or Г | arse COURT, POWER ОР 


High Court, by an order under s, 526 of the Crimi З 
о Code (Act X of 1882), transferred tha вы пауы У —À 
Bawen оме of defamation from the Court of the J 
Cantonment Magistrate at Secunderabad to the High See CASES UNDER Вву1в1он — Crna 
ся for trial, on the ground that no re for Сави 
dal by jury existed at Secunderabad. QUEEN. See Casus това Stxrenon—Powsn op 
Paranas o. Eowanos ^. LL.B, 8 Bom, 335 Нло Covar As то SaNTENORR, 

E — x See CASES UNDER SUPERINTENDENOR Op 

4. N-W. P.—CIVIL, ia ттан 


82. Legislative power of the 
Governor General in Council—Stat. 24 4 
25 Vict., c. 67, s, 99— Act XVII of 1886 (Jhansi 
and Morar Act I— Indian territories now under the See Cases UNDER TRANSPER Oy Canaan 
dominion of Her Majesty "—^ Said territories” — Cases. 


See CASES UNDER TAANSPER OF Crm 
Савва. 


( зиз ) 


HIGH COURT, POWER ОЕ —concluded. 
to interfere with verdict of jury. 


See CASES UNDER RHVISION—CRIMINAL 
Слзв—Увврот OP JURY ано Mis- 
DIRECTION, 


See CASES UNDER VERDIOT OP JURY— 
POWER TO INTERPERE WITH VERDICTS. 


HIGH COURTS’ CHARTER АСТ (24 & 
25 VICT., С. 104), 8. 15. 


See CABES UNDER SUPBRINTENDENCE OP 
Hiem Cousr— CHARTER Аст, 8. 16. 


— Rulings of— 
See Pracrioz—CIyviL Casss—RULINGS OP 
Hion Covert . I. L. В., 16 Bom., 419 
[L L. R., 17 Bom, 555 


HIGH COURTS’ PROCEDURE ACT, 1875 
(CRIMINAL). 


See CRIMINAL PROCEDURE CODES, 
вв. 266-336. 


в. 147. 


See CASES UNDER TRANSPER OF CBIMINAL 
Casz—GBEERAL CASES. 


HINDU LAW. 
See CONVERTS . А 


L L. В.,10 1 
L L. R., 20 Bom., 58, 181 


See LANDLORD AND TENANT— BUILDINGS 
ON LAND, RIGHT TO REMOVE, AND COM- 
PENSATION FOR IMPROVEMENTS, BTC., ON 
Lap . . LL. R, 10 Mad, 112 

Be Misure Anse в.,1 Cale, 108 

. lc. 
10 B. L. Е, 991 

See OWNERSHIP, PRESUMPTION OP. 

(I. L. R., 9 Mad, 175 

See SALSETTE Law, APPLICABLE IN. 

[L L. R., 19 Bom., 680 

See VENDOR AND PURCHASER — NOTICE. 

[L L. R., 12 Вот. 33 

See CASES UNDER VENDOR AND PURCHASER 

— POsSESBION, 


1. Sources of Hindu law.—The 
sources of Hindu law described and their compara. 
tive authority discussed. The various schools of 
Hindu law, and their divisions and sub-divisions, 
enumerated and classified. GANGA ЗАНАТ г. LEKHRAJ 
Smem . . L L. В., 9 All, 253 


DIGEST OP CASES. 
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HINDU LAW-—ooncluded. 

а ———— Usage as a source of law.— 
The judgment in Collector of Madura у. Moot- 
too Ramalinga Sathupathy, 12 Moore's I. A, 897, 
gives no countenance to the conclusion that iu order 
to bring в case under any rule of law, laid down by 
recognized authority for Hindus generally, evidence 
must be given of actual events to show that in point of 
fact the people subject to that general law regulate 
their lives by it. BHAGWAN SINGH ө. BHAGWAN 


SINGH . * A «IL E A 3! Al. oe 
Er. 
HINDU LAW—ADOPTION. 

Cor. 
1. AUTHORITIBS ох Law OP ADOPTION . 8174 
2. REQUISITES FOR ADOPTION =. . 8175 
(a) Saxction . . B . 8176 
(b Астнових . . . . 86 
(с) Сввимомтвв. . . . 8180 
3. WHO MAY ОВ MAY NOT ADOPT . . 8185 
4. WHO MAY OR MAY NOT BE ADOPTED , 8205 

5. SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADOPTIONS + . 8220 
6. Evrect ор ADOPTION «+ . 8228 

T. FAILUBB OP ADOPTION ов OMISSION 
TO EXERCISE POWER . . . 8240 
8. ЕРРЕОТ OP INYALIDITY OP ADOPTION, 8243 
9. EVIDENOR OP ADOPTION . H . 8242 

10. DOCTRINE ОР FACTUM VALET АВ 
REGARDS ADOPTION - . + 8246 


See ESTOPPEL—ESTOPPEL вт Сохроот, 
[9 Agra, 103A 
11 Bom., 190, 193 note 
L Г. R, 7 Mad, 8 
LL. R., 11 Bom., 881 
LLB, 15 Mad., 486 
LL R., 14 Bom., 818 
LL. R. 18 Mad, 53, 145, 897 
L L. R., 19 Bom., 874 
See Cases UNDER Ніхро LAw—CUsTOM— 
ADOPTION. 


See Caors UNDER Hixpv Law—WiLL— 
CONSTRUCTION OP WILLS — ADOPTION. 


See CASES UNDER LIMITATION Aor, 1877, 
ABT. 118. 


See Савев UNDER ONUS OP PRoor—HINDU 
LAW—ADOPTION. 


1. AUTHORITIES ON LAW OF ADOPTION. 


1. ———— Authorities on Hindu law— 
Dattaka Mimansa - Kalika Pwrana.—In dealing 
with questions of the Hindu law of adoption, it is 
unsafe to resort to analogical arguments derived from 
the arrogatio or the adoptio of the Roman civil law, 
and where it is necessary to recur to first principles, 
they should be sought for in the approved authorities 
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1 AUTHORITIES ON LAW OF ADOPTION 
—concluded. 


of the Hindu law itsclf, and not in foreign systems of 
law. Collector of Masulipatam v. Caraly Vencata 
Narrainapah, 8 Moore's I. А. 529; Biyah Ват 
Singh v. Bhyah Ugur Singh, 13 Moore's I. А. 878; 
and Ramalakshmi Ammal v. Siranantha Perumal 
Sethurayar, 14 Moore's I. A., 570, referred to. The 
dictum of the Lords of the Privy Council in The 
Collector of Madura v. Mootvo Ramalinga Sathu- 
pathy, 12 Moore's I. А. 897, that the duty of 
European Judges administering the Hindu law is not 
во much to inquire whether a disputed doctrine is 
deducible from the earlist authorities as to ascertain 
whether it has been received by the particular school 
governing the district concerned, and has there been 
sanctioned by usage, docs not prohibit the Court from 
cousidering the question of fact whether a particular 
passage of the Kalika Purana upon which an argu- 
ment in the Dattake Mimansa is based is authentic 
by reference to other authoritative works of Hindu 
law. In that case no inflexible rule was laid down 
assigning supreme and infallible authority to the 
Dattaka Mimansa in questions connected with the law 
of adoption as followed by the Benares school of 
Hindu law. The authenticity of the text of the 
Kalika Purana, which lays down that а child must 
not be adopted whose age excceds five years, is ex- 
tremely doubtful. The interpretation given to that 
text in the Dattaka Mimansa was not necessarily 
intended to be universally applicable, and admits of а 
construction which would confine the application of 
the text to Brahmans intended for the priesthood 
and various other equally plausible interpretations 
have been adopted by other authorities. This being 
во, it would be unsafe to act upon the text in question 
and upon the interpretation placed upon it in the 
Dattaka Mimansa во as to set aside an adoption which 
took place many years ago, which had over since 
been recognized as valid, and under which the adoptee 
had ever since been in posscssion of his adoptive 
father’s estate upon the single ground that at the 
time of the adoption the adopted son was more than 
five years of age. According to the Kalika Purana 
вв interpreted by the Dattaka Mimansa of Nanda 
Pandita, an adoption in the Dattaka form is wholly 
null and void if made after the adoptee has com- 
pleted the fifth year of his age. It isa mistake to 
hold that, according to the Dattaka Mimansa, so long 
as an adoption takes place while the adoptee is under 
six years of ago, it is valid. The mistake arises from 
supposing that the word “ panchvarshiya” used in 
paragraphs 48 and 53 of the Dattaka Mimansa neccs- 
sarily indicates that the person referred to has passed 
the fifth anniversary of his birth, It indicates, on 
the contrary, that he is in his fifth year, Thakocr 
Oomrao Singh v. Thakcoranee Mehtab Koonwer, 1 
N. W» 103a, dissented from, GANGA SAHAI v. 
Lrxanas Sinon - LL В. 9 All, 253 


2. REQUISITES FOR ADOPTION. 


(a) Захсток. 


2. —— Gift and acceptance— Valid 
adoption—To constitute в valid adoption, there 
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2. REQUISITES FOR ADOPTION—continued. 
must be a gift and an acceptance, COLLECTOR OP 
Svunat г. DRIBSHINGJI Улонвал . 10 Bom, 885 

See KENCHAWA v. NINGAPA 
[10 Bom., 265 note 

8.— — Sanction of ruling power— 
Adoption otherwise  valid— Consent. of ruling 
power—Succession to service watan,—A formal 
adoption is not invalid because it has not received the 
sanction of the ruling power, and (where the ruling 
power docs not interfere) an adoption without such 
sanction entitles the adopted son to succeed to pro- 
режу of the nature of в service watan, ВАМСНАК- 
DRA VASUDEV г. NANAJI TIMAJI 

[7 Bom., A. C., 26 

4.——— ——— Benetion of Government— 
Adoption by kulkarni—Act XI of 1843— Вот. 
Act III of 1874, зв. 83, 34, and 35.— The sanction 
of Government to an adoption by a kulkarui or his 
widow, or by в co-parcener in a kulkarniship or his 
widow, is not necessary to give it validity, nor has 
Government any right to prohibit or otherwise inter- 
vene in such an adoption. NARHAR GOVIND KUL- 
XARNI ©, NABAYAN VITHAL 

(I. L. В.,1 Bom., 607 

5.— — — Registration — Requisite for 
valid adoptiom.—According to Hindu law, neither 
registration of the act of adoption nor any written 
evidence of that law having been completed is essen- 
tial to its validity. SUTROOGUN Surpurry e. SABI- 
TRA DYE . " . .5 W. R., P. C., 109 


(0) Астновтт. 


.— — —— Adoption made without 
&uthority—Jnealid adoptiom.—' There can be no 
gift in adoption where there is an absence of author- 
ity, the attempt to givo being a mere nullity. There 
is nothing in such an attempted transaction to set 
aside; it should simply be declared null and void 
ab initio, LAKSHMAPPA v. ВАМАТА 
[13 Bom., 364 
7. ———— Mode of giving authority— 
Verbal autkority.— According to Hindu law, a power 
to adopt may be given verbally. Sooper KOOMA- 
REB ПЕВЕА г. GUDADHUR PERSHAD TEWAREE 
[4 W. В, P. C., 116 : 7 Moore's L A., 54 
8, ———— —  — Absence of prohi- 
bition—Presumption—Permission to adopt, —Held 
that the doctrine of Hindu law that в “ permission is 
to he presumed in the absence of prohibition" (Dat- 
taka Chandrika, s. 1, verse 32) relates to a giver, and 
not toa receiver, in adoption, TARINI CHURN CHOW- 
DHRY v. SARODA SUNDARI DASI 
B. L. R., A. C., 145: П №. R., 468 


9. —— —— Necessity of express author- 
ity of deceased husband—Marim, “quod 
fieri non debuit, factum valet”—Law in Benares 
— Mitakshara law.— Held by the Full Bench that, 
according to the Benares school of Hindu law, a 
Hindu widow cannot make в valid adoption to her 
deceased husband without his express authority; tha 
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ап adoptiog actually made by her without such 
express authority is illegal and void; and that the 
maxim, “quod fieri поп debuit, factum valet” ів 
inapplicable to such an adoption. Trrsur RAM е. 
BsHABDLAL . . . L L. R., 13 All, 828 


10.—— —- Adoption by widow 
without special authority.- Semb/e—A Hindu 
widow can give her son in adoption without special 
authority from her husband,  GURULINGASWAMI v. 
RAMALAKSHMAMMA . . LL. R., 18 Mad, 58 


1L — — — Adoption by widow--Adop- 
tion by daughter-in-law— Authority of father-i 
law.- Unless prohibited expressly or by implication, 
widow in the Presidency of Bombay has authority 
to adopt, but a daughter-in-law, i.e., the widow of a 
predeceased son, must be specially authorized by her 
father-in-law in order that she may make в valid 
adoption binding as against the heirs of her father- 
in-law. Gora BALKRISHNA KENJALE v. VISHNU 
Racucwata Kesime . LL. R. 23 Bom, 250 


la. — Widows capacity to 
adopt—Implied prohibition— Adoptio: i 
widow,—In the absence of express probi 
husband’s consent to an adoption by his 
always to be implied. The question of implied pro- 
hibition is one of legal inference from the facts found, 
and it is open to the Court to inquire into its correct- 
ness in second appeal. Semble—In the Bombay 
Presidency the widow’s right to adopt is inherent, 
and not merely delegated. Semble—In the abe 
sence of express prohibition by the husband, the 
widow's power to give or take in adoption is со-ех- 
with that of the husband. LAKSHMIBAI v. 
ATIBAI , . ІІ. R., 28 Bom., 789 


Power of adopt—Presump- 
tion of authority — Proof of power to adopt—Adop- 
tion on contingency.—Circumstances under which a 
Court will require strict proof of power to adopt, and 
under which it will assume the power to have been 
given. The acquiescence of parties interested in op- 
posing an adoption is not primd facie evidence of its 
validity. The precise contingency contemplated by 
the donor of the power must happen to make an adop- 
tion valid, Мошурвоташ Mooren 

вк. . 


14. - Presumption 
from acquiescence sent to adoption.—Where an 
‘adoption had been acquiesced in for a period of thirty- 
three years, it was presumed that the necessary соп- 
sent of some person competent to give away the 
adopted son had been obtained, ANANDRAV SIVAJI 
e. GANESH EsnvawT Вок è., 7 Bom., Ap., 83 


isfied that permission to adopt 
exists, will exact slight proof of the performance of 
ceremonies ; but it cannot conversely, from the observ- 
ance of ritual forms, infer that the husband's autbor- 
ity, which is essential in cases of adoption by a Hindu 
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widow, has been really obtained. RADHAMADHUB 
GossATX r. RADHABULLUB GOSSAIM 
[2 Ind, Jur., О. 8, 5:1 Hay, 811 


16. Presumption of 
consent — Acts of adoptive mother. —When a Hindu 
lady adopted a son in the lifetime of her husband, 
the fact that she carried on a law-suit during his life- 
time, calling herself his wife and the mother of the 
adopted son, and that neither the husband nor any one 
else denied the adoption, would be strong corroborative 
evidence that the adoption was made not only with. 
the husband's consent, but that the ceremonies usual 
оп the occasion of an adoption were done in his actual 
TrXCOWRIB CHATTERJI е. DENONATH BA- 


presence. 
NEBJEE . . . . W. В. 1864, 155 
17. —————— Proof of authority to adopt 


— Adoption by widow to deceased husband, Proof 
of.— In an adoption made by a Hindu widow, under 
authority conferred upon her for that purpose by her 
husband, the authority must be strictly proved, and 
ва the adoption is for the husband's benefit, the child 
must be adopted to him, and not to the widow alone, 
An adoption by the widow alone would not, for pure 
poses Hindu law, givethe adopted child, even after 
er death, any right to property inherited by her from 
her husband. Held in the present case that the 
evidence did not support the contention that the 
adopted son of the widow had been adopted to the 
husband. Сноуриву Papam SINGH c. Korg 
Upaya Since . . ЗВ, L. B., P. C., 101 
3 W. R., P. C, 1 

12 re's І. A., 850 


18. Reference to deed. 
in subsequent deed.— When a subsequent deed of per- 
ion to adopt was proved, a distinct reference made 
in it to & former deed of the same character which 
corresponded in every particular with the description 
of it given in the subsequent instrament was, in tho 
absence of proof of the existence of any other доспе 
ment or of anything calculated to throw doubt on the 
former instrument, held sufficieut to establish its 
identity. Ківнен Sunkus Durr е, Mona Mya 
Dos . . è WOR, 210 


19. Evidence of adop- 
tion and power to adopt.—A writing under the hand 
ofa deconscd husband declaring that he gave his wife 
power to adopt, though not complete asa testamentary 
disposition, may yet be evidence of a declaration of 
fact. BROJOKISHORER DASSER т. SREENATH Bose 


[9 W. R., 468 
20. — Evidenċe of aue 
thority to adoj -Whether an elder widow who had 


p 

purported to adopt & son to her deceased husband 
under his authority had received such authority orally 
or by will was disputed by а junior widow, the 
Courts below differing as to the question of fact. Upon 
the evidenee, the finding of the Subordinate Judge 


бк 


( 3179 ) 


HINDU LAW—ADOPTION—continued, 

3. REQUISITES FOR ADOPTION—continued. 
that no such authority had been given was main- 
tained, Amar DEVI e, VIKRAMA DEVU 

(LL.B, 11 Mad, 486 
L. R., 15 L A., 176 


during his minority, or on attaining his full age, and 
without leaving male issue, to adopt a second son, and 
in case of his death during minority or on attaining 
such ago and without leaving male issue, to adopt a 


third son, and no more, ete.” Held the power of 
adoption was valid. The testator associated the other 
executors with his wife for the purpose of insuring a 
wise exercise of her discretion in the selection ofa son 
for adoption, and not with the intention of making it 
an essential condition of adoption that they should 
tako a part in the ceremony of adoption from which, 
under the Hindu law, they were precluded, Held 
also the power was given to the executors gua 
executors, and therefore survived to the holders for the 
time being of the office of executors ; the death of one 
of them before the power was exercised did not there- 
fore render the power void. The power was validly 
exercised by the wife adopting with the consent of 
the surviving executor. The mere fact of the surviv- 
ing executor not having actually and physically taken 
in adoption was not a failure to comply with the terms 


of the power. Амвтто LALL DUTT v. SURNOMOYR 
Dasszs . . . LLB, 94 Calc, 589 
[1 C. W. N., 346 


Held on appeal that such power was bad, Under 
Hindu law, power to adopt can be given to a widow 
only, and she has no capacity to adopt save under the 
express permission of her husband given in his life- 
time, , Амвтто LAL DUTT о, SURNOMONI DASI 

[L L. R., 25 Calo, 662 
2 C. W. N., 389 


Held by the Privy Council:—That no one except 
the widow, authorized for the purpose by her hus- 
band, can adopt a son to him after his decease is a 
Principle in the Hindu law of adoption. The power 
is exerciseable by the widow alone, though restriction 
may be placed upon her choice of а boy by the hus. 
band's having made it a condition that persons named 
by him should concur in the choice. Held therefore 
that by this will no valid authority to adopt was 
given to the widow. The conjecture that the testator 
really meant to give authority tothe widow to adopt, 
restricting her power merely to the extent that there 
should be others, his executors, who wore to consent to 
the choice of a boy to be adopted by her, conld not be 
accepted as a legitimate construction of the will. The 
authority was expressed in clear terms to be to the 
three, Tt would also be beyond the range of judicial 
interpretation to construe the will as meaning that 
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the testator only intended to provide for the appoint- 

ment of в male successor to him in the property. 
Амвтто Lat Dorr о. Зовномотв Dasr 

Т.І. R., 27 Calc., 906 

ub R., 97 L A., 198 

40. W. N. 549 


за. Specifying child for 
adoption who dies or is refused—Continuation 
of authority to adopt another, person.—Whero a 
husband authorizing an adoption specifies the child he 
wishes to be taken, but that child dies or is refused 
by his parents, the authority given warrants (at 
least in Bombay) the adoption of another child. The 
presumption is that the husband desired an adoption, 
and by specifying the object merely indicated а 
preference, LAKSHMTBAI о. RAJAJI 
[L L. R., 22 Bom., 996 
23. "Termination of authority 
to adopt.—The authority of a widow to adopt is at 
an end when the estate, after being vested in her son, 
has passed to the son's widow. AMAYA e. MAHAD- 
cpa  . . . LL В. 99 Bom. 416 


(с) CEREMONIES, 


34. — — Ceremony of putrestee jag 
— Consent of person adopted— Superior. castes.— 
The performance of the putrestee jag is essential to the 
validity of an adoption Ei the Dattaka form, at least 
among the three superior castes. The consent of the 
party adopted is essential to the validity of an 
adoption in the kritrima form. LUCHMUN :LALL v. 
Monon LALL ВнАТА Gavan . 16 W. R., 170 


ЗБ. — ———— Ceremony of даа homam 
— Brahmans. — Semble — The с of data 
homam is among Brahmans an essential element 
in adoption. Singamma v. Vimjamuri Venkata- 
charim 4 Mad. 165, questioned, VENKATA v. 
SUBHADRA . Е . LL. R, 7 Mad, 548 
. Brahmans— 
Giving and receiving chi ш order to establish а 
valid adoption in a Brahman family, proof of the 
performance of the datta homam is not essential. 
‘The giving and receiving a boy who is capablo of 
being adopted is sufficient to constitute а valid adop- 
tion according to Hindu law. SINGAMMA v. VINJA- 
MURI VENEATACHARLU , ` . 4 Mad., 165 


l ДайАаж Brak 
In the case of Dakhani Brahmans, ће“ йаа 


rahmans in 
гоњ. — Among 


28, — — — — — — В 
Bombay — Adoption of brothers 
Brahmans in the Presidency of Bombay the perform- 


ance of the datta homam ceremony is not essential 
to the validity of the adoption of a brother's eon. 
VALUBAI v. GOVIND KASHINATH 


[L L. R., 24 Bom, 218 


(за ) 
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2. REQUISITES FOR ADOPTION—vontinued. 
39. Place for per- 
formance of ceremony.—Although, according to the 
Dattaka Mimansa, the ceremony of homa, or burnt- 
offering, is an essential pert of adoption, it is not 
necessary that it should take place in the dwelling of 
the adopted. Оомвло SINGH v. Mantas KOONWAR 
[8 Agra, 108 
80. Adoption by 
widow during pollution—Dicta in Shosinath 
Ghose v. Krishna Sunderi Dasi, I. L. 6 Cale, 
881: L. R.,7 I. А. 260, as to incidents of a formal 
adoption discussed. Observations on the necessity of 
datta homam in a ceremonial adoption among members 
cf a twice-born class, and on an adoption taking place 
during the pollution of the adoptive parent, RANGA- 
NAYAKAMMA е. ALWAR БЕТТІ 
(LL. R., 18 Маа, 214 
81, — — — — А Brahman took a 
boy in adoption, but died before the ceremony of 
дайа homam was performed. This и was 
formed after the death of the adoptive father by 
is widow. Held that the adoption was valid. SUB- 
BARAYAR v, SUBBAMMAL . I. L. R., 21 Mad., 497 


82. Validity of 
adoption without ceremonies among Brahmans.— 
Quere—Whethor an adoption is valid among Brah- 
mans without the performance of the essential 
religious ceremonies. BAYJI VINAYAKRAV JAGGAN- 
NATH SHANKARSETT v. LAKSHMIPAI 

LI. L. R., 11 Bom., 881 


88. Upasayana, 
Ceremony of—Second birth—Age of adoptee.—Aa 
‘understood In the Hindu law, adoption is itself a 
* second. birth” proceeding uy the fiction of law 
that the adoptee is “born again" into the adoptive 
family. The existence of male issue being favoured 
mainly for the sake of the parent’s beatitude in the 
future life, adoption is в sacrament justified under 
certain conditions when the natural male offspring 
is wanting. It is effected by в substantial adherence 
to ceremonies, but principally by the acts of giving 
and taking. Having taken place, its effect is the 
affiliation of the adoptee as if he had been begutten 
by his adoptive father, thus removing him from his 
natural into his adoptive family. In this manner, 
he is “ born again” into the adoptive family by the 
rites of initiation. According to Manu, in the case 
of the three “ twice-born" classes the turning point 
of the “ second birth,” which means purification from 
the sin inherent in human nature, is ге] uted by 
the ceremony of upanayana or investiture of the 
sacred thi hallowed by the gayatri, and until the 
performance of this ceremony, the person concerned, 
though born of twice-born parents, remains on the 
same lovel as а Sudra, The ceremony is, morcover, 
the beginning of his education in the duties of his 
tribe, as prescribed by Manu. Accordins to the 
Hindu law, as observed by the Benares school, the 
ceremony of upanayana, representing as it docs the 
second birth of a boy and the beginning of his educa- 
tion in the duties of his tribe, is also the ultimate 
limit of time when a valid adoption in the dattaka 
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form can take place. Adoption in that form implies 
that the second birth has taken place in the adoptivi 
family; and it cannot be effected after the boy's 
pos ne natural family ма lex ie died 
у the upanayana representing bis seco 
therein. The age of the boy is material only as 
determining the term at which the upanayana may 
be performed. Kerutnarain у. Bhoobunesree, 1 Sel. 
Rep., 161, and Ramkishore Acharj Chowdree v. 
Bhoobunmoyee Debea Chowdrain, S. D. А. Beng., 
1859, 229, referred to. Dharmo Dagu v. Ram 
Krishna Chimnaji, I. L. R, 10 Вот. 80, dissented 
from. GANGA SAHAI v. LEXHRAJ SINGH 
(LLB, 9 AIL, 358 
— —— — — — — Adoption among 
Brakmans—Datta homam, when it may be dis 
pensed with.—The ceremony of datta homam is not 
essential to valid adoption among Brahmans in 
Southern India, when шм ари father and son 
belong to the same gotra. Singamma v. Ramanuja 
Charlw, 4 Mad. 165, approved and followed. 
Shoshinath Ghose у. Krishnaswnderi Dasi, І. L. Ry 
6 Calc., 881, considered. GoviNDAYYAR v. Doma- 
вм. . . . LR, 0 Mad, 5 
35. Ceremonies is case of Bu- 
dras—Necessity for ceremony.— Quare—Whether 
religious ceremonies are necessary to make an adoption 
valid among Sudras, SRINARAIN MITTER г. KISHEN 
Sooxpzry Dast А . .11 B. L. В., 171 
[L R., L A., Вар. VoL, 149 
S. C. Мообимрво CHUNDER MITTRO v. KISHEN 
Ѕоохрсвү D; . №, В, 183 
36. Necessity for 
ceremonies.—A Hindu Sudra adopted tho рать 
his brother's son, in 1247 (1840), who, upon the death 
of his adoptive father, performed his sradh and 
obtained possession of all his property as such adopted 
son. The adoption had not been questioned except in 
1256 (1849), when the defendant sued the plaintiff, 
‘who was then still a minor, through his guardian, and 
obtained posscssion from the plaintiff of certain of the 
property of the deceased, on the ground that the adop- 
tion ат LS The ашир now, within twelve 
years of suc! possession, sued to recover Tonni 
stating that the decree in the former suit been obe 
tained by the defendant in collusion with the goardian. 
The defence was, that the adoption was invalid, the 
Proper ceremonies not having been performed. The 
Court refused to entertain such defence. Per BAYLEY, 
J.— Ceremonies which are necessary to be observed for 
в valid adoption among Hindus of the superior classes 
‘are not necessary in the case of an adoption by a Sudra, 
Tn the case of adoption by а Sudra of a brother's son, 
mere giving and taking may be sufficient to make 
the adoption valid. М№іттАхОхр @новв r, KRISHNA 
Doran бновв TB. L. B, 1:15 W. В. 800 
37. ——— — — — — Necessity of cere- 
mosies.—Among Sudras in Bengal, no ceremonies in 
addi! to the giving and taking of the child are пе- 
cessary to constitute a valid adoption. ВЕНАЗІ LAL 
MULLICK v. INDRAMANI CHOWDERANI 
[13 B. L. R., Е. B., 401: 81 W. R., 285 
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Affirmed on appeal in INDRAMANI CHOWDHRANI 
е. BERARI LAL MULLICK 
(LL. R., 5 Calc., 770: 6 C. L. R., 183 
[L R.T I А., 24 
Overruling BHAIRUBNATH SYE ©. MOHESH CHANDRA 
Buapusy 
[4 В, L. R., А. C., 163: 18 W. R., 168 
— . Adoptiom by 
widow under poll Among Sudras no religious 
ceremonies are essential to agoption, and consequently 
an adoption by в Sudra widow under pollution is not 
invalid. THANGATHANNI v, RAMU 
[L L. R., 5 Mad., 858 
39, Ceremonies 10 
complete adoption.—In a suit for confirmation of a 
right to adopt a son and to cancel deeds of agreement 
to give and receive the defendant's son in adoption, — 
Held that to complete an adoption there must be an 
actual giving and receiving, and that the execution of 
the deeds was not sufficient, SRINABAIN MITTER ©. 
Кавнкм SOONDERY Dast 
[3 B. L. R., А. C., 270: 11 W. R., 196 


In the same case on appeal to the Privy Council it was, 
however, held that the execution of the deeds, if they 
were deeds of gift and adoption, and not mere agree- 
ments to give and adopt, was sufficient, and that the 
fact that they were not interchanged was not necessary 
or important, SEEENARAIN MITTER c. KISHEN SOON- 
DERY DASSEE . . n BL R., 171 

CL. R., I. A., Sup. Vol., 149 


Srppzssory рав o. рооввл CHURN SETT 
[3 Ind. Jur., N. 8., 22: Bourke, О. C., 860 
40. —————— — —  — Execution of mu- 
tual deeds—Actual giving and taking of child.— 
Although it has been held that, in the case of Sudras, 
ne ceremonies except the giving and taking of the 
child are necessary to an adoption, yet it is not to be 
taken for granted that such giving and taking can be 
completed by the execution of mutual deeds without 
more; but semble that, according to Hindu usage, 
which the Courts should accept as governing the law, 
the giving and taking in such an adoption ought to 
take place by the father handing over the child to the 
adoptive mother, the latter intimating her acceptance 
of the child in adoption. In this case it was found 
on the evidence that it was not the intention of the 
parties to complete the adoption by the mere execution 
of the deeds. SHOSHINATH GHOSE е. KRISHNA- 
BUXDERI Dast 
[L L. B., 6 Calo., 381: 7 C. L. R., 818 
E.„ TL A., 250 


41. Ceremonies in case of Ksha- 
triyas—Necessity of religious ceremonies.— Among 
Kehatriyas in the Madras Presidency adoption without 
religious ceremonies is valid. Singamma v. Vinja- 
muri Venkatacharlu, 4 Mad., 165, followed. 
CHANDBAMALA PATTI MAHADEVI v. MUKTAMALA- 
PATTI MAHADEYI . -L L. R., 6 Mad., 20 


49. — — —— Necessity fo: rfc 
of РЕЧИ знат Д p oye, 
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a childless Hindu, by his will, directed as follows :— 
“ And as І am desirous of adopting a son, I declare 
that I have adopted К, third son of my eldest brother. 
My wives shall perform the ceremonies according to 
the Shastras and bring him up, and until that adopted 
son comes of age, those executors shall look after 
and superintend all the property, moveable and 
immoveable, in my own name or benami, left my me, 
also that adopted воп, When he comes to maturity, 
the executors shall make over everything to him to his 
satisfaction . God forbid, but should this adopted. 
son die, and my younger brother Nilrutton have more 
than one son, then my wives sball adopt a son of his. 
If at that time Nilrutton has not a son eligible to. 
adoption, they shall adopt another son of Saroda, and 
the wives and executors shall perform all the afore- 
mentioned acte" In а suit by one of G's widows вв 
heir of her husband to set aside his will and recover 
half his property, it appeared that the above-men- 
tioned ceremonies had been performed by one widow 
only. Held that according to the true construction 
of the will (which was established by the evidence) 
there was a gift of his property by the testator to в 
designated person independently of the performance 
of the ceremonies. Quere— Whether the perform- 
ance of the ceremonies was essential to the complete- 
ness of the adoption ; and if so, whether one widow 
was cffectnally empowered to perform them. Мирноо- 
MONI DEBYA ©. SARODA PERSHAD MOOKERJER 
Е.,3І A, 258: 26 W. R., 91 
48. Proof of performance of 
ceremonies — Ecidence.—In a case to sct aside an 
adoption on the ground that the ceremonies had not 
been performed, where there was satisfactory evidence 
showing that the adoption had been continuously re- 
cognized for a series of years, and that the party 
adopted had been in possession, either in person or 
through his guardian, of the property in dispute,— 
Held that the Court might well dispense with formal 
proof of the peformance of the ceremonies, unless it 
were distinctly proved, on the part of the plaintiff, 
that the ceremonies had not been performed. SABO 
ВЕЖА ©, Nanacun MAITI 
[2 B. L. R., Ар, 51: Ц W. В., 380 
Снотрнвт НЕЕВАВОТООМАН v. BROJO SOON- 
ров Вох. . € .  » 18 W.R,7T 


Authority to 
it is satisfied that permis- 
tion to adopt existed, will exact slight proof of per- 
forinance of ceremonies ; but it cannot conversely, from 
the due observance of ritual forms, infer that the 
husband's authority has been really obtained. Ra- 
DHAMADHUB GossAIN ©. RADHABULLUB GOSSAIN 

П Hay, 811: 2Ind. Jur., О. В., 5 


45. —————— Subsequent performance of 
coremonies—Omission to perform ceremonies at 
adoption.—Quare— Whether, where the ceremonies 
of an adoption are not performed at the proper time, 
the omission can be subsequently supplied. INDRO- 
MANI CHOWDHRAIN г. BEHARILAL MULLICK 

[L L. R., 6 Calc., 770: 6 C. L, R., 188 
L.R,71.A,94 


44. 
adopt.—The Court, whi 
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48. Portion of cere- 
monies performed by relation, not by widow.— 
Where widow performs tho principal part of the 
adoption ceremony,—namely, the gift and acceptance, 
—the fact that at her request the religious part 
of the ceremony is completed by a relation does not 
vitiate the adoption, — LAXSITMIBAI є, RAMCHANDRA 
590 


47, — Q Gift and accept- 
ance— Ceremonies of adoption.—In the case of an 
adoption under the Hindu law, if there is evidence of 
gift and acceptance, and it is further shown that the 
adoptee has been recognized for a number of years and 
placed in possession of property, the Court may 
dispense with the formal proof of the performance of 
the ceremonics of adoption, Vyas CHIMANLAL г. 
Vyas ВАМСЫАНОВА . L L. R., 84 Bom, 473 


3. WHO MAY OR MAY NOT ADOPT. 


48. ——. Childless Hindu—0s/igation 
to adopt а son. — A childless Hindu is bound to adopt 
в son if at all anxious for his own salvation, and what 
is required to be done for that end is not optional 
with him, but an imperative obligation. — RAJENDRO 
NABAIN Гановвв о. SARODA SOONDUREE DEBIA 

W. B., 548 


49. Husband or widow after 
his death—Modes of adopting.—An adoption may 
be made either by а man in his lifetime or by one of 
his wives after his death under a power conferred 
upon her for that purpose by her husband, НоввА- 
DHUN МООКЕВЗВЕ v. MOTHOORANATI MOOKERJER 

[7 W. R., P. C., 71: 4 Moore's I. A., 414 


50. ————— Widow succeeding as heir 
of son—Effect of, on right to adopt.—A widow 
succeeding as heir to her own son docs not lose the 
right to exercise tho power of adoption. BYKANT 
Мохкк Вох с. KRISTO SOONDEREE Roy 

(7 W. R., 392 


51, ————— Giving in adoption — Mother 
—Paternal grandfather.— When the natural father 
is dead and the mother is living, she is the ouly person 
who can give in adoption. The Hindu law doos not 
authorize the paternal grandfather or any other per- 
son to give in adoption in such a case, COLLECTOR 
ov SUBAT c. DHIBSHINGJI VAGHBAJI 

[10 Bom., 235 


See KEKCHAWA v. Nincara 10Bom., 265 note 


52. Joint giving by 
Sather and mother—Brother—Consent of father.— 
—Amongst Hindus in the Presidency of Bombay, а 
valid gift in adoption cau be made only by the natural 
Sather or mother of the sou given or by them both 
‘conjointly. They cannot jointly or severally delegate 
that authority to another person so as to validate a 
gift by him, made after they are both deceased. 
‘Therefore, в gift in adoption by the brother of the 
adoptco after the decease of his father and mother, 
though made with the previous assent of his father, 
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was held to be invalid. BAsHoTIAPPA BIN BASLIN- 
ФАРРА t. SHIVLINGAPPA BIN BALLAPPA 


[10 Bom., 268 
58, —_——— Adoption among Jains— 
Deed of adoption, Validity of —Authority of widow. 
—A В, a member of the community of Jains of 
Marvadi origin, who form part of the inhabitants of 
г in the Deccan, died without leaving 

natural born issue and without adopting any child. 
His wife, who survived him, resolved shortly before 
her desth on adopting the son of C D, a brother of 
A B, but did not live to carry her intention into 
effect. After her death, C D and E Р (another 
brother of 4 B), with tho assent of the Panch or 
senior members of their community, went through a 
ceremony of giving the boy in adoption to the de- 
ceased 4 В and his deceased wife, and an instrument. 
of agreement wholly founded upon that adoption 
was executed by ЕРЮ С D, and affected to deal 
with the property, moveable and immoveable, of 4 B. 
Held that the adoption was invalid, and that the 
instrument of agreement fell together with it, Adop- 
tion among Jains is, in the Presideney of Bombay, 
regulated by the ordinary Hindu law, as is their suc- 
cession to property generally, notwithstanding their 
divergence from Hindus in matters of religion ; and 
Hindu law docs not allow any one but the widow to 
act vicariously for the man to whom the son is to be 
affiliated ; the widow is delegate either with express 
or implied authority, and cannot extend that sutbor- 
ity to another person, so as to cuable him to adopt а 
eon to her husband after her decease; not only 
giving, but an acceptance by the man or his wife or 
widow, manifested by some overt act, being necessary 
to constitute an adoption by Hindu law. BHAGVAN- 
DAS TEJMAL v. BAGMAL alias HIRALAL LACHMI- 
ANDAS + + + «+ 10 Bom. 941 


54. Death of only son 
leaving widows in lifetime of father —Subsequent 
death of father—Vesting of father’s estate in son's 
widows—Adoption by son's senior widow without 


left two widows, an adoption by the senior widow 
after the father’s death is valid, although the younger 
„widow does not consent and although such adoption 
divests the estate which she has inherited from her 
father-in-law. The authority of a widow to adopt is 
at an end when the estate, after being vested in her 
son, has passed to the son's widow. An adoption by a 
widow in а divided family cannot divest any estate 
other than her own and her co-widow’s except, perhaps, 
with the consent of the heir in whom the сабаќе has 
vested. AMAVA о, MAHADGAUDA 
[L L. R., 22 Bom. 416 
55. Members of Talabda Koli 
caste—Absence of spiritual motives for adoption.— 
It is not a necessary consequence of the circumstance 
that the spiritual motiv adoption, which existe 
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8. WHO MAY OR MAY NOT ADOPT—continwed. 
amongst the higher castes of Hindus, has no influence 
upon the Talabda Koli caste, that its members 
may not lawfully adopt. BHALA NAHANA с. PARBHU 
Har. . . . LL B,2 Bom, 67 


56. , Naikinds (dancing girls)— 
Adoption, Invalidity of—Want of presupposition 
of husband.—The plaintiff and the defendant were 
naikins. The plaintiff, as the adopted daughter of 
the first defendant, sued to recover в share of the 
property in the hands of her adoptive mother which 
‘she (plaintiff) alleged to be family property. Held 
that adoption by naikins cannot be recognized by 
Courts of law, and confers no right on the person 
adopted. An adoption by а woman presupposes в 
husband to whom she adopte as her representativo, 
and a naikin, while she remains a naikin, can have no 
husband. MATHUBA NAIXIN с. Ево NAIKIN 

[L L. R., 4 Bom, 545 

B7.——— — Adoption by muito Power 

minor to adopt or give permission to adopt —Age 
ева а рте to the Hindu law prevalent 
in Bengal, в lad of the age of fiftcen is regarded as 
having attained the age of discretion, and as com- 
petent to adopt, or to give authority to adopt, в son, 
УзмоовА Dassya е, BAMASUNDARI DASSYA 


[L L. R, 1 Calc., 289: 35 W. R., 335 

L. R., 3 L A. 78 

58. Age of discre- 
tion.—An adoption is not invalidated by the mero 


fact of the adoptive father being a minor, if he 
has attained the years of discretion, Such an adop- 
tion is not attended by any civil disability. BAJEN- 
DRO NARAIN LAHOREE г. SARODA SOONDUREE DEBIA 
[15 W. R., 548 
' B9. Minor widow.— 
A widow, although a minor, is competent to adopt а 
воп. MONDAKINI DASI с. ADINATH DRY 
[L L. R., 18 Calc., 69 
60. ———--- Adoption by widower— 
Validity of adoption.—An adoption by в widower is 
valid according to Hindu law. NAGAPPA Upara e. 
BUBBA SASTRY . . . . 8 Mad., 867 
CHANDVASEKHARUDU r. ВВАМНАННА 
- [4 Mad, 270 
61. Adoption by an unmarried 
man.— Adoption by an unmarried man is not invalid, 
GOPAL ANANT v. NARAYAN GANESH 
[L L. R., 13 Bom., 839 


69. ————— Adoption by man who has 
never married—Validity of adoption.—Semble 
— The Hindu law does not prohibit an adoption by а 
man who has not been married. CHANDYASEKHA- 
BUDU v. BRAMHANNA . . . 4Mad., 270 


63. Adoption by husband with 
knowledge of wife's pregnancy— Valid& y of 
adoption.—An adoption by в Hindu with knowledge 
of his wife's pregnancy is not invalid. Narayana 
Reddi v. Vardachala Reddi, Mad. S. D. A., 1859, 
p. 97 dissented from, NAGABHUSHANAM v. SESHAMMA 
Gano . . . LR, 8 Mad, 180 
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64. —————- Adoption during wife's 
pregnancy—Posthumous гот, Rights of, in fami 
property— Will limiting legal share of such son. 
"The adoption of а son by а childless Hindu is valid, 
although at the time of adoption his wife is pregnant. 
The possibility that a son may afterwards be born to 
him does not invalidate the adoption. A posthumous 
ton takes the family property by right of survivor- 
ship, on the principle of relation back to the time of 
the father’s death, which applies in the в саве 
of inheritance and partition, and the rights of such a 
son stand on the same footing as those of a son in esse 
at the time of the father's death. A father therefore 
can no more interfere by his will with the right of a 
posthumous eon to his share of the family property as 
fixed by law than with tho right of a son in esse at 
the time of his death. An adopted son stands in tho 
position of a natural son, subject to having his share 
reduced to one-fourth in the event of a natural son 
being subsequently born. R died, leaving him surviv- 
ing his widow, who was then pregnant, and the defen- 
dant, whom he had adopted, а few days before his 
death. By his will Е directed that, in the event of 


i 
8 
E 
E 
3 


prejudice of the plaintiffs right ва а son, was also 
invalid. Held that the adoption of the defendant 
by R was valid, notwithstanding that R's wife was 
pregnant at the time of the adoption, Held also 
that 2’s will was inoperative in so far as it reduced 
the plaintiff's share to a moiety of the property. On 
the birth of the plaintiff, the defendant, as the adopted 
son, became by Hindu law entitled only to one-fourth, 
the plaintiff, a the natural son, taking the other three- 
fourths, HANMANT RAMCHANDRA ©. BHIMACHARYA 
(I. L. R., 18 Bom, 105 

65. — — — Vaishya who has under- 
gone the ceremony of Vibhut Vida—Csstom 
аз to incapability to adopt.—There is nothing in the 
Ъсокв of authority amongst Hindus to show that a 
Vaishya who has undergone the ceremony of Vibhut 
Vida is incapable of adopting а son. If custom to 
that effect exists, it should be eed by satisfactory 
evidence. MHALSABAI v. VITHOBA KHANDAPPA 
бмв. . € 7 Bom., Ар, 96 


66. Adoption by leper—Vali- 
dity of adoption.—The Hindu law доев not prevent 
a leper from giving his son in adoption. ANUND 
Monvx MozooxpAE с. GOBIND Снохрев Mozoom- 
DAR. . . . . W. В, 1804, 178 


67. —— Person under pollution 
from death of relative— Validity of adoption.— 
Objection that the respondent's adoption was not valid 
because the adopted son was the son of a sister, and 
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8. WHO MAY OR MAY NOT ADOPT- continued. 
also because it was made when the adopter was under 
pollution in consequence of the death of & relative. 
Upon a conflict of evidence as to the time of the 
relative's death, the Privy Council decided in favour 


ofthe respondent. The period of pollution, according 
to Hindu law, is sixteen days. RAMALINGA PILLAI ©. 
Supasiva Ришат . 1 W. R., P. 


"[8 Moore's I. А., 506 


. Widow whose 
Ausband's corpse has mot been removed— Adoption 
during pollution of adoptive parent —Contract Act 
(IX of 1872), гг. 16, 16—Coercion— Undue in- 
,— The minor widow of a deceased Hindu of the 
‘omati or Vaisya caste (who had authorized her to 
‘adopt в son) cot |y accepted a boy as in adoption 
from his natural father, who (semble) belonged toa 
different gotra from her deceased husband. There 
were no formal declarations of giving and taking the 
child, and datta homam was not performed, АЁ the 
time when the child was handed over to the widow, her 
husband's corpso was still in the house, and the 
relatives of the child and other members of the caste 
obstructed the removal of the corpse until the child 
had been accepted as above and the widow had 
executed в deed of adoption. Held that there was no 
valid adoption by the widow. Per Cur,— Obstructing 
the removal of a corpse by the deceased'siwidow or her 
uardian unless she made an adoption and signed a 
ment is an unlawful act, and amounts to 
“coercion” snd “undue influence,” such as are 
defined by s. 16 or 16 of the Contract Асі. Dicta is 
Shosinath Ghose v. Krishna Sunderi Dasi, I. І. By 
6 Сас. 881: І. B.,7 I. A., 250, as to incidents of в 
formal sdoption discussed. Observations on the 
necessity of datta homam in a ceremonial adoption 
among members of a twice-born clase, and on an adop- 
tion taking place during the pollution of the adoptive 
parent, RANGANAYAKAMMA г, ALWAR SETTI 
[L L. R., 13 Маа, 214 


69. Adoptive mother 
under pollution Adoptice mother of same gotram as 
natural father—Subsequent datta homam— Absence 
of natural father at gue Һотат— Validity of 
adoption —Estoppel.—ln a suit to recover possession 
of certain land to intiff claimed title as 
the adopted son of & Saraswati Brahman, it 
appeared that ho had been taken in adoption by the 


widow of the deceased acting on tho authority of her 
late husband that datta homam was performed subse- 
quently, and that the plaintiff bad since been recog- 
nized as the adoptive son of the deceased aud bad 
acted accordingly during а period of twenty-five years 
The defendant was in possession under a claim of title 
asa reversionary heir, the widow having died shortly be- 
fore suit. It appeared further (1) that the widow was 
under pollution at the time of the plaintiff's adoption, 
but the pollution had ceased at the time of the байа 
homem ; (2) that the natural father was not present 
at the time of the datta homam, but his wife took part 
in the ceremony with his consent. Semble—Neither of 
the last-mentioned circumstances invalidated the adop- 
tion, but guere—whether the adoption was not invalid 
for the reason that the plaintiff's adoptive mother was 
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by birth а member of the same gotram as bis natural 
father. Held on the evidence that the defendant was 
estopped from denying the validity of the adoption. 
SANTAPPAYYA t, RANGAPPAYYA 

[L L. R., 18 Mad., 397 
Unchaste widow—Incompe- 
—A Hindu widow, who has become 
te, is living in concubinage, aud is in a state of 


[os 
pregnancy resulting from such concubinage, is income 


petent to receive son in adoption. SAYAMALAL 
Durre.Savpammr Dast . 6 B, L. R., 368 


But see THANGATHAMIE v. RAMA 
I. L. R., 6 Mad., 358 
where the parties, however, were Sudras. 


т. 7 7 РА 
widow after vesting of estate, Effect of, on power о) 
adoption— Suit to set aside Ад в “ied, 
leaving him surviving his widow Y and his undivided 
son R, who subsequently also died, leaving him sure 
viving his widow P aud a son У, who died shortly 
afterwards, У adopted the plaintiff, and immediately 
afterwards P adopted the defendant. The plaintiff 
sought to set aside the adoption of the defendant, 
alleging that it was invalid, inasmuch as it took place 
subsequently to his own adoption, and because of P 
being an unchaste widow. The Court of first instance 
rejected the plaintiff's suit, holding his adoption 
invalid. The lower Appellate Court reversed the 
decrce of the Court of first instance, and remanded the 
suit for re-trial. From this order of remand the 
defendant appealed. On a] to the High Court,— 
Held that the adoption of the plaintiff was invalid. 
After the death of R, his estate vested in his widow 
Р, the adoptive mother of the defendant. Her exis 
tence and the vesting in her of her husband’s estate 
rendered the elder widow У incapable of adopting. 
"The estate, having thus vested in P, would not be 
divested by her subsequent unchastity, and therefore 
the inquiry into her chastity was irrelevant. Kxenav 
RAXMRISHNA с. GOVIND GONESH 

[L L. R., 9 Bom., 94 


79. ——— Untonsured widow—Vali- 
ачу of adoption—Conflicting opinions of Shastri 
as to validity of adoption.—In a suit to uphold the 
validity of an adoption made by the defendant 
of the plaintiff, the defendant admitted that she had 

formed certain ceremonies which she intended to 
be an adoption of the plaintiff as son of 7; but ће 
alleged that at the time of the said adoption she had 
not, nor had she since, undergone tonsure; and 
that, according to the custom of tho Daivadnya com- 
munity, to which she and the plaintiff belonged, 
a widow could not adopt until her bead had undere 

е tonsure. She also stated that the majority of 

caste bad declared the said adoption to bo invalid, 
and she submitted the question as to its validity to 
the Court. Held that the adoption of the plain- 
tiff was a valid adoption. From tho evidence 
it appeared that the requisite roligious cere- 
monies "had been performed. Before the defen- 
dant took part in them, Shastris were consulted as to 
whether the defendant, while untonsured, could 
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properly do so, and on making certain expiatory 
gifts she was pronounced competent. Under such 
circumstances, the Court could not hold her to be 
Even if other Shastris were of а 
ion, в Civil Court could not decide 
between conflicting opinions upon such a question of 
ecclesiastical etiquette. If an adoption be performed 
with all requisite rites, with the assistance of pricsts 
and in accordance with the opinions of Shastris, the 
Court will uphold it, even against the opinions of 
other Shastris expressing or entertaining contrary 
views, Влул VINAYAKRAY JAGGANNATH SHAN- 
XARETT г. LAX8HIMIBAI I. L, Е., 11 Bom, 381 
18. - - Delegation of 
authority to adopt—Ceremony of adoption.— 
Under the Hindu law, the widow only can adopt a son 
to her husband, and she cannot delegate this authority 
to any other relation. Whore a widow performs the 
principal part of the adoption ceremony—namely, 
the gift and acceptance,—the fact that at hor request 
the religious of the ceremony is completed by a 
tion does not vitiate the adoption. Та the case 
young widow, the fact that she was untousurod at 


of 
the time of the adoption is not such в disqualification 


LAKSHMIDAI v. RAM- 


as vitiates the adoption, 
І.І. R., 23 Bom., 590 


CHANDRA. . . 


74. ———— Rights of adoption of elder 
widow—Adoption by younger widow without 
eonsent of elder widow invalid, although child 
selected by both widows—Right of selection—An 
adoption by a younger widow, without the con- 
sent of the eldest widow, of а boy who has 
previously been selected by all the widows for 
adoption cannot be supported against the wish of the 
eldest widow. А younger widow cannot adopt 
without the cousent of the elder. Held that the 
right of the elder widow was not merely a right of 
selection. Adoption, of course, implies sclection of 
the child, but there is not complete adoption until 
the mutual acts of giving and receiving the child are 
accomplished, and until they take placo, there is 
necessarily a locus penitentia for tho elder widow 
of which sho may avail herself, although contrary 
to the wishes of the other widows, by changing her 
mind and selecting another child. То Lold tbat any 
one of the junior widows might perform the formal 
act of adoption of the selected child whenever it 

leased her would be tantamount to enabling her to 
Forco the hand of the elder widow aud compel her to 
complete the adoption which, at the most, was only 
in fleri. В died in 1865 without a son, leaving three 
widows, riz. L, A, and С, of whom L was the eldest 
and C the youngest. The plaintiff was unanimously 
aclected by the three widows for adoption after the 
death of their husband. The unanimity coutinued 
down to May 1866; but on the 30th June 1866 L 
declared that, if the plaintiff were adopted by C, she 
would not consent to it. On the lst July 1866, C. 
adopted the plaintiff without the consentof Г. On tho 
12th August 1869, L adopted the defendant. On the 
10th August 1881, the plaintiff filed this suit against 
the defendant, alleging himself to be B'a adopted son 
and as such claiming possession of B's property, He 
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did not deny the factum of the defendant's alleged 
adoption on the 12th August 1809, which consti- 
tuted (the plaintiff allegod) his cause of action. 
The defendant contended that he himself was the 
adopted son of В, having been adopted by L, the 
вспіог widow. Не insisted that the plaintiff's 
adoption was invalid, having been carried out without 
the consent of L, the senior widow. He further 
contended that the plaintiffs claim to the property 
was barred by limitation, it having been in possession 
of himself (the defendant) and L for more than 
twelve years before this suit was filed. Held that 
the plaintiff was not the rightfully adopted son of B, 
and therefore was not entitled to the property in 
dispute. His adoption by C, the youuger widow, 
without the conseut of L, the senior widow, was 
invalid, РАРАЛЬАУ ©. КАМВАУ 
[L L. R., 18 Bom., 160 
75. ——— Adoption by a mother 
after the death of her son who has left 
neither child nor widow.—Under the Hindu 
law, a mother is competent to adopt when her son 
dies leaving no widow or other heir nearer than 
herself, GavDAPPA ©. GIRIMALLAPPA 
(LL.B, 19 Bom., 331 
76. ———- Adoption by widow, but 
ceremonies performed by deputy by uncle 
— Validity of adoption.—Where a mother, in pursu- 
ence of the promise of her deceased husband, allowed 
her son to be adopted, but did not herself attend at 
the adoption ceremonies to give him in adoption, but 
commissioned her uncle to give the boy on her be- 
half, it was held that the adoption was not on that 
account invalid. ViJIARANGAM о. LAKSHUHAN 
[8 Bom., О. C., 244 
71. —— —— Adoption with consent of 
father, but ceremonies performed by deputy 
—Validity of adoption.— Where the father of a 
boy gave his formal consent to the adoption of his 
воп, but was prevented by sickuess from attending 
the adoption ceremony, aud delegated to his brother 
the duty of making the presentation, it was held that 
the adoption was nevertheless valid. — JAMNABAI v. 
Rayouanp NAHALCHAND L L. В., 7 Bom., 229 


78. ———— Adoption made by brother 
in pursuance of father’s agreement — Va/i- 
айу of adoption.—In pursuance of в promise made 
by his father, 4 gave his younger brother away in 
adoption. Held that the gift was valid. VENKATA 
с. SUBHADRA o 7 маа, 548 


ТӨ. ——— Son, Adoption by—Son’s 
power to adopt—Impartible estate—Failure to 
prove alleged custom in a family against adoption— 
Invalid agreement between father and father's 
brother, in a joint family, contrary to rights of 
zon already born.—Two brothers, undivided ander 
the Mitakshara, the family estate being an impartible 
zamindari in the possession of one of them who had a 
son, contracted with each other that, in the event of 
an indofinite failure of male issue in the line of either 
of them, the estate should descend in the line 


( 3193 ) 


HINDU LAW—ADOPTION—continued. 
3. WHO MAY OR MAY NOT ADOPT—continued. 


of the brother having aurasa (self-beyotten) issue, 
and should not be alicnated from the line of thelatter 
by adoption. Held that this contract did not bind 
the son not to adopt, or exclude from the inheritance 
a son adopted by him. Such a stipulation was c 
trary to the law declared in the Tagore case, 9 B. L. 
B., 877, and was incffectunl to prevent the sou's 
exercising his right of adoption. ^ SURIYA Rav г. 
Rasa or Pirrarve . І. L. R, Ө Mad., 409 
[L. R., 13 I. Å., 07 


80. Adoption by wife— Sanction 
to wife to adopt in husbanl’s lifetime.—According 
to the highest authorities in repute in the Maratha 
country, the express sanction of the husband is i 
dispensable to render valid an adoption made by the 
wife in his lifetime, Comparative weight, as legal 
authorities on this side of India on the question of 
adoption, of the Mitakshara, Mnyukha, Dattaka 
Mimansa, Dattaka Chandrika, Smriti Chandrika, 
Viramitrodaya, Dharmasindhu, and the Nirnayasindhu 
Poiuted out. Dictum in the case of Collector of 
Madura v. M.Ramalinga Sathapati, 2 Mad., 220, 
“that the opinion of Devanda Bhatta must have heen 
that the assent of the husband stood upon precisely 
the samo footing, and was of the same scope, in the cases 
of giving and receiving ” (by the wife in adoption) 


questioned, NARAYAN BABAJI г, NANA MANCHAR 
[7 Bom., А. C., 158 
81. Power of wife 


to give inadoption—Consent of Government fo adup= 
tion— Nonzfulfilment of conditions of aduplion— 
Mistake.—According to the Hindu law prevailing in 
the Bombay Presidency, a wife is not competent to 
ve her son in adoption against the will, express or 
plied, of her husband, the father of that son, or 
under circumstances from which the husband's dis- 
sent can be inferred. КАХОСВАІ e. BUOGIRTHTRAT 

(LLB, 3 Bom., 377 


82. —— ——— Adoption by widow— 
Authority of hushand= Consent of sapindas—A 
widow cannot make a valid adoption without cither 
the authority of her husband or the consent of the 
sopindas. ÅRUNDADI AMMAL v. KUPPAMMAL 

3 Маа, 288 
E Authority of 
hushand—Ceremonies, Performance of.—In cases 
of adoption in the Dattaka form, it must be proved 
that the widow bad the authority of her husband to 
adopt, and that she made the adoption when the 
boy adopted was under six years of aye, and with the 
prescribed ceremonies. ОомвАо SINGIN v. MANTAB- 
KOONWAR . . M ES 3 Agra, 108 

84. ——— — ——À— Authority of hur 
band— Bareilly law.—In tho district of Bareilly the 
authority of the husband is essential to the validity 
of an adoptio. Haturw CAULL SINGH г, 
Коомлв GuwsmsaAx Sixom б W. В. P. C., 69 

85. - - Prohibition by 
husband—Effect of an adoption by widow—Fraud 
—Concealment of rights from widow. -А Hindu 
widow has no power to adopt в son to her deceased 
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husband if she has been expressly prohibited from 
doing so by her husband in me. Quare 
whether, according to the Maratha верю, she can 
adopt without the authority of her husband given 
prior to his decease. Where a Hindu childless 
husband, when at the point of death, positively 
refused to adopt a son, and died without retracting 
that refusal, it was held that а subsequent adoption 
by his widow was null and void, as authority from 
lur husband to adopt could not in such a case ho 
implied (per WzsrkoPP, /.). Dictum of the High 
Court of Madras, “ that the opinion of Devanda Bhatta 
must have heen that the assent of the hu id stood 
upon the sume footing, and was of the scope, in the 
case of giving and receiving ” (a son in adoption by 
the wife) questioned. Where an adoption by a 
young Hindu widow is sct up against her and to defeat 
er rights, the Court will expect clear evidence that 
atthe time she adopted she was fully informed of 
those rights, and of the effect of the act of adoption 
upm them; and if it find that fraud or 
cajolery was practised пров the widow to induce her 
to adopt, or that there has been suppression or con- 
ccalment of facts from her, it will refuse to uphold 
the adoption, ВАТАВАТ г. BALAURF VENKATESH 
Кама Karr. . 7 Bom., Ap., 1 


86. —————— Authority to 
adopt—Kinsmen, Consent of—Prohibition to adopt. 
—According to the Hindu law current in th 
vida country, a widow not hay 
ission may, if duly ^ 
орі a son to him. ‘The question, —who are the kins- 
шеп whose assent will supply the want of positive 
authority of the deceased husband? – must depend 
upon the circumstances of the family in cach case. 
There must be such evidence of the assent of the 
kinsmen as suffices to show that the act is doue by 
the widow in the oná fide performance of в reli- 
gious duty, and not capriciously, or from a corrupt 
motive, "The widow cannot adopt where there is a 
prohibition by the husband, direct or implied, Cor- 
LECTOR OP MADURA v. MUTU RAMALINGA SATHU- 
ratay 1 B. L, В., Р.С.,1: 12 Moore's I. A., 397 

[10 W. R., P. 6,17 


$. С. in Court below COLLECTOR OP MADURA г. 
Morro Vava RaovxADA Мотто RAMALINGA 
ЗЕТНОРАТЕ. ANANDAY! alias KUNJARA NATCHIAR г. 
PARVATAVARDANI NATCHIAR . 8 Mad., 206 


87. ————— — — — Mithila Law— 
Consent of husband to adoption by widow.—Under 
the Hindu law current in Mithila, a Hindu widow 
has power to adopt a son in the kritrima form, with 
or without her husband's consent, but such son would 
not, by virtue of such adoption, lose his position in 
his own family, nor would he succeed to the property 
left by the husband of his adoptive mother, but 
would bo considered her son, and entitled to succeed 
toler only. COLLECTOR OF TIRHOOT v. HURROPER- 


SHAD MOHUNT . * . ТМ. В, 500 
Sumo KoornEB e. JOOGUN SING. ВоорЕЕ SINGH 
v. Всвонт KOOEREE etie W. B., 155 
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Authority of hus- 
band— Permission of relatives or younger widow 
'— Maratha country.—In the Maratha country a 
Hindu widow may, without the permission of her 
husband and without the consent of his kindred, adopt 
ason to him if the act is done by her in the proper 
bond fide performance of а religious duty, and 
neither capriciously nor from a corrupt motive. Ап 
elder Hindu widow hasthe power to adopt a son to her 
deceased husband without the consent of в younger 
widow. RAEKHMADAI v. RADHABAT 
[5 Bom., A. O., 181 
80. —— — — — — — Adoptios by а 
widow whose husband died while a minor—Implied 
authority from minor Àusband— Adoption from 


froma corrupt motive. But the adoption must not 
have been expressly forbidden by the husband and 
must not have the effect of divesting an cstate already 
vested in a third person. There is no reason for 


drawing any distinction, as the general law, 
between Gujarat and the Maratha country properly 
so called. Apart from local or caste custom, the 
general law in Gujarat must be taken to be as 
stated in Rakhmabai v. Radhabai, 6 Bom, A. C., 
181. A widow has implied authority from her 
husband to adopt, even though her husband be a 
minor, Where a widow adopte, there is a presump- 
tion that she has performed the duty from proper 
motives, and the onus lies heavily on him who 
seeks to set aside the adoption on the ground of 
corrupt motive. А Hindu widow in Gujarat having 
adopted в son to her hushand, who died before 
the completion of his sixteenth year, and who was 
separated from his brother,—Held that the adoption 
was valid. The authority of the husband to adopt 
may be implied, although he was a minor at the 
time of his death. If adoption by в widow be a 
meritorious act * beneficial to her husband's soul,” 
assent should be implied in the case of в minor 
husband, as well as in the case of one who had 
attained his majority. A Hindu widow having 
adopted a son about cight years after her husband's 
death, during her last illness when she was confined 
to her bed,—Held that that circumstance alone did 
not afford any sufficient reason for supposing that she 
was not actuated by the sense of the duty she owed to 
her husband. The fact that the adoption was made 
On an inauspicious day showed the anxiety of the 
widow toadopt, but not the motive, PATEL VANDRA- 
VAN JEKISAN v. PATEL MANILAL CHUNILAL 
[L L. R., 16 Bom., 565 
90. Motives of widow 
in adopting— Adoption from corrupt motives— Pre- 
sumption.—In Bombay, according to the authoritics, 
if it сап be predicated of an adoption by a widow 
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(in в case where the consent of the husband's kinsmen 
is not required) that the ceremony has been performed, 
not as в religious duty, but from sinful and 
corrupt motives, it is on that account invalid, and 
the authorities appear to impose upon the Court the 
duty of inquiring into the motives of the adopting 
widow where her motives are called in question 
Whether the presumption that an adopting widow 
has performed her duty from proper motives ought or 
ought not to be deemed an irrebuttable presumption, is 
a question which still remains to be judicially decided. 
The fact that tbe motives of the widow wero of а 
mixed character is not sufficient to rebut the presump- 
tion—Patel Vandravan Jekisan у. Patel Manilal 
Chunilal, І. L. Ry 16 Вот, 565. The fact that 
the widow has made terms for herself with the father 
of the boy to be adopted, or that she has solicited a 
boy whose father will be likely to accede to her wishes, 
is not sufficient to render the adoption invalid— 
Bhaiya Ralidat Singh v. Indar Kunwar, I. L, Buy 
16 Cale, 656; Chitko Raghunath Rajadikeh v. 
Janaki, 11 Вот. Н. C., 199. Where » widow bad 
adopted в son, aud it was found by the Courts that, 
unelss she had been assured by the father and 
guardian of the adopted boy that she would receive 
34,000, she would not have adopted him, but it 
was not found that she had not the special benefit of 
her husband in view when she made the adoption,— 
Held that the presumption that she made the 
adoption from motives of duty was not rebutted, 
and that presumption should be allowed to prevail. 
MAHABLESHYAR FONDBA е. DURGABAI 
(LL. В., 22 Bom., 199 
91, — — — — — — — — Motive in adopt- 
ing—Adoption made by a widow to defeat the 
claim of her co-widow to a share in her husband's 
estate—Validity of such adoption.—An adoption 
made by a Hindu widow is not invalid, merely 
because it is made with the object of defeating tho 
claim of sonm LA sbare in her husband's 
property. BHIMAWA v. SANGAWA 
[L L. R., 83 Bom., 206 


92. Motives in mak- 
ing adoption.— Held by a Full Bench (Hosxina, J., 
dissenting) that in the Bombay Presidency a widow 
having the power to adopt, and a religious benefit 
being caused to her deceased husband by the adoption, 
any discussion of her motives in making the adoption 
is irrelevant. RAMOHANDRA BHAGAVAN ©. MULJI 
МАМАВНАТ . . . LL R,99 


98. — — — — — — Consent of kind- 
red— Validity of adoption.—Quare—W hether the 
ruling in Collector of Madura v. Mootoo Ram- 
апда Sathupathy, 12 Moore's I. 4. 897, 

ies to cases governed by the Mitakshara law 
Korthem Indis, end whether an adoption made by 
a widow after the death of the husband without his 
express consent, but with the consent of his near 
Kindred, is valid, or whether the recognition of the 
adopted son by the next reversioner would likewise 
render the adoption valid. LALA PARBHULAL c. 
Myung. . . LL.R. 14 Calc., 401 
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94, ——— —  ——— ——— Widow adopting 
to her deceased husband, with consent of sapindas 
L Effect of estate having already vested im the 
widow of a воњ А son's widow having obtained 
her widow’s catate in the property inherited by her 
deceased husband from his father, the widow of that 
father cannot adopt a son to the latter, whether she 
acte under authority from her husband or as widow 
with the assent of sapindas. ‘That the power of the 
father’s widow to adopt a son to him is brought to 
an end upon the vesting of the estate in the sons’ 
widow was decided in Bhoobun Moyee Delia v. 
Ram Kishore Acharj Chowdhry, 10 Moore's I. 4» 
179, and Padmakumari Debi v. Court of Wards, 


т. L. В. 8 Cale, 808: L. R48 І. A» 229. 
THAYAMMAL г. VENKATARAMA 
[L L, В. 10 Mad., 205 


95. Consent of kins- 
men— Dicesting of estate,—Although, as a general 
Tale, the adoption by в Hindu widow of в son to her 
deceased husband is in the Maratha country good 
without the consent of her husband's kinsmen, when 
the estate of her husband is vested in her or in her 
aud her co-widow jointly, yet when such adoption 
has the effect of divesting an estate already vested in a 
third person, е. g., the widow of her husband's deceased 
"brother, the consent of such third person would 
appear to be necessary to give validity to mch an 
adoption, Rakhmabai у. Radhabai, 5 Вот» A. C. 
181, and Collector of Madura v. Mutu Ramalinga 
Safhupathy, 12 Moores I. A., 897, commented on 


and compared. BUPCHAND HINDUMAL г. RAKHMA- 
mu o. . . . . 8 Bom, A. C, 114 
өв. Consent of rela- 


tives.—The doctrine that the consent of all her hus- 
band’s relatives is requisite to make an adoption by в 
Hindu widow valid is erroncous. GOPAL SHRIDHAR 
Drxsurr PATVARDHAN v. NARO Vinayak DIKSHIT 
PATVABDHAN . . . 7 Bom, Ар, 24 


97. Permission of 
husband—Theory of adoption.—According to the 
law prevalent in the Dravida country, a Hindu 
widow, without having her husband's express permis- 
sion, may, if duly authorized by his kindred, adopt a 
воп to him. Collector of Madura v. Mutu Rama- 
linga Sathupathy, 12 Mooree’s I. A., 397, referred to 
and approved. Semble—In the case of an undivided 
family the requisite authority to adopt must be sought 
within that family, and cannot be given by single 
separated and remote kinsman. Speculations founded 
on the assumption that the law of adoption now pre- 
valent in Madras is а substitute for the old and 
obsolete practice of raising up всей to a husband by 
actual procreation are inadmissible as a ground of 
judicial decision. Vapa PRATAPA RAGHUNADA 

EO c. BRozo KI8RORO Patra DEO 

E R., 1 Mad., 69 
95 W. R., 391: L. R., 3 L A., 154 


8. С. in Court below Brozo KismoRo Patra 
DEVU v. VABADHI VIRAPRATAPA SHEI RAGHUNATHA 
Devo. . . OE 
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3. WHO MAY OR MAY NOT ADOPT—continued 
Adoption 
to adopt 


which prevails im tho Dravida country, a widow, 
without any permission from her husband, may, if 
duly authorized by his kinsmen, adopt a son to him in 
every case in which such an adoption would be valid 
if made by her under written authority from her 
husband. ‘The observations of the Judicial Committee 
in the Ramnad case, 12 Moore's I. A., 897, to tho 
effect “that there should be such evidence of the 
assent of kinsmen as sutfices to show that the act [of 
adoption] is doue by the widow in the proper and 
bond fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive,” considered 
and explained. VELLANKI VENKATA KRISHNA BAO 
v. VENKATA Rama LAKSHMI 

R., 1 Mad, 174 


FEL 
L. R„ 4 L A, 1: 26 W. В., 21 


99, —————————— Authority of 
husband, express or implied—Right of widow to 
adopt—Assent of nearest sapindas.—Without the 
express or implied authority of the husband, a widow 
may make в second adoption under the sanction of 
the nearest sapindas. With such sanction в second 
adoption would probably not be recognized as valid 
in the face of au express prohibition of в second 
adoption on the part of the husband. "When the only 
surviving members of the family are divided from the 
deceased husband, for whose benefit it is desired to 
make the adoption, and also from cach other, and 
equally distaut from the deceased, there seems nothin, 

in principle to throw doubt upon the sufficiency o 

the assent of some of them if bond fide given, if it be 
shown that the cousent of the others is refused from 
interested or improper motives or without a fair oxer- 
cise of discretion, PARASARA BHATTAR с. RANGA- 
ваза Внаттав . . LL, В, 8 Mad., 208 


100, Authority of 
husband—Assent of sapindas.—The sapinds of & 
deceased person gave his child to the widow of the 
latter to be adopted in pursuance of an authority 
which she represented herself to have had from her 
husband. This natural father of tho child was the 
eldest and managing member of a joint family con. 
sisting of himself and his three younger brothers, sons 
of the fret cousin of the deceased, The three younger 
brothers disputed the validity of the adoption. Two 
Courts having found against the existence of an 
authority to the widow given by her deceased hus- 
band, the question remained whether the manager 
giving his child in the manner in which he had given 
ft for adoption, he being a sapinds and in в position 
to represent other sapindas of the deceased, was an 
assent by a sapinda to an adoption by a widow 
sufficient to support her adopting in tho absence of an 
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authority from her husband. It was decided that 
under all the circumstances under which this child 
had been applied for by the widow and given by the 
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father, the assent of the latter was not one which had | 


rendered the adoption yeainst the brothers, 
There was no sufficient evidence to show that the 
widow applied to the hoy’s father to give bis assent 
ва sapinda to an adoption, on the ground that she 
could not adopt without tho sapindn’s assent. It was 
not necessary to determine whether this sapinda 
could alone have given в valid assent, if it had been 
given to the widow as ove having no authority from 
her husband to adopt; aud if it had been given 
ithout his mind having been influenced by other and 
ue considerations. GANESA RATNAMAIYAR ©. 


un 


Gorata RATNAMAIYXAR . L L. В., 8 Mad, 270 
[L.R,71. 4,178 

101. ..—.——-— Authority of 
hushand—Consent of sapinda.—V, ono of the 


nearest male sapindas of S, gave his son in adoption 
to the widow of 5 in 1878. Both the giver and 
receiver professed to have been carrying out the 
directions of 5. In 1883 amit was brought by N, 
another sapinda, to sct aside this adoption, and it was 
found that S had not authorized the adoption as 
alleged by the defendants. Held that, under the 
circumstances, V's assent to the adoption did not 
render it valid. VENKATALAKS MAMMA r, NARASAYYA 

[L L. В, 8 Mad., 545 


102. Authority to 
adopt—Consent to adopt given by husband's family 
—Adoption in undivided family—Aduplion to a 
husband separated in estale.—A Hindu widow, who 


has not the family estate vested in her and whose | 


hushand was not scparated at the time of his death, is 
not competent to adopt а son to her husband without 
his authority or the consent of his undivided co-par- 
ceners, Where the husband of a Hindu widow dies 
separated, and she herself is the heir, or she and а 
junior co-widow are the heirs, she may adopt without 
the sauction of the husband (if he have not, expressly 
or by implication, indicated his desire that she shail 
hout the sanction of his kindred, 
ndu brothers undivided in estate. 
widow, К. J died next, 
leaving two son idow, G (the defendant). К 
adopted the plaintiff as sou to her husband and heraclf 
without the consent cither of J’s two sons or hi 
widow, G. On the death of K and the two sons of J, 
the plaintiff sued G (the widow of J) for possession 
of the family estate. G claimed the estate as heir of 
her last surviving son, and, while admitting the fact 
of the plaintiff’s adoption by К, denied its validity 
on the ground that the members of tho family had 
given no assent to the adoption, It was admitted 
that К had not received from her husband N any 
permission or direction to adopta son. Held that the 
plaintiffs adoption by К was invalid, inasmuch as 
she had not the authority of her husband or the 
consent of his undivided co-parcenere to adopt, nor 


did she hold any cetate in the property. RAMJI с. 
нам . 7. € L È R,6 Bom, 406 
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103. — — — — — — — —— Undivided Hindu 
Samily—Adoption without the consent of husband. 
оғ his undivided co-parceners and without the 
authority of her husband to adopt.—A Hindu 
widow, who has not the estate vested in her, is not 
competent to adopt а son to her husband without his 
authority or the consent of his со-рагсепета with 
whom he was united in estate at the Ише of his death. 
K and V were two Hindu brothers. К hada воп 
who died in 1849 in the lifetime of his father, but 
who was then united in interest with him (К). К died 
in 1856, leaving him surviving bis two nephews, 8 
and Р (the sons of his brother, Г), and his daughter- 
Y (the widow of his predeceased воп). At the 
time of his death, K was united in estate with his 
nephews S and P. In 1871, Y adopted the plaintiff 
as sou to her husband and herself. In 1873 the plain- 
tiff sued P and the sous of S (who dicd in the meantime) 
for a share in the family estate. It was found that 
У had not the authority either of her husband or of 
her father-in-law, К, or of any of his co-parceners to 


adopt. Held that the adoption wasnot valid, Held 
further that a separated kinsman was not qualified to 

DINKAR SITABAM r, 
I. L. R, 6 Bom., 505 


authorize the adoption. 
GANESH SIVRAM . . 


104. —— —— 
majority of sapinda: 
Degree of relationship of sapindas to husband of 
adopting widow.—A widow, having survived her 


| son (who died unmarried and issueless), succeeded to 


his estate, and made an adoption with the assent of 
three out of the four [of her late husband's sapindas, 
who were living at the time and who had been 
divided from the deceased and from cach other. The 
fourth sapinda, who had refused his consent (a) 
parently without giving reasons for such refusal), 
now impugned the adoption on the ground that the 
consent of all existing sapindas was necessary to 
render, it valid, at all events when all stood in the 
sume degree of relationship to tho husband of the 
adopting widow, as was the case here. Held that 
the assent of every existing sapinda in such a case 
was not necessary, and that that of a majority would 
suffice. Collector of Madura v. МооНоо Ramalinga 
Sathupathy, 12 Moore's I. A. 397, and Parasara 
Bhattar v. Rangaraja Bhattar, I. L. R., 2 Mad., 202, 
referred to aud considered. Adoption being а proper 
act, it will be presumed that, when the majority give 
their assent, such assent was given on bond fide 
grounds. If, however, it be shown that the majority 
gave or withheld their assent from improper consider- 
ations, such assent or dissent will be of no avail to 
the party relying on it, Апу distinction based upon 
the degree of relationship as to whose assent is or is 
not essential becomes immaterial, VsNKATAKRISH- 
МАММА с, ANNAPUBNAMMA 
(I. L. R., 28 Mad., 486 
105, ————_——_—_—__——_ Adoption without 
consent of kinsmen— Adoption of a brothers son in 
pursuance of express authority of husband to adopt 
— ЕшесыНот of such authority after a long time 
е death of hushand—Agreement by widow to 
enjoy property for life, Effect of—Acquiescence— 
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Estoppel—B and R were brothers and vatandar 
kulkarn in the Kaladgi District. В 
died leaving him surviving his widow, the defendant. 
On the death of В, R endeavoured to appropriate 
the whole vatan estate во as altogether to exclude the 
defendant. ‘The defendant appealed to the revenue 
authorities, and R admitted her right to a moiety of 
the vatan. Subscquently in 1856 the defendant passed 
a document to R to the cffect that, in consideration 
of receiving certain property as her share, she 
would not trouble R in the enjoyment by him of the 
rest of the vatan, and that she was to hold and enjoy 
this property for her life. The arrangement continued 
till 1881, In the meanwhile, the defendant adopted 
her brother’s son and made a gift to him of the 
property held by her under the agreement of 1856, 
Е having died, ‘his son, the plaintiff, brought a suit 
against the defendant for в declaration that the 
adoption was invalid, as also the gift to the adoptee, 
and that he was entitled to the property after the 
death of the defendant. The Court of first instance 
held that the husband of the defendant and the father 
of the plaintiff were undivided; that the alleged 
adoption was not proved ; that it was invalid, having 
been made without the consent of the plaintiff ; and 
that, after the death of the defendant, the property in 
the possession of the dofendant should rovert to the 
plaintiff, On appeal the lower Appellate Court found 
the fact of adoption proved, but held that the adoption 
was invalid, and upheld the decree of the Court of 
first instance as to the right of the plaintiff as rever- 
sioner to the property in the possession of defendant. 
On appeal to the High Court,—Held (reversing the 
decrees of the lower Courts) that the document passed 
by the defendant to the father of the plaintiff implied 
a previous separation between the husband of the 
defendant and the father of the plaintiff. The ex- 
Pression that she was to hold and enjoy for life merely 
described the ordinary estate of a Hindu widow, and 
did not impose any restriction on the exercise of her 
Powers. Asa widow of a Hindu separated from his 
brother in worship and estate, she could adopt а воп, 
which right, even if she could forego, she did not by 
the decument which was of a family settlement, and 
recognized the right of defendant as that of а widow 
of a separated brother. ‘The fact of separation having 
thus become distinct and having been acted on for 
about twenty-eight years, the plaintiff was not at 
liberty to impeach it, Held also that, as the widow 
of B separated in interest from R, the defendant was 
at liberty to adopt a son without the previous sanction 
of R or the plaintiff. ‘The fact that the adoptee was 
son of the brother of the defendant did not render the 
adoptee unfit for adoption, as it was a case from the 
Southern Maratha country. He/d furthor that, 
though so long a period as twenty-five years had been 
allowed to pass between tho date of the death of her 
husband and that of adoption, that circumstance did 
in any way extingvish the right of the defendant to 
adopt under circumstances calling for adoption. 
GIRIOWA е. BHIMAJI . LL. R., 9 Bom, 58 


106, — — — — — — — — Adoption by 
widow with consent of father-in-law— Adoption in 
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a united family—Consent of the head of the 
family.—The widow of a deceased co-parconer in в 
joint Hindu family can adopt with the sole assent of 
fer father-in-law if he is the hend of the family and 
natural guardian of the widow, whatever may be her 
motives or the effect of the adoption on the undivided 
kinsmen., В and his two sons, N and 1’, were mem- 
bers of a joint Hindu family. In 1883 В and N 
commenced to live separately from И, but the family 
estate was not divided. In 1886 № died, leaving а 
widow without male issue. In 1837 № widow 
adopted the plaintiff with the consent of her father- 
in-law В, with whom she was living, В died shortly 
after the adoption, Thereupon the plaintiff as 
adopted son sued И to recover a moicty of the 
family estate. The defence to this suit was that the 
plaintiff's adoption was invalid on the ground that 
the adoption had not been made with the assent of 
all the co-parceners, Held that the adoption was 
valid, Ав В, who was the heal of the family and 
natural guardian of the adoptive mother, had given 
his assent to the adoption, the consent of the other 
co-parcencrs was not necessary. VITHODA г. ВАРО 


Т.І. R., 15 Bom., 110 


107. Adoption by 
widow without consent of hushand—Jains of South- 
ern India—Evidence of adoption—Proof of custom 
—Will of a Jain widiw.—In a suit to declare plains 
tiff's right as the adopted son of a Jain (deceased) and 
asa beneficiary undor the will of the adoptive mother, 
it appeared that the plaintiff had been taken in adop- 
tion by the widow without authority from her husband 
or consent of his kinsmen. Held that it l 
plaintiff to prove by evidence that the adoption was 
valid, and that he was entitled to take under the 
will according to the custom governing the family, 
and held on the evidence that the plaintiff had failed 
to prove this. Per Bust, J.—If a Jain widow suc- 
ceeds to her husband's property absolutely and has 
the right to dispose of it as she likes, the adoption 
of a son to herself who may succeed to such property 
would be valid. Observations of HOLLOWAY, J., in 
Ritheurn Lallah у. Soojun Mull Lallah, 9 Mad. 
Jur., 21, distinguished, on the ground that there was 
no reason for supposing that the parties to the present 
suit were other than natives of Southern India whose 
ancestors bad been converted to Jainism, PERIA 
AMMANI с. KRISHNASAMI, ADINADHA е, KRISHNA- 
ВАМІ . . s - LLB, 16 Mad, 182 


108, — —— — — — — — Adoption by 
widow of a predeceased som of owner after the 
estate had vested in the daughters of the deceased 
owner—Assent of а minor daughter in whom the 
tate had vested to the adoption —Ratiflcation by 
е minor on attaining years of discretion—Adop= 
tion inralid—Acquiescence not equivalent to con- 
aent.—On the death of one У, his estate vested in his 
two danghters, one of whom was a minor. Six 
months after Fs death, his daughter-in-law, S 
(widow of his predeceased son), adopted the plain- 
tiff. It was alleged that the daughters consented to 
the adoption, Held that the adoption was invalid, 
as the minor daughter could not give such a consent 
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to it as would operate to divest herof her estate. 
Per Fuxron and Нозктха, J.J.—Subscquent assent 
to an adoption cannot gave it validity if it was 
invalid when made. Per RANADE, J.—Tho Adoption 
of the plaintiff was invalid for the double reason that S. 
had no power to adopt, as sho was not the widow 
ofthe last male holder, and the nearest heirs, thc 
daughters of the deceased P, 
given their consent to the divesting of the estate, 
Which had come to them by inheritance, in favour of. 
Sor the plaintiff. Mere presence at the ceremony 
and tho absence of any objection might imply an 
acquiescence, but mere acquiescence is not equivalent to 
cousent, VASUDEO VISHNU MANOHAR е, RAMCHAN- 
DRA Vinayax Mopar . ІІ. R., 29 Bom., 551 


100, Adoption by a 
daughter-in-law of A after the estate has vested 
in A’s widow—Permission by А to adopt—Non 
consent of widow—Diresting of estate once vested 

-Widows authority to adopt in Bombay— 
Daughter-in-law must hare permission—Co-widows 
—Adoption by one co-widow—Adoption of а son 
older than adoptire mother.—An adoption cannot 
divest a person of an estate which has once vested in 
him, unless such adoption is made with his consent, 
An exception to this rule is where a co-widow adopts. 
Such an adoption will divest the younger widow of 
her estate. Another exception is where a daughter- 
in-law adopta with the authority of her father-in-law, 
who is head of the family, as in Vithoba v. Вари, 
I. L. R., 15 Bom., 110. Unless prohibited expressly 
or by implication, в widow in the Presidency of 
Bombay has authority to adopt, but а danghter-in- 
law, i, the widow of a predeceased son, must he 

ally authorized by her father-in-law in order that 
she may make a valid adoption binding as against tho 
heirs of her father-in-law. 5 was the widow of B, 
who died in 1877 in the lifetime of his father A. 
Fourteen years later, viz, in 189), R died, leaving 
a widow Saibai, who succeeded to his estate as his 
heir. In March 1892 S adopted the plaintiff G as 
воп to her husband, alleging that she had R’ 
Permission to do во. @ sued for в declaration that 
ва adopted son of В he was entitled to succeed as heir 
to the property of R as against the defendant V, 
who claimed to have been adopted by Saibai as son 
to R. Held (confirming the decree of the lower 
Court) that, as the adoption of the plaintiff G was 
made by S without proper authority and without 
Saibai's consent, it was inoperative and invalid. As 
Saibai did not give her consent to the plaintiff's 
adoption, that adoption did not divest her of her ex- 
clusive right to succeed as heir of Р. Goran 
BALKRISHNA KENJALE v. VISHNU RAGHUNATH 
Kewane . . + LL. R., 83 Bom., 250 

110. Adoption by 
widow of а predeceased son— Consent of mother-in- 
law— Rule that adoption must le by widow of the 
last full otemer— Ezceptions to this rule.—By Hindu 
law as settled by judicial decisions, it is only the 
widow of the last full owner who has the right to 
take в son in adoption to such owner, and a person in 
whom the estate does not vest cannot make a valid 
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adoption so as to divest (without their consent) third 
parties, in whom the estate has vested, of their pro- 
prictary rights. To this rule there are four excep- 
tions: (1) In the case of co-widows, Though, са 
the death of the husband without male issue, the 
estate vests in all his widows, it has been held that 
the elder widow can, by adopting в son with the 
express or implied permission of her husband, divest 
the co-widow or widows of their vested rights. ‘The 
consent of such younger widows has not been held 
to be essential. (2) In the case of а mother who suc- 
ceeds as heir to an unmarried son, legitimate or 
adopted, who dies after his father. In such ^ case 
the right of the widow to take в son in adoption to 
her husband has been conceded to her, though such а 
son cannot properly be described ва being the heir 
of the last full owner, (8) When an adoption takes 
Place with the full assent of the party in whom the 
e has vested by inheritance, the adoption is 
validated by such consent, (4) Where there has been 
ratification by conduct or acquiescence. Per Par- 
вохв, J.—The mere fact that the adopting widow is 
not the widow of the last male holder would not make 
an adoption by her spiritually invalid, while an 
difficulty as to the inheritance and the estate ig 
cured by the assent to the adoption given by the 
person in whom that inheritance or estate is vested, 
One B died in 1878, leaving а widow U and a 
daughter-in-law S him surviving. His only son D, 
the husband of S, had predeceased him, On Bs 
death, his estate vested in his widow U. In 1879 S, 
With U’s consent, adopted в son (defendant No. s). 
The plaintiff in tl it sued to recover certain land 
which formed part of B's estate, alleging that it had 
been given to him by U. The first defendant alloged 
d proved that he had bought the land from the 
third defendant, who was the adopted son of S. 
Held (dismissing the suit) that the adoption was 
valid, aud that the first defendant was entitled to 
the land, PAYAPPA AKKAPPA PATEL v. APPANNA 


[L L. R., 23 Bom., 327 


ш. Inheritance— 
Sonless voidow— Usage of Jains—Right of widow 
fo adopt—Status of widow who has adopted... On 
the evidence given in this case,—Held that, accorde 
ing to tho usage prevailing in Delhi and other towns 
in the North-Western Provinces among the sect of 
the Jains kuown as Sarsogi Agarwalas, a sonless 
widow takes an absolute interest in the self-acquired 
Property of her husband; has a right to adopt with- 
Out permission from her husband or consent of his 
kinsmen ; and may adopt a daughter's son, who, on 
the adoption, takes the place of a son begotten, 
Quare—Whether оп such an adoption the widow 
is entitled to retain possession of the estate either ag 
proprietor ог as manager of her adopted son. Ssmo 


блкан Rat е, ОКНО LL.B, 1 ALL, 688 
Affirming decree of High Court in Smzo Siwom 
Ем е. акно. . 7. . ON. М, 888 
na. Widow of 


Oswal Jain sect — Adoption without authority of. 
Ausband.—A widow of the Oswal Jain sect can adopt 
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а son without the express or implied authority of the 
husband. Govind Nath Roy v. Gulal Chand, 5 Sel. 
Вер. 276 ; Bhagvandas Tejmal v. Rajmal, 10 Bom., 
941 ; and Sheo Sing Rai v. Dakho, 6 N.-W. P., 382 ; 
on appeal, 7. L. R., 1 All, 688: Г. В. 5 I. A., 87, 
referred to. MANIK CHAND GOLECHA v. JAGAT 
Звттамт Pean KUMARI BIBI 
[L L. R., 17 Calc., 518 
na. Competency of 
alep-mother to give in adoption—Adoption of an 
adult.—Ina suit to set aside an adoption, it appeared 
that tho person said to have been adopted was an 
‘unmarried man of forty years of age, who had already 
succeeded to his father's estate for twenty years 
at the time of the alleged adoption, and that he had 
been given in adoption by his step-mother without 
the previous consent of her husband, deceased. Held 
that the adoption was invalid on the ground that 
under the Hindu law a step-mother cannot give her 
stepson in adoption. Semble—The adoption was 
not invalid by reason of the ago of tho alleged 
adopted son, or of his having previously taken his 
patrimony in his natural family. РАРАММА r. 
VmNKATADRI APPA Rav, NARASIMHA APPA Rav г. 
VENKATADRI Arra Rav . L L. R., 16 Mad 884 
114. Adoption by а 
mother «oho has succeeded as heir to her son after the 
death of his widow.—An adoption to herself and her 
deceased husband by в mother who has succeeded as 
heir to her son after his death avd that of his widow 


is invalid according to Hindu law.  KRISHNARAV 
Tersar  HAsABNIS v. SHANKABBAV VINAYAK 
Hasassis . . . L L. Rẹ 17 Bom., 164 


4. WHO MAY OR MAY NOT BE ADOPTED. 


115. ———— Adoption not in accord- 
ance with will—<Adoption without consent of 
trwstees—Inralid adoption.—A Hindu by will be- 
qneathed his estate to a son to be adopted in а certain 
event by A with the consent of В or B's representa- 
tives, with a gift over on failure of adoption with 
such consent to B or B’s representatives. On the 
happening of the event after B's death, A adopted 
the plaintiff without the consent of B's representa- 
tives, who withheld their consent after в demand by 
A. Held that this was not such an adoption ва 
would entitle the plaintiff to take under the will, and 
that consequently the gift over took effect. BREM- 
CHURN SEIN c. НЕЕВАТАТТ, SEAL 

[2 Ind. Jur., N. 8, 226 

ne. Consanguinity— Adoption of 
ton of person with whom adopter could not inter- 
marry—Inralid adoption.—Semble—The adoption 
of the son of а person with whom the adopter could 
not have intermarried is invalid according to Hindu 
law. Javawr Bar e. Jiva Buar . 2 Mad., 462 

17. Adoption of son 
of person with whom adopter could not intermarry 
— Relationship prior to marriage.—The rule of 
Hindu law that а legal marrisgo must have been 
possible between the adopter and the mother of the 


DIGEST OF CASES. 


( 8206 ) 


HINDU LAW-—ADOPTION —costinued. 
4. WHO MAY OR MAY NOT BE ADOPTED 
— continued. 
adopted boy refers to their relationship prior to 
marriage. SRIBAMALU v. RAMAYYA 
[L L. R, 8 Mad., 15 
118. Adoption of son 
of person with whom adopter could not intermarry 
—Sudras.—Tho rule prohibiting the adoption of one 
with whose mother, in her maiden state, the adopter 
could not have legally intermarried is not binding on 
Sudras. Cama NAGAYYA ©. PEDDA NAGAYYA 
[L L. R, 1 Mad, 62 
Lose. Widow adopting 


—It is в general rule of Hindu law that 
there can be no valid adoption unless a legal 


marriage is possible between the person for whom tho 
adoption is made and the mother of the boy who is 
adopted in her maiden state, MINAKSHI v. RAMA- 
зал. . . ТВ, Mad, 40 


120. - — — Bapinda rela- 
tionship, Limitation of.— Where the natural mother 
adopted son was seven degrees removed from 
the common ancestor and the adoptive father 
five degrees removed ex-parte paterna, — Held 
that the adoption was valid. Quere—Whether, 
when the relationship is more than six degrees re- 
moved, sapinda relationship between the natural 
mother and the adopter docs not cease. V YAS 
Ситмлнтат г. Vyas RAMOHANDRA 
[L L. B., 24 Bom., 473 
191. —— — —— Validity of 
adoption—Superior castes.—Consanguinity docs 
not invalidate an adoption where the parties involved 
do not belong to any of the three regenerated castes. 


Per Mirren, J. Монкоо Siwon r. PURM DauN 
Smon . . . . 12 W. R., 356 

199. — — — — — — Boy of unre- 
generate clastes—Baqqdle.—Semble—That baqqala 


do not erg te the regenerate classes, and thi 
the rule of law which forbids а Hindu to adopt в boy 
whose mother he could not have married docs not 
apply о ћеш. PmUXDO о, Janor NATH 
(LL.B, 15 АШ, 897 
198. —————— Son adopted after pay- 
ment of price—Contract to give son in considera- 
tion of an annual allowance—Contract Act (IX of 
1872), s. 23.—An adoption of в son after payment of 
pee is not recognized in the present, the En Yuga. 
e only adoption now recognized is that of the 
dattaka son, or son given. A contract to give а son 
in adoption, in consideration of an annual allowance 
tothe natural parents, is void under s. 23 of Act IX 
of 1873, пес Е the contract, if carried out, 
would involve an injury to the person and propert; 
of the adopted son, and would defeat the provisions ct 
the Hindu law. Івнлм KISHOR ACHARJEE CHOW- 
DERY с. HARIS CHANDRA CHOWDHRY 
03 B. L. R., Ар. 42: 21 W. R., 381 
124. - Adult Brahman—Perform- 
ance wpanayana—Validity of adoption— 
Quare—Whether a Brahman adult, whose upanayana 
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and marriage ceremonies have already been performed 
in the family of his natural father, ean be adopted 
into another family according to Hindu law. SADA- 
sm Mouzsnvan GHATE e. Наш MoonzsuvAR 
GHATE E . * + б Bom., 190 


125. Adoption of person on 
whom upanayana has been performed.— 
The weight of authority is azninst the validity of the 
adoption of one upon whom the upanayana has been 
already performed. Та strictness, there is no autho- 
rity upon the other sido. VENEATERAIYA c. VENEA: 
TACHAMMU 20.0. 3 Mad, 28 


126. I s a pel wae 
Validity of adoption. —Among Brahmans the adop- 
n of a son for whom the chudakarana and upana- 
have been performed in his natural 
Family is not on that ground invalid. Не notwith- 
standing acquires the legal status of an adopted son, 
the fact of those ceremonies having been already 
performed only rendering necessary, in а r 
point of view, their re-performance and the perform- 
ance of certain additional ceremonies in the adoptive 
family, the latter being considered to have the effect 
of annulling these performed in the boy’a natural 
family. ГАКВИМАРЬА г, RAMAVA . 12 Bom, 864 


127. Brahmans— 
Custom— Validity of adoption.—According to the 
custom obtaining amongst Brahmans in Southern 
India, the adoption of а hoy of the same g: tra, after 
the upanayana ceremony has been performed, is valid. 
Venkatesaiya v. Venkatacharlu, 8 Mad., 28, ovor- 
ruled. ViRARAGAVA г. RAMALINGA 

(LL. R., 9 Mad., 148 


128. —— — — Adoption of а married 
asagotra Brahman—Validity of adoption— 
Factum valet—The adoption of a marricd asagotra 
Brahman is not prohibited by the Hindu law in force 
in the Presidency of Bombay. The circumstance 
that there was a person better qualified than the 
adoptee would not by itself render such adoption 
invalid or prevent the principle of factum valet 
from applying. Where a rule ів in effect directory 
only, an adoption contrary to it, however blameable, 
is “nevertheless, to every legal purpose, good. 
Duanwa DAGU e. RAMKRISHNA CHINNAJT 

[L L. R., 10 Bom., 80 

129. 


— Adoption among Brah- 
mans— Ceremony of adoption after marriage of 
person to be adopted—Estoppel.—An adoption to 
be valid must take place before the marriage of the 
person adopted. In a suit for partition of family 
property, the plaintiff sed as the adopted son of 
defendant, who had, after performing the usual 
ceremony of adoption, long treated him as his adopted 
son. "The defendant denied that the plaintiff was his 
adopted son on the ground (which was established 
by the evidence) that the plaintiff was married at 
the date of the ceremony of adoption. The parties 
were Brahmans and members of the same gotra by 
birth. Held (1) the adoption set up was invalid; 
(2) that the defendant was not estopped by his 
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conduct from denying the validity of the adoption, 
PICHUVAYYAN г. SUBUAYYAN 
[L L. R. 18 Mad., 128 
190. - -——— Adoption of Budra after 
marriage— Validity of adoption.—Quare—Whe- 
thera Sudra can be validly adopted after marriage. 
VyTHILINGA MUPPANAR c. VIJAYATHAMMAL 
[L L. R., 6 Mad, 49 


131. 

i of adoption.—According to the 
Hindu law obtaining in Western India, the adoption 
of a Sudra who is married at the time of his adoption 
is not invalid if the adopted person be a sagotra 
(of .the same family) of the person adopting. 
Natuast Katsunasi v. HARI JAGOJI 

[8 Bom., A. C, 67 
132. Law in Western 
India— Validity of adoption. —In Western India an 
adoption among invalid, although the 
person adopted was married before 
although he may be a son of the 
and therefore not a sagotra (ie, of the same family) 
with the adopter. Even among Brahmans, marriage 
docs not disyualify for adoptim. Quere— Whether 
the adoption of ah aswzotra married man belonging 
to any of the three regenerate classes would be in- 
valid, ТАКЗИМАРРА е. RAMAYA . 12 Bom., 864 


138. — — Adoption of  self-given 
adult son—Law in Bombay Presidency—In- 
validity of adopliom.—Amongst Hindus in the 
Presidency of Bombay, an adoption of a son self- 
given, although he may at the time of the gift be au 
adult, is in the present age (the Kali Yuga) invalid, 
BASHETIAPPA BIN BASLINGAPPA г. SHIVLINGAPTA 
віх ВАШАРРА . . . . 10 Bom, 268 


194.— — Son older than adopting 
mother—Validily of adoption Semble The 
fact that an adopted son is older than the adopting 
mother does not make his adoption invalid. The 
rule prescribing в difference of age in favour of 
the adopting mother is only directory, and not 
mandatory. GOPAL BALKRISHNA KENJALE ©, 
Visuxv RAGnUNATE KENJALR 

[L L. R., 23 Bom., 250 


135. — — —— Gotraja relationship— Limit 
of age within which person may be adopted.— 
a suit to obtain a declaration that an alleged adop- 
ie ee allen oli the plaintiff based his own 
title upon an alleged adoption of himself. He was 
related to his alleged adoptive father as father's 
father’s brother’s son's son's son's son, It was cone 
tended on behalf of the defendant, who was related 
to the plaintiff's adoptive father as brothers son's 
son, that the ph "s relationship was not too 
remote to admit of his being validly adopted in pre- 
ference to the defendant and other near relatives, 
Held that the plaintiff, by reason of his natural relse 
tionship towards his adoptive father, belonged to 
the same gotra as the latter, and although such rela 
tiouship compared with that of the defendant was 
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that circumstance could not ipso facto vitiate 
his adoption. Bhyak Ram Singh v. Bhyah Ugur 
Singh, 13 Moore's I. A» 873, and Uma Deyi v. Go- 
Joclanund Das Mahapatira, Г. Ruy I. A. 40, те. 
ferred to, According tothe Hindu law, as observed by 
the Benares school, the ceremony of wpanayana, rè- 
presenting, as it doce tho second birth of в hoy and 
Fhe beginning of his education in the duties of his 
tribe, ie also the ultimate limit of time when a valid 
adoption in the dattakn form can take place, , Adop. 
tiou in that form implies that the second birth has 
taken place in the adoptive family ; and it cannot be 
effected after the boy's place in his naturnl family bas 
become irrevocably fixed by the upanayana represent- 
ing his second birth therein. The age of the boy is 
material only ва determining the term at which 
the upanayana may be performed, Kerutnarain v. 
Bhoobuncaree, 1 Sel. Rep. 161, and Ramkishore 
Acharj Chowdree v. Bhoohunmouee Debea Chowd- 
1859. 229. referred to, Dharma 
Радну. Ram Krishna Chimnaji, I. Т. В» 10 Во 

to the Kalika Риги 


remote, 


103a, 
of the Kalika Purana, 


which took place many years ago, which had ever 
since been recognized as valid, and under which the 
adoptee had ever since been in possession of his adop- 
five father’s estate проп the single ground that at 
the time of the adoption the sdopted son was more 
than five years of age. In such а case, the onus of 
proof is upon the person who alleges this adoption 
to be invalid. Haimun Chuil Singh v. Koomer 
h, Б W. R» P. C. 69, referred to. 
Ins case where tho validity of an adoption was in 
dispute and the parties tothe suit were Chhatriyas 
S Held that, even if it had been established that five 
years was the rigid and inflexible limit of age for the 
Jalidity of all adoptions among the “ twice-born > 
lasses, во as to bo applicable even to Chhatriyas in 


тот, п 
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continued. 
the circumstances of the case, it would be necessary 
to have a full investigation of the question whether, 
among the clan of the Chhatriyas to which the 
parties belonged, any such rigid rule prevailed, 
GaNGa Samat r, LEKHRAJ SINGH 
(LL. R., 9 All, 258 
‚136. _ Brother's son—Inralid adop- 
tion—A woman may net affiliate by adoption s 
brother’s вов, Barras KOAR v. LACHMAN SINGH 
(7 N. W., 7 
187. —- Falidity of 
such adoption.- Under tho Hindu law, в widow 
may adopt her brother’s воп, BAI NANI e. Caor 
LAL . E . LLB, 28 Bom, 979 
138, Adoption of a daughter— 
Validity of such adoption.—Tho adoption of a 
deughterby a Brahman is invalid ander the Hindu 
law. GANOADAI v. ANANT- I. L. R., 18 Bom.,690 
139. Adoption by naikin or 
dancing girl —Custom of aduption of more than one 
daughter at а time—Rights of adopted daughter.— 
“A, в naikin, or dancing girl, in South Canara, 
Табе prior to 1849 three girls and в boy. These 
fonr persons lived tozether as a joint family till 1849, 
when a partition of their joiut property was decmeed 
between them in equal shares. T, one of the girls, 
died in 1880, leaving certain property. P, claiming 
to be the sister by adoption of 7, sued to recover "a 
estate from Af, ^s uterine brother. ' Held (1) thas 
an adoption of в daughter by a naikin or 
girl can be recognized by the Civil Courts, and docs 
confer rights on the girl adopted. Mathura Naiksm 
у. Esu Naikin, I. L. R., 4 Bom., 545, dissented from у 
(2) that there being no warrant for a plurality of 
adoptions in the analogies of Hindu law, and no 
special custom having been proved, P could not 
claim T'sestate, VENKU e. MAHALINGA 
[L L. В., 11 Mad., 898 
ик - "T Daughters son— Doctrine 
of facium valet—Invalid adoption—Amons 
Brahmans, the adoption ofa daughter's son ie 
ons and invalid, end caanot be supported on the aue 
thority of the maxim factum valet quod fleri non 
debuit, BHAGIRTEIBAI e. RADHABAT 
LB, 8 Bom, $98 
In Southern Indis it seems to be в valid adoption, 
L L.R., 9 Mad, 44 


mpon bim who avers the existence of that custom. 
Lhmits within which the maxim guod fleri nom debuit 
5r 
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4. WHO MAY OR MAY NOT BE ADOPTED 
—continued. 
factum valet kpplies pointed оні, Lingnyats are mem- 
bers of the Sudra, and not of the Vaishya class. GorAL 
NARHAR SAFRAY v. HANMANT GANESH NAFRAY 
[L L. R., 3 Bom., 278 


142. —— —— Eldest son— Validity of adp- 
tion—The adoption of an eledest son is, under the 
precedents of the Sudder Court, although improper, 
поё illegal. SEETARAM г. Рисхоок DIAREX ЗАНУЕ 

(1 Hay, 260 


—— Validity of 
adoption—In a suit by a Hindu widow to recover 
possession of certain property dedicated to idols as 
heir to her deceased husband, the last shebait, it ap- 
peared that the plaintiff's husband was an adopted 
воп of his predecessor in office, and that he was the 
eldest son of the first defendant who was the nearest 
male cognate of the adeptive father, On behalf 
of the defendant it was contended that the adoption 
of an eldest son was invalid, and that consequently 
plaintiff's husband did not succeed rightfully to the 
shebaitship. He/d that the adoption of nn eldest son, 
whore there are several sons, was net invalid by Hindu 
law. JANOKER DEDEA e. GOPAUL ACHARIEA 


143. 


[L L. R., 2 Calc., 365 
144, — — — — Га of 
adoption.— The prohibition to the adoption of an eldest 


son— unlike that to the adoption of an only son—is 
admonitory merely, and docs not ercate any legal 
restriction. Texts from original Smriti writers, with 
the opinions of their commentators and the decisions 
of the High Courts, bearing on the subject referred 
to and discussed. Kasnrpat e. TATIA 

[L L. R., 7 Bom., 381 


Validity of 
son upheld. 


145, - 
adoption.—Adoption of the eldest 
JAMNABAL г. RAYCHAND NATALCHAN 

[L L. R., 7 Bom., 225 

As to the adoption of an cldest son, see also 

NILMADAUB Das г, BISHWAMDHAR DAS 
[3 B. L. R., P. C., 27: 12 W. R., P. C., 29 
"Moore's I. A., 85 


12 Bom., 364 


146. -—--—  Grandnephew— Reffrction 
of a son—Appointment.—A grandnephew may be 
validly adopted under Hindu law. Morun oyee 
Dabea v. Bejoy Kishen Gossamce, №. В F. Ba 


aud LAKSHMAPPA с. RAMAVA . 


121, followed. Haran СисхрЕв BANERJI r. 
Новво Моном CHUCKERBUTTY 

[L L. R., 6 Cale, 41 

6 C. L. R., 393 


147. ~ Valid ty ef 
adoption. — The adoption of a grand nephew isnot тее 
pugnant to Hindu law. An adopted son cannot suc- 
ceed to his adoptive maternal grandfather's estate 


when there are collateral male heirs, — MoRUN 
Moxxz ПАВЕЛ c. BEJOY KISHEN GOSSAMER 
СУ. R., Е. B., 121 
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Half-brother—Inralid ad- 
itin of the adoption of а half- 
brother bus по do with the possibility of 
а legal marriage between the sor: and his stcp-mother 
in her virgin state, SRIRAMULU г. RAMAYYA 


(I. L. В. 3 Mad, 15 


Adoption of paternal 
yoga, Custom of.— A member of 
an undivided Hindu family, consisting of himself, 
his adopted son, and his unele, sold certain land 
belonging to the family to the plaintiff. In a suit 
by the plaintiff for a declaration of his title to, and 
for possession of, the land. it appeared that the adopted 
son was the son of the paternal uncle of the 
adoptive futher. Held that the adoption was not 
invalid by reawm of the abovementioned circum- 


148. 
opticn.— The. y 


stance,  VIRAYYA ©. HANUMANTA 
[L L. R, 14 Mad, 459 
150. Maternal aunt’s daughter's 


son—Validity of adephon.—Neither by local 
usage nor by the law of Mitakshara is the adoption 
of the son of а maternal aunt's daughter invalid. 
УЕХКАТТА v. SCoUADRA . LL, R., 7 Mad., 548 


151. - Mother's sister's son— 
Validity of adoplivn—Sudras.—Adojtion of the 
mother's sister’s son is valid among Sudras. CHINNA 
NAGAYTA v. Peppa NAGAYYA 

[L L. В. 1 Mad, 62 


152. Cousin от 
maternal side— Adoption by one of the regenerate 
classes of a mother's sisters son—Benaree school 
of (а. НЫ by Еров, C.J. and KNOX, PLATER, 
and Burkitt, JJ. (BANERJI and AIKMAN, JJ. 
disseuting)—The Hindu law of the school of Benares 
docs not prohibit an adoption amongst the three 
regencrate classes of a sister’s son, of a daughter's 
son, or of a son of the sister of the mother of the 
adopter, and consequently the onus of proving that 
such an adoption is prohibited by usage is upon him 
who alleges that it is illoyal. thority in 
the school of Benares of the Dattaka Mimansa of 
Nanda Pandita considered. The Mimansa is not on 
questions of adoption an “infallible guide” in the 
school of Benares, and ів not followed when it 
imposes on the right of adoption restrictions not to 
be found in the znized authoritics of the school of 
Benares, Held by BANERI J. (AIRMAN, J 
concurring — The adoption by a Hindu belonging to 
one of the three revenerate classes of his mother’s 
ister’s s n ів pr hibited according to the Hindu law 
of the Benares school. Such prohibition is not 
arly dretory, but the adoption is absolutely 
бетле and void, and caw ot le validated by the 
rule of firum amet. Held also by BANERI, J.— 
That fhe Dattaka Chandrika and the, Dattaka 

Mimansa are wocks of paramount authority on ques- 

tions relating to adoption as well in those parts of 
| India which are governed hy the law of the Benares 
School ag elsewhere BMAGWAN SINGI с, BHAGWAN 
NINOR . . I. L, R., 17 АЦ. 204 


3 
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Only son—Falidity of adop- 


tion.—The adoption of an only son is, when made, 
valid according to Hindu law. 


CHINNA GAUNDAN 
©. Komana блсхоах. . . _1 Mad, 54 
Sirsax богхрех г. CcosAnA Gorkpzx 

(1 Ind. Jur., О. 8., 115 


154. Validity of 
adoption—The adoption of an only son vali 
according to Hindu law. ОРЕХОВО Lat Roy v. 
PRASANNAMAYI . В B. L. R., A. C., 221 

S. C. OpeNDRA Lar Roy r. Bromo Mover 

. [10 W. R., 347 

155. Incalidity of 


auch adoption.—The adoption of an only son is, by 
the general Hindu law, invalid, \Улмлх Raonv- 
PATI Bova e. KRISHNAJI KASHIRAJ Bova 

С.І. R, 14 Bom., 249 


156. fect of hi 
Verwards becoming not the only son.—The ndop- 
tion of a person who at the time of his adoption is an 
only son is inv The fact that other are 
afterwards born to his parents docs not validate his 
adoption. Ваіт Japav е, Bar MATHURA 
[L L. R., 19 Bom., 658 


157. —— Adoptionby 
Sudra—Validity of adoptiom—The adoption by а 
Sudra of an only son as в kurta putro is not 
illegal under Hindu law, TIKDEY r. LALLA HUREE- 
Iaru . . . . W.R,1864,133 

158. Validity of 
adoption—Factum valet, Doctrine of.—Held 
(TURNER, J., dissenting) that the adoption of an 
Only son cannot, according to Hindu law, be invalid- 
ated after it has once taken place, HANUMAN 
TIWARI т. Comal . . LLB, 2 All, 164 


159. — Mazim “quod 
geri mon dehuif factum ralel.—According to the 
enares School of Hindu law, the giving in adoption 
of an only son is sinful, aud to that extent contrary 
to the Hindu law; but the adoption of such a son 
having taken place in fact is not null and void; 


and the maxim “quod fleri non debuit factum | 


valet” is applicable and should be applied to auch an 
adoption. So held by the Full Bench. Hanuman 
Tiwari v. Chirai, I. L. Ry 2 АН. 164, approved 
and followed. Вехі Prasan о, HARDAI Вот 

ILL. В. 14 AlL, 67 


Held in the same case by the Privy Council in 
appeal, on the gencral question as to the validity 
by Hindu law of the adoption of the only son of his 
natural father, that such an adoption is valid by 
that law. Варна Монах v. HARDAI BIBI 

L. R., 21 All., 460 
L. R., 26 L A., 113 
8 C. W. N., 427 
See GURULINGASWAMI г, RAMALAKSIHMAMMA 
[L L. R., 22 Mad., 398 
L. R., 26 I. A.,113 
8 C. W. N., 427 
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160. ——- - —— Construction of 
deed of gift—Adnplion of eldest or only гоп —А 
Hindu died after having made a hibbanama, or deed 
ft, giving the bulk of his property to the eldest 
son of one of his brothers, designating him as his 
pallok-putra, ‘The donce thereof died without issue, 
but Leaving a widow him surviving. On the death 
of his widow, his cousins sued his step-brother for 
possession of their share of his property, on the alle- 
gation tha’ he had been adopted by their uncle, and 
consenently the relationship between him and his 
step-hrother had been severed, and that they were 


| equally entitled with the step-brother to suceecd. 


"The defendant denicd the fact of the adoption. The 
High Court held that the intention to adopt and the 
fact of adoption were proved by the terms of the 
deed of gift. Held by the Privy Council, reversing 
the judgment of the High Court, that the words 
of the bibhanama [* but ая I had no son or daughter, 
1 took уоп a» my pallok-putra in the month of 
Aghran 1211 B.S. (1803), with the anumati (per- 
mission) of your parents, for the purpose of securing 
future oblations of water and funeral cake, and 
having brought you up like а son, performed the 
ceremonies of your sangskar, etc, and have cone 
stituted you my representative] were not those 
which properly import the adoption of а son by gift 
—dattak putra. Held that the presumption which 
arose from the religious duty of a childless Hindu to 
adopt was in this ease opposed to as strong a pre- 
sumption that a Hindu would not break the law by 
giving in adoption an eldest or only son. NILMADHUR 

Das г. BrswawnmaR Das 
[3 B. L. R., P. C., 25: 13 W. R, P. C., 29 
13 Moore’s I. A., 85 

961 


—— Sudras—Vali- 
ditu of adoption.—The adoption of an only son is 
invalid according to the Bengal scheol of Hindu law, 
and the prohibition applics as well to Sudras as to 


the higher castes, Manick Сягхрев DUTT с. 
Buvovosurty Dossre I. L. R., 8 Cale, 443 


1e2. Age of adopted 
son—Validity of adoption. - Held that the adop- 
tion by a Hindu widow of an only son, if valid in 
every other respect, cannot be set aside by reason of 
the adopted being an only son of an advauced age. 
VYANKATRAY ANANDRAY NIMTALKAR v. JAYAVAN- 

TRAY BIN MALHARRAY RANADIVE 
[4 Bom., A. С., 191 


163. Married son— 
Sudras—Validity of adoption—An adoption 
amongst Sudras ів not necessarily invalid because the 
person adopted is an only son and is married, and has 
been given in adoption by his mother after her hus- 
band's denth and without his authority. — MEHAISAI- 
BAT e. ViTHOHA KMANDAPPA GULVE 

Š [T Bom., Ap., 26 
Falidity of ado; 
Authority of husband, Absence REA ka 
by a Hinda widow of her deceased husband's only 
son is invalid in the absence of au. express authority 


[27] 
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conferred upon her by him during his lifetime. 
Buch an adoption, being null and void a? initio, cane 
not be supported by the maxim quod fieri non de- 
buit factum valet. Quare—Whither a gift in adop- 
tion of an only son by bis father is void in the Presi- 
dency of Bombay. LaxsuwarrA e. RAMAVA 

(12 Bom., 964 


165, ——____________ Absence of 
authority of hushand—Validity of adoption.—In 
the Presidency of Bombay a widow may give in adop- 
tion a younger son where her husband has not, by 
direct prohibition or otherwise, indicated his unwill- 
ingness that she should, after his death, give such 
younger in adoption, the husband's assent to such a 
gift being implied, But it cannot be implied to the 
gift by his widow after his death of an eldest, and 
still less of an only, son in adoption, where he did not 
expressly indicate such assent in his lifetime, Semble 
—Where a father gives his only son in adoption ваа 
dwyamushyayana, he consents to deprive himself of 
one-half of the spiritual bencfit derivable from the 
performance of relizious obsequics. Hence his consent 
cannot be implied even to such a gift when made by 
his widow after his death. To such a case the factum 
valet principle ів wholly inapplicable because the 
adoption would be, as regards her, not quod fleri non 
debuit, but quod fleri non pofuit. The maxim quod 
fieri non debuit factum calet considered, and ita 
application pointed out. There ів no authority for 
drawing any distinction between Sudras and the other 
classes on the question of the legality of the adoption 
of an eldest or an only son. Afhalsabai v. Vithoba, 
7 Bom., Ap., 26, dissented from, so far asit supported 
the gift in adoption by a widow of an only son 
without the authority of her husband. ГАКВМАРРА 
WBOUTA d d) 7 a Bom., 364 


166, — — — — — — Lingayats— 
Gift in adoption by widow without an express 
authority from her husband.—The plaintiff, a Sudra 
of the Lingayat caste, aued for possession of certain 
property, alleging that he had been adopted by the 
defendant, a widow of the same caste. The defendant 
denied the adoption, and contended that it was invalid, 
inasmuch as he was an only воп, and had been given 
in adoption by his widowed mother without an express 
authority from her husband. The plaintiff, in support 
of his adoption, produced two documents executed by 
the defendant, viz., в deed of adoption and в compro- 
mise, in which the defendant had ratified the plaintiffs 
adoption. It was found that the defendant was verv 
young, and did not act independently in the execution 
of those decumente. Held that the adoption was 
invalid on two grounds, viz., 1st, that the mother had no 
authority to give the plaintiff in adoption, because he 
was the only son of her deccased husband at tho time 
of the adoption; and, 2nd/y, that the defendant 
(whether an infant or not) was not, either at the timo 
of the alleged adoption or at that of the alleged rati- 
fication of it, a free agent, but was subject to undue 
influence. In the case ofan only son the High Court 
refuses to imply authority in the mother to give such 
a son in adoption. Quare—Whether the plaintiff 
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was incapable of being adopted by the defendant 
hecanse his mother was a second cousin of the defens 
dant’s husband, Bayabai v. Bala Venkatesh, Y 
Bom., Ap. 1; Gopal Narhar v. Hamant Ganesh, 
T. L. R., 8 Bom, 273, referred to. Lakshmappa v. 
Елтлеа, 12 Вот» 864, approved. ЗОМАВНЕКНАВА 
€. SUBHADRAMAJI . . LLB, 6 Bom, 584 

167. — — ——— — — ——— Adoption of an 
only son Validity of such adoption among Länga» 
yats—Custom of Lingayate—According to the 
custom of Lingayats in the districts of Dharwar and 


Bijapur, the adoption of an only воп is valid, Basava 
v. LINGANGAUDA . . LL, В.,19 Bom, 488 
168. Adoption of 


only son of divided brother—Lingayats—Adoption 
бя diovamushyayana form.— Amongst Lingayats, the 
éwvamushvayana form of adoption is not obsolete. 
The adoption can take place in cases ia which brothers 
are divided as wellas where they are joint, Cammava 
v. BASANGAYDA . . LLB, 21 Bom. 105 


16a Validity of 
adoption of only so беја 
The adoption of an only воп ів valid in Gujarat, where 
the Mavukha is the paramount authority on Hindu 
law. Vyas CITMAXLAL v. Vyas RAMCHANDRA 


(1.1. В, 24 Bom., 867 


170, — —-- —  — — — Gift of sen ба 
adoption by a widow after re-marriage— Widow 
Remarriage Act (XV of 1856), гг. 2 and 8.—А 
Hindu widow has mo power, after her re-marriaga, 
to give in adoption her son by her first husband, 
unless he has expressly authorized ber to do m 
PANGHAPPA г. SANGANBASAWA 

[L L. В, 94 Bom., 99 


Kumara 
Gaundan, 1 Mad., 64, followed. NARAYANASAMI ©, 
КОРРОВАМТ . . . LL R., П Mad, 48 


172. Question as to 
validity of adoptii "The Courts below differed as 
to whether the adoption, ifauthorized, was validly 
effected, the boy adopted having been the only son of 
his natural father. Whether this is в disqualifi- 
cation invalidating an adoption is a question that has 
not come before Hor Majesty in Council for decision. 
Аммт Davi e. VIESAMA Davo 
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178. ont: гот n 
im adoption by his widowed mother.—The plaintift 
sued for a declaration of the invalidity of an adoption 
made by the widow of a decessed Hindu, It appeared 
that the alleged adopted son wasanonly son. Held 
that the adoption was not invalid under Hindu law. 
GURULINGASWAMI с. BAMALAKSBMAMMA, 

[L L. R., 18 Mad, 58 


Оп appeal to the Privy Council on the general 
question as to the validity by Hindu law of the 
adoption of the only eon of his natural father decided 
inone ju ‘upon these two appeals,— Held that 
such an adoption is valid by that law. The authority 
of a widow in reference to adoption not being 
identical in different schools of Hindu law, it was 
held, on в question peculiar to the appeal from 
Madras, that it is there established in regard to the 
giving of boy in adoption by the widow of his 
Барате] father that, unless there has been some express 
prohibition by the husband, the wife's power with the 
Zoneurrence of sapindas, where the concurrence of 
sapindas is required, is co-extensive with the power 
of the husband. The adoption of an ошу son is not 


an act во improper, but that a widow has power to effect 

it with the assent of the sepindas in the absence of 

express power from her husband. GURULINGASWAMI 

v. BAMALARSHMAMMA . L L Ry 29 Mad., 398 
See Banua Монах c. Hannar Brar 

[L L R., 21 All, 460 

LB, 26 L A., 113 

860. W. М., 427 

174. han—Inealid adoption. 


Orp! 
According to Hindu lew, an orphan cannot be 
adopted. SUBBALUVAMMAS v. nud Ms AMMAL 
» 


176, ———_—_————_ Law of №; stern 
India—Incalid adoption.—Aceording to the Hindu 
law provailing in Western India, an orphan cannot be 
adopted. BALYANTRAY BHASKAR v. ВАТАВА 

[6 Bom., O. C., 83 


170. ————— Paluk-putro—Invalid adop- 
iiow.—The Hindu law does not allow of the adop- 
tion of s paluk-putro. KALEE CHUNDER CHOWDHEY 
e SHIB CHUNDER . . А . 2 W.R., 281 

This decision was not disputed in the Privy Coun- 
cil on this point. 

See Кам CHANDBA CHOWDHURY о. Sam CHUN- 
рва BHADEBI 

[6 В 1. R., 501 : 18 W. R., P. C, 12 


177. Putrika-putra — Invalid 
ыы adoption of a “ putrika-putra ” is 
invalid Nugsixe Naram e. Вноттон LALL 

[W. E., 1664, 194 


178. Bister's son— Andhra country 
—Jaralid adoption.—In the Andhra country, as in 
Bengal, а Brahman cannot adopt his eister’s son. 
NARASAMAL с. BALARAMACHARLU . 1 Mad., 420 
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179, — — ——— ———— Validityof 
adoption.—It is now well settled law that the adoption 
of a sister’s воп by a. Hindu of the Vaishya caste is 
valid. GANPATBAY VIBISHYAR о, VITHODA KHAN- 
DAPPA $7 ne . . 4 Bom, A. C, 180 

180. Validity of 
adoption —Custom— Acquiescence in fact of adop- 
fion.—Suit to set aside the adoption of the first de- 
fendant, the alleged adopted sou of plaintiff's undivid- 
ed brother, to declare plaintiff's title to certain lands 
and for possession, First defendant pleaded that the 
quim of his adoption was res judicata, aud the 

ivil Judge so decided. Upon appeal, the High 
Court reversed the decision, aud remanded the case 
for decision on the merits. After trial, the Civil 
Judge found that the fact of the adoption was satis- 
factorily proved, and that first defendant had done 
acts ав adopted son since 1835 at least, It wus also 
argued on plaintif rt that the ndoption was 
illegal, being that of а sister's son, and the judgment 
of Horroway, J., in Narasama v. Halaramacharlu, 
1 Mad., 420, wuscited. The Civil J decided that 
‘this applied only to the Andha Country, and that, as 
the custom waa common in the Dravida country, the 
adoption was legal, or, if not legal, that it was too late 
to dispute it. Tho plaintiff appealed, and the case 
was referred to full Court. ‘The Court decided 
that on the general principles of Hindu law, as 
expounded by the writers of all schools, a Brahman 
could not legally adopt his sister's son, but as tho 
existence of а custom, derogating from the general 
law, was asserted, they directed an enquiry into the 
existence of the supposed custom. The l Judge 
found that a rule of customary law did exist allirm- 
ing the legality of the adoption of а sister's son by a 
Brahman. Upon the question coming before the 
High Сол, the finding of the Civil Judge as to the 
‘existence of the custom was reversed aud the followi 
issue sent for determination : —“ Has the conduct of 
the plaintiff and that of the members of his fawily been 
such as to render it inequitable for him to set up as 
against tho present defendant the rule of law upon 
which he now insists?” The Judge found to the 
effect that there had been a long course of acquies. 
ceuce by all the members of the family, the plaintiff 
included, in the validity of sonship asserted. Held 
that this would be hardly enough if through theine 
fluence of that course of representation by conduct 
the defendant had not altered his situation so that it 
would be impossible to r.store him to that original 
situation ; that he had done so; and that, although 
the adoption was invalid and inadequate of itself to 
create communion, that communion had been created 
by the course of conduct of the plaintiff and his 
family, coupled with the defendant's changed situ- 
ation which had resulted. GOPALAYYAN r, RAGHU- 
PATIAYYAN alias AYYAvAYYAN . T Mad., 250 


LLL ——— Suit for partie 
tion uf property by person in possession making a 
false claim thereto-—According to tho Hindu law, 
2 Brahman cannot validly adopt bis sister's юп. B, 
a childless Hindu and a Brahman, adopted X, his 
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sister’s son, and subsequently, apprehending that the 
adoption was invalid, executed а wil. by which he 
left his estate to Y. After Js death, X obtained 
possession, and remained in possession of the cstate 
till his death, which occurred before he had attained 
majority. After this, joint possession of the estate 
was obtained by P and 5, two widows of В, who set 
пра right of inheritance from Х, as being in the 
position of mothers to him, in consequence of his 
r deceased husband. A suit was 
inst P for partition of the estate. 
Held that the adoption of X by В, а Brahman, 
was invalid, and that P and 5 were not entitled to 
succeed him us his heirs. PARBATI r, SUNDAR 
[L L. В. 8 AIL, 1 
183. — — — — Brahman.—The 
child whom the testator had purported t» adopt was 
his sister's son. If it had been песскату to detere 
mine the point, their Lordships would probably have 
had little disticulty in accepting the opinion of the 
High Court that a Hruliman cannot lawfully adopt 
his sister’s воп. SONDAR г. Panwatr 
[L L. В. 12 АШ, 51 
L. R., 16 I. А.,186 
Bohra Brah- 
‘ustom.—Amongst the B hra Brahmans of 
the northern districts of the North-Western Provinces 
there exists а valid aud legal enstom in virtue of 
which а person of that caste can adopt his sister’s son. 
Снліх SUKH RAM e. PARBATI. MANSA RAM v. 
SUNDAR . . E -~ LL. R., 14 Al, 53 
184 — —— Sister’s son, 
mother’s sisters son, and daughters son.—lhe 
adoption of a mother’s sister's son by a Hiudu of any 
of the three regenerate classes, Brahman, Kshatriya, 
and Vaisiya, equally with the ad: ption of a daugh- 
ter’s son or a sister’s son is contrary to law und void. 
The ancient texts condemning such adoptions are 1 
only adwonitions, but have been judicially decides to 
be prohibitions of law for such в length of time that 
it is now not competent to a Court to treat them as 
open to question in this respect. The judgment 
im Collector of Madura v. Muvtoo Ramalinga 
Sathupathy, 12 Moore's I. A., 437, gives по 
countenance to the conclusion that, in order te bring 
a саве under any rule of law laid down hy recognized 
authority for Hindus generally, evidence must he 
given of actual events to show that in poiut of fact 
the people subject to that general law regulate their 
lives by it. BHAGWAN SINGH г. BHAGWAN SINGH 
(LL R., 21 All, 412 
L. R., 26 I. A., 153 
8 C. W. N., 454 
LM ý Custom—Brah- 
mans—Daugther’s son.—In Southern India the 
custom which exists among Brahmans of adopting a 
sister’s or daughter's sou is valid. VAYINDINADA t. 
APRU . B . - LL R,9Mad,44 
186, Jain l 
Validity of adoption.—The question of the validity 
of an adoption, the parties between whom the 
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question arise being Jai was decided iv 

accordance with the law of that sect, and not іл 

accordance with Hindulaw. Under Jain law, the 

adoption of в sister's son is valid. HASSAN ALI с. 

Naca Man . ТЬВ.,1 All, 288 


187. ~-—— Mitakshara law 
—Kayasthas—Sudras—As в general principle, 
Kayasthas are Hindus of the Sudra class, and may, 
aw such, adopt their sister's won, Bas Cooman LALL 
о. Віззвзсв Drar . — I. L. R., 10 Cale. 688 


188. - Stranger—Adoption of 
stranger where there is а brother's son—Validity 
of advplion—By the Hindu law, the adoption of в 
stranger is valid, notwithstanding the existence 
of а brother's sou at the-time of the adoption. 
UocooLANUND Doss г. Wooma DAEE 

05 В. L. R., 405: 28 W. В., 840 


In the sume case on appeal before the Privy Couns 
cil, it was laid down that passages in the Datts 


and capable of adoption, in preference to any other 
person, although binding upon the conscience of pious 
Hindus as defining their duty, are not so imperative 
ав to have the force of laws, the violation of which 
should be held in a Court of Justice to invalidate an 
adoption which has otherwise been regularly made. 
Wooua DAEE e. GOCOOLANUND Dai 
(I. L. R., 8 Calc., 587: 2 C. L. R., 51 

L. R., 5 L A, 40 


189. ——— Wife’s brother's son — Fali- 
dity of adoption.—The son of a wife's brother may 
be adopted. SRIRAMULU v. RAMAYYA 

[L L. R. 8 Маа, 15 


5, SECOND, SIMULTANEOUS, ОВ CONDI- 
TIONAL ADOPTIONS. 


190.  -- — Becond adoption—Adoption 
while first adopted sun is living.—A second adoption 
cannot take place in the lifetime of the first adopted 
so». GOPEE LALL г, CHANDRAOLEE BUHOOJER 
B. L. R., 801; 19 W, R., 13 
L. В. I. A., Вир. Vol., 191 


Afirmivg the decision of the High Court in 
CHOUNDAWALR BAHOOJEE v. GIRDHABEEJEE 


[3 Agra, 226 
ВАМАВА с. Raya. LLB, аў Bom., 482 
191. Second adoption 


in lifetime of first adopted son.—By Hindu law, a 
A cpu! an be made during the life of a 
tou previously adopted. Rungama v. Atchama, 4 
“Moore's 1. A, 1, referred to. MOHESH NABAI 
мані v. Tanco Хати MOITIA 
Механи v. VOLARE M 
L. R., 20 L A 30 
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Such an adoption 
SUDANAND MOHAPATTUM v. 


192. 
is inoperative if made. 
BONAMALLEE 


193. .. -——— — 
first adopted son is Living 
the adoption of a second son 
adopted son exists and retai 
LAKSHMAPPA v, RAMAVA 12 Bom., 364 

194. --— - Avgquiescence of. 
first adopted son in division of praperty.— Accord- 
ing to Hindu law, a second adoption (the first adopted 
son still existing aud remaining in possewsion of his 
character of в son) is invalid, ‘The acquiese 
the first adopted sou, after he cume of 
division of property made by the adopting’ father 
Lis two adopted sons was not equivalent to 
a previous consent (binding on the first adopted son) 
to the disposition of the ancestral property by the 
father, but was binding on the first adopted son with 
regard to other property of which the father had the 
power of disposing by un uet infer viros without the 
consent of the first adopted son,  RUNUAMA т. 
ATCHAMA. ATCHAMA с, КАМАХАРНА BANOO 

[7 W. BR, P. C., 51: 4 Moore's I. А., 1 


195. Relinquishment 
by first adopted son in favour of his adoptive 
mother of his rights as adopted son—Release— 
‘The plaintiff was adopted in 1850 by А, the widow 
of опе G In June 1585, he executed a document 
which recited that he and A’ had uot been on amicable 
terms, and that his adoption had consequently been 
cancelled, and that she had adopted another son 
(defendant Хо, 1) to whom she had given all rights of 
heirship, aud declared. that, in consideration of 200 
pat by А, he delivered back to her the rights wl 

е had obtained by virtue of his adoption und heirship. 
K died in October 1885, aud the plaintiff brought 
this suit, as adopted воп, to recover the property 
of G. The first defendant, who hul been adopted 
by К, subsequently to the plaintiff's adoption, con- 
tended that he had been validly adopted, aud that he 
was entitled to the property, Не relied (infer alid) 
при the document executed by plaintif in June 
1855. Held that the plaintiff could not renounce 
his status as adopted son, although he might give up 
his right of inheritance, and that whatever estate 
became vested in А by the release came to the plain- 
tif ou ber death either as the adopted son of G or as 
heir of К. Held also that the defendant's subse- 
quent adoption was invalid, and that nothing would 
pass to him by force of such adoption. MAuavu 
Gasv г. Вахлл Sivu . L L. R., 19 Bom., 239 


-- Aduplion while 
cording to Hindu law, 
invalid while the first 
is his character of а son. 


196, — — —— ——  — — — Aduption ty a 
mother after the death of her son who has left 
neither child nor. widow-—Adoption by a grand- 
mother without the consent of her daughter-in-law, — 
Under the Hindu law, a mother is competent to adopt 
when her son dies leaving по widow or other heir nearer 
than herself. A Hindu of the Sudra class died, lew 
ing him surviving his mother and the paternal gnd- 
mother, After his death, his graud-mother adopted 
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5. SECOND, SIMULTANEOUS, OR CONDI- 
ОХА, ADUPTIONS—continued. 


the defendant. Subsequently to this adoption, the 
| deceased's mother adopted the plaintiff. ‘Thereupon 
h plaintiff and defendant. claimed the deccased’s 
estute. Леа that the plaintif was entitled to 
succeed. The deceased's mother having succeeded 
as heir to her son, her mother-in-law could not 
by any adoption divest her of her rights as such heir 
Without her consent. The defendant's adoption was 
. therefore invalid, GAYDAPPA е, GIRIMALLAPPA 


(1. L. R., 19 Bom., 831 


197. Jain law— 
Validity of adoptivn,—1n a suit to which the parties 
were Jains, and in which the plaintiff claimed а 
declaration that he was adopted by the defendant to 
her deccascd busbund, aud that as such adopted sou he 
was entitled to all the property left by her deceased 
husband, it was found that subsequent to the hus- 
death the defendant had adopted another 
person who had died prior to the adoption of the 
plaintiff, aud without leaving widow or child. Held 
that the powers of a Jain widow, except that she can 
make an adoption without the permission of her 
hustand or the consent of his heirs, and may adopt 
a daughter's son, and that no ceremonies are neeese 
sary, are controlled by the Hindu law of adoption, 
and the kritrima form of adoption uot being recog- 
nized by the Jain commu: ity or among the Hindus 
of the North-Western Provinces, it must be assumed 
that the widow had power to make в second adoption, 
and that such adoption was to her husband. Held 
therefore that the adoptiou of the plaintiff was valid 
and effective. Held мо that, the effect of the 
second adoption being to make the second adopted 
son the sou of the deceased husband, he must be 
treated as if he had been boru, or at all events con- 
ceived, im the № ‘I's lifetime, and his title 
related back to the death of the elder brother, the 
first adopted sn, so that, if the elder brother left no 
widow or child who would succeed him to the 
exclusion of hix younger brother, the second adopted 
son would suceced as heir to the father, Sheo Singh 
Rai у. Dakho, I. L. Ry 1 All, 68%, referred to, 
LAKHMI CHAND v. GATTO Bal 

[L L. В., 8 All, 319 


- . — Simultaneous adoption— 
d adoption. А simultancons adoption is шоб 
valid according to Hiudu law. The adoption of one 
von aloue is actually and in itself wholly sutficient to 
satisfy the purpose of the law; the adoption of two is 
not within the scope of the power of adoption, and 
where such a thing is attempted, neither of the child- 
ren is the legally adopted son of the deceased, although 
the ceremonies of adoption шау lave been performed 
as regards «ach, and also at the same time, GYANEN- 
рио CHUNDER LAHIRI v. KALAPAHAR HAJI 

[L L. В., 9 Calc., 50: 11 С.І. R., 297 


Tn the same case in the Privy Council the case was 
thus stated and decided, Two widows of a Hindu 
each adopted a son to their decensed husband, under 
ап authority from him, thus expressed: “ You 
| the elder widow may adopt three sons ruccessively, 
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& SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADOPTIONS —continved. 
and you , . » the younger widow may adopt 
threo sons successively.” Held that this might 
Moro reasonably be construed as giving the elder 
widow authority to adopt three sons successively, and 
a similar power to the younger, than as autho- 
rizing simultancous adoptions. — //e/d also that, 
supposing that the busband Lad intended to pive such 
ар authority, the law did not allow two simultaucous 
adoptions. The opinion of W. H. Macnaghten on 
the subject referred to aud approved. Акнох CHUN- 
DER Bagcat e. Kataranan НАТ 
(LL. E, 13 Calc, 406: L, R, 12 L A., 108 


Момвмотвематн Dey v. Охлстн Хасти Dry 
[2 Ind. Jur, N. 8, 24 


В. С. in Court below + Bourke, O. C., 189 


Бгрреввову DASSEE v. DOORGACHFRN SETT 
[3 Ind. Jur., №. 8., 22: Bourke, О. С., 360 


Dossxoxzy DOSSEE e. PROSONOMOYEE Dosskk 
[3 Ind. Jur., N. 8,18 


here the question was only raised however, and it 
was assumed such an adoption would be invalid with- 
ont deciding it, 


See also CitoUNDAWALEE BAHOOJEE v. GrnDmA- 
NERJER " . . . . 8 Agra, 226 


Affirmed by the Privy Council in Goorre LALL v. 
Снлмрвлоогек BABOOJER. . 11 B. L. R., 391 
fe W. R., 19: L. R., L A., Бар. Vol, 131 
M ——— Adoptions by 
each of two widows simultaneously made to one 
Jüther.—By Hindu law there cannot be simultane- 
‘ous adoptions by two widows of two sons to one father, 
Бевьново Казнов Roy т. Dooxcasooxveny 
Dossay . . LL R., 19 Calc., 513 
[L. R., 19 L A., 108 
200. Invalidity of 
gift made to a person as being the adopted son of 
donor, where the adoption fails—Persona designata. 
—A testator gave by will to each of his two wives a 
power to adopt, and gave hia property to his sons во 
to be apopted, but did not provide, nor did he know 
who tho adopted sons were to be. The adoption 
which subsequently tok place was found to have 
been a simultancous adoption by the two widows, 
Held that such an adoption was invalid, and that the 
в purporting to be the adopted sons did not 
answer the description in the will of adopted sons, 
and that therefore there was not such a suficient 
designation of their persons as to enable them to take 
"under the will. Monemothonafh Dey v. Onathnath 
Dey, 2 Ind. Jur, N. S. 24, distinguished, and 
Fanindra Deb Raikat v. Bajeswar Das, I. І, В. 
11 Cale. 463: І. В. 12 I. A. 72, followed on the 
juestion of persona designata. DoouGA SUNDARI 
вввЕ r, SUBENDRO Kxsuav Rar 
[L L. R., 12 Calc., 686 
901. — Conditional adoption— 
Position of father giving son in adoption.—Where 
Hindu widow, in whom had vested by inheritance 
the whole of her husband’s property, moveable and 
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immovenlle, agreed to accept а boy in adoption on 
an express agreement by his father that during her 
lifetime she should be entitled to such property, 
ject, however, to the boy's maintenance and edu- 
cation, and upon the faith of such azreement adopted 
the boy, it appearing that she would not have done во 
at all if it had not been for snch agreement,— Held 
that the agreement was binding upon the sdopted 
son, aud that the son’s proprictary right was subject 
to the interest thereby created in favour of his 
adoptive mother. Held also that under tho Hindu 
law the power exercised by a father in giving his son 
in adopti not only co-extensive with the power 
of a guardian, but is more like the power of an 


absolute proprictor, Currko RAGHUNATH КАЈА- 
DIKSH e. JANAKI . RET" Bom., 199 
202. Consent giren 


to adoption on conditions—Effect of now-fulfilment 
of conditions.—Where the natural father of the son 
iven in adoption wrote to the adoptive mother, a 
ilow, giving his consent to the adoption on certain 
ions,—Teld that anon fulfilment on one of the 
ious rendered the adoption invalid, notwith- 
standing that the condition was unnecessary, and 
imposed in consequence of а mistake вв to the necese 
sity for the assent of Government to the adoption. 
RANGUDAI v. BHAGINTHIBAI 

[I. L. R., 3 Bom., 877 


203. — — — — — — Agreement by 
nalural father restricting гота interest in the 
inheritance of his adoptive father.—The natural 
father of a boy whom the widow of в deceased Hindu 
proposed to adopt аз a son to her husband entered into 
A written agrecment with her to the effect that the 
boy should inherit only а third of the property of his 
adoptive father. Ме that the agreement was not 
void, but was at least capable of ratification when the 
adopted sou became of age. RAMASAMI AIYAN e. 
VENKATARAMAIYAN , I. L. R, 2 Mad., 91 

[L.R, 6 L A., 196 

204. Minor adopted 
on conditions.—Semble—A minor taken in adoption is 
not bound by the asscut of his natural father to terms 
imposed as a condition for the adoption. LAXSH- 
MANNA Rav е, LAKSHMI AMMAL 

(LL. R., 4 Mad., 160 

205, — — ———— Palidity of 
adoption—Mitakshara law.—The will of B, а 
Hindu, appointed one K manager of all his property, 
and gave his widow 5 power to adopt a son, and went 
on to state that S “shall manage all the affairs with 
the consent of the said manager” (K), “and she will 
not be able to do any wrongful act or alienate and 
waste property uselessly and without his consent. If 
she do so, it will be eancelled by the said manager ог 
the adopted son; and she will adopt в son with the 
good advice and opinion of the mauager." S, wishing 
to adopt the plaintiff, sent a registered letter to K, 
who had refused to give S any advice or assistance, 
intimating her intention and asking him to come and 
sce the ceremony performed, but he declined to 
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& SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADOPTIONS—ecn!inwed, 
receive the letter which was returned to S by the 
postal authoritice, and the plaintiff was eventually 
adopted without the consent of К. Held that the 
о of К was not в condition precedent to the 
validity of the adoption, and that it was not invalid 
by reason of its having been made without K’s advice 
and consent, SURENDRA NANDAN alias GYANENDRA 
Naxpax Das с. SALLAJA KANT Das MAHAPATRA 
LI. L. R., 18 Calc., 385 


206, ——— M Adoption under 
agreement—Validity of adoption by wnfonsured 
aow Agreement at time of adoption effacing 
Fights of adopted воњ. Ihe defendant's husband, 
T died intestate in 1873, leaving his widow (Z, the 
defendant) and a con, В, him surviving. А post- 
humos sou, №, was subsequently born to him, who 
died an infant aged four mouths. B died in July 
1877, aged seven years, The plaintiff alleged that 
on the 18th April 1878 the defendant adopted him 
as tho heir of her husband, 7’, and on. the same date 
made an agreement with his (the plaintiff's) natural 
father, whereby he was deprived of th immediate 
rights in the estate of the said V, towhich he became 
entitled by reason of his adoption. The agreement 
was in the following term “Memorandum of 

ment made this 18th day of April in the Chris- 
tian year 1878 between @ of Bombay, Hindu inhabi- 
tant, of the one part, and Z, widow of P, also of 
Bombay Hindu inhabitant, of the other part. 
"Whereas the said V died intcstate at Bombay on or 
abut the Sth day of October 1873, leaving bim 
surviving the said Z as his оцу widow, a son named 
В, who was torn during his lifetime, and aucther 
gon, named К, who was Lorn after his death, his 
only heirs amd legal representatives him sury 
And whereas the said R died while he was an 
aud the said В died at the age of seven, leav ‘ing the 
said L, his m: ther, as his only heir and legal repre- 
sentative him surviving ; and whereas the said L is 
desirous of adopting a ven as heir to her said busi 
aud bas requested the said G to allow her to adopt 
опе of his sons, named S, who has now attained the 
age of eleven years, on tho terms and conditions 
hereinafter mentioned, which the said G has agreed 
to do Now these presenta witness that, in pursu- 
ance of the said agreement aud iu com deration of 
the premises, the said Œ has agreed to give, and the 
said L has agreed to accept, in adoption the said S 
on the express terms and conditions following, that is 
to say :— 1. That the said L shall bave during her 
lifetime, beth before and after the said S bas attained 
bis majrity, absolute power and control over the 
whole of the immoveable and moveable property, 
estate, and effecta so inherited by her as the heir aud 
surviving legal personal represcutative of B as 
sforesaid, and shall be nt liberty to deal with and 
Mavage the same according to her own abslute 
crotien, as she may, in tho exercise of such discretion, 
deem most advantageous to the estate, 2. "The said 
L shall and will during her life provide the said 5 
with lodging, food, clothes, medical attendance, aud 
all other necessaries, and will generally maintain 
and educate him at her own expense in a manner 
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"TIONAL ADOPTIONS—costinued. 
suitable to the position of his family, and will get 
him married and perform the usual ceremonies on his 
mat xpense as aforesaid in в manner 
Puitable to the p: sition and respectability of the said 
family, 3. That after the death of the said Z, the 
wid S, bis brs and legal representatives will be 
entitled to inherit for his and their own abs lute use 
and bencfit all the mov cable and immoveable pree 
perty, estate, and effects of which the said Z shall be 

possessed at the е of her death, Tl 
terms and conditions specified 
and 2 and 3 of this agrecment shall hav 
and be considered as valid and operative in every 
respect, апу provision of law or the Hinda Shastras 7 
to the contrary notwithstanding.” The plaintiff 
alleged that since he had attained majority be had 
always repudiated the validity of the agreement as 
Aifceting Ma rights in any way. The plaintiff also 
alleged that on the Dassara day of 1853 the defene 

d in view 


of the approaching maj 

attained on the 14th De camber 1883, announced her 
Mention ef making over to him all the estate of her 
deceased husband 77; and that she thereupon те 
honneed and waived all the bendits which she had 
tried to retain for herself by the agreement of the 
1566 April 1878, and expressed her intention to 
devote herscl£ to в religions life. The plaintiff com- 
plained that recently the defendant bad begun to 
P iterfere in the management of the estate, and that 
the bad allezed that the plaintiff's adoption wat 
invalid on the ground that her (the defenda 
read had not been shaved at the time of the adoption, 
and bad threatened that she would proceed to adopt 
aon and ruin the plaintiff. He prayed for в decla- 
fron that he was the validly adopted son of, aud 
таль to the property which formerly belonged to, 
V. amd that the defendant was only entitled to maine 
tenmec; that the agreement of the 18th April 1878 
Was invalid ; or, in any event, that the defendant 
Те given to the plaintiff all rights to which she 
might have been entitled under the said agreement, 
Tt. The defendant admitted that she had performed 
Certain ceremonies which she intended to be an adop- 
tion of the plaintiff as son of V; but she alleged 
that at the time of the said adoption she had not, 
Dor mad she since, undergone tonsure; and that, 
according to the custom of the Daivadnya cor 
munity, to which she and the plaintiff belonged, а 
Widow could not adopt until her head had undergone 
ее She also stated that the majority of her 
Caste had declared the said adoption to be invalid, 
and she submitted the question as to its validity to 
the Court. With regard to the agreement of the 
Lith April 1878, she contended that, if the adoption 
Vas valid, the plaintiff was bound by the terms and 
Tonditions contained therein, as she would not, except 
pon those terms aud conditions, have adopted hime 
She further contended that on the death of her 
husband, У, his sons, В and R, became entitled to 
his estate, aud that, upon the death of B, who 
was the survivor of the said two sons, she succeeded 
Vo tho estate as heiress to В. Held that the adoption 
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5. SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADUPTIONS—centinued. 
of the pluntiff was а valid адор 
evidence it appeared that the requisite religious ceres 
awonies had been performed. Before the defendant 
took part in thon, shustris wire consulted na to 
whether the defendant, while untonsured, could pro- 
репу do so, and on making certain expintory gifts 
she was pronounced competent, Under such circum- 
stances, the Court could not hold her to be incom- 
petent. Even if other Shastris were of a different 
opinion, а Civil Court could not decide between con- 
flicting opinions upon such a question of ecclesiastical 
etiquette. If вп adoption he performed with all 
requisite rites, with the assistance of priests and in 
accordance with th inions of Shast the Court. 
will uphold it, even against i 
Shastris expressing ог cftertaiving contrary views, 
Held that the cffect of the agreement of the 18th 
April 1878 was to give the defendant the beneficial 
ownership of the estate for her life, with the largest 
possible discretionary powers of management, subject 
to the duty of maintaining and educating the plain- 
tif. Meld also, following Chitho v. Janaki, 11 
Bom. 199, that the agreement was valid and binding 
on the plaintiff, and that the defendant had not 
waived the benefits to which she was entitled under 
its provisions, Влул VINAYAKRAY JAGGANNATH 
SHANKARSETT г. LAKSHMIBAL 
[L L. R., 11 Bom., 381 


207. 


Invalid agrees 
ment relating (о estate of adapted son.— A. talukldar 
by his will authorized his senior widow to select and 
adopt а minor male child of his family to be the 
owner of the entire rinsat. This power having been 
exercised, the adopti n was questioned on the ground 
that the wid.w had agreed, with the natural father 
of the ad: pted son, that she should retain the whole 
estate during her life. Held that this had not 
rendered the ad: ption conditional, and that it did not 
affect the rights of the adopted son. Even if it had 
amounted to в coudition, the analogy, such as it was, 
Presented by the equities rdlatiuz to powers of ape 
Pointinent under English law, suggested that the 
condition itself would have been void without in- 
validating the adoption, Buarya КлырАТ мен 
г. INDAR Kunwak L L. R., 16 Calc., 556 

L. R., 16 I. A., 53 


208. Will of a Hindu 
in favour of his wife made on his taking a son in 
adoption— Adoption made on the understanding that 
the dispositivns of the will be observed.—A Hindu, 
on taking a вар in adoption, executed a “scttlement as 
to what should be dine by my adopted son and my 
wife after my lifetime,” providing that ou an event 
which happened the wife should enjoy certain land 
for life in lieu of maintenance, In a suit by the 
widow of the executant against the adoptive sou for 
Possession of the land, — //e/d that the instrument 
was a will On its appeariug that the defenda 
natural father, when he gave him in adoption, tacitly 
submitted to the arrangement contained in it,— Held 
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5. SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADOPTIONS—coneluded. 


thut the adoptive son was bound by its provisions 
LAKSHMI r, SCURAMANYA 


С.І. R., 12 Mad., 490 


209. Adoption made 
the day after the adoptire father mate his will— 
Adoptive son bound hy” the will — Inconsistent 
pleas—A Hindu wrote his will devising certain 
ancestral property to his wife, and ou the following 
duy he registered it and took the plaintiff in adoption, 
The testator died shortly afterwards. It was found 
that the plaintiff's natural father was aware of the 
slixpositions contained in the will, and that the testa- 
tor would mt have adopted the plaintiff but for the 
consent of the uatural futher to those dispositions. 
‘The defendants, who claimed. under в gift from the 
wife, had denied the adoption in their written state- 
ment, snd on appeal raised the further plea that the 
adoption, if any, was conditional on the provisions of 
the will being acyuieseed in. Held (1) that the 
defendants were uot precluded from succeeding on 


the latter of these inconsistent pleas; (2) that the 
plaintiff was not entitled to the ane l property 
devised by the will to the testator’s wife. Lakshmi 


Y. Subramanya, I. L. В. 12 Mad., 490, followed. 
МАВАХАМАЗАМ! ©, ВАМАЗАМТ 
[I. L. R., 14 Mad „ 178 


W ane Adoption by 
widow— Agreement between adoptive mother and 
natural futher.—A Hindu, who is taken in adop- 
tion by a widow, acting under an authority trom her 
husband, is not bound hy an agreement entered into by 
her with his natural father at the time of the adop- 
Чоп, Bhaiya Rabidal Singh v. Indar Kunwar, 
1. L. Roy Hi Caley 556, nnd Lakshmi v. Subramanya, 
T. L. R., 19 Mad., 490, reserved to. JAGANNADHA r. 
PAPAMMA. BCCHAMMA v. JAGANNADHA, РАРАММА 
v. JAGANNADHA I. L. R., 16 Mad., 400 

ап. Gift by adoptive 
father at the time of adoption—Guft binding оњ 
adopted son.—Where à Hindu at the time of taking 
а son in adoption made a gift of a portion of his 
ancestral property to his daughters, and the deed 
of gift as well as the adoption deed were executed 
on the same day, and they mutually referred to each 
other, — Held that, the plaintiff's natural father 
having been в party to the decd of adoption whi 
referred to the deed of gift executed along with it, 
the case fell under the category of conditional adop- 
tims which are allowed by law. Held also that 
the deed of gift to defendants Nos. 2 and 3 was 
valid and binding on the plaintiff. Quere—W hether 
the dwayamushayana form of adoption has become 
obsolete in the southern districts of the Presidency 
of Bumbay, Basava v. LINGANGAUDA 

[L L. R., 19 Bom., 498 
See СНЕМАУА v. BASANGAVDA 
[L L. R., 21 Bom., 105 


6. EFFECT OF ADOPTION. 
212. —Effect in adopting parent’s 


power of making will -А Hindu adoptiug а 
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son does not thercby deprive himself of any power 
that he may have to dispose of his property by will. 
‘There is no implied contract on the part of the 
adopter, in consideration of the gift of his son by the 
natural father, not to make в will, VENKATA 
ЗовтхА МашрРАТІ КАМА Knisuva Rao e. Covet 
ор Мавра... . Е. 33 Mad., 883 
[L. R., 28 I. A., 83 

8 C. W. N., 415 


313. - --—— Retrospective effect.—An 
adoption by а widow has а retrospective effect, and, 
relating back to the death of the deceased husband, 
entitles the adopted son to succeed to his estate, 
VYANKATRAY ANANDRAV ø. JAYAVANTRAY BIN 
Marmaggay Ranavivs . 4 Bom, А. C., 191 


314. — Power of adopted 
son to set aside gift made before his adoption, 
—The adoption ofa son by в Hindu widow bas а 
retrospective effect; a son therefore adopted to her 
husband by a widow is entitled to set aside a gift of 
aucestral immoveable property made by his adoptive 
father's widow previous to his adoption. NATHAJI 
Kzisuwas о. Нав! 74001 8 Bom, А. C., 67 


215. о Date from which 
title of son takes effect.—Tho title of a воп adopted 
by widow under authority from her husband docs 
not relate back to the death of the husband. Lar- 
SHMAXNA Rav г. LAKSHMI AMMAL 

(LL.B, 4 Mad., 160 

916. Tllatam cubtom — Status of 
son-in-law — Co-parcenary — Survivorship — Proof 
of special custom.—Although an illatam во! 
and a sou adopted into the same family may live in 
commensulity, neither they nor their descendants can, 
in the absence of proof of custom, be treated as 
Hindu co-parceners having the right of survivorship. 
CHENCHAMMA v. SUBBAYA І. І. R, 9 Mad, 114 


217. Custom of adoption of 
Gayawals of Gaya—E/fect on adopted son аз 
to his rights in family of natural father.—The 
proved practice of the Gayawals in adopting sons did 
not sever the adopted child from the family of his 
natural father, so that he did not lose his rights 
therein, LACHMAN LAL CHOWDHBI г. KANHAYA 
Lat Mowan . LL. a bg oe 209. 

Г. R., 22 I, A., 5] 


218, — — — Btatus of adopted son— 
Theory of adoption,—The theory of ва adoption is a 
complete change of paternity ; the son is to be consi- 
dered asonc actually begotten by the adoptive father, 
and be is so iu ull respects save an incapacity to con- 
tract marriages in the family from which he was 
taken. МАБАВАМАТ v. BALABAMACHARLU 

[l Mad, 420 


319. — ———— — — —— Rights in his 
natural family —Lnherilance.—The severance be- 
tween an adopted sou and his natural famil 


complete that uo mutual rights as to succession to 
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property can arise between them. SRINIVASA AY- 
YANGAR e, КСРРАХ AYYANGAR. ROYAN KRISHNA- 
MACHARIYAR ©. KUPPAN AYYANUAR .1 Mad., 


e Inheritance in 
adopted family.— Adoption is tantamount to the 
birth of в son to the adopter, and the property ine 
herited from the adopter must he regarded as ances- 
ne of his father а son cannot, 
to have а specific share declared and detined, 
but is only entitled to а decree declaring the property 
to be ancestral. HEERA SINGH v. BCRZAR SINGH 
О Agra, 256 
321. ————— — — — — — —— Consent to subse- 
quent adoption — Liability to deprivation of inherit- 
ance by vill. — Where a Hindu has adopted в sou, 
he acquires the right of a son in the her. 
moveable property of the adoptivi a 
cannot be deprived of these rights by the adoptive 
father afterwards assuming to adopt a second son 
and settling the hereditary property upon such second 
adopted son, coupled with declarations that the first 
son was disinherited. According to Hindu law, an 
adoption of a second son during the lifetime of в 
previously adopted son is inoperative, А childless 
Hindu adopted 4 as his son; afterwards he adopted 
B as bis son and made a will, dividing his Property, 
ancestral as well as acquired, between 4 and В. A 
filed в petition denying the right of lis adoptive 
father to adopt B, and protesting against the will; 
but afterwards he signed consent to the will. Held 
that, as the father afterwards endeavoured todeprive 
A of all his rights, as well those under the wiil as 
by the adoption, consent did not bind A, since it 
vas given on the basis of а family arrangement, front 
adoptive father afterwards departed. 
Semble—That if the consent were given by 4 iu 
iguorance of his right, it would not be binding upon 
him. SUDANUND Монарсттов г. BONOXALEE loss 
ГМагвЬ., 817: 2 Hay, 205 


РонзнотАМ 
SHAMA SHENVI г. VASHUDEV Kuisuxa SHENVI 

[8 Bom., О. С., 196 

Taga MoHUN BHUTTACHARJEK v. KRIPAMOYER 

Desa . . . . . 9 W. R423 


Succession of 
adopted son—Rights among other heirs.—When an 
adopted son is entitled to share with heirs other than 
the legitimately begotten sous of his adopted father 
in the property of kinsmen, he takes the samc share 
as the other heirs. The true meaning of paragraphs 
24 and 25 of sectiou V of the Dattaka Chandrika is 
that an adopted sou aud the adopted son of a natural 
воп stand in the same position, and this rule does not. 
extend to distinct collateral heirs, Dino Nate 
MOOKERJEE с. GOPAL CHUNDER MOOKERJER 
[9C. L. R., 379 : 8 C. L. R., 57 
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6. EFFECT OF ADOPTION- continued, 
224, — — — —  — — Succession—8a- 
pinda relationship.—the rizhts of au adopted son, 
is contracted by express texts, are in every reapeet 
lar to those of à natural-born son, An adopted 
воп takes by inheritance from the relatives, on the 
maternal side, of his adoptive futher in the same 
manner asa son begotten would take. There 
difference as regards sapinda relationship betwee 
tho adopted and natural-born son. Јоу КавновЕ 
Сшожривх е. Paxcuoo Basoo — 4 С.І, R., 538 


325. — — — — ——. __ Swecession 
lineal and collateral.—According to Hindu law, an 
adopted воп succeeds not only lincally, but also col- 
laterally, to the inheritance of his adoptive father's 
relations. StM@uuoocuunper Cuowbury г. NA- 
RAIN DEBIA 5 W. R., P.C, 100 


226. Termination of 
authority to adopt-- Succession of adopted son fo 
collaterals in gotra not that of father by adoption, 
— An instrument of permission (anumati patra) to 
a Hinda wife to adopt should she be left a widow 
provided that “ dattaka (adopted) son shall be entitled 
to perform your and my sradh and that of our ances- 
tors, aud to suceced to the property." The husband 
and wife had в son born, who survived his father, 
succeeded tothe property, and died before his mother, 
leaving a widow, who, xs heir, took possession of it for 
her widow’s estate. The mother then professed to 
exercise the above power, and in the suit arising 
thercupou—Bhoobunmoyee Delia v. Ramkishore 
Acharj Chowdhry, 10 Moore's I. A, 279—it was 
decided that, the son's widow having acquired a vested 
interest, a new heir could not be so substituted for her. 
Held that, although such a substitution might have 
been disallowed without the adoption Бер 
invalid for all other purposes, the above deci 
determined that, upon the vesting of the cstate in 
the widow, the power of adoption was incapable of 
execution, and was at an end; and that this would 
have been the conclusion if the question of the vali- 
dity of the power had been raised without any pre- 
vious decision upon it, Ап adopted son occupies the 
same position in the family of the adopter as в 
natural-born son, except in a few instances which are 
accurately defined both in the Dattaka Chandrika and 
Dattaka Mimansa, governing authorit he Bengal 
school. An adopted son succeeds not ошу lineally, 
but collaterally to the inheritance of his relations by 
adoption. Sumbhoochunder Chowdhry у. Naraini 
Dibeh, 5 W. R., P. C., 100, referred to and followed. 
Held iu this case that the adopted son of the mater- 
nal grandfather of the deceased, thonzh the potra 
into which he was adopted was not the same as the 
latter’s, was an heir nearer to him than such mater- 
nal grandfather's grandnephew. — PADMAXUMARI 
Desi Сножрнвамі v. Court ор WARDS 

[L L. R., 8 Cale, 308 
L. R, 8 I. A, 289 


Affirming decision of High Court in Puppo Koo- 


MARER РЕВЕЕ v, JUGGUT KISHORE AOHARJEN 
Е [L L. B., 6 Сао. 615 
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6. EFFECT OF ADOPTION—continwed. 
JucorBxATH SAHAI с. Мокком Коохялв 


P (8 W. R, 94 

TEENCOWRIB CHATTERJEA c. DINONATH BAYERINA 
(8 W. R. 49 

227. Succession of 


adopted son on the mother’s side.—An adopted son 
uuder the law prevailing in Bengal occupies, as re- 
gards inheritance, the same position in the family of 
the adopter as в natural-born son (except in в few 
instances defined in the Dattaka Chandrika and 
Dattaka Mimausa), succeeding collaterally, as well as 
lineally, his relations by adoption. Padma Koomari 
Debi Chowdhrani у. Court of Wards, Г. L. В, 8 
Cale., 302, referred toand followed. Whereas natural- 
born son, had there been one, would have been entitled. 
to succeed a maternal uucle, as being brothers 
daughter's son to the latter, — Held that an adopted 
son, who had been adopted by a widow ynder her 
deceased husband's authority, was entitled, in like 
manner, to inherit, at the death of the widow, from 
her father’s brother, Katy KUMUL Могомрав c. 
Uma Sonkvr MOITRA 
[L L. B., 10 Calc., 232: DOTE 
L. В.,10Т.А., 
Aflirming the decision of the High Court iw Usa 
Зомков Morraa г. Karı Komun Мозомрав 
(1. L. R., 6 Cale, 965: 7 С, L. В, 145 
228, Collateral suo- 
cession—Son adopted in kritrima form—A son 
adopted in the kritrima form in the Mithila provinces 
does not become в member of the adopti Amily 0 
far as collateral heirship is concerned, the relation 
of kritrima for the purpose of inheritance extendi 
to the contracting parties only. He can only н | 


to his adoptive mother’s property. Sumo КооввЕй 
v. Joogun мен. Boones Swem v. BUSUNT 
КооЕвкв . . . . . ЗМ. В, 155 


Созькотов o» Тівноот v, HvREOPEBGAD Можчит 
[7 W. B., 500 


229. Rights of adopted son- 
Adoption by widow after death of natural-born son 
—Dicesting of property.—A Hindu widow, who 
adopts а son after the death of her natural-bern son, 
divests hersclf of her estate. JAMNABAI e. Rare 
CHAND NAHALCHAND . LL R,T7Bom. 226 

BxxasT Момзв Roy с. Kristo Ѕооховвив Rox 

[T W. R., 308 

230. ————__——___—_—__ Ditesting of 
property.—An adoption by the widow divests her of 
the right of inheritance to her husband’s property, 
and vests it in the adopted son. COLLECTOR OP 
BABBILLY v. Narain DAY . . 3 Agra, 849 

231. —— — — — Second adop 
tion—Divesting of mother’s estate.— Per TRRVELY AN, 
J.—By в second adoption a widow divests herself 
of the mother’s estate in the same way that she 
divests herself of her widow's estate on the first adep- 
tion. AMBITO LALL DUTT о. SURNOMONI DASI 

[L L. R., 95 Calo., 608 
2C. W. м. 389 
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P rec Posit M on ef 
loo — Dicesting of .— Althongh the exer- 
cise of an И widow of a Hindu who 
died without male issue, and made in accordance with 
his request, divested the property from the widow 
and vested it in the adopted son, the widow ened for 
вп undivided sharo in the joint property, and a 
decree was made directing her to be put in possession. 
Held that the widow must be assumed to have prose- 
cuted the suit only as guardian for her adopted son ; 
that the decree must be considered to be for his bene- 
fit ; and that she was put in possession as trusteo for 
him and accountable to him as guardian and trustee 
for the profits of the property, being entitled herself 
to a maintenance out of it. Фивмо Doss Pax- 
DEY e. SHAMA SooNDERY DEBIA L4 
(8 W. R., P. C., 43 

3 Moore's I. A., 229 

233. Divesting of 
property—Vested right of inkeritance.—An inherit- 
ance, having once vested, cannot be defeated and di- 
vested by an adoption, ANNAMMAH e. Mann BALt 
Bap» . . . . . 8Maàd., 108 


984. Diresting of 
property.—In a suit to set aside an adoption on the 
ground that it had been made after the estate had 
vested ta the widow of К, the owner of the estate, 
Neid the adoption was invalid. THAYAMMAL ©. 
Vasximxixa . . LiR,7 Med.40l 


$85. о Suecession of 
adopted son— Dicesting of eatate.—An adopted son, 
ва such, takes by inheritance, and not by devise. A 
son cannot be adopted to the great-grandfather of 
the last taker after the lapse of several successive 
years, when all the spiritual purposes of в son, ac- 
cording to the largest construction of them, would 
have been satisfied. When the estate of a son is 
unlimited, and that son marries and leaves a widow 
his heir, she acquires a vested interest in ber hus- 
band’s property as widow, and a new heir cannot be 
substituted by adoption to defeat that estate, and 
l0 as an son what a natural-born son would 
not have taken, By the mere gift of power of adop- 
tion to a widow, the'estate of the heir of в deceased 
son vested in possession cannot be defeated and di- 
vested. Bmoosux Move Юкв1л e. RAMKISHORE 
ACHARJEE 
(3 W. В.Р. C, 115: 10 Moore’s I. A., 279 


@овгиро Nara Вот e. Вам KANAY CHOWDRRY 
[24 W. R., 188 


998. —— Son adopted 
after succession opened out — Hindu widow with per- 
mission to adopt, position of — Divesting of property. 
—A Hindu testator died, leaving all bis property 
to Pand B, his two sons, absolutely in equal shares 
В died in 1845, leaving в minor son, К. P died in 
1861 without male issue, leaving в widow B D and 
s daughter. Р also left a will, by which he gav 
sabject to certain trusts for the worship of tbe family 
idols, all his property to his widow В D for her life, 
and on her death to his daughter's son (if any): the 
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daughter died without issue before her mother, BD 
died in October 1864, leaving a will, of which she 
appointed her brother @ excentor, and Ө, in accord- 
ance with the directions in her will, took possession 
of the property, which B D took as widow and under 
the will of P. К died in 1855, when still a minor, 
leaving a minor widow, and having "made a will, by 
which he gave permission to his widow to adopt a 
son. The widow of A’ adopted a son in Angust 1876, 
In a suit brought by the plaintiff as adopted son of 
К and heir of P to recover the property left by P, 
the issue was raised whether, assuming the plaintiff 
to be the legally adopted son of К, he was the heir 
of P. Held that, his adoption not having taken 
place when the succession tothe property of P opened 
out on the death of B D, he was not entitled to the 
property ; his adoptive mother could not claim on the 
death of В D to hold the property as trustee for the 
plaintiff: and inasmuch as the property must have 
vested in some one on the denthof В D, and property 
‘once vested cannot, hy Hindu law, be divested, tho 
plaintiff was not entitled to suceced. Каши Pro- 
SONNO GHOSE v. Gocoot Спохоев Мітткв 

(LL R., 2 Calc., 205 


937. — Divesting 9 
property.—A, who had a son, B, by his wife C, 
Goring the lifetime of his em executed an unoomutteo 
puttro in favour of C, empowering her to adopt a son 
in the event of the death of B. В, on coming of 
age, succeeded to the ancestral and other estate of his 
father, who haddied. Subsequently B died childless, 
and his widow succeeded as heir to her deceased 
husband. C afterwards exercised the power of adop- 
tion from her husband, and adopted D. Held that 
although, as heir to A, D could not displace the 
widow and full heir of B, and that although ве heir 
to В he came after B's widow and mother, D might 
succeed when on their deaths he united in himself 
the capacitics of heir to 4 and heir to В, JoY 
Кленов Cuowpary е, РАхсноо Banoo 

[4 C. L. R., 538 


238, — ——— Adoptive som 
claim: share in estates already rested in another 
Before the date of the adoption—Fraud.—Shortl 
before his death in 1862, 4, by his will, gave hi 
widow power to adopt a son. In consequence of 
fraud on the part of B, the son of a brother of 4, in 
suppressing this will and setting up another, the will 
was not proved until 1874, when the widow exercised 
the power. С, the widow of another brother, had 
died in 1867, and В hai succeeded to her estate. 
‘The adopted son now sned by his mother to recover a 
half share in C'a estate, alleging that bis adoptive 
mother, in consequence of the fraudulent act of B in 
suppressing the will under which the power of adop- 
tian was given, and by setting up a false one, was 
unable to exercise the power of adoption before the 
death of C, and that thus he had been deprived of 
the opportunity of succeeding to C's estate, Held 
that, although В had committed frand in suppressing 
the will and setting up a false one, and had so placed 
obstacles in the way of the adoptive mother of the 
plaintiff taking a son in adoption earlier, yot that, as 
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the plaintiff was net in existence at the time the 
fraud was committed, such fraud was {too remote so 
far as it afficted him, and that the Court, as a Court 
of Equity, could not disturb the te which had al- 
realy vested in В. ‘The right to succession is а right 
h vesta immediately on the death of the owner 
nd cannot, under any circumstances, 
сс in expectation of the birth of a 
pfeferable heir not conceived at the time of the 
cwner’'s denth, Keshub Chunder Ghose у. Bishen 
Pershad Bose, S. D. An, 1860, р. 340, and Bhoohun 
Moyer Delia х. Ram Kishore Acharj Chowdury, 
10 Moore's Т. А. 279, followed, Кисомть LA- 
ПСВ e, Јотехрко Мопон LAHTRI 

. [L L. R., 7 Calc., 178: 8 C. L. R., 401 


Held in the same case by the Privy Council, 
affrming the decision of the High Court, that the 
adopted boy could not claim to share along with the 
nephew the estate which had belonged to the uncle, 
standing the nephew's conduct in reference 
f the power to adopt, inasmuch asthe 


xe 
date of this 
him, under any circumstances, to have been made an 
adoptive heir to the uncle. According to Hindu law, 
ав laid down in the decided cases, an adoption 
cfficted after the death of a collateral relation does 
met entitle the adopted won to come in among the 
i collateral, BHCBANESWARI DELI v. 
псом Laur 
[L L. R., 18 Calc, 18: L. R., 12 I. A., 197 
239. — Vested estate 
divested by adoplion—Power to adopt.—A, a 
Hindu, having succecded to his father’s estate, died 
unmarried, kaving him surviving his father’s mother 
S and his step-mcther N. After 4% death, М, 
under a power f m her husband, adopted В as a son 
to A's futher, Semble—That the adoption did not 
divest the estate of S, in whom 4's estate had vested 


"A 
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Y 
boy's birth rendered it impossible for ' 


on his death, DROBOMOYEE CHOWDHRAIN e. SHAMA 

CHURN CHOWDHRY L. В.,18 Calc., 246 К 
240, —-—— -_-—_—_ Diresting 

estate taken by widow.—The defendant's husband, 


V, died intestate in 1873, leaving his widow (the 
defendant) and a son B him surviving. A post- 
huinons son, №, was subsequently born to him, who 
died an infant aged four months, B died in July 
1877, aged seven years, The defendant subsequently, 
on 18th April 1878, adopted the plaintiff. Held, 
following Jamnabai v, Raichand, I. L. В» 7 Bom., 
225, that the defendant, by adopting the plaintiff, 
divested herself of the estate of Y, to which she had 
succeeded on the death of B,and that the plaintiff, 
upon his adoption, became entitled to the property. 
Баул VINAYAKRAV JAGGANNATH SHANKARSETT г. 
LAKSHMIDAI L L. R., 11 Bom., 881 

241, — — —— — — Inheritance of 
adopted son—Diresting estate—Effect of adoption 
dy one of two widows.—A son adopted to the last 
male proprietor, who was the full owner of an estate, 
is entitled to take the whole of that estate and to 
divest the interest of any person in that estate, whose 
title by inheritance is inferior to his, and who could 
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mot have inherited if the adoption had taken place 
before the death of the last full owner; but such 
adopted ‘son is not entitled to claim as preferential 
heir the estate of апу оёт person besides his 
adoptive father, when such estate has vested before 
his adoption in some heir other than the widow who 
adopts him. Where aman died leaving two widows 
d having given either of than the power to adopt. 
sm, and the у unger widow, on the refusal of the 
elder one to adopt, adopted а son,— He/d that the 
estate which was in the elder widow was divested by 
adoption, and that the adopted son took all the 
estate of his adoptive father. MONDAKINI DASI €. 
Аріхати DRY . . ТЫ В. 18 Cale, 
248. Diresting of 
estate already rested—Mistakshara law.—B and R 
were living ва а joint family subject to the Mistak- 
sharalaw. В died оп the 28th February 1884, leaving 
m surviving в widow 5, to whom he gave power to 
adopt a son to him, and R who succeeded by survi- 
rship to B's share in the joint-family property. 8 
lopted the plaintiff on the 27th October 1885. 
Held that on such adoption tbe plaintiff became 
entitled to the share of his father B, notwithstanding 
that such share had already vested in R. Mondaksni 
Dasi у. Adinath Dey, T. І. Rey 18 Cale, 69, 
followed. SURENDRA NANDAN alias GYANENDRA 
NANDAN Das c. SAILAJA Kant DAS MAHAPATRA 
LL. R., 18 Calc., 885 
343. 


- — Widow with 
express authority from her husband to adopt— 
Adopti by such widow cannot divest estate vested 
by inheritance derolred from a lineal heir of the 
husland—Adoption by elder brother's widow after 
younger brother's death.—K and his two sons, Band 
N, were members of an undivided family. B died first, 
leaving a widow: then К died. On his death № 
succeeded to the family property. М afterwards diod, 
leaving him surviving his widow, the defendant G, 
who then got possession of the said property. After 
J's death, however, B's widow adopted the plaintiff 
son to her husband, and he brought this suit 
against G to recover the property from her. Не 
alleged that B in his lifetime, with the coneurrence 
of К, had given express authority to his wife to adopt 
a son after his death. The Court of first instance 

ve the plaintiff a decree. On appeal, the District 
udge rejected his claim. The plaintiff appealed to 
the High Court. Jed, confirming the decree of the 
lower Court, that the plaintiff was not, by virtue of 
his adoption, entitled to oust the defendant @ from 
the estate of her husband, At the time of his death, 
N was full owner as last survivor of the joint 
family. The property then devolved as his, and a 
subsequent adoption, however well authorized to В, 
в collateral heir of N, could not divest the defendant 
G, who did not claim through B at all. If the 
question had arisen between the plaintiff and N, the 
plaintiff would have been entitled to succeed. 
Virada Pratapa Raghunada Deo v. Brojo Kishore 
Patta Deo, І. L. Ry 1 Май, at р. 83: L. В. 3 I. 
A. at p. 193, referred to. Adcption by a widow 
under her husband’s authority has the effect of 
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6. EFFECT OF ADUPTION—eonfinued. 
div ап estate vested in any member of the 
undivided family of which the husband was himself 
a member, But it docs not divest the estate of one 
on whem the inheritance has devolved fm m a lineal 
heir of the husband. This rule, however, must be 
suppkmented by the addition that the adoption, 
though authorized by the husband, cannot divest the 
estate vested in a collateral relation of the husband in 
succession to some other person who had himself 


become owner in the meantime, CHANDRA r. 
GOJARABAI I. L. R., 14 Вош., 463 
344. — -—_- Effect of ат 


adoption hy а co-widow after the estate has been 
rested in the other widow—Diresting of estate— 
Sale in execution of decree—Saleable interest.—A 
Hindu, governed by Mitakshara luw, died, leaving 
him surviving two widows, G and В, and a son S by 
G. By a will he authorized his widow, Л, to adopt 
a son, in tho event of dying unmarried; but he made 
no disposition of his property, which was left to 
devolve according to Hindu law, 5 died unmarried 
in the yeur 1290 (1883), and В adopted а son in the 
same year, to which adoption 6 was not а party. 
In the year 1296 (1889), in order to liquidate debts 
of their husband, the widows executed a mortgag 
bond in favour of one F, who obtained a decree in 
1299 (1892). In execution of that deeree, the mort- 
gaged properties were sold and purchased by a third 
party. On an application made by the auction-pur- 
chaser to set aside the sale, on the ground that the 


judgment-debtors had по saleable interest in the 
Property, as it bad upon the adoption vested in the 
adopted son, Held that, as an adopted son ів not 


entitled to claim as preferential heir the estate of 
any other person besides his adoptive father when 
such estate has vested before his adoption in some 
heir other than the widow who adopted him, the 
adoption by B could not have the effect of divest- 
Чак G of the estate which bad devolved upon her as 
heir of her son, and if that was so, it could not be said 
that the judgment-debtors had no saleable interest 
in the property, and therefore the sale could not he 
воб aside. Held also that G was not under any 
such religions oblization to give her assent to the 
adoption by В as should have the cffect of divesting 
her of the estate. Lakshman Dada Naik v. Ram- 
chandra Dada Naik, I. L. Ry 5 Вот. 48: L. Ry 
7 1. A. 18; Bhoolun Moye Debia v. Ram Kishore 
Acharjee Chowdhry,3 W. Ry P. C. 15: 10 Moore's І. 
A., 279; Annammah v. Mahbu Bali Reddy, 8 Mad. 
Н. C. 108; Drobomeyee Chowdhrain v. Shama 
Churn Chowdhry, I. L. Ry 12 Cale, 246 ; Monda- 
kini Dasi v. Adinath Dey, I. L. Ru 18 Cale 69; 
and Surendra Nandan v. Sailaja Kant Das Maha- 
patra, I. L. R., 18 Cale, 385, referred to, FAIZCD- 
DIN ALI KHAN е, TINCOWRI SAHA 
[L L. R., 22 Calc., 565 
345. — — — — — Adoption not 
effectual in diresting an estate which had already 
vested in another persun— Consent of such person fo 
adoption.—One D, a separated Hindu, died in 1852 
childless, leaving three widows and a daughter-in-law 
V, the widow of в predeceased son, C. L's catate 
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was taken on 
mately became v 
In 1871, while she 
plaintif. In 187. 
in cxcention of wh 
hushand’s property pa 
defendant. In 1856, th 
against the defendant claiming, as the adopted son 
of l^, to he entitled to all the estate of his adoptive 
grandfather D. Held that he could not recover. 
His adoption by I^, which could only be to h 
hand С, could not divest Z of the estate which had 


is death by his widows, and ulti- 
ted in ZL, the survivor of them, 
an in p ssssion, Г adopted the 
a decision was passed against D, 
ze portion of her decensed 

to the possession of the 
laintiff filed this suit 


come to her as heir of her husband, D. On D's 
death, the estate had vested in his widows with res 
nder to his collateral heirs, and L had 


assented to the subsequent adoption of the plaintiff 
by V, his chim would not stand a:inst the rights 
of Гун collaterals, who would succeed on Za death. 
From the moment that. D died and his estate vested 
in his widows, the right of his daughter-in-law f^ 
to adopt for the purposes of representation was at an 
«ий. Diranxipman о. CHINTO 


[L L. R., 20 Bom., 250 
248. Adopti by 


widow relating hack to hushand's death—Divesting 
of estate of heir who had succeeded before the 
adoplion.—. and S were two divided brothers, A 
died, leaving his brother 5 and a daughter-in-law (the 
widow of his predeccased son G) him surviving. On 
А? death, S iuherited his property as his heir, but 
shortly afterwards 5 gave his son Af in adoption to 
the widow of @, who duly adopted him as son to her 
deceased husband. Held that М on his adoption 
became not only the son of G, but also the grandson 
and heir of 4. Having heen adopted with the assent 
of S, he, as the adopted grandson of A, divested the 
estate in .4’s property which had vested in 5. 
by giving Min adoption to G’s widow, while divest- 
ing M of the right to inherit as his heir, 
him with the right to inherit 4% estate. 
purposes of inheritance, an adoption may be considered 
as relating back to the death of the adoptive father 
divesting all i 
diate period become vested as it were conditionally in 


another. ANAJI о. RATNOJI KRISHNARAO 
[L L. R., 21 Bom., 319 
247. Adoption by 
widow in di -An adoption by a widow 
in a divided family cannot divest any estate other 


than her own and her co-widow's, except perhaps 
with the consent of the heir in whom the cstate has 
vested. AMAVA г, MAHADOAUDA 
[L L. R., 28 Bom., 416 
248. — Adoption hy 
daughter-in-law of A after the estate has vested in 
As widow—Permission by A to adopt Non-con- 
sent of widow—Diresting of estate once rested— 
Widow's authority to adopt in Bomhay—Danghter- 
in-law must hare permission—Co-widuws— Alope 
tion hy one co-widow.—An adoption caunot divest а. 
person of an catate which has ence vested in him, 
unless such adoption is made with his consent, An 
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exception to this mile in where а co-widow adopts. 
Such an adoption will divest the younger widow of 
her estate, Another exception is where a daughter- 
in-law adopts with the authority of her father-in-law, 
who is head of the family, as in Tifheba v. Bapu, 


authorized by ber father-in-law in order that she 
may make a valid adoption binding as against the 
heirs of her father-in-law. S was the widow of B, 
who died in 1877 in the lifetime of his father R, 
Fourteen years later, riz, in 1891, R died, leaving 
а widow Snihai, who succeeded to his estate as his heir. 
In March 1892, S adopted the plaintiff ©, who was 
older than herself, as son to her husband, alleging 
that she bad R’s permission to do so. The plaintiff 
sued for n declaration that as adopted son of B he 
was entitled to mecced as heir to the property of R 
as acainst the defendant P, who claimed to have heen 
adopted hv Saihai as son to Р. The lower Appellate 
Conrt disallowed the plamtiffs adoption on the 
grounds that Saibai had not consented to it. Held 
(confirming the decree of the lower Court) that, as the 
adontion of plaintiff @ was made hy S without proper 
anthority and without Sniba?'s consent, it was inoper= 
ative and invalid, Ая Saibai did not give her сопе 
sent to the plaintiff’s adoption, that adoption did 
not divest her of her exclusive richt to succeed as 
heir of В. Gopar BALKRISHNA KENJALE ғ, VISHNU 
Влонозатн Кауын L L. R. 23 Bom., 250 


949. Adoption of the 
vesting of inheritance—Davabhagalaw.—One DNL 
died many years ago leaving him surviving three 
sons, viz, B L L,the plaintiff. and K C L and TNL, 
the defendants, He also left him surviving a widow 
P D, another defendant, The suit was orivinally in- 
stituted against X C Z and P D, the plaintiff having 
omitted to join TN L on the ground that he had been 
adopted by his uncle H Z, and that consequently he 
had no interest in the properties in mit. .Bnt subse 
quently under an order of the Court 7 N L was 
mado a cr-defendant, ‘The parties were subject to 
the Dayabhaga law, and the snit was for partition, 
the main question being as to the effect of the adop- 
tion upon the respective shares of the parties. Held 
that under the Dayabhaga law, when the property 
descends upon a male owner on the death of the last 
fall owner, he takes therein a full and distinct inter- 
est, and ‘in no circumstances is there anv abeyance 
of the rights of property, nor ean the property. when 
once vested, be divested ; that therefore. althonzh adop- 
tion prior to the vesting of the inheritance entails loge 
of the right of claiming any share in the estate of the 
adopted person's natural father or natural relation, yet 
the interest which is once vested in а воп upon the 
death of his father is not divested by his subsequent 
adoption into another family; and the parties were 
accordingly entitled to one-fonrth share during the 
lifetime of the widow and to one-third share ab- 
solutely upon her death. Bhoobun Moyee Debia v. 
Bamkishore Acharjee, 10 Moore's 1. A, 279; 
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Kalidas Das v. Krishan Chandra Das, 2 B. Г. R., 


Chunder Mitter, I. L. Ry 2 Cale, 295; 
соти! Lahuri v. Jofendra Mohun Lahwri, I. L. В 
7 Cale, 178, referred to. Mondakimi Dasi v. 
Adinath Dey, I. L. R., 18 Calc., 69, and Surendra 
Nandan Das v, Sailaja Kant Das, I. І. R., 18 
Cale, 385, distinguished and doubted. BERARI 
Lan LAHA e. Клшаѕ CHUNDER ГАНА 
n cC. W.N,, 121 
250. —— —— Mesne profite— 
Decree made against a widow representing estate 
enforced against a minor adopted son, through the 
widow as his quardian—Derolution of liability, 
along with estate, upon the minor, without his having 
been made formally a party to the decree—His 
similar liability in а suit for тете profits. —A 
minor who had heen adopted by a widow asa son to her 
decensed husband was not made a party to an appeal, 
which she preferred after the adoption, from a е 
made ayainst her when she represented the estate, 
Held that, as linhility under the decree made when 
the widow fully represented the estate devolved upon 
the minor on his adoption, the widow's estate being 
also thereupon divested, it would be right for her to 
continue to defend, but only as guardian of the minor, 
Also that, it having been for the minor’s benefit that 
the widow as guardian should appeal from a decree 
which had already diminished his estste, the minor 
was bound by the adverse decree of the Appellate 
Court, although he had not been made formally a 
party thereto. The principle of the decision im 
Dhurm Dam Pandey v. Shamasoondary Debia, 
8 Moore's I. A., 229, referred to and applied in this 
case. Held also that the minor, by his adoptive 
mother as his guardian, was liable in а suit for mesme 
profits bronzht after the decree upon title, it being 
made clear that the suit for mesme profits was sub- 
stantially brought against the minor. Sureschwnder 
Wum Chowdhry v. Juguichunder Deb, I. І. Bu 
14 Cale., 204, approved. HARI BARAN MOITRA e. 
Вновлхевтлві Dest . LL. В, 16 Cale, 40 
[L. R., 15 I. A., 195 


7. FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWER. 


951 — — — -— Death of adopted son— 
Estate of Hindu widow—Adopted гоп dying в 
minor. widow of a childless member of divided 
Hindu family is entitled to a life-interest in, her huse 
band's estat. er the death of an adopted son before 
attaining majority, SoowpER KOOMARER DEBRA v. 
GUDADHUR PaRSHAD TEWARER 

[4 W. R., P. С., 116; 7 Moore's I. A., 54 

252, ——— — — ————————- Widow with 
power to adopt— Power to adopt another son.—G. 
executed an unoomotee potro to his wife 5 to adopt, 
on the failure of each adopted son, five sons in suc- 
cession. After his death, S adopted & boy who died 
ten or twelve years later, after which she adopted 
another, whose adoption it was now sought to have 

lared invalid. The contention in special appeal 
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7. FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWER—continued. 

was that, as the son first adopted lived to an age suffi- 
ciently mature to perform all the acts of spiritual 
benefit, to secure which the unoomotee potro was 
executed, and it should be presumed that he performed 
all those acts, the power given to S ceased to have 
any operative force. Held that the contenticn was 
not supported hy the Privy Council cases cited, and 
was oppesed to the pue principles of the Hindu 
law: a son in the situation of the first adopted son in 
this case cannot ust the whole of the spiritual 
benefit which a son is capable of conferring on his 


deceased father, RAM SOONDUE SINGH r. SURBANER 
Повна. . . . . 99 W.R,l91 
‘Widow with authority to 


353. 

adopt, Position of—. tion.—A Hindu died 
after leaving directions his widow to adopt a 
son. Ona partition of the joint property among his 
brothers and widow, a certain property was allotted 
to the widow as her share; afterwards in 1849 the 
brother dispossessed her. In 1851 she adopted a воп, 
who attained his majesty in 1865, and in 1866 sued 
for possession of the property. Held that the posses- 
sion of the widow previous to the adoption was not 
that of a trustee for the son to be adopted во as to pre- 
vent limitation. GOBIND CHANDRA SANMA MAZOUM- 
DAR ©. ANAND MuHAN SARMA MozooMDAR 

[2 B. L. R., А. C., 313 


254. Failure to adopt— Widow 
with power to adopt not adupting—Suit for estate 
аз widow.—Authority was given by deed, by в child- 
less Hindu in Bengal, to his widow to adopt a son at 
his decease. The widow did not exercise that power, 
and many years after her husband’s death brought 
a suit in her character as widow claiming his succes- 
n in the family estates. Held that the mere fact 
of there being authority given her by her husband to 
adopt a son did not, before an adoption had actually 
taken place, supersede and destroy her personal right 
as widow to suc,  BAMUNDOSS МООКЕВЈЕЕ v. 
TARINER а . + 7 Moore's L A, 169 

ББ. — Inheritance, 
Widow's right to.—A husband's express suthoriza- 
tion, or even direction, to adopt doos not constitute a 
legal duty on the part of the widow to do so, aud for 
ail legal purposes it is absolutely non-existent tll it is 
acted upon. When в Hindu by his will gave his 
widow authority to adopt, if necessary, from one to 
three dattaka sons, and she, having neglected to do 
зо, brought a suit to recover possession of her hus- 
band's property and for an account of the administra- 
tion st the administrator of the estate, after 
having incffectually attempted to get the letters of 
administration recalled and fresh letters granted her 
as heiress of her husband, —He/d that she was 
entitled to the decree she prayed for, Ома SUNDURI 
DABRE v. SOURODINEE DABER 

0. L. R., 7 Calc., 388: 9 C. L. R., 88 


See Dino MOYER CHOWDHBAIN е. REHLING- 


[2 W. R., Mis, 25 
Dexo Моүвк розвев e. Doonca PERSHAD 
MITTER " . . . 89 W. R, Mis, 6 
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7. FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWER—cosciuded. 

-- Omission of 
will— Bight of inkerite 
ance.— When в widow neglects to adopt в second son 
on the death of the first adopted son, as directed by 
her deceased husband, she commits a wrong, but may 
nevertheless be the heiress of the first adopted son. 
Sreemotry DOSSEE е. TARRACHUND NDOO 
CHOWDHBY . Я . Bourke, А. О. С, 48 


8. EFFECT OF INVALIDITY OF ADOPTION. 


357. Adoption held to be in- 
valid—Position of person adopted.—Where an 
adoption is held invalid, the natural rights of the 
person adopted remain unaffected. BAWANI SANKARA 
PANDIT v. AMBABAY AMMAL . . 1 Mad, 368 

But see AXYAYU MUPPANAR v. NILADATOHI 
Awan. . . . Mad., 45 


9. EVIDENCE OF ADOPTION. 


Suit as to validity of 
tion— Nattore Ваў. —10 a suit as to the validity of 
the adoption of в claimant to the Nattore Raj, — Held, 
notwithstanding a finding of the Court of first instance 
that the adoption was not proved, that the evidence 
fully supported the advption, Сноховамати Ror 
г. GosisD Nata Roy 
[ В. L. R., P. O., 86: 18 W. R., 891 

COLLECTOR OF MOORSHEDABAD v. SHIBESSURER 

Dasz д . NB 


upholding the decision of the High Court, 
See KISHEN MONER DEBIA v. KASHRE SOONDARI 
Dem . e. + + W. Вы F. В, 106 
COLLECTOR OP MOORSHEDABAD v. ANUND МАТИ 
Rox. KIsrOMONEE DEBIA е, ANUND NATH Ror 
[W.R, Е.В, па 
— Deeds of adoption—Inter. 
nal probabilities — Witnesses.—Deods of adoption exo» 
cuted long ago, several witnesses to the execution of 
Which having died, should be judged of more from 
their int probabilities and from the indirect evi- 
dence than from the testimony of witnesses either 
subscribing the deeds or present at the same time, 
Kısmen Моник DEBA v. КАЗНЕЕ SOONDARER 
Dem . . . + W.B,F.B,106 


360. Buit to establish adoption 
—Test of validity of deeds of adoption.—In cases of 
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9. EVIDENCE OF ADOPTION —continwed. 

261. -— Adoption by dhurm-putr 
— Ceremony of dhurm-putr.—An adoption made by 
в Parsce immediately before his death would render 
extremely impr bable the execution of a will by bim 
a very short time previous thereto, and therefore call 
for Very clear proof to ostablish its existence. 
Although in cass of adoptin by dhurm-putr (а 
Partial adopti: n) it is not indispensably necessary that 
a declaration should be made on the third day after 
the decease, yet it is usual t> make such а declara- 
tion and to take a writing from the dhurm-putr, 
the absence of any such writing, and upon the whole 
evidence, the adoption in this case was pronounced to 


be as a paluk-putr, and not merely as а dhurm-putr. 


HOMABHARE с. PUNJEABHAER DOSADHEEN 
[5 W. R., P. C, 108 


902. ——— Requisition for validity 
of adoption— Registration — Acknowledgment in 
soriting.—Acording to Hindu law, neither registra- 
tion of the act of adoption nor any written evidence 
of that act having been completed is essential to its 
validity. In no case should the rights of wives and 
danzhters be transferred to strangers or to more 
remote relations, unless the fact of adoption by 
which this transfer is cffccted be proved by evidence 
free from all icion of fraud, and so consistent 
and probable as to give по occasion for doubt of ite 
truth, Although the Hindu law docs not require 
that adoptions should be acknowledged in writing, it 
is usual, when persons in the situation of а zamindar 
adopt wins, to acknowledge such adoption in writing, 
to give notice to the ruling power, and to invite the 
neighbouring zamindars and others to be present at 
such an adoption. SUTROOGUN SUTPUTTY г. SABI- 
TRA DYE . 5 W. R., P. C., 100 


203. Deed expressing 
wish to adopt a particular person. cousin and 
heir to an insane proprietor having been sued for the 
amount of в decree, and application having been 
.made for execution against the estate of the said 
.proprictor after his death, it was urged that the 
estate had become the property of в minor who had 
been adopted by the insane proprictor previously to 
his decease, and could not be held Hable for the 
debts of the cousin and heir, who, morcover, had 
formally relinquished bis right to it. The plaintiff's 
claim rested on the contention that the formalities 
required to validate an adoption had not been 
attended to in this case. This contention was met by 
the ilea that the adoption was complete, but that, 
even if it had not been so, а dr cument declaring the 
deccamd pr prictor’s desire to ad: pt the minor had 
the effect of a testament. Held by the High Court 
that, though the intention of the deceased proprietor 
to adopt the minor was clear, that intention, even as 
expressed in the above-mentioned document, which 
was not testamentary in character, did not amount 
to an adoption in tho absence of the necessary 


formalitics. The estate was accordingly declared 
Tiable for the amount of the decree the 
‘cousin and heir. Влмвв PERSHAD v. COURT OF 


Ware. о, s 25 W. R., 193 
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9. EVIDENCE OF ADOPTION —continued. 

364. —- Evidence of conditional 
adoption.—In a suit in which a claim was made in 
virtue of an alleged adoption to the estate of a 
deceased Hindu, the widow made a compromise, not 
in writing, with the claimant where the adoj 
was admitted, but alleged to have been on condition 
that the widow should enjoy the entire re property for 
her life without power of alienation, and that, after 
her death, her minor daughters should take the self- 
acquired property, and the claimant should succeed 
to the ancestral estate, Held that the evidence to 
establish such a conditional adoption must, as in the 


case of a nuncupative will be very strong. Імвт 
Конжав r. Roop Narain Siwon . 6 C, L, В., 76 
9205. Deed purporting 


to make adoption—Giving and taking he ekrar- 
nama executed by the natural father in favour of 
the adoptive father recited that the former had made 
over his third son to the sonship of the adoptive 
father, во that the latter might, whenever he woald 
wish, fulfil the rights of adoption in accordance with 
the Shastras and the usage of the country, and 
from that day the natural father would have no 
claim or right in re of the said son, Held 
that this decd did not of itself operate to effect 
an adoption. It did not even amount to a giving and 
taking of the boy, ав it contemplated the subsequent. 
performance of the necessary rites. Held, further, 
that deeds of this kind did not take the place of-the 
necessary evidence as to the actual adoption, MANDIT 
Koze г. Рноог CHaw» Гл, . ЗС, W. N., 154 


M Factum of adop- 
tion—Onus probandi—Custom among Shatriyas.— 
‘The ruling of the Privy Council in Shoshinath Ghose 
v. Krishna Soondari Dasi, L. Ru, 7 I. A., 950, has 
no application to в case in which there is ample 
evidence, both oral and documentary, to prove the 
fectum of adoption. Where it was sought to set 
aside an adoption which took place many years ago, 

which had ever since been recognized as valid and 
under which the adoptee had ever since been in 
possession of his adoptive father's estate, on the 


single ground that at the time of the adoption the 
adopted son was more than Ave years of ago, it 
person 


Waa held that the onns of proof was upon the j 
who alleges the adoption to be in 
Chull Singh v. Koomer Gunsheam Sing A 
P. C., 69, referred to, — In в case where tho validity 
of an adoption was in dispute and the parties to the 
suit were Shatriyas,— Heíd that, even if it had been 
established that five years was the rigid and inflexible 
limit of age for the Validity of all adoptions among 
the “twice-born” clisses, so as to be applicable even 
to Shatriyas, in the circumstances of the case it 
would be necessary to have a full investigation of the 
question whether, among the clan of the Shatriyas to 
which the partics belonged, any such rigid rule 
Prevailol. Garo Samat e; Такивы Smoz 
І. R., 9 All, 358 
967, — — — —— — — — Nambsdrii— 
Marwmakkatayam law—Adoption of am adult 
male —Form of adoption.—In a suit the parties to 
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which were Nambudri Brahmans following the 
Marumakkatayam law, the plaintiff sued as the 
adoptive son of the last member of an otherwise 
extinct mana for a declaration of his title to certain 
lands as the sole uralen of а devasom. The plain- 
tiff was an adult at the time of doption, and 
no female was ado| at the sam е with the 
plaintiff. Held on the evidence that the plaintiff 
was entitled to succeed. The form and evidence of 
adoption considered. SUBRAMANYAN v. PARAMAS- 
waan . . o. І.В, Mad, 16 


268, — — — — — Evidence of 
authority to adopt.—Whether an elder widow who 
had purported to adopt а son to her deceased husband 
under authority had received such authority 
orally or by will was disputed by junior widow, 
the Courts below differing as to the question of fact. 
Upon the evidence the finding of the Subordinate 
Judge that no such authority Sed been given was 
maintained, Аммт DEVI v. VIKRAMA DEVU 

L. В. 11 Май, 486 
L. В., 16 L A., 116 

269. Report of pun- 
ohayet—Evidence—Family pedigres.—The m 
was whether а certain adoption was made, It was 
shown that the dispute had beeu referred to а 
Punchayet, whose report, dated the 7th February 
1819, was filed and preserved in the Collector's office, 
from whence it was produced. It did not appear 
whether any formal order was mado on the report, 
and there was not in the record any order of reference 
аг formal statement of the case to show what was the 
precise subject of decision. But it being clear that 
в minuto local enquiry into the history of the family 
took place before & competent local tribunal, and also 
that tho disputanta signed the report, each sayin 
that he agreed to what is stated in it, it was held 
that the findings in the report wore strong evidence 
in matters of family pedigree. On в consideration of 
the evidence and specially of the report of the pun- 
chayet,—Held (by the Privy Council) that the 
adoption which was denied by plaintiff was mado 
out, AJABSING c. NANABHAU VALAD DHANSING 
Ravi . . . . 8 0.W.N. 130 


270. Documentary 
evidence—Old reports of punchayets—Claim to a 
vatan existing from Maratha rule.—Title to an 
inheritance devolving upon в single heir was contested 
between the parties representing, respectively, two 
lines of descent from the samo ancestor. е had 
three sons, whose posterity continued in three lines 
till the extinction of the senior line of descendants in 
1877. On this, the last of the younger of the two 
surviving lines claimed to have his right to the 
mecession declared. The question was whether an 
ancestor of the claimant had adopted as his son & 
member of the family brn in the senior line. The 
decision depended on the weight to be attached to 
entries in old documents, These were reports by 
Punchayets to the Collector of the years 1819—21, 

ed among the Mamlatdar’s records, and they 
related to questions of succession between the heads 


vou, n 
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9. EVIDENCE OF ADOPTION—eonciuded. 
of the family lines, disputing then, as were their 
successors now. The authenticity of the report 
was not impeached. But the adoption now in ques- 
tion could hardly have been the point then in 
dispute, and the entries as to it had been tampered 
with. The enquiry, however, into the history of the 
family was minute, it took place before а competent 
local tribunal, and the report was signed by the 
plaintiff’s grandfather. The findings were held 
strong evidence in matters of family pedigree. The 
decision of the High Court, which had dismissed the 
suit (after bringing home the fact of the part 
obliteration of the entry to the plaintiff), was on the 
evidence maintained. AJAB SINGH г. NAMABHAU 

(LL. R., 25 Bom., 1 


10. DOCTRINE OF FACTUM VALET АЗ 
BEGARDS ADOPTION. 


зт. Application of maxim— 
Gift by widow without authority of husband's only 
гон, ће maxim q wi nom debuit facium 
valet considered and ita application pointed ont. 
The gift by a widow of her husband's only son with- 
out his express authority given during his lifetime 
is null and void a initio, and cannot be supported by 
this maxim, because such an adoption would be, ва 
regards her, not quod fleri mom debwit, but quod 


fieri non potuit. LAKSHMAPPA с. RAMAVA 
08 Bom., 364 
272. Adoption о 


daughter's son among Brahmans.— Amongst 
mans an adoption which is incestuous and invalid, 
as the adoption of а daughter's son, cannot be sup- 
ported on the authority of the maxim facfwe valet 
quod fleri non debuit, BRAGIBTHIBAI v. BADHABAI 
[L L. R., 8 Bom., 298 
273, ——-—- Limitation of marim.— 
Limits within which the maxim quod fleri nos 
debwit factum valet as to adoption applies 
out. AL NABHAR ЗАТВАХ v. HANMANT GANBSB 
Saray . ТЬВ, 8 Bom, 918 
37. Recognition of maxim— 
Schools of Hindw law other than Bengal.—The 
maxim quod fleri non debuit factum valet is 
nized to some extent by other schools of law in In: 


besides that of . Wooma Пак e. Gooo0t- 
ANUND Dass 
[L L. R., 8 Calc, 587: 3 С. L. R., 81 


275. Suit by adoptive father to 
set adoption aside.—Held that, when an adop- 
tion of а son has once been absolutely made and 
acted on, it cannot be declared invalid or set aside at 
the suit of the adoptive father. SUXHBASI Lat v. 
Guman SI¥xom . LL R, 8 АЦ, 386 


Lower Bengal, but aleo in the various subdivisiens of 
the Mitakshara school. Its authority does not depend 
upon any rule of Hindu law alone, but upon the 
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10. DOCTRINE OF FACTUM VALET AS 
BEGARDS ADOPTION—concluded. 
principles of justice, equity, and conscience. 
There is no suthority to show that it is to be 
applied to cases governed by the Hindu law ша 
manner exceeding the limits recognized by the 
Roman civil law in which it originated. Ite applica- 
tion in cases of adoption should be confined to 
questions of formalities, ceremonies, preference in 
the matter of selection, and similar pointe of moral 
or religious significance, which relate to what may 
be termed the modus operandi of adoption, but do 
not affect its essence. There may be cases where 
matters which in other systems would be regarded as 
merely formal, are by the express letter of the 
texts made matters affecting the essence of the 
transaction, such texts may be sufficiently 
imperative to vitiate an adoption in which they have 
been disregarded; but unless their meaning is 
undoubted, the doctrine of factum valet should be 
restricted to adoptions which, having been made 
in substantial conformity to the law, have infringed 
minor points of form or selection. Adoption under 
the Hindu law being in the nature of a gift, it 
contains three elements—capacity to give, capacity 
to take, and capacity to be the subject of adop- 
tion—which are essential to the validity of the 
transactions, and as such are beyond the scope 
of the doctrine of factum valet. Uma Deyi v. 
Gokoolanund Das Mahapatra, І. R., 6 I. 4.,40; 
Hanuman Tiwari v. Chirai, I. L. В. 2; All., 164; 
Singamma v. Vinjamuri Venkatacharlu, d Mad, 
164; Dharma Dagw у. Ramkrishma Chimmaji, 
І.І. R, 10 Вот, 80; om $ v. Ramara, 
19 Bom. 864; and Gopal Narhar Safray v. Нат: 

mant Ganesh Safray, I. L. Е» 8 Bom., 278, гей 
to. GANGA SAHAI ©. LEKHRAJ SINGH 
[L L. R., 9 AIL, 253 
977. —— —— Adoption by younger 
widow without consent of elder.—Where a 
younger widow had adopted without the consent 
of the elder widow, it was contended that the right of 
the elder widow was merely the right to select, and 
that in any case it was only a preferential right, and 
that consequently the doctrine of factum valet 
applied. Held that the doctrine of factum calet 
cannot apply to the case of an adoption by younger 
widow, for it is plain that, until the elder widow 
waives her preferential right to adopt, her right 
is exclusive, and that the other widows have no 
ИЕ to adopt. The rule of factum valet 
applies in cases of adoption only where “there is 
neither want of suthority to give or to accept, 


nor imperative interdiction of adoption." PADA- 

3mave.Baxzav . ІТ. R, 13 Bom, 160 
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(а) Аїлвнлтон от INCOME AND $ 
AOCUMULATIONS . . - 8805 
(b) Autexation ғов LzoAL NORS- 
BITY ов WITH CONSENT ОР 
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Se CHAMPERTY . 4& B.L. R, O. 0,1 

mu В. L. В., 16 

Marsh., : 9 Hay, 160 

See CASES UNDER DECLARATORY DROREE, 
BUIT YOR— REVERSIONERS. 


See CASES UNDRER HiNDU LAW—EXDOW- 
MENT—ALIENATION OP ENDOWED PRO- 
PERTY. 

See Cases uxpeR Ниро Law—Jorwe 
FAMILY—POWERS OP ALIENATION BY 
MEMBERS. 

See Cases UNDER Ниро LAw—REVER- 
SIONERS, 


See Cases UNDER Ніхро LAw—Wrpow— 
'Розвв or Wmow—PowER or DISPOSI- 
TION OR ALIENATION. 

[L L. R., 18 Bom., 534 
L L. R., 19 Bom., 36 

‘See LIMITATION Аст, 1877, ART. 125. 

[7 B. L. R., 181 

10 Bom, 351 

15 W. В., 1 

LL.B, 19 All, 624 

See CASES UNDER LIMITATION Аст, 1877, 
ART. 141. 


See CASES UNDER ONUS OP PROOF—HINDU 
LAW—ALIENATION. 

See CASES UNDER SALE IN EXECUTION OF 
Ducrss—Joint PROPERTY. 


1. RESTRAINT ON ALIENATION. 


1. ——— Restraint invalid as incon- 
sistent with Hindu law—Restraint by will.— 
A restraint on alienation put by a testator on his 
descendants was considered void as being unknown 
to, and inconsistent with, Hindu law. Nrrar CHARAN 
Рун v. Ganga Dasi 

[4 В. L. R., О. C., 265 note 


2. ——— Impartibility, Effect of— 
Chota Nagpore Raj, Alienation of portion of.—The 
fact that the Rej of Chota Nagpore is an impartible 
опе does not prevent the Maharaja for the time being 
from alienating a portion of it in perpetuity. Nae 
вых КноотІа e. ГОкЕМАТН KHOOTIA 

[L L. R., 7 Calo., 401: 9 С. L. R., 243 


partible estate—Custom—Succession to таў. Іше 
ibility of an inheritance does not, as в matter of 


8, Alienation of ime 
Ww, 


render it inalienable, The owner of an estate 
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1. RESTRAINT ON ALIENATION—continued. 
which descends as an impartible inheritance is not, 
by reason of its impartibility, restricted to making 
grants or gifts enuring only for his own life. The 

wer of alienation resting upon the general law, 
inalienability, if existing, must depend upon family 
custom in this respect, and of such custom proof is 
required. Anund Lall Singh Deo v. Dheraj Guru 
Narain Deo, 5 Moore's I. À., 82, followed. In the 
case of a titular raj, of which the lately deceased 
raja had made a mokurari pottah, or grant in per- 
petuity, of part of the zamindari lands thereto te- 
longing, in favour of a younger son, it was found that 
the only custom proved was that the raj estate 
descended to the eldest son, to the exclusion of the other 
sons, and that there was no prcof of в custom pro- 
hibiting such an alienation as that made by the grant. 
Held that the mokurari grant was not invalidated 
by reason of tho raj estate being by custom imparti- 


ble. Upava Арттүл Des v. JADAB LAL ADITYA 
Des . 4 L L. R., 8 Calc., 199 
Impartii 


estate—Power to alienate—Custom.- 
a raj estate in Gorakhpur by custom i 
descending by primogeniture, the fa i 
other respects governed by the Mitakshara law, 
the present Raja's alienation of of that estate 
was alleged by his son to be invalid as against him. 
Held that, if there had been no custom of partibility, 
the Raja’s power over the estate would have been 
restricted by tho law declared in Mitaksbara, 
ch. I, s. 1, v. 27, and the gift would have been 
void, But there being the above custom, the ques- 
tion was bow far the general law was superseded, 
sud whether the right of the son to control the 
father's act in this respect was boyond the custom. 
Held that in regard to impartible estate the son's 
right st birth did not exist where there was no 
right on his part to partition ; also that inalienability 
depended on custom or on the nature of the 
tenure. in this case the evidence did not establish 
that by custom the estate was inalienable. Santas 
Коль! v. рковлз Ксл: . L L. R., 10 All, 279 
L. R., 15 L Å., 51 


B Custom—Imparti. 
ble zamindari—Right of amindar to alienate— 
Suit to set aside the alienation of impartible 
property—The holder of an impartible zamindari 
governed by the law of primogeniture, having a son, 
execnted a mining lease of part of the zamindari for 
a period of twenty years, by which no benefit was 
to accrue to the grantor unless mining operations 
were carried on with success, and the commencement 
of mining operations was left optional with the lessce. 
On the death of the grantor, his minor son and 
successor, by the Collector of the district as his 
next friend (authorized in that behalf by the 
Court of Wards), now sued the assignee of the 
lessee to have the lease set aside. Held by PARKER, 
J. Моттовамт AYYAR, J., and WILKINSON, J., 
that the lease was not one which & managiug member 
of an ordinary joint family governed by Mitakshara 
law could providently enter into Per МОТТОВАМІ 
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AYYAR and WILKINSON, JJ. (reversing the judg- 
ment of PARKER, J.), that in the absence of evidence 
of any family custom rendering the samindari 
inalienable by the zamindar for the time being fom 
purposes other than those warranted by the Mitak- 
shara law, the lease was not invalid as against 
the plaintiffs. Sartaj Kwari v. Deoraj Kuari, 
I. І. Ry 10 АЦ. 272, discussed and followed. 
BxnzsroRD ©. RAMASUBBA 
[L L. R., 18 Mad., 197 
6. Condition not to alienate — 
Restriction of enjoyment of estate.—Upon a division 
of family property, the parties to the division entered 
into an agreement that the property of any one of 
the parties to the agreement or their heirs dying, 
leaving no issue, should not be sold or transferred as 
a gift, but should on his death bo divided by the 
other shareholders, Ina suit by onc of the sharehold- 
ers to recover the share to which the plaintiff was 
entitled under the agreement from the defendant, в 
purchaser from the son of the person to whom the 
property was allotted upon the division, —Zeld that 
an estate cannot be made subject to a condition which 
is repuguant to any of Из ordinary legal incidents, 
and that the power of disposition, being в legal in- 
cident of the estate which passed to the vendor, could 
not be taken away by the agreement. VENKATRAM- 
ANNA c. BRAMMANNA SASTRULU . 4 Mad., 345 


T. —— Alienation and 
suit by alience for mutation of пате. Оп tho 
construction of an il a or deed of agreement 
and partition of an ancestral estate among several 
brothers, — Held that the terms of the deed were not 
restrictive upon the power of each brother to alien- 
ate his separato share. 4, ono of the brothers, had 
his share registered on the Collector’s books as owner, 
and by deed of sale conveyed such share to his daugh- 
ter, who was also his heir. The Collector, on the 
objection of опе of 4’s brothers (who denied 4’ 
right to alienate, on the ground that it was ancestral 
property), refusod to register the daughter's namo as 

prietor. Held that the Collector was bound by 
Bengal Regulation VIII of 1800, в 21, to register 
her name as purchaser, but that such mutation of 
name was to be without prejudice to the question of 
the right of succession. CowvnsAs KoONWUB v. 
Lax Ванаров Smom . .Ө Moore’s L A., 39 


2. ALIBNATION BY SON. 
8. 


——— Alienation without father’s 
consent—Mitakehara law.—Under tha Mitak- 
shara law, an alienation by а son without the father’s 
consent is invalid. Smzo Вотток Kooxwam г. 
отв Вянлвкв BRUKUT . . TW.B, 449 


8. ALIENATION BY UNCLE. 


9. Right of nephew to object to 
alienation.—A nephew is not competent by Hindu 
law to object to any alienation of ancestral property 
made by his unele. ` ADJOODHIA GIR e. KASHEE GIR 

[4 м. W., 81 
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HINDU LAW-— ALIENATION —continued, 
4 ALIENATION BY РАТНЕЕ. 


10. —---— Alienation with consent of 
воп Right of grandson to object to alienation.— 
An alienation made by a Hindu with the consent of 

«bis son cannot, under the Mitaksbara law, be ques- 
tioned by the graudson. BUBAlk CHUTTER SINGH 
v. GESEDHAREE SINGH . E . OW. R., 837 


n Grandson's right to set 
aside alienation—Suit by grandsons, sons of а 
von adopted im kritrima form lo set aside alienation. 
— Where the son of a certain person, who had been 
adopted as a kritrima son, sought to set aside certain 
alienations of self-acquired property which the 
adoptive father had made, on the double ground that 
‘as grandsons they had an interest in that property, and 
that the slienations were for improper purposes,— Held 
‘that, as the alienations were proved to be for legitimate 

and the relations established by the kritrima 
form of adoption were confined to the contracting 
father and did not extend beyond them on either side, 
the plaintiffs in this case had no right to set aside 
the alienstions which the adoptive father of their 
father had made, Sonwane Swem v. DOOLEE 
Снузр he à . 95 W. R., 355 


12 Belf-aoq! — property — 
Mithila law— Separate aci Ноя оеша to 
Mithila law, the owner of self-acquired property has 
fall power of disposition over it,” Breman Равдан 
Nany Siwon e. Bawa Misi 
B. L. E, P. C, 430: 20 W. R., 187 
18. Power ofa father 
of а joint family to alienate — Self-acquired 
immoveablee—Mitakehara Law.—A father, being 
a member of an undivided family subject to the 
саш exercise full power of disposition at 
his own discretion over immoveables which he has 
himself acquired, ва distinguished from ancestral 
property. BALWANT SINGH v. BAMKISHORE 
[L L. R., 20 All, 967 
L. Е.,951 A, 54 


Rao BALWANT SINGH r. RAMKISHORE 
[2 C. W. N., 278 


Ancestral pro- 

rig Orica Bight of —There is a i 
[cm self-acquired property under the 
Mitakabara law e aw with evand the Tight of a father to 
dispose of it, The fact of his being an outcaste 
would not prevent him from exercising his rights 
over the property to the same extent as he might 
otherwise Бато done. Ouoonarra Paasman бон 

v. BAMSARUN . . . W.R,TI 


15. Ancestral 
perty—4, & Hindu, sued B, the widow о 

‘claiming to be entitled with others as heirs of $ 
under the Mitekshara law to certain property. The 
suit was compromised on the terms, as to one portion 
of the property, that it was to be retained by B for 
life, and after her death to be divided according to 
specified shares between 4 and the other cli inte. 
After B'e death, A obtained posscssion of his share 
under tbe deed of . А alienated the pro- 
purty, and during bis lifetime bis sous sued to set 
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HINDU LAW—ALIENATION—continucd. 
4 ALIENATION BY FATHER—continued. 
aside the alienation on the ground that it was 
ancestral property. Held A took the property 
absolutely, and not as ancestral property. Млнлвтв 

Кожав e, Juana Втхон 
[8 B. L. R., 88; 16 W. R., 891 


16. Non-existence of 
son at date of acquisition. — Suit. to recover а share 
of the property of the plaintiff's maternal grauc 
father. The facts found were as follows: Piste 
mother and lst defendant's mother were sisters, 
daughters of one М, who, having no male issue, 
selected, in Torwance ofa special custom, the lst 
defendant's father as a son-in-law, who should take 
his property as if & son. Om the det ot AC the 1a 
defendant? ue eiusd into possession of a the 
property, and aft luring the minority bis 
son (1st defendant), wmodalel with himself 
plaintiff ов promise ), 
this agreement, the plaintiff joined the let defendant's 
family, and continued for many years aiding in the 
management and improvement of the property, 
until, а short time before the present suit was 
brought, the Ist defendant turned the plaintiff out 
of doors and г to give him the promised share. 
Upon these facts,— Held by Houoway and Ixxzs, 
JJ. that the lst defendant's father was what is 
called in English law а purchaser, and bad all the 
powers of disposition existent over self-acquired 
property ; that, also there was a complete or 
Tatitication of the father’s contract by 1st defendant, 
and that he ought to be held to it. By Ims, /,— 
That the right of lst defendant's father to dispose 
of property sclf-acquired might depend upon whether 
lst defendant was or was not in being at the date of 
the acquisition. CHALLA Part BEDDI v. CHALLA 
Кот! Вврр: alies КОТАРРА . T Mad., 25 

17. — Property inherited by father 
collaterally— Power o; ЕТА to provent alienation. 
—In execution of a 4, * Hindu 
living under the Mitakshara law, pum right, title, 
and interest in a certain property, part of which 
he had acquired as heir to Pris nephew and cousin, 
was sold. A suit brought by .4’s sons to obtain 

ion of their share of the property, on the 
ground that the debt for which the sale was held 
bad not been incurred under в legal necessity, was 
dismissed so far as it Med ten of the pro- 
perty which 4 had inherited collat ET g 
to the Mitakshara, a son cannot pee ent alienation 
by his father of property which the latter has in- 
herited collaterally. ‘The restriction upon the father’s 
power of alieuation only applies to the grandfather's 
roperty. NUND Соомав LALL г. RAZEEOODDEEN 
озвих . 10 B.L.R.,183:18 W. В,, 477 
Госнох SINGH е. NEMDHAREE SINGH 
[20 W. R, 170 

18. -— — - - - Right of father in undivided 
Mitakshara family.—The father in an undivided 
family under the Mitakshara law has no interest in 
the ancestral property which can form the subject 
of a sale beyoud hie separated abare of the proceeds, 


haviug mercly a lifesinterest in a commu property 
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HINDU LAW—ALIENATION—contiaued. 
4 ALIENATION BY FATHER—continued. 
which he can neither give away nor sell. BEYRO 

`РаваНАХ r, Влвтвто № ABAIN PANDEY 
06 W. Е., 31 
19. —— —- Alienation by man without 
18816 — Power of the wnborn som to contest aliem 
ation subsequently.—Held that alienation of pro- 
Perty made by a Hindu, who at the tie of such 
‘alienation has no issue living, cannot be contested by 
s son who at the time of alienation was neither born 
nor begotten, МАРИО SINGH 0. any ALLY 


Agra, 438 
Javo Sman e. Bamxzs . . 6N. Wu 118 
30. 


C Ancestral property— Neces- 
sity Effecti ion, — Ancestral 


release from pris 
gore may be sold by a father to effect his release 
m prison, DULEBEP SINGH v. 


SBERKISHOON PAN- 
DEY. i . 4AN. W, 


aL Right of son to 
set asido sale of ancestral property made for his 
father's debts,— M, a Hindu, who had, on the death 
‘of his brother S, succeeded ва exclusive proprietor to 
certain immovesble property which had descended to 
him and S on the death of their father, and had been 
held rd by them, mortgaged the property as 
security for the repayment of moneys advanced to 
him by S В. The debt was not contracted by M for 
bon punte T Eee eee faith 

md hy) $ the property, an: faith 
brought the property to sale in ав of tho decree 


was not entitled to come in and set asido all done 
under the decree and execution, and recover back a 
moiety of the estate. Баша BAM v. LvLTA PEB- 


38. Illegitimate son 
— Assignment for maintenance.—Since by the Hindu 
law the illegitimate son of а person belonging to one 
of the “twice-born” classes is entitled to maine 
tenance, an assigument to him by his father, havi 
no ‘son then born, of a part of his ancestri 
estate, being in ico of a legal obligation, is 
on s different footing from a voluntary alienation to a 
stranger, and is valid under the law of the Mitekshara. 
Quare — Whether under the Mitekshara law s 
father who has no child born to him is competent, 
without legal necessity, to alienate the whole or any 
part of the ancestral estate, or whether the rights of 
unborn children are so preserved as to render such an 
alienation unlawful. PABIORAT v. Zari BINGH 

(I. L. R., 3 Calo., 214 
L.R,4L A. 150 


$8, ——— Power of father 
over ancestral land—Gift to daughters, —À Hindu, 
during the infancy of bis won, conveyed certain 
immoveable ancestral property to his wife and mar- 
ried daughters by way of gift. After his death, the 
son sned by his next friend to have these alienstions 
set aside and to recover the property. Held that the 
alienations should be set aside altogether. Rayax- 
XALr.BUBRMANMA . с 1 D. É, 18 Mad, 84 
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_. Alienation before birth of 
son--Mifakehara law.—Certain property, which 
had been mortgaged by a Hindu governed by Mitak- 
share law while yet childless, was subscquontly, after 
the birth of a eon, sld in execution of a decree 
obtained ou the mortgage after the birth, in a suit to 
which the son was not made а party Held that the 
воп could not disturb the possession of the executione 
purchaser. Held also, distinguishing the caso of 
Luchman Dass v. Gridhur Chowdhry, I. L. R, 6 


Calc, 855, that in the suit upon the mortgage the 
son was not в necessary party. DOOLLEE CHAND с, 
“оома Бонков Puasmap — . ТС. L. B. 429 


35. Right acquired by son in 
ancestral property on birth—Mitukshara law 
"Inheritance of share in village—Interest of son 
acquired on birth—A mouzah, of which tho pro- 
prietary right formerly belonged to onc zamindar, the 
Buccetor of the plaintiff, was sold, whilst in the pos- 
session of tho generation succecding him, for arrears 
of revenue, and became the property of the Govern 
ment by purchase. The Government, before tho birth 
of the plaintiff, restored it in four equal shares to the 
family of the old proprietors, then consisting of four 
members, one being the plaintiff's father, who thus 
obtained possession of a five-biswas share, Held that 
Whatever interest the plaintiff us son might have under 
the Mitakshara law in ancestral property, it 
not be said that at tho time of bis birth there was an 
proportionate share in the mouzah in which he coul 
by birth acquire an interest, except this five-biswas 
share. In this suit the plaintiff sought to have set 
aside, so far as it affected him, a decree, to which his 
father had consented, declaring his father’s right to a 
five-biswas share only. Held that, even supposing 
that the father (who was living) might bave some 
right in him to procure au alteration of the grante 


such a right was not one in which a son would by 

birth acquire an interest. UJAGAR бімен v. PITAM. 

Swen . . . . LLB, 4 All, 190 
(L. в. 8 L A., 190 


96. - Right acquired by unborn 
son Right to ancestral. property not defeated b 
veill of father.— According to the Hindu Taw whiel 
obtains in tho Madras Presidency, the right of а son 
în the womb to ancestral property cannot be defeated 
by a will or gift. Quere—Whether this rule would 
govern the case of an alienatio for value, Мінак. 
SHI о. VIBAPPA . . L L. R., 8 Mad, 89 

27, — — — ——— — — Under Hindu law, 
а son conceived is equal to в son bom; accordingly, 
an alienation by a Hindu to в bond fide purchaser for 
Value is liablo to be set aside by a son, who was in his 
mother's womb at the time of the alienation, to the 


extent of his share. SABAPATHI v. SOMASUNDARAM 
(I. L. R., 16 Mad, 76 
28. — Right of son whose share 


is unaffected— Purchaser's equity for refund of 
‘purchase money.— There is no equity in favour of the 
purchaser of property belonging to a Hindu family 


Pititling him to в retund of purchase money paid in 
| respect of a hare a! held to have belouged to 
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a son and to be unaffected by the sale. The words 
“on payment” occurring in the last sentence of the 
judgment in Sabapathi v. Somasundaram, I. L. Ry 
'ad., 76, do not appear in the original judgment, 
and are due to a printers error. VIRABBADEA 
Gownv с. GURUVBNKATA CHARLU 
[L L. R., 33 Mad, 319 
39. ———— Alienation without con- 
sent of children — Mithila law.—Under the 
Mithila law, the father of в Hindu family cannot 
give a mokurari lease of land st a nominal rent as a 
reward for faithful service, when his children being 
infants do not consent to such grant. РВАТАВ- 
NARAYAN Das ©. Count ОР WARDS 
[8 B. L. R., А. C., 21 
11 W. R., 343 


Ancestral 
an aliena- 

perty, а necessity for the 
sale must be strictly proved to have existed, and such 
necessity cannot be inferred from the habits and 
general character of & vendor. MITTRAJIT SINGH 
v Влвновсквт Since. . 8В,1. В, Ap, 5 


Nownvrrox Korn e. Gorres Durr мон 
16 W. R., 198 
31. — — Alienation by 


Sather when binding on son—Burden of proof.— 
The father of an undivided Hindu family has no 
power to alienate the son's co-parcenary share in land 
in the absence of any debt. Опе claiming merely as 
the father’s vendoo must therefore give evidence that 
the alienation was made for some purpose which 
would bind the son, or that it was made with his 
consent. CHINNAYYA c. PERUMAL 


(LL. R, 18 Mad., 51 


—- е 
at time of mortgage— Whether mortgage binding on 
the property of the mortgagor's undivided som.— 
In order to justify a sale or a mortgage by a father 
во as to bind his son's share of the property, there 
must be in fact an antecedent debt, i.e., a debt prior 
to the oF male ‘Where there was only a loan 
le at the time of the е, the mx was 
held not to bind the son. м е серн ны 
NAMMAL . . . ТЬВ, 21 Маа., 38 
33, - -—____. ——- Alienation pro- 
portionate to the necessity.—The rule that only so 
much of the property id be sold as will mect the 
necessity does uot apply to cases where the exccas is 
small or where the money really required cannot 
otherwise be raised. LUCHMEEDHUR SINGH v, Ек. 
NSAR . . . . 8 WOR, TO 


34. Mitakshara 
law— Right of son to prevent or set aside aliena- 
fion by father.— According to the Mitakshara law, a 
son has an equal right with his father in ancestral 
property. He can compel the father to divide the 
po during his lifetime, and any alienation 
у the made after the birth of the son, with- 
‘oat the consent of the sou, unless for а purpose justi- 
fled by the Hindu law as a legal necessity, will not 
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bind the son. If the father, during the minority of 
the son, alienated any property in fraud of his cre- 
ditors, such fraud would not bind the son, who was 
neither в party nor was privy to such fraud. Brew 
Казновк Ѕгнүв Siwon e. Нов Вомлв Namarx 
Bids, 2^ 4 v y ТУ. R., 502 

35. Suit for decla- 
ration of future right to a share in joind property. 
—A member of an undivided Hindu family living 
under the Mitakshara law in his father’s lifetime 
brought a suit for declaration of his future right 
to one-sixth share in в portion of the immoveatle 
property of the family, and to set aside an alienation 
of it by his father, as having been made without 
legal necessity. Held that no such suit was main- 


tainable. Rao, Gosar e. Teza GoRain 
[4 B. L. В. Ap., 90 
86. Consent of son 


—Property not partihle among members of joint 
family— Custom.—W here, in а part of the country 
the general law of which is the Mitakshara, a 
custom exists with regard to anccstral immoveable 
is not partible among the members of 
the joint family, but descends from the father to his 
eldest suu, the father cannot alienate such property 
without concurrence of his son, unless such alien- 
ation is justified by family necessity. Ram NARAIN 
SINGH v. PERTUM SINGH . ÜB. L, В, 397 

[20 W. R., 189 


37. ——_—_______- Family distress 
—Pious purposes—Mitakshara law.— According 
to the Mitakshara law, a father is not incompetent to 
scll immoveable property acquired by himself. 
Landed property acquired by a grandfather, and 
distributed by him amongst his sons, does not by such 
gift become the sclf-acquired property of the sons, 
во as to enable them to dispose of it by gift or 
sale without the consent and to the prejudice of the 
grandson. The sale by a father of ancestral immov 
able property, without the concurrence of bi 
not necessarily void, though it mi ded, unless 
the purchaser can show that it was made, during a 
season of distress, for the sake of the family or for 
Pious purposes. In the absence of evidence to the 
Contrary, it must be assumed that the price received 
by the father became a part of the assets of the joint 
family; and therefore, if the son sccks the aid of the 
Court to set aside the purchase, he must do equity 
and offer to repay the purchasc-money, unless he can 
show that no part of such purchase-money or the 
produce of it has ever come to his hands. Моррок 
GOPAL Тнлкоов v. Вам Вскен PANDEY 

[8 W. R., 71, 74 
. - Alienation without соп- 
sent of son—Ratificetion.—In в suit to recover 
possession of certain ancestral fields, sold during the 
absence of tho defendant, who was united in interest, 
by his father, to the plaintiff in consideration of 
money advanced by her out of her stridhan for the 
purpose of building the family house of which tho 
defendant poss himself his father’s death, 
— Held that the defendant, by retaining possession of 
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tho house, ratified the act of his father and elected to 
take the house in lieu of the ancestral fields, the sale 
of which was declared to bo valid and possession 
thereof given to the plaintiff.  GANGABAI c. VAMA- 
wast DATAR . . . . 8 Вош., 301 


39. — ——— Power of son to control 
father’s alienation of property liable to ob- 
struction—Right of som at birth.—A son cannot 
control his father's act in respect of a property the 
succession to which is liable to obstruction. It is 
only in respect of property not subject to obstruction 
that the wealth of а father aud grandfather becomes 
the property of his sons ог graudsons by virtue of 
birth. Jawane SINGH ©. GUYAN SINOH 

(3 Agra, 78 


40. Gift by father of joint 
family of share of ancestral estate, move- 
able and immoveable,—A Hindu fathor, while 
wnscperated from his son, bas no power, except for 
purposes warranted by special texts, to alienate to в 
‘stranger his undivided share in the ancestral estate, 


moveable or immoveable. ВАВА v. TIMMA 
[L L. R., 7 Mad., 357 


41. - Power of son to set aside 
alienation —Sale of ancestral property—Judg: 
ment-debt— Evidence of necessity.—The sale of a 
joint ancestral cstate for the discharge of a judgment- 

lebt incurred by a father for moneys borrowed by 
him, which аге not shown to have been borrowed for 
ог applied to improper purposes, is not impeachable 
or voidable by his sons, А judgment-debt is a primd 
facie proof of necessity. Buowwa е, Roo» Ківнови 

* [5 N. W., 89 


42, — Ancestral pro 

rly —Mitakshara. lav.—T S, à Hindu, who with 
fin sn J N formed в joint Hindu family, subject to 
the Mitakshara law, executed in favour of D а bond, 
whereby he professed to pledge a share of certain 
family property as security for the repayment of 
money advanced to him by D. Default being made 
in payment of the loan when duc, D brought a suit 
on the bond against Т S, and obtained a decreo 
for the amount secured thereby, in execution of which 
decree ho attached and caused to be sold the right, 
title, and interest of T S in certain other family 
property not, covered by the bond, and himself became 
the purchaser thereof, and took exclusive possession 
of the property. In a suit brought by J М against 
T S and D to recover posscssion of the property 
purchased by D on the ground that no legal necessity 
existed for the loan,—Held that T S had по 
individual right to any portion of the property which 
he could pass to а third person, and therefore J N 
was entitled to have the alienation set aside and 
to recover possession of the property. 
nothing amounting to any voluntary representat 
by T S of his having any right or interest iu the 
roperty, or any representation of fact made by T S 
in order to induco D to advance the money, and 
nothing to show that there was no other property out 
of which the decree could be satisfied, no equity 
aroso between T S and D such ss entitled the 


DIGEST OF CASES. 


( 3258 ) 


| HINDU LAW-—ALIEN ATION-—continwed. 

4. ALIENATION BY FATHER—continued. 
latter to call on T S to divide the property with 
his son, so as t» make the share of 7 5 available 
by D to the extont of the loan, JUoDzsP NABAIN 
Sion. e. DERNDIAL 


| (12 B Г. R, 100: 20 W. R., 174 
5. С. on appeal 
[I L. R, 8 Calo., 198 : 1 C. L. R., 49 
L. R., 4I. A., 247 
Зоомвун TmaxooR v. CHUNDER Mux Mrese 
[3 C. L. R., 288 
43. — Power of father 


to alienale ancestral 
minority of his son R, 
for immoral purposes, 
family. Tho purchaser acted in good faith and gave 
value for such property. 


property. 
recover such property, 
having acted in good faith, took by the sale F”s share 
in such property, and might have such share 


ascertained by partition. Cu AMATLE Kuar г. RAM 
PRASAD А . . LL R, 8 All, 267 
44. Power of father 
to alienate ancestral. property.—D, iu pursuance of 
a promise to give his daughter a dowry, about 
two years after her marriage, mado a gift of 
joint ancestral property to Œ, her father-in-law. Р, 
T's son, sued his fathor and G to have the gift 
set aside as invalid under Hindu law. Held that 
the gift, not having been made with the plaintiff's 
consent, and not being for any purpose allowed 
by Hindu law, was inval lid, and that the plaintiff was 
entitled to have it sot aside not to the extent only of 
his own share in such property, but altogether. 
Gaxoa BISHESHAR г. PIRTHI PAL 
[I L. R., 2 AIL, 635 
Mitakshara law 
—Alienations for joint dehts— Waste.— Under the 
Mitakshara law, according to which the father 
and eon are joint owners of the ancestral estate, 
the son's power to provent alienatious by the father 
extends only to acts of waste, and not to alicnations 
for the payment of joint family debts and for 
the maintenance of the family. Візлмвнов Narr 
r. SUDASHEEB MAHAPATTUR . 1%. В., 96 
48. —- -—— Liability of son for father’s 
debt—Decree against father—Execution sale 
Son's interests when not affected by such sale— 
Hindu law.—When ancestral property is sold in 
oxeeution of в decrec against a Hindu father, there 
аге only two cases in which the воп’в interests do not 
pass under the ale—first, when they are not sold ; 
second, when the debt is not binding upon the sons by 
teason of ite having been contracted for an illegal or 
immoral purpose. JOHAEMAL e. EKNATH 
[L L. R., 24 Bom., 343 
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4T. ——— — Necessity— 
Minor sons Debt contracted to enable futher to 
ear» a mainfenance.—The expression `“ family 
necessity,” justitying the sale of ancestral property, 
must be coustrued reasonabl; d the heal of 
the family aud thse dealing with him must be 
supported in transacti.ns which, though in themselves 
diminishing the estate, yct prevent or tend to 
prevent still greater losses. A reasonable latitude 
must be allowed for the exercise of в manager's 
фазан, especially in the case of а father, though 
his must not be extended so far as to free the persons. 
dealing with him frum the need of all precautions 
where a minor son has an interest iu the property. The 
fact that a mortgage or в tond, to pay off which 
ancestral property is в ld, bad some time to run is not 
в suthicieut савд to disprove an otherwise apparent 
family necessity. The Hindu law recognizes в debt 
coutracted by the fathcr of a family to enable him 
to евго в maintenance as one contracted under pressure 
of в family necessity, BABAJI Mauapast e. K BISH- 
мал Овул . . L L. R., 3 Bom., 666 


— Impartible 
ari—Self-acquired — property— Zamindari 
inherited from maternal grandfather.—Vhe course 
of decisions iv the Mudras Presidency from 1818 has 
been to recognize equal ownership by the son in the 
grandfather's estate, though it may not be divided 
between the father and the son, and to uphold the 
father’s slienation ovly to the extent of his share. 
Semble—The decision in Gridharee Lall's case, 14 
В. L. B., 187, was not intended to vary the courses of 
decisions in this presidency. — Semb/e— The doctrine 
of tho pious duty of the son to pay his father's debte 
docs not apply in tho case of an impartible zamindari, 
where the son is not able to protect his intcre: i 
the case of ordinary property by electing a division. 
MUTTAYAN CHETTI с. ZAMINDAR oF SIVAGIRI 

[L L. E., 8 Май, 870 


But,—Held on appeal to the Privy Council, which 
reversed the decision of the High Court, that the esta! 
which в son takcs by heritage from his father cousti 
tutes asscts by descent for the payment of his father’s 
debt not incurred for any immoral or vicious purpose. 
This estate may be attached and sold in execution of 
a decree upon such a debt, aud that it is an impartible 
aamindari docs not alter the case. The principle that 
the ancestral pri perty, in which the son acquires an 
interest by birth. is liable for the father’s debt, unless 
within the above exception, holds good by tho Mitak- 
shara law as administercd in Madras as well вв in 
Bombay and Bengal. Gridhari Lall v. Kantoo Lall, 
14 B. І. Ry 187: L. В. 1 I. A. 821, referred 
to and fillowed. Part of au impartible zamindari in- 
herited from a maternal grandfather was hyp’ thecated 
by the zamindar as security for a debt not within the 
above exception. Held that all the right, title, and 
interest which had come to his sou by heritage from 
the indebted zamindar, as well in the hypothecated 
part as in the rest cf the zamindari, were liable, so far 
ва they had not been administered in payment of the 
father's debt, to bo attached and sold in execution of 
а decree against the father, based on his admission of 
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the debt, A zamindari inherited from а maternal 

ndfather is not ~‘self-acquired” priperty. Фисто 
Whether the zamiudar, having А frm his 
maternal grandfather, was under the same restriction, 
in reference to wlienation as against the son, as he 
would havo been if the property bad come tizungh 
the male live. MUTTAYAN CHETTI v. SANGLI VIRA 


Paypia Cumwwaraxsam . Т.Г. В.,6 Mad., 1 
[L R, 9 I. A., 138: 13 C. L. Е, 189 
49. Ancestral pro- 


perty—Son’e share— Rights of cosparceners—. 
chaser, Right of.— Under the law of the Mitakshara, 
each son upou his birth takes a share equal to that 
of his father in ancestral immoveable estate, and can. 
compel his father to make partition of such estate. 
The rights of the co-parcenere ina joint Hindu family 
cousisting of a father and his sons do not differ from 
those of the co-parceners in a like family consisting of 
undivided brethren, except in so far as the sons are 
affected by the obligation of the Hindu law to pay 
their father's debts, and by the fact that he is natur- 
ally the manager of the joint family estate. It is 
settled law in the Madras Presidency that one co- 
parcener may dispose of ancestral undivided estate 
to the extent of his own share, even by private cone 
veyance, whether for value or by gift. In the 
Bombay Presidency, unauthorized alienations, v.lun- 
tarily made by ono co-parcener, are good, even for his 
own share, only when made for value. In Bengal, 
à le in the other Presidencies as to 
ion by private deed has not yet been adopted, 
but it ів now settled that the purchaser of undivided 
property, sold in execution of a decree during the 
life of the debtor for his separate debt, acquires the 
debtor's interest in such property, with the power of 
ascertaining and realizing it by partition. Under the 
Hindu law, subject to certain limited exceptions, the 
whole of the undivided estate of a joint family is 
liable in the hands of sons for the debts of 
father. Accordingly, where ancestral property has 
passed ont of the family either under a conveyance 
executed by the father in consideration of an antece- 
dent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of а 
decreo for the father's debt, his sons, by reason of 
their duty to pay their father’s debte, cannot recover 
that property, unless they show that the debts were 
of a kind for which they would not have been liable, 
and that the purchasers had notice to that effect ; and 
a purchaser at an exccution-sale, being a stranger to 
the suit without such notice, is not bound to make 
enquiry beyond what appears on the surface of the 
proceedings. In a suit by the members of an undivi- 
ded Hiudu family governed by the law of the Mitak- 
shara to set aside в salo of joint ancestral property 
which bad been sold in execution of a decree obtained 
against their deceased father, on the ground that tho 
debt was not one for which such property could be 
made linble, it appeared that prior to the sale the 
plaintiff had preferred a claim of objection thereto 
on the same grounds, and that tho Court of execution 
had declined to adjudicate tho claim, and had 
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directed the sale to proceed, referring the claimants 
toa rogular suit. Held that the purchasers at the 
execution-sale must be taken to have had пісе, 
actual or coustructive, of the objections mado to the 
salo by the plaintiffs, and of the order passed thereon 
by the Court, and to have purchased with knowledge 
of the plaintiffs claim, and subject to the result of 
their suit. Held also that, the property having 
been attached for the debt of в co-sharer during his 
lifetime, the sale was good for his share, but that, as 
it appeared on the evidence in the suit that the debt 
was ono for which, according to Hindu law, the other 
co-sharers could not be made liable, the sale was not 


‘BRSAD SINGH . . LLB, 


50, Alienation of 
joint undivided family property by father—Righis 
м — 2, a member of a juni Hindu family con- 
sisting of himself and his sons, in January 1869, in 
order to raise money to pay off family debts and for 
family necessities, conveyed a two-anna share out of 
an eight-anna share of a village belonging to the 
family to B, who sued him on such couveyance for 
possession of the two-anna share, and obtained a de- 
cree and possession of such share. In June 1879, 
the sons and the grandson of Z sued B to recover 
such share. Held, with referenceto the ruling of 
the Privy Council in Suraj Bunsi Koer v. Sheo 
Persad Singh, I. L. By 5 Calc., 148, that the suit 
was not maintainable. Darsu PANDEY e. BIKAR- 
мать . . . LLORQ8AIL 195 


61, ——— Hinr sonms— 
Adult soma — Necessity for alienation.—A4, the father 
and managing member of a Hindu family subject to 
Mitakshara law, executed bonds mortgaging в por- 
tion of the ancestral estate to the father of the defen- 
dante. At the date of the mortgages 4 had living 
a wife and two sons, one of whom was alleged to be 
an adult and the other a minor. The mortgagee 
instituted suite on the bonds, making А only a de- 
fendant, and in execution of decrees obtained by him 
in those suits, four, portions of ancestral propert; 
were attached and sold by the Court, the sale-certi- 
ficates being of the right, title, and interest of the 
judgment-debtor, and were purchased by the mort- 
Bagce, who got possession of tho whole sixteen annas 
of the four portions of ancestral estate sold. Ina 
suit by the widow and the two sons of A to recover 
their shares in the property from the representatives 
of the mortgagee—Held that, as 4 alone executed 
the mort; and was alone made a defendant in the 
suits on the bond, the sale in execution as against the 
minor could pass the entire sixteen anuas of the estate 
only in the event of the defendants proving that sufti- 
cient necessity existed for incurrring the debt ; if no 
necessity was proved, only the right, title, and inter- 
est of 4 passed by the sale, although the loans might 
have been applied by him to immoral purpcses, and 
the sons might, if properly proceeded against, have 
been bound to pay 4's debt. Ав against the adult 


eon, only the right, title, and interest of 4 would | 
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pass unless necessity were shown. Quere— Whether, 
even if necessity were proved, the interests of adult 
members of the family could be affected without 
their cousent. Where, upon a sale under a decree 
obtained upon a m rtguge-bond agninst the father of 
a Mitakshara family, property other than that in- 
cluded within the mortgage-bond is scld, such sale 
only passcs the right, title, and interest of the father. 
The principles laid down in the cases of Gridharee 
Lali v. Kantoo Lall, 14 В. L. R. 187; Suraj 
Bunsi Koer v. Sheo Persad Singh, І. L. R., 6 Calc., 
148 ; and Deendgal Lall v. Jugdeep Narain Singh, 
1. І. R., 3 Calc, 198, enunciated and discussed. 
Рова NARAIN SINGH v, HONOOMANA SAHAY 

[L L. R., 5 Calo., 845: 5 С.І. R., 576 


—= Joint Hinds 
family property—Joint family debt 
of decree against father—Rights of 
аот. Hindu father, gave certain persons в 
bond in which he hypothecated the joint undivided 
property of bis family. Such persons obtained a de- 
cree against R on such bond, iu the execution of 
which “such rights and interests only as E had as a 
Hindu father in a j int undivided fui 
up for sale. Held that, although Æ 
indu father a power of dealing with the interests of 
his sons, that circumstance would nut make such 
interests his own, so as to pass them by a sale which 
affected his own interests only, and the auction 
purchasers could be held only to have purchased his 
interests. NANHAK JOTI v. JAtxANGAL CHAUBEY 
L. R., 3 AlL, 394 


Manus 


Ej CR ET 
Samily—Joint family debt—Sale 
‘property in execution of decree. n 
of a juint Hindu family is sued for a family debt, it 
may be assumed that sued fcr the same as the 
representative of the family; and when the decree 
in such а suit is substantially one in t of the 
family debt and against the representative of the 
family, such decree may properly be exccuted against 
thefamily property. Held therefore (STRAIGHT, 
dissenting), where tho father of а joint Hindu family, 
as the representative of the family, borrowed mouey 
for family purpcses, hypothecating family property 
for the repayment of such money, and in a suit to 
recover such money by the sale of such property 
and other family property ж decrco was made against 
him, directing the sale of the hypothecated property 
aud such other property, and such properties were 
sold in execution of such decree, that, having regard 
to these facts, it was reasonable to hold that the fatner 
was sued as tho representative of the family, and 
such decree was made against him in that capacity, 
and was so executed against him, aud consequently 
his sons wero not entitled to recover their legal 
shares of such properties from tho auction-pur- 
chaser. Bissessur Lall Sahoo v. Luchmessur Singh, 
L. Ry 6 І. Ay 283, tollowed. Deendyal Lal v. 
Jugdeep Narain Singh, I. L. B.,3 Cale., 198, dis- 
tinguished. Рег Ѕтвлтонт, J.—That the father 
alone having been a party to such suit, and the sons 
uct baring been parties thereto either persoually or by 
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a formally constituted representative, and such decree 
being against the father alone, the rights aud interest 
of the sons in the family properties were not affected 
by the sale of such properties in execution of such 
decree, and the sons м ere entitled to recover their legal 
shares of such properties from the auction-purchaser. 
Deentyal Lal v. Jugdeep Narain Singh followed. 
Вам Nagai Lat т. BHAWANI PRASAD 
(LL R., 3 An, 448 
54. ——— Joint Hindu 
Jamily — Debts contracted by father ав manager of 
Jamily business—Sale of ancestral property in 
execution of decree against father—Son’s share.— 
N, a member of a joint Hindu family, consisting of 
himself, his wife, and his minor son, Z, managed the 
joint family business, which was carried on undor the 
style of “Atma Ram Auokhe Lal" Ав manager of 
such business, he contracted certain debts, for which 
he was sued as the “ proprietor ” of the firm of “Atma 
Ram Anokhe Lal,” aud for which decrees were 
passed against him in execution of which aucestral 
Property of the family was sold. Z, his minor son, 
Sued to have such sale веб aside and to recover hia 
share of such property on the ground that such 
decrecs had been passed against his father personally 
and only his interests in such property passed by 
such sale. Held that, looking at the capacity in 
which У was sued aud the nature of the debts for 
which such decrees were givon, such decrees must be 
taken to have been passed against V as the manag- 
ing head of the family, and L was therefore not 
entitled to recover his share of such property. Риси 
Сидр e.LacmxrCmixo L D. Ry d All, 486 


55. 2 — Mitakshara 
law—Ancestral property—Sale of joint family 
property—Debts legally contracted by father— 
Sale in execution of decree.—There is no foundation 
either in the Mitakshara law itself or in any decisions 
passed by the Judicial Committee for the broad pro- 
position that in all cases undor a sale in execution of 
в money-decree agaiust the father in а joint family, 
consisting of a father and sons, whether adults or 
minors, nothing but the father's share passes. ‘The re- 
sult of au examination of the leading cases on the sub- 
ject is, that in each such case the question as to what 
was sold in execution must be first determined (the 
mere circumstance that a decree was obtained against 
the father alone is not conclusive npon the point); 
and it should further be enquired whether the father 
was sued in his representative capacity or not, and if 
not so sued, then whether the sons are entitled to set 
aside the sale qua their shares, The decision of the 
Privy Council in Deen Dyal Lall v. Jugdeep 
Narain Singh, I. Ly Ruy 3 Cale., 198, in no way con- 
flicts with the principle laid down in the case of Mud- 
dun Thakoor у. Kantoo Lall, 14 В. L. R., 187. 
UMBICA PROSAD TEWARY r. RAM SAHAY LALL 

L L. R., 8 Calc., 808: 10 C. L. R., 505 

56. — — — —  — — — Ancestral pro- 
perty— Father and son—Right of father to alien- 
ate for debts- Insolrency of father—Vesting 
order—Insolvent Act, 11 & 12 Vict, e 7— 
Death of insolcent—Subsequent sale by Official 
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Assignee—Title of purchaser—Righte of som—A 
father and son were posecsecd of immoveable an- 
cestral property consisting of certain houses. The 
futher, becoming insolvent, took the benefit of the 
Insolvent Act; and the usual vesting order, under 
s. 7 of the Insolvent Act, 11 & 12 Vict, е. 21, 
was thereupon made. Shortly afterwards the father 
died, and soon after his death the Official Assignee 
sold the houses in question to the defendant in crder 
to raise money to pay off the deceased insolvent's 
debts, The son now brought a suit to recover the 
whole or a portion of the said houses, contesting the 
right of the Official Assignee to convey any interest, 
Or at least his interest in the said houses, to the 
Purchaser. Held that the sale was valid, and con- 
veyed to the purchaser the interest of the plaintiff as 
well as that of his deccased father. Under the Mitak- 
shara law, a father has the right to dispose of bis 
interest in ancestral immoveable estate for the 
Payment of his own debts not contracted for immoral 
Purp ses; aud a vesting order made under e. 7 of the 
Insolvent Act vests that right in the Official 
Assignee, who cau therefore give а good and com- 
plete title to such ancestral immoveable estate to a 
Purchaser. ‘The death of the insolvent had no effect 
оп the proceedings in his insolvency or on the power 
of the Official Assignee. The ancestral estate previ- 
ously vested in the Official Assignee was not there- 
fore divested from him, aud vested in the son by right 
of survivorship. Semble—In the event of the 
father’s estate producing » surplus over and above 
the amount required to satisfy his debts, such surplus 
might be made available to auswor the claims of the 
son in respect of his interest in ancestral immoveable 
property sold in the realization of the father's estate. 
FAKIRCHAND MOTICHAND v. MOTICHAND HURRUCE- 
онар... LL. R, 7 Bom., 498 


57. — — Mithila law— 
Son’s interest in ancestral estate.—Ancostral 
perty which descends to a father under the Mithila 
law is not exempted from liability to pay his debts 
because в sun is born to him. Such exemption can 
only be pleaded when the nature of the debts incurred 
by the father is such as would free the son from the 
usual obligation of discharging his father’s debts out 
of the ancestral estate, A decree properly obtained 
against the father can be executed by sale of such 
ancestral estate, and the interests of the sons as well 
as of the father will be bound by it. A purchaser 
at such sale is not bound to enquire into the circum- 
stances under which the decree was made. бтврнд- 
вав LALL г. Кантоо LALL. MUDDUN THAKOOR 
v. KANTOO LALL . . . 14 B, L. R., 187 

[22 W. R., 56:1, R, 1 L A., 391 

Reversing the decision of the High Court iu Kan- 
Too LALL е. GIRDHARER Lax, . 9 W. 469 

ANOOBAGEE Коокв е. Buucosorry Коовв, 
Smam SooNDER Koozr v. Jumxa Коокв 

[25 W. R., 148 

Ram Samov SINGH r. MoHAPEER PERSHAD. 

KESHO LALL e. MOHABEER PERSHAD 
[35 W. В, 185 
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'Монвлег Koozn v. Мочвоттом Коокв 
[8 C. L. R, 428 
Son's interest in 
the ancestral estate.— The interest which а son by 
birth acquires in the ancestral cstate of his father 
under the Mitakshara law does not entitle him to 
claim exemption from all debts contracted by the 
father subsequent to his birth. Such exemption can 
only be claimed when the debts are of an illegal 
nature, or have been contracted for immoral pur- 
poses, An alienation made by the father by way of 
mortgage or sale for the discharge of a debt for which 
the property would be ultimately liable falls within 
the meaning of the unavoidable transactions spoken of 
in paras. 28 and 29, в. 1, Ch. I of the Mitakshara. 
Muppun Goran LALL e. GOWRUNBUTTY, Gin- 
DHARI LALL SAHOO v. GowRUNBUTTY. Poosun 

LALL SAHOO v, GOWRUNBUTTY 

[15 B. L. В., 364: 33 W. В., 805 
БӨ. ———— — ——————— uit om promis: 
sory note given by father for family purposes.— 
Per INNES, J.—Semble—A suit on a promissory 
note made by a Hindu father would lie against sons 
joined in the suit with the father as defendants on 
ап allegation that the debt was incurred for proper 
family purposes, ВАМАВАМТ MUDALIAR г. SELLAT- 
AMMAL. . H . LL В, 4 Mad, 876 
ps sn a Манна: 
it to set ‘aside a sale of ancestral property 
was contended, firstly, that the debt in 
satisfaction of which the sale had taken place was 
contracted for an immoral ригрсве ; second/y, that a 
debt might be immoral either in respect of the object 
for which it was contracted or in respect of the 
means by which the money was obtained ; and, third/y, 
that in any case the judgment-debtor could only 
sell his own half interest, and not the half interest 
which his son had in the property,— Held that, as 
the debt represented liabilities which the judgment- 
debtor had incurred in making bond fide for his em- 
ployer а contract which that employer had repudiated, 
it was properly binding on his son ; and that the son's 
inchoate interest in the property, which would ripen 
on the father's death, was not a separate half interest 
in the estate, the father’s whole interest in which had 
passed in the sale. Wasp НозвЕГЯ v. NANXOO 
Siwen . . 25 W. R., ЗП 
61. — ——- Right of son to 
set aside alienation—Immorality.—Following a 
ruling of the Privy Council, Gridharee Lall v. 
Kantoo Lall, 14 В. L. R., 187, it was held that 
& boná fide purchaser, for valuable consideration, of 
anccstral property sld in execution of а decree is not 
bound to go further back than to see that there was a 
decree, and that the property was liable to satisfy the 
decree. Where this is done, the heirs of the deceased 
judgment-debtor are nct entitled to come in and set 
aside the procecdings and recover the property. A 
son's freedcm from obligation to discharge his 
father's debt has respect to the nature of the debt, 
‘and not to the nature of the property, whether ances- 
tral or acquired. If the debt of the father had been 
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contracted for any immoral purpose, the son might 
not be under any pious obligation to pay it. Attend- 
ing nautches, and occasionally giving nautches at 
one’s own expense, cannot be considered immorality 
absolving from such obligation. BUDREE LALL v. 
KANTER LAIL 23 W. R., 260 


62, — —— -- Mitakshara law 
—Son's interest in ancestral estate—Burden of 
proof.—In s suit by в son to act aside an alienation 
of property made by bis father during the son’s 
minority, it was shown that the property in suit 
originally belonged to the plaintiff's grandfather, who 
came to a partition of his property with his brother ; 
and that, on the death of the plaintiff's grandfather, 
his two sons, the father and uncle of the plaintiff, 
divided the estate between them, the property in suit 
falling to the share of the plaintiff’s father. It was 
sought to set aside the alienation on the ground that 
there was no legal necessity for effecting it. The 
suit was brought seven or eight years after the 
plaintiff attained his majority. Held that, notwith- 
standing the partition by the plaintiffs father, the 
Property wwe ancestral property in which the 
plaintiff at his birth acquired an interest. Held also, 
reversing the decision of the Courts below, that the 
juestion to be tried in the suit was, according to the 
ision of the Privy Council in GridAaree Lall v. 
Kantoo Lall, 14 B. L. R., 187, vot whether there 
was any legal necessity for the alienation, but 
whether the debt of the fathcr, in satisfaction of 
which the alienation was made, was incurred for au. 
immoral purpose, and that, under the circumstances, 
the onus was on the plaintiff to show. that it was, 
Quare—Is a воп bound to discharge debts of the 
father which are illegal, though mt immoral? 
ADURMONI DEYI с. Сножряву SIB NARAIR KUR 
[LL R., 3 Calo., 1 
63, — ——À——— Sale in execu 
tion of personal decree, of decree to enforce mort- 
gage against father—Son's right to set aside sale. 
— В, the father of an undivided Hindu family, bore 
rowed 8700 from P in 1867, and executed в mort- 
age-bond hypothecating family property to secure 
the debt. In suit No. 198 of 1876 P recovered 
judgment against R for 1,229 and costs, and the 
lands mortgaged were declared by the decree to be 
lisble for the debt. In 1876 the plaintiff, one of 
B's sons, brought в partition suit (No. 622) against 
his father to obtain his share of the family property, 
P intervened, and was made а party. In 1877 P 
took out execution of his decree, and the mortgaged 
perty was brought to sale and purchased by Р 
Yor $1,200, and a sale certificate was issued under 
& 259 of Act VIII of 185:, declaring the sale of the 
right, title, and interest of the judgment-debtor in 
the property mentioned therein confirmed, In suit 
No. 622 it was not alleged by the plaintiff that the 
debt was contracted by his father for purp-ses which 
would excuse a son from his obligation to pay it, but 
the amount which remained due on the bond of 1867 
was disputed and not determined by the Munsif, who 
held that P only acquired by his purchase the 
ther’s share in the land under the authority of 
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the Si:tordinate Judge, who hild, on the autbority of | 


Girdharee Lall's с, 
plaintiff 
the die 
the debt. 


14 B. L. Ry 157, that the 
st P was invalid, considering 
е against the father sniticient evidence of 
R also lorrowd Н'50 from A, aud in 
1572 exceuted a mortyage-tond hy potbecating other 
family lands to him as securit In 1576 A brought 
a suit (No. 3>) against Æ to recover the amount due 
on the bond from R personally and by sale of the 
mortgaged land, and in 1877 the mort;aged lands 
were sold in execution of the decree and a certificate 
ismued, in the same form ая іп P's suit, to A. А also 
intervened in the partition suit, and was made а 
party. The amount due by R to A, secured by the 
mortgage, was not disputed, nor was it alleged that 
the debt was contracted for immo-al purposes. The 
lower Courts decided the plaintifPs claim against 4 
in the same way hus claim against P. Held 
(Ixxzs and Мсттсвамт ArvAB, JJ. dissenting) 
that the decision of the Privy Council in the case of 
Girdharee Lali v. Kantoo Lall, 14 B. L. R. ^ 
is binding on and must be followed by the Courts io 
this Prisidency, and that the liability of a son to dis- 
charge his father’s debts is commensurate with the 
whole interest the son takes in the ancestral as well as 
in the sclf-acquired property of his father. Held 
also that it was necessary to determine whether the 
amount alleg;d by P remaind due on the bond 
of 1876, because, if it was established by the plaintiff 
that the debt was substantially less than it was 
asserted to be, the plaintiff might have a claim to 
equitable relief, inasmuch as the decrec-h-lder brought 
the land to sale after the institution of the partition 
mit. Held, lastly, that if the sale to 4 was made in 
execution of so much of the decree as was purely per- 
sonal, the plaintiffs claim was properly dismissed as 
against A, but if the sale was made in execution of 
the order for the enforcement of the mortgage, it 
could not bind the plaintiff, inasmuch as it was the 
duty of the mortgagee to make plaintiff в party to 
suit No, 35 and aff rd him an opportunity of redemp- 
tion, but that, if the sale was set aside, the plaintiff 
could not claim to be placed in a better p sition than 
he would have occupied had the sale not taken place, 
and that, as his interest was bound by the mortgage, 
he would hold that interest subject to а proportionate 
of the mortgage-debt. Per Товмвв, C.J.—The 
obligation under the ancient Hindu law of the son 
and grandson to discharge the debt cf the father and 
grandfather has been preserved, while the p wer of 
the father to deal with ancestral immoveable pr: perty 
has been curtailed. A personal obligation arising 
from the filial relation ard independent -f asscte exists 
ва well ne an obligation attaching to the heritage in 
the handa of lineal d scendante of the debt r. The 
questi aa to the xtent of the son's liability is п 
опе of c.ntract, but the duty is an incident of inheri- 
tance. Asacts available fr the payment of a father's 
debts mean and include the wh Ле estate in which the 
son by birth acquired rizhts, The validity of an 
alienation to а purchaser for consideration in Bombay, 
as in Madras, did not originate in any local usage, but 
in an exceptional doctrine established by modern 
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Deendyal Lal's case, I. L. R, 3 Cales 199, ог by | jurisprudence. The duty of the son is incidental to the 
heritage and su 


ista frm the inception of the son's 
Аз а father can make a valid aliena- 
tim of ancestral property so as to bind the son's 
interest, the law will cxecute the father’s power for 
the beucfit of creditors There are substantial 
differences between a sale in execution for a money 
decree and a sale under a decree ordering в sale to 
enforce а mortage. In the former case the Court 
proposes to sll whatever interest in the property 
would, under any circumstances, be available to credi- 
tors at the date of the attachment; in the latter case, 
whatever interest the mortgagor was, under any cir- 
cumstances, competent to create and intended to 
create at the time of the mortgage. Although a son's 
interest way разв by a sale in execution of a decree in 
a suit to which he was no party, yet the son is not 
concluded by the decree. It is competent to him to 
contest the sale in subsequent proceedings on any 
grounds which, had he been a party, he might have 
advanced to protect his interest. Per INNES, J.— 
The question of the extent of the liability of the son 
is a question of contract and not а question of succes- 
sion, and to be determined not by Hindu law, but by 
the statute law or the law of equity and good com 
science. Since 1837 the decisions in Madras have 
determined that the liability of the son exists only to 
the extent he may have taken assets. According to 
the Mitakshara, the son has priperty by birth in the 
estate of his grandfather, and since 1813 the right to 
alicnate his share without the consent of hisco-parce- 
ners has been established. The father cannot leave 
asscts in the property of his son, The share of the 
father in ancestral estate does not accrue to the son by 
survivorship instead of becoming available as asseta, 
because of the rule of Hindu law which requires the 
taker of wealth, whether by survivorship or inherit- 
ance, to discharge the debts. The decision in 
Girdharee Lali's case cannot alter the law as to 
rights in property so as to make the son's interest 
the father’s estate. Until the decision in Girdhares 
Lall's case, the son's freedom from liability to 
pay the father’s personal debt in the father’s life- 
time was universally supposed to exist, and that 
decision ought not to be followed in the Madras 
Presidency so far as it lays upon the son the duty 
of discharging his father's debt in his lifetime, or 
во far as it limits the son's right to question 
charges made by the father upon the family property 
to the case of debts immorally contracted, "The rules 
laid down in Saravana Tevan v. Muttayi Ammal, 
6 Mad., 371, should be followed, and when a decree 
is against the father for his separate debts, the pur- 
chaser of ancestral property under the decree takes 
at most only the share or i terest to which the father 
was entitled at the date at which the charge was 
created. Per MUTTUSAMI AYYAR, J. -The power 
of a Hindu father to sell ancestral lands is limited. 
The rights of co-parceners in an undivided Hindu 
family governed by the Mitakshare, which consists 
of a father and sons, do not differ from those of 
co-parceners in в family which consists of undivided 
brothers, except so far as they are affected by th 

peculisr obligation which the Hindu law imposes 
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on sons of paying their father's debts. The son's 
duty to pay his father's debts is, according to the 
ancient text, a legal obligation, because it was 
enforced compulsorily by Hindu kings through tl 
Judges, who exercised an ecclesiastical as well as s 
secular jurisdiction. Since 1837 in this Presidency 
it has been considered that, when no assets wero 
inherited, the question of the son's liability for the 
father's debts was one of contract and governed, 
under Madras Regulation III of 1802, not by Bindu 
law, but by the rule of equity and good conscience. 
There is no case decided in the Madras Presidency 
before Girdharee Lall's case in which the son's 
obligation was not treated as в mere moral duty. But, 
ting that the judgment may be enforced as & 
legal obligation, it would be a good defence under 
thé ancient Hindu law for the son to plead that the 
obligation could not arise in his father’s lifetime to 
pay a debt contracted by the father for his own 
ев. The decision in Girdharee Lall’s case 
ought not to be followed in this Presidency—(1) be- 
cause of the peculiar view which has prevailed, 
вв ќо the nature of the pious obligation, for more 
than forty years; (2) because of the doctrine of 
slienability of undivided interest which has been 
generally recognized as a matter of equity for moro 
than sixty years, and as a matter of right for up- 
wards of twenty years; (3) because the son’s right 
of interdiction and power to defraud creditors, 
provided by the Mitakshara, have been taken away 
by recognizing that an undivided interest is on the 
footing of the co-parcener’s separate property for the 
purpose of satisfying his obligatione; (4) because it 
is desirable to wait for au authoritative raling by 
the Privy Council ina Madras case before unsettling 
the law. In the procedure followed in suits brought 
against в Hindu father by his creditors, there is 
nothing special to warrant а fictitious extension of 
the parties. There isno legal basis for any distinction 
between a decree in which there is а direction for 
the sale of mortgaged property and в simple money 
decree. The interest that passes by в Court sale 
must be determined with reference to the decree 
that led to it, and cannot be determined by a 
future inquiry as to the character of the debt. The 
son's intercst does not pass by reason of the direction 
for the sale of the mortgaged property. Per 
Кавнам, J.—A sale or mortgage by a father alone 
of ancestral property, after the birth of a son, for 
the purpose of raising money, not for family necessity 
ог benefit, but to pay в debt incurred by the father, 
not for immoral consideration, binds the sou and his 
interest at birth, and from this it necessarily follows 
that the obligation of the son arises and may be 
made effectual against the son in the lifetime of the 
father. Per KINDERSLEY, J.—The obligation «f 
the son to pay his father's debt part of tbe law 
of inheritance, nt of contract, According to the 
true doctrine of the Hindu law, the obligation of 
the son. to pay his father's debt docs not arise until 
the father’s death, Itisthe duty of the father to pay 
his own separate debts, but the decision in Girdharee 
Lall' case goes further, and rules that even in 
the undivided father’s lifetime, when there has been 
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в decree against the father for debte which were 
neither immoral nor illegal, and ancestral immoveable 
Property has been sold in execution of such decree 
or under pressure of such execution, the son cannot. 
recover against в bond fide purehwser for value. 
The decision in Girdharee Lall v. Катоо Lall 
should not be carried beyond the circumstances upon 
which the decision was passed. PONNAPPA PILLAT r. 
Рағргудтүдхолв . . LL В. 4 Маа. 1 


Alienation for 
execution of decree 
against father—Suit by son to set aside sale.— 
When а mortgage-debt has been contracted for family 

rposes by the father, and a decree passed against 
im and family property sold in satisfaction of the 
decree, the son cannot sue for his share of the 
property sold on the ground that he was no party to 
the suit. The ruling in Girdharee Lall v. Kantoo 
Lall, 14 В. Г. R., 187, affirmed in Suraj Bunsi 
Koer у. Sheo Prasad Singh, I. L. R., 5 Cale., 148, 
must be followed in accordance with the decision 
in the Full Bench ruling in Ponnappa Pillai v. 
Pappurayyongar, I. L. В. 4 Mad. 1. SUNDRABAJA 
AYYANGAR v, JAGANADA PILLAI 


[L L. R., 4 Mad, 111 


66. — — — — Sale im execu- 
tion of decree against father— Right of sons to set 
aside sale—Per Curiam (INNES and Моттовамт 
AYTAR, JJ., dissenting),—In the Madras Presidency, 
where ancestral property has beon bought at sale in 
execution of a decree against the father of a Hindu 
family, the purchaser is not bound togo further back 
than to sce that there wasa decree against the father, 
and that the property was property liable to satisfy 
the decree if the decree bad been properly given 
against ће father, А bond fide purchaser for valuable 
consideration of an estate purchased in execution of а 
decree against the father under such circumstances is 
protected against the suit of the sons seeking to set 
aside all that bas been done under the decree and oxe- 
cution, and to recover back the estate as part of 
ancestral property. Girdharee Lall v. Kantoo 
Lall, 14 В. Г. R., 187, followed. — SIVASANKARA 
Морли е. PARVATI ANNI . L L, Rọ, 4 Mad., 96 


66. —————— — — - Sale of family 

operty bu father — Right of son to set aside sale. 
fo the Madras Presidency а sale of ancestral land by 
an undivided Hindu father to procure funds for the 
satisfaction of debts incurred by himself mnst be 
sustained as against the sons on the authority of the 
of the Judicial Committee of the Privy 
in Gridhoree Lall v. Kanto Lall, 14 
В. L. R., 187 ; but when the sa i 
a (minor) co-parcener not а son, but a nephew (the sale- 
decd having been executed by his uncle and his mother 
asde facto guardians), the ruling in Gridharee Lall’s 
case is not applicable, and the purchaser must show, 
in addition to the fact that the debts existed at the 
time of the sale, that the debts were such as it was 
incumbent оп the minor to discharge. GANGULU т. 
Axona BAPULU LL.B, 4 Mad, 78 
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67. ———————— Allienation for 

Jamily purposes Sale in execution of decree against 

Sather — Kight of son to hare sale set aside,— Where 

a judgment-creditor of a Hindu father has purchased 

the right, title, and interest of the judment-debtor 

in family land at a Court-mle in execution of his 
decree and been put in possession of the whole of the 
land, the son of the judgment-debtor cannot recover his 
share of the land in a subsequent suit unless he can 
show that the debt of his father, for which the pro- 
perty was sold, was illegal or immoral. GOPALASAMI 

PILLAI r. Сноклыхолм PILIAI 

[L L. R, 4 Mad, 320 
68. — Sale of family 
property in execution of decree,— Per. MUTTU SAMI 

Avvam, J.—The decision in Girdharee Lall v. 

Kantoo Lall, L. Ra 1 I. 4.821, docs not declare that 

а Court is to sell the son’s property in satisfaction of a 

decree against the father during the father's life. 

GURUSAMI CRETTI г. SAMURTA CHINNA MANNAR 


CHETI, GURUBAMI CHETTI r, Sapasiva CHETI 
[L L. R., 5 Mad., 87 
ва Right of son to 


sel aside in execution of decree against father.—The 
resnlt of the Full Bench decisions in Ponnappa 
Pillai v. Pappurayyangar, І. L. R., 4 Mad., 1, and 
in Gangulu v. Ancha Bapulu, 1. L. Ru 4 Май, 73, 
ів that where there has been a decree ayainst an undi- 
vided Hindu father for debt, and the right, title, and 
interest of the father in ancestral property has been 
sold under the decree, and the purchaser has been 
placed in possession of the entire niass of the property 
advertised for sale, instead of the more interest of the 
judgment-dehtor in the property, which was all that 
was advertised to be sold, a son, desiring to obtain his 
share of the property (which by an error of execution 
has thus got into the possession of the purchaser), can- 
not avail himself of the decision of the Judicial Com- 
mittee in Deendyal Lall v. Jugdeep Narain Singh, 
I. L. В. Cale, 198, and is not entitled to recover 
his share unless he can show that the debt for which 
a decree was obtained against his father alone wasan 
illegal or immoral debt, VELLIYAMMAL г, KATHA 


Curt . . . `. LLB, 5 Маа, 61 
BEER Persian г. DoonaA PERSHAD 

(W. R., 1864, 810 

70. — Decree for parti- 


tion and mesne profits against father—Son's liabi- 
lity, Suit to declare.—T, в member of an undivided 
Hindu family, sued К, the manager, to obtain his 
share of the family estate without making the sons of 
K parties to ће suit. А offered to abide by the oath 
of 7, and a decree was passed in 7"s favour declaring 
him entitled to a one-sixth share of the land, jewels, 
and money, and to mesne profits and interest. In exe- 
cution of this decree, 7 attached lands belonging to 
K and his who had remained in union. The 
attachment wi ised on the intervention of the sons. 
of К. Held, in a suit to declare the shares of the 
sons of K liable for the decree against К, that the 
rule in Girdharee Lall v. Kantoo Lall,14 B. L. R., 
187: L. R, 1 І. А. 821, was not applicable, 
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and that the suit would not lie. TIMMAPPAYA v. 
LAKSHMINARAYANA . . L L. R., 6 284 


т. -.-® — — Mortgage by 
father — ота rights — Burden of proof.—In a suit 
Љу a Hindu inst his two brothers to recover his 
one-third share of the family estate, а mortgagce, who 
was in possession of a portion of the estate under a 
mortgage executed by the deceased father of the 
family, was made a party to the suit, It was not 
proved that the mortzaye-debt was incurred for the 
benefit of the family, nor was it proved that it was 
incurred for immoral or illegal purposes by the father. 
Held that the mortgage was ошу binding on ti 
father's one-fourth share, and that the plaintiff was 
entitled to recover one-fourth of the property mort- 
килей from the mortgagee. YENAMANDRA SITARAM 
ASAMI е. MIDATANA SANYASI 


[L L. R., 6 Mad., 400 


—- Burden of proof. 
—Where the holder of a decree against the father of 
an undivided Hindu family, obtained upon bond 
whereby certain land was hypothecated as security 
for a debt, attached the land hypothecated and 
other land belonging to the family, and the attach- 
ment was raised on the intervention of the sons of 
the defendant to the extent of their shares in the 
land, and the deerce-holder then brought a suit to 
have it declared that the shares of the sons were 
liable to be sold for the father’s debt, —He/d that, the 
decree-holder having failed to prove that the debt for 
which he had attached the family property was incur- 
red for the benefit of the family, the suit must be 
dismissed. ARUNACHALA e. MUNISAMI 

[L L. R., 7 Mad., 39 


13. ————— — — — — - peM properly 
contracted—Usurious rate of interest — Purchaser. 
at execution sale of joint family property.—In в 
suit by в Hindu subject to the Mitakshara law, 
against certain auction-purchasers at a sale in exe- 
cution of a decree against the father, to recover a 
portion of the ancestral estate by cancellation of the 
tale, it appeared that the property which was 
mortgaged by the bond upon which the decree was 
passed was not put up forsale. The decree provided 
“that the plaintiff recover the amount with costs 
and interest, and that the decree be executed against 
the property specified in the bon,” and it also allowed 
interest at abont 50 per cent., the rate in the bond, 
tothe decree-holders. Tt was contended on behalf of 
the plaintiff that, upon a proper construction of the 
Privy Council ruling im Muddun Thakoor v. 
Kantoo Lall, 14 В. Г. R., 187, the decree under 
which the vroperty had been sold was an improper 
one. Heid that, under the Privy Council ruling, 
the purchaser is not bound to look beyond the decree. 
Held also that an usurious rate of interest cannot be 
treated, within the principles of the above case, as 
showing that the decree was for a debt which the son 
was not bound to discharge. — Босныг Dar Коовт 
<. ASMAN SING 

(I. L. R, 2 Calc., 213: 25 W. R., 491 
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74. Бота interest 
in ancestral property —Mortgage by father duri: 
minority of sons.—À Hindu, subject to the Mit 
shara law and forming with his sons в joint Hindu 
family, mortgaged certain ancestral immoveable pro- 
perty during the minority of bis sons, In а suit 
by the mortgagee against the father and sons to 
recover the mortgage debt “by sale of the 
mortgaged property, and out of other pro- 

ies, as well as from the person” of the father, 
— Held that it was incumbent upon the plaintiff to 
show for what purpose the loan was contracted, and 
that that purpose was one which justified the father 
which the plaintif had at 


immoveable property. BHEKNARAIN SINGH с. 
Замок Since . . ІІ. R. 2 Cale, 488 


75. Alienation by 
Sather to pay aff antecedent delt.—An alienation of 
joint family property made by a father under the 
itakshara law for the purpose of paying off an ante- 
cedent debt is binding upon the sons, unless they show 
that the debt was contracted for immoral purposes. 
The case of Bheknarain Singh v. Januk Singh, 
1. L. B., 9 Calc., 438, being opposed to the decision 
of the Privy Council in the case of Girdharee Lal! 
v. Kantoo Lall, L. R., 11. А. 821, as explained by 
that of Ram Sahai v. Sheo Prosad Singh, I. L. В. 5 
Cale, 148: І. В. 6 I. A. 88, cannot now be 

followed. боход PRASAD v. SHEODYAL SINGH 
[5 C. L. R., 324 


76. —— The manager «f 
a joint Mitakshara family (the family consisting of 
the father aud minor son) raised money on the mort- 
gage of certain family property, it not being proved, 
on the one hand, that there was legal necessity for 
raising the money, nor, on the other hand, that the 
money was raised or expended for improper purposes, 
ог that the lender made any enquiry as to the pur- 
pose for which the money was required. Held that, 
under such circumstances, в mortgagee could not en- 
force, by suit against the father and son, the mort- 
e itself during the father’s lifetime, but the debt 
ing an antecedent one, he would simply be entitled 
to a decree directing the debt to be out of the 
whole ancestral estate, including the mortgaged pro- 
perty. He would, assuming the minor to be the only 
Jon, also be entitled to в similar decree against the 
son after the father’s death. Supposing the mort- 
gage, under the above circumstances, to have obtained 
a decree against the father alone for payment and 
sale of the property, and at the sale to have himself 
become the purchaser, he could not te considered a 
bond fide purchaser for value, and would not he 
entitled to the property as against the infant son, 
except to the extent of the father’s interest therein. 
‘A mortgagee, under the same circumstances (but 
supposing the воп to have attained majority at the 
time of the loan, and to have been made a party to the 
suit), would be entitled toa decree directing the debt 
to be raised out of the whole ancestral estate. In the 


тор. ш 
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case of а joint Mitakshara family consisting of two 
brothers and their two minor sons, the former, being 
the managers, raised money by executing a zurpeshgi 
lease of specific family property, the lender making 
no enquiry as to the necessity for the loan; subse- 
quently such managers tcok в sub-lease of the same 
property from the zurpeshgidar and continued in 
Possession, and the zurpesbgidar sued for rent 
and obtained a decree, and in execution became the 
purchaser and obtained possession, It was found as 
а fact that the zurpeshgi and the sub-lease were 
merely device by the managers to raise money and 
to continue in possession of the property, but it was 
not shown for what purpose the money was raiscd. 
Held the minor sons, not having been made parties 
io the suit by the zurpeshgidar, would be entitled 
to recover their shares against the purchaser. 
Lucumun Dass є. бивтонов CHOWDERY 

(I. L. R., 5 Calc., 855: 6 С.І. R., 478 


11. Mitakshara law. 
—Under Mitakshara law, according to the rulings 
of the judicial committee, the payment, even 


in the father’s lifetime, of an antecedent debt 
due by him is a pious duty on the part of the son, 
and ita discharge is therefore such а necessary pur- 

asto give validity to asale or mortgage by the 
father as against his minor sons. Such antecedent 
debt means а debt antecedent to the transaction, 
viz., the sale er mortgage purporting to deal with the 
property. Ina suit upon a mortgage by the father 
alone, where the sons are made parties, the decree 
would be good as against the sons, even though they 
may have been adult when the debt (assuming it was 
not for immoral purposes) was incurred, and the whole 


made it вр] 
quiesced in the sale of the whole ancestral property, 


not entitled to succeed. — Under the circumstances, 
the son ought to have been made а party to the s 
brought by the mortgagee. ‘The principles laid down 
by the Privy Council and in the Full Bench case of 
Luchmun Dass v. Giridhur Chovdhrg, L L. Ruy 5 
Сас. 855, by the High Court, discussed. Late 
Sauoy ©. ҒАквЕВ CHAND 

[L L. R., 6 Cale, 185:7 C. L. В. 97 


18. - Mitakshara law 
— Mortgage of ancestral estate by father for 
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family purposes— Attachment of property in ere- 
cution of decree— Death of judqment-debtor prior 
to sale.—Where в decree on a mortgage was obtained 
against the father of в joint Hindu family governed 
by the Mitakshara law, the debt having been 
curred for joint family purposes, and in execution 
thereof the joint family property was attached, bnt 
Prior to sale the jndement-dchtor died ; in a snit 
subsequently brought by the other members of the 
joint family, praying fora partition of their shares, 
and for a declaration that such shares were not liable 
to be sold in excention of the mortznge-decree,— Held 
that there could not be a partition as between в per- 
son already dead and his sons, and that the whole of 
the ancestral property was liable for the morti 
debt, the only declaration to which the plaintiffs 
could be entitled being that they were not liahle to 
pay the debt. Совсврисх LALL с. SINOEBSUR 
Durr Korr 
[L L. R., 7 Calc., 52:8 С. L. R., 277 
19. ——— ~ Mitakshara law 
—Ancestral propertu—Right of mortgagee to sell. 
—A Hindu governed by the Mitakshara law mort- 
gaged certain property to the plaintiffs. In a suit to 
recover the money due under the mortgage, and for & 
sale of the property brought against the mortgagor, 
his four sons, and the purchaser of the mortgagor's 
right and interest at an exccution-sale, the lower 
Court gave the plaintiffs в decree agninst the 
mortgagor alone, holding that nonecessity for the loan 
had been proved, but did not decide whether the 
property was the self-acquired property of the mort- 
Ragor or ancestral property. The High Court remanded 
the case for the trial of an issne upon this point, 
The lower Court found that the property was 
ancestral, and affirmed the original decree, Held 
that, assuming the property in dispute was ancestral, 
and that the mortgage was not valid against the sons, 
the plaintiffs were still entitled to recover the debt by 
the sale of the property of the father and the sons, be- 
cause, supposing that the debt was contracted for 
personal purposes of the father, still the ancestral 
property in the hands of the sons was liable for 
the debt, it being not proved to have been contracted 
for immoral purposes. Luchmun Dass v. Giridhur 
Chowdhry, I. L. Въ 5 Calc. 855, followed. GuNGA 
Prosap с. AJUDHYA PERSHAD SINGH 
[L L. R., 8 Calc., 131 
9C. L. R., 417 


80. Sale or mortgage 
of joint family property—Suit by son to recover 
possession of share—Limitation—Parties—Right 
of purchaser at execution-sale.—A suit by a Hindu 
governed by the Mitakshara law, to recover posscsaion 
of property sold during his minority by his father, is 


alienation as to his own intercst, he will have to show 
that the purposes of the alienation were illegal or 
immoral. If tho son, being adult, has joined in 
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the conveyance or led the alienee by his conduct to 
впрроке that he assented to the alienation, he will 
he catopped from dispnting its validity. These pro- 
positions apply to а mortgage, so as to place the pur- 
chaser at an exeention-aale under в decree upon а 
mortgage-hond in the position of an slience by private 
sale. Tf the son has been a party to the suit in 
which the decree upon the mortgage-bond was obtained, 
he is concluded; but if he has not been а party 
to the mnit, he ia not conclnded. but, must show that 
the original debt. was contracted for illegal or immoral 
purposes, in order to recover his share of the property. 
from the purchaser, Where the father has neither 
aliened nor mortgaged the family property, but it is 
sought by enit to make that property liable to satisfy 
я deht incurred by the father, the воп as well as the 
father mnst be в party to the suit. When the 
creditor sues the father alone for a debt contracted by 
him alone, and in exeention sells the right, title, and 
intereat of the father only, the purchaser at this sale 
dors not take the son's interest. RAMPRUL SINGH r. 


DEGNARAIN SINGH 
[L L. R., 8 Cale, 517 : 10 C. L. R., 489 


rs Joint. family— 
Sale in execution of тотеу-Честев against father of 
Mitakshara family.—The mere fact of а be- 
ing passed against the father only of а joint family 
governed by the Mitakshara law will not lead neceses- 
rily to the conclusion that what was sold in execution 
of that decree is only the father’s interest in the joint 
family property. Notwithstanding the decree being 
against the father only under certain circumstances, 
there may he a valid sale of a joint property belonging 
to the family in execution thereof. In execution of 
two money-decrees against A alone, the right, title, 
and interest of A in certain joint family property 
was acid, and the entire share of the joint family was 
taken possession of by the auction-purcbasers. In в 
suit by the minor son and the wife of A, who with A 
constituted a joint family governed by the Mitak- 
shara law, to recover possession of their shares in the 
property sold.—He/d that, although the plaintiffs 
were not parties to the decrees in execution of which 
the sales took place, the mere fact of A being sued 
alone was not sufficient to justify the finding that 
only his right, title, and interest passed under the sales ; 
and that, na the facts of the case showed that the decrees 
were passed with reference to transactions which 
clearly concerned the joint family, the whole of the 
share of the joint family in the properties sold passed 
to the anction-purchaser ; the plaintiffs having failed 
to show that the debts, which were the foundation of 
the decrees in the execution of which the sales were 
held, were contracted for immoral purposes. _Umibioa 
Prosad Tewary $. Ram Sahay Lall, І. L. R., 8 
Cale., 898, and Ponna ppa Pillai у. Pappuayyangar, 
I.L. R.,4 Mad.,1, flowed, Ramphul Singh v. Deg- 
narain Singh, I. L. R., 8 Cale., 517, dissented from. 

Sugo Prosman v .Juxa BAHADOOR 
0. L. R., 9 Calc., 889: 12 O, L. R, 404 


83. —— —— — — — — — Mitakshara law 
— Decree against the father of а joint family for 
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lawful debts—Sale of the whole joint estate in 
execution of decree against one co-sharer.— A, 
judgment-creditor, having obtained a decree agai 
JB, the father of а joint Hindu family governed by 
the Mitakshara law, in a suit to which the sons of В 
were not parties, but in which it was proved that the 
debt had been incurred for lawful purposes, proceeded 
to execute his decree by attaching and selling the 
joint family property. Thereupon the sons came in and 
objected to their interest in the property being sold in 
execution of a decree in а suit to which they were not 
parties, and, on their objection being disallowed, filed 
i t A and В to have it declared that their 
interest in the property was uot liable to be sold to 
satisfy the decree, Held that the debt in respect of 
which the decree had been passed having been con- 
tracted for lawful purposes, the judgment-creditor 
was entitled to execute his decree against the whole 
of thejoint family property. Held alsothat tho 
ruling in the case of Deendyal Lal v. Jugdeep 
Narain Singh, I. L. Ry 8 Caley 198, had no appli- 
cation to the facts of this case. Rampur SINOH г. 
MAHENDER Prasad LL. R., 9 Calc., 458 

03 C. LR, 47 


Sale by one of 
several co-sharers in a estate—How far ali- 
enation by father of joint family property ia bind- 
img on sons- Antecedent debís.—Although no 
member ef a joint Hindu family governed by the 
Mitakshara or Mithila law has authority, without the 
consent of his co-sharers, to sell or mortgage even his 
owm share in order to raise money on his own account, 
and not for the benefit of the joint family, yet if a 
father docs alienate even the whole joint property of 
himself and his sons, in order to pay off antecedent 
personal debte, the sons cannot avoid puch alienation, 
unless they prove that the debts were immoral. But 
to make the alienation to this extent binding upon the 
sons who did not consent to it, it must be shown that it 
was made for the payment of antecedent debts, and 
not merely in consideration of в loan or of в payment 
made to the father on the occasion of his making the 
allenation, In the case of a voluntary sale, the pur- 
chase-money does not constitute an antecedent debt 
such ва to render that sale binding on the sons, unless 
they prove the transaction to have been immoral. 
Наномам Калмат е. Dowivt MUNDAR 

[L L. R., 10 Oale., 598 


83. 


tbe judgment-del 
purchased by the defendant, who was put in possession 
‘VOL, п 
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of the entire property. The sons of A, who were 
minors living with him, through their mother and 
guardian brought a suit to have the sale set aside on 
the ground that under the sale to the defendant onl 
the interest of their father passed. No objection 
been made by the guardian of the plaintiffs to the 
defendant taking possession of the entire estate, 
‘Held that the sons were not entitled to ask that the 
gale should be set aside, Where property acquired by 
а grandfather governed by the Mitakshara law is 
distributed among his sons, it does not become the 
aclf-acqnired property of the sons so as to enable them 
to dispose of it without the consent of the Базе 
Muddun Gopal Thakoor У. Ram Buksh Pandey, 6 
W. R., 71, followed. HARDAI NARAIN e. HARUCK 
Duanı 8іхон А и . 120.L.R, 104 


~m Hitakshara— 
Suit by sons to set aside alienation by father 
Necessity—Debt dus by father—Purohase-money 
treated as debt due by father—Refund of whole 
of purchase-money when necessary before гова 
are entitled to hace sale Sather set 
Objection that whole of ancestral 
subject-matter of suit for partition 
отв. Опет the Mitakehara law, 
to pay ont of the ancestral property in his hands tho 
debts contracted by his father, unless he can show 
that the debts were contracted f. 
purpose, When therefore 4 and B, sons of 0, 
A family governed by the Mitaksbara law, sued C and 
Т, who had purchased some of the joint family 
property from С during the minority of A and B, tor 
Nas e &10,000, to ore d рона СК тан 
res in such property upon partition, and when 

such suit 4 and B failed to prove that the purchase- 
money, 210,000, had been obtained by C fer imi 

purposes,—Held that they were not entitled to 
succeed without refunding the whole of the sum of 
910,000 to D, inasmuch as, if the sale wa aside, 
D would be entitled to recover the purchase- 

from C, and it wonld thus become a debt due by C, 


joint famil rty is not included in it is by no 
means & technical one, inssmach as it is open to the 
Court to hold that the property sold should fall 
entirely within the father’s share, and to allot it to 
the purchaser accordingly. HasMaT ВАТ v. SUNDER 
Das. . . ~. LL.B., И Cale, 896 

86, —— Awestral estate 
— Son's interest in Mitakshara law.—Under the 
Mitakshara and Mayukha, the son takes a vested 
intorest in ancestral estate at his birth, But that 
interest is subject to the liability of that estate for 
the debts of bis father and grandfather. The ancos- 
tral property of в Hindu father may be sold either by 
himself or by в Civil Court having jurisdiction in 
satisfaction of his debts not contracted for illegal 
or immoral purposes, and such sale will bind sons in 
esse at the time of the sale. Girdharee Lall v. 
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followed, КАВАУАМАСНАВУА т, NARSO KRISHNA 


[L L. R., 1 Bom., 202 


Koonpeer Koorr г. RUNJEET SrNGH 
[24 W. R., 331 


87. - — —-— Sale of ancestral 
property by father for debts incurred fur immoral 
urposes—Son’s interest in ancestral estate.— The 
plaintiffs (two of whom were minors) sued to set aside 
the sale and recover possession of certain ancestral 
lands on the ground that they had been sold by their 
father to pay off debts contracted for immoral 
purposes. The documentary evidence in the ense 
showed that the lands had been originally mortgaged 
by the grandfather and father of the plaintiffs to the 
father of the defendant for R1,000 ; that they had 
subsequently taken from him other loans which. 
tozether with the mortunge-deht, amonnted to 
BA400-15-0; that on the 23rd May 1858 ап 
agreement (exhibit No. 38) was made between the 
plaintiffs’ father and the father of the defendant by 
which the former was to sell the equity of redemp- 
tion in the mortgaged property to the l 
consideration of the latter realizing the former from 
the said debt of R4400-15-0 and paying him the sum 
of R235; that accordingly on the 26th May 1858 
the plaintiff's father conveyed the property to the 
defendant's father for R235 by a decd of sale (exhibit 
17), which, however, did not refer either to the 
agreement (exhibit 38) or tothe debt for 400-160. 
ere was no allegation or evidence in the case 
showing that the plaintiffs’ grandfather had contracted 
the debt of 9/,400-15-0 for any immoral purposes, 
nér that their father applied the sum of R235 to the 
Payment of debts incurred for immoral purposes, 
although it was in evidence that he drank to excess. 
‘The Court of first instance dismissed the suit, holding, 
inter ali4, that the plaintiffs had failed to prove the 
property to have been sold by their father for debts 
incurred for excessive drinking. One of the issues 
raised by the Assistant Judge in appeal was whether 
there was any necessity for the sale of the property 
by the plaintiffs father. Не found this issue in the 
negative, and held the sale invalid, except as to the 
plaintiffs’ father’s own share. On special appeal to 
the High Court,— Held that, on the above facts, the 
plaintiffs had failed to establish any case entitling 
them to set aside the sale of the lands by their father. 
Held slso that it ought to have been ascertained 
whether the minor plaintiffs were born before the 
date of the ве, — сте, 25th May 1858,—because if 
they had not been born before that date, their snit 
would have been unsnstainable, as they never could 
have had any interest in the property. — Quare— 
Even supposing that the plaintiffe’ father had applied 
the sum of H235 to the payment of debts incurred 
for the immoral purpose of excessive drinking, whether 
the trivial amount would have justified the setting 
aside of the sale of the 25th May 1858, the main 
consideration for which was the release of the pre- 
existing debts for R4,400-15-0, Kasrur BHAVANI 
+. APPA . . .LLE.,6 Bom, 681 
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88. - Alienation оу 
ancestral property by father-—Son’s interest in an- 
cestral estate— Debt incurred for immoral or ille- 
gal purposes.-- Subject to certain limited exceptions 
as, for instance, debts contracted for immoral or ille- 
gal purposes), the whole of the estate of в Hindu un- 
divided family is, in the hands of sons or grandsons, 
liable to the debts of the father or grandfather. In 
1866 certain lands, the ancestral property of D, were 
sold under a decree passed against D, and were bought 
by J. These lands had been mortgaged in 1863 by 
D to N, in which transaction D had been principal 
and J bis surety. In 1866, N sued on his mort- 
gaze, and on the 21st January 1808 а decree was 
made, directing the sale of the lands. Under that 
decree, the right, title, and interest of J were sold 
оп the lst April 1869 to C, and C afterwards sold the 
lands to М, In the present snit the plaintiffs (77 
sons) sued D and М for possession of their two-thirds 
shares, alleging that the land was ancestral, and that 
the wl of it had been illegally sold under the decree 
of the 21st January 1868. Both the lower Courts 
held that the land was ancestral ; that the plaintiffs 
were united in interest with their father D when the 
mortgae-debt was contracted by the latter ; that the 
burden lay upon them (plaintiffs) to prove that the 
debt had been incurred for immoral or illegal purposes, 
and they failed to discharge it; that they were there- 
fore bound by the sale. The lower Courts accord- 
ingly dismissed the plaintiffs claim. On second ap- 
peal, the High Court affirmed the decrees of the Courts 
below on the grounds mentioned above, SADASEIY 
Josur v. Dinkar Јовні . ІІ. R., 6 Bom., 520 


89. Father's authority 
to bind the interests of his sons in am ancestral 
property—Mortgage by father of ancestral pro- 
perty— Rights of a purchaser at Court sale of an 
undivided share of а co-parcener—Decree against 
Sather upon a mortgage of family property— Effect 
of decree ordering sale of mortgaged property— 
Purchaser at Court sale when bound to go behind 
decree and enquire as to whether the debt was pros 
perly incurred.—D, the father of the defendants, by 
в mortgage dated October 1869, ш ed в house 
together with other property to B, the father of the 
plaintiff. В sued D upon the mortgage and ob- 
tained a decree directing the sale of the mortgaged 
property. The execution sale took place in July 
1877, and the plaintiff (the mortgagee’s son) hecame 
the purchaser of the house. On attempting to take 
Possession, he was resisted by the defendants (sons of 
the mortyayor), who alleged the house to be ances- 
tral property, and denied the plaintiff’s right to more 
than the third share to which the father had been 
entitled. Held by the High Court on appeal, upon 
the authority of Gridhareelall у. Kantoo Lall, 14 
В. L. R., 187, as explained in Suraj Bunsi Koer v. 
Т. І. R., 6 Calc., 148, that the shares 

в were validly bound by their father’s 
mortgage, as it had been found by the lower Court 
that the debt, in respect of which the had 
been executed, had not been contracted by their father 
for improper or immoral purposes; but that, as 
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the purchaser at the exccution-sale (the plaintiff) was 
the mortgagee's son, the question arose whether he 
could be held to be в stranger to his father’s suit on 
the mortgage, and as such not bound to go behind 
the decree and make enquiry as to whether the debt 
had been improperly incurred. This would depend on 
the circumstances under which he and his father were 
living and the relation existing between them. The 
case was accordingly remanded for a determination of 
the questiou whether the plaintiff was в stranger to 
his father’s suit. Held that the defendants, not 
being joint with their father at the date of the suit, 
were not represented by him, and would be entitled to 
redeem, but only on condition, if the plaintiff insisted 
on it, of their redeeming the whole of the house, 
Unless the mortyage-deed expressly provided for the 
redemption of the son's interests on payment of a 
proportionate part of the debt, the mortzage should 
be treated as one and entire ; the father’s authority, 
according to Gridhareelall’s case, being to apply or 
charge the whole property to or with the payment of 
his debts not improperly incurred. Where в decree 
passed in a suit upon a mortgage directs the mortgaged 
property to be sold, the decision in Deendyal’s case, 
1 LR, 8 Cale., 198, which limited the right, title, 
and interest which passed under the auction sale to 
the father's share, docs not apply. TRIMBAK 
BALKRISHNA v. NABAYAN DAMOODAR 
[L L. R., 8 Bom., 481 
90. ————— ——— Mitakshara law 
—Mortgage by father of joint ancestral property— 
Sale of joint ancestral property in the execution of 
a decree against father.—'The undivided estate of s 
joint Hindu family, consisting of в father and his 
sons, while in the possession and management of the 
futher, was mortgaged by with the kuowledge 
of the sous, as sccurity for the repayment of moneys 
borrowed and leut for the use and benefit of the 
family. The lender of these moneys sued the father 
to recover them by the sale of the family estate, aud 
obtained a decree against him directing its sale, and 
sought to bring the family estate to sale in the exe- 
cution of this decree. Held, in а suit by one of the 
sons to ect his share in sueh estate from sale in 
the execution of such decree, that such decree could 
not be regarded as against the father only, and Ъ 
share in such property was uot aloue saleable in exe- 
cution of it, but such suit and decree must be ro- 
led ав uguiust the father as representing the joint 
family, and the whole of the family estate was sale- 
able in execution of such decree. Bissessur Lal Sa- 
hoov. Luchmessur Singh, L. R., 6 I. A., 233, followed. 
Deendyat Lal у. Jugdeep Narain Singh, I. L. 
R., 8 Cale., 198, distinguished, Deva SINGH г. КАМ 
MANOHAR А . » LL R,3 All, 746 
91. --——— ————— Mitakehare law 
—Mortgage by a father of ancestral properly—Sale 
rights and interests in the execution of 
‘he undivided estate of a joint Hindu famil; 
consisting of в father and minor sons and grand- 
sous, while in the possession and management of the 
father, was mortgaged by him as security for the 
repaymuut of moneys borrowed by him. The lender 
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of these moneys sued the fathor to recover them by 
the sale of the family estate, and obtained в decree 
against him dirccting its salo. The right, title, and 
interest of the father only in the family estate waa 
wold in the execution of this decree. The aucti 
purchasers having taken possession of the family 
estate, the sons and grandsons joined in a suit against 
them to recover their shares of the estate. Held that 
the sons and grandsons were entitled to recover their 
shares of the estate, inasmuch as the auction-pure 
chasers had only acquired by their auction-purchase 
the rights and interests of the father in the estate, 
and that for the same reason it was unnecessary to 
enquire into the nature of the debt on account of 
which the father's rights and interests in the ostate 
меге во. Deendyal Lal v. Jugdeep Narain Singh, 
1. L. В. 3 Cale., 198, followed. Girdharee Lal v. 
Kantoo Lal, 14 B. L. R., 187, distinguished. Held 
also that the rulings in those two cases are perfectly 
consistent, Віка SINGH г. LACHMAN SINGH 
(LLB, 3 All, 800 


92,— —— ——  — Joint Hindu fa- 
mily properíy— Alienation by father -Son's rights. 
—G,a memnberof a joint undivided Hindu family 
consisting of himself aud his sons, having wrongfully 
converted to his own use the property of another 
person, such person med him for damages for such 
couversion and obtained a decree, in the execution 
of which G's rights and interests in the family pro- 
perty were put up for sule and purchased by C, who, 
in execution of such decree, took possession of such 
property. G’s sons thereupon sued С to recover 
their shares, according to Hindu law, of such pro- 
perty. Held per OLDPIELD, J., that, although the 
father’s debt was not one which the sons were in 
duty bound to pay, it might be that, had the family 
estate passed out of the family under the execution 
sale, the sons could not have recovered it from С, 
who was an auction-purchaser and a stranger to the 
suit against the father. Inasmuch аз, however, the 
claim in that suit was not for a joint family debt, but 
a personal claim against the father, who was alone 
represented iu that suit, and the decree in that suit 
was against him personally, aud it was only his rights 
and interests that were put up for sale and purchased 
by C, the sons were entitled to recover from C their 
shares of the family property. Suraj Bunsi Koer 
eo Persad Singh, I. L. R., 6 Cale, 148, dis- 
ruished. Per STRAIGHT, J., that the sons were 
entitled to recover their shares of the family pro- 
perty, the decree being purely s personal decree 
against the father, and his rights and interests only 
in such property having been put up for sale and 
purchased by С. CHANDRA SEN v. GANGA Raw 

L. R., 3 All, 899 


93, —  — — — — Mitakshara law 
—Mortgage of joint ancestral property by father— 
Sale of property in execution of a decree against 
 father—Son's right.—The ancestral cstate of в joint 
Hindu family, consisting of а father and his minor 
son, was mortgaged by the father, as the head of the 
family aud manager of the estate, as security for the 


( 3283 ) 


HINDU LAW—ALIENATION—continued. 
4 ALIENATION BY FATHER—continued. 


repayment of moneys borrowed for the use and bene- 
fit of the family, 


and sought to bring the estate to sale in the execu- 
tion of snch decree. Held, in a suit by the minor 
son to protect his share in the estate from sale in the 
execution of snch decree, that the suit in which such 
decree was made, and such decree, being regarded as 
a suit against the father, and as a decree made 
against him as representing the family, such decree 
might be executed agninst the estate, notwithstand- 
ing the minor son had not formally been joined as 
defendant in such Bissessur Lal Sahoo v. 
Inchmestur Singh, L. В. 6 I. A, 233, followed. 
Deendyal Lal v. Jugdeep Narain Singh, 1. L. Ruy 3 
Cale., 198, distinguished, Gya Din е, Ras Ваха 
Kvar . . . . LL. R, 8 All, 101 


94. Joint Hinds 
family property—Right of sn.— В, в member of 
^ joing undivided Hindu family consisting of. himself 
and his son R, as the manager of the family, bor- 
rowed moneys for lawful purposes and exccuted в 
bond for their repayment, in which he hypothceated 
share of mouzah B, such share being ancestral 
perty, as collateral security for their repayment, with 
the knowledge aud approbation of R. The obligee of 
such bond sued В thercon and obtained в decree, 
which directed the sale of such share, and such share 
was put up for sale and wasipurchased by С. Æ sub- 
sequently sued В and his mother for partition of the 
family property, including such share, claiming a 
one-third share of such property. С was made 
defendant in the suit, aud so was P, R’s grandmoth 
who claimed to share equally with the other members 
of the family in such property. Held that it must 
be presumed that В was sued on such bond, aud that 
the decree iu such suit жав made against him as the 
head of the family, and X could not recover from С 
the share of mouzah B. БАРНА Kisuen MAN v. 
Bacuma Мах . . . LL. R,8 Al, 08 
95. Adult son— 
Mortgage of family property by father—Decree 
against father—Right of son.— The father in a joint 
undivided Hindu family governed by the law of the 
Mitakshars mortgaged the ancestral property of the 
family as security fora debt incurred by him. His 
eon was of age at the time of the mortgage, but the 
mortgagee did not make the воп join in the mort- 
gage. When the mortgagee brought в suit to enforce 
the mortgage, he brought it against the father 
alone; and he obtained в decree against the father 
alone for the sale of the property. On the property 
ing attached in execution of the decree, the son 
objected to the sale of the property, во far as his own 
share according to Hindu law was concerned. This 
objection having been disallowed, he sued the mort- 
gagee for a declaration that such share was not liable 
to be sold in execution of the decree, claiming on the 
poa that he was not bound by the mortgage or the 
» not having joined in the mortgage or been & 
робу to the sult in which tho decree was made, and 
hat the debt secured by the mortgage had been 
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incurred by his father for immoral purposes. Held 
that the son was not entitled to succeed in such suit 
mer: ly because, although he was of age, he was not 
required by the mortgagee to join in the mortgage, 
and was not made а party to the suit to enforce the 
mortzage ; but that he was in the same position as he 
would have been had he been a minor at the time the 
mortzayze was made and the decree was passed, and 
was therefore only entitled to succeed if he showed 
that the debt incurred by his father was incurred for 
immoral purposes of his own. Held further that, 
inasmuch as the debt in question was incurred for 
necessary purposes, and as the sou was aware of the 
morte and did not protest against it, but on the 
Contrary stood by and benefited thereby, and as he 
was aware of the suit and did not apply to be made а 
party thereto, he was asking tco late for the relief 
which he sought, Ram Narain Lall v. Bhawani 
Prasad, I. L. Ry 8 All, 443, referred to. Рио 
Снлхр е. MAN SINGH R., 4 All, 800 


96, — — — — — — — — Alienation of 
ancestral property by father—Swit by son to recover 
his nferest— Burden. of proof.—Where a Hindu, 
a minor, governed by the law of the Mitakshara, sued 
to st aside an alienation of ancestral property by his 
father, on the ground that such alienation was made 
to satisfy a debt contracted for immoral purposes,— 
Held vy STRAIGHT, J., that the burden of proving 
that the debt was contracted for such purposes, and 
that the defendant had notice that it was contracted 
for such purposes, lay on the plaintiff, and that the 
plaintiff was not discharged from such burden because 
he had proved generally that his father had been 
guilty of extravayunt waste of the ancestral property. 
Hauooman Pershad Pandey v. Babooee Mumraj 
Koonweree, 6 Moore's I, А. 392; and Suraj Busi 
Koer у. Sheo Persad Singh, I. L. В» 5 Cale., 148, 
referred to, Held also by STRAIGHT, J., that it 
could not be presumed from such conduct of the 
father that the debt in question had been contracted. 
for immoral purposes. Per STUART, C.J., that the 
plaintiffs father having been guilty of extravagant 
te of the aucestral property, the burden of proof 
in this case lay on the defendant. As, however, 
there was reason to suspect that the suit was a 
collusive one, brought at the instance of the plain- 
tiff’s father, if not really by him, end it was very 
doubtful whether the alienation was objectionable on 
the ground taken in the name of the plaintiff, it would 
not be safe to give the plaintiff a decree, HANU- 
MAN SINGH е, NANAK CHAND 
[I L. R., 6 All, 198 
97. —————— — ——— x Mitakshara and 
Mithila law—Exzecution of decree—Sale of an 
cestral estate in satisfaction of fathers debt— 
Parties to proceedings.—There is no conflict of 
authority as tothe principle that sons cannot set up 
their rights, which are to take present vested interesta, 
on their birth, jointly with their father in ancestral 
estate, against their father’s alienation for an antece- 
dent debt, or against his creditors’ remedies for his 
debt, if such debt has not been contracted for an 
immoral purpose; the law on this point being the 
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same under the Mitakshara and tho Mithila shasters. 
From the above must be distinguished the question 
how far the joint cwn be precluded from dis- 
puting the liability attaching to their shares, where 
Proceedings have been taken by or against the futher 
alone. If the father’s debt, not having been con- 
tracted for an immoral purpose, is such as to support 
a sale of the entirety of the joint estate, either he 
may sell the latter without suit, or the creditor may 
obtain а sale of it by But the joint sous, not 
being parties to the execution-proccedinzs or to the sale» 
are not precluded from having a question as to the 
nature of the debt tried i vit of theirown за right 
which will, however, a them nothing unless it 
Хап be shown that the debt was not such as to justify 
а sale of the joint estate. If, upon the proceedings 
and in regard to the intention of the parties, doubts аге 
raised whether what has been sold is the interest 
of tbe father alone or the joint estate, the absence of 
the sons from the proceedings may be а material 
consideration. But if the purchaser has ‘bargained 
and paid for the entirety, he may defend his title 
upon any ground which would have justified a sale, 
had the sons been brought in to defend their interests 
in the oxecution-proceedings. Deendyal Lall v. Jug- 
deep Narain Singh, І. Ry 4 I. A» 247 : I. L. Ry 
8 Cale., 198, does not lay down as an. invariable rule 
that co-parcenary interests will not pass by an execu- 
tion sale unless the со-рагсепотз are joined in the 
suit, or that only the father’s interest passes to the 
purchaser where the suit was axainst the father 
alone. This debt being one which must be taken as 
‘nt family debt, though the suit upou it was 
against the father aloue,— Held that a claim by minor 
sons for exemption of their shares failed on the 
merite, the entire family estate having passed by the 


вые. NANOMI ВАВСАВЕН е. Морнох Монс 
[L L. R., 13 Calo., 2l 
LR,1l3LA.,1l 
98. Effect of sale in 


execution of mortgage-decree and of money-decree 
against the father—Transfer of Property Act, 
2/85. -Wheré the property of an undivided Hindu 
family, consisting of father and sons, has been sold 
in execution of a decree obtained against the father 
only for в debt contracted by him for purposes 
either immoral nor illegal, the sons cannot recover 
their shares from the purchaser, if the decree has 
been obtained upon в mortgage ог hypothecation of 
the property directing such property to be sold to 
realize the debt. 16 is otherwise if the decree in 
execution of which the sale takes place is в mere 
toney-decree. Per KERNAN, J.—lt will still be 
necessary in all cases where a creditor seeks in a suit 
estate in ancestral or other property 
‘curred by his father aud not by 
that the son should be made party to the suit. 
Girdharee Lall v. Kantoo Lall, L. R», 1 I. 4,821; 
Muddun Thakoor v. Kantoo Lall, L. R.,1 I. 45821; 
Singh, 
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I. L. R., 4 Mad., 1, modified. РоххаррА PILLAI v. 
PAPPUVAYYANGAR , . LL. R., 9 Mad., 343 


99, ————— Песков against 
father— Sale of ancestral estate in execution of 
money-decree.—A wale of ancestral property in execu- 
tion of  moneyedecrco obtained against a Hindu 
father will, if the debt was neither immoral nor 
ега], pass to the purchaser the entire interest of 
which the father could dispose,—i. e.s his son's as well 

his own share,—provided the purchaser has bare 
gained and paid for such interest. | The son, not being 
bound by the decree aginst his father, may contest 
tho sale by suit, but unless he proves that the debt 
was not such as to justify the sale, he cannot succeed. 
The revised ruling of the Pull Bench in Ponnappa У. 
Pappurayyangar, I. L. R., 9 Mad, 343, as to sales 
in execution of moncy-deerees against the Hindu 
father has been overruled by the decision of the Privy 
Council in Nanomi Babuasin v. Modun Mohun, 
І. R., 13 I. 451: I. L. В. 13 Cale. 21, NARABANNA 
vGvmAPRA . e R., 9 Mad, 424 


100. — - - —- — Power of the 
father to alienate ancestral property for pious pure 
oses — According to the Hindu law, the power of 
the father to make alienations of joint ancestral 
estate without his son's consent extends to provision 
of a permanent shrine for a family idol, Gopal 
Chand Pande v. Babu Konwar Singh, S. D. A» 
1843, p. 24, referred to. In а suit brought by a son 
to set aside an alienation of ancestral estate by the 


satisfaction of 
soul, or from. 


motives of spite against the 
PRASAD є. GOBIND PRASAD 


= Joint Hinds 
family —Liability of ancestral estate for satisfac 
tion of father’s debt, when not incurred for immoral 
purposes.—AÀ suit was brought against G, the head 
Of a joint Hindu family, by S, to whom he had 
mortgaged ten biswas of ancestral estate as security 
for aloan, to recover the amount of the loan by ene 
forcement of the mortgugo against the entire ten 
biswas. During the pendency of the suit, G died, 
and his son 2 and his widow B were brought on the 
Tecord as his legal representatives. In support f 
his claim to enforce the mortgage against the entire 
ten biswas, and not merely against the share therein 
which G, during his lifetime, might have got 
separated, the plaintiff pleaded that the debt incur- 
red by G was of such а character that, according to 
the Hindu law, his son Z was under a pious duty to 
discharge it out of his own estate. It was found 
that, although the father was grossly extravagant 
and selfish in his expenditure, there was no evidence 
that the proceeds of the particular loan in question 
were applicd to any special licentious purposes, but 
that the money was uot borrowed to mect any family 
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necessity or laid out in neccesary expenses, but used 
im G's personal expenses. Held that this evidence 
did not justify the lower Court in decrecing that the 
debt should be charged ош the share of the father 
alone in the ten biswas mortyaged, as it did not 
establish that he hud wasted the money on immoral 
purposes, or that the debt was such that a pious son 
would be free to repudiate it, Nanomi Babuasin v. 
Modun Mohun, 1. L. Во 13 Cale. 21, followed. 
Sira Ram v. лим унон . L L В, 8 All, 231 


Suit by sons to 
set aside alienation—Burden of prouf.—The rule 
enunciated by the Privy Council in Muddun Thakoor 
v. Kantoo Lall, 14 B. L. К. 157, and Suraj Bunsi 
Koer v. Sheo Pershad Singh, I. L. R., 5 Calc» 148, 
“that where joint ancestral property has passed out 
of a joint family, either under а conveyance executed 
by a father in consideration of an antecedent. debt 
ог in order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for the 
father’s debt, his sons, by reason of their duty to pay 
their father's debt, cannot recover that property, un- 
less they show that the debts were contracted for im- 
moral purposes to the kuowledge of the vendee or 
mortgagee,” is limited to antecedent debts, ñe., to 
debts contracted Lefore the sale or mortgage sought 
to be impeached by the son; and it docs not cover 
cases in which a sum in ready money has been paid 
over to the father by the vendee or mortgagee. ‘The 
authorities seem to come to this, that in those cases 
where в person buys ancestral estate, or takes a mort- 
f it from the father, whom he knows to have 
a limited interest in it, for a sum of ready money 
id down at the time of the transaction, such person, 
ins suit by the sons to avoid it, must establish that 
he made all reasonable and fair inquiry before effect- 
ing the sale or mortgage, and that he was satisfied by 
such inquiry, and believed, in paying his money, that 
it was required for the legal necessities of the joint 
family, in respect of which the father, as head and 
managing member, could deal with and bind the joint 
ancestral estate, Lat SINGH о. DEO NARAIN SINGH 

[L L. R., 8 AIL, 279 


108, —— — — ——— Creditor’s 
remedy against sons how affected by reason of his 
having sued the father separately.—Although a 
decrue may have ben obtained against the father of a 
jeint Hindu family for a debt incurred by him, a sub- 
sequent suit is maintainable against the sou in respect. 
of the same debt for the enforcement of the sou’s 
liability for it, such debt being one which the son is 
legally bound to pay. ‘The creditor may in his original 
suit implead the son, but his omitting to do so will 
not deprive him of his subsequent remedy against the 
sou. ‘There is no difference in principle as regards 
the subsequent remedy of the creditor against the son 
between the case of a debt secured by a mortgage and 
a simple money debt. Lachmi Narain v. Kunji 
Lal, 1. L. В. 16 All., 449 ; Balmakund у. Sangari, 
I. L. В. 19 All, 879; Bhawani Prasad v. Kallu, 
T. L. R., 17 АЦ. 687 ; Ramasami Nadan v. Ulaga- 
natha Gowndan, І. L. В. 22 Mad., 49; Анабийга 
v. Dora Sami, I. L. В 11 Mad., 418 ; and Nanomi 
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Babuasin v. Modhun Mohun, 1. L. R», 18 Cale., 91, 
referred to. The obligation of a Hindu son to pay 
his father’s debt is not an obligation which he has 
incurred jointly with his father, aud the creditors 
cause of action is not a singlo cause of action which is 
exhausted upon a decree being obtained against one 
of themonly. Hemendro Coomar Mullick v. Rajen- 
dro Lall, I. L. R., 8 Calc, 358; Dhunpat Sing v. 
Улат Svondar Mitter, I. L. R., 5 Calc., 292; and 
Hoare v. Niblett, L. В. (1891), 1 Q. B. 781, referred 

to. DuHARAM SINGH v. ANGAN Lat 
(LL R., 21 АП, 801 


104. Joint family 
property sold in execution of a decree on à mort- 
gage against the father alone—Decree satisfied— 
‘Subsequent recovery by the sons of part of the mort- 
yaged properly—Remedy of morigagee.—A mort- 
какое held a mortgage of joint family property given 
by the father alone. He sued on his mortgage with- 
out making the sons parties to the suit, and, having 
obtained в decree, brought tbe whole of the joint 
family property to sale and purchased it himself. 
"This purchase, together with a further cash payment. 
of #59, satisfied the mortgage-debt. After the 
mortgage had been thus satistied, the sons brought a 
suit for recovery cf their shares in the joint family 
property amounting to one-fourth, and obtained a 
decree, and got possession of the property claimed. 
‘The mortgagee then brought a suit against the sons to 
recover from them a share of the mortgoge-debt pro- 
portionate tothe share in the joint family property 
owned by them. Held that, the original mort; 
having become extinct, the plaintiff was entitled to a 
decree for one-fourth of the price realized by the 
mortgaged property at auction-sale and to recover the 
same by sale of the interest of the sous in the joint 
family property. Bhawani Prasad у. Кайт, 
I. L. Ry 17 All., 537, referred to. Dharam Singh 
v. Angan Lal, I. L. R, 21 АЦ. 301, followed. 
LACHHMAN Das r. рашт I. L. R., 88 All, 394 


105, — — — — — — Joint family 
— Decree against the father alone — Attachment of 
family properly in execution of such decree—Son'a 
‘interest in the family property when bownd by 
decree against the father or by sale effected by the 
Гает М кто in à joint Hindu family the father 
‘disposes of family property, the son's interest is 
bound, unless the son can show, in proceedings taken 
for that purpose, that the disposal of the property by 
his father was made under circumstances which de- 


prived bis father of his disposing power. So aleo, 
where family property is sold under proceedings taken 
agaiust the father alone, the son's interest is bound, 
uuless the son can show that the sale was on account. 
of an obligation to which he was not subject. The 
father is, in fact, the representative of the family both 
in transactions and in suits, subject only to the right 
of the sous to prevent an entire dissipation of the 
estate by particular instances of wrong-doing on the 
father's part. JAGABHAI LALUBAI v. VLIBHUKANDAS 
JAGJIVANDAS . . L L. B., П Bom, 31 
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108. — Joint family— 

Mortgage by father—Decree subsequently to 

father's death against eldest son as heir of father 

Minor sone wot parties—Sale in execution of 

family property other than that comprised in 

Jnortgage-— Subsequent suit by minor sona to recover 

their shares—Minor sons when bound by decree 

against eldest son as heir of father.—One K mort- 
gaged certain land to B and died, leaving four sons, 
fie, Rand the three minor plaintiffs. Subsequently 

В brought а suit on the mortgage against K by his 

heir В for the amount due, and obtained a decree, 

whereby it was ordered that the amount should be 
recovered from the mortgaged property and, if that 
proved insufficient, from the other estate of the 
deceased. The minor sons were not made parties to 
that suit, nor was Е sued as representing the joint 
family. In execution of the decree, В ай and 
sold the whole of the joint family property, the certi- 
ficate of sale showing that the right, title, and in- 
terest of К, deceased, by his heir R, was attached 
and sold and conveyed to the purchaser. The three 
minor sons subsequently brought this suit to recover 
some of the property, contending that their shares 
were not bound by the sale. Held, on the authority 

of Bissessur Lall Sahoo v. Luchmessur Singh, L. 

R. 6 І. А. 288, and reversing the decree of the lower 

Court, tbat the property in question having been 

declared liable for the debt incurred by the father, the 

intention was that the estate in ite entirety should be 
sold. The minor sons were therefore bound by the 
sale, unless they could prove that the father’s debt 
had been incurred for an immoral and improper pur- 
pose. "The caso was accordingly sent back for trial 
of an issue upon that point, with s direction that the 
burden of proof should lie upon the plaintiffs. 

Jamam BAJABASHET v. JOMA KONDIA, 

[L L. R., 11 Bom., 861 


in execution of two decrees against their father, might 


be exempted from such sale. One of theso decrees was 
for enforcement of a hypothecation by tho plaintiffs 
father of tho property in suit, Tt was admitted on be- 
half of the plaintiffs in connection with this decree 
that, although the judgment-debtor was a person of 
immoral character, the creditor had no means of 
knoving that the moneys advanced by him were likely 
tobe applied to any d purpose than that for whic 


hypothecation. 
рете to was a simple money-decree for the princi- 
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pal and interest due upon в hundi executed by the 
Rather in favour of the decroe-holder. ‘The suit ter- 
minsting in the decree was brought against the father 
alone, and the debt was treated as his separate debt, 
"Held that the creditors remedy was to have brought 
his suit, if he desired to obtain a decree which he could 
execute against the family property and not against. 
the fether's interest only, and if he could maintain 
such & either against those members of the 
family against whom he desired to execute his decree 
or against the father as head of the family, expressly 
or impliedly suing him in that capacity; but that, 
not having taken this course, his decree was not en- 
forcible against the plaintiff's rights and interests in 
the attached property. Mu/tayan Chetti v. Sangili 
Virapandia Chinnatambiar, Г. І. R, 6 Май, 1, 
distinguished. Nanomi Babuasin v. Modun Mohun 
I. L. В. 13 Calc, 21, and Basa Mal v. Maharaj 
Singh, I. L. В. 8 All, 205, referred to. BALBIR 
Siwan с, Агора Prasan L L. В., 9 All, 148 


108, — ——  — — —— Sov's liability 
for fathers debis im lifetime of father—Suit 
‘against father and sons—Right in suit to decree 
against zone.—A creditor of a Hindu brought a suit 
against him and bis sons whom it was sought to make 
Table on the ground that the debts were incurred for 
the benefit of the family, but he did not obtain а 
decree against the sous. Held that tho plain 
could have prosecuted his claim against the sons in 
that suit, and have obtained в decree making their 
shares in the family property liable for the father’s 
debt. RAMASAMI NADAN t, ULAGANATHA GOUN- 
pay... . LL В, 88 Mad, 49 


100. ———_—_—_————— Decree against 
father for money dua, the sons not being joined as 
defendants—Death of father after original debt 
barred by limitation, the decree eubsisting—Suit 
against the sons оњ the decree—Period of limitation 
Gow calewlated—One cause of actiom.— Certain 
creditors, having in 1882 obtained a decree, kept 
Slive that decree until 1893, when the judgment. 
debtor died. They then sought to make liable the 
property of the deceased in the hands of the defen- 
dante, his sons and representatives, stating the cause 
of action against the said defendants as having arisen 
im 1898, the date of their father’s death. ‘Ihe sons 
pleaded limitation, and the question was whether the 
Period of limitation against the sous began to run 
Prom the date of death of their father or from the 
date at which the debt originally became due. Опа 
foference being made to s Full Bench as to “ whether 
а creditor in the position of the plaintiff has a further 
Tight to sue tho son for his father’s debt on the death 
of the father, apart from the right to suc him in the 
fathers lifetime for such debt,”—Held that iu 
such a case there are not two causes of action, and 
such a creditor has not a further right to sue the son 
for his father’s debt on the death of the father, 
apart from the right to sue him in the fathers 
lifetime for such debt, and that, in consequence, 
the suit was barred by limitation. — Arwachala 
у. Zamindar of Sivagiri, I. L. В. 7 Mad., 838; 
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an v. Ponnusami, Г. L. R., 16 Mad., 99; 
mayya v. Venkataratnam, I. L. Ry 17 Mad., 
^ considered. — MaLLESAM ХАРТ =, JUGALA 
PANDA. . L L. R., 23 Mad., 292 


110. Joint Hindu 
Jfamily— Mortgage by father— Suit to enforce the 
mortgage. а sone? shares—Leyul necessitq— 
ral rule, a creditor 
endeavouring to s claim under а hypothees: 
tion-bond given by а Hindu father ayuinst the estate 
of в joint Hindu family in respect of money lent 
or advanced to the father having only в limited 
interest should, if the question is raised, prove either 
that the money was obtained by the father for & 
legal necessity or that he made such reasonable 
inquiries as would satisfy a prudent man that the 
loan was contracted to pay off an antecedent debt, 
or for the legal necessities of the family. 
There is a distinction between such cases as this and. 
cases in which а decree has been obtained against the 
father and the property sold. or cases in which the. 
come into Court to ask for relief age 
by their father for an antecedent debt. a 
decree is obtained against the father and a sale effected, 
the presumption is that the decree was proper], 
made, Where а son comes into Court to ak for relief 
against a sale effected by his father for ап ante- 
cedent debt, it is for the son to make out a case for 
the relief asked for. Iu a suit against the members 
of а joint Hindu family upon a bond given by their 
father, and in which family property was hypothe- 
cated, no evidence was given on cither side as to the 
circumstances in which the bond was given. There 
was no evidence to show that any inquiry had been 
made by the plaiutiff as to the objects for which the 
bond was executed by the father. Held that the 
burden of proof was upon the plaintiff to show either 
that the money was obtained for a legal necessity or 
that he had made reasonable inquiries aud obtained 
such information as would satisfy a prudent man 
that the loan was contracted to pay off an antecedent 
debt or for the other legal necessities of the family. 
and that, no evidence having been given, the suit 
must be dismissed. JAMNA г. NAIN SUKH 

[L L. R., 9 All, 493 


UL — — — — — Sule of joint 
Jamily estate in execution of decree upon the father’s 
debt—Exoneration of sun’s share only where debt 
has been incurred for an immoral or illegal purpose 
— Burden of proving the nature of the ае. Те 
sons in a joint family under the Mitakshara cannot 
set up their rights of inheritance in the family estate 
against their father’s alienation for an antecedent 
debt or against в sale in execution of а decree upon 
such debt, although the sons may not have been 
parties to the decree, unless the sons can cstablish 
that the debt has been contracted for an immoral 
ог illegal purpose, The sou’s position is distinct in 
this respect from that of other rclatious in the joint. 
family, inasmuch в his duty to pay, out of the 
family ostate, his father's debt. A decree against 
indebted fathers, in a family consisting of fathers and 
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sons, charged the family estate, and the sale in execu- 
tion was not merely of the right, title, and interest of 
the debtors, but of the property being such interest. 
On the other hand, before the sale, notice was given 
on behalf of the sons that the property was ancestral 
nd joint. eld, in а suit on behalf of the sons 
inst the purchaser at the sale to recover their 
shares, that it was for the plaintiffs to show affirma- 
tively that the debts were contracted for an illegal 
or immoral purpose, and that to establish general 
extravagance against the fathers was insuficient. 
It was uot necessary for the purchaser to show that 
there had been & proper inquiry as to the purpose 


of the loan or to prove that the попсу was borrowed 
for family песен! ев. Внловот PERSHAD v. GIRJA 
. LLR, 15 Cale, 717 

[L. B., 16 L A., 97 


Korn. H . 


mortgage 
Sen's lial 


and cost father mortgaged certain 


| ancestral property for a limited term. А suit was 


brought ou the mortuage against the father, and а 
decree was passed, directing the mortgaged property 
handed over to the mortgagee for а certain 
awarding payment of interest and costs by 
the father. In excention of this decree, the mort- 
gace sought to recover the costs by sale of the pro- 
perty in question, Thercupon the plaintiffs sued for 
a declaration that the property was not liable to be 
sold in execution of the decree against the father, on 
the ground that the debts contracted by the father 
were for immoral purposes, and that therefore the 
estate could not be hound by the decree at all. The 
Court of first instance found that the debts had not 
been incurred for any immoral purpose, and dismissed 
the suit. On appeal to the High Court,—Held that 
under the decree passed against the father the interest 
and costs became & debt upon the whole estate, from 
which it could not escape, unless it was clearly made 
out that the debt was the result of fraud or immo- 
rality. Although the father alone was primarily 
liable for the fulfilment of the decree, still the debt 
was one which was rightly chargeable to the whole 
cetate, and the sous would be liable, just as they 
would have been liable if the father had compro- 
mised the suit, unless the transaction were tainted 
with fraud or immorality. In в united family the 
father is capable of acting as the representative of 
the family, except in the case of borrowing for fraud- 
ulent or immoral purposes. In this case he entered 
into litigation, which resulted in loss to himself and 
the family which he represented, and he could make 
the family responsible for any loss so iucurred. The 
judement-ereditor could also make them liable, 
although where the father desires to represent the 
whole estate he can do so, yet he is uot necessarily 
bound to do во, nor is the whole cstate liable where ho 
explicitly or impliedly binds only his own portion. 
NABAYANBAV DAMODAR v. JAVHERVAHU. 


(LL. В., 13 Bom., 431 
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118. ——— ———— ———— Ancestral pro- 
perty—Joint family — Alienatious by father—Pur- 
Chaser— Notice.—Where a Hindu governed by the 
Mitakshara law веска to set aside his father’s aliena- 
tions of ancestral property, if the alienecs аге pur- 
chasers st Conrt-mles held in execution of decrees 
against the father, it is not enough for bim to show 
that the debts for which the decrees were 
were contracted by the father for immoral purposes ; 
it must also be shown that the auction-purchasers 
had notice that the debts were во contracted. The 
points to be determined in such cases are :—(i) What 
a the interest that was bargained for aud paid for by 
the purchaser? Was it the father's interest only, or 
was it the interest of the entire family ? (2) Were the 
debts, for which the decrees were obtained, under 
which the property was sold, contracted for immoral 
purposes? aud (8) Had the purchasor notice that 
the debts were so contracted? Suraj Bunsi Koer У. 
Sheo Proshad Singh, L. Ry 6 I. Ay 88: I. І. В» 
5 Cale, 148, and Nanomi Babuasin v. Modhun 
Mohun, L. Ry 13 I. 1:1. L, Ry 18 Cale. 21, 
followed. The plaintiff sued in 1883 for partition of 
ancestral property, consisting (infer a/i4) of certain 
thikans which had becn sold in execution of decrees 

against his father, The plaintiff, though au 
Adult at the time, was not в party to the suits in 
Which the decrees were passed against the father, 
mor to the execution-proccedings. In the certificates 
of sale granted to the different purchuscre, the pro- 
perty sold was described as being в four-auna share 
which would be equal to the shares of the father aud. 
the son together, but this description was quali! ied 
by the statement that “ the right, title, aud interest 
in the above-mentioned property of the said Е (i.e. 
the father) was sold.” ‘There was nothing to show 
that the purchasers bargained for and paid for the 
entire family estate. Moreover, the plaintiffs pos- 
session and enjoyment of the thikaus in question was 
never disturbed, though the sharers had each a sepa- 
rate possession of distinct portions of the ancestral 
E. Held that, under the circumstances, the 
hers interest alone passed to the auction-pur- 
chasers, KRISHNAJI LAKsHMAN о. VITHAL Клул 
Benes . . . LL, В. 19 Bom, 625 


114, —— —— M M — Joint family— 
Money-decree— Decree against father alone—Pur- 
chaser at execution-sale under such decree—How 
far such sale binding on the interest of the sons not 
‘parties to the suits or execution-proceedings.—In 
the case of a joint Hindu family, whose family pro- 
perty is sold by the father alone by private convey- 
‘ance, or where it is sold in execution of a decree 
obtained against him alone, the mode of determining 
whether the entire property or only his interest in 
it passes by the sale is to enquire what the parties 
contracted about in the case of в conveyance, or 
what the purchaser bad reason to think he was buy- 
ing if there was по conveyance, but only a sale in 
In the case of an 


je 


DIGEST OF CASES. 


( 3294 ) 


HINDU LAW—ALIENATION—vcontinued- 
4 ALIENATION BY FATHER—costinued, 


security directing the property to be sold, is nota 
complete test. The plaintiff claimed certain property 
from the defendant, allezing that he had purchased it 
from a third person, who had purchased it at au auc- 
e held in exeention of a money-decree obtained 
inst the first defendant alone. The first defendant 
he father of the remaining defendants, and they 
constituted a joint Hindu family. The sons eon- 
tended that only the father's interest was bound by 
the sale, and the lower Courts decided in their favour. 
On appeal the High Court reversed the decree, and 
sent back the case for a fresh decision, ou the ground 
that the lower Courts had decided the question ш the 
case exclusively on the ground that the property 
had been purchased in execution of а money-decree 
without referring to the execution-proceedings. КА“ 
GAL GANPAYA ©. MANJAPPA 

[L L. R, 12 Bom, 691 


115. — —————— ——-, Ancestral 
zamindari sold in execution of decree for money 
against the father, including the son's right of suc. 
cession—Delbt not immoral.--A sale in exccution of 
a decree against a zamindar, for his debt, purported 
to comprise the whole estate in his zamindari, In a 
suit brought by his son against the purchaser, mak- 
ing the father also в party defendant, to obtain s 
declaration that the sale did not operate as against 
the son as heir, not affecting his interest in the estate, 
the evidence did not establish that the father's debt 
had been incurred by him for any immoral or illegal 
purpose. Held that, the impeachment of the debt 
failing, the suit failed ; and that по partial interest 
but the whole estate had passed by the sale, the 
debt having been one which the eon was bound to 
pay. Hardi Narain Sahu у. Ruder Perkash 
Misser, Г. 1. Ry 10 Calc. 626 (where the sale was 
only of whatever right, title, and interest the father 
had in property), distinguished. Minakeur NAYUDU 
v. IMMUDI KANAKA КАМАТА GOUNDAN 
(I. LR. 12 Mad., 149 
L. R., 16 Т.А.,1 


це. ————————__ — — Moneyd e cr 
against falher— Attachment of ancestral estate.— 
Té execution of в money-decree, aucestral property of 
the joint family of the judgment-debtor was attached, 
His sons sued to release their interest from attach- 
ment, alleging that the judgment-debt had been 
incurred for immoral purposes, which was denied by 
the decree-holder. It was held by the lower Courts 
that nothing more thau tho father's share was liable 
to be attached, as the sous were not parties to the 
decree. Held that the nature of the debt should be 
determined, since the creditor's power to attach and 
scll depends on the father’s power to sell, which 
again depends ou the nature of the debt. Nanomi 


Babuasinv. Modhun Mohun, L. Ry 13 I. Ay 11 
т. L. В. 13 Cale., 21, discussed and followed. 
BaMANADAN ©, RAJAGOPALA 

[L L. R., 13 Mad, 800 
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Pensions Act, Certificate of Collector under.—The 
power of the father, as representative of the family, 
to bind the sou's interests in the family estate, except 
in special cases, being judicially recognized, the onus. 
itablishing the existence of those special cireum- 

i for the purpose of 
defeating scainat the ancestral 
estate. The plaintiff sued to recover the balance of a 
debt due on a mortgage-bond alleged to have been 
executed in 1878 by the defendant's father (since 
deceased) to the plaintiff's father. The defendant 
(inter alid) pleaded that the loan was contracted 
without bis knowledge and for immoral purpose 
that his share in the mortgaged property was not 
wwerable for the debt. Не also contended, as to 
sum of H109-8-0 claimed by the plaintiff, that this 
sum was claimed in respect of saranjam, ai 
not recoverable by the plaintiff without a certific 
under the Pensions Act. Tho lower Court found 
that the defendant's father had been & man of extra- 
vagant and vicious habits, but Ae/d that the defen- 
dant bad failed to prove that the debt in question 
had been coutracted for immoral purposes. The 
Judge therefore awarded the plaintiff's claim. On 
appeal by the defendant to the High Court,— Meld, 
coufirming the decree of the lower Court, that the 
burden lay on the defendant of proving that the loan 
to the father secured by the mortyage-bond in the 
suit was for an illegal or immoral purpose, and that 
the defendant had not harged this burden, The 
mere proof that his father had been a man of cxtra- 
vagant and immoral habits was not enous 
also that, as no certificate from the Coll 
been produced, as required by the Pensions Act, the 
claim to #109-8-0 should be disallowed. CuINTA- 
MANBAY MEHENDALE с. KASHINATH 

[L L. RB, 14 Bom., 320 


us, — — — — — — ——  Debts contracted 
for immoral and improper purposes—Burden of 
‘proof—Proof of immoral habits.—In execution 
‘of в decree against the estate of P, his estate was 
sold, aud it ultimately came into the hauds of the 
plaintiff as purchascr, who sued for partition. It 
was contended that the decree was in respect of 
debts contracted by Г for immoral and improper pur- 
poses. Held that proof of immoral habits in the 
debtor did not throw the onus on to the plaintiff and 
oblige him to prove that the debt was not incurred for 
an illegal or immoral purpose.  Chintamanrae 
Mehendale v. Kashinath, I. І. В, 14 Bom., 320, 
followed. VASUDEV Моввнат г. KRISHNAJI BAL- 
IL . . . L L. В., 20 Вош., 53а 


119. ———________ Mortgage 
effected by and decree passed against futher only— 
Father's delt—Effect uf mortyage and decree on 
son's rights and inferests.—Where a Hindu son 
comes into Court to assail either а mortgage made by 
his father, or в decree passed against bis father, or a 
sale held от threatened in execution of such decree— 
whether it be upon a mortgage-security or in respect 
of a simple moncy-debt—where there is nothing to 
show any limitation of the extent of interest sold or 
threatened with sale or charged in a security or dealt 
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with by в decree, it rests upon him, if he secks to 
escape from having his interest affected by the sale, 
to establish that the debt he desires to be exempted 
from paying was of such a character that he, as the 
son of a Hindu, would not be under в pious obligation 
to discharge it, or that his interests in the property 
were uot covered by the mortgage or touched by the 
decree, or affected by the sale certificate. Вам 
. L L. R., 13 AIL, 99 


Рем Sina г. PARTAB Sino 
[L L. R., 14 AIL, 179 


130, —— — — — — — —— Joint Hinds 
Samily—Money-decree against father alone for his 
Persunal deht—Attachment of jointefamily pro- 
perty—Suit by sons to set aside attachment.— 
Where in exceutiou of a simple moncy-decree obtained 
against the father only in в joint Hindu family in 
respect of а bond debt incurred by him personally, 
the decree-holders attached the whole of the jointe 
family property, and before sale in execution took 
place the sons of the judgment-debtor objected to 
the attachment under в. 278 of the Civil Procedure 
Code, and the objection having been lowed sued 
for à declaration that they were entitled to а share in 
the property and for its release from attachment, — 
Held that the plaintiffs were entitled to impeach 
the attachment ‘pon the ground that it affected 
interests which the decree could not touch, and 
which therefore could not be attached under it, 
and that they were in a position to ask to have those 
interests exempted from the threatened sale in execu- 
tion, RAM DAYAL v. DURGA SINGH. 

[L L. R., 12 AIL, 200 


121. Decree against 
father how far binding against sons—Question of 
Acquiescence by sons in father’s defence. 
suit against a Hindu father a decree had been 
obtained, the execution of which interfered with land 
belonging to the undivided family of which the father 
was the manayer and his two sons members. The sons 
had not been joined as defendauts in that suit, though 
they were of age at the time; but they had known of 
it and had not objected to family funds being spent 
in its defence. On their suing for an injunction to 
restrain the decree-holder from executing the decree, 
on the ground that it was not binding on them,— 
Held that the question how far the sons are bound 
by в decree uguinst the father must be decided with 
reference to the particular facts of each case, If the 
father is manager and the question in issue is one 
which equally affects him and the other members 
of the family, and if the suit is properly defended, 
the adjudication will bind all the persous interested 
with the father, since in that case it will be pre- 
sumed that the father represents their interests. The 
‘sons will still more clearly be bound if, being of full 
age, and knowing of the litigation, they acquiesce in 
the conduct of it by the father. KUNJAN CHETTI c. 
SmpaPnuiap . . LL. R, 23 Mad, 461 


Liability of 
joint family, though not made a party to 
Persunal ” decree, meaning of.— Where. 
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в decree provided for the sale of specified property of 
в joint family and, in the event of the amount of the 
decree not heing thereby satisfied, for the realization 
of the balance from the defendants personally,—_Held 
that a junior member of the joint family, who was 
liable for his share of the debt mcd on, but who was 
not made & party to the suit, could not meccssfully 
plead that, the decree being а personal ono in regard 
to the unsatisfied balance, he was not liable in regard 
to such unsatisfied balance. Beni Madho у. Basdeo 
Patak, I. L. R., 12 All. , and Bhawani Prasad v. 
Kallu, I. L. R., 17 All., 537, referred to. HARI Вам 
v. BISHNATH SINGH . .LL.R,22 ALL, 408 


198, Mortgage eze- 
cuted by father on the whole joint family property 
in respect of hit own deb 
Burden of proof.—The father of в joint and un 
vided Hindu family executed в mortgage over the 
whole immoveable property of в joint family. The 
mortgages having obtained а decree on their mort- 
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———— simple money- 
decree against father how far binding upon sows 
interests in the joint family property.—With re- 
ference to the question whether the whole joint-famil 
property, or only the interest of the father ther 
liable under a decree obtained against a Hindu 
father,—Held that where there is nothing to show 
any limitation of the extent of the interest sold, 
whether the sale took place in execution of а decree 
on a mortgage or of a simple money-decree, it may be 
presumed that the family property and not the mere 
undivided share of the father was sold. Pem Singh 
у. Partab Singh, I. L. R., 14 All., 179, referred to, 


| Монлммар Hcsar e. DIPCHAND 


Liability of гота ' 


gage, and having put an attachment on the joint ! 


family property, the minor son of the mortgagor sued 
for a declaration that their interest in the attached 
property was not liable under the mortgayce’s decree, 
inasmuch as the debts in respect of which the mort- 
ge had been executed had been contracted for 
immoral purposes, and were not such as they, by the 
Hindu law, were under & pious obligation to dis- 
charge. Held that the burden of proving that the 
debts in question were contracted for the purposes 
alleged lay on the plaintiff, Beni Madho у. Basdeo 
Patak, I. І. R., 12 All., 99, followed. Lal Sing v. 
Deo Narain Singh, І. І. R, 8 All, 279; Basa 
Mal v. Maharaj Singh, I. L. R, 8 Ally 205; 
Subramanya v. Sadasica, І. І. R, 8 Mad., 75; 
Hanooman Persaud Panday v. Munraj Koonweree, 
6 Moore's I. A., 393 ; and Bhaghut Pershad Singh 
у. Girja Koer, I. І. Ru 15 Calc., 717, referred to. 

Buawant Bakusa г. ВАМ Dar 
(I. L. R., 13 AIL, 216 


194, — —— — — — — —  Hupothecation 
by father of joint ancestral extate— Property de- 
scribed as "hag haqug zamindari apna "— Decree 
enforcing hypothecation—Attachment of estate— 
Suit by son for declaration that only fathers in- 
terest is affected by hypothecation Burden. of 
proof—In в suit by the sons of a Hindu for a 
declaration that certain joint ancestral property was 
not liable to sale in execution of а decree upon а 
hypothecation-bond of such property executed by their 
father, in which the property was described ва “hag 
haqug ramindari apna,” and that the bond and 
decree were limited to the father's own intercst,— 
Held by the Full Bench that, if the plaintiffs could 
not show that the interest which was hy pothecated was 
в limited interest, the Court must take it, as against 
the plaintiffs, that the family property was hypothe- 
cated. Beni Madho v. Basdeo Patak, I. L. В. 12 
4il., 99, and Bhawani Bakhsh v. Ram Dai, 1. L. Вы 
18 All, 216, approved. Рем SINGH r. PARTAR 
Звон... LL.B, 14 AIL, 179 


[I L. В, 14 ALL, 190 
. -— Immoral 
origin of debt—Suit by a decree-holder against 
the acns of deceased judgment-debtor whose pro- 
perty had passed to them.—A decree was passed 
against a Hindu for moncy dishonestly retained by 
him from the plaintiffs family to which he was 
accountable in respect of it. The judgment-debtor 
having died, the decrec-bolder sought to attach in 
execution property of the family which had passed 
into the hands of his sons by survivorship. The 
sons objected that such property was not liable to 
attachment, and the decrce-holder was referred to a 
regular suit. He now brought a suit against the 
sons. Held (1) that the sons were not entitled to 
go behind the deeree except for the purpose of show- 
ing that the judgment-deht was immoral or illegal in 
ite origin ; (2) that the judgment-debt was not of an 
illegal or immoral nature so as to exclude the pious 
obligation of the sons to discharge it. — NATASAYYAN 
е. Ponnusaui — . . LL. R, 16 Mad, 99 
127, Liability of 
sons during their father’s lifetime for his antece- 
dent delts— Form of decree—Transfer of Property 
Act, s. 88.— Held by the Full Bench that the sous 
in a joint Hindu family were liable to be sued along 
with their father upon a mortzage-bond, given by the 
father alone after the sons were born, which purported 
to mortgage the joint family property, the considera- 
tion having been, with a trifling exception, money 
advances antecedently made by the mortgagee to him, 
not as manager of the family or with the authority of 
the sons or for family purposes, but not for purposes 
of immorality or for purposes which, if the father 
was dead, would exonerate the sons from the pious 
obligation of paying such debts of the father. Held 
also that the decree in such a suit should be a decree 
for sale of the mortgaged property under s. 88 of Act 
No. IV of 1882, Baar PRASAD v. MADAN DAL 


[L L. R., 15 All, 75 


128, — — — — — — Mortgage- 
bond executed hy the fother— Right to enforce it 


against the acns—Interest.—A mortgage-bond exe- 
cuted by the father ina Mitakehara family without 
the consent of his sons, who were minors at the time, 
the mortgage having been effected mainly to discharge 
an antecedent debt, and not being shown to have been 
for any immoral purpose, is valid and binding on the 
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sons. Luchmun Dass v. Giridhur Chowdhry, I. 
І. By 6 Cale, 857; Ramauya v. Venkataratnam 
I. L. Е, 17 Mads 122, distinguished. Girdhar 
Lall v. Kantoo Lal, 22 W. H., 56; Suraj Bunsi 
Koer v. Sheo Persad Singh, I. L. В, 6 Cale., 148; 
Laljee Sahay v. Fakeer Chand, I. Г. Ru 6 Calc., 
135; Khalilewl-Rahman v. Gobi I. І. В. 20 
Cale, 828, approved of. The liability of the sons in 
a Mitaksham family to discharge the fathers debt 
not limited, with regard to interest, by the provision 
of the Hindu law, which does not authorize the taking 
of interest exceeding the principal in amount, the 
provision being inapplicable to the mofussil where 
the amount of the father's debt nmst be determined 
with reference to the law of the land, Deen Doyal 
Poramanick v. Koylas Chunder, I. L. Ry 1 Caley 
92; Luchman Das v. Khunnu Lal, I. L. Ry 19 Ally 
26, referred to. PRAN KRISHNA TEWARY r, JADU 
Nam Taivery . . . 2C. W.N., 608 


120. —— — — Mitakshara 
family —Liability of of son to pay father’s debt ine 
curred during sows minorily—Representative 
capacity of father—Antecedent debt—Mortgage— 
Buit for sale от mortgage by father without joining 
гопа Nonjoinder of parties—Transfer of Pro» 
perty Act (IV of 1882), г. 85— Notice of interest 
in mortgaged property—Civil Procedure Code (Act 
XIV of 1882), «s. 28, 42.—In the case of a joint 
‘Mitakehara family consisting of a father and minor son 
where the father executed a mortgaze-bond hypothe- 
cating ancestral family property during the minority 
of his son, and the mortgagee, with notice of the 
interest of the son in the mortgaged property, brought 
a suit against the father alone to enforce the mort- 
gage, without making the son a party to the suit, 
and obtained в decree declaring that the mortgaged 
property was liable to be sold in execution thercof, 
and where the debt was not proved to have been 
incurred for illegal or immoral purposes, — Held 
per Gnosm, J.—That the share of the son in the 
‘ancestral property was liable for the satisfaction of 
such decree notwithstanding the provisions of s. 85 
of the Transfer of Property Act (IV of 1882), the 
father having incurred the debt in his representative 
capacity and as managing member of the family 
and the son having been substantially в party to 
the suit in which the said decree was passed through 
the representation of his father. S. 85 of the 
Transfer of Property Act lays down only в rule of 
procedure ; and the words “ all person ” in the section 
could have hardly been intended to include а Mitak- 
shara son —much less а minor son—in a suit w 
the father is sued in his representative capacity. 
Suraj Bansi Koer v, Sheo Pershad Singh, I. L. Вы 
5 Cale, 148 : L. В.,6 I. A., 88; Bissessur Lal Sahoo 
r Маћағајаћ Luchmissur Singh, Le R-» 6 I. A., 233: 

L. В. 477; Nanomi Babuasin v. Modun 
Pg: L. В. 13 Calc, 21: 1. Ry 18 I. dy 15 
Doulat Ram v. Mehr Chand, I. Le Ry 18 Cale. 
20; L. В. 14 I. 4. 187; Pursid Narain Singh 
v. Honooman Sahai, I. L. R., 5 Cale. 845; Bhaghut 
Persad у. Girja Koer, I. І. Ry 15 Calc, 717 : 
І. R., 161. A., 99; Mohabir Prosad v. Maheswar 
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Nath Sahai, I. L. В. 17 Calc. 564 : D. R., 17 I. day 
11; Jagabhai Lalubhai v. Vijbhukan Das, I. L. 
R., 11 Bom. 87, relied on. Bhawani Prosad v. 
Kallu, I. L В. 17 All., 537, dissented from. Syad 
Emam Momtazuddin Mahomed v. Raj Cooma 
Lass, 23 W. К. 187 ; Ramasamayyan v. Virasami 
Ayyar, I. L. R., 21 Май, 222; Palani Gowndan 
v. Rangayya Goundan, I. L. В. 29 Mad., 207, 
referred to, Semhle— (a) In the case of a joint 
Mitakshara family consisting of a father and minor 
“necessarily” the manager of the 
joint family, and as such, for all purposes, is 
the representative of the family. (5) And where 
the father, the managing member, mortgages family 
property for an antecedent debt, anda suit is brought 
and decree obtained against the father, such suit 
and decree should be regarded a& instituted and- 
pronounced against him in his representative 
capacity. (c) And that if a son, after a decree 
being obtained against the father upon a mortgage 
exeented by the latter, sues to have it declared that 
hare ig not liable to satisfy the said decree, or 
after в ante in execution thereof sues to recover 
possession of his share, he cannot succeed unless he 
proves that the debt was contracted for an immoral 
Or illegal purpose, or that it was of an illusory 
character, Per HARINGTON, J.— That having regard 
to the provision of s. 86 of the Transfer of Property 
‘Act and those of as. 28 and 42 of the Civil Procedure 
Code, the mortgagee was bound to make the plaintiff 
(the son) в party to the mortgage-suit, and that, 
not having done so, he was not entitled to obtain a 
decree affecting the plaintiff's interest in the mort- 
qure property. Bhawani Prasad v. Kallu, I. 
. Ry 17 All, 537, followed. Rothschild v. 
Commissioners of Inland Revenue, 1. By ©. By 
142; Ramasamayyan v. Virasoms Ayyar, L L. В, 
2 Mad. 222; Palani Goundan v. Bangavya 
Goundan, I. L. В. 23 Май, 207, referred to, 
LALA SURJA PRASAD г. Gaus CHAND 
LR 37 Calc, 724 
4 C. W. N., 701 


Mitakshara 


180. 
family — Alienation of ancestral property by father 


Samils 
— Liability of sons for father’s debte—Mortgage— 


Suit by mortgagee against son for sale of ancestral 
property—Antecedent debt — Legal mecessity— 
Allegal or immoral purpose—Money-decree—Limi- 
tation Act (XV of 1877), art, 116, ach. IL—ln 
the case of в joint Mitakshara family where the 
father raised money on a mortgage hypothecating 
certain ancestral family property, and it was not 
proved that the money was required for payment of 
any antecedent debt, or that the money was raised or 
expended for illegal or immoral purposes, or that 
any enquiry was made on behalf of the mortgagee as 
to the purpose for which the debt was incurred,— 
Held dat the mortgage security could not be en- 
forced against the son (the father having died), 
unless it could be shown that the debts for which 
the mortgage was created were antecedent to the 
transaction in question. Under the above cireum- 
stances, the mortgage is not binding on the son, but. 
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HINDU LAW—ALIBNATION—vontinued. 
4& ALIENATION BY FATHER—continued. 
the debt not being proved to have been incurred for 
immoral or illegal purposes, the mortgagee would be 
entitled to а money-decree against the defendants, 
not upon the mortgage-security, but upon the simple 
obligation created by the bond, and & suit for such 
a relief must, under the Limitation Act, be instituted 
within six years from the due date of the mortgaye- 
bond, Lachman Dass v. Giridhur Chowdhry, 1. L. 
R., 6 Cale., 855, and Khalilul Rahman у. Gobind 
Persad, 1. L. R., 20 Calc. 828, relied upon. Sunsa 
Prosan г. Goras Снахр LL, R., 27 Calc, 768 

181. Mitakshara law 


father and minor sous, where the father hypothecates 
ancestral proporty, there being no proved necessity, 
but, on the other hand, no proof of immoral or illegal 
purposes, and no proof that the lender made any cn- 
‘airy ва to the purpose, the debt itself is an antece- 
nt debt within the rulings of the Privy Council, and 
the mortgagee is entitled in a suit against father aud 
sons to a decree directing the debt to be raised out of 
the whole ancestral estate inclusive of the mortgaged 
property. Debts incurred in transactions the charac- 
ter of which is no more than imprudent or unconscien- 
tiously imprudent or unreasonable, are debts to 
which a pious duty attaches under the Mitakshars 
law. Luchmun Dass v. Giridhur Chowdhry, I. L. В. 
5 Cale. 855, explained and followed. Gunga Pro- 
sad v. Ajudhia Pershad Singh, I. L. R..8 Calc. 131, 
followed. Semble—That “antecedent debt” in the 
meaning‘of the Full Bench means, with regard to the 
mortgage, “ debt antecedent to the transaction, and in 
the case of в proceeding by suit,’ debt antecedent to 
the suit,” Kalachand Киа v. Shib Chunder Row, 
I. L. R., 19 Cale., 392, and Dip Narain Rai v. Dipan 
Rai, I. L. R., 8 All., 185, appliod as to the rate of in- 

terest. KBALILUL RAHMAN e. GOBIND PERSHAD. 
(LLB, 20 Calc., 328 


189. ——_—_—_—_____—___ Execution" of 
mortgage-decree against the estate of a deceased judg- 
ment-debtor, member of a joint family under Mitak- 
shara law.— Surrivorship.— On an application forthe 
execution of a mortgage-decree the following order was 
mado: “In this case tho sale was sta; 
the disposal of the regular suit. It bei 
sary to keep tho case pending, it je ordered that, at- 
tachment being allowed to stand, the case be struck 
off for the present.” The judgment-debtor, the father 
of a joint Hindu family subject to the Mitakshara 

r, having died, а fresh application for execution was 
subsequently made against his estate. The heirs of 
the judgment-debtor objected to the application on 
the ground that, tho decree having been passed against 
their father aloue, it could not be executed against the 
joint family estate, now theirs by operation of Mitak- 
Shara law. Held that, inasmuch as there was an 
attachment subsisting at the time of the application, 
the estate of the judgment-debtor uuder attachmout 
at the time of his death was liable after his death, 
even though it had passed to the surviving members 
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of the joint Mitakshara family. Suraj Bunsi Koer v. 
Shen Persad Singh, T. L. Ruy 5 Cale. 148: L.R., 6 T. 
A., 88, relied on, Karnataka Hanumantha v. Andus 
kuri Hanumauva, Т.Г. В. 5 Mad., 282, distin- 
guished, Rzxr PErsHAD r. PARBATI KOER 

[L L. R., 20 Calo., 895 


198, Conditional 
contract to sell family lands—Rirth of vendors son 
Before fulfilment of condition—Vendor and pur- 
chaser—Sale while vendor out of possession—Suit 
by son to set aside alienation. —A Hindu entered inton 
contract to sell certain land, being family property, 
of which he was not in possession, пя sonu as posseasion 
should be obtained, Before possession was obtained, а 
son waa born to him. А deeree for specifi performance 
was passed and executed against him, the son not being 
brought on to the record. In a snit by the son for 

of the property in question,— Held that the 
had an existing right in the property which 
bound by the decree and the aubseanent pro- 
ceedings, and that he was entitled to the relief sought. 
Semble—That a contract for sle of land made by m 
Hindu before s son is horn to him is not binding on the 
воп bern before the transfer of the property takes place, 
PONNAMBALA PILLAI e. SUNDARAPPAYYAR 
[L L. R., 20 Mad, 354 


134. Buit to set aside aliena- 
tion—Cause of action—Limitation.—A son under 
the Mitakshara law, whatever rizht he may have dur- 
ing his father’s lifetime, may, within twelve vears from 
his father’s death, sue to recover ancestral property 
improperly alienated by the father. PROTAPYARATN 
Sivon v. Мохонов Doss. . W. R., 1864, 98 


135. —— =- - Cause of action 
— Limitation Act (XIV of 1859), а, 1, ol. 12.— 178 
father, a Hindn, living under the Mitakshara law, 
alienated in 1848 ancestral immovenble property by 
deed of absolute sale, and possession was taken hy 
the alienee at the time. In 1863, Z, who was born 
іп 1837, sued on his own account and as guardian of 
his minor brother R, who was born in 1856, to set 
aside the sale. The father died in 1857. Held Le 
canse of action accrned when possession was taken 
under the deed of sale, and not at the father’s death, 
R's birth did not create a new right of action in L 
either alone or jointly with R. The suit, therefore, 
was barred by lapse of time, Where the alienation 
was by deed of conditional sale, followed by decrees 
for foreclosure and possession to which Z and R 
were not parties,— Held the canse of action accrned 
when possession was taken nnder the decree. RAJA 
Raw TEWARI е, LUCHWUN PRASAD 


[B. L. R., Sup. Vòl., 731: 2 Ind. my N. 8.. 316 


W. E., 15 
Beer Ктвпове Ѕонүв Sivon e. Hrr Burum 
Манат Siwon +. TW.R. 508 


136. Ancestral pro~ 
perty—Cause of action. — According to the Mitak- 
shara law, ason has a right, during the lifetime of hia 
father, to set aside alicnations of ancestral property 
made without his consent. His cause of action arises 
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from the date when possession is taken by the pur- 
chaser, AGHORI RAMASARAG SINGH v, COOHRANR 
[5 В.І. В., Ар. 14 


In such a case the causc of action ai ice the date 
of thealienation. BEER PERSHAD ғ. RGA PER- 
3 1804, 315 


SHAD s ar We 
Sesto. PrnSHAD SINGH v. GOUR DYAL SMOR 
IW. R., 283 
Alienation by 


Sather without son's consent—Enquiry as to legal 
‘necessity by mortgagee.—À. mortgagee acquiring by 
operation of law the possession of an estate mortgaged: 
by в Hindu father without tho son's consent is 
bound to enquire whether the debt on account of 
which the mortgage was given wasa legally necessary 
one or not; otherwise it will not avail him that the 
Court has on his application declared the mortgage 
foreclosed, or the conditional sale rendered absolute. 
PURMANUND v. ORUMBAH Ковв W. R., 1864, 143 


188, ——————— — — — Sale effected to 
pay ancestral delt—Obligation on purchaser to 
enquire whether it could hare been paid from other 
sources,— Under Hindu law, where there is found to 
be an ancestral debt, and a sale is effected to pay it, 
the purchaser st such sale ів not bound to enquire 
whether the debt could have been met from other 
sources, Aggy RAM v. GIRDHARER . 4 N. W., ПО 


Obligation on 
ser to show necessity for sale—Onus pro- 
— Where a son under the Mithila law sued to 
sct aside sales by his father,—Held that the pur- 
chasers were not bound to show an absolute necessity 
for the sales, it being sufficient if they have acted 
bond fide and with due caution, and were reasonabl 
satisfied, at the time of their respective purchases, of 
the necessity of the sales in order to meet debts which 
the father had a right to discharge. The onus pro- 
bandi in such cases will vary according to the circum- 
псев. BHOORUM KOER v. SAHEBMADEE 
3» [6 W. R., 149 
140. ——~ Omu probandi. 
—In a mit brought by a Hindu to contest an aliens- 
tion of family property mado by his father, the onus 
of proving that the alienation is binding on the son 
lies upon those who claim the benefit of the aliena- 
ion. SUBRAMANYA v. SADASIVA 
a [L L. B., 8 Маа, 75 
——  — Mitakshara 
— Ancestral property—Refund of purchase. 
e Under tie Mitakehara law, when a sale of 
ancestral property by the fathor has been set aside in 
a suit by the son on the ground that there was no 
such necessity as would legalize the sale, and that 
son had not acquiesced in the alienation, tho son is 
entitled to recover the property without refunding 
the purchase-money, unless such circumstances are 
proved by the purchaser as would give him an equi- 
table right to compel в refund. Морноо DYAL 


. SINGH 
SImGH v. KOLBUR SIN TB. L. В. вир, Vol, 1018 


141. 
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8. C. Морноо Drax Smenn e. GOLBUR SINGH 
(9 W. R., 511 
142. Mitakeha 
law—Legal wecessity—Ancestral property—R. 
fund of purehase-money. a Hindu, subject to 
the Mitakshara law, sold his right and interest in the 
undivided ancestral estate of his family without the 
consent of his co-sharers, and not for the benefit of 
the estate, but in order to pay aff в personal debt. 
‘The sele was by auction to an innocent purchaser for 
value. Held that, in а suit brought witbin twelve 
years from the date on which the purchaser obtained 
Possession, the sons and grandsons of 4, deceased, 
were entitled to recover possession without making 
any refund of the purchase-money. NATHU LAL 
Снотрвх v. CHADI SAHI 
[4 B. L. B., A. C., 15: 13 W. R., 446 


148, — — — — — — — —  Bowá fide pur 
chaser from vendee of father— Refund of purchase- 
money.—In a suit by some members of a joint family 
under Mitakshara law to set aside an alienation of 
some of the joint family property effected by their 
father, it appeared that ten years had elapsed since 
the alienation ; and that about six years before the 
suit was brought, the purchaser from the father sold 
again to the principal defendants for valuable consi- 
deration, and there was no suggestion that these 
defendants did not purchase bond fide, the plaintiffs 
apparently пк in the sale,and not interrupt 
ing during that time the enjoyment of the property 
by the father’s vendee. The Court refused (o sot 
aside the alienation, The alienation would not have 
been set aside at any rate without а refund of the 
purehase-money to the defendants. SURUB NARAIN 
Cnuowpnx е. Знву GOBIND PANDEY 

[11 В. L. В, Ap, 28 


5. ALIENATION BY MOTHER. 


144. Mortgage by & married 
woman of pi inherited from her 
father— Legal necessity—Ezpenses of daughter's 


marriage.—Ordinarily it is the duty of the father 
in a Hindu family to provide for his daughter's 
‘but whether the father was not possessed 
of sufficient means to do во, and the mother, to raise 
money to meet the expenses of the daughter's 
marriage, property of her own which had 
come to her from her father, it was Ae/d that the 
е was made for legal necessity, and was & 

valid mortgage. Rustam SINGH v. Mort SINGH 
[L L. B, 18 All, 474 
145. ——_— Woman's estate—Power of 
alienation—Gift of land от daughter's marriage. — 
A Hindu, in whom the whole of the family property 
had vested, died without issue and his mother took 
the estate, She subsequently gave a portion of the 
Property to her son-in-law on the occasion of his 
with her daughter. The gift was not 
found to be otherwise than reasonable in extent. 
Held that the gift was binding on the reversioner. 

RAMASAMI AYYAR г. VENGIDUSAMI AYYAR 

(LL. В, 22 Maa, 13 
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(a) ALIENATION OP INCOME AND ACCUMULATIONS. 

146. Alienstion of income— 
Accumulations—A Hindu widow can alienate the 
income of the husband’s property, it forming no part 
of his estate ; but income and accumulations are not 
the same thing; therefore, quare whether she can 90 
deal with accumulations. IN THE 00008 ОР HAREN- 
DRANARAYAN. KAILASNATH GHOSE v. BISWANATH 
Biswas. . . . 4 В.В. О. С., 41 


147. Accumslations 
—Purchase of property out of income for mainte- 
nance of family—Rerersionert—A Hindu widow 
cannot alienate moveable or immoveable properties 
acquired by her ont of the funds derived from the 
income of her husband’s estate. Such properties 
descend to the heirs of the husband, and not of the 
widow. Where, however, a widow held under в deed 
which conveyed the property to her to enjoy for her 
lifetime and to incur all needful expenses, — Held she 
was entitled to invest sums out of the income for the 
benefit of ber daughter and granddaughter in the 
purchaso of immoveable property for their mainte- 


nance. CHOWDRY BHOLANATH THAKOOR е, BRAGA» 
BATTI Dept, BHAGABATTI DEBI e. CHOWDRY 
BHOLANATH THAKOOR 


[7 В. L. R., 98: 15 W. R., 68 


Beversed on the merits by the Privy Council. 
[L L. E, 1 Calo, 104 


148. Accumulations, 
—It being doubtful whether the purchase of the land 
in dispute by the plaintiff's mother was made out of 
the curront income (in which case it is her self-ac- 
quired property) or out of accumulations of her 
husband's estate,— Held (broadly following the prin- 
ciple laid down in Soorjeemonee Dassee v. Deno- 
bundo Mullick, 9 Moore's I. A. 123) that the pur- 
chase being made with moneys derived from the in- 
come of her husband's estate then lying in her hands, 
she was competent to alienate her right and interest 
in whole or in part to reconvert them into money and 
spend it if she chose. Grose v. Amritamayi, 4 
В. L. Е. О. С. 1, explained and reconcile ind 
Gonda Kooer v. Ooodey Singh, 14 B. L. R. 159, 
distinguished, Puppo Монев Dossms e. DWARKA- 
NATH Biswas . А . . W. R., 385 


149, ———— Alienation of property yur- 
chased with funds derived from АИ 
estate.—A widow is not competent to alienate pro- 
re which she Ваз purchased with funds derived 

ber husband's estate after his death, and pur- 
chases with such funds would not belong to the 
widow otherwise than as the land from which the 
money arose belonged to her. NEHAL KHAN v. HUR- 
сновх Гл . .  .  . lAgra,910 

150.. Alienation of house erected 
by widow out of savings of land inhe- 
rited from husband.—A Hindu widow has no 
power to sell a house erected by her out of savings 
of her income on land inherited from her husband. 
Faxma Ровит e. Gorr Laiu . 6 C. L. R., 66 
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Alienation of property 
poene derived 
husband's estate—Income—Accwmula- 
ti were— Whether a Hindu widow has power 
to alienate, beyond her own life-interest, property 
which has purobased from accumulations of 
income derived from her late husband’s estate, made 
after his death, and while she was entitled to & 
Hindu widow’s interest in such estate? HUNS- 
BUTTI Kozmarw е. Івнві Dur KORR 
[L L. R., 5 Calc., 519: 4 С. L. R., 511 


In the same case in the Privy Council it was held 
that а widow's savings from the income of her 
limited estate are not her stridhan; and if she has 
made no attempt to dispose of them in her lifetime, 
there ів no dispute but that they follow the 
estate from which they arose. But it is not always 
possible to fix the line which separates accretions to 
the husband's estate from income held in suspense in 
the widow’s hands, as to which she has not determined 
whether or not she will spend it, Where, however, 
both the family property and property purchased 
by the widow out of savings from her е were 
alienated by her, with the object of changing the 
succession,—-Held that accretion was clearly estab- 
lished, and that the after-purchases were inalienable 
by her for any purpose that would not justify 
alienation of the original estate. А daughter, obtain- 
ing a transfer from her deceased father’s widows of 
their interests in his estate, does not acquire thereby 
an estate valid against the title of the father’s 
collateral heirs expectant on the deaths of the 
widows. Isnt Dorr Кова v. HANSBUTTI KOERAIK 

[L L, В.,10 Calc, 334 : 18 С, L. E., 418 
L. R., 10 I. A., 150 


159. — ——— Widow's power over land 
purchased out of income of husband's 
estate— Descent of lands purchased by widow out 
of income of estate.—Land purchased by а 
Hinda widow with money derived from the income of 
her life-estate passes, when undisposed of by her, to 
the heirs of her husband as an increment to the 
estate, and not to hor heirs as property over which 
she had absolute control. ANUND CHUNDRA MUN- 
DUL е. NILMONY JOURDAR 

[LL R., 9 Calc., 758: 13 C. L. R., 358 


105. а wieso i, lie 
Я purchased by Hindu widow out of the 
Tode of her estate. When a widow, not spendin 
the income of her widow's estatein the property which 
belonged to her husband when living, has invested 
such savings in property held by her without making 
any distinction between. the original estate and the 
Mill purchases, the primd facie presumption is that 
it has becn her intention to keep the estate one and 
entire, and that tho after-purchases aro an increment 
to the original estate. The authority upon this 
matter is found in Isridué Koer v. Hansbutti 
Koerain, I. L. R. 10 Calc., 824: L. R, 10 I. A, 
150, where a widow having made no distinction 
оо cen the original estate and the after-purchases, 
Wee letter were hdd inalienable by her for any 
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Purpose not justifying alienation ef the former. 
SHEOLOCHUN SINGH v. SAHEB SINGH 
(LL. В., 14 Calc., 887 
L. Н., 14 L A., 63 
154. Accumula- 
tions by Hindu widow—Accumulations—Period up 
to which they may be dealt with— Legacy to Hindu 
widow.—The right of a Hindu widow to the income 
and accumulations of her busband's estate arising 
subsequently to his death is absolute, and is not 
affected by the fact that she may receive them in a 
lump sum; but whether she receives them as they 
fall due or after they have accumulated in the hands 
of others, her right is the same. The question to be 
sought for in determining her right to deal with such 
income and accumulations of income is one of inten- 
tion. If she has invested her savings in such a man. 
ner as to show an intention to augment her husband's 
estate, she cannot afterwards deal with such investe 
ments, except for reasons which would justify her 
dealing with the original estate; but if has 
evinced no such intention, she can, at any time dure 
ing her life, deal with the profite, Where she in- 
vests her income, making a distinction between the 
investments and the original estate, she can at any 
time thereafter deal with such investment, save in 
the case of the purchase of other property as a per- 
manent investment. But should she invest her sav- 
ings in property held by her without making any 
distinction between the original estate and the after- 
purchases the primd facie presumption is that it 
ав been her intention to keep the estate one and 
entire, and that the after-purchases are an increment 
to the original estate. GmrsH Сномрев Roy e. 
Ввотонтох 55 LLB, 14 Cale, 861 


Hindu widow's 
estate— Her right to dispose of accumulated income 
not made part of the inheritance—Intention of the 
widow in regard to it.—The executor of the will of 
a Hindu testator made over to the widow of the 
latter an aggregate sum consisting of accumulations of 
income accrued during eight years from her bus- 
band’s death, undisposed of by in will, The money 
was not received by her as a capitalized part of the 
inheritance, but as income that had been accnmulated 
during her tenure of her widow's estate. The widow 
did not act showing an intention on her part to make 
this sum of money, the greater part of which she 
invested in Government securities, part of the family 
inheritance for the benefit of the heim. After the 
lapse of about twenty years, she disposed of it as her 
own. Held that the money so invested by the 
widow bclonged to her as income derived from her 
widow's estate, and was subject to her disposition. 
SAODAMINI DASI e. ADMINISTRATOR-GENERAL OF 
BENGAL . . - L L. R., 20 Cale, 438 

[L. R.,20 I 4,12 


(b) ALIENATION тов LEGAL NEORSSITY OR WITH 
Consent o» HERS ов REVERSIONERS, 


156. — — —— General power of widow 
to alienate—Status of widow as distingwished 
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from that of manager—Liabilities of alienees.—A 
widow stands ina different position from that of a 
manager of a joint family. The latter can act only 
with the consent, express or implied, of the body of 
co-parceners, In the widow’s case, the co-parceners 
are reduced to herself, and the estate centres in her. 
She can therefore do what the body of co-parceners 
сап do, subject always to the condition that she acte 
fairly to the expectant heirs The rights of these 
heirs impose, on persons dealing with & widow, the 
obligation of special cireumspection, failing which 
they may find their securities agaiust the estate to 
be of no avail after the widow's death. CHDOAJI 
Govixp GODBOLE г. Drrxag DRONDRY GODBOLE 
[L L. R., 11 Bom., 820 


157. Legal neoessity— Necessity, 
Evidence of.—A sale Бу в Hindu widow of land in- 
herited by her from her husband is valid only when 
made of necessity and for certain purposes; but on 
this point, where the plaintiff in a suit to set aside 
such а sale has relied in the Court below solely on 
the ground that the land had been devised inconsis- 
tently with the exercise of tbe widow’s power of sale, 
the Appellate Court will be satisfied with evidence 
less complete and positive than would otherwise have 
been required. Влколвудмі AYYANGAR v. VANJU- 


IATAUMAL O. о. . -l Mad, 38 

158. — — —— — — — Suit by rever- 
sioner— Cause of actiom.—4, a Hindu widow, ob- 
tained a loan of a sum of money by of & 


certain parcel of property belonging to her husband, 
The mortgagee obtained а decree, and in execution 
thereof caused tho property to be sold. In а sait by 
4's daughter's son, the next reversionary heir, for a 
declaration that the sale was invalid as against him, 
the lower Appellate Court held that there was no 
cause of action, Held in special appeal that the 
existence of a cause of action depended upon whether 
the widow incurred the debt under legal necessity 5 
and the case was remanded for trial of that question, 
Bistosmmagr Savoy v. Lata BAINATH PRASAD 

[7 B. І. R, 918: 16 W. R., 40 


159. Alienation of ancestral 
property—Jain law.—The alienation by gift by 
the widow of a Bindala Jain of her husband's ances- 
tral property is invalid according to the Mitakshara, 
which is the ordinary law governing Bindals Jains in 


the absence of custom to the contrary. BAOHEBI 9, 
Maxman Lat . + . LL. B,3 AN., 65 
160. Alienation 


without necessity.—A conveyance of ancestral pro- 
perty by a Hindu widow without proof of necessity 
can only operate as в conveyance of her life-interest, 
The purchase of a kismut sold for Government reve- 
nue does not destroy tae pre-existing rights of the 
holders of the tenure. Reversioners are as much ene 
titled to have a sale of their share in such a kismut 
set aside as a sale of any other property by the widow 
without necessity. TARINER CHURN BANEBJ! 

Монро Соомль BANERJEE E .1 W. В., 47 
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16L .— — Alienstion of moveable 

property— W'idow's estute.—The restriction placed 

by the Hindu law on a widow's power of alienation 
of her husband's estate extends to moveable as well as 
immoveable property. NARASIMAH r. VENKATADRI 

[L L. R., 8 Mad, 290 

"dea ————2——- A Hindn widow 

is not at liberty to defeat the rights of reversioncrs 

by alienating or wasting moveahle property inherited 
from her husband. Воснт RAMAYYA r. JAGAPATIN 
L [L L. R., 8 Mad, 304 

163. — Lease granted by widow 

—Duration of, for widow's life.—A lease granted by 

a childless Hindu widow is valid and епигев for the 

life of the widow. Моном KOOWUR r, ZORRAMUN 


Swen . Marsh., 166: 1 Hay, 872 
164. _— __ Alienation of husband's 
property—Validity of conveyance for life of 


widor.—Alienation hy в Hindu widow of property 
inherited from her deceased husband is valid for the 
period of her own life, though the conveyance may 
purport to convoy a greater interest, MELGIBAPPA 
BIN SOLBAPPA TALI v. SHIVAPPA BIN ERAPPA 

[6 Вош., A. C., 270 


Rameurry Ктвмокав v. Boistus CHURN Mo- 
ZOOMDAR . . . . ТУ. В., 167 


165. — — Alienation of husband’s 
immoveable property—Power to make absc- 
lute alienation.—A purchaser of immoveable pro- 
perty from a Hindu widow, in order to sbow that 
the property is absolutely conveyed to him, ought to 
aver and prove that she sold it under such special 
circumstances as justify а Hindu widow in alicnating 
the immoveable property of ber husband without the 
consent of his heirs. Even if her husband were sepa- 
rate in estate from his father and brothers at the time 
of his death and died without male issue, i 
would have no power to make an absolut: 
of his estate in the absence of such special cireum- 
stances. She can only dispose of her (widow's) estate 
in his immoveable property, which estate determines 
either upon her death or re-marriage, and the pur- 
chaser is not entitled to retain the property after the 
occurrence of either of these events. The plaintiff 
sued to recover possession of certain immoveable pro- 
perty sold to him by the first defendant, a Hindu 
widow. The second defendant answered that his 
father and tho first defendant’s husband were un- 
divided brothers, and that, as a childless widow, she 
had no right to sell the property. Both the lower 
Courts upheld the sale as abselute on the ground 
that she was competent to make № ns widow of a 
separate Hindu, The Hich Court, on second appeal, 

ld that the decrees of the lower Courts were un- 
sustainable, as they did not contain the limitation 
pointed out above, and remanded the case tor the 
trial of the issue, whether there were any such special 
circumstances ла woul- justify the abs-lute sale by 
the first defendant to the plaintiff. Отвгматн Nii 
KANTH v. КывнмаЛ I. L. R., 4 Bom., 462 


1ee. Mortgage.—A 
Hindu, governed by the Mitakshara school of law, 
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died on the 12th May 1867, leaving him surviving a 
widow В and a brother R, who was admittedly the 
next reversimer. In July 1867, В purported to 
adept а son D to A, and subsequently in September 
1867 obtained a certificate und:r Act XL of 1868. 
In 1872 B obtained a loan from the plaintiff M of 
H9,000, and to secure its repayment executed 
в mortgage of seven mouzahs in favour of M as 
guardian of D. The money was advanced and 

rtgage executed at the instigation of E and with 
his consent, and upon his representation that D 
was the duly adopted son of A, and it was admitted 
that the money was specifically ndvanced for, as well 
as applied towards, the payment of decrees obtained 
against A in his lifctime and against his estate after 
hisdeath. В died in 1878. On the 14th August 1880, 
M instituted a suit axainst D проп his mortgage, and 
in that suit he made 5 a party defendant as being the 
purchaser of the mortgazor’s interest in one of the 
monzahs included in his mortgage. On the 26th June 
1882, М obtained a decree declaring that he was 
entitled to recover the amount due by sale of the 
mortgaged mouzahs. In the proccedings taken in 
execution of that decree M was opposed by L, who 
was afterwards held to be в benamidar for S, who 
claimed that he had, on the 8th November 1880, 
purchased five out of the seven mouzahs at a sale in 
execution of certain decrees against R. Оп the 29th 
February 1884 ^s claim was allowed, and on the 
llth August 1854 М brought this suit against Z, 
S, Е, and D, and the decree-holders in the suits 
against R, for a declaration of his right to follow the 
mortgaged property in tho hands of S. It was found 
ва а fact that the adoption of D was invalid ; that the 
advance by M to В was justified by leval necessity ; 
and that Z was the benamidar of S. It also 
appeared that М had himself become the purchaser 
of one of the mortgaged mouzahs. — The lower Court 
gave M в decree declaring him to be entitled to 
recover the full amount of the mortgage-moncy from 
the five mouzahs in the hands of S. Г and S 
appealed, and Af filed а cross-appeal, alleging the 
adoption to be valid and binding on S. It was 
contended that S, as the representative of R, was 
estopped from denying the validity of D's adop- 
tion, and thus having been a party to М» first 
suit, the question as to the liability of the mou- 
zahs to satisfy the mortgagelien was res judicata 
ва against him. 16 was also contended that the five 
monzahs should not be saddled with the whole of the 
mortgage debt, but that the monzah in the hands 
of М should bear its proportionate part thereof. 
Held that, though В purported to execute thé 
mortgaye as guardian for D, though D was not the 
adupted son of A, the ambstance of the transaction 
and not the form had to be looked at, and as B had full 
power to alienate for lepal ти севу, the mortznce 
was still binding on the estate of 4; and, further, 
that, even if there had heen no le al neccasity, having 
regartl to the fact that it was made ^ ith the con ent 
of R, tue next reversioncr, it equally crated а valid 
charze upon the property, but that the monzah in 
the hands of M must bear ite share of tho mortgage- 
debt, and that the decree of the lower Court was 
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wrong in declaring that the five mouzahs in suit 
were to bear the whole amount of the debt. Lata 
Раввно Lal е, Мух , L L. В. 14 Cale, 401 


Adopted son's 
sceasarily made by 
ire mother before his adoption— Widow, 

by—Alienee from widow bound to 
inquire if legal necessity for alienation—Etidence 
—Onus of proving necessity for alienation by the 
widow.—The plaintiff claimed, as the adopted son of 
one K, to recover possession of his adoptive father’s 
Property, which had been d by bis (Хв) 
widow, 2 (defendant No. 1), to the third defendant, 
В, prior to the plaintiff's adoption by her. The 
property had come into A's ion incumbered 
With a mortgage effected by her husband, and, in 
order to redeem that mortgage, she mortgaged the 
property again to one Y. She subsequently paid off 
Y’s debt, amounting to R3,629, and in 1876 she 
mortgaged the property for R5999 to B, who 
"was put into possession. In 1881 sho adopted the 
plaintiff, and in 1882 the plaintiff brought this 
suit to recover the property. Не contended that R 
had no power to alienate or mortgage the ancestral 
immoveable property of her deceased husband, and he 
claimed, as the adopted son of X, to be entitled to the 
property free from the mortgages or other incum- 
‘brances with which R had attempted to charge it. 
Рог the defendants it was contended (infer alid) 
that the plaintiff could not impeach transactions 
effected by his adoptive mother prior to his adop- 
tion. Held that the plaintiff, as the adopted son 
of К, had a right to impeach the unauthorized 
transactions of his adoptive mother R, who 
only a widow's restricted power of alienation. The 
plaintiff was adopted by R to her husband, who was 
the last owner of the ancestral property. The plain- 
tiff at once succeeded to that property upon his 
adoption, and as heir of his adoptive father was 
entitled to object to any alienation made by R, 
on the principle that the restrictions upon a Hindu 
widow's power of alienation are inseparable from her 
estate, and their existence does not depend on that of 
heirs capable of taking on her death. Held also 
that the plaintiff was entitled to redeem the property 
on payment of such amount only as was raised by 
В for the purpose of meeting expenses necessarily 
incurred by her. Held, further, that the onus of 

wing the necessity for alienation lay upon В. 

‘ho Court found that there was no evidence that any 
sum beyond 83,629, the amount of Y's mortgage, 
was really required by В, and accordingly directed 
that the mortgage account should be taken between 
the plaintiff and B on the footing that the principal 
of the mortgage-debt was 93,629 only, instead 
of 85,999. LAKSHMAN BHAU KHOPKAR r. 
Варнава. € тв. и 609 


Power of 


168. 
Hindu widow to alienate—Qualified 
in contracting debt by manager of 
it in the hands of heir—Responsil 
Rate of interest, as regards necessity, distinguish- 
able.—A suit was brought by a creditor who had 
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advanced money for the payment of Government 
revenue upon an estate under the management of a 
Hindu widow. The plaintiffs agent had received 
rents to a certain amount from part of the estate. 
Held that the plaintiff ought to have taken care 
that this sum was applied in part reduction of the 
debt to him, and that it must be deducted from 
the amount chargeable to the estate in the hands 
of the reversiouary heir. Hunooman Pershad Pane 
day v. Munraj Коотисегее, 6 Moore's I. А. 898, 
followed, Thé widow was borrowing in в case where 
it for the plaintiff to see whether there was 
actually a ground of necessity for the loan. Though 
the loan was necessary for her, to borrow at the high 
rate of interest charged, considering the security 
which she gave, was not necessary. The rate of 
interest had therefore been rightly reduced to twelve 


percent. Новво Хати Rat CHOWDHRI е. RANDHIR 
Since . . . . LL.B, 18 Calo., ЗП 
[L.R,18L A,1 

169. Burden of 


proving necessity where a widow attempts to 
alienate property held by her for her widows 
estate.—In order to sustain an alienation of the 
property held by в Hindu widow for her widow's 
estate, it must be shown either that there was legal 
necessity for the alienation or at least that the 
grantee was led on reasonable ground to believe that 
there was. In a suit upon в mortgage of such 
property executed under the authority of в widow 
borrowing money, the point whether the loan was 
necessary was expressed in the issues in the form of a 
question how far the defendants’ objections, grounded 
on the absence of necessity, were tonable, This was 
obviously an incorrect mode of trying the suit, 
because it assumed that it was for the defendants 
to show absence of necessity, and did not accord with 
the obligation upon в mortgagee, claiming under 
а widow, to prove в valid mortgage. It was sufficient 
to defeat the suit that upon the whole case there 
had been no proof of the lenders having fulfilled 
the legal obligation to inquire and satisfy himsclf 
that the widow, from whom he was taking a charge 
upon her husband's inheritance, had a proper justi- 
fication for so charging it. Hanooman Persawd.v. 
Munraj Коотисегее, 6 Moore's I. A., 898, referred 
io. АМАВНАТН SAH е. ACHAN KUAR 

[L L. R., 14 ALL, 420 


8, C. LALA Амлвнати SAH v. AOHAN KVAR 
(LR, 19 L A. 196 


170, — — — — — —- Power of a 
Hindu widow to dispose of property for religious 
and charitable purposes — Suit by rerersioners to set 
aside aliematión.—A Hinda widow inheriting the 
estate of her deceased husband, 4, executed a deed of 
endowment in favour of the pujari of a thakurbari 
(temple) established by Баг deceased husband's 
mother. In a suit brought by the reversionary heirs 
of her deceased husband after the death of the widow 
to set aside the alieation—Held that, inasmuch 
ва the idol was established by the mother of the 
deceased Е and he had made no provision for ite 
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maintenance, aud the dedication was primd facie 
one for the widow’s own spiritual welfare, not for 
that of her deceased husband X, and because the 
property alienated was of considerable value, the 
alienation was not valid against the reversioners 
either on the ground of religious necessity, or that, 
being for a pious purpose, the property alienated 
represented only a small portion of the estate inherited 
by the widow. Collector of Masulipatam v. Cacaly 
Vencata Narainapah,8 Moore's I. A., 500 ; Lakshmi 
Narayana v. Dass, I. L. R, 11 Mad., 288; Puran 
Dai v. Jai Narain, І. І. Ry 4 All, 482; and 
Rama v. Ranga, І. L. Ry 8 Mad., 552, referred 
to. Ram Kawar Siwon е, Raw Елвновв Das. 
Bam Kisnoxz Das r. RAM KAWAL SINGH 
[L L. R., 23 Calc., 506 
171. Mortgage of 
zamindari lands by zamindar’s widow to secure 
her husband's debts—Appropriation of the assets of 
deceased towards payment of his debts.—In a suit on 
a mortgage of lands forming part of zamindari, it 
appeared that the zamindar died without issue, being 
indebted to the plaintiff, and that his widow subse- 
quently borrowed money from the plaintiff for her own 
purposcs, including litigation successfully prosecuted 
by her to make good her claim tothe estate. The widow, 
being pressed for payment, executed the mortgage 
sued on, and afterwards paid to the plaintiff two sums, 
being the proceeds of the sale of her husband's jewels 
and of the execution of a decree in his favour realized 
after his death. These sums were appropriated to 
the payment of the widow's debt by the mortgagce, 
who, after her death, brought the present suit against 
the deceased zamindar's mother then come into 
ion of the estate, his undivided half-brothers 
eing joined also as defendants, Held (1) that the 
widow was entitled to mortgage the estate for the 
payment of her husband's debts, and was not bound 
to discharge them out of income; (2) that the two 
payments by the widow of money belonging to the 
estate of the deceased zamindar should have been 
applied in liquidation of the husband’s debts. Hurro 
Nath Rai Chowdhry у. Randhir Singh, І. І. В» 
18 Calc., 811 : L. R., 18 I. A. 1, teferredto, Rama- 
BAMI CHETTI о. MANGAIKARASU NACHIAR 
(I. L. R., 18 Mad., 13 


178. — — ——— —————— - Debt incurred 
by a Hindu widow for legal necessity, but without 
any charge on the ancestral property in the hands 
of the widow—Liability of ancestral property in 
the hands of the reversioners.—The creditors of a 
Hindu widow cannot, after her death, have recourse 
to ancestral property in the hands of the reversioners, 
in respect of which property the widow had enjoyed 
ошу a widow's life-estate, even though the debt sued 
upon was incurred for legal necessity, and was 
one in respect of which such property might have 
been made liable beyond the widow’s lifetime, if in 
fact no instrument charging the property beyond 
the widow’s lifetime has been executed by the widow. 
Shiamanand у. Har Lal, I. L. R., 18 All, 4715 
Ramasami Mudaliar у. Sellattammat, I. г 
4 Mad., 875, referred to. Rameoomar Mitter v. 
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Ichamoyi Dasi, I. І, Ry 6 Сас. 86, dissented 

from. Damas Sino о, Manca Raw 
(1. L. R., 19 AIL, 300 
178, ——— — — — — — Estate of 
Hinds widow or daughter—Powers to alienate 
family estate—Ancestral family trade—Powers of 
‘manager.—The estate of & Hindu family, in which, 
after the death of the father and his widow, a daughter 
held an interest for life, comprised а family trade, 
carried on by а manager on her secount. Held that 
the restriction upon power to alienate remained 
the same, notwithstanding the trade, without being 
relaxed on that account. Justifying necessity or 


good grounds, after due inquiry, for belief in its 
existence would have been required to render valid 
an alienation made by hor of tho family estate, The 


a woman holding her li estate to plead or to 
prove such absence ; but it is for the plaintiff to state 
and to prove all that will give validity to the charge. 
Amarnath Sah v. Achhan Kunwar, I. І. R., 14 
All, 426: І. Ry 19 І. Ay 196, referred to and 
followed, Smam SUNDAR LAL г. ACHHAN KUNWAR 
[L L. R., 21 All, 71 

L. R., 25 L A., 188 

20. W. N. 720 


Upholding decision of High Court in AOHHAN 
Kuas v. THAKUR рав . L. В., 17 AIL, 125 


174. Mortgage taken 
from Hindu widow—Unpaid interest claimed on 
her deceased husband's mortgages— Will, Construc- 
tion of.—A pardansahin widow executed a mortgage 
of part of the family estate to secure payment of 
the balance of € alleged ged to be Sas on оте 

ious mortgages whicl been executed by her 
Бода in hie lifetime. Justifying necessity for 
her to encumber was not shown, nor enquiry by 
the mortgagee as to her authority. Even if the 
transaction had been properly explained to hor, ваа 
Hindu widow she would have exceeded her powers. 
By his will her husband had declared that his widow 
should have full powers, but that during the life 
of his minor son she should not have power to transfer 

i ity; and that she honid bare 

er to e to pay revenue and other debts. 
Wald that the will conferred on her no greater power 
of aliensting the family estate than she had under 
the Hindu law; and that, under the circumstances, 
the mortgage executed by her was invalid. Notes 
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promising to pay interest, additional to that contracted 
for in the mortgagee, had been signed by the husband, 
which it was held could not affect the right to 
redeem, being unregistered. Tika Bam г, DEPUTY 

Сох м18вІохЕв OF BARA BANKI 
[L L. R., 26 Calc., 707 
L. R, 26 1. А., 07 
8 C. W. N., 573 


Gift by Hindu widow after 
(age —Equify of redemption, Alienation uf, 
—Where a Hindu widow mortgaged imniovcable pro- 
perty to one person ant aiterwards pi i 
another, — Held that the deed of gift did nut convey 
to the donee the widow's equity of redemption. JAGAN- 
NATH VITHAL г. APAJI VisuxU 
[5 Bom., A. C., 217 


176. Alienation by widow as 
administratrix of husband— Presumption of 
palidıty.—Where a sale of lauded property was made 
by a Hindu widow as administratrix to the estate of 
her deceased husband, — Held Шаб she had power to 
dispose of the laud fir any purpose for which as 
adwiuistratrix she might properly Фоо. Held also 
that an improper disposal of the property was not to 
be presumed against à purchaser from her, but that 
the sale must be taken to be proper and valid, uuless 
it appeared that to the purchasers knowledge she 
was foran unlawiul purpose converting the estate, 
Held also that, she having the right to sell as admi- 
nistratrix, it could not be presumed that she sold as a 
widow, LocANADA MUDDALI v. RaMasVAMI 

[1 Mad., 884 


177. — — — Grounds supporting charge 
on the inheritance by a widow for her debt 
— Obligation of purchaser to show nature of trans 
action—Nec ty.-—In transactions such as the 
alienation by a widow of her е 
doriy ed from her husband, any creditor seeking to en- 
force a charge on such cstate is bund at least to show 
the nature of the transaction, and to sh.w that in 
advancing his money he gave credit on reasonable 
grounds to an assertion that the money was wanted 
for one of the recognized nece ‘The principle is 
that the lender, although he is uot bound to sce to 
the application of the money, aud does uot loose his 
rights if, upon фона fide inquiry, he hus beeu deceived 
ъв to the existence ої the necessity which he had rene 
sonable grounds for supposing to exist, still is under 
an obligation to do certain things. ‘Ihise are to in- 
quire into the necessity for tnc loan and to satisfy 
himself as well as he can, with reference to the 
Parties with whom he is dealing, that the borrower is 


of inherit i 
О deed at uie by a Hindu. wi of uc. demecd 
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| husband, 
DEB RAMJI 


acting in the particular instance for the benctit of | 


the estate. This principle laid down iu Hunvoman 
Persaud Panday v. Вабосее Мипгој Koonueree, 6 
Mocre's І. A., 892, iu regard to the manager for au 
infant bas been aj plicd als» to ulicuatious by а widow 
of her estate of inheritance uud to transactions in 
which a father, in derogation vf the rights of his son, 
under the Mitakshara law, has made an alienation «f 
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ancestral family estate. KAMESWAR PERSHAD e. 
Кох BAHADUR SINGH 

[L L. R., 6 Calo, 848: 8 С. L. R., 361 

L. R, 8I. A„ 8 


178. Purchaser, Obligation of— 
Alienation for sum larger than ne ty required, 
—Semble—In purchasing from а Hindu widow the 
Purchaser is not bound to look to the appropriation 

the money, nor is he affected by the fact that the 
ation was made for a larger sum than the neces- 
y of the case required. — KAMIKHAPRASHAD Roy 
v. JAGADAMBA DASI , . . 5 B. L. R., 506 


179. — — — Consent of reversioners— 
Moveable and immoreable property—Alienation for 
worship of idol.—A Hindu widow has power, with 
the constent of the reversionary heirs, to make a valid 
alienation, for religious purposes, of property, mov. 
able or immuvesble, left by her husband. Where a 
indu widow dedicated property by deed to the wor- 
ship of an idol, and the property was given to trastees 
in trust, after the death of the widow to permit the 
male heirs of her late husband to receive the rente, 
—Held that such heirs were entitled to actual 
p'ssession and to the rents of the estate, provided 
they devoted it according to the provisious of the deed 
to the worship of the idol. — BRAJANATH ВУВАКН v. 
Mariza, ВУЗАКН 8 B. L. R., О. C, 92 
180. — a .—. Gifef immon- 
able property inherited from hushand.—A Hindu 
widow who bas inherited immovesble property from 
her husband, though posscssed of a limited power of 
alienating portions of such property for necessary pur- 
poses or spiritual uses, cannot dispose by a gift in 
dharam or krishusipau of the whole of such immove- 
able property without the consent of the heirs of her 
BHASKAR TRIMBAK ACHARYA с. MAHA- 
6 Bom., O. C, 1 
Neooesity— 
sale.-—AÀ recital in a 


Ecidence— Recital in deed 


husband's property, setting forth that the alienation 
was necessary for the purpose of paving his debts, is 
not of itself evidence of such necessity, nor does the 
attestation ofa relative import his concurrence. Such 
a transaction may become valid by the consent of the 
husband's kindred, but the kindred in such case 
must generally be understcod to be all those who 
are likely to be interested in disputing the transaction. 
At all events, there ought to be such а concurrence of 
the members of the family as suttices to raise а pre- 
sumption that the transaction was & fair one and 
justified by Hindu law. RAJLAKHI DEBI є. GOKUL 
Снлхрва CHOWDHRY 
[3 B. L. R., P. C., 57 : 13 W. R., P. C., 47 
18 Moo; LA, 309 


182. — à Want of consent 
of remote retersioners.— Semble—An.— alienation 
by a widow and next reversioner without the consent 
of subsequent. reversioners is not bicding on such re- 
versioncrs, Per Picor, J. GOPEENATH МоокЕв- 
JER v. Kary Doss MULLICE 

[L L. R., 10 Calc., 326 
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6. ALIENATION BY WIDOW—continued. 
183, — — — — — — — Effect of sale 
against those mot consenting.— The consent of all the 
heirs living at the time of the execution of в bill 
of conveyance by a Hindu widow, either directly or 
by attestation, is requisite to make the sale binding 
against the reversioners, KARTICK KURMOXER г. 
Dnvxwo Mowzs бооно . W. В, 1864, 838 


184 — ———— — —  — Right o 
chaser for widow's lifelime.—The consent ofa the 
roversioncrs is necessary to make a sale by a childless 
Hindu widow valid in law; but the purchaser is en- 
titled to hold the property during the widow's life- 
time. Ошу immediate reversioners are entitled to 
impeach а sale by a widow. Барна c. Koar 

ГЖ. R., 1864, 148 


CHUNDER MONEE DosssE е. JOYKISSEN SIRCAR. 
QW. В, 107 


185, —————————— ——— — Consent of nest 
recersioner, Effect of, аз to others, —AÀ grant by a 
Hindu widow, with the sauction and concurrence of 
the next reversioner, is valid, and creates a title 
which cannot be impesched on the death of the 
widow by the person who, but for such grant, would 
be entitled as heir of her husband. Ras BULLUBM 
Sex v. Оомввн CHUNDER Rooz " 

RB, 5 Calc., 44:3 С. L. R., 384 

186. — — — — — — — —— Consent of heirs 
—Legal_necessity.—An alienation by а Hindu 
widow of immoveable property inherited from her 
husband is invalid in the absence of legal necessity, 
but the invalidity can be removed by the consent of 
all the heirs of the widow’s husband who are likely to 
be interested in disputing the transaction. Вау 
Lukhee Debea у. Gokool Chunder Chowdhry, 18 
Moore's I. A., 209: В. L. В. P. C., 57, followed. 
A male made conjointly by a Hindu widow and her 
daughter, who subsequently predeceased her mother, 
of immoveable property inherited by the widow from 
her husband, in the absence of legal necessity, was 
ordered to be set aside; and the idsons of the 
second cousins of the widow’s husband held entitled 
to recover the property ou recouping the vendees the 
expenses incurred on improvements. VARJIVAN 
Banas c. GHELII GOKALDAS 

[L L. R., 5 Bom., 563 


Alienation made 


to the separate estato of her deceased husband, of 
such estato is not valid, and does not create a title 
which cannot be impeached by the remoter reversioner, 
because it has been made with the consent of the next. 
reversioner. Raj Bwllubh Sem v. Oomesh Chunder 
Roos, І. L. Ry 6 Cale., 44, and Noferdoss Roy v. 
Modhoo Soondari Burmonia, I. L. R., 6 Cale., 783, 
dissentod from. Raj Lukhee Dabea v. Gokool 
Chunder Chowdhry, 18 Moores І. А. 209, and 
Collector of Masulspatam v. Cacali Vencata Nar- 
rainapah, 8 Moore's I. A., 629, referred to. Sia 
Dasi v. Gur Sohai, I. L. Ry 7 All, 862, and F. А. 
No. 116 of 1882 dirt‘vguished, RAMPHAL Rat e. 
Tria Коли А T. L. R., 6 АП, 116 
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Маран Moman c. PURAN Mat 


[. L. R., 6 AIL, 388 

See BHAGWANTA v. SUKHI 
[L L. R., 22 All, 33 
188, - -© Evidence of 
neorasity.—The consent of a former roversioner to a 


tale by a Hindu widow, though not binding evidence 
on a subsequent heir, is strong presumption of the 
existence of necessity at the time of sale, to be 
rebutted only by proof of fraud and collusion, or of 
the absence of necessity. Karez Монон 
е. DHUNUNJOY SHAHA А 
189. Attestation by 
reversioner.—Where certain landed property in the 
posscasion of a Hindu widow was sold on the alleged 
ground of necessity, and the execution of the deed of 
yurchase was attested by the then next heir, it was 
Feld that the assent implied in such attestation was 
not conclusive in law as to the necessity for the sale, 
though the fact of persons most interested in contest- 
ing such a sale being called in to execute the deed is 
the strongest possible root of good faith on the part 
of the purchaser. MADEUB CHUNDER Назван v. 
бовіхр Сномрив Вакви . . 9 W. R., 850 


190. — — — — —  —  Attestation of 
conveyance by recersioner— Waste—Tho fact of a 
reversiouer being an attesting witness toa conveyance 
by а Hindu widow is an acquiescence on his part 
which precludes him from impeaching the sale on the 

und of waste. А decree against в Hiudu widow 
for а loan to pay Government revenue is binding on 
the reversioner. GorAL CuuNDER MANNA г. GOUR 
Мониз Dosms . . . . 6%. В., 59 


191. Widow's estate 
—Conveyance by presumptive heir—Ratification by 
vcidow— Effect of witnessing deed on rights of wit- 
ness—Evidence af consent, During the lifetime of 
a Hindu widow, her son, the then presump! ir 
to the property of which she was in possess 
veyed it to purchasers by decds to which she was not 
a party. Subsequently she by separate deed ratified 
the conveyances, This deed was witnessed by а more 
remote reversioner. The son died during the lifetime 
of his mother, and the witness to the deed of ratifica- 
tion became the next reversionary heir. Held, in а 
suit by him after the widow's death for possession, 
that at the time of the conveyances the son had a 
mere contingent reversiouary interest in expectancy, 
and that the subsequent ratification by his mother 
could not operate as a surrender of her estate so as to 
change the conveyances, and make them enure as ab- 
solute conveyances, but could only amount to @ cous 
veyance of her interest, He/d also that the fact 
that the reversionary heir witnessed the deed of rati- 
fication did not in itself amount to evidence of con- 
sent to it on his part. RAM CHUNDER PODDAR г. 
Hası Das SEN . - LL. B., 9 Cale, 463 

192. 25 - Effect of parts 
tion by Hindu widows of their psc ee 
Two Hindu widows, aftcr в compromise between 
themselves reciting that cach had obtained absolute 
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proprietary right in her share of the husband's estate, 
mortgaged certain properties forming portion thercof, 
Held that the mortgage did not bind the husband's 
estate in the absence of proof both of legal neccasity 
and of bond fide inquiries by the mortgages. 
DHARAM CHAND LAL е. BHAWANI MisRAIN 

[L. В., 241 A, 183 
L L. R., 35 Calo., 189 


(c) Waar сонвтттотев Lecar Necessity. 


198. Legal necessity—Pious pur- 
Poses.—Hindu law does uot regard “ pious purposes ^ 
ва the only “ necessary purposes” which justify alien- 
ation of inherited property by Hindu ladies. Self- 
maintenance, discharge of just debts, protection or 
Preservation of the cstate, may be regarded as such 
“necessary purposes” also. 5008200 PERSHAD v. 
Квівнан РЕВТАВ BAHADOOR 

[1 N. W., 49: Ed. 1878, 46 

194. Gift for pious 
and religivus purposes.—An alienation by а Hindu 
widow of her deccased husband's estate for pious and 
religious purposes, made for her own spiritual wel- 
fare, and not for that of her deceased husband, is not 
valid. The power of а Hindu widow to alienate her 
deceased husband’s estate for pious and religious 
Purposes defined. Collector of Masulipatam v. 
Carali Vencata Narainapah, 8 Moore's I. A., 529, 
referred to. Рован DAI r. JAI NARAIN 

[L L. R., 4 All, 488 


195. ———— Endowment of 
idol by Hindu widow.—A Hindu widow cannot en- 
dow an idol with her husband's property or в portion 
thereof, to the detriment of the revorsioners. KAR- 
Tick CHUXDER CHUCKERBUTTY г. Goue Монон 
Ro . . . . . 


. 1W.B, 48 


hough pilgri: 

performed by a Hindu widow. faa be 
indirectly beneficial to her deceased husband, they are 
not ceremonies indispensable for his spiritual benefit. 
A sale by a Hindu widow to raise money for pious 
acte, not in the nature of spiritual necessities, unless 
such sale is reasonable in the circumstances of the 
family and the property sold is but a small portion of 
the property inherited from her husband, is invalid. 
Bama v. RANGA . I. L. R., 8 Mad, 552 


197. Pilgrimage.— 
Where a Hindu, by will, directed that his widow 
should have power to sell 7 Property for the purpose 
of defraying the exponses of а pilgrimage, в Lond fide 
purchaser from the widow who, ui the time of Perd 
chase, believed and had reason to believe that the 
widow was going on a pilgrimage, and that the pro- 

riy was sold and the money raised for that purpose, 
Ink bound to give back the Property at the suit of 
the reversioner, if there is any evidence that tho 
widow did really go on the pilgrimage. Рег GARTH, 
C.J.—In such a case the purchase would be good 
even if there were no evidence that the widow 
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had gone on a pilgrimage. Ram Kaxr CHUCKER- 
BUTTY v. Сионрив Хаван Dorr 8 C. L. В, 474 


198. Pilgrimage to 
Benares.—A pilgrimage to Benares is not в legal 
necessity to justify a sale by a Hindu widow. Нов- 
ROMOHUN AUDHIKAREE v. AULUCK Мохев DOSSEE 

OW. R., 262 

190. — — — — — —  — — Ezpemes of 
Pilgrimage to Gya.— Expenses incurred by a Hindu 
widow for a pilgrimage to Gya and for the perform- 
ance of sradh are legitimate expenses for which she 
cau alienate her husband’s property. Where the 
amount expended was 81,700 and the property was 
sold for H4,000,— Held, in в suit by the heir against 
the purchaser to have the sale sot aside, that the 
plaintiff not having offered to repay H1,700 and 
interest, his suit must bo dismissed.  MUTTERRAM 
Кожав v. GoPAUL SAHOO 

[U B. L. R, 416: 20 W. R., 187 

Сножрнвү JUNMEJOY MULLICK г. RUSSOMOYB 
Dasss . Ц B. L. R, 418 note: 10 W. R., 209 

200. — — — — — — — pilgrimage 
never carried out — Debt barred by limitation. —The 
payment by a Hindu widow of her husband's debts, 
though barred by limitation, is a pious duty for the 
performance of which а Hindu widow may alienate 
her property. Chimnaji Gobind Godbole v. Dinkar 
Dhondeo Godbole, Г. І. R., 11 Bom., 320, and 
Tarini Prasad Chatterjee у. Bhola Nath Mooker- 
Jee, I. І. R., 21 Calc., 190 note, followed, In the 
case of an alicnation by a Hindu widow of her hus- 
band’s property on the ground of logal necessity, tho 
alienee is sufficiently protected if he satisfies himself 
by bond fide inquiries of the existence of such neces- 
sity, although he may be in fact mistaken. He has 
not to see tothe application of the money. W] 
therefore, a widow borrowed money for a pilgrimage to 
Gya to perform her -husband’s sradh ceremonies, 
but the pilgrimage was never made, the debt was 
held to be recoverable out of tho estate. Upar 
Cnuwpza Сносквивсттү o. Авнотовн Das MO- 
ZUMDAR . . LL.B, 81 Calc., 190 


201, ———- — -— Performance 
of husband's sradh at Gya.—The Performance by a 
widow of her husband's sradh at Gya is a reasonable 
necessity for which she may alienate at least a portion 


of his estate, MAHOMED ASHRUF v, BROJESSUREE 
Dossgg 11 B. L. R., 118; 19 W. R., 496 

re Sradh of hus- 
band — Marr: 


ge of daughter — Maintenance 
grandeons—Puyment of husband's debts.—The е N 
of the widow’s hustand, the marriage of his daughter, 
the maintenance of his grandsons, and the payment of 
the husband’s debts are admitted by Hindu law as 
legitimate grounds of necessity for alienations. LALLA 
GuweuT LALL о. Тоовон Koowwam. CHUNDER 
Lata г. Latta Guxrur Laru =. 16 W. В, 58 

308. — — — — — — — Brad of 
mother.—According to Hindu law, the sradh of & 
mother is not a egal necessity as that of the father 
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is, to justify a sale by a daughter to the prejudice of 
the daughter's son, Баз CHUNDRA ев Biswas v. 
Surzsn00 RAM DEB . . . ТМ. В. 146 


204, — —— —— — Мовеу borrowed 
to defray grand-daughler’s marriage expenses— 
Liability of reversioner.—A Hindu widow borrowed 
& sum of money for the purpose of defraying the 
marriage expenses of a grand-daughter, the child of a 
son who had predeceased his father. Held that 
such sum, although it could not properly be considered. 
а саго оп the grandfather's estate, yet was one 
which was legally recoverable from the heirs, who, on 
the death of the widow, succeeded to the posscssion of 
such estate. RAMCOOMAR Mirren v. ICHAMOYI DASI 

[L L. R., 6 Calc., 86:6 С. L. R., 420 


205. — - —-- —- Loan for inves- 
titure of minor.— Held (by бтоувв, J.) that where 
the family property was small, there was no reasonable 
necessity for contracting в large loan to provide for 
the minor’s investiture according to the Hindu reli- 


gion, DoommrAR Вох v. DULSINGAR SINGH 
08 W. R., 367 
206, ————————————— Joint debt of 


husband and wife.—For a debt contracted jointly 
by a Hindu wifo and her husband tho husband's 

perty ie liable, and therefore the widow would be 
Entitled to sell as mach of the estate as was necessary 
tosatisty в decree for sucha debt, GoLUck CHUNDER 
Раси r. Маномво Roum . . 9 W. R., 816 


207. ——————_—— Payment of 
debts of hushand.—Debts due by the husband justify 
alienation by the widow. KooL CHUNDER SURMA 
v. RAMJOY SURMONA . B . 10W.R,8 


208. Debt provided 
‘for by lease of ancestral property.—The cxistence of 
À debt tho liquidation of which is provided for by 
Tease of ancestral property is no justification for 
alienation of such property by в Hindu widow during 
herlifotenancy. TILUCK Roy v. ыы Roy 


. В. 


209. Existence of 
dels — Re-purchase of family property.—Where the 
Court has expressly found the existence of debts, and 
that the sale of ancestral property was а bond fide 
‘one, the circumstance that there was no actual pres- 
gure at the time in the shape of suits by the creditors 
for tho recovery of their debts is not of itself suffi- 
cient to invalidate the alienation. А sale of ances- 
tral property merely for the purpose of procuriny 
funds far the re-purchase of other property formerly 
belonging to the family cannot of itself be considered 
as a mle for any of the necessary purposes sanctioned 


by law. Канов Sivon e. ROO? SINGH 
[5 9. м. 4 
210. Bond executed 


ae 
by wife to pay husband's debis.—A wife and her 
Вафа brothers jointly executed a bond for the 
repayment. of moneys borrowed to pay a debt due by 
her husband and his brothers, and to carry on the 
cultivation of lands held by her husband and his 
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brothers, and hypothecated the family houso as col- 
lateral security for the repayment of such money. 
Held that the wifo was not justified in borrowin 

money to pay her husband's debt, and tho want о 

money for cultivation of his lands would not justify 
her in pledging his credit for а joint loan taken by 
his brothers in which his liability would extend to 
the whole debt, nor would it justify her hypothecat- 
ing hia property, and tho husband and his property 
were therefore not liable for the bond debt. Pust 
v. MARADEO PRASAD L L. R, 3 All, 123 


a. —— Pay me nt of 
time-barred debt.—The payment of a time-barred 
debt of her deceased husband is not s valid cause for 
the absolute alienation by a Hindu widow of her de- 
ceased husband's immoveable cetate, — MELGIBAPPA 
BIN SOLBAPPA THLI v. SHIVAPPA BIN ERAPPA 

[6 Bom., A. C., 270 
aa — ———————— ——— Alienations by 
a widow of her husband's estate in order to pay hie 
time-barred debts,—According to the Hindu law, а 
widow i» competent to alienate her husband's estate 
for the purpose of paying his debts, even though 
they may bo barred by the law of limitation, Her 
alienations for such a purpose are legal and bindiug 
оп the reversionary heirs. Cummnast GOVIND 
орвоьв v. DINKAR DHONDEV GODBOLE 
(I. L. R., 11 Bom, 320 

213. —— Веной of a 
barred debt by the widow of a deceased Hindw— 
Tt is competent to the widow of в deceased member 
of a joint Hindu family, inasmuch as sho represents 
the inheritance for the time being, and in whom it is 
в pious duty to pay her husband’s debts, to bind the 
reversion by a mortgage exccuted to secure such 
debts, though thoy were barred at the time of its 
execution. КОХРАРРА v. SUBBA 

(I. L. R., 18 Май, 189 


214. ——— ~ - Debt of widows 
‘own contracting—Consent of recersioner.— Semble 
oA salo by a Hindu widow for a just debt, made in 


conformity with tho Hindu law aud with the consent 
of the reversioner, may be valid, although the debt 
creating the necessity for the salo was a debt not 
of the ancestor’s time, but of the widow's own con- 
tracting. SHOOBUNKUREE роввев v. CHAND MONEE 
П0ззЕЕ . . . .  71'W.R., 335 
— Judgment-debt 
— Evidence of necessity.—À judgment-debt is prima 
(facie proof of necessity. BEOWRA о. Roop KrsHons 
[5 N. W., 89 
216. --— —- Debts, Evidence 
of nature of.— Mero. production of decrees will not 
Catablish the propricty and necessity of в sale of an- 
cestral property. ‘There should be evidenco of the 
nature of the debts in which such decrees Ou. 
Вкотев SINGH v. RAMJRET зм. \., 50 


217. -—- Sales of ances 
tral property.--The mere fact that sales of ancestral 
property took placo in execution of decrees against 
fhe ancestor does not of itself show that the sales 
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were for neccesary or justifiable purposes. Ввозо 
Кавновв GuuENDAR МонАРАТТСЕ г. HURER 
Kisuex Doss . . . 10 W. Е., 57 
318. ——___________ Obligation of 
widowed daughter-in law in possession of falher-in- 
law's estate tu pay his delta — Sule of part of estate 
by her for that perpose—Suit by reversioner to 
have sale declared void beyond her lifetime 
Widow not availing herself of protection of the 
Dekkan Agriculturist? Relief ‘Act.—A childless 
Hindu widow, having succeeded to the estate of her 
father-in-law, sold a portion cf it in order to pay ff 
his debts. The estate was situate in a district in 
the Presidency of B mbay subject to the Dekkan 
Agriculturiste’ Relief. Act (XVII of 1879). The 
plaintiff as reversioner sucd for a declaration that 
the sale was void beyond the lifetime of the widow. 
Both the lower Courts made the declaration prayed 
for by the plaintiff, on the ground that there was no 
necessity for the sale, as the widow might have 
availed herself of the provisions of the Dekkan 
Agriculturists’ Relief Act. On appeal by the defene 
dant to the High Court,— Held, reversing the lower 
Courts’ decree, that the sale by the widow should be 
upheld. She жив net bound to avail herself of the 
relief affirded by the Dikkan Agriculturists’ Ri lief 
Act any more than of the provisions of the Limiti 
tion Act. The moral obligation which rested n 
her to pay the debts of her father-in-law justified 
the sale. Buav BABAJI є. JOPALA МАНІРАТІ 
[L L. R., 11 Bom., 825 


219. - Decree for 
arrears of revenus—Right of widow to usufruct for 
her own purposee.—Where an estate devolved to s 
widow almost unineumbered, with an ample income 
more than sufficient to pay a small debt due by the 
husband, the Government revenue, and all other ex- 
Penses including tite marriage of daughters, the widow 
was held not to be justified by any legal necessity in 
alienating the estate in the absence of any actual 
pressure, such as an outstanding decree or impending 
sale for arrears vf revenue. LALLA BYJNATH PER- 
SHAD г. Візѕех BEHAREE SAHOY SINGH 


09 W. R., 80 


—— ——— Expenses of li- 
tigation—Fraudulent assignment— Suit to declare 
deed binding on reversioners.—A Hindu, R C, died 
possessed of considerable property, and leaving five 
sons. Опе of them died leaving a widow В. She 
brought № suit to recover her husband's share in 
R C's estate, together with the profits thereon. The 
suit was conducted by G Е. А large amount be- 
came due to him for costs. To secure this, В exe- 
cuted а bond and warrant of attorney to confess 
judgment, The suit failed. In order to obtain the 
means of bringing another suit, by deed dated 4th 
April 1859 assigued her interest in the estate in the 
tight of her husband, and all benefit to be derived 
from the suit to be instituted, to G— one-half abso- 
lutely, the other in trust to retain thercout what he 
might advance to her for maiutensnce and for the 
coste of suit with interest at 12 per cent. and to pay 
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her the residue. In November 1859, G by deed 
sub-assipned to H S, in consideration that H 5 
should undertake the maintenance of B and the ma- 
nagement of the suit, retaining only five-sixteenths 
out of the cight-sixtenths assigned to him (G) ab- 
solutely. On 19th August 1861, B obtained a decree 
in the Supreme Court declaring her entitled to the 
accumulations on her hustand's one-fifth share in 
the estate of his father Æ C, and to all profits made 
оп such accumulations since her husband's death. 
In September 1801, @ В caused judgment to be 
catered on the Lond and execution to be issued, and 
the sheriff scized and was about to sell B's interest 
in the estate of her husband. Thereupon, B being 
entirely without means, P S, brother of H S, 
ры off G R, and in consideration Веной took an 
assigument by deed, dated 18% December 1861, in 
the name of опе Z 5, from В, of five-cighths of the 
half share reserved to her by the deed of 4th Apri 
1559, but subject to the assignment by that to 
6. Ou 20th December 1869, 284,685 were paid 
into Court as B's husband's share of the accumula- 
tions on Æ C's property at the date of his death, and 
H1,55,255 ва the profits made thereon since her 
husbend's death. J^ S now sued for a declaration 
that the deed of 18th December 1801 was binding 
пра В and the reversionary heirs, and for an order 
that the precise amount due to him be ascertained 
and paid to him out of the moneys paid into Court. 
At the trial he abandoned bis claim agaiuet the 
84,485 on the ground that he could not prove legal 
necessity on the part of B. Held the deed could be 
supported only so far as it charged the profits made 
since X C's death with the repayment of the 
112,500 advanced, with interest at 12 per cent. 
Р 5 was entitled to have that amount paid out of 
the R1,55,255 in Court. PANNALAL SEAL e. BAMA- 
воколш о. . . . GBL. 8,759 
— — — Litigation 
Reversioner— Mitakshara law.—R, a Hindu widow, 
who had succeeded to the estate of her deceased bus- 
band, mortgaged в portion of it to L ва security for 
the repayment of money which she borrowed from 
him for the purpose of suing for an estate to which 
her deceased husband had au alleged right of succes- 
sion, which he had not, however, himsclf sought to 
enforce, This suit was dismissed. Е subsequently 
transferred her deceased husband's estate to his 
daughter 7. L sued R and I to enforce the mort- 
guge made to him by R by cancelment of such trans- 
fer. Held that the mere fact that the 
property had been transferred to I did not preclude 
her from contending, as next reversioner, that the 
mortgage of such property by А was void for want of 
"legal necessity ;” that under the circumstances 
stated above there was not any “ legal necessity," 
within the meaning of the Hindu law, for such mort- 
gage, and such suit not having been for the benefit of 
the estate of A's deceased husband, consequently 
such mortgage was not valid so far as the reversion- 
ary right of I was concerned; that, however, Is 
right to the mortgaged property as transferce from R 
was aubject to such mortgage. The nature of в 
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Hindu widow’s estate in her deceased husband’s im- 
moveable property, her power of alienation generally, 
and her power of alienation in particular for the 
Purposes of litigation, discussed. Hunvomanpersaud 
Pandey v. Babovee Munraj Koonweree, 6 Moores 
T. 4., 393; Collector of Masulipatum v. Narraine 
арал, 8 Moore's І. А., 529 ; Grose v. Amirtamayi 
Dasi, 4 В. І. Ry О. C, 1; Phool Koer v. Dabee 
Pershad, 12 W. В. 187; Roy Makhun Lall v. 
Stewait, 18 W. Ry 121; Nugenderchunder Ghose 
v. Kaminee Dossee, 11 Moore's. I. A., 241 ; aud 
Baijun Doobey v. Brij Bhookun Lall Awusti, D. R.s 
21. A. 275, referred to. INDAR KUAR г. LALTA 
Prasan Swen . . L L. R., 4 All, 532 


222, — — — — — — — — Litigation, Ez- 
penses of—Raising funds to carry on appeal to 
Privy Council.—À judgment-debtor, who had been 
Permitted to retain possession of disputed property 
Pendiug an appeal to England on furnishing security 
for mesne profits and costs, having died, his widow 
offered her life-interest in his estate as such security. 
Held that, as she was under no legal necessity to 
carry on the appeal to the Privy Council aud did not 
do во for the beuefit of the estate, sho could not bind 
the estate as aguinst the reversioner for the purpose 
of raising the necessary funds. PHOOL KOER alias 
Ксзнхл Ковв г. равеврввзнар . 19 W, В., 187 

298 — .--— — Legal expenses 
— Maintenance — Re-marriage of widow.—Legal 
expenses incurred by в Hindu widow in defending 
her life-estate in her husband's property constitute 
such a chargo on the property as to make в sale 
thercof by her binding as against the reversioners. 
Where в Hindu widow is re-married, or is living with 
another man, it docs not necessarily follow that she 
would not be entitled to sell her deceased husband’s 
estate for her maiutenance. AMJAD ALI г, MONI- 
BAM KALITA . . I. L. В., 12 Calo., 52 

224. Necessity to 
provide maintenance for herself—A Hindu widow 
cannot alienate for any purpose property entrusted to 


her solely tbat from its profits she may maintain 
herself, Зыти Goo Dass г. ВАНСНОВВ alias 
BvoHoPEER . i . ЗМ. М., 324 


225. —— -— Dioging tank: 
--The digging of а tank, though в meritorious act 
and а great convouience to the public, is not a legal 
necessity for which в widow can alicnate property 
left to her for life only. Вомавит Ra KOOLAL г. 
Mauouxp Waris . 21 W. R., 49 

3.6. -— Consent of huse 
band—Decluration of legal necessity.—A decd of 
gift of ancestral property uot being valid under 
Hindu law, without the consent of all the heirs, a 
wife is not bound by her husband's consent to а deed 
of gift to their children. The wife and husband 
being in possessio, not beneficially for themsclves, 
but for their children, the wife's acquiescence is not 
to be presumed by being in possession. A mere decla- 
ration of necessity is not sutticient to justify a pur- 
chase from a Hindu widow. GUNGAGOBIND BOSE v. 
DEUXNER . . А А 1 W. R., 60 
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227. Loan while ad- 
ministering estate of hwsband.— Where a plaintiff 
alleged that М, the deceased widow of 5, a Hindu, 
while administering the estate of her deceased bus 
baud, borrowed money from plaintiff for purposes 
binding on the estate, and executed в promissory note 
to secure the payment of the same; and that tho 
first and sccoud defendants, as reversionary heirs of 8 
and the third defendaut, were in possession of the 
estate of 5 and refused to pay the debt incurred by 
M,— Held that the plaint was properly rejected as 
losiuy no cause of action against the defendanta. 
Gadgeppa Desai v. Apaji Jecanrao, I. L. В. 8 
Bom., 287, approved. Ramceomar Milter v. 
Ichamoyi Dasi, 1. L. R., 6 Calc., 36, dissented from. 
RaMasami MUDALI г. SELLATTAMMAL 

(LL.B, 4 Mad., 375 


228. - — Loan for sup. 
plying necessity.—Plaintiff sought to recover laud 
sold by the first defeudant, the widow of an undivided 
member of a Hindu family, aud part of the considere 
ation was the amount of в mortgage-deed executed 
for the purpose of supplying the necessities of the 
husband of the first defendant, In special appeal в 
decree fastening the amount of the mortguge-money 
проп the laud was asked for. Held that such a 
decre ought uct to b: made, the plaintiff uot having 
sought for that relief, and the suit baving been во 
conducted that the genuinoncss of the mortgage in- 
strument, though disputed, was treated as a subordi- 


nate matter. MADAVA NAIKAN с. APPAVU NAIEAN 
[3 Mad., 894 
229. Liability of 


adopted son or of the estate in his hands for a loan 
raised by his mother for the benefit of the estate.— 
Н, a widow, who, in default of issueto her husband, 
was in possession of his deshgati inam, borrowed money 
from the plaiutiff on an ordinary bond for the ригрове 
of paying the Government assessment therton. She 
subsequently adopted a sou (the defendant), and 
died. The plaintiff sued the son to recover the moncy 


` from him personally, and also sought to make the 


deshgati inum liable. Held that the plaintiff could 
uot recover his debt either from the defendant per- 
sonally or from the deshguti inam in his possession, 
His only remedy was against H's property (if any) in 
the hands of the defendant. GapGzPPA DESAI г. 
Арал Jivanrao .  .lL.R,3 Bom., 837 


(d) SETTING A8ILE ALIENATIONS, AND WASTE, 


230. :— — —— Suit to set aside alienation 
by widow ав tenant for life— Effect of peti- 
lion as passing property.—By a petition filed in 
1830, №, в Hindu, asked that certain property specie 
ficd в schedule to the petition which had up to 
date been in possession of himself and his ancestors, 
should he placed in the Collectorate book in the name 
of his daughter D. and that on her decease her 
daughters and other heirs should be heirs, In 1837, 
N acquired shares in a mouzah called К. Не dicd 
in 1838, and the petition was subsequently held by 
the Privy Council to be в testamentary instrument. 
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D sold the shares in mouzah К, and invested the 
proceeds in another mouzah. In a suit by a son 
of D's daughter against the purchasers to act aside 
the sale by 2, the Subordinate Judge held that 
he was bouud, in the first instance, to repay the 
whole of the purchase-money to the defendants. He 
further held that the after-acquired property passed 
by the petition, The High Court upheld the first 
finding of the Subordinate Judge, but expressed & 
doubt (if not being necessary to decide the point, as 
there was no cross-appeal), whether the petition could 

ss after-acquired property. SHEWAK RAM v. 

IOWANI BUKSH SINGH. . 6C. L. В,, 140 


231. Suit to set aside alienation 
—Validity of alienation.—Where a Hindu brought 
upa boy, and, treating him as his son, purchased 
estates for, and inthe name o № son, but subse- 
quently for some rosou got his wife's name recorded 
in respect. of such estates,—Held that, if the record 
of name in favour of the wife was effected during the 
minority of the son, it was invalid, or if otherwise, 
then the wife must be considered as having derived 
le from the son and not from her husband, and 
in cither case she was competent to transfcr it to the 
son, and under such circumstances the transfer made 
by her was not illegal under the Hindu law. Now. 
вот Rar ©. BHAGMANEE . . . 3 Авга, 5 


232. — — — Alienation in contempla- 
tion of adoption.—The power of a Hindu widow, 
with authority from her husband to adopt, to make 
bond fide alicnations which would be binding on the 
roversioners if no adoption took place, is not affected 
or curtailed by tho fact that it is exercised in contem- 
plation of adoption aud in defeasance of the right of 
the son who is about to be adopted. LAKSHMANA 
Ваг с. Laxsomaoar . L L. R, 4 Mad, 160 


233. — — —— Alienation by conditional 
sale— Rig to question validity of sale.—A condi- 
tional sale ів an alicnation, the validity of which a re- 
versioner to a Hindu widow is by Hindu law entitled 
io question. Оріт NARAIN SINON г. Риовм MAH- 
WOK 4 9s от x WEBS 


934. — — — Bale without legal neces- 
sity — Rerersioners.— R,a Hindu, had two daughters 
by his wife К. One daughter married 5 and died in 
K’s lifetime, leaving two sons, the defendants. The 
other daughter was alive at the date of suit. On the 
death of her husband, X succeeded to his estate and 
sold some land to S without adequate necessity. S 
mortgaged this land to T. Held, in asuit by T after 
the death of S and X against the defendants to 
enforce the terms of the mortgage, that the defendants 
were entitled to object to the validity of the sale to 
their father by К, in their own right, in answer to 
Тов claim. The restrictions on the father’s power to 
alienate ancestral property аге incidents of co-parce- 
nary, whereas the right to sell possessed by в widow 
is but а qualified power given for certain specified 
purposes over the reversion created by law in favour 
of the ultimate male heirs, KARUPPA THEVAN r. 
ALAQU PILLAI , . . LLE, 4 Mad., 158 
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335. Form of alienation —Sale 
оғ mortgage— Хесе; —There ів noruleof Hindu 
law which compels a widow alienating a portion of her 

husband's property to have recourse to a mortgage 
instead of to sale to raise funds for her maintenance. 
‘The question whether she has exceeded her powers or 
not depends upon the necessities of the case. NABA- 

KUMAR HALDAR г. BHABASUNDARI DEBI 
B. L. R., A. C, 175 


336. — — — Buit by reversioners to set 
aside deed of sale— Necessity—Selling larger 
part of estate than necessity justifies—Sale where 
mortgage could suffice.—In a suit by reversioners to 
sct aside в deed of sale by в Hindu widow of part 
of her husband’s estate, on the ground that the 
money which it was necessary to raise could have been 
raised by other means, it was held that, if the widow 
sold а larger portion of the estate than was necessary 
to raise the amount which the law authorized her to 
raise, the sale would not be absolutely void as against. 
the reversioners, who could only sct it aside by paying 
the amount which the widow was entitled to raise 
with interest. Held also that, if & widow elects to 
scll when it would be more beneficial to mortgage, the 
sale cannot be act aside, as against the purchaser, if the 
widow aud the purchaser are both acting honestly. 
Puoon Снохр LALL о, RUGHOOBUNS SUHAYE 

[9 W. B., 107 


987. —  — — Re-payment of purchase- 
money to set aside sale.—A sale by a Hindu 
widow of her husband's estate, under legal necessity, 
cannot be ect aside upon payment of the amount 
which it was necessary for the widow to raise, or 
in the proportion which that sum bears to the amount 
for which tho estate was sold. SUGEERAM BEGUM 
v.JupposUwsSUHAYR — . . 9 W. BR, 884 


238, —— ——- Re-payment of sum spent 
for legal necessity—Suit to set aside mortgage 
—Alienation by daughter—Legal necessity.—The 
daughter of a Hindu, while in possession of the pater- 
nal estate, borrowed & large sum of money under 
а mortgage of portion of the estate, Part only of 
the money borrowed was devoted by her to the relief 
of legal necessity. After her death, the next heir sued 
the mortgagee to recover the property , 
and to sct aside the mortgsge-deed. The Courts 
below gave decree for possession to the plaintiff upon 
repayment of the amount actually spent in the relief 
of legal necessity. Such decree upheld on appeal. 
Laut PANDAY v. SRIDHAR Dgo NABAIN 

15 В. L. R., 176: 13 W. R., 457 

239. Suit to set aside sale—Sale 
for more than amount of necessity — Ancestral debt 
—Necessity.—A died leaving В, в grandson by a son 
deceased, C, the widow of another son deceased, and 
D and E, sons, him surviving. All four held 
separate possession of their respective shares in the 
estate. C eold her share for R995 to pay off a debt 
of 4’sof R670. Dand E having waived their rights, B 
sued as reversioner to set aside the sale made by С. 
"Held that C did no wrong in selling her share to pay 
off the debt, and the mere fact that she sold 16 for 


| 
| 
| 
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moro than the amount of the debt did not render the 
sale invalid, Lata CHATRANARAIN г, UBA KUNWARI 

(1 B. L, R, A. C., 201 
240. — — — Suit for rent by alienee of 
widow—Suit for rent—Title—Possession by 
swidow.—In a suit for ront by a patuidar, who claimed 
under a lease granted to him by a Hindu widow whose 
husband had died leaving a will, which gave the widow 
no power to alicnate the property, —Held the suit was 
properly dismissed, and that there was no necessity 
for the Judge to enter into any question of possession 
by the widow. Ванев MADHUB GHOSE e. THAKOOR 
Doss MUNDUL 
(8. L. R., Sup. Vol, 688: 6 W. R., Act X, 71 


TILLESSUREE KOER v. ASMEDH KOER 
[24 W. 


341. Waste—Reversi 

Manager.— Waste on the part of a Hindu widow in 
gaon being proved, it is not competent to the 
rt to put the reversioner in possession, assigning 
maintenance to the widow. A manager should be ap- 
Pointed to the estate accountable to the Court. The 
reversioner may be appointed such manager. МАНА- 

BANI o. NUNDOLAL MISSER 
[1 B. L. В, А. С. 27: 10 W. R., 73 


343. 


Rerersionary 
heirs, 


-А conveyance by а Hindu widow, for other 


than allowable causes, of property which has descended 
to her from her husband, is not an act of waste 
which destroys the widow's estate and vests the pro- 
rty in the reversionary heirs, and the conveyance is 
inding during the widow's life. The reversionary 
heirs will not be precluded, even during the lifctime 
from commencing в suit to declare that 


of the wido 


and is therefore not binding beyond the widow's 
life; nor will the reversionary heirs be deprived, 
during the widow’s life, of their remedy. ist the 
grantee to prevent waste or destruction of the pro- 

jy, whether moveable orimmoveable. GOBINDMANI 
HAMLAL BYsak. KALIKUMAR CHOWDERY 
ж, Rawpas SHAHA. GAURHARI GUI о. PEARI D; 
Млсноовли Sgn c. GAURHARI GUL 

[B. І. R., Вир. Vol, 48: W. R., Е. B., 165 


LALLA CHUTTUR NARAIN v. WOOMA KOOWARER 
[8 W. R., 978 


243, — — — — — Attempt at false 
adoption.—An attempt at a false adoption of а son 
is not an act of waste such as would render & widow 
liable to the penalty of absolute forfeiture of the 
property for the benefit of reversioners. Комоь 
Мохев ПовзвЕ с. ALHAMMONEE DOSSEB 

СУ, R., 356 


344. — Extravagance 
of widow~ Necessity, Proof of.— Merc extravagance 
on the part of a Hindu widow will not affect the 
rights of one advancing money to her on the security 
of her husband's property if it be proved that the 
loans were advanced for necessary purposes. MATA 
Равана о, BUAGEEEUTEER — 25 B N, Woy 78 
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945. — — — — — l Rerersionera— 
Cause of action.—If reversioners can make out в 
distinct саве of waste by the widow and of positive 
fraud by her on her husband's estate and on them- 
selves, they may bring в suit to have the estate pro- 
tected and to have the widow removed from the 
management. Reversioners can maintain such a suit 
even if they are not the nearest reversioners, if the 
nearer reversioner is implicated in the alleged fraud 
or waste. A reversioner cannot, during the widow’s 
lifetime, get в declaration that ho as next reversionary 
heir is entitled to succeed to the property on her 
death. Sama SOONDURER CHOWDHRAIN e. JU- 
MOONA CHOWDHRAIN — . . 94 ' W.R.,80 

I —— Widow refusing 
to have anything to do with property— Appointment. 
of mamager.—À Hindu widow held her husband's 
property till within twelve years of the date of suit. 
At that time one of the defendants claimed the pro- 
perty as belonging to his own separate talukh ; and 
sho thereupon gave it up, aud ever since refused to 
enter on it. Ina suit by the reversionary heir of the 
husband to have tho title declared, and to obtai 
possession of the property,— eld that the possession 
of the defendant was adverse to the widow and rever- 
siones; that the reversionary heirs, therefore, had 
aright to sue for a declaration of their title at any 
time within twelve years from the date of the adverse 
possession; that as the widow refused to have anything 
to do with the property, and the reversioners had uo 
right to possession till after the death of the widow, 
the proper course for the Court to adopt was to appoint, 
a manager to collect the assets of the estate, who 
should account for them to the Court ; and the Court 
should hold them for the benefit of the reversionary 
heir, Ranma Mouvx DHAR e. Raw Das Day 

[8 B. L. R., А. C., 362: 24 W R., 86 note 


See Guwzen Durr v. LAL Murtss Коовв 
07 W. k,n 

—— ——-— Suit by revere 

sioner to set aside deeds, А Hindu widow executed 
deeds of gift, in which her late husband's mother, tho 
nearest reversioner, concurred. After the death of the 
widow, but in the lifetime of the mother, the next 
presumablo reversioner sued to sct aside the deeds 
and for posscssion. Held that the suit was good so 
far as it sought to set aside the deeds ; and the mother 
having died before decree, that no objection could be 
taken to the suit on the ground that the decree gave 
possession to the plaintiff. Gora Siwon ©. Rao 
Komux мон. Rao KURUN SINGH e. MAHOMED 
Тув Аш Кнан . . 10В.1.8.,Р.С.1 
14 Moore’s І. А., 176, 187 


348. Reversioner or 
purchaser—Allegation of waste—Whero moneys 
deposited in Court had been drawn ont by a party on 
the admission of the opposite party, and the latter 
sued on the allegation that, as the former had been 
declared by в decree of Court to have only a lifo- 
interest in the property in dispute, the money which 
represented that property ought to be so tied up as to 
Prevent defendant from wasting it, it was held 
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(following a decision of the Privy Council in furry 
doss Dutt у. Uppoornah Dossee, 6 Moore's I. Ay 
433) that it was not eullicient to allege that defen- 
dant was committing waste; the suit would not 
unless some act of waste threatening the corpus of 
the property were proved. BUDHUX г. Рольоов 
Romas . . . . 9.6, 862 


. ——— Rerreraioners 
—Payment of money out of Court to Hindu widow. — 
A decree was mude in favour of А, a Hindu widow, 
in a auit brought by her against B C, which declared 
that she was entitled to one-fifth shareof the accumu- 
lations of the estate of the father of her husband from 
his death to the death of her hushand, to he held 
by her as a Hindu widow, and to one-fifth of the sub- 
sequent accumulations absolutely. Execution of tho 
decrce was taken out, and the sum to which A was 
declared entitled was paid into Court by B C in 
March 1869. Macrnzxsov, J., in delivering judy- 
ment, expressed a doubt whether the suit was brought 
for the benefit of the plaintiff, and stated that he 
would consider any application to protect any rights 
the reversionary heirs might have in the amount 
received by the plaintiff. No steps, however, were 
taken by В C, by suit or otherwise, to protect the 
interests of the reversionary heirs in the sum paid into 
Court, but on X’s applying in March 1871 to 
have the money paid to her out of Court, В C, on 
behalf of himself as reversionary heir, filed an atfida- 
vit in opposition to Кв application, charging her on 
information and belief with lending an immoral life, and 
of having assigned half the amount in Court to H S, 
and expressing. his apprehension of waste, and that, 
if the money were allowed to be taken out of Court, it. 
would be lost to the reversioners, Held that К was 
entitled to have the money paid ont of Court to her. 
BISWANATH CHANDRA v. KHANTOMANI DASI 

[6 В. L. R., 747 


250. ——— — — — Suit by rever- 
sioners to set aside alienation—Necessity.—A Hindu 
died in 1808, leaving five sons, and possessed of coni 
derable property. In 1813, the four younger sons 
obtained a decree for partition against their elder 
brother, but themselves continued to live together as 
а joint Hindu family, and so.did their widows after 
their death. After the death of the widow of one of 
the brothers, J D, the widow of another brither, 
brought a suit for partition; but subsequently, by 
the consent of all partics, the matters in dispute were 
referred to arbitration, and an award was made as 
follows: * Selling their (the widows’) respective rai 
i, or house, they will pay the costs of their 
respective vakcels; in that way the land, bati, or 
house that shall remain, with the procecds belonging 
to their respective shares, the raiment and fo d of 
C D (the widow of another brother) and J D will be 
supplied during their lives; they will be unable to 
makea gift, sale, cte. ; should the proceeds of the land, 
bati, or house not be sufficient for their ford and 
raiment and for the purity of their reapective hus- 
bands in a suitable manner, the jetta dharma, then 
showing gcod reason, regulation, conformably to the 
dharma shastra what is expedient as necessary 
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HINDU LAW—ALIENATION—concluded. 
6. ALIENATION BY WIDOW —eoncluded.. 


according to usae, informing the other shareholders, 
they shall be able to sell the raiyati land, bati, or 
huse of their respective shares.” This award, which 
directed в partition according to the terms of в 
chinitnamah, or written description of the land, which 
was executed by all the parties, was made в rule of 
Court on 26th July 1858. J D took possession of 
her husband's share of the estate, some portion of 
Which she alienated. In а suit brought by the 
reversionary heirs against J D and the purchasers of 

what she had sold, it was alleged that the alienations 
hout necessity and contrary tothe award, and 
prayed that they might be declared void as 
the reversionary heirs, and that J D might be 

restrained from further alicnatic Held that the 
suit could be maintained in the lifetime of J D. Ав 
there was no waste proved, the prayer for an injunc- 
п to restrain further alienation was refused. 

KAMIKHAPRASAD Roy v. JAGADAMBA Dast 


[5 B. L. R., 508 
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See VENDOR AND PURCHASER—CAYEAT 
Емртов 2 Bom., 430: 8nd Ed., 406 


1. ASSIGNMENT OF CONTRACT. 


1. Right ofassignee to sue.—By 
Hindu law, the assignee of a debt can sue the debtor 
in his own name, KADARDACHA SARIB ©. RANGA- 
SVAMI МАК. 0... 1 Mad, 150 


— —— Small Cause 
Court, Madras.—According to Hindu law, not only 
is the beneficial interest in the subject-matter of the 
contract, but the contract itself. le. The 
assignee, therefore, may sue in his or her own name. 
This doctrine is applicable to saits brought in the 
Madras Small Cause Courts. VgwBAKCM SOMAYA- 
GBEE JANAKES AMMAL v. MOONESWAMY CHETTY 


[4 Mad., 170 
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HINDU LAW—CONTR ACT —confinued, 
2. BILLS OF EXCHANGE. 


8. ——— Notice of dishonour- Suits 
between endorser and endorsee.— Semble—Notice of 
dishonour as between endorsee and endorser on bill 
transactions among Hindus is not necessary, unless by 
want of it the endorser would be prejudiced. Soxa- 
RIMULL о. BHAIRO Das JOHURRY 1 B. L. R., 431 

Gorat Das v. Аш ЗВ. L. Е., A. C., 198 


S. C, after remand, Аш v. боғаь Das 
[18 W. R., 420 


See ANUNT RAM AGURWALLA о, NUTHALL 
(21 W. R., 68 


4. ——__________ Eeidenee of си 
tom.—Quare—Whether notico of dishonour of a 
bill of ‘exchange is necessary as between Hindus. 
Semble—It is a point to be determined by evidence 
of custom. SUMBOONAUTH GHOSE v. JUDDOONAUTH 


Снаттавјяв . . + Cor, 88 
See Piave о. Goran Вам. . 1. В. 16 
5. Omission to give 


notice—Discharge of drawer.—The omision by 
the holder to give notice of dishonour discharges the 
drawer of a hundi from liability. Уввтом LALL v. 
SuzoCmvxs . . о’, ЗМ. В, 914 


6. ——____________ Rues of English 
law.—Although the strict rules of English law as to 
bills are not applicable to hundis, notice of dishonour 
or non-payment must be given within reasonable time 
to enable the drawer or endorser to protect himself 
against the claims of subsequent endorsers. TULSHI 
Вано r. NURSINGRAM . . — 19 C. L. R., 838 


8. BREACH ОР CONTRACT. 


T. Action for breach of con- 
tract—Act XIV of 1840.—Act XIV of 1840 did 
not apply to contracts between Hindus. By Hindu 
law в purchaser may recover in an action for breach 
of contract to deliver ode not only double the earne 
est-money, but also damages for the nou-delivery. 
ALYAR CERTTI v. VAIDILANGs Снвтті . 1 Mad, 


4. GRANT OF LAND. 


8. —— —— Verbal grant of land fol- 
lowed by possession— Validity o) fransfer.— 
By the Hindu law a verbal grant of real estate is good 
if followed by possession by the grantee. The gran- 
tors of real estate were Hindus and the grantees the 
East India Company. Held that, as the Hindu law 
which governed the grantor’s rights allowed в verbal 
grant, the law of the grantees regulated the matter, 
and as there was possession under the grant by the 
grantees, the grant was valid, Dox р. SEBs KRISTO 
т, Kast INDIA Company . 6 Moore's L A., 267 


See HuRRISH CHUNDER CHOWDHRY о. RAJENDER 
Елановв Вот CHOWDERY 18 W. R., 298 


and ANONYMOUS . 1 Ind, Jur, O. &, 135 
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HINDU LAW—CONTRACT—continued. 
5. HUSBAND AND WIPE. 


9. Liability of wife for debt 
contracted during coverture—Widow—Re- 
marriage— Liability of widow who has re-married 
Sor debt contracted during widowhood—Stridhan.— 
‘A Hindu woman who was в widow when she executed 
а money bond, but has subsequently re-married, is 
personally liable for the debt. Her liability is not 
restricted merely to her stridhan. "NAHALCHAND v. 
Bar Sarva . . LL E. 6 Bom, 470 


10. – Liability of wife, Extent of 
—Stridhan.—A Hindu married woman who contracts 
jointly with her husband is liable to the extent of her 
ttridhan only, and not personally, NAROTAM e. 
мнк .’°. . ЕН. 6 Bom, 478 


1L —-—-- Liability of wife for neces- 
saries— Presumpiion of agency for husband.—In 
case of husband and wife living together, the pre- 
sumption is that the wife is thc husband's agent for 
contracting debts for the necessities of the family. 
Per Виттьявтон, J.—But by Hindu law perhaps this 
presumption is not eo strong as it is by English. 
VRRASVAMI CHRTTI v. APPABYAMI CHETTI 
[1 Mad., 375 
12, — — —— Liability of wife for debt— 
Wife voluntarily separated from hushand.—Under 
the Hindu law, a wife who has voluntarily separated 
from her husband, without any circumstances justi- 
fying her separation, is liable for debts contracted by 
her (even for necessaries), although without her huse 
band's cousent; but her liability is limited to the 
extent of any stridhan she may have. Bom. Sp. Ap. 
261 of 1881 (decided 2nd February 1863) and Вот. 
Sp. Ap. 461 of 1869 (decided 17th January 1870) ap- 
proved and followed. NATHUBHAT BHATLAL e. JAY- 
нав Вал . * ^ LL. В.,1 Вош. 191 


18. — ———- Hindu married woman, Ef- 
fect of joint and separate contract by—sStri- 
dhan— Separate property.—A contract entered into 
by а Hindu married woman jointly with her husband 
and separately for herself must, in the absence of 
special circumstances, be considered as entered into 
with reference to her stridhan, which is analogous to 
& woman's separate property in England. Govinpat 
Kami e. LAKHMIDAS NATHCBROY 

[L L. R., 4 Bom., 818 

14. ———— Liability of husband for 
wife's debts.—A husband (Hindu) is not liable for 
a debt contracted by his wife, except where it has 
bcen contracted by bis express authority, or under 
circumstances of such pressing necessity that his 
authority may be implied. Pusi e. MAHADEO PRA- 
BAD E F . LL R, 3AL, 123 


15, -—— Coverture, Effect of— English 
law.—The proposition that everything acquired by a 
woman during coverture is the property of her hus- 


band has no foundation in Hindu law. RaxAsAMI 
PADRIYATCHI с. VIRASAMI PADEIYATCRI 

[3 Mad., 379 

16. ———— Hindu wife—Transaction in 


her own name— Wife's right to sue without joining 
Aushand—Presumption аз to separate properiy— 
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HINDU LAW—CONTRACT—continued. 
5. HUSBAND AND WIFE—concluded. 


Onus of proof—Benami transaction,—A Hindu wife 
living with her husband brought a suit on a deed of 
mortgage executed in her favour. Meld that to 
enforce her rights under the deed she need not join 
her husband. ‘That it ia not necessary for her to 
show by evidence that she has separate property or 
separate business, That in Hindu law there is no 
presumption that transactions which stand in the 
name of the wife are the husband's transactions. 
MANADA SUNDARI Dani c. MAHANANDA SARNAKAR 
[2 C. W. N., 367 


17, — — — Deed of separation— Agree- 
ment without consideration —Contract Act (IV of 
1872), 2. 25 (i).—By a registered deed executed by 
the defendant in favour of the plaintiff, his wife, 
after reciting certain quarrels and disagreements, 
none of which indicated such a condition of affairs as 
would warrant the wife, under the Hindu Law, in 
claiming в separate residence and maintenance from 
her husband, he promised to pay her for а separate 
residence and maintenance. On a suit by the wife 
for arrears of maintenance due,—Held that there 
was no consideration moving from the wife, for the 
promise by the husband ; it was a voluntary arrange- 
ment on the part of the husband, and the present suit 
could not be maintained. That в, 25 of the Con- 
tract Act did not apply, the consideration of natural 
love and affection being directly opposed to the re- 
citals in the document. RAJLUKNY DABEE r. BHOOT- 
жатн MookzmigR . . . 4С. W. N., 488 


6. LIEN. 


18. —— t of title-deeds of 
land in Island of Bombay— Creation of lien.— 
A'lien created by verbal contract aud deposit of title- 
deeds of immoveable property in the Island of Bom- 
bay by a Hindu in favour of a Hindu upheld. 
Srvanpas KESHAVJI v. FRAMJI NANABHAI 

[7 Bom., О. C., 45 


7. MONEY LENT. 


Demand, Money payable 
tion—Cause of action—Where в sum 
lent at interest, the principal to be payable on 
demand, feld per NORMAN, J., that by Hindu law 
а demand will be necessary, and limitation would run 
from the date of the demand. — BRAMMAMAYI DASI 
v. ABHAI CHARAN CHOWDHRY 
[7 B. L. R., 489: 16 W. B, 164 
Contra, PARBATI CHABRAN Моокнввлт v. RAM- 


NARAYAN MATILAL 
[5 B. L. R., 896: 16 W. R., 164 note 


8. MORTGAGE. 
20. ——— — Mortgage of future crops— 
Validity of mortgage.— Quere—As to the validity 


in Hindu law of a mortgage of future crops. KEDARI 
BIN RANU v. ATMARAMBHAT . 8 Bom., A. C, 11 

9$1.— ———— Mortgage without poss: 
sion—Validity of morigage.—A mortgage with- 
out possession is not by Hindu law abeolutely invalid, 
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HINDU LAW—CONTRACT—vcontinued. 
8. MORTGAGE—concluded. 


but is binding between the mortgagor and mortgagee. 
CHINTAMAN Вплвкав v. SHIVRAM HARI 
[9 Вош., 304 
See KuISHNAJI NARAYAN v. GOVIND BHASKAR 
(8 Bom., 275 


22 — — — — — — — Law in биге. 
tal— Priority — Registration— Notice.— The rule of 
Hindu law that a mortgage with possession takes 


precedence of & mortgage of & prior date, but un- 
accompanied by possession, does not apply to Guzerat. 
Where in Guzerat the defendant, a puisne mortgagee, 
in ion had notice of plantiff's prior mortgage, 

claim the 


posse 
the defendant was held not entitled to 

benefit of the above rule of Hindu law. Registra- 
tion could not of itself alter this rule of Hindu law 
except so far as effect may be given to it by statute, 
and registration secures the same object which the 
Hindu law intended to secure by requiring possession, 
tiz., notice to subsequent incumbrancers of the exist- 
ence of a prior incumbrancer. Штондвам DAYARAM 
е. Rani Jaca . . . 11 Bom., 41 


9. NECESSARIES. 


33. — — Power of widow entitled 
to maintenance to bind heir for neces- 
ват1ев.— There is no rule of Hindu law which recog- 
nizes any authority in а widow entitled only to main- 
tenance to make contracte for necessary supplies bind- 
ing upon the heir in possession of the family pro- 
perty and liable to maintain her. Ramasamy AlYAN 
т. MINAKSHI AMMAL . . 3 Mad, 409 


10. PLEDGE, 


94. —- Accidental destruction of 
property pledged.—By the Hindu as well as 
by the English law, & creditor in whose hands & 
pledge has accidentally perished is notwithstanding 
entitled to recover his debt in the absence of an agree- 
ment to the contrary. VITHORA VALAD UXBA е. 
Снотл LAL TUKARAM . . T Bom., A. С., 116 


11. PRINCIPAL AND SURETY. 


35. — — — Suit against surety—Prinoi- 
pal not swed.—A suit may be maintained against а 
surety, according to Hindu law, although the princi. 
pal debtor has not been sued. Totakor SHAN- 
GUNNI MENON v. KURUSINGAL KAKU VARD 

(4 Mad., 190 


12. PROMISSORY NOTE. 


36. _—__- Consideration—Document not 
importing consideration.—In a suit under the Bills 
of Exchange Act to recover R1,200 on a promissory 
note, — Held by Peacock, C.J., that the suit, being be- 
tween two Hindus, must be decided by Hindu law, 
By Hindu law a promissory note does not import con- 
sideration, and therefore, where it was proved that 
the defendant actually received only R700, that 
sum was all the plaintiff was allowed to recover, 
RAMLAL MOOKERJEE с. HARAN CHANDRA DHAR 

(8 В.І. E., О. C., 130 


{ 3937 ) DIGEST 


HINDU LAW-CONTRACT -conelwied. 
13. SALE. 

E Bale of expectancy— Validitu 
of sale-—Quere—Whether under Hindu law an 
expectancy may be the subject ofa valid sale, Doors 
CHAND v. Віка Вооком LAL AWASTI 

[10 C. L. R., 61:6 С. L. R., 528 


14. TRANSFER OF PROPERTY. 


————— Exchange of land— 
of written exchange.— By Hindu Iaw an cxe! 
Jands followed by pr sscssi- n need uot be evi 
writing. SembJe~In no case docs the Hindu law 
appear absolutely t» requiro writing, thongh as evi- 
dence it regards and inculeates а writing as (f 
additional free and value, MANTENA RAYAPARAI 
r.CumkUmr VixkATARA . > 1 Med, 100 

Curva SAMMAL г, ViuayawwAL 2 Mad., 37 


РАТАМУАРРА CHEITI т. ARUMGAM CHETTI 
[2 Mad., 26 


KRISHNA г. RAYAPPA SIANDHAGA 


Коокно г. Марно Doss 

(LN. W., Ed. 1878, 59 
29. — 
transfer of proverty.—No special mode of transfer is 
required by the Hindu law ; even a verbal transfer is 
sufficient. Hurrursman е, Suro Dyat. ВАМ 
Samoy v. 5пво Dyar. BALMOKAND е, SHEO DYAL. 
Bam Savoy v. BALMOKAND 


ÍL. R., 3 I. A., 259: 26 W. R., 55 , 


15. VERBAL CONTRACTS. 


80. — Verbal contract, Validity 
of—Registration Act—There is nothing in the 
Registration Act which rendere a verbal contract be- 
tween Hindus invalid or inoperative. HURRISH 
CnuwpzR CmowpnmY г. RAgENDER Kishore Roy 
Сножрнвї . . . с 18W. R., 293 


Doe р. SERBERISTO e. East INDIA COMPANY 


(6 Moore's L A., 267 
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| HINDU LAW—CUSTOM—c.atinued. 


Col. 
14. MARRIAGE . H . . + 8859 
15, MIGRATING FAMILIES . . . 8860 
16. PRIMOGENITURE . . . 8360 
17. TRUSTEE, SUCCESSION ТО . . . 8363 
18. Uncertain Соѕтом . 3263 


See ALBO UNDER THE PARTICULAR HEAD OF 
HiwpU LAW AS TO WHICH THE CUSTOM 
IS REQUIRED. 
See CASES UNDER MALABAR LAW— CUS- 
том. 


1. GENERALLY. 


L—-—-- Nature of custom— Jtequisi'es 
y vston.—A custom ія a rule which in a particular 
family cr a particular district has from long usage 


obtained the force of law. Tt must be ancient, cer- 
tain, and reasonable, and being in dero:uti m of the 
general rules of law muat be construed strictly. 
| MemPnsHAD r. SHEO улт. RAM ХАНОХ e, SHEO 
| руль Вльмокомь r. Snro Dyar, Raw Sanov 
| e. BALMOKUND 

Н [L R., 3 I. А. 259: 26 W. R., 55 


i Origin and force of custom- 
| ary law.— The question of the orizin and binding 
| force of cust тагу law discussed, and the authorities 
| upon the sul- ject cited and commented upon. TARA 

Cuasp e. ВЕЕВ ВАМ . 3 Mad., 50 


8. Operation of custom—Custom 
not judicially recognized, Authority of. А custom 
which h ver been judicially recoznized cannot 
prevail against distinct authority. — NARASAMAL v. 
BALARAMA CHARLU . 77. 1Mad, 490 

4. Effect of custom when proved 
to exist.— Where a custom is proved to exist, it 
supersedes the general law, , however, still 
regulates all beyond the custom. Sawras Kear 
т. DEORAJ KUARI . LL. R. 10 ALL, 878 

[L. R., 15 L À., 51 

B. —-— — Usage different from normal 
Jaw and custom — Ония of proving usage. — When 
amongst Hindus (and Jains are Hindu dissenters) 
some custom different from the normal Hindu 
Taw and nsaze of the country in which the property 
is located, and the parti lent, is alleged to exist. 
the burden of establishing ite antiquity and invari- 
ability is placed on the party averting its cxistence, 
and it should be proved by clear and unambignons 
evidence above s»spicion, Custom of adoption not in 
ordinary way всё up.  BHAGYANDASS TEJ VAL r. RAJ- 
MAL alias MinALAL LACHIMANDAs 10 Bom., 241 

e. — Evidence of custom varying 
general law.—W here it is sought to establish the 
existence of а custom, modifying or varying the 
general law, the kind of evidence that ought to be re- 
garded is evidence showing that the right claimed by 
custom жав more or less contested and the contest 
abandoned iy some vie who, if the eust.m bad net 
existed, wonld have been entitled ; or evidence show- 
ing that generally in the district the custom was fol- 
lowed to the exclusion of persons who, if it had not 
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HINDU LAW—CUSTOM—continued. 
1. GENERALLY—concluded. 


been for the enatom, would premmahly have enforced 
their right under the Eintal law, КАМА NAND 


е. SURGIANT I. L. R., 16 All., 221 
т. Evidence of custom— тете 
decision,—Held that amongst Avarw: 


а s of 
the Samozi rect of the Jain rel widow has full 
power of alienation in respect of the non-ancestral 
property of her deceased husband ; but that she has 
no such power in res f the property which is 
ancestral, Meld als» that. where а cnstom allez 
to he followed hy any rartienlar class of people is in 
dispute, judicial decisions im which such enstom has 
been recoznized яя the enstom of the class in question 
are gowl evidence of the existence of smeh enstom, 
Shen Sinth Rai v. Dakho, 6 М. W. 382: І. L. Ruy 
1 All., 698, referred to. Chofau La!l у, Chunnoo Lall, 
І. І. R, 4 Cale, 744, explained, Hoolas Rae v. 
Bhama: nreported, referred to in 6 N. W.. 396. 
and Behari Lol у. Nookhati Lal, unreported, referred 
in 6 N W. 399, commented upon. 5итмвнг NATH 
т. GAYAN CHAND . . L. R,, 18 AIL, 379 


2. ADOPTION. 


— — Custom not allowing adop- 
tion, governing a family not subject to 
Hindu law—Construction of gift—Burden of 
proof —Inkeritance.—A family in Bengal, affecting 
to be Hindu, bnt not Hindu by descent and origin, 
may be governed by customs at variance with Hinda 
law. A family tok ite origin in & tribe not Hindu, 
and its customs differed frm Hindu customs, The 
question having arisen whether succession in virtue 
of ad tion was consistent with, or was contrary to, 
the customs of the family, Held first that. with re- 
gard t^ the orizin and history of the family, the 
point fer inquiry was not whether the general Hindu 
law wae in this ense molificd hy а family custom. 
forbidding ad ption, but was whether, with respect. 
to inheritance, the family was governed by Hindu 
law or by customs not allowing an adopted вт to 
inherit ; secondly, upon the evdence that this family 
had retained, and was governed by, customs at vari- 
ance with Hindu law, and that, whatever Hindu cus- 
toms mizht have been introduced into it, the custom 
of succession upon adoption had not. Whether, if 
the family had heen shown to be Hindu out and ont, 
save only special customs. the evidence would have 
been sufficient to prove a special custom was not the 
question. Meld alao in reference to the burden of 
proof that, in a suit brought to maintain the plain- 
tiff’s title as heir against ndant. who relied upon 
an adoption as defeating the title of the plaintiff, the 
burden of proving the adoption to be permitted by 
the family custom was upin those who allozed it to 
be an; wherens, if the family had been generally gov- 
erned by Hindu law, the onns wonld have been on 
those who alleged the exclusion of the right to adopt, 
anth Singh v. Ram Churn Majmoadar, 

. p. 20, referred t. aa showing that 
ioe Е a p family there might be & custom. 
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HINDU LAW - CUBTOM -continued 
2. ADOPTION —continued, 


which barred inheritance by adoption. 
Den Rarxar e. Razeswar Das 

[L L. R., 11 Calo, 468 

L.R,I9I A, 78 


Ө. ————— Adoption by untonsured 
widow—Fridence of custom—Custom of easte— 
Opinion of caste expressed at meeting— Validity 
of adafion,—For the purpae of proving 
that hy the cnatom and in the opinion of the Dai- 
vadnya caste an adoptim by an untonsured widow 
was invalid, evidence was tendered to the following 
—(1) that there had been many instances of 
adoption in the caste, and in every such case the 
adopting mother had nndergone tonsure, and that 
there had been no instance the other way; (3) that 
the caste wns divided in opinion as to the validity 
of the adoption, but that at a meoting of the caste it 
was declared by a larze majority that the adoption 
ja invalid. The Court refused to allow such evi- 
dence to be called, holding that it would merely 
prove what the Court, in the absence of evidence 
to the contrary, wonld assume to be the case, riz., 
that the widows of the caste usnally or invariably 
followed the dictates of the Hindu ceremonial or 


FANDRA 


their heads, and that it would prove nothing more; 
and with regard to the opinion of the caste, that 
such opinion, even if expressed by a majority at 
& caste meeting, as it would not of course be bindi 

upon the Court, ought not to affect its judgment. 
ВАтл VINAYAKRAV JAGANNATH | SHANKERSETT 


т. LAKSHMINAT I. L. R., 11 Bom., 381 


10. ——-—— Plurality of adoptions— 
Dancing girl caste—Immoral or illegal purpose of 
adoption. As a matter of private law, the class 
of dancing women being recoznized by Hindu law 
as a separate class having a legal status, the usage 
of that class in the absence of positive legislation 
to the contrary regulates richts of status and of 
inheritance, adoption, and survivorship. A dancing 
woman adopted two daughters, of whem the latter 
was adopted in the year 1854. It was found that 
the custom obtaining among dancing women in South- 
ern India permits plurality ef adoptions. Held, on 
second appeal, that the danchter subsequently adopted 
succeeded to the adoptive mother in preference 
to the son of the dauzhter previously adopted. 
МоттокАххг о, PARAMASAMI 

L. В., 13 Mad., 314 


1L Adoption by temple dancing 
woman—Right of adopted daughter—Right of 
suit—Adoption made with intention of prostituting 
minor —Penal Code, s. 87: Suit by the adopted 
daughter of а temple dancing woman, deceased, to 
compel the trustees of the temple to permit the per- 
formance of a certain ceremony, in view to her entere 
ine on the duties and emoluments attached to the 
«ео of her adoptive mother. On second appeal, the 
Hizh C mrt directed the return of & finding on the 
issue whether the plaintiff's adoption was valid — 
Fresh evidence was taken, and the finding was that 
the adoption was made with the intention? that the 
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2. ADOPTION—continued. 
girl should be prostituted while she was still а minor, 
Held that the suit was not maintainable on the 
“ground that the adoption of the plaintiff was made 
With a criminal intention, KAMALAESHI г. RAWA- 
BAMPCHuETM . . LL, R., 19 Mad, 127 


12. — — — Adoption for illegal purpose 
—Deradasi.—The plaintiff smed as the adopted 
daughter of а deceased dancing woman to recover а 
share of the property left by her. It appeared that 
the adoption of the plaintiff, which took place in 
1871, when she wns six years old, was made with the 
intention of bringing her up to practise prostitution 
even during her minority, Held that the adoption 
was invalid. SANJIVI v. JALAJAKSRI 

(LL. R., 91 Mad., 289 


Adoption among Saraogi 
Аа в of Barh—Jains, Customs of, and 
Jaw governing.—Where a custom to the effect 
that the widow of a sonleas intestate (amongst the 
Sernogi Agarwallas of Barh) takes an abs бо interest 
in his property is set up, it must be shown by the 
olearcst and yuvariable evidence that that particular 
custom applied to the particular place where the 
parties resided. Held in this case that no such 
custom had been proved to be prevalent amongst the 
Jain Agarwallas of the province of Bengal. Uu]ess 
в custom be proved to the contr ry, Juins are governed 
by the Hindu law of inheritance, aud ordinarily the 
Mitakshara school of law would be applicable to them. 
Bhagvandas Tejmal у. Rajmal slias Hira Lal 
Lachmidas, 10 Вот. Н. С. R., 241; Mahabeer 
Pershad v. Kundan Koer, 8 W. R., 116. followed. 
Sheo Singh Rai у. Dakho, 6 М. W. Р., 382, dis- 
tinguished. Mawprt Korr г, Proot Crayn Lat 
[2 C. W. N., 154 
1 — -- Adoption by widow of 
Oswal Jain sect without authority of hus- 
band—Customs regulating personal rights and 
status of family—Effect of conversion from one 
sect of Hinduism to another.—The adoption of the 
tenets of another sect of Hinduism will not neces- 
sarily affect the laws and customs by which the per- 
sons] rights and status of the family were originally 
governed ; therefore, in the absence of evidence to 
the contrary, the custom which enables a Jain widow 
of the Oswal caste to adopt a son without the express 
Or implied authority of her husband will not be 
affected by the conversion of the family to Vaishna- 
vimm. Padmakumari Debi Chomdhrami v. Court 
of Wards, I. L. R., 8 Calc., 802: L. В.,8 I. A., 229, 
distinguished. — Bhoobun Moyee Дема v. Ramki- 
shore Acharjee, 8. W. R., P. C, 15:10 Moore's I. 
An 279. and Puddo Kumaree Debee v. Лида 
Kishore Acharjee, Г. L. R., 5 Cale 615, referred to. 
Маме CHAND GOLECHA e. JAGAT SETTANI PRAN 
Комаві Brat Я . LL. R, 17 Cale, 618 
15. — — —— Adoption, Caste custom pro- 
hibiting—Kadwa Kunbi caste at Ahmedabad — 
Conscience of the members cf the casta — Nature of 
proof vequired—Uniform and persisten? usage 
‘moulding the life of the caste.—A caste custom pro- 
hibiting widows from adopting is one which, before 
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2, ADOPTION—coneluded. 


the Court can give judicial effect to it, ought to be 
established by very clear proof that the conscience af 
the members of the caste had come to regard it ap 
forbidden. A caste custom having been set up in the 
Kndwa Kunbi caste at Ahmedabad prohibiting widows 
from adopting, a large number of witnesses were 
examined with respect to the custom, heir evidence 
showed that it had not been the practice in the caste 
for widows to adopt; but it also showed that there 
had been no caste revolution forbidding such adoption, 
On the other hand, it was established that there had 
been, qs в matter of fact, two previous adoptions by 
widows which were not actually impugned, and that 
the adoption in dispute had been attested by a large 
number of patels in the caste, Held that the evie 
dence, as а whole, led to the conclusion that “a uni. 
form and persistent usage bad not moulded the life of 
the caste? PATEL mat JEKISAN e. PATEL 


Махпат CuvxitaL =. L L. В.,16 Bom, 470 


16. Power = sonless widow to 
adopt & son without permission of husband 
—JIains—Saraogis—Tudicial decisions recognizing 
the existence of a di puted custom amonget the Jains 
of one place are very relevant as evidence of the 
existence of the same custom amongst the Jains of 
anther place, unless it is shown that the customs are 
different; and oral evidence of the same kind cs 
equally admissible. There is nothing to limit the 
scope cf the enquiry to the particular locality fn 
which the persons setting up the custom reside, 
Upon the evidence in the case, consisting partly of 
judicial decisions and partly of oral testimony, it was 
held that the custom that а sonless Jain widow was 
competent to ad.pt а son to her husband without his 
permissi^n or the c nsent of the kinsmen was sufi- 
ciently established, and that in this respect there was 
по material difference in the custom of the Agarwalls, 
Choreewal, Khandwal, and Oswal sects of the Jains; 
and that there was nothing to differentiate the Jains at 
Arrah from the Jains elsewhere, Held 
terms Jain and Saraogi 
Persian s. MaxpiL Dass 

[I. L. R., 27 Calc., 379 


3. AFFILIATION OF SON (ILLATAM). 


17. Status of affiliated son— 
Illatam or affiliation of a son— Districts of Bellary 
aad Kursool- "The enstom of illatam (ася 

) obtains among the Mototi Kapu or 
Keddi caste in the districts of Bellary and Kurnool. 
He who has at the time no son, although he may 
have more than one dauzhter, and whether or nct he 
is hopeless of having male issue, may exercise the 
risht of taking an illatam sonsin-law, For the раге 
poses of succession, the illatam son-in-law stands in 
the place of а son, and in competition with natural- 
born sons takes an equal share. Quare—(1) Whee 
ther a father with a son living is entitled to exercise 
the right. (2) If the father is dead, whether the 
power may be exercised by a surviving paternal 
grandfather ; and (3) whether the affiliation is effected 
by the introduction in the family or requires 


BPR? 
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8. APFILIATION OF SON (ILLATAM) 


— concluded. 
for ite completion marriage with a daughter. (4) 
Whether the atfiliation is analogous to Hindu adop- 
tion, except in so far that the illatam is reparded ax 
member of the family into which he is admitted. 
(5) Whether the illatam can demand partition. 
HaxvmaxtamMa v. ВАМ! REDDI 
(LL. R., 4 Mad., 272 
18. — — Rights of succes- 
sion in his natural family.— Under the custom «f 
illatam (affiliation of a sn inlaw) which obtains 
MR the R Pedda Кара caste of Vellore, 
h ben not thereby iose hie 
tate of his natural father’s di 
BALARAMI REDDI r. Pera REDDI 
. L. R., 6 Mad., 267 
19. - Illatam adoption—-Jnheri- 
fance.—There is no evidence that the custom cf 
the Kondarazn caste 
ХАКАВІМНА RAZU +. 
L L. R. 17 Mad., 287 


vided brother. 


VEKRABHADNA RAZU 


4. APPOINTMENT OF DAUGHTER. 


20. ——— Power to appoint daughter 
—Onus of proof—Delegation of porer.— The cus- 
du law, under which a father, | in default 
of male issue, might appoint a daughter to be as a 
son, or appoint her to raise а son for him, if not obs- 
Jete, as appears to be the opinion of the textewriters, 
shi modern times docs not seem to lu 
under the consideration of the Courts 
in India. Asmming the custom to exist, 
uch ла it breaks in upon the general rules of 
succession, whoever elaims by Vire f it to succeed 
as heir must bring wlf clearly in it, There 
seems to be no sufficient authority ror holding that a 
father may delegate the power to app: int. AE 
Sıxan v. Сосвт ор Warps . 15 B. 
[23 W. R., 409: L, R., 21. 


Affirming саве in High Court, 
[5 В.І. R., 442: 14 W. R., 117 


5. ASSAM, LAW IN. 


3L ———— Similarity to Bengal law— 
Absence of proof of custom—In the absence of any 
preof or custom to the contrary, the Hindu law in 
‘Assam is similar to that prevalent in Bengal. DEEPO 
Dasga e. бовікро DEB . 11 B. L. R., 181 note 
[16 W. R., 49 


6. CASTE. 


22. Ex; ion of member of 
caste under mista f fact and without 
notice.—In a suit relating to the management of 
the common property of the members of a Hindu caste, 
the plaintiff's right to ane was denied on the ground 
that, having vidated the rules of the enste, he had 
been expelled from it, Held (1) that it was «pen to 
the Court to determine whether or not the allege 
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HINDU LAW. CUSTOM- continued, 
6. CASTE— concluded. 

expulsion from caste was valid; (2) that if the plain- 
tiff had mt in fact violated the rules of the caste, but 
was expelled under the $ na-fide but mistaken belief 
that he had committed в caste offence, the expulsion 
was illegal and could not affict his rights. Per 
KERNAN, J.— А custom or usage of в caste to expel 
a mimber in his absence without notice en ог 
Cpportinity of explanation offered is not а valid 


custom, KxismwAsAMI — CHETTI r. — VIRASAMI 
CHETTI . . LL. R., 10 Mad., 133 
23,---- -- Powers of the head of а 


caste in respect of caste customs—Jurisdic- 
tion of Civil Court.—In n matter relating to caste 
customs over which the ceclesinstienl chief has juris- 
diction, and exercises his jurisdiction with due care and 
in conformity to the usage of caste, the Civil Courts 
cannot interfere, A gum as head of a caste has 
jurisdiction to deal with all matters relating to the 
autonomy of caste according to rceugnized caste eùs- 
toma The Queen v. Sankara, I. L. R 6 Mad 
351, and Murari v. Suba, I. І. R., 6 Bom. 725, 
cited and followed, (GANAPATI BHATTA г. BHARATI 


SWAMI . L. R., 17 Mad., 223 
7. DISHERISON. 
24. Disherison in favour of 


son-in-law— Keddi caste— ilegal custum.— The. 
custom ef the Reddi caste. according te which a father- 
in-law may disinherit his heir in faveur of а son-in- 
law, js bad, TAYUMANA REDDI r. PERUMAL CBETTI 


{1 Mad., 51 


8. ENDOWMENTS, 

25. —— —— Principle to be observed 
in dealing with Hindu endowments— 
Evidence of custom. The important, principle t^ be 
observed by the Courts in dealing with the constitu- 
tion and rules of religions brotherh eds attached to 
ertain, if possible, the special 
governing the particular c mmuuity 
ave bcecme the subject of litigation 
and to be guided by them. ‘The custom and practice 
in such matters is to be proved by testimony, А 
zamindar claiming a custeamary right to grant сопе 
firmation of the election of a mohunt must prove the 
cust: m; an пеки wledgment, taken in tr ubled times 
from the gu ian of an infant mohunt, of a zamindar’s 
customary right to control and remove the mohunt, is 
entitled to little, if any, weight as evidence of the 
сокі т, Мотто RAMALINGA SEDAN v. PERIA- 
NAYAGUM PILLAI . R11 A, 200 


26. — — — Dancing ach tached to a 
temple inheritance—Zemple endorment— Sw. 
cession fo. the office uf a dancing girl connected 
with such temple Publie policy— Right 
"The existence in India of dancing-girls in connec- 
tion with Hindu temples is according to the ancient 
established usaze. and the Court wonld not be justified 
in to recognize existing endowmente in 
conection with such an institution, Accordingly, 
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where the plaintiff sued. ан the ndopted danghter of a 
dancing girl attached to в temple, to redeem and have 
her right to manage the inam lands assigned us the 
remuneration for the temple etice recognized, but her 
claim was rejected on the ground that the adoption 
could not be recognized by the Civil Court,- eld 
that the plaintiff's suit should be allowed. The lands 
in question were not claimed as being the property of 
the last incumbent, but as a part of the endawment of 
the temple of which she had been the manager. The 
alleged adoption only had effect as no g the 
plaintiff to be successor in the management, and if it 
was the custom of the temple that the actual incum- 
bent of the orice of dancing zirl in the temple sh uld 
nominate her successor, the Courts of law co Иа net 
refuse to recognize it, such custom being recognized 
in the country, Tara NatkIN г. NANA LAKSHMAN 


[L L. R., 14 Bom., 90 


FAMILY, MANAGEMENT OF. 


27. Right to manage family — 
Fimily compact, Power of recucation of—Al iya- 
santana law Кади The question w 


9. 


South Canary, the or female, or 
only the senior is the de jure yajaman 
ЕЯ of the family, is not concluded by authority 
and cannot be determined without evidence of 
usage. Ву в family compact (between all the 
members of an Aliyasautana family) in settlement of 
disputes in the family, it was agreed that the senior 
male for his life should enjoy the possession of the 
family land and pr. tect the females. He/d that the 
senior female, assuming that she was de jure yaja- 
man, could not arbitrarily revoke this arrangement. 
Devo с. Devt LL R., 8 Mad., 353 
28. - Aliyasantana law— Yujaman 
—The rights of the senior member of the fumily 
being a female: —The senior member of on Aliyasan- 
tana family, if a female, is primi facie entitled to 
_the absence of a special 


the contrary, the mui м of the family affairs 
by another member is to be presumed to be by the 
eufferance of the ya:sman for the time bcing. 
MAHBALINGA t. MARIYAMMAH 


(LL. RB, 12 Mad, 462 
19. IMMORAL C! 


(OMS. 
Usages among dancing 


DIGEST OF CASES. 


giris (naikins)—Usage asa source of law- Fune- 


tions of Couris uf lum and of the Legislature in 
giring effect to usaye—dudicial decisione giving 
effect to wsaye.—Although the Courts in India. are 
Hound by charter to recoznize the “usages of the 
Gentus,” they are not Timited to the sile sense of the 
word ** usage” which shuts out all ameliorati: The 
practices of an abandoned class are, no doubt, в usage 
im the sense of a tolerably uniform series of acts, but 
they do not therefore spring from a consciousness of 
compulsion, but rather from mere habit, imitation, 
and ignorance, Such usage is net a law, for over it 


| 


(змив ) 


HINDU LAW—CUSTOM—continued. 

10. IMMORAL CUSTOMS—eontinued. 
presides the higher usaze of the community at large 
«approval it must have derived any conceiv- 
al validity, and in opposition to which it 
cannot subsivt; aud as the community comes to re- 
ize certain principles xs esential to the common 
weltare, it will no lmer lend its sanction to sectional 
th the principles thus recog- 
It is only uccording to the standards of the 


nized, 
Hindu law that a usaze has coercive force amongst 


Hindus; and what the Hindu law is, must, for the 
purposes of secular justice, depend on the gencial 
sense of the Hindu community, Although at one 
time in India the existence of companies of temple 
women may hav п thought not so repugnant to 
the essential principles of the Vedie Code as to prevent. 
their recognition asa source of law for themselves, it is 
mot во ut present, The popular sentiment would now 
no lonzer give validity to a usage of ad. pti 
prostitutes, which devotes children, whi 
to a life of infamy. ‘The whole constitution of the 
class of courtesans would, it is certain, be now regarded. 
by the great mass of the Hindu community as 
essentially vicious, "The laws or rules by which 
ми association endeavours to make itself and its 
mischievous influence perpetual would be deemed 
directly opposed to “the laws of Ged,” and the usage 
itself, therefore, not as valid and coercive like a law, 
but as essentially invalid on account of its contradic- 
tion of the law. А contrary opinion, if shown to have 
beeu held and acted on in a time gone by, could un- 

i у be referred to error, and w practice founded 
on error and misconception docs not by repetition 
ecome a customary law, A custom, in order not to 
constitute it such, but to give it сое cive effect in 
particular instances, needs the sanction of the sove 

m power waiting on the judgment of a Court. 
It is the functin of a Judge, as a witness and as an 
expositor, to give a clear definition of the custom, 
usage, or rule as to which the opinion of the com- 
munity has arrived at the requisite degree of mati 
rity. It i» the function of the State to enforce it 
when it ix ascertained and pronounced upon by the 
Courts of law, 
in India have bi 
im precisely the same way as jndicial decisions with 
reference to customs in England. In England what 
the Courts have definitely propounded becomes by 
that very proccss а pait of the common law, that is, 
of the law deriving its force from the custom of the 


realm or of the whole community. But in India it is 


, às such, to which the Courts are commanded 
«Рс! A custom, however, may be adopted 
wudoned, and its recognition at a particular 
py the Courts, as a use cannot prevent this 
п of the class or community, If the usage is 
variable at the will of the community, it must he 
cuforced in Мв slowly changing phases, or else the 
t of the sovercizn will eventually be vated, 
As the mind of the conn i 
its legal convictions will change, and this will con- 
stitute a change in its comm m law, as that law must 
from time to time he recoznized and recorded in. the 
Court, MATURA Малкин ғ, Ево Naixty 

(I. L. R., 4 Bom., 545 
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—— Immoral custom, 
Suit to declare existence of— Publie policy, Custom 
contrary fo. —In suit by the dancing kils of & 
temple claiming ty have by custo a veto upon 
intro lnetioa of any new dancing girls into the serv 
of that temple, and praying for an inquiry a 
ther the dharmakarta of the temple was a fit and 
proper person to В ld that ошее,— Held, dismissing 
the appeal, that, assuming that plaintiffs established 
that by the custom of the pagoda they had the 
rights they claimed, and that the custom in s 
respects fulfilled the requisites of a valid custom, th 
Court could not its eyes to the fact that by 
making the declaration prayed for it would be recog- 
nizing an immoral custom, riz. for an association of 
women to enjoy а monopoly of the gains of prostitu- 
ьа right which no Court could countenance. 
MINNA UMMAYI г. TEGARAT CHETTI 
[I L. R., 1 Маа, 168 
m Immoral custom, 
Suit to declare existence uf— Hereditary «ісе with 
endowments or emoluments allached, Suit tv es- 


E 


pazoila and to be put in 
said mirasi with the honours and perquisites attached 
thereto ae set forth in schedules to the plaint an- 
пехей. The defendants denied the claim. The 
District Munsif, finding that the claim had been 
established, decreed for plaintiff, but. оп appcal by 
the first dofendant, the District Judze dismissed the 
suit on the authority of Chinna Ummayi v. Tegarai 
Chetti, 1. 1. Ry 1 Mads, 168. On second appeal, — 
Held that the present с distinguishable from 
that of Chinnu Ummayi v. Tegaras Chetti, in that 
there was no allegation in that case of any endow- 
ments attached to the office, ‘That in this case the 
question of the existence of a hereditary oilice with 
endowments or emoluments attached to it ought to be 
inquired into, ns that would materially affect the 
question of whether plaintiff had sustained injury by 
the interference of the first defendant. КАМАТАМ 
о. SADAGOPA SAMI . L L. R., 1 Mad., 356 


за. - Marriage by permission of 
caste without divoree— Suire marriage— 
Immoral custom.—-A custom which author a 
Woman to contract a natra marringe without a divorce, 
on payment of a certain sum to the caste to which she 


belongs, is an immoral custom, and one which should 
not be judicially recognized. Ол r. НатТи LALA 

[7 Bom., A. C., 188 

33, Custom of divorce — Custe 


euetom.—Thero is nothing immoral in a caste custom 
by whieh divorce and re-marriage are peruiiwsible on 
mutual agreement, on one party paying to the other 
the expenses of the latter’s original marriage (pari- 
чат).  SANKARALINGAM CHETTI о. SUBHAN 
Cnxrri . + LL R, 17 Mad, 479 


За. —— Custom recognizing heir- 
Ship tn illegitimate son—Son by adulteros 

rercourse.—A custom recognising a right of he 
ship in an illegitimate soù by au adulterous intercourse 


DIGEST OF CASKS, 


‘ou a charge of rebellion, an 
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would be bad. Narayan Brantar e. Lavra 
Buartat . . . L L. R, 8 Bom, 140 


11. IMPARTIBILITY. 


35. Impartible estate—Parti- 
tien, Right fo. А custom of impartibility must bo 
strictly proved in order to control the operation of 
the ordinary Hindu law of succession. The fact 
that an estate has not been partitioned for six or 
seven generations does rot deprive the members of 
the family to which it jointly belongs of their right 
to partition. DonuvAo SINGH v, DARI Sion 

[13 B. L. В,, 165: 16 W. R., 149 
R,1LA,1 


- Custom as to 
collateral successiun.— That an estate is impartible 
does not imply that it is separate and so to be gove 
cried by the law applicable to separate suecession. 
Whethe” the general status of a Hindu family be 
joint or divided, property which is joint will fe 
‘one, and property which is separate will follow 
am ther, course of succession. Since in documents 
between Hindus and im the Mitakshara iteclf № 
is not unusual to find the lending members of 
^ ches alone mentioned when it is intended to 
comprehend the whole class, a written 
family custom, whereby an impartible estate passes, im 
the event of the holder dying without issue, to hie 
yrunger brother or his eldest son, need not be cons 
strued us liiniting the collateral succession to the two 
cases named. bat ae providing generally that of 
failure of the direct mail line the nearest male heit 
in the collateral line shall succeed, CHINTAMÉNX 
Siva r. Хомьскно KoNwARI 
[L L. R., 1 Calc., 153: 24 W. R., 855 
L. R, 2 I. A., 963 
Reversing the decision of the High Court in 
ХлтокниЕ Ковы e. CHOWDURY CRINTAMUN 
Siyon s $ а . 80 W. R, 247 


— Mitakshara 
Taw, Custom inconsistent sith-—B S, the father of 
the plaintiff, who was in possession of an estate in 
Lohardugem, which had been granted to his ancestor 
hy the Raja of Chota Nagpore, was, on the 10th 
December 1857, after proceedings taken under 
Act XXV of 1857, declared to be в rebel, and 
it was ordered that all his property should bo 
forfeited to Government, On the 16th April 1858, 
В S having been arrested was tried and convieted 
sentenced to death, 
Tho sentence was carried out on the 215 April 
1858, uud an order was made on the suite day by 
the Deputy Commissioner for the confiscation of his 
property. Оп the 1st April 1872, a suit was institu- 
ted by the plaintiff, then в minor, to recover posses: 


36. 


: sion of the estate of his father В S. In his plaint 


he alleged that the estate was granted to the ancestor 
of B S for his maintenance, 

of tho grant, to devolve, on the death of the original 
grantee, on the nearest male heir, aud во on in регре- 
tuity ; and that no bolder had auy interest beyond 
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his own life, and had no power of alienation. In his 
written statement it was alleged that the descent of 
the estate was governed by Mitakehara law, modified 
by the usage and custom of the family, by which the 
estate was impartible and descendible, according to 
the law of primogeniture, on the male heirs of the 
original grantee; and that, by the Mitakshara law во 
modified, the plaintiff became on his birth co-owner 
with his father in the estate, and on his futher's death 
became entitled to it, notwithstanding the sentence 
of confiscation pronounced against В S. Held on the 
case made by the plaint that the estate was not 
shown to be inalienable; the fact that the grant was 
for maintenance, and to the heirs male of the original 
grantee, would not render it во, Held on the case 
made in the written statement that the Mitakelara 
law did not apply to the case; thnt law by which 
each sou has by birth a property in the paternal or 
ancestral estate is inconsistent with the custom that 
the estate was impartible and descended to the 
eldest son. KAPILNAUTM SAHAI DEO г. GOVERN: 
. 13 B. L. R., 445: 22 W. R., 17 


Presumption as to 
ly—Burden of prouf—Deshgat vntan held 
In a suit for the partition of part of 
y desligat vatan, brought by the younger brothers of 
& joint Hiudu family against their eldest brother 
the desai, the defence was that the vatan was held by 
him asan impartible inheritance, subject ton right hy 
custom that a brother should receive maintenance out 
derived from it, He/d that there was no 
eral presumption in favour of the impartibi- 
lity of estates of this kind as to shift the burden of 
proof which was upon the desni to show that the 
vatan had, contrary to the general Hindu law, 
been inherited by him alone. It was for the 
desai to show by evidence of the nature of the 
tenure of the vatau that it was ünpartible, or 
to show by evidence of family custom or of 
district, des local custom, thut  impartibili 
attached to such evidence being sti enou: 
to rebut the presumption of the prevalence of the 
weneral Ниша law. Where the defendant in a suit 
for the partition of a deshgat vatan held the heredi- 
tary office of desi and the vatan was properly ap- 
pertaining to the office, the decree for partition was 
accompanied by a declaration that it was made with- 
ous prejudice to the rizht of the desai t» апу income 
payable ont of it, for the performance of his duties 
to which he might be entitled under any law in 


MENT 


force. ADHIBHAPPA с, GURUSHIDAPPA 
[L L. R., 4 Bom., 494 
L. R., 7 I. A., 162 
39. 3 — Alienation not 
Sor necessitg.—Held on the evidence in the ease that 


в custom entitling the holder of an impartible raj 
to make an alicnution of a portion of the estate i 
fuvour of lis wife * in token of love for her” wi 
not established. BHAWANI GIULAM е, Deo Ras 
Колы . P . LL. В., 5 AIL, 642 

40. —— awe of swecei- 
sion, Usage modifying.—A special usage modif, 
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11. IMPARTIBILITY continued. 
the ordinary law of succession. must be ancient and 
invariable, and must be established to be s» by clear 
and unambiguous evidence, КАМА LAKHSHMI 
AMMAL г. SIVANANANTHA PERUMAL SETHURAYAR 


SERUMA UMAN е. 
Cooruy Uxan 


Patatuan Viviun МАВҮА 
15 W. R., P. C., 47 


Тосимам Laut с. Моцох Laut Bnaya GAYAL 
[18 W. R., 170 


Customary la w 
of inheritance of certa zamindaris in and about 
Madura—Impartible ту. — "he. principal ime on 
this appeal was whether the defendant. was entitled 
by a custom prevai 
in other zaminda 


41. 


ihhouring dise 
ible raj estate of that, 
nee to the pl: 
of the late zam 
beins half-brothers, s ms of their father by different 
тием, The plaintiff was the elder of the two, but 
the mother of the younzer had been marries 
ndar before his marriaze with the mothe 


elder. Jn virtue of his seniority the elder 
brother claimed. Тһе young suit 
on the title that his mother's marriage with the 


had preceded the marriage of the  plainti 
mother, alleging the custom to prevail in the zan 
dari as above stated. Courts below, having сопе 
sidered the evidence, found that the custom was 
proved in concurrent judgment. Held that no 
error having been shown, and the Courts having 
decided with reference to what was laid down in 
Ramalakshmi Ammal х. Sivanantha Perumil 
Sethuriyar, 14 Moore's Г. A..570,a8 tothe requisites 
for the pr of of auch a custom, the findings below 
were conclusive as to its existence, SUNDAWATINGAS 

вамі КАМАҮА NAIK г. uu Хак 
. „ 22 Mad., 516 
І. R., 26 I. A., 55 


Right of pode 
impartible estate tu alienate. There ів по 
such co-parcenary in an estate impartible by custom 
as, under the law of the Mitukshar governing tho 
descent of ordinary property, attaches to a son on his 

"The sows right at birth, under the Mitak: 
eted with the right to share in aud 
to obtain partition of the estate that it docs not exist 
independently of the latter rizht. Where a custom is 
proved to exist, it supersedes the general law, which, 
however, still reulates all beyond the cust 
regard ty в taj estate in Gorakpur, by custo 
partible and descending by primogeniture, the family 
being in other respects governed by the Mitakshnea 
law, the present гаја в alienatio of part of that 
estate was alleged by his son ty he invalid as against 
him, Held that, if there had been no custom of ime 
partibility, the mja’s power over the estate would 
have been restricted by the law declared in Mituk- 
shara, Chap. 1, s. 1, v. 27, aud the gift would have 
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But, there being the above custom, the 
was how far the yeneral law was superseded, 


father’s act in this respect was beyond the cust m. 
ard to impartible estate the son's 
jzht ut birth did not exist where there was no risht 
on his part to partition; also that inalicnali 

pended on custom or cn the nature of the tenure. 
this case, the evidence did n: t establish that by cust m 
the cxtate was iualicuable, Santas KUARI v. DEORAJ 


Колы L L. R., 10 АЦ, 272 
[L. R, 161. A, 51 
43, Impartible гај Сайит of 


inalienahility, Evidence of—Riyht of possessor of 
impartible estate tv alienate Dayadi рана 
The holder of the Impartible, polayem of Ammay- 
anayakuuur transferred his estate to his wife by a 
deed of gift. The transferor had besides a son num- 
crous dayadis, and s ane of the latter now sued for a 
declaration that the gift was not binding on them, 
‘The law of succession adwittedly applicable to thi 
palayam was the rule of dayadi pattam, ace;rding to 
which the person entitled to succeed on the death if a 
palayagar is the senior in age of his dayadis, de- 
sceuded fr. one «f three brothers who originally 
formed а joint family together and were the founders 
of three lines in the family. ‘The persm entitled 
under this rule-to inherit on the death of the traus- 
feror was one df the plaintiffs in the suit, It was 
tended that the palayagar lad no proprietary right in 
the estate, but held the officu of manager merely ; but 
this contention was overruled, Tt was further coi 
tended that the estate admittedly impartible was by 
custom inalienable also. Zejd on the oral and other 
evidence adduced in the case, and with reference to 
admissions wade by the transferor and to his conduct, 
and on its appearing that eight out of the nine pre- 
decessor» of the transferor liad left either sons or 
widows, but nevertheless that for three centuries there 
had been uo sale or gift, that the custom of ina 
ability was established, aud that the gift in question 
was accordingly invalid аз against the plaintiffs, 
Sartaj Kuari v. Deoraj Kuari, 1. L. Ry 10 Ally 
272, discussed and explained, — SIVASUDRAMANIA 
Маскав e, КЫЗИХАММАТ 

[L L. R., 18 Маа, 287 


Sih Impartible raj 
nol necessarily inalienable—Milakshara (аю. 1$ 
wmonget Hindus governed by the law of the Mitake 
share a raj happens to be impartible and governed by 
the rule of prim: eniture, it docs nct therefore follow 
that it is iualienable. ‘The condition of inalienubility 
depends upon special custom, or, in some eases, upon 
the special tenure of the mj, und must be clearly 
proved. Sartuj Kuari v. Deoraj Kuari, I. І. Ry 
10 All, 272 : L. Ry 15 І. A. 51, referred to. RUP 
SINGH о. Равно NABAIN SINGH, 


[L L. R., 20 All., 587 


45. Impartible samindari— 
Alienation by the owner by his will.—A zamindari 
in Madras, by custom descending to a single heir by 
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virtue only of its impartibility, in the absence of prof 
of в custom baying the force of law, or of some tenure 
attaching to the zamindari, rendering it inalienable. 
Surlaj Кинг v. Deoraj Kuari, 15 1.4.51: 
1. L. В. 10 Ally 272, a case which is applicable in 
Madras, decides that where there is an impartible 
estate descending by primogeniture, and in other re 
spects the Mitukshara governs the rights of the par- 
ties, the eldest sm does not become a co-sharer with 
his father, and decides that the inalienability of the 
estate would depend upon custom which must be 
proved, or in some cases upon the nature of the tenure 
i Held that there was no 

win which the Courts could 
recognize аз having the force «f law, not resting on 
the Mitakshara, but argued to have been established 
by a long course of decision in the Madras Courts, 
against the validity of absolute alienation of an ime 
partible zamindari, Held also that this was not a 
cage to which should be applied the doctrine that 
where there is a bmg course of decision, that course 
should be supported, and the law not altered. And 
inasmuch as here there was по co-parcenary 
between the zamindar and any member of 
his family in the estate, the zamindar had power to 
alicnate it, and that he might exercise that power by 
will, VENKATA SURYA МАШІРАТІ RAMA KRISHNA 
Rao v. Covur or Warvs L L. R., 22 Mad., 383 
[L. R., 28 I. A., 83 

3 C. W. N., 415 

46. T Impartible estate— Power of 
sons do question the acts of their father when 
holder. Меге an estate is impartible, the sous of the 
present holder have, since the decision in Sartaj 
Kuari v. Deoraj Kuari, І. В. 15 I. Ay 51: I. L. 
R., 10 АП. 272, recently atlirmed as to this Presi- 
dency in Venkata Surya Mahipati Rama Krishna 
Rao v. Court of Wards, І. R., 26 1. A» 53: І. І. 
R., 22 Mad., 383, no locus standi to question the acta 
of their father, VENKATA NARASIMHA NAIDU v. 
BHASHYAKARLU Nav. 1. L. R, 22 Mad., 538 


the question arse whether, by a family custom, their 
ancestral property descended as an iupartible estate, 
ty be possesse t by the eldest son of tho last inheritor, 
or descended as an ordinary estate, under the Hiudu 
law, to be held jointly by the sons, cach having the 
right to claim partition. The see md of а joint family 
of three wns now sued the elder, the youngest being 
a co-defendant, but not taking either side. "Ге evi- 
dence established a family custom that the ancestral 
property shuld descend as an impartible estate, and 
should he possessed by a single heir at a time, who 
should be the eldest sm. АП the lines of evidence, of 
differing degrees of value, converged towards the 
same result, the existence of this custom of imparte 
ibility, and of primogeniture. Perhaps no one of these 


primogenituru, aud impartible, is not inalicnable in | lines, taken alone, would have been conclusive im 
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favour of this right being established in the eldest 

son, But when the whole evidence was considered, 
the converging probabilities were conclusive to mai 

tain the right claimed by the cldest son to exclusive 

jon, Nire Pan SiNGH r. Jat PAL SINGH 

à L. R, 19 All, 1 

B., 23 I. A, 147 

Iluzans of Pal- 


48. 
yhat—Custom relating to partibility of property— 
9 " 


;yans, — In a suit for partition amongst parties be- 
longing to the caste of Iluvans of Palghat it having 
been coutended that the ordinary Hindu law relating 
to partibility of property had no application,— Held 
that Raman Menon v. Chathunni, 1. L. В 17 Mad. 
184, relating to the Tiyans, could not be taken to lay 
down that the rule of partibility does not prevail 
among the Iluvans of Palghat, even assuming that 
the Iluvans and the Tiyaus had at one time been of 
one class. Upon the evidence adduced to the effect 
that the former class had for long been treating them- 
selves as separate from the latter and that partition 
was enforced as a matter of right amongst the Lluvans, 
the Courts were entitled to find the custom relating to 
part y among the Iluvans proved. VELU v. 
м. ГЕ В, 33 Mad, 207 


12. INHERITANCE AND SUCCESSION. 


49. Inheritance—P roperty des- 
cemding in other than ordinary way—Osws pro- 
bandi,—Where ancestral property has apparently 
descended in the ordinary way of Hindu property, 
first to the son and thence to the mother, it lics on 
thoso who say it is confined to the direct descendants 
of the original donee to prove their case and show by 
some custom that that was the proper construction of 
the grant. MAHENDRA SINGH г. JOKHA SINGH 

(19 W. R., P. C., 211 


50. --- — ~~~ Omu probandi 
—Customs varying ordinary course of descent.—An 
action was brought b, the members of a junior 
Wrench of the family of the Maharaja of Chota 
Nagpore to recover possession of a fourth share of 
certain moveable and immoveable properties which 
originally formed part of an estate granted to one 
A $, в junior member of the family, for his mainté- 
nance by в former Maharaja, On А S's death, 
the eldest of his surviving sous succeeded to tho 
thakooree guddec, aud one of bis younger вошь, В 5, 
the admitted common ancestor of the parties, obtained 
a portion of that estate for his mainteuauce, includ- 
ing the properties in dispute, aud the last person 
seised of them until her death was L 5 as the ro- 
presentative of her deceased husband, D N. The 

laintiffs' case was that D N having died without 
imue, all the tics ought, “ according to the 
Hindu shasters and the custom of tho family," to be 
divided equally between all the surviving male de- 
scendants of the common ancestor, defendant's an- 
swer being that, “ according to the long established 
custom of thé family of В 5, he (the defendant) as 
the representative of the eldest branch thereof was 
entitled solely aud exclusively to the properties in 
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12. INHERITANCE AND SUCCESSION 
— continued. 


dispute * Held that the burden of proving the afirm - 
ative lay upon the plaintiffs, whose claim was not 
based upon the ordiuary Hindu law of inheritance, 
but upon a special custom without reference t» the 
claimant's position in the family or their capability to 
satisfy the conditions of heirship. — Не/4 also that, as 
according to the custom in the eldest branch of A S's 
family the property left by a childless member 
devolved on the eldest or the guddce кол, and 
as the defendant’s position in В S's branch of the 
family was similar, i.e., that of в thakoor, he had 
every right to contend that the same custom must ће 
presumed to obtain im both until the contrury was 


proved. ЈЕЕТХАТН SAHEE DEO г. LOKENATM 
Sanes Dzo . H . 19 W. R., 239 
51. Alyasantana 


lai — Self-acquisition, Succession to, — According to 
custom obtaiming in South Canara, the self-acquisi- 
tion of a member of a family governed by the 
Alyasantana law devolves upon his death not upon 
the family, but upon his immediate representatives. 
ANTAMMA v. Kaveri . I, L. В., 7 Mad., 576 


52. —— Custom contrary 
to general rule as to inheritance of daughters 
‘phe general rule of Hiudu law being that ifa 
die separate in estate from his kinsmen without leav- 
ing male issue or a widow surviving him, his daughters 
inherit his moveable and immveable property, Аш 
alleged custom tə the contrary with respect ty any 
particular kind of property must be proved by ample 
and satisfactory evidence before the Courts will admit 
it as established. NARAYAN ВАвА e. NANA M» Ne 
7 Bom, A. C., 153 


Custom of Logam 
or dancing-girl caste in Godavari—Gains of prosti- 
tution— Property left by mother. —A pauper sued his 
sister for the partition of property valued at a large 
sum. The parties belonged to the boram caste, 
residing in the Godavari district, "The defendant 
pleaded that the property had been acquired by her 
as а prostitute, and denied the plaintiffs claim to it, 
‘The plaintiff obtained a decree for R10), being 
a moiety of the property found to have been left hy 
their mother. Held, on the evidence as to the local 
custom of the caste, that the decree was right. 


I. L. R. 14 Mad., 163 


54. — —— Right of females 
to inherit — Village — Wajib-ul-urz. —The paternal 
sraudmother of a deceased e sharch der chim- 
Fug t» imberit in ргоѓегоцсо to his male collateral 
velati ms, the issue was fixed with the assent of tho 
pleaders on both sides, whether tho plaintiff, as a 
female, was excluded from inheriting by the custom of 
the family or tribe. Held that this was substantially 
a questio of fact, aud that on the evidence, which 
included the village wajib-ul-urz, th: customary 
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not proved. BURJORE 
I. L. R., 10 Calc., 557 
[L.R, H1. A, 7 


55. —— Ulpat families of 
Pandharpur—Proof of family custom.—Among the 
members of the Utpat fumilics of Pandharpur in the 
Sholapur district, daughters ure excluded from sne- 
session by в long and uniform family usage, Ui 
Hindu law, в family us т eustom, when clearly 
proved, outweighs the written text of the law. But 
the greatest care must be exercised iu a 
the alleged usage or custom us proved, W 
is a family custom, the evidence must clearly show 
that it has been submitted t» as legally binding, and 
not as а mere arrangement by mutual consent f 
peace or convenience. Any pecial rule of inh 
‘ance proved to exist in à Hindu family, and which is 
ancient, uniform, aud reasonable, and not repuznant 
to the fundamental principles of Hindu law, should 
not be refused recognition, Origin and growth of 
the rights (f inheritance (f. the widow and daughter 
by general Hindu law considered. Bunau ХАХА 
тат о. suxpramat. . . 1 Bom. 249 


56. Custom exclu- 
ding women from succession, Proof of — Gohel Gira- 
i iance lel ween pleading and prouf— Limi: 
ia, died in or ubout 1866, 
widow M and а daughter В, and possessed 
x ain lands, M died in 1887. In 18:0, the 
plaintiffs, who were divided collaterals of H, sued to 
recover the lands alleging that they suceceded thereto 
on the death of //, widows and daughters being 
excluded from inheritauce according to the eustm 
among the Guhel Girasias. The lower Courts found 
that the lands were never in phintiff’s p session ; 
that M held them till December 1882, since which 
time defendants 1- 3 had them in their enj yment 
ав purchasers from her; that the custom proved 
ws, from inheritance ; 
inim was within time, having been made 
twelve years of the death of М, On second 
sh Court,— held (1) that the allezed 
ers was not proved; (2) 
that the plaintiffs should not have bi lowed to 
shift the basis of their claim fiom an all 
which excluded both widows and dau 
which only excluded daughters : (3) that since 1 
tation must be applied to the plaintiff's claim us they 
made it, aud tried to prove it, A/'s p-sscssi п was 
adverse to them, and, being for m-re than twelve 
years, barred the suit. Basara v. Lingangauda, I. І. 
R., 19 Bom. 


exclusion of females was 
t. BHAGANA . 


е 


Vari 
H, a Gohel Girasia 


irav v. Nuikajirar, 10 Bum., 228; and 
Neelkisto v. Beerchunder, 12 Moore's I. А» 523, re 
ferred to. Desar RANCHODDAS VITHALDAS г. 
Rawat NATHUBAI КЕЗАВНАІ 
[L L. R., 21 Bom., 110 
BT, —_——_—_ Jain law— 
Proof of custom of inheritance.—When в question 
regarding inheritance arises between parties of the 
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28; Bhagrandas У. Rajmal, 10 Вот. | 


Jain sect, the Courts should enquire into the customs | 
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of the sect and be guided by the result of the en- 
quiry. И the party alleging the custom succeeds in 
establishing the same to the satisfaction of the Court, 
then, whether the custom be at variance or in 
accordance with Hindu law, the Court is bound to 
give effect to the custom. Suzo SINGH RAI г. 
Бакно . . . . 6N.W. 388 


S. C. Allirmed by Privy C-uncil 
[L L. R, 1 AIL, 688 
L.R,5L A. 87 


- — Law applicable 
to Клода Mahomedans, Bombay. — It must be consi- 
dered as the settled rule in Bombay that in the 
absence of suificient evidence of usages to the con- 
trary the Hindu law is applicable in matters relat- 
ing to property, inheritance, and succession among 
Khoja Mahomedans. and this rule was held to apply 
in a case of Khojas at Thana, no evidence having 
been viven in that case to show its inapplicability to 
the Khojas of that place. аул HASAM e. DATU 
Mavsi КнозА . . . . 12 Bom, 281 


58. — Khoja Mahomed- 
ans—Succession—Letters of administration.— In 
the absence of satisfactory proof of a custom, differ- 
from the Hindu law, the Courts of this Pre- 
Khojas the Hindu law of inheritance 
If a custom opposed to Hindu law 
be alleged to exist amongst Khojas, the burden 
of proof reste upon the person setting up that custom. 
‘The Khojas, having been originally Hindus aud con- 
verted from the Hindu relixion Бу a dai, or mission- 
to the Maho- 


ub-division, and being partly regulated by 
Mulomedan law, partly by Hindu law, and partly 
by cnst.m, occupy в Position so peculiar that the 
Courts do not apply to them, when seeking to 
prove а custom of inheritance or succession, dif- 
fering from the Hindu law, the stringent rule 
that the custom must be proved to be ancient, in- 
variable, aud submitted to as legally binding, but will 
act upon satisfactory evidence that it has been the 
general custom and accepted as such by the great 
majority of the Khoja community. A Khoja, having 
died intestate and without leaving issue, was survived 
by his mother (a widow), his wife, and a married 
sister. Held that, according to the custom of the 
Khojus, his mother was entitled to the management of 
his estate and therefore to letters of administration 


їп preference to his wife or his sister. HIBABAL 
v. Garat. . .  . « 18 Bon, 
` 60. Khoja Mahomed- 


ans—In order to prove a custom of inheritance 
among Khoja Mahomedans at variance with the rules 
of Hindu law, evidence merely of the opinion of the 
leading members of the caste ів not enough. In- 
stances must be proved in which the alleged custom 
has been observed and followed. RARIMATBAI f. 


Нівва . . LL. R., 8 Вош., 34 
eL Succession to raj—Impartible 
А raj is uot necessarily impartible In every 
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12. INHERITANCE AND SUCCESSION 
—continued. 
case in which a departure from the ordinary law of suc- 
cession and inheritance is relied on, a particular 
custom must be proved, Count oy WARDS г. RAJ- 
&UMAR Deo Naxpax Sise . 9 B. L. R., 310 note 
ва. - - Proof of indi 
sible nature of raj.—Where a party alleges a mj 
to be indivisible, and that be is as heir entitl« 
to succeed to the whole, the onus of proof is on him. 
GiRDHARER NIKGH є. KOOLAHUL SINGH 
[6 W. R, P. C, 1: 9 Moore's I. A., 344 


- Raj of Keon- 

AG. According to the family custom, the sons of а 

ре ‘of Keonghur, hy wives of a lower caste than 

the raja, rank after the sons by wives of the same 

caste as the raja. Віѕтоорнкд PATMOHADEA г. 
Basoopxs Dur Византии PATNAIK 

[2 W. R., 232 


- Appointment of 


ton raj, it was 
custom that the reiguing 
raja oul паше a jubraj and a burra thakur, of 
whom the first succeeds to the throne, and the latter 
to the office of jubraj; but it was contended, on 
the one hand, that if the reigning raja had appointed 
а jubraj his choice should have been guided partly by 
an alleged promise or intention on the part of the 
former raja aud partly by the appellant's preferen- 
st the near 
nd on the other, that the choice of the reign- 
ing raja was absolutely free, and could not be cou- 
trolled by the wishes of the former raja,— He/d that, 
where there was evidence of a power of selection, the 
actual observance of seniority, even in a considerable 
seties of successions, could not of itself defeat a cus- 
tom which established the right of free choice. 
Where family custom required the union of two 
things to constitute the legal heir, riz., seniority 
in age and nearness of kin, and the claiwant has but 
oue of these qualifications in himself, v 
he does not entitle himself to succeed. 
custom is proved to exist, it supersedes the general 
law, which, however, still regulates ull beyond the 
custom, NinxBiero Des BAnMONO v. Bru ČHANDRA 
TsA&UR 
[8 В. L. R., P. 0, 18:19 W. R., P. C. 21 
12 Moore's I. A, 528 


kiudred ; 


Affirming the decision of the High Court in Ber 
CHUXDER JooBRAJ r. NEELKISSEN THAKOOR 

0 W. R, 177 

65 —— — ——— — — — — Succession ѓо 


Hosaipore raj— Confiscation of estate hy Gorern- 
ment.—On the accession of the British Government 
to the Dewanny, Rajah Futtah Sabie in 1767, hav- 
ing refused to acknowledge allegiance to, and having 
openly rebelled against, the Government, was expelled 
from hie estate of Hossipore. The Government re- 
tained the estate in its own possession until 1790, 
when, setting aside the sons of Futtah Sahie, № con- 
ferred the ostate upon Chutterdharec, at that time 
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the eldest surviving member of the younger branch 
of the fami Two of the grandsons of Chutter- 
dharee having sued to establish their right to в 
moiety of his property,—He/d that the Нозироге 
property was a raj, and that by the rule of the family 
it was to descend cutire to a single heir; that the Gov- 
ernment, by setting aside а particular branch of the 
family, did nt, in intent or in fact, confiscate the 
property, and thereby extinguish the rizhts of every 
member of the family; that the family custom and 
the custom of the raj were not destroyed by the 
infringement of the custom by virtue of which Chut- 
terdharce acquired the estate; and that he having 
acquired the estate subject to a particular custom and 
himsclf done nothing destructive of that cus- 
tom, his heirs were bound by the same custom, to the 
n of the ordinary law of Hindu inheritance. 
"TELCCKDIAREE ЅАШЕ г, RAJENDER PROTAUD БАНЕ, 
RAM GOPAUL SINGH v. TELUCKDHAREE SAUIE 
[W. R., Е. B., 97 
€e. Buccession, Family usage 
regulating —Discontinurnce of family custom: 
Beng. Regs. XI of 1798 ant X of 1800.—In a mit 
to recover possession of an estate by virtue of an al- 
leged family custom, under which the «state was de- 
wcendible to the eldest son to the exclusion of the other 
sons, and was impartible and inalienable, it was une 
certain what the nature or orizin of the tenure of the 
estate was, but there had been admittedly a settle- 
ment of it by Government at the time of the perpe- 
tual settlement. Held, assuming the custom to have 
existed that, ulthongb by such settlement any inei- 
dents of the old tenure of the estate were impliedly 
at an end, yet the settlement did not of itself operate 
to destroy the family usage, even though the origin of 
it could not be shown. Quere—Wh ther Regulation 
ХІ of 1793 or Regulation X of 1800 would govern 
в cage where the claim rested only on a continuing 
family usage? Held on the evidence that from the 
acts of the members of the у the manner of sue- 
cssim to the estate, even if it prevailed as alleged, 
wns probably not regarded by them in the light of а 
family custom, but as one of the incidents or condi« 
tious of re, and that since the settlement by бот» 
ernment the family bad considered all these incidents 
at an end, and had treated. the extate ax an ordinary 
estate held under the Government, and subject to the 
ordinary laws of sucecwion, Assuming the custom to 
have existed, it was of a nature which could, without 
any violation of law, be putan end te. There appears 
to be uo principle or authority for holding that а 
manuver of descent of an ordinary estate, depending 
solely on family usage, may not be discontinued, either 
accidentally or intentionally, so as to let in the: ordinary 
law of succession. Such family usages are in their 
usture different from a territorial custom, which is 
the /ez loci binding all persons within the local limits 
in which it prevails, RAJKISSEN SINGH г, RAMJOY 
Surma MozoompaR LL Rao Calc., све 
Е, 


Affirming decision of the High Court in Bassot 
BURMA ө, PRANKISHEN SINGH эу. в. 80 
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67, — — . Mahomedan family adopt- 
ing Hindu customs — Discretion of Judye—A 
Mabomedan family dopt the customs of Hindus, 
subject to any moification of those customs whieh the 
members may consider desimble, A Judge is not 
Found, as à matter of Jaw, to apply to a Mahomedan 
family living jointly ull the rules and presump 
have been held by the High Court to apply 

t Hindu family. ‘It rests with him to decide in 
far he should apply those 
NUDDUKTONNENBA г. 

I. L. R., 3 Calo, 694 
(2 C. L. R., 308 


and presumpti 
Мазарл KuAToON . 


14. MARRIAGE. 


68. — ... Marriage, Suit to declare 
validity of— roof of cust Necessit fo raise 
express issue as to custe m, —W heri 
declared that defendant was plai 
hound to live with him, was dismissed on the ground 
that custom required that in order to constitute sucha 
right there should have be 
that an issue should have been 
or no such a custom existed. 
JANOKEE 


Boo, Cuaxp КАШТА г. 
а А 24 W. R., 228 
69. — Grandharp form of marriage 


children -Entry in village тўй 
m 1800 leaving him surviving his 
first wife G, his second wife В, his mother 2, and М, 
his son, by а woman to whom he had been married by 
the “grandharp” form of marriage. In 1873 2 
died, and on her death М procured the registration of 
his uame in respect of ber one-third share, it having 
been previously decided in proceedings by the settles 
ment officer that the name of each claimaut should be 
registered in respect of a one-third share. In 1879 
В sued М for possession of the one-third share held by 
him claiming as heir of her deceased husband D, and 
alleging that M was uot the legitimate son of D, and 
therefore uot entitled to succeed to such rights, — Af 
set up as a defence that he was the legitimate son of 
D, and therefore entitled to succeed ; and that, assume 
ing he was uot legitimate, he was entitled to succeed 
by the custom of the village. In support of such 
custom, 3/ relied on the following entry in the village 
wajib-ul-urz:—* In this village a mistress treated aga 
wife and the child of such a mistress shall also have a 
right to transfer property i 
porty.” Held M wasillegiti 
erence to the entry in the wajib-ul-urz, that it did not 
illegitimate children on an equality 
with legitimate as heirs; and if that was its intention, 
it was ineffectual, as parties t 
alter the law of succession ; aud if th к 
garded as evidence of custom, it was not. conclusive. 
Buaowt г. Manaras Sixon . I. D. Ru 8 AIL, 788 


70. — — —. Dissolution of marriage at 
Will Illegal cust: т. —\ custom of the Talapada 


Holi caste that a woman should be permitted to leave | 


the husband to whom she hus first heen married, and 
to contract a second marriage (natra) with another man 
in the lifetime of her first husband and without his 
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consent, was invalid, ay being entirely opposed to the 
spirit of the Hindu law. REG. v. KARSAN Gosa. 
Reo. r. Bar Rura . 8 Bom., 194: 2nd Еа, 117 


Т1. - .—-— Marringe of female member 
of family of Rajah of Tipperah —Feomily cuse 
fme~A female member of the family of the Raja of 
Tipperah by custom do-s not ccas? to be a member of 
the family by marrying into another, RooP Мох- 
зоонкк KooEREE г. Been Сисхркн Лоовказ 

[9 W. R., 308 

72. Sudra marriage- Ceremony 
«f pariyam or betrothal—Ilegitimate son of a 
Sudra- Inheritance, ТЬе widows of a shrotriem- 
dar, who wasa Sudra, brouht a suit for a declaration 
of their title by inheritance to his lands against his 
illegitimate son, who had been registered as shrotriem- 
dar in lieu of his deceased father, and to whom certain 
of tho raiyats hada 4. The defendant claimed to 
be legitimate according to the customary law governe 
ing the family, although his parente might not have 
been married at the time of his birth, b; 
parents having performed the ceremon: 
before his birth 
ceremony did 
def 


«question, and the defendant was entitled to the other 
Observations on the al ion and proof of a 
custom in derozation of the general Hindu law of in- 
heritance, — CHINNAMMAL г, VARADARAJULU 


(LL. R., 16 Mad., 307 


15. MIGRATING FAMILIES. 


73, —— Presumption as to migrat- 
ing family. — Hindu law is in the nature of a personal 
usage or custom, and probably migratory families or 
tribes would retain their own usages. The presump- 
tion is in favour of the continuance of the ancient 
family custom, SURENDRA Natu Roy v. HIRAMANI 
Вокмомі 2 

[1 B. L. R, P. C., 26:10 W. R., P. C., 35 
12 Moore’s I. A., 81 


16. PRIMOGENITURE. 


14. Primogeniture—Descent of 
ancestral estute—Thakurs of Bombay Presidency. — 
A eustom in the case of a petty Hindu family that the 
fumily estate shall descend to the eldest son, the second 
and other sons being entitled to maintenance only, cane 
not be supported. Semhle—A different rule would 
apply to such a custom prevailing among thakurs and 
chiefs of the Bombay Presidency. — BASVANTRAY 
KibINGAPPA r. MANTAPPA KIDINOAPPA 

О Bom., Ap., 42 


T5. Custom superseding 
general law.—A custom of primogeniture iu the 
family of a Desoli in the Southern Mahratta country 
supersedes if clearly proved the general Hindu law of. 
descent, SHIDOJIRAY о, NAIKOJIRAY 

(10 Bom., 228 
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76, — — — — — Prof of euttom.— 

Custom of primogeniture not proved. Амит NATH 
Сножриву г, Gaver NATH Спомривт 

(6 B. L. R., 282 :15 W. R., P. C., 10 

18 Moore's L A., 642 


TI. —— Suit hy younger 
brother for partition—Ina suit by younger brothers 
against the cldest ‘brother for a partition of the ilaku 
of Rawulpore, the family usage and custom for cight 
generations for a zamindari estate in Bengal to desccud 
entire to the eldist son, to the cxclusion of the other 
sons, sustained. (RAWUT) UKGUN SINGH r, (КАМ UT) 
GnUNSIAM SINGH. 5 Moore's Т. А., 169 


78. Partition uf desh- 
pande vutan— Presumption as to impartibility «f 
tatan—Cersaticn of duties attached to a vatan.—lt 
had been the practice in в deshpande vatandar’s family, 
extending over a century and a half, without interrup- 
tion or dispute of any kind whatever, to leave the pere 
formance of the services of the vatan and the bulk of 
the property in the hands of the elder branch, and to 
provide the younger branches with maintenance «nly. 
Held that such practice, being more probably due i 
its origin to a family or local usage thun to a mere ai 
rangement determinable at the will of any members of 
the family, ought tobe recognized and acted upon asa 


Tegal and valid custom. Ramrao TRIMBAK 
DESHPANDE е. УЕВНУАХТВАО — MADHASAYRAO 
Dzssurawb& . . LL. В. 10 Bom., 327 

ТӨ. -—— Deshmukhi 


vatan, Impart ty of—Partition, Suit for, of 
such vatan.—In the middie of the seventecuth 
century one Veduji, the ancestor and founder of the 
family of the parties to the suit, then called the 
Mhaske family, acquired a deshmukhi vatan ori- 
ginally consisting of cight ehavmm of inam land. 
which was afterwards equally divided hetween the 
two sons of Veduji, who became the heads of separate 
branches of the family, called, respectively, the Pim- 
рате and the Jakborikur branches, of which the for- 
mer was the elder. In the latter part of the seven- 
teenth or carly part of the cighteenth century the 
elder branch farther acquired six chavurs of laud. 
‘The partics to the snit were brothers and belonged to 
the elder branch. In the middle of the cizhtcenth 
century disputes arose between the Jakhorikur 
branch and Trimbakrav, the then, eldest representa- 
tive of the Pimparne branch, in respect of the liabi- 
lity to partition of the emoluments, dignitics. and 
Property appertaining to the snid vatan, and a decree 
was passed by the Peishwa, Raghunath Bajirav. t^ 
the effect that the representatives of the Jakhorikar 
branch should keep the inam lands they had, and 
continue to receive as before money for defrayinz 
the expenses of weddings and other honschold mat- 
ters, but should have nothing further to do with the 
vatan, which, with the “right of eldership,” wi 
be enjoyed by the sons, grandes, and deseendan 
Trimbakrav in succession. The subsequent 

six chavurs of land, two of which were situated at 
Pimparne and the remaining four at Азта, dee 
scribed as sadhnukh, had been always spoken of and 


DIGEST UF CASES. 


( 3362 ) 


HINDU LAW. CUSTOM—continued. 

16. PRIMUGENITURE—continued. 
dealt with as connccted with the vatan and the ori- 
pinal cight chayurs, and had been enjoyed for a 
hundred or hundred and fifty years by Trimbakray 
and his ancestors free fiom any right cf the bhau- 
bands. and this mode of enjoyment was recognized and 
atiirmed by the authorities in the sanads, and also, 
sulscquently, by the British Government. ‘The 
plaintiff, who wns one of the three s ns of Gopalrav, 


Partition inte three (qual shares of the property ву 
pertaining to the deshmukhi and patilki vatan, Trini- 
атау, the first defendant, resisted the mit on the 
ground that by the custom of the family he as the 
eldist son took the vatan aud the pr режу appere 
taining to it, subject only to allotments for mainte- 

of the younger brothers. ‘The Court of first 
instance found the alleged custom. proved, but with 
the consent of the first defendant awarded R700 to 
the plaintiff us his third share of the immovenble pro- 
perty. The plaintiff appealed to the High Court, 
and contended (infer ati) that the Peishwa's deeree 
related to the orizinal «isht chavurs only, and not to 
the subsequently acquired six chavurs, and that the 
younger members of the Pimparne branch were not 
Jound by that dceree, Held that the plaintiffs 
claim to partition of the deshmukhi vatan, ineludin,s 
the ых chars, should be disallowed, the existe 
of the “custom of eldership.” as alleged by the tirst 
defendant, being satisfactorily established by the 
documentary as well as other evidence—a custom 
which the Jakhorikar brauch unsucccssfully en- 
deavonred to repudiate, but which the younger 
members of the Pimparne branch had throughout re- 
coxgnized until the present suit and the fact that the 
assessment and other ducs, as well ая all the allot- 
ments, had been. always paid hy the cldest member 
of the Mhaske family was a stron, cirenmstance i 
corrol oration of the first defendant's allegation, ‘The 
circumstances that services incidental to the vatan 
had heen abolished could not affect the title of elder- 
ship of the first defendant as established by custom. 
Held als» that plaintiff's claim to the miras land and. 
the pntilki vatan should be allowed, there being no 
evidence of я custom of primogeniture as regards 
them, nor were they connceted with the deshmukhi 
vatan. Decree varied by dirceting the partition of 
the miras lund md patilki vatan. GOPALRAV p. 
TuwWAKRAY . L L. R., 10 Bom., 598 


80. —— Evidence and 
proof of custum of primogeniture—Enjoyment of 
property consistent with alleged cust: m. Held on 
the evidence, reversing the judzment of the High 
Court, that the appellants had satistied the serions 
burden of proving a кресі] family custom of de- 
scent by primxeniture. ‘The evidence showed that 
for a jxriod of nearly cighty years fiom the time 
of the British occupation of the district in which lay 
the estate in suit, the enjoyment had been consistent 
with the allezed custom, and for the earlier and 
yrcater part of that term had been inconsistent. with 
any other lezal busi, Also that in two other fami- 
Ties in the ‘same district, derived from the same 
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16. PRIMOGENITURE—concluded. 
ancestor as the partics to the suit. the alleged custom 
prevailed. Garurrpnwasa PARSHAD SINGH г. 
SAPARAUDRWAJA PARSHAD SINGH 


[L. В. 27 I. A., 338 
I. L. В. 28 Ail, 87 


Reversing judzment of High Court in SUPARAU- 
DHWAJA PRASAD r. GURURADPHWATA PRASAD 
[L L. R., 15 All., 147 
81. - Rag zamindari 
af Tirhoot.—A family usage for fourteen generas 
tions, by which the succession to the raj zamindari 
of Tirhoot bad uniformly descended entire to a 
single male heir to the exclusion of the other men 
pers of the family, upheld, A ¢ustom for the raja 
possession in his lifetime to abdicate and as- 
sign by deed the rai, title. and domain to his eldest 
son or next immediate male heir, held good, and a 
deed во nssicmine the raj to an eldest son (provision 
being made for allowances for the younger sons) sus- 
tained. Guwzsm Durr RiwoH r. Монтз"ов SInor 
[6 Moore's I. A., 164 
82. ———— — Mitakshara 
law—Joimt and separate property —Impartibi- 
Uty.—Althongh an estate be not what ів technically 
known in the north of India raj, or what is 
known in the south of India as а polliam, the suc- 
cession thereto may, under в kulachar or family 
enstom, be governed by the rule of primozeniture, 
Where the family to which ancestral property held 
in this peculiar manner belongs is subject to the Mi- 
takshara law, and the property is not separate, the 
succession in the event of а holder dying without 
male issue is given to the next collateral male heir 
in preference to the widow or daughters of the de- 


ceased holder. Сигутлмох Зтхон г. NOWLUKHO 
Konwart 

[L L. R., 1 Calc., 158: L, R., 2 I. A., 268 

24 W.R., 253 


Reversing the decision of the High Court in 
МАТОкЕЕ KORRI v. CHOWDHRY  CHINTAMUN 
Sten , . . . . 20 W. R, 247 


17. TRUSTEE, SUCCESSION TO. 


88.-—- -— Inheritance to deceased 
trustee.—By usage of Hindu law in Tinnevelly dis- 
trict, the eldest male heir of a deceased trustee suo- 
ceeds as trustee to him from whom he inherits. 
PURAPPAVANATINGAM CHETTI v. NULLASIYAN 
Caem . . * А . 1май,, 415 


18. UNCERTAIN CUSTOM. 


84. Uncertain and unintelligi- 
ble custom—Custom as fo certain property de- 
acending fo females —Sale in execution of decree.— 
Held that a custom in a family that whatever pro- 
pertv, as л garten, was planted by females passed to 
the possession of females to the exclusion of all male 
heirs, was a custom uncertain and unintelligible, and 
not one which would he upheld by the Court. Such 
property was not therefore exempt from sale in 
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execution of a decree against the husband of one 


of the ladies who claimed it. BHAGAWAN ПАВ г. 
BALGOBIND SINGH . . 1B.LR,8N,09 


HINDU LAW—DEBTS. 


See Слез UNDRER Ніхро LAW—ALIENA- 
TION—ALIENATION BY PATHER. 


See Cases vwneR Hiyoo Law—JorNT 
FaxinLY— Deors AND Joint FAMILY 
Businese. 


See CASES UNDER REPRESENTATIVE ОР 
DECEASED PERSON, 


1. Liability for debts—Liability 
of property for debts of ancestor.—Aocording to 
Hindu law, a man’s property is liable for his debts, and 
the debts of an ancestor mnst he satisfied before the 
heir has any interest in ancestral property. GUNGA 
NanAIN PAUL г. Омезн CHUNDER Bose 

[W. R., 1964, 277 

2. — Liability of pro- 
pertu for debts of ancestor.—The property of a 
Hindu which has descended to his sons and grand- 
sons is, while in their hands, liable for his debte, 


SAKHARAM RawcmaxDRA DIKsHIT г. Govinn 
Улман Dixsnir . . . . 10 Вет., 860 


з. —————— — Liability of son 
Sor father’s debts. —The freedom of a son from abli- 
‘gation to pay a deceased father’s debts has respect to 
the nature of the deht and not to the nature of the 
property inherited by son from father; and where 
the debt is not of an immoral kind, & jndgment- 
creditor of a decensed father can proceed against the 
inherited property in execution of decree, and follow 
any assets which can be traced to the son's hands, 
OXUTROONNISSA г. PURESMUX NARATN SINGH 

(28 W. R., 908 

See Guipwanre Lary e. Kantoo Lars 

(14 B. L. R. 187: 23 W. R., 56 
Y.R,1I A., 391 

4. Brahmans—Naw- 
budris—Mussads—Hindu law, How far applie 
eable—Liability of sons for father’s debt.—The 
principle of Hindu law, which imposes a duty on а 
ton to pay his father's debt, contracted for purposes 
neither illezal nor immoral, is not applicable to the 
Malabar Brahmans called Nambudris and Mussads. 
NIvaKaNpAN v. Mavuavan , L L, В., 10 Mad., 9 

5, о Debts of testator 
—Charge on specific property.—Though the pay- 
ment of debts is a charge on the property of a tes- 
tator, it is not я charge on any specific portion of the 
property. NILKANT CHATTERJRE ©. РЕАВТ МОНА 
Das . ЗВ. L. R., О. С..7: 11 W. R, О. O.. al 

See GOPAL NARAIN Mozoompar =. MUDDOMUTTY 
О0РТЕЕ . : . . 14 B. L. R., 91 

| ori wm Liabihtt, 
пой inkeriting.—According to Hindu law. 
has not inherited his father's estate is not liable 
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for his debts, Гнвваз МАНАТАВ CHAND v. HURRO 

MORON АснлвзвЕ . . W. B., 1664, Mis., 1 
JUMMAL ALI с. TIRBEER LALL Doss 

02 W. R., 41 

Liability of heirs 

РЫ РАТА of ancesfor.— Heirs are liable for the debts 

‘of the person from whom they have inherited to м 

extent of the property which they have inherit 

Baz Roor Sixena ғ. BULDEO SINGH . 2 W. R., 

MooxroxzsnEE Denia e. WOOMA cour Bnrr- 

TACHARJEE . . . 12 W. B., 233 


в ты 
for debts of ancestor.—The liability of an heir for 
the debte of his ancestor is only to the extent of the 
inheritance which he has received, If he has waived 
all his rights to the inheritance, his property acquired 

. Glide is not liable. Joowat е, Want Art. 
[W. R., 1864, Mis., 33 

9: ———— — — Liability of son 

for father's debte—Representatice of deceased 
‘Hindu—Civil Procedure Cade, 1877, s. 234.— 
Though в son is bound by Hindu law to pay his 
father’s just debts from any property he may possess, 
yet when he is made л party to а decree as represen- 
tative of his deceased father for the purpose of exe- 
cating it, his lishility is limited to the amount of 
assets of the deceased which may have come to bis 
hands snd has not been duly disposed of. ЅАХОПЛ 
УТВАРАМОТА CHINNATHAMBIAR ©. ALWAR AYYAN- 
SAR, Raunon OP SIVAGIRI r. ALWAR AYYAN- 
GAR. . .LL.R,83 Mad., 42 
10, —————— — Liability оў 
randson for dehis.— The grandson of a Hindu is 
блато pay the dehta of his grandfather, indepen- 
dent of assets, but withont interest, according to the 
doctrines of the Maharastra school, NARASTITARAV 

KaIsuNARAY е. ANTAJI VIRUPAKSI 
[2 Bom., 64: 2nd Еа., 61 


But see Bombay Act VIT of 186^, the Hindn 
Heirs Relief Act, which alters the law in this respect. 
That Act, however, does nct apply to any case in 
which jndgment had been pronounced before its 
ensctment. SAKHARAM RAMCHANDRA DIKSHIT r. 
боутко Vaan DIKSHIT . 10 Bom., 361 

U. ———— Joint Hindu 
Samily—Liability of grandsons to pay interest on 
their grandfather's dehta —Feecution of decree on 
mortgage.—The mortgagee from a Hindu of the 
joint ancestral property of the latter can enforce his 
mortgage against the grandson of the mortgagor for 
the realization of the interest secured by the morte 
gage in addition to the principal amount of the 
mortgage. Narasimharae Krishnarae v. Antaji 
Virupaksh, 2 Вот. 64; Nonomi Babuasin v. 
Modhun Mohwn, I. L. R., 13 Cale., 21 : Hanooman 
Persaud Panday v. Munraj Koonweree, 6 Moore's 
І. 4. 898; and Girdharee Lall у. Камо Lall, 
1. R., 1 I. A., 821: 14 В. L. R., 187, referred to. 
Laomuan Dass e. KHUNNC LAU, 

[L L. R., 19 All, 26 | 

PRANKRISHNA TEWARY r. JADUNATH TRIVRDY 

[2 C: W. N., 603 


255 | 


DIGEST OF OASES, 


| noste 


( 3386 Y 


HINDU LAW—DEBTS—continued. 
_ 12a. 


—- —- Liahility 
estate for senarate debit—Aasete in hands of 
p» —The divided share of a Hindu in property 
which previously belonged to the united family 
after his decease and while vet in the hands of hi 
heir, assets for payment of the dchts af the deceased, 
The whole of the family undivided estate would 
generally. when in the hands of the sons or grand- 
sons, be liable for the dehta of the father or grand- 
father, and previonsly to the passing of Bombay Act 
УП of 1866, the sons and crandsons were personally 
liable for the debts of the father and erandfather, 
whether they recived assets or not. Rut there is 
no authority for the converse, riz. that the father or 
grandfather is responsible for the dehta « f his aon or 
giandson independently af the receipt of naeta. 
unless he promise pavment. The proposition of 
Hindu law that debts follow the assets into whose- 
socver hands they come mnst, generally sneaking, 
be confined to acpamte estate. and the liability of 
undivided ancestral estate in the hands of sons and 
grandsons to the dchts of the father or grandfather 
is exceptional, UDARAM SITARAM m. BEST Pav- 
DAJI » 11 Bom., 76 


18. — Inheritance 
Minor—Liahility of son for father's dehte— Bom. 
Act VII of 1866.—1n the Presidency of Bombav, 
under the provisions of Romhay Act VIT of 1868, 
where a Hindn dics intestate leaving property, his 
sm is liable to his (the father's) creditors ta the 
extent of the valne of the property. althonch the 
Property may not have come into the son's possession, 
but remains in the hands of third persons, The 
father having left property. the son may recover it 
if it has been taken ‘against his assent, and he onght 


| to do so to enable him t^ discharge the first dnty of a 


Hindn to his deceased father. So long as he takon 


fo he presumed that the property is 
held with his assent. Ho may reclaim it if he will, 
and thus it is held to hia nse within the moaning of 
в. 2 of Bombay Act УП of 1806. Kevar BHAGVAN 
t. GANPATI N RAIN. I. L. R., 8 Bom., 220 


14. —~ Saws estate 
liable for deht of decenaed father contracted as 
surely—Contract Act, я. 131.—In a mit bronght to 
recover money from the estate of a deceased Hindu 
in the hands of his son on a snrcty-hond exeented hy 
the father,— /7e/d that the estate of the eon wan liable 
secording to the princinlos of Hindu law. and that 
the qnestion was not affected hy the provisions of the 
Contract Act. SrTARAMAYYA r VENKATRAMANNA 


[L L. R., 11 Mad., 978 


15. - - —- — Suit oqainst 
sons of Hindu debtor on a bond executed hn father, 
not cognizable by Small Cause Court— Hindu law 
Liability of son for deht of living father, Та a 
suit upon a bond oxeented by а Hindu, the plaintiff 
made the debtor’s sons defendants along with their 
father, and & decree was passed against the father 
| and sons jointly for payment of the deht, Held hy 
the Divisional Bench that the decree against the 


|| aons was had. "NARASINGA'r. STRWA * 


[L L. R., 12 Mad., 139 
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16, —— бота liability 
Sor father’s delts—Decree against legal represes 
Tat ivey of a deceased deltur— Assets,— Where a 
is brought against the sons and legal representativ 
of в deccased Hindu for debts contracted by the 
latter, the Court ought to pass a decree, although the 
deecased debtor may have left no assets. Bapaji 
'medbhai, 5 Bom., A. C., 245, followed. LALLU 
e. Тавнотах Mornas . L L. В, 18 Bom., 658 


17. Fathers liabi- 
lity as surety—Liability of his sons for the debt 
for which he was sureiy,— Ancestral property in 
the hands of sone is liable for a father’s debt incurred 
пя а surety. TUKANAMNHAT v. GANGARAM MUL- 
CHAND GUJAR . L L. R., 23 Bom., 454 


1 Debt incurred. for 
sradh of father —The payment of a debt incurred in 
conducting the sradh of а father is incumbent upon 
а son, whether he is of age ora minor or в post- 
humons son. SUKEENAAH ВАМОО г. Ново CHURN 
Bey. wee 6W.R,84 
19. Liability of son 
to pay barred debt of father.—S sued N, в Hindu, 
to recover R30 secured by в promissory note executed 
hy №» deceased father in cousideration of a debt for 
which S had sued the father and which had been 
declared barred by limitation. Held that N was 
bound to pay the debt from any asscts of his father 
received by him. МАВАХАМАЗАМТ e. SAMIDAS 
П.І. R, 6 Mad, 293 
20. Liability of pol- 
liam in hands of son for debts of possessor.—In a 
suit (o recover from the minor son of the late posses- 
sor of а pollinm, of which the guardians of the minor 
were in possession by virtue of a fresh grant made by 
the Government to the minor after the death of his 
father, the Inte possessor, money lent to the father of 
the minor to pay off arrears of peisheush for which 
the polliam was about to be attached, and for repro- 
ductive work done upon the land,— Held that the ine 
come of the polliam was not liable for the debt. 
Акистихот r. OorvaAPrA Cmxrry . 5 Mad., 
S.C. on appeal to Privy Council. OOLUGAPPA 
CHETTY e. ARBUTHNOT . 14 B. L. В., llb 
(L. R, 1 L A, 282 
21. Personal debts 
— Charge on estate.—Debts undertaken by the holder 
of an ancestral and impartible polliaput in respect of 
аесгесв obtained against his mother cannot by such 
undertaking become a charge upon villages forming 
part of the estate. Kosara RAMA PILLALe. SALUCKAI 
TEVAR alias OYYA TRVAR 8 Mad, 180 
22, Loan incurred 
to pay ancestral debt.—Where money was borrowed 
by a near relative of a joint Hindu family, holding 
part of the ancestral property and appearing beforo 
the же as а co-parcener of the family, to pay off а 
bond fide anccstral debt, the loan was held to be a 
family and not a personal debt. Borpzo Raw 
TEWARER r. SOMFSSUR PAURAY ТУ. R., 401 
23, — Liability of heir 
for debts.— According to Hindu law, a creditor cannot 


DIGEST OF CASES. 


( 3368 ) 
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follow the property of в deceased debtor, but he may 
hold the heir personally liable. UNNOPOORWA DASSEA 
v. бомо Мавлан Path . . 2 W.R.,906 
i —— —— — Liability of heir 
—Lien of creditor for debts.—When в Hindu dies 
indebted, his estate docs not in whole or in part vest in 
the creditor ва if by hypothecation, but the entire 
estate absolutely passes to the heirs, with full power 
to deal with the whole estate before satisfaction of 
the debts. The creditor has no lien on the estate 
referential to him who takes the estate in pledge 
m the heirs, nor can he, after the alienation thercof 
by heirs for в Lond fide and valuable consideration, 
follow it in the hands of the alience. Не has merely 
right of suit against the heirs personally who arc 
held liable for the same to the extent of the asseta 
they receive by inheritance. ZUBURDUST KHAN ғ. 
Тхоовмсн . 1 Agra, Е. В, 71: Ed, 1874, 55 


35. — — — — — — Power of heir to 
dispose of estate—Creditor's right to рт assets 
of deceased Hindu into hands of purchaser for ralue. 
—Under the Hindu law, the property of a deceased 
Hindu is not so bypothecated for his debte as to prevent 
his heir from disposing of it to в third party, or to 
allow в creditor to follow it into the hands of a person 


who has purchased it from the heir of the deceased in 
good faith and for valuable consideration. Sun/wasupa 
v. Moodkapa, 8 Harr., 232, and Naroo Huree v. 
Konbier Munobur, 8 Harr., 289, followed, JAMIYAT- 
BAM RAMCHANDRA с. РАВВНОРАВ HATHI 

[9 Bom., 116 


96. — — — — — — 
heir—Certificate to collect debts 
the estate of a deceased Person Sor the payment of 
his debts—Succession.— 
certificate had been granted under Act XXVII of 1860 
to collect the debta due to the estate of a deceased 
Hindu, but who had no share or interest in such 
estate, contracted а debt for the purpose of paying 
debts due from such estate, and charged such estate 
with the payment of such debt,—He/d that the 
creditor could not, by virtue of the acts of such person, 
claim to recover the moncys advanced by bim to such 
person from the heirs and estate of the deceased, even 
though such moneys had been applied to the liqui 
tion of the debts of the deceased. Muxia v. BALAK 


Rau... LL R2 АН, 518 
See also Hasan Аш Менрт Hasax 
[L L. R., 1 АЦ., 538 


37. Widow, Liability 
of, for debts of husband.— A widow is liable fora 
debt contracted by her husband. Such debt may be 
set off against any debt duo to her. Grist CHUNDER 
Lanoony e. KoowAREs Danza 1 У. R., Mis., 24 


Repairs to houses 
-interest—Credit 


28. - 2. 
held by а Hindu lady having a lij 
— Death of life-tenant before payment—Liability of 
estate for the debt.—A daughter succeeding to the 
estate of her father ordered a quantity of lime for the 
purpose of making repairs to certain houses on the 
estate ; the repairs were completed, but the lady died 
before the debt contracted by her for the lime had 


( 8969 ) 


HINDU LAW —DEBTB-—eoncluded, 


been paid off. At the time of her death there re- 
mained outstanding a large sum due ва rent, which 
the lady had neglected to collect during her lifetime. 
In a suit brought by the creditor against the heir of 
tho lady and the reversonary йге of her fathers 
estate (into whose hands tho ostate had passed), he 
asked for в decree—(1) against the estate in the 
hands of the reversioners ; and (b) sought for pay. 

ment ont of the rents uncollected in the lady's life- 
time, or in the alternative that the lady's personal 
estate might be held liable. On a reference bein 

made to & Puli Bench as io whether the plaintif 
could enforce his claim against the estate in the hands 
of the heirs of Raj Chunder generally or as against 
the amount of rents, which accrued due to the lady, 
and which remained uncollected,— Held by Mirren, 
McDowmu, and Ралмвер, JJ. (блити, C.J. and 
Зовох, J., dissenting) that the plaintiff was cer- 
tainly entitled to be paid ont of the arrears of rent 
since collected, but that he also was entitled to 
enforce his claim against the heirs of the last full 
owner of the estate generally, Hurry Монон Bar 
е. Goxzsu Сипхркв Doss І. L, R., 10 Calc., 828 
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+ 8991 
"8. ALIENATION OP ENDOWED PROPERTY . 3394 


See HINDU LAW—INHERITANCE—RRLIGI- 
ous PERSONS—MOHUNTS. 
[I. L. R., 9 AIL, 1 
L. R., 18 I. A., 100 
See  HiwDU  LAW—PARTITION— AGREE- 
MENTS NOT TO PARTITION AND RESTRAINT 
ON PARTITION . . L. R., 60 
LL R, 6 Caio, 108 
L L. R., 12 Mad., 287 
See Нткоо Law—WILL—CONSTRUCTION 
OP WiLLs—BEQUEST TO IDOL. 
[3 B. L. R., A. C., 137 note 
See Cases UNDER Hinpv LAw—WiLL— 
Сомвтвостон oF WriLLs—BEQUESTS 
TOR CHARITABLE PURPOBES. 
See LIMITATION ACT, ART. 144 — ADVERSE 
Possession " 


See MALABAR LAW—ENDOWMBNT. 
Vou, п 
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HINDU LAW—ENDOWMENT—continued. 
1. CREATION OF ENDOWMENT. 

—— ——— Creation by deed of gift— 
"nm of endowment—Sheba—Presumption.—The 
p ‘sumption is that the object of an endowment by а 

indu for the worship of idols is to е the 
sheba in the family, rather than to confer a benefit 
on an,individual ; but if there are in the deed of gift 
no words denoting an intention of the donor that the 
gift should belong to the family, that presumption will 
not arise. CHUNDERNATE Roy r. GOBINDNATR Ror 


(11 B. L. R., P. O., 88 

18 W.R., 
Сошљотов op Мооввнкрдвар r. SHIDESBURER 
DASEA v e ces 1 B. L R. P.C. ве 
08 W. R., 396 


З. ———— Creation of religious endow- 
ment—Charity—Family idols—Sale of trust 
property in ezecution—Swit by trustee to recover 
the property—Limitation.—The Hindu law, unlike 
the English law with respect to charities, makes no 
distinction betweer. a religions endowment having for 
its object the worship e household idol and one 
which is for the benefit of the general public. In 
execution of against tho plaintiff, as the repre- 
sentative of his deceased father and brother, certain 
lands were sold to the first defendant. — The plaintiff 
sued to recover them, alleging that the former owner 
of the lands had assigned them to his (the plaintiff's) 
brother and himself (the plaintiff), and their descend- 
ante by в deed of gift to perpetuate the worship of 
the donor’s household маг" Held that the EA 
was entitled to recover the property. The gif 
valid one, creating religious endowment under bir 
Hindu law, and the plaintiff's suit was not to set aside 
the sale, but was one by the trustee of the endowment 
to recover the property to which the limitation of 
twelve years was applicable. Eg Јловнвт v. 
KRISHNAJI GOVIND . LLB, 9 Bom., 169 


ipie. family idols, and appointed his sons 
their descendants in the strict male line to be 


thebaits of the idola for ever, asking provislon for 
their residence in the family dwelling-bonse ; tho will 
also contained a clause restraining any partition, divi- 
sion, or alienation of the property во dedicated to the 
worship of the idole, The testator appointed the 
trustees executors of his will and by а codicil be- 
queathed legacies to various members of h's family, 
Tn a mit t the executors to recover a legacy во 
bequeathed,— Held the devise of the property to the 
idole was void and inoperative as being a settlement 

in perpetuity on the male descendants of the testator 
and for their use, and not в real dedication for the 


worship of the idols. Рвомотно DOosszm е. RADHIKA 
| Prin Dor . . . 4B. L, 8,116 
Devise for worship 


‘iol - Right to refund of money expended. ре 
ра teat for the use of а thakoor, with direc- 
| tion that the wife, daughter, and daughter-in-law of 


ba 
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testator be allowed to live in the house for their lives 
and perform the worship of the idol, with limitation 
over to others on the decease of the survivors of them, 
and a sum of R16 allowed to the survivor of the first 
legatee for the purposes of the idol, and after her death 
that the same sum be applied to the expenses of the 
idol. When the legatce has for a timo at her own 
expense kept up the service, she is not entitled to have 
the money refunded. Roymonry РовзЕЕ e. ROGHU- 
NATH SEN 1 Ind, Jur., N. В. 14 


5. Public charity— 
Trust— Public charitable or religious trust— Offer- 
ings made to an idol—Lialilify of persons in 
possession of an idol's property—Account.—A trust 
for a Hindu idol and temple is to be regarded in India 
as one created « for publie charitable purposes” within 
the meaning of в. 589 of the Code of Civil Procedure 
(Act X of 1877). The Hindu law recognizes not only 
corporate bodies with rights of property vested in the 
corporation apart from its individual members, but 
also the juridical persons or subjects called founda- 
tions. A Hindu who wishes to establish a religious or 
charitable institution may, according to his law, ex- 
press his purpose and endow it, and the ruler will give 
effect to the bounty, or at least protect it. А trast 
not required for this purpose as it is by English law. 
‘Those who take charge of gifts made to а religious or 
charitable institution—whether such gifts consist of 
cash, jewels, ог land—incur thereby a responsibility 
for their due application to the purposes of the in- 
stitution. They are answerable as trustees would be, 
even though they have not consciously accepted a 
trust ; and в remedy may be sought against them for 
maladministration by a suit open to any one interested 
as under the Roman system in alike case by means of 
s popularis actio. MANOHAR GANESH TAMBEKAR 
о. LAKEMIBAM GOVINDRAM 

[L L. R., 13 Bom., 247 

6, ——— ~ Gift to Hindu 
temple—Trust.—The defendants made a gift of land 
to a Hindu temple for the purpose of defraying 
the expenses &j ining to the idol. The temple 
was built and the gift made in 1870. The defendants 
obtained from the revenue authorities mutation of 
names in the idol’s favour and an acknowledgment 
of the person whom they nominated as agent or 
manager. Held by the Full Bench that the gift 
made by the defendants constituted a trust for the 
purpose of the temple. Per Еров, C.J., and TYR- 
ваш, J.—That the defendanta before the Court did 
‘not constitute themselves trustees in any sense. RA- 
GHUBAR DIAL v. Кезно RAMANUJ Das 

[L L. R., 10 AlL, 18 


T. Dedication to idol 
— Mode of dedication,—Under Hindu law, an idol as 
symbolical of religious purposes is capable of being 
endowed with property, but no express words of gift 
to such idol in the shape of a trust or otherwise 
aro required to create в valid dedication. Manohar 
‘Ganesh Tambekar v. Lakhmiram Govindram, Г. Г. 
Е. 12 Вот. 247, approved. Sonatun Bysack v. 
Juggutsoondree Dossee, 8 Moores I, A, 66, and 
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Ashutosh Dutt v. Doorga Churn Chatterjee, I. L. Buy 
5 Cale, 438: І. R, 6 І. A. 182, distinguished. 
Випововоттт Рвовснмо SEN v. Goonoo Раозомно 


SEN . . I. Г. R., 25 Calc., 118 


8. ——---—----—— Gift of idol and 
dehutter land —Private endowment— Benefit of idol 
—Shelaits —Debutter property.—A gift of an idol 
and of the lands with which it is endowed (bein 

a private endowment) made with the concurrence of 

the whole family to another family for the purpose of 
carrying on the regular worship of the idol, if made 
for the benefit of the idol, is not invalid, and is one 
binding on succeeding shebaits. КнЕттЕв CHUNDER 
ФновЕ e. Hast Das BUXDOPADEYA 


[L L. R., 17 Calo., 557 


9. Invalid e ndo w- 
ment—Deeds made without intention that they 
should be acted upon—Donor not divesting himself 
of dedicated property.—Case in which в good title 
was made, by her transfer of her inheritance, through 
the daughter and heiress of в deceased member of 
a joint family of brothers, under the Dayabhaga, 
although her father had executed deeds dedicating his 
share of the family property to trustees, for the wor- 
ship of the family deity ; thie dedication having been 
inoperative, because it was neither his nor his brother's 
intentiou that the deeds should be acted upon, and he 
had never divested himself of his share. Watson 
& Со. е. Ваменоно Durr .I. L. R., 18 Calc, 10 

[L. R, 17 L A, 10 


10. Mode of dedication —Debut- 
ter property—Idol— Partition subject to trust for 
idol.—In a suit for possession by partition, the plaint 
stated that the common ancestor of the plaintiff and 
the defendant and his five sons acquired certain 
properties; that on the death of the ancestor, his 
five sons separated among themselves, and each took a 
certain share of land for his own expenses, and the 
remaining portion of the lands they held in ijmalee 
among themselves; that one of them became the 
manager of this portion of the lands, made the collec- 
tions of the rents, and from the profits thercof paid 
the expenses of the rásh, dole, ete., festivals, and the 
worship of the debta, all of which were alleged to be 
patrimonial and divided the balance. The defence 
substantially was that the whole of the ijmalee land 
was the property of the idol. It was found in the 
lower Court that а certain portion of the land was 
debutter and not partible, and & decree was made for 
partition of the remainder, Held on appeal that, as it 
was not shown that this latter portion of the property 
had been transferred from the family and dedicated 
to the idol, a partition of it should be made, but sub- 
ject to a trust in favour of the idol. Ram Cooma 
PAUL v. JOGENDER NATH PAUL 

(LL. R., 4 Calo., 56 
2 C. L. Е., 310 

11. Indirect dedication—Custom 
and wsage—Moral obligation—When there has been 
no direct endowment to support the worship of the 
family idol, Hindn usage and custom, although it 
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would create а moral obligation, such obligation will ` 


not be held as having any legal operation. SHAM- 
LOLL BBIN о. HUROSOONDRY GOOPTEA 
П Ind, Jur., N. В, 36; 5 W. R., 29 


2. PROOF OF ENDOWMENT. 


12. Gift by person at point of 
death- Proof of gift to idols.—Clear proof is 
ET to тарро a gift, made orally by в person 
at the point of death, of all the donors property to 
idols, Brerro PERSHAD MyTxE v, КЕМАЕ DAYER 

[8 W. В. 165: 5 W. R., 82 

13. Debutter property, Proof of 
ancient and hereditary character.—Land 
granted to an idol cannot be held to be debutter, 
‘unless it is found to be ancient hereditary debutter, 
publicly assigned as such prior to the donor’s incum- 
dency. SOSRIXISHORE BUNDOPADHYA c. CHOORA- 
мокив Porto Momapaszs . W. R., 1864, 107 

14. — — —— Treatment of, by founder 
and his descendants.—One test of an endowment 
as to whether it is bond fide or nominal is to see how 
the founder himself treated the property, and how 
the descendants have since treated it. GANGA NARAIN 
Зтвсав v. BRINDABUN CHUNDER Ков CHOWDHRY 

[3 W. R., 149 


15. Proof of actual assignment 
to idol— Proceeds of land appropriated for wor- 
ship,—The mere fact of the proceeds of a piece of land 
having been appropriated for the worship of an idol 
does not constitute it an endowed property, but the 
fact of the assignment to the idol must be specifically 
proved. NARAIN PznsAD Мутвв v. Roopux NARAIN 
Momus . . . . . 29Hay,400 


16. ———— Proof of expenditure for 
long time of proceeds of land on worship of 
i1dol— Docwmentary evidence.—Documentary proof 
is not absolutely necessary to prove an endowment. 
The mere of the proceeds of any land being 
used for the support of an idol may not be proof 
that those lands formed an endowment for the pur- 
pose; but where there is apparently good evidence, 
feng back for more than balf a century, that the 

was given for the support of an idol, proof that 
from that time the proceeds had been so expended 
would be strong corroboration. MUDDUN LALL v. 
Комі BERE . . . « 8W.R. 43 


17. — — — — Use of proceeds of land for 
worship of idol—Evidence of dedication.—The 
mere fact that в portion of the profits of land in the 

of a party had been for some time used for 
the worship of an idol is no proof of an endowment, 
and cannot impose on such party the liabil 
attaching to the office of a shebsit, RAM PERSHAD 
Dass v. SREEHUREE Dass . . 18 W. R., 390 

18. —_——— Release of land by Govern- 
ment on ground of its appropriation to 
ddol— Evidence of permanent dedication.—The mere 
‘fact of land having been released by Government on 
the ground of ita being appropriated to the services 

von ц 
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of an idol does not impose on it the character of & 
religious endowment во as to exempt it permanently 
from being attached and sold in satisfaction of decrees 
against a person who may hold it. NIXAYE CHURN 
PUTEETUNDEE v. JOGENDRO МАТИ BANERJER 

(31 W. R, 365 


———— Purchase in name of idol— 

т. —The plaintiff sued аз the shebait of a 
certain idol to recover possession of а zamindari by 
setting aside an alienation thereof effected by his 
grandmother, on tho ground that it was debutter 
property dedicated to the idol, and consequently in- 
alienable. It appeared that the property in dispute 
wns purchased by the grandfather of the plaintiff in 
the name of the idol, which was set up merely for 
his private worship in his own house without any 
priests to perform regularly any religious service for 
the publie benefit of Hindus, and that the property 
had been dealt with all along as his own private pro- 
perty. Held that this was a mere nominal endow- 
ment, aud consequently the alienation thereof was 
not invalid. Held also that а property purchased by 
a man in the name of his own idol, which no one 
except himself has the power or right to worship, is 
not the property of the idol, but the property of the 
person who purchased it. BmoJOSoONDERY DERBIA 
*. LUCHMEE KONWAREE 

[15 B. L. R., P. C., 176 note: 20 W. R., 05 


Affirming the decision of the High Court 
(23. L. R., A. C, 155: Ц W., R., 18 


19. 


30. - — Land dedicated to idol— 
Alienation of land and idol—Suit for recovery of the 
land,—Plaintiff sned to recover certain land, all eged 
to be debutter and dedicated to a family idol which 
had been alienated together with the idol by his father 
and purchased by the defendant. He did not sue to. 
recover the idol. Held that the plaintiff could not 
recover the land without the idol and replace the latter, 
treating it as lost or destroyed, by a new one, inasmuch 
as, according to Hindu law, when an idol has onee been 
consecrated by appropriate ceremonies, the deity of 
which the idol is the visible image resides in it, and not 
in any substituted image. роовел PzRSHAD Doss о. 
Sugo Рвовнар РАМРАН 7 C. L. R., 978. 


91. ———— Land enjoyed as pri: 
property, though attached to karnam— Swit 
{о recover after ejectment.— Plaintiff ht a suit 
to recover land which had been enjoyed by her huse 
band, the karnam of a village, but which on his death, 
had been given to the defendant, with the office of 
karnam. The land had been originally attached to, 
the office, but the plaintiff's husband for a long time 
before his death was enjoying the land as his private 
property. Held that the miras of theland continued 
to be attached to the office, notwithstanding that it 
may have been for some time enjoyed as private 
property; that the property, being annexed to the 
office, was indivisible, and as the Collector, in ejecting 
the plaintiff, appropriated the land to the office by 
putting it in the possession of the karnsm whom he 
appointed in place of the plaintiff's husband, the 


592 
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plaintiff had no right to recover. SESHAIYA v. GAUR- 
амма 200. o a o 0. 44,386 


3. NON-PERFORMANCE OF SERVICES. 


28. — — —  Non-performance of condi- 
tions of trust— Effect of, on trust —If a trust ог 
endowment be created т the mere fact that 
the parties in possession of the trust or endowed pro- 
perty do not carry out the conditions of the trust docs 
not invalidate the transactions. KASHESHURER 
Dasszz e. KRISHNAKAMINEE Dasszs 2 Hay, 557 


23. —— Failure to perform services 
of idol—Result of refusal to perform—Suit for 
khas porsestion,—À party holding land assigned for 
tho support of an idol subject to the performance of 
the ceremonies of worship of the idol, who fails to 
perform the required service, may be compelled to do 
10, and on refusal may be removed ; but such refusal 
would not enable a party claiming the land under s 
fresh assignment from a descendant of the original 


antor to recover possession by a suit. MOHRESH 
'HUNDRA CHUOKERBUTTY v. KOYLASH CHUNDRA 
CmvoxxssumTY . . . 11 W.R,448 
24, Suit for khas 


osseesion.—Where land has been given as debutter 
and and the requisite services are not performed, all 
that the donor can do is to take steps to “have the 
services performed; he cannot recover it in a suit for 
khas possession, GoPERNATH CHOWDHEY v. 600800 
Doss SURMA . . . . l8 W.R.,472 
See Ram NARAIN SING ©. RAMOON PAUREY 

[33 W. R., 70 


4. DEALING WITH, AND MANAGEMENT OF, 
ENDOWMENT. 


95. ——— Principles to be observed 
in dealing with endowments — Mad. Reg. VII 
1817.—The important principle to be observed by 

е Courts in ‘dealing with the constitution and rales 
of religious brotherhoods attached to Hindu temples 
is to ascertain, if possible, the special laws and usages 
overning the particular community whose affairs 
fave become the subject of litigation and to be guided 
by them, The superintending authority over reli- 
is endowments exercised by the old rulers of the 
country passed to the British Government, and Mad- 
таз Regulation VII of 1817 merely defined the man- 
ner in which that power was to be thenceforth exer- 
cised. Мотто RAMALINGA SETUPATI, г, PERIANAYA- 
вом PILLAI. . . . L. E, 11. A., 200 


28. Mode of holding office and 
management, Proof of Gift of an idol- Eei- 
dence of conditions of gift.— Tho mode in which the 
offices of priest and manager have been held for many 
generations is material evidence of the conditions on 
which the original gift of an idol was made. NIMAYN 
CHURN POOJAREB v. MOOROOLEB CHOWDERY 

QW. В.,108 
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4 DEALING WITH, AND MANAGEMENT OF, 
ENDOWMENT—continued. 

27. Power of control of odhi- 
karee by general body of bhukuts— Power 
of odhikaree to remove bhukuts.—In a suit by the 
bhukuts of the Komolabari Shaster in Assam for con- 
firmation of their rights in that endowment and re- 
storation of possession thereof, it was held that the 
plaintiffs had failed to make out their title; that by 
the original 


grant of Rajah Luckee Singh, inscribed 
оп a copper plate, the management of the debutter 
property was entrusted to tho odhikaree, over whom 
the shormoho or general body of bhukuts have no 
control, either in respect to his duties as the religious 
head of the Komolabari Shaster or in the manage- 
ment of its revenues. Held that the odhikaree could 
not turn the bhukuts out of the shaster without just 


cause. роотеввам SURMA DOORER e. LUCKEN 
KawrGosaxzs . . . 19 WLR, 495 
38. —————- Proprietorship of endowed 


propel igious communities at Benares and 
Tirpuatal, Status of.—The mobunt of the muth at 
Tirpuntal, zillah Tanjore, in the Madras Presidency, 
sued the mobunt of the muth at Benares in the Civil 
Court of Zillah Benares for the right to е as 
proprietor the muth and chutter affairs at Benares 
and the temple of Sri Kedareshur, and to recover pro- 
perty belonging thereto, and to have an account of 
reccipts and disbursements relative to the samo ; such 
relief being claimed by virtue of Lia proprietary right 
as mohunt and guddeenasbin of the [uartera 
muth at Tirpuntal under whose jurisdiction and power 
the chutter institution at Benares had continued from 
time immemorial. The defendant denied the plain- 
tiff’s claim to the immoveable property and endow- 
ment which he represented as acquired by his ances- 
tore, the mohunt guddeenashins at Benares and him. 
self. He denied t 


by right of succession to 
Court decreed the plaintiff's claim. 


The High Court 
modified the decree, giving the plaintiff possession of 
certain chutters and gardens built or purchased out 


of funds remitted from Madras, and declaring him 
entitled to an account of в sum admitted to have 
been remitted from Tirpuntal, but holding that hehad 
failed to make out possession of the muth, temple, 
ог other property. Held that tho original foundation 
having been admittedly at Benares, which is the holy 
place, and the object baving been to afford to persons, 
Either resident in the south of India or making pil 
grimage to Benares, facilities for worship and reli- 
gious duties there, raised presumption that the ostab 
lishment at Tirpuntal was subordinate to that at 
Benares. And that it was not shown that any change 
had been effected in the original constitution of the 
community. Held that the nature of the relation 
between the muths at Tirpuntal and Benares was that 
the former fed the establishment at the latter, the 
object of which was to afford facilities to pilgrima 
and others wishing to pay their devotions at Benares. 
The result was that the establishment at Tirpuntal 
collected alms and remitted them to Benares, produc- 


ing complicated oxebange transactions between the 
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4. DEALING WITH, AND MANAGEMENT OF, 
ENDOWMENT—concluded. 


two establishments. Held that the plaintiff had failed 
to establish either that he was the proprietor of the 
property at Benares or that the defendant was his 
mere agent, and that the High Court was right in 
limiting the relief to what was included in the decree. 
Kasui Basar RAMLING SWAMEB v. CHILUMBERNATH 
Kooman БУАМЕЕ . 90 W. RB, P.C, 217 


29. Mode of enjoyment of en- 
dowed property—Decree or agreement made to 
bind successive owners.— А Court has no power to bind 
in perpetuity all the successive owners of an endow- 
ment as to the mode in which their property should 
be managed ; and the shebaits of a debutter endow- 
ment may make such arrangement for, its 
ment as is consistent with their duties, but they can- 
not make it binding for ever upon all their successors, 
BUNWAREE CHAND THAKOOR ©. MUDDEN MOHUN 
CHUTTORAS . » «© . ам. В., 41 


— Вера 


chayatdars or managers of a temple, 
being directed by a Magistrato to repair 

of в storehouse within the temple 

under their immediate control, spent 10-8 in so 
doing from the funds of a katlai or endowment of 
which they were managers, They then sued tho 
trustees of two other katlais for recovery of the said 


temple, the cost of repairs was 
defendant's income, and asked for 
that the duty of executing repairs fell upon the 
defendants’ Ёва Held that, in the sbsence 
of any endowment or trust-deed ing the 
katlais, the decision must bo found in the usage 
of the temple, зра gei of which judgment 
was given for the plaintiffs, and a declaration added 
to the effect tbat the defendanta were liable tor repairs 
to the temple so far as the surplus funds of their 
katlais should permit. VYTHILINGA —PANDABA 
BANNADHI r. SOKASUNDARA MUDALIAR 

[L L. R., 17 Mad., 199 


6. SUCCESSION IN MANAGEMENT, 


31. Appointment of shebait— 
Power of owner to appoint.—The owner of an idol is 
entitled to appoint anybody he likes to its 
pois the mere fact of а party and his ancestors 

ving done 'eo for а long period creates no right in 
his favour. Тировлевт KooER v. CHUNDEEMUN 
Міввев . . . . . 16W.R, 90 

ee cans нс, о manager 
ship—Devolution of property of idol от death oj 
mohunt.—The peek Principle regulating the pad 
lation of property belonging to а muth, on the death 
of the mobunt, is that a virtuous pupil takes the pro- 
perty. In some instances the mohuntehip descends 
to в personal heir, and in others to а successor ap- 
pointed by the existing mohunt; but the ordinary 
Tule is that muths of the same sect in a district, or 
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having а common origin, are associated together, and 
оп the occasion of tho death of one mohunt, the others 
sssomble to elect a successor either out of the disci- 
ples of the decensed or from those of another mohunt. 

ossAIN DowLUT GERR v. Brsskssvs GEER 
[9 W.R.,215 


33. Death of mutwali 
without nominating successor.—Where the mutwali 
of an endowment dies without nominating a successor, 
the management must revert to the heirs of the per- 
son who endowed the property. Pest KOONWAR 
v. Сиоттев наван SINGH + 13 W. R., 396 


84. E veu Fue. Dit ih 
ower of appointment—Failure to appoint.—4, в 
indu, Se deed of wukfnama (deed of endow- 
ment), after reciting that he bad “erected and pre- 
pared a thakurbari (temple) and the image of thakur 
(idol), and also a sadavart (almshouse), and had in 
way of wukf (endowed property) dedicated certain 
property for the performance of the pujah (worship) 
of the said thakur and repairing of the house, flower 
arden, and thakurbari, and appointed his sister 
`В) the manager and mutwali (trustee) of the same, 
authorized B to spend the profits in the е 
of the pujah, etc. Ав for the future, she (В) should 
appoint such person to be the manager and niutwali 
as may be found by her to be fit, etc., and in like 
manner all successive mutwalis should have the right 
of appointing successive mutwalis. To these hii 
heirs should not have right to prefer any claim, etc.” 
B died without having appointed any mutwali 
(trustee) to succeed her in the management of the 
trust. In asuit by the heir of B to obtain posses- 
sion of the property covered by the deed against the 
heirs of 4, — Held that the managership, on failure 
of appointment of a trustee, reverted to the heirs of 
the person who endowed the property. Jax Вана 
KUNWAR v. CHATTER DHARI SINGH 
[5 В.І, E., 181 
35, ————— — Custom or prace 
tice of sect. When the property is of the nature of an 
endowment, a claim to succeed under the ordinary 
Bia hy С аа was Le maintainable, 
Plaintiff might have sued to get the management 
of the property in preference to the defendant, a 
widow, by the custom or practice of the sect. 
GoosazEN SREB CHOUNDAWALEZ ВАНООЈЕЕ v. 
GrRDHABERIER + «+ 5 8 Agra, 296 
Affirmed by Privy Council in GoPEB LALL v. 
CHUNDRAOOLES BAHOOJER . UBL R., 801 


36. Succession to 
hereditary office.—J held the office of patil more 
than fifty years ago as representative of two branches 
descended from в common ancestor, and then 
united in interest, there being two other branches 
descended from the same ancestor, but severed in 
interest from я by J. J, having died 
in 1824, was succeeded by bis son 7 without any 
opposition’ from the two other branches. T was 
temporarily displaced from the office by G, who 
represented the two other branches, but recovered it 
in 1850. In an action brought by the plaintiff as 
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representative of G in 1878 to establish his claim to 
the ofice held by T's sons, it was contendcd on 
behalf of plaintiff, in answer to defendant's plea of 
limitation, that in the absence of evidence of the cir- 
cumstances under which 7' succceded to the patil- 
ship, 7' must be presumed to have been nominated 
to that office by all the members of the watandar 
family jointly, or with their assent sought and 
granted, and was consequently the representative of 
all of them. Held that the succession of a son to his 
father in an hereditary ollice is primarily to be 
referred to в right based on the relation subsisting 
between them just as would be the sou's succession to 
his father’s property. GIRIAPA е, JAKANA 

[12 Bom, 178 


37. ————— — — — -—- Temple— Here- 
ditary trustee— Title—Proof—Mad. Heg. ГИ 
of 1817.—ТЪе mere succession of a son ќо в father 
in a trusteesbip of a temple does not create an here- 
ditary right. Quare— Whether, ав long as Regu- 
lation УШ of 1817 was in force, it wae competent to 
Government absolutely to divest itself of the obliga- 
tions imposed on it by that Regulation. Venkatesa 
Naysdu v. Shri Shatagopaswami, 7 Mads 77, 
Observed оп. APPASAMI ©. NAGAPPA 

(LL. R., 7 Mad., 400 


38. Succession о 
office and property of deceased mohunt—Custom 
institution. In determining the right of succes- 
sion to the property left by the deceased head of а 
religious institution, the only law to be observed is to 
.be found in custom and practice, whici must be 
proved by evidence, Ou the death of a mohunt, the 
right to succeed to his landed and other property was 
contested between two goshains. Held that the 
claimant, in order to succeed, must prove the custom 
of tbe math entitling bim to recover the office and 
the property appertaining to it. The evidence showed 
the custom to be that the title to succeed to the office 
` and property was dependent on the successor’s having 
been the chela approved aud nominated as such by the 
late mohunt, and also after the death of the latter in- 
stalled or confirmed as mohunt by the other goshains 
of the sect. Held that a claimant who failed to prove 
his installation or confirmation was not entitled to & 
decree for the office and property against & person 
alleging himself to have been a chela who, whether 
with or without title, was in possession. GENDA PURI 
е. CHATAR PURI , . р L. В., 9 All, 1 
(LR, 13 L А.,100 
——-— Religious insti- 

tution—Succession in religious houses and amon 
aecetics.—This was a suit brought in 1881 by the 
head of вп adhinam for declarations that в muth 
was subject to his control; that he was entitled to 
appoint a manager ; that the present head of the muth 
was not duly appointed, and bis nomination by his 
predecessor was invalid; and for delivery of posses- 
sion of the moveable and immoveable propertics of the 
muth to в nomince of the plaintiff. The claim 
extended also to religious establishments at Benares 
вый elsewhere connected with the muth. The muth 
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was founded by а member of the adhinam. Many 
previous heads of the muth had agreed to be “ slaves” 
of the head of the adhinam, but for over 60 years the 
head of the sdhinam had exercised no management 
over the endowments belonging to the math; and in 
suit (compromised) of the year 1874 the present 
pretensions of the head of the adhinam had been 
denied in foto. Тһе defendant had succeeded in 1880 
to the management of the muth under the will of his 
predecessor, dated the same year, and was not a dis- 
ciple of the adhinam. Held (1) that the muth was 
affiliated to the adhinam, but the head of the adhinam 
is nut entitled to appoint to the office of head of 
the math and was not entitled to an order for delivery 
of the property of the math to himself or to his 
appointee ; (2) that on the evidence as to the usage in 
the establishments in question, the head of the math 
was entitled to appoint his successor, but his election 
was limited to members of the adhinam; and the head of 
the adhinam was entitled to enforce this rale, though 
he was bound to invest a disciple properly nominated 
by the head of the math ; (3) that the defendant not 
being a disciple of the sdhinam, hisappointment was 
invalid, and the head of the adhinam was entitled to 
see ti competent member of the adhinam was 
appointed in his stead. GIYANA SAMBANDHA PAN- 
DAMA SANNADHI г. KANDASAMI TAMBIRAN 

[L L. R., 10 Mad., 875 


40. —— — — — ——— Þ Construction of 
vill — Right of shebaitship of a family deb-sheba 
under а will.—A testator, who died leaving widows 
and a daughter and also three mE brothers, 
bequeathed all the residue, after certain legacies, of 
his acquired estate to maintain the worship of a family 
deity, appointing his three brothers and his eldest 
widow to be shebsits, and providing that “the family 
of us five brothers shall be supported from the prosad 
(offerings tothe deity).” Опе or other of the brothers 
then for some years managed the estate as shebait, and 
the survivor of them was succeeded by his son, oue of 
the defendants in the present suit, which was brought 
by the testator’s ouly daughter as heiress to his estate, 
claiming that the Court should determine * those 
provisious which were valid and lawful, and those 
which were invalid and illegal" She claimed posses- 
sion aud an account, and alsoto be the shebait. Held 
that the plaintiff's claim to a preferential title to this 
office depended on a sentence in the will constituting, 
as construed by the Courts below, to be shebait the 
senior in age of the heirs of the original shebaits, the 
defendant uow holding the office coming within this 
provision according to the jugmenta of both Courts. 
‘As to this, no reasou had been shown in appeal for a 
different conclusion. КАМІЖІ DEBI e. ASUTOSH 


Мокквл. AsUTOSH Мокввл г. KAMINI DEBI 
L. R., 16 Calo., 108 
L. В., 16 I. 


А., 159 


4L а 
to be shebait and to hace possessi 
dedicated to religious purposes Primo, 
According to Hindu law, when the worship of a tha- 
kur has been founded, the office of а sbcbait is held 
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to be vested in the heir or heirs of the founder, in 
default of evidence that he has disposed of it other- 
wise, provided that there has not been some usage, 
course of dealing, or circumstance, showing a differ- 
ent mode of devolution. Peet Koomwar v. Chutter 
Dharee Singh, 18 W. Ех 296, referred to, It having 
been established that a jicular worship had been 
founded by the plaintiffs grandfather, it followed 
that the plaintiff was by inheritance the shebait of that 
worship, there being no proof of any usage at variance 
with this presumption, but the custom appeariug to 
bein accordance with it. Held that the plaintiff, as 
such representative of the founder, was entitled, in 
preference to a collaterally-descended member of 
the founder's family, to claim the shebaitship. Also 
Sat the plaintiff was entitled, in at character, to 
the possession of а portrait whi een by the 
samo founder dedicated to this worship. But that 
he had по right to a temple in which the portrait 
was kept, this temple having been given by one of 
the worshippers (“for the location of the Sri Sri 
Iswar Jios?) with the condition annexed that the 
defendant should be shebait. The packs accord- 
ingly could not claim possession of this temple, as it 
could only have been accepted as a gift upon the 
donors terme; and this condition, prevailed not- 
withstanding tbat the temple en in part 
paid for by subscription among the worshippers; 
there being uo evidence that the latter did not 
know of it, or had paid their money with any re- 
ference to the question who was to be shebait. 
Gossamt Бы GRIDHARIJ г. ROMANLALJI GOS- 
BAMI . . . LL 17 Calc. 3 

(L. R., 16 L А.,187 


48 ——— — Nomination by 
a pandaram under a decree—Revocation of such 
momination by the pandaram's successor —The 
pendaram of a muth, being empowered under a decree 
to nominate a person to be the head of a subordinate 
muth subject to the approval of the subordinate Court, 
made a nomination and died before the subordinate 
‘Court had come to a determination as to the fitness of 
his nominee. His successor in office was brought 
оп to the record and revoked his nomination, and 
made а fresh nomination. The subordinate Court 
treated the fresh nomination as а nullity and 
made an order confirming the first. The panda- 
ram appealed against this order. Held that the 
nomination first made was revocable for good cause, 
and that the fitness of the person nominated by 
the appellant should be investigated by tho Subordi- 
mate Judge. GNANABAMBANDA r. VISVALINGA 

[L L. R., 13 Mad., 338 


43. Succession to a 
Sheer of a muth—Nomination requiring assumption 
‘of the charactor of a sannyasi—Time fixed by 
decree for assumption of that character— Enlarge- 
ment on appeal of that tima—Etidence of custom.— 
The plaintiff sued for a declaration of his right as 
jheer of a muth and for possession of the property of 
‘the muth. The plaintiff alleged that the immemorial 
custom with reference to the succession to the office of 

jbcer was that tho jheer for the time being nominated 
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his successor, and thst, failing such nomination, 
the disciples assembled at the place where he died 
elected his successor, and that the person so nomi- 
nated became jheer by virtue of such nomination 
alone. The plaintiff's case was that he was nomi- 
nated by the late jheer, although the nomination 
was not concurred in by the disciples, and that 
the late jhoer had initiated him and directed him to 
become a sannyasi a day or two after his initiation, 
and that he was accordingly entitled to the rights 
and privileges of jheer. ‘The plaintiff obtained a 
decree, which was, however, made contingent upon 
his assuming the character of a sannyasi within 
the period of four months. The defendant pre- 
ferred an appeal against this decree, and the 
plaintiff preferred an appeal praying for the enlarge- 
ment of the period Axed, within which he was to 
become a sannyasi pending the disposal of the 
appeal preferred by the defendant. Ou the plain- 
tiff’s appeal,— Held the Court had power to extend the 
time as prayed. Оп the defendant's appeal,—_Held 
(2), on ite appearing that the plaintiff did not repeat 
the prea mantram, that his upadesam was 
insuficient; (2) that the plaintiffs right, if any, 
io the status of jheer ceased on his omission to 
become a sann yasi soon after the initiation alleged ; 
(8) on the ovidence that no similar case of succession 
taken place in the history of tho institution, 
that the plaintiff had established merely an imperfect 
nomination which could not be upheld on the prin- 
ciples deducible from the known cases of succession. 

RANGACHARIAR v. YzGNA DIKSHATUR 
В, 13 Mad., 524 


4. —— 
maragement of muth— Want of asceticism of para» 
desi—Removal of paradesi—Form of decre 
plaintiff, the zamindar of Sivagunga, sued in a sab- 
ordinate Court to remove the defendant from the 
office of head of a muth. The defandant was a 
married man living with his wives and children, 
whom he maintained with the produce of the propert; 
Of the muth, and it appeared that ho had failed 
to perform the ceremonies of the institution. The 
muth in question came into existence under a deed 
of endowment or “charity grant,” whereby the 
first samindar of Sivagunga granted land to his guru 
for the erection and maintenance of a mnth and 
the performance of certain religious exercises in per- 
petuity, and provided that the head of the muth 
should be of the line of disciples of the original 
grantec whose spiritual family he desired to per- 
petuate. In 1867 в predecessor in title of the plain- 
tiff had sued unsuccessfully to recover certain pro- 
| perty of the muth from the defendant, alleging another 
cause of action than his status as в married man 
and his misappropriation of the muth property; 
and in that suit it was established that the head 
| of the muth for the time being had the right to 

appoint his successor, and that such appointment was 
not subject to confirmation by the zamindar. 16 
appeared that the trusts of the muth had been viola- 
| ted and the income misapplied, and that there was no 
| qualified disciples iu whom the right of succession 
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had vested, and that the members of the plaintiff's 
family were the only persons interested in the 
appointment, Held that the proper decree was 
(1) to declare the plaintiff's right to appoint а 
qualified person with the concurrence of the rest 
of bis family; (2) to direct him to do so within & 
iven time, failing which the suit sbould stand 
ной with cons.” If such appointment was 
made, notice should be given to the other mem- 
bers of the plaintiffs family before it was con- 
firmed; if such appointment were confirmed, the 
property should be directed to be delivered to 
the person appointed to be administered in ac- 
cordance with the trusts and usage of the muth. 
Semble—That the paradesi or head of the muth 
might be в married man, provided he had been 
duly initiated. SaTHAPPAYAR v. PERIASAMI 
(LL.B, 14 Mad, 1 


45. ——________—_ Succession to the 
ofice of dharmakarta—Act XX of 1868, в. 14— 
ious endowments—Custom and wsage.—On a 
question of the right of succession to the office of 
dharmakerts of a devasthanam or temple at Rames- 
waram in Madura (and in such cases the only law 
applicable is the custom and practice, which are to be 
proved by evidence), both the Courts below found that, 
according to the established usage, the succession was 
provided for by each successive dharmakarta initiat- 
a pandaram, and, whilst in office, appointing him 
asbis successor. It followed that the appointment of 
a dharmakarta by one who had already ceased to hold 
the office (having been removed under Act XX of 
1863, в. 14) was not in accordance with usage, and was 
therefore invalid. The person whom the displaced 
dharmakarta had attempted to appoint was head of 
the muth from which precedi в, as it 
appeared, had been taken. Besides the above cause of 
invalidity in the appointment in question, the evidence 
supported the finding that the displaced dharmakerta 
made his attempt to appoint the head of the muth to 
succeed him in office in furtherance of his own 
interests, and did not bond fide exercise his powers, if 
any. This finding invalidated the whole appointment 
and applied to the headship of the muth as well as to 
the office of dharmakarta. — RAMALINGAM PILLAI о. 
VyramiveaM Priar . L L. В,, 16 Mad., 490 
[D. R., 20 I. A., 150 

46, — — —— — — — — — Succession to 
mohant— Succession to the “ gaddi ” of a temple— 
Nature of evidence required to prove title to succeed 
—Ezplanation of terms “ тата ” and “ grihast.” 
— Рег EDGE, C.J., and MARMOOD, J.— The question 
who is entitled to succeed to the office of а deceased 
mohant must be decided in each case upon the evie 
dence as to the customs relating to succession observed 
by the particular sect to which the deceased mobant 
belonged. It is necessary for the person claiming a 
right to succeed as mobant to establish that right by 
satisfactory evidence ; he cannot derive any advantage 
from the weakness of his opponent’s title. Per 
МАнмоор, J.—1t was necessary for the plaintiff in 
this case to prove that he was “ ni 9 ва distin 
guished from “ gribast,” which he failed to do. 
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Meaning of the terms “nihang” and “ grihast ” 
explained. Genda Puri v. Chhatar Puri, I. L. В. 9 
All, 1: L. R., 18 I, А., 100, referred to. Basnzo 
v. Guan Das — . L L. В, 13 All, 256 


47, Succession. as mo- 
hant of a muth at Р wstom— Right of а chela 
— Alleged disqualification of mohant to take a chela 
by reason of being a leper.—Tworival claimants con- 
tested the right to succeed to the office of mohant of a 
mourasi muth under a customary rule of succession. 
Both the Courts below found that the mobant for the 
time being had power to appoint his successor from 
among his chelas ; that, in the absence of appointment, 
a chela, or, if there should be more than one, the eldest 
chela, would succeed; and that, should there be no 
chela, then a gurubhai or chela of the same guru with 
the deceased mobant would succeed. The plaintiffs 
caso was that he had been duly taken as a'chela and 
appointed by the last mohant, whose title was not dis- 
puted. The defendant, who was in possession, denied 
that the plaintiff had ever been such a chela, alleging 
that, even if the last mobant had attempted to take 
him as a chela, this act would have been invalid by 
reason of that mohant having been a leper. The 
defendant’s title was that he had beep taken as a 
chela by the mohant who had preceded the last, and 
had been in a position to dispute the right of succes- 
sion, but had yielded it when the last mohant had 
taken office. He put forward an alleged will of the 
Intter, which stated that he was towucceed, and relied 
on his possession approved by other mohants. Held 
that only a leprosy of virulent form could have dis- 
qualified the Inst mobant. Ав to it, there was ho 
medical evidence ; but on the facts the conclusion was 
that there had been no such disqualification, The 
statements in the alleged will were not true, and it 
was ineffectual to alter the title, whether the last 
mohant had executed itor not, having notestamentary 
effect ; also what had been done after the death of the 
last mohant could not deprive the plaintiff or entitle 
the defendant, there being no custom to authorize the 
choice of в mohant in that way. ВНАОАВАМ RAMA- 
хоз Das c. Вам PRAPARNA RAMANUJ DAS 

[I L. В, 22 Calc, 843 
L. R, 22L А, 94 


48. ———— № pagodas 
at Tanjore—Right of management on death of the 
senior widow of the late Maharaja of Tanjore.— 
After the death in 1865 of the late Raja of Tanjore 
without male issue, Government assumed charge of 
the fort pagodas, of which he was the hereditary 
trustee. Subsequently, his senior widow, Her High- 
пева Kamakshi Bayi Saheba, applied that they should 
be handed over to her as the head of the family for 
the time being ; the Government in 1863 made an order 
saying, “ it is desirable that the connection of Govern- 
ment with the pagodas should cease ; they will accord- 
ingly be handed over to Her Highness Kamakehi 
Bayi Sahebs.” The pagodas and their endowments 
were handed over in pursuance of that order, and were 
held by the senior widow till her death in 1892. On 
her death, Government ordered that they should be 
placed under tho Devasthanam Committees of the 
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circles im which they were situated. The senior 
surviving widow now claimed to be entitled to posses- 
sion and the right of management by succession, aud 
sued accordingly. Held that Government intended 
to make ‘an absolute transfer in 1863 without any 
reservation of a reversionary right to make a new ap- 
poiutment, and that, whether Her Highness Kamakshi 
Bayi Saheba took the trust property for a widow's 
estate oras stridhanam, the plaintiff was entitled to 
succeed, KALIANA SUNDARAM AYYAR г. UMAMBA 
Bayı БАНЕВ . . LL. Rọ, 20 Mad., 421 


49, ———À——— ВіуМ of females 
to succeed to polliam—Custom.— Females are not 
precluded by any rule of descent, custom, or usage of 
the Cumbais Tottier casto from succeeding to в 
liam. COLLECTOR oF MADURA v. VEERACAMMOO 
ммль. . .. . Ө Moore's L A.446 


50. — Right of female 
to perform services — Appropriation of annuity of 
endowed property.—In a suit by the widow of спе of 
the descendants of the grantee of а varshasan annual 
allowanco paid from the Government treasury for the 
performance of religious service in a Hindu temple 
to recover arrears due to her husband's branch of the 
family from another descendant who had reccived the 
wholo stipend ; and where it was found by the Court 
below that by the usage of the family the duties of 
the office had been performed in rotation, and the 
stipend distributed amongst the descendants of the 

tee in certain fixed portions,—Held that it was 

not competent to the defendant (the special appellant) 
fo raise the question of the non-divisibility of the 
varshasan. Quare—Whether the appropriation of 
an annuity which is in the naturo of a religious endow- 
ment as private property is justified by Hindu law. 
Quere— Whether & Hindu female is competent to 
perform, either in person or vicariously, the services 
for the maintenance of which a religious endowment 
has beon granted. Квандувнат v. BHAGIRATHIBAT 
[8 Bom., A. C., 75 


51. – — — —- Liability of 
officiating priest to account Sor fees— Sale of heredi» 
бағу affice— Females.— Where в priest wrongfully 
officiates for another and receives fees, he is bound 
‘to account for them to the rightful priest where such 
fees are by custom attached to the office. The sale 
of an hereditary priestly office will be upheld where 
the purchasers are the next in succession from the 
vendor to such office. Semble—That а hereditary 
priestly office descends in default of males through 
females. SITABAMBHAT v. SITARAM GUNESH 
[6 Bom., A. C., 250 
53, ———— — — — Right of female 
to succeed to priestly office.— Quare— Whether, 
according to Hindu law, & woman cau succecd to & 
ву office ? Joy ев Suman e. HUROPUTTY 
URMAH . NE . 10 W, в. 282 
— Bight of female 
to be adhikaree—Vyarasthas—A woman who has 
given muntros which have been accepted, and was 
Dominated by her deceased husband to be adhikaree, 
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is not prevented by the Hindu law from being во. 
Vyavasthas need not be called for, nor local testi 
mony relied ou, to prove the doctrines of Hindu 
law.  Poonuw Narain Dorr. с. KASHEESSCREE 
Dosss о. . e 28 WOR, 180 


64, —— Succession of 
Hindu widow as shebait—Custom.—In a suit by в 
Hindu widow to recover posscssion of certain property 
dedicated to idols, as heir to her deceased husband, 
the Inst shebait, it appeared that the plaintiff's 
husband was an adopted son of his predecessore in 
office, and that he was the eldest son of the first 
defendant who was the nearest male cognate of the 
adoptive father. Ор behalf of the defendant it was 
contended that the right of succession to в shebait- 
ship was not governed by the ordinary rules of 
inheritance, and that the plaintiff had no title thereto. 
Held that a Hindu widow could not succeed to а 
ahebaitship as heir to her husband without proof of 
special custom. In this case there was no sufficient 
proof of such custom, JANoKEE DABBA ғ. GOPAUL 
Аснльк . .  . LLR,,2 Cale, 365 


Hold, on appeal to the Privy Council, that whero, 
owing to the absence of documeutary or other direct 
evidence, it does not appear what rule of succes- 
sion has been laid down Бу the endower, it must 
be proved by evidenco what is the usage. In the 
present instance the usage did not support the claim ; 
and, upon the evidence, the claimant, who was out of 
possession, failed to make а title. Janoxr DEBI 
v. GOPAL ACHARJIA GOSWAMI 

[LL R., 9 Calo., 766: 18 C. L. В., 80 


————. Mohunt—Ap- 


appoint в spiritual brother, and, Z being а spiritual 
brother, the appointment was valid, and he was 


opinion incompetent, ‘Thirdly, that the testator had 
no power to attach any such conditions to the interest. 
his appointee sbould enjoy in the mohunt. Рог 
a person having a fee simple in an estate, with the 
power of appointing to the succession, bas no right 
to ышек to it conditions which the person who 
gave him the power of appointment never gave 
the power to annex. In the absence of such power, 
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therefore, a mohunt who once nominates his successor 
bas no right to give directions to his successor, 
when his turn to nominate comes, as to whom he 
should nominate. Fourthly, that the testator having 
no power to give any directions as to the person who 
should be L’s successor, L was entitled, after he 
had succceded to the guddi, to appoint as his 
successor в person other than G. Fifthly, that 
even if by custom a power to appoint two mohunts 
in succession had beeu established, still under the 
words of the will в discretion would have beeu 
left to L in the choice of his successor, and he 
would not have been bound to appoint G. It seems 
that in a suit for the recovery of an elective mohunt- 
ship to which the plaintiff claims to be mohunt, but 
does not show that he was elected, but merely 
that the defendant was not elected or was irregularly 
elected, the Court ought to dismiss the suit, and has 
no jurisdiction to direct a new election. Held by the 
Privy Council on appeal that the will did not give G- 
an absolute, positive, unqualified right at any time to 
the mohuntship, even on the incapacity of L to per- 
form the duties of mohunt; that until L became 
incapable, no trust or duty was created ; that even when 
he became incapable, it was no more than a gift 
in the nature of a precatory trust. Held also on the 
evidence that G had failed to establish his own title 
to be mohunt, and that the suit was so framed that in 
it he could not recover the mohuntship on the mere 
infirmity of defendant's title. The only law as to 
mohunts and their offices is to be found in custom 
and practice which is to be proved by evidence." 
There caunot be two existing mohunts, and the office 
cannot be held jointly. GRERDHAREB Doss v. 
Nuwpoxismonz Doss Marsh., 573: 2 Hay, 688 


And on appeal to Privy Council 
[8 W. È., P. С. 25:11 Moore's L A., 405 


5e. Ascetio—Altera- 
tion of succession.—An ascetic, a mere life-tenant, 
cannot alter the succession to an endowment belong- 
ing to ascetics, by an act of his own in connection 
with the status under which he originally acquired 

the trust. RUxUN Doss v. ASRBUL Doss 
[l W. В. 160 


5 Succession to 
maurasi mohunt—Appointment of mohunt—Cere- 
monier— Revocation of nomination of chela—Dis- 
qualification of mokunt.—In the cases of a maurasi 
muth, the investiture by the leading neighbouring 
mobunts, at the Bandhara ceremony. of one who can- 
not prove that he was actually appointed by the last 
mobunt, is not sufficient, in the absence of proof that 
he has a right to be so appointed as being senior chela 
of the last mohunt, to entitle him to succeed to the 
guddi. The succession to mutha or religious endow- 
menta must be regulated in each case by the nature 
of the endowment and the rule of succession pre- 
scribed by the founder of the institution, and if this 
rule cannot be discovered from the original deed of 
gift or other documentary evidence, it- must be 
proved in each case by showing what the usage has 
been on the occasion of cach succession A mohunt 
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of a maurssi muth, by a deed of gift in 1849, made 
over all the property of the muth to his senior 
chela and invested him with the chudder of inohunti ; 
but subsequently a dispute having arisen on account of 
the immoral life led by the appointee, a compromise 
was effected, by which the former mohunt was 
Permitted to take back the muth and the property 
belonging to it, the other being allowed merely to 
retain ion of a subordinate muth. In 1873 the 
mohunt died, leaving a will, dated 6th May 1873, by 
which he appointed the defendant his successor. 
The original appointee thereupon obtained his own 
confirmation as mobunt at a Bandhara ceremony by 
the neighbouring mohunt, and brought a suit against 
the рат, who was ore for recovery of 
розасввіоп of the muth and the properties belongit 
thereto, relying on the deed of Hilt of 1849. Held 
that, the muth being maurasi, the plaintiff was not 
entitled to possession, there being no reason why the 
deed of gift should not be considered to have been 
cancelled by tho compromise or by the will, Ques- 
tions as to whether a claimant to a muth is a Sunjogi, 
or whether from his conduct and mode of life he is 
disqualified for the office, may be determined bya 
Civil Court. SrrAPERSHAD Dass с. THAKURDAS 

[5 C.L, В, 78 


6. DISMISSAL OF MANAGER OP ENDOW- 
MENT. 


58. Dismissal of servant of 
pagodas by dharmakarta—Ground of dis- 
missal.—The question whether его was a sufficient 
ground for the dismissal of в pagoda hereditary 
servant by a-dharmakarte is one of degree and not of 
principle, and must therefore depend upon the 
circumstances of each case. KBISTNASAMY TATA- 
CHABRY e. GOMATUM RANGACHARRY 4 63 


БӨ. — — — — — — — — Trustee of pro- 
perty dedicated to idol — Primogeniture— Tekait 
Maharaj, Office of—Deposition from office by 
Sovereign Prince— Effect of order of depusition,— 
By the custom of primogeuiture obtaining in his 
family, the plaintiff succeeded to the office of Tekait 
Maharaj, and came into possession of all the property 
dedicated to the family idol of Shri Nathji He 
resided at Nathdwar within the territories of the 
Rana of Udepur in Mewar. Part of the dedicated 
property was st Poona. The first four defendants 
managed this portion of the property for the plain- 
tiff. They collected the rents and transmitted them 
to him fromtime totime. In 1876 the Rana deposed 
the plaintiff for alleged misconduct, deported him 
from his territorics, and proclaimed the plaintiff's 
son (defendant No. 5) ss Tekait Maharaj. The 
defendant having refused to ply over the rents and 
to deliver the Poona property to the plaintiff, the 
plaintiff brought the present suit to recover possession. 
‘The plaintiff's son was made a co-defendant on his 
own application. The defendants denied the 
plaintiff's right to the property on the ground that 
ће ha been deposed and banished by the Rana, and 
the fifth defendant (the plaintiff's son) claimed to be 
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"Tekait Maharaj, and as such to bo entitled to all the 
devasthau property. The lower Court made a decree 
in favour of the plaintiff. Оп appeal by the defen- 
dants to tho High Court, — Held that the plaintiff was 
entitled to the property in dispute. ‘The order of the 
Bans could not be regarded as в foreign judgment 
between the parties. ‘That order, whatever its effect 
might be within the territories of the Raua, could not 
affect the property situated in Poons beyoud his 
jurisdiction, It had descended to the plaintiff 
on the death of his father in virtue of the custom of 
primogeniture obtaining in his family. Whether he 
it as owner or as trustee for the idol and shrine 

was immaterial, for in either case he had a right to 
«sion. If he took it as owner, he had not in la 

t his right as such in consequence of the Rana's 
act. If he held merely asa trustee, he had not yet 
been removed from his ofüce by any competent 
tribunal NANABHAI v. SHRIMAN GOSWAMI GIR- 
DHABUI . и LL, R., 12 Bom., 331 
60. - Management of. 
temple—Diemissal `of dharmakarta, Grounds for 
һағтакағіа guilly of misfeasance retained in 
om terms.—A snit to remove a dharmakarta, 
though he is held to have been guilty of misconduct 
in the discharge of his duties as such, may, in the 
absence of any proved and deliberate dishonesty оп 
the defendant’ be dismissed on conditions to be 
complied with by him. SIVAsANKARA с. VADAGIRI 
[LL R., 13 Mad, 6 


61. Relation between 
the founder's representative and the mohunt— 
Agreement by the mohunt on his appointment— 
Grounds of dismissal.—In the abscuce of a deed of 
endowment, the obligations of the head of a muth to the 
representative of the founder can ouly be deduced 
from the usage of the institution. In a suit by the 
representative of the founder to remove the defendant 
from the headship of s muth, it appeared that the 
usage was for the head of the institution for the time 
being to nominate his successor, and for the represen- 
tative of the founder to sauction the nomination and 
invost the nominee-with a sadi on his installation, aud 
‘that the defendant had asked the plaintiff to appoint 
him and had undertaken on his appointment to 
farnish to him acconnts of the income and expendi- 
ture of the muth. Held that the plaintiff was not 
entitled to remove the defendant from office ou the 
ground of his refusal to furnish accounts. GAJA- 
PATI v. Boacavax Doss L L, R., 15 Mad., 44 


——————. ————.- Property 
bequeathed to ат idol—Act of Foreign State— 
Deposition of manager from his position by an act 
“of State of foreign power— Effect of deposition от 
right to property in Bombay— Trustee— Will— 
Power af appointment. - Under a power given to her 
by the will of her husband, С had the right to 
bequeath a certain house situate in Bombay. She 
died in 1873, and by her will she bequeathed the 
house in question to trustees, their heirs, ete., in trust 
to pay and apply the rente thereof to the shrine or 
gadi of Shri Nathji for ever, aud she gave the 
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trustees and their heirs, etc., the right to reside for 
life in the first storey of the said house free of rent. 
‘The shrine of Shri Nathji is situate at Nathdwara in 
the territory of His Highnese the Mabarana of 
Oodeypore. It is held in great veneration by the 
Vaishnava sect of Hindus, aud is extremely wealthy. 
The plaintiff held the position of Maharaja of 
Nathdwara (Tikait Maharaja) up to the year 1876, and 
as such sat on the gadi and managed the property of 
thesaid shrine. In that year, however, he was deposed 
from his position by the principal authorities of 
Oodeypore aud deported from Nathdwara, and his 
son, the second defendant, was raised to tho gadi 
iu his place. Since that time the plaintiff had never 
been permitted to go back, nor bad he bad anythin, 
todo with the shrine. The secoud defendant (his on) 
had since his elevation performed the worship and 
managed the property belonging tothe shrine. The 
plaintiff, however, claimed in this suit to be still the 
legal owner and representative of the shrine, aud as 
such entitled to the house iu question and to the rents 
and profits thercof since the death of C. The first 
defendant was one of the trustees named in the will 
of C, to whom the house was bequeathed in trust. 
The plaintiff in his plaint also contended that the 
clause in C's will, giving the said trustees a right to 
reside in the house free of rent, was ultra vires of the 
wer of appointment given to her by the will of her 
lusband. The defendants denied that since his 
deposition the plaintiff was the legal owner and 
representative of the shrine of Shri Nathji. They 
contended that, having been deposed and deported 
from Nathdwara, he could no longer apply the rents 
to the support of the shrino, and that, if the house 
were given to him, the trusts of Cs will would be 
defeated. They contended that the second defendant, 
in virtue of his p sition, was entitled to receive the 
rents, and that this suit should be dismissed. Held 
that the plaintiff was entitled to the said house. The 
house was validly bequeathed to the gadi. At the 
date of the bequest the plaintiff was de facto as well as 
de jure in possession of the shrine and of its pro- 
perty. Ніз deposition from the gadi was au act of a 
foreign State, aud did not affect fis right to property 
in Bombay. If he was regarded as owner of that 
property, he had not lost his right ws such to the 
said property in consequence of his deposition, and if 
he was merely в trustee, he had not been removed 
from his office by any competent tribunal. Held 
aleo that under tho will of C the first defendant was 
entitled to reside rent-free in the first storey of the 
house in question during his lifetime. Goswamr 
SHRI Сиврнавл г. Марножрав PREMJI 
[L L. R., 17 Bom., 600 


— -— Deposition — af 
manager by act of State of foreign power— Effect of 
such act от title to property outside jurisdiction 
— Property of idol—Appointment of new тата“ 
ger—Suit by latter for property of shrine.—For 
thirty years prior to 1876 the defendant had been 
the high priest of the shrine of Shri Nathji at Nathe 
dwara in the territory of the Maharaja of Oudeypore, 
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and as such was manager of the property of the 
shrine. is shrine is held in great veneration by 
the Vaishnava sect of Hindus, and large bequests and 
offerings of money, land, ete., are made to it by mem- 
bers of that sect. To facilitate the collection of 
such offerings and the employment of the fu 
longing to the shrine, firms are established in vari 
parts of Indis, including Bombay, The firm in 
Bombay was carried on under the name of N Р, 
and the house in which it was carried on was built with 
moneys belonging to the shrine, On the 8th May 
1876, by order of the Political Agent of Meywar 
and the Maharana of Oodeypore, he was deposed 
from that office for alleged misconduct and deported 
from Nathdwars. In his place his son, the plaintiff, 
was placed on the gadi as high priest. In 1878 the 
plaintiff brought this suit praying for a declaration 
that as high priest of the shrine he was entitled to 
the property in Bombay belonging thereto, and for 
delivery of the same to him, and for an injunction 
against the defendant, and for a receiver, etc, He 
obtained а rule nisi calling on the defendant to show 
cause why he should not be restrained from receiving 
or dealing with the moneys of the said firm of N P 
and from tampering with the books, etc. Held, 
discharging the rule, that the plaintiff had shown no 
title to the property in question. The defendant 
was in possession, and had been for many years in 
possession, of the property. His deposition by в 
foreign power and the election of the plaintiff to the 
gadi in the place of the defendant did not transfer 
the title to property in Bombay from the defendant 
to the plaintiff. As an act of State, it could not be 
made the basis of an action, and it could not be ге- 
led as a foreign judgment, Goswaxr SHRI 
'ARDHANLALJI GIBDHABLALJI о. GOSWAMI SHRI 

GIBDHARLALJI GOVINDRAIJI 
[L L. R., 17 Bom., 620 note 
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7. TRANSFER OF RIGHT OF WORSHIP. 


64, — — — Right of priest 

sradh.—The Hindu law does not that the 
priest who performs the sradh, however temporary 
his incumbency may be, is entitled to the land 
endowed in consideration of the continous perform- 
ance of the recurring ceremonies of sradh and other 
rites for the spiritual benefit of the donor. Вам 
CHUNDER CHUOKEBBUTTY v. GooEoo CHURN 
Сооккввоту . . . . 6 W.R., 805 


65. ———-— Transfer of right of worship 
to stranger—Duration of assignment.—The right 
of worship of an idol, being the joint property of the 
members of the family of the endower, cannot be 
transferred to а third party, в stranger tothe family, 
so as to endure beyond [- life * the mor. 
Uxoon Dass с. Снонрвв SEKHUR Dass 

[9 W. R. 152 

66. — — — Position of trustee of en- 
dowment ав to transferring his trust—Swit 
for remoral or appointment of trustee—Act ХХ oj 
1868.—The trustee of an endowment has not as su 
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7. TRANSFER OF RIGHT OF WORSHIP 
— continued, 

the power of transferring his trust to any other 
person, And where в trustee is empowered to appoint 
‘another trustee to act for him, he cannot transfer the 
right of exercising that power to another or others. 
The mode in which a suit for the removal or appoint- 
ment of a manager to an endowment not coming 
within Act XX of 1863 should be brought stated. 
Kali Churun Giri v. Golabi, 2 С. Г. В. 129, 
followed. Rur NamaI SINGH о. JUNKO BYE 

[8 С. L. R., 113 


Right to perform service of 
in execution of decree.—A judgment- 
debtor's right as shebsit to perform the service of an 
idol cannot be sold in execution of a decree, nor can 
his right to the surplus profits of the sheba be sold so 
long as that right is unascertained and uncertain. 
Jvuecuz Nata Вох Сномрнвт о. KISHEN 
Pzsnsuap SURMA alias Rasa BABOO 
[T W. R., 266 
68, Right of shebsit—Transfer- 
ability of rights of worship in execution of decree.— 
The right of bait of а Hindu idol to perform the 
services and receive the customary remuneration is 
not transferable, and cannot be sold in satisfaction 
of a decree against the shebait. DuBo Мівввв о. 
5 


SaiNIBAS MISSER . . B. L. в, 617 
S. C. DROBO Мввкв с. SREENEBASH MISSER 

(14 W. R., 400 

69. Transferability 


of rights of worship in execution of decree. —Righta. 
of worship ofa Hindu idol cannot be sold in execution 
of в decree for the personal debt of a shebait. 
KALIOHARAN GIR боввлтн v. Baxosnr Монах Das 

[6 B. L. В. 727: 15 М. R., 339 


70, — ——— Alienation of right to off- 
ciate in temple Sale in execution of decree. 
The right of managing a temple which ів a religious 
endowment, of officiating at the worship conducted in 
it, and of receiving the offerings at the shrine, cannot, 
in dofeult of proof to the contrary, pass outside the 
family of the trustee, until absolute failure of succes- 
sion in his family, and such rights are therefore not 
saleable in execution of decree, The principle laid 
down by the Privy Council in Rajah Vurmah Vali 
v. Ravi Vurmah Valia Mattia, L. R4 I. A» 76, 
followed. Durea Brat e. CHANCHAL RAM 

[L L. R., 4 All, 81 


Т. ———— Alienation of religious 
office—Right to worship idol.—There is no reason 
why the alienation of a religious office toa person 
standing in the line of succession, and free from objec- 
tions relating to the capacity of a particular indivi- 
dual to perform the worship of an idol or do any 
other necessary functions connected with it, should 
not be uphek The alicnation, therefore, by & 
divided member of a Hindu family to his sister's son, of. 
the right of worshipping a goddess and receivii 
share of the offerings was upheld. MANCHABAM e. 
PRANSHANKAR . . L. R., 6 Bom., 208 
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т Illegal transfer 
to proper person of same caste and sect.—The sale 
ofa religions office toa person not in the line of heirs, 
though otherwise qualified for the performance of the 
duties of the office, is illegal. Mancharam v. Pran- 
shankar, I. І. R., 6 Bom., 298, discussed. КОРРА 
GURUXAL v. DARASAMI GURUKAL 

(LL. R., 6 Mad, 76 

T8. - . Bale of office and emolu- 
ments of attending to idol,—An archaka cannot 
sell the office and emoluments of paricharaks, inas- 
mach as they are extra commercium. МАВАЗТЫМА 
THATHA ACHARYA г. ANANTHA BHATTA 

(LLB, 4 Mad., 391 

74. — — — Transfer of religious office 
—Transferee not solely entitled in succession to 
transferor.—In в suit against the mooktessers or 
trustees of а temple, the plaintiff sought a declaration 
of his right to perform the puja in the temple, and 
an injunction restraining the defendanta from inter- 
fering with the exercise of such right. It appeared 
that the office of pujari was hereditary in the plain- 
tiff's family ; that it had been held by the plaintiff's 
‘undivided uncle (deceased) ; that he transferred it in 
1880 to the plaintiff's father (deceased), in succession 
to whom the plaintiff now claimed it. The High 
Court called fora finding as to whether the plaintiffs 
father was the sole heir nextin succession to his trans- 
feror, and it was found that he had three brothers. 
Held that the transfer of the office to the plaintiffs 
father was invalid, and the suit sbould be dismissed. 
Narayana v. Ranca . LL, R, 15 Mad., 188 

75, Right of suit— 
Buit to set aside sale in execution of decree of lands 
belonging to temple.—A hereditary dharmakarte of 
a temple, who had assigned his office to а zamindar 
and consented to a decree being passed on the fcoting 
of such assignment, is competent nevertheless to 
bring a suit to sct aside a Court sale of temple lands, 
treating such assignment asa nullity. SUBBARAYUDU 
v. Korayya . . Н., 15 Mad., 389 


76, — —  — —  — — — Res extra com 
mercium — Custom as to assignability. — The 
plaintiff sued fora declaration of his title as pur- 
chaser of а mirasi office in a temple to which were 
attached certain duties to be performed as part of 
a religious ceremony, and for a sum of money re- 
Presenting the emoluments of the office. The first 
defendant was the plaintiff's vendor, the second 
defendant claimed title to the office by purchase, 
the other defendants were the trustees of the temple, 
and they did not appear on appeal. The Court of 
first instance passed в decree as prayed, which was 
reversed on an appeal preferred by the second defen- 
dant alone. On second appeal,—Held that defene 
dant No, 2 was not entitled to a decree on the sole 
ground that the office was res extra commercium. 
Per PARKER, J.—Had the trustees of the temple 
appeared in the Court of first appeal and raised 
the question of the inalienability of the office, it 
would have been necessary for the Court to have 
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determined the question whether by the custom of 
the particular institution such alienations were valid. 
ВАМОАВАМТ v, Raxoa . I, L. R., 16 Mad., 146 

71. Gift of eritti 
(or rei affice)— Validity of such gift— Com- 
pulsory alienation of eri ale in ezecution— 
Private alienation.—A vritti cannot be sold in exe- 
cution of в decree. Such а compulsory alienation 
is not only opposed to the Hindu law and public 
Policy, but is also against the provisions of s. 266 of 
the Code of Civil Procedure (Act XIV of 1882). 
But private alienations are not absolutely prohibited. 
No general rule can be pleaded in such matters, The 
rules of succession dopend upon each particular 
foundation or office, and in respect of it custom and 
practice must govern and prevail over the text law 
which prohibits both partition and alienation. 
RAJARAM v. GANESH . L L. R., 23 Bom, 131 


18. — — —— — — — Inalienability of 
priestly office and turn of worship of idol —Right 
of ава! — Estoppel.—A priestly office with emolu- 
ments attached toit is inalienable, and it would be 
contrary to public policy to allow offices like this to 
be transferred either by private sale or by sale in 
execution of adecree. Мапсћағат v. Pranshankar, 
L L. R, 6 Вот, 298; Vurmah Valia v. Rari 
Kunhi Kutty, I. L. R, 1 Май, 235; Juggernath 
Roy Chowdhry v. Kishen Pershad Surmah,7 W. B, 
266 ; Drobo Misser v. Srinibas Misser,5 B. L. В. 
617 : 14 W. R., 409; Kali Charan Gir Gossain v. 
Bangshee Mohan Das, 6 B. L. В. 727 : 15 W. R., 
839; Kuppa Gurulal v. Darasami Kwrukal, Г. L. 
В.,6 Mad., 76, referred to. А person is not precluded 
from raising the question that bis priestly office with 
emoluments are inalienable, because he mortgaged 
the same. Juggut Mohinee Dossee v. Sookeemones 
Dossee, 10 В. L. Ry 19: 17 W. R., 41, referred to. 
Mazza DASI e. RATAN MANI CHAKERVARTY 

OC. W. N., 493 


8. ALIENATION OF ENDOWED PROPERTY. 


79. Religious о сев and temple 
property, Transfer and alienation of— 
Custom.— According to Hindu text-writers as regards 
public endowments, religious offices are naturally 
indivisible, thoagh modern custom has sanctioned a 
departure in respect of allowing the parties entitled 
to share to officiate by turns, and of allowing aliena- 
tion within certain restrictions. Твгмвак RAM- 
KRISHNA RANADE v. LAKSHMAN RAMKRISHNA 
Rawana . . . LL. В. 20 Bom,, 495 


80. Power of alienation— Sale 
Sor benefit of property— Duty оў purchasers.—The 
caso of в person alionating property which he holds 
as shebait of an idol is analogous to that of a Hindu 
widow alienating ancestral property, and the question 
as regards the power of в shebait to grant a patni 
of a debutter land is whether, looking to all the 
circumstances of the case, the alienation was a pru- 
dent and wise act in respect of the purposes for which 
he was shebsit, and in estimating the validity of a 
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purchase of the patni rights, it ought to be considered 

whether the purchasers satisfied themselves far 

as they could that there was a fair and sufficient 

gud of necessity for the alienation, JUGOESHUR 

IUTTOBYAL v, RopRO NaBAIN Ror . 12 W. R., 290 


81, — — — — — — — —— Power of mohunt 
to alienate —Right of successor against purchaser 
from mohwnt.—A mobunt in charge of an endow- 
ment with only a life-interest in the property cannot 
create an interest superior to his own, or, except 
under the most extraordinary pressure and for the 
distinct benofit of the endowment, bind his successors 
in office. If a purchaser from such mohunt retained 
Possession after the mohunt’s death, the successor to 
the guddi would have в cause of action against him 
from the date of the election ; and no length of posses- 
sion during the vendors lifetime would give the 
urchaser a valid title as against the present mohunt. 

urm SvRoor Dass г. КНАЗНЕЕ JHA 
[20 W. R., 471 


82 ——— Position of she- 
bait.—A shebait is in the position of trustee for the 
founder, and cannot create permanent encumbrances 
to the injury of the endowed prope:ty. No prescrip- 
tion derived from the trustee can in such cases run 
against the heirs and representatives of the founder. 
Рвовонхо Мотвв Dossss г. Kooxso ВЕНАВЕЕ 


CmowngsY. . . W. R., 1864, 157 
83. Powers of 
sheba Where the father of the plaintiffs, who 


was & shebait of certain debutter property, granted 
a mourasi mokurari lease of a portion of that pro- 
perty to his co-shebait, the grandfather of the defen- 
dants, such lease being granted without any legal 
necessity,—Held that such lease was wholly void. 
Proscxno KUMAR ADHIKARI v, SARODA PROSUNNO 


ADHIKARI . š I. L. R., 23 Calo., 989 
84. Effect of aliena- 
tion as against successor іп shebaitship.—An 


alienation of the debutter property by one shebeit 
was held to be void ва against a successor in the 
shebsitship. бошгск Cuunpze Вовк e. Rvonoo- 
NATH SRER CHUNDER Roy 

(11 B. L. R., 337 note: 17 W. В., 444 


ВомонЕЕ DEBEA v. BALUCK Doss Мономт 
[L B. L. В., 386 note: 14 W. R., 101 


Effect. of aliena- 
tion— Necessity for alienation.— Under the Hindu 
law, a permanent alienation by a shebait of endowed 
property, such ва the creation of a patni, is not abso- 
lutely null and void. A permanent alienation by а 
shebait of endowed property under special cir- 
cumstances of necessity is valid. Want of funds 
for repairing the temple and restoring the image of 
the idol is a necessity sufficient under the Hindu 
law to warrant such an alienation. "TAYUBUNIBSA 
Brat о. SHAM Кленове Вох 

(7 B. L. R., 691: 16 W. R., 228 
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86. Effect of aliena- 
tion—Decree obtained against shebait— Res judi- 
cata.—As a general rule of Hindu law, property 
given for the maintenance of religious worship and 
of charities connected with it is inalienable. It is 
competent, however, forthe sbebait in chargeof pro- 
perty dedicated to the worship of an idol, in his 
capacity of shebait and as manager of the estate, to 
incur debts and borrow money for the proper expenses 
of keeping up the religious worship, repairing the 
temples or other possessions of the idol, defendinj 
hostile litigious attacks, and other 
The power to incur such debts is to be measured by 
the existing necessity for incurring them, the autho- 
rity of the shebait being in this respect ous to 
that of a manager for an infant heir. It being 
competent for a shebait to borrow money for necessary 
purposes, it follows that judgments obtained against 
& former shebait in respect of debts во incurred are 
binding upon succeeding shebaits, who form a conti- 
nuing representation of the debutter property. But 
before applying the principle of res judicata to such 
judgments, the Court should be satisfied that the 
judgments relied upon are untainted by fraud or col- 
lusion, and that tho necessary and proper issues have 
been raised, tried, and decided in the suits which led 
to them. Execution of such judgments should be 
decreed only against the rents and profits of the 
debutter property. PROSUNNO KUMARI DEBYA v. 
Gozas CHAND RABOO . 14 B. L. R., 450 
У. R., 353: L. R., 2 L A., 145 
Affirming the decision of the High Court in Goran 
Склир Banoo e. Рвозонхо Комлаг Desya in 
which it was held that а decree obtained bond fide 
against the shebait of an idol is binding on 
successor . . 11 B. L R., 382: 30 W. R, 88 


87. ——_—_—____—_—_ Purchaser of en- 
dowed property, Notice to—Evidence of necessity 
for alienation.—A. plaintiff who secks to set asi 
‘an alienation of lands ou the ground that they are 
debutter, dedicated in perpetuity to support 
worship of au idol, must give strong and clear eyi- 
dence of the endowment. The mere fact that the 
rents of в particular mehal have been applied for a 
considerable period to the worship of an idol is not 
sufficient proof that the mehal is debutter. The 
shebait or manager of в debutter estate has author- 
ity, where the purposes of the endowment require it, 
to raise money by alienating a part of the estate, 
his position being analogous to that of a manager of 
an infaut heir under the Hindu law. The written 
conveyance of certain lands stated them to be 
debutter, and to be alienated to raise money to 
repair the temple of the idol. In a suit to set aside 
the alienation, it appeared that at the time of the 
transaction the temple required repairs, but that 
the vendor had not applied the whole of the purchase- 
money to that purpose. There being no evidence of 
any collusion on the part of the purchaser, or that he 
was aware at the time of the purchase that the 
money was to be applied otherwise than tho convey- 
ance expressed,—Held that the sale was valid, 
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Even if it had appeared that the purchaser hed 
notice that the whole of the porchsse-moncy was 
not required for the purposes of the endowment, bat 
that part of it was to be expended on other objects, 
an action would not lie to set aside the sale altogether, 
since the purchaser would be entitled to be reimbursed 
so much of the money as had been legitimately 
advanced. Пооводматн Вот с. RAM CHUNDER SEN 
(I. L., R., 8 Calc., 341 

Т.В.,4Т.А.,53 

88. Right to charge 
endowed property—Necessity—Suit on bond.—A 
suit to recover on a bond given by the de facto 
manager of a muth as a charge on the muth having 
been decreed by the Subordinate Judge,— He/d that 
ва tho obligor had turned the previous manager out 
of possession, and as his own right to possession was 
contested at the time he executed the bond, he was 
in no better position than a trespasser and wrong-docr. 
Where a bond as a charge on в math is given for 
antecedent claims against a muth, of which а portion 
would, but for the fresh right of suit given by the 
bond, have been barred by limitation, aud where no 
proceedings have been taken for sequestration or 
attachment of the property, there is по necessity for 
giving the bond, and a suit to recover cannot 
succeed, Ram CHURN POORER v. NUNHOO MUNDUL 
(14 W. R., 147 

80. ——— —— — ——— —— Alienation of 
pagoda property by managers—Purchasers from 
managers, Duties of.—The paid managers of the 
affairs of a pagoda have no power as such to encum- 
ber the pagoda property, or to settlo large outstand- 
ing demands agalast it. Persons doaling with such 
managers are bound to enquiro into the extent of 
their authority. A person bound to makean enquiry, 
and failing to do во, will be held to have notice of all 
much facts as that enquiry, if made, would have 
brought to his knowledge. SAMPANDA MUDALIYAR 
*.NANASAMBANDAPANDARA . — .l Май, 298 


90, — ——— Alienation of 
the management of a public charity—Sale of 
religions office—Effect of partial illegality in 
alienation—Suit for specific performance of agree- 
ment to partition — Form of decree.—In a suit for 
ic performance of an ment for partition, it 
appeared that amongst other property considered 
Mable to partition, was the huk right of а publie 
choultry and certain other lands alleged to belong to 
the same charity. The said huk right had been sold 
by auction to that member of the family who bid the 
highest price, and was purchased by the plaintiff. 
On a suit being brought to enforce the terms of the 
arrangement,—Held that the sale by auction of the 
huk right was Шеуа!, but that, as such illegality did 
not affect the other terms of the arrangement, it 
might be enforced as to the rest of the property. 
ALAGAPPA MUDALIAR v. SIVARAMASUNDAGA MU- 
DALIAR . . . L L. R., 19 Mad, 211 
91. Creation of 
tenure at a fized rent.—Where land is dedicated 
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to tho religious services of an idol, the rente of the 
lund constitute in legal contemplation the property 
of the idol, aud the shebait has not the legal pro- 
perty, but only the title of manager of a religious 
endowment, and cannot alienate the property, though 
he might create proper derivative tenures and estates 
conformable to usaze. The creation of в tenure at 
a fixed invariable rent would be breach of duty in a 
shebait. SHIBESSURRER DABEE e. MOTHOORANATR 
ACHABURE . . 18 W. R., P. C, 18 

[18 Moore's I. А., 270 


oa, —  — — — — — — Property, por- 
tion of profils of which is charged for religious 
purposes.—A property wholly dedicated to religious 
purposes cannot be sold ; but where a portion only of 
its profits is charged for such purposes, the propert: 
may be sold, subject to the charge with which it is 
burdened. Basu DHUL г. KISSEN CRUNDER GEER 
Gosam . . €. R., 200 
98, — Power of maw- 
ager to grant patni lense.—It is doubtful whether 
it is competent to the manager of endowed property 
to grant a patni thereof. Morse Doss e. Морноо- 
BOODUN CEOWDHRY . . . .1W.R,4 


94. Power to grant 
lease of endowed property.—The sbebait of a religi- 
ous endowment is competent to lease the endowed landa 
and to appropriate tho proceeds for the purpose of 
keeping up the worship of the idol, and a mokud- 
dum, under such в lease, is ontitled to hold possession 
during the lifetime of the lessor or during such 
period as the latter continues to be the shebait of the 
endowed lands. Аввотн MISSER v. JUOGURMATH 
INDRASWAMER . В . . 18 W. R., 439 

95. Right of priest 
to grant leases in hi 


‘own name.—The high priest 
of a religious endowment in Assam, who was only & 
nominee of the grantees, was held to have no right 
to grant leases in his own name and of his own au- 
thority. Ram Doss v. Монвзов рев Mis! 

(7 W. R., 446 

96, —____—_—_—__—- Power to grant 
lease of endowed property—Khadim, Tenure of 
endowed property by.—Unless endowed property 
descends to the heirs of a deceased khadim, they can 
have no right to manage or interfere with the pro- 
perty. If в khadim has only a life-interest, any 
lease given by him will be in force only during his 
lifetime, and cannot continue without the consent of 
the succeeding khadim, or perhaps of the mutwalli, 
if he has any special right to confirm leases. SUJA- 
WUT ALI v. BUBHREROODDEEN 2 W. R., 189 
67, —— —— ———— Alienation of 
profits of debut/er mehal.—The profits of a debutter 
mehal may be assigned so long as the deb-sheba is 
duly kept up. 


SnispRSSUREE авва г. BECKWITH 
[3 W. R., Act X, 158 

98. Grant to gosavi 
and hie discipl ight of gosari to encumber it. 
“A grant to a gosavi and his disciples in perpetual 
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succession, coupled with directions which practically 
make it an endowment of a muth with a limitation of 
the enjoyment to a particular line of celebrante of 
the worship therein, docs not entitle an indi 
фона to encumber the endowment boyond his own 
ife. The English law relating to 
does not apply in the case of Hindu religious endow- 
ments, KHUBALOHAND г, MAHADEVOIRI 

(12 Bom., 214 


— M Property of a 
temp!e—Gurarki—Sale of right, title, and interest 
of holder— Service land.—The property of a temple 
cannot he sold away from the temple; but there is 
no objection to the sale of the right, title, and in- 
terest of a servant of the temple in the land belong- 
ing to the temple which he holds as remuneration for 

vice; the interest sold being subject in the 
of the alience to determination by the death 
he original holder, or by his removal from his 
office on account of his failure to perform the service, 
Іотикав г. Улов =. I. L. R., 6 Bom., 696 


100. Temporary 
pledge of income of endowment—Creation of ni- 
bandha.— Quere— Whethor a private individual as 
well as a royal personage may create a nibandha. А 
Hindu religious endowment cannot be sold or per- 
manently alienated, though its income may be tem- 
porarily pledged for necessary purposes, such as the 
ropair, et. ete, of the temple. COLLECTOR ОР 
Taawa v. Нав: Srranax . I. L. R., 6 Bom, 546 

101. Mortgage of 
lands attached toa muth—Bom, Act II of 1863, 
а. 8, cl. 8, Effect of declaration by Government 
wnder— Power of a jangam guru to alienate land 
given to muth—How fur such alienation is binding 
on his successor in the office.—The defendant was 
in possession of three ficlds (survey Nos. 222, 360, and 
372) as mortgagee under mortgages executed by onc 
G, who was the plaintiff’s guru and his predecessor 
in office as jangam, or presiding lingayat priest of 
the muth. ‘Two of the ficlds (Nos, 360 and 372) had 
been mortgaged in 1863. Ө died in 1874, and in 
1882 the plaintiff brought this suit to recover posses- 
sion of the fields on the ground that it was not com- 
petent to G to mortgage them beyond the period 
of his own life, and also on the ground that, under 
cl. 8 of s. В of Bombay Act II of 1863, they were 
not alienable from the muth. It appeared that in 
1862 a sanad was issued by Government to б. declar- 
ing the land in dispute to be his personal inam, and 
able for ever as transfirable private property, 
subject only to chaothai and nazarana, This sanad 
was withdrawn in 1868, and another sanad was 
issued, declaring the land to be service emolument 
appertaining to the office of jangam, on condition 
that the holders thercof should perform the usual 
services to the community, and should continue faith- 
ful subjects of the British Government. The sanad 
stated as follows:—“ As this vatan is held for the 

formance of service, it cannot be transferred, and 
іа consequence no natarapa will be levied.” ТЬе 
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патагапа, which had been levied under the sanad 
of 1862 for the years from 1861-62 to 1865-66, was 
refunded. Meld that the plaintiff was entitled to 
recover the land in question. The circumstance of 
the repayment of nazarana and chaothai for the years 
1861-66 clearly showed that, in the opinion of the 
Government, в personal inam had been wrongly 
granted to G by the sanad of 1862, and there was 
nothing to show that 0 objected to the decision 
ultimately arrived at by Government. After the 
passing of Bombay Act II of 1863, it would not 
have been open to him—as it was not open to his 
mortgagee now—to contest that decision in any way, 
for by в. 16, cl. (4), of that Act, it is competent 
to Government to determine any question as to 
whether or not any lands are held for service, and 
the decision of Government, when once made, is final. 
Since 1468 there could be no questicn that the lands 
comprised in the savad had not been alicnable by the 
jangam of the muth beyond his lifetime, and as they 
belonged to а service vatan, they were held on а 
tenure of successive life-estates. After the death of 
G, therefore, the plaintiff, as G's successor in office, 
was entitled to the whole of the inam land claimed 
by him. JAMAL SAHEB с. MURGAYA SWAMI 

[L L. R., 10 Bom., 34 


айну of 
savasthan of muth for money borrowed by the 
stami—The svami of a muth presumably has no 
private property, and must be assumed to be pledg- 
Ing the credit of the muth when he borrows money 
for the purposes of the muth. Proper purposes are 
to be determined by the usage and custom of the 


muth, SHANKAR BHARATI SVAMI е, VRNKAPA NAIK 
[L L. R., 9 Bom., 498 
108. Effect of execu- 


tion proceedings against successor.—In 1866 T (the 
father of the plaintiff) sued his brothers Н and G 
(one of the two sons of H and defendant No. 1) to 
establish his right to а third share of the manage- 
ment of certain lands granted for the maintenance of 
в Hindu temple. In that suit У obtained в decree 
that he should have the exclusive management every 
third year, but was ordered to pay ccsts, То enforce 
payment of these costs, Я, in execution of the decree, 
attached the third share of У in the management of 
the land. The share was accordingly sold by auction 
in January 1870 to a Marwadi, who afterwards in 
May 1870 re-sold it to the appellant 7 (another son 
of Н and defendant No. 2). Г’ died in 1876. In 
1879 the plaintiff sued G and the appellant (the two 
sons of H) for his share of the management, It was 
contended for the defence that, as the execution sale of 
January 1870 was not set aside within a year, the 
right to treat it as void by the plaintiff was barred 
by lapse of time. Held that in cases of endowments, 
when the founder has vested in a certain family the 
management of his endowment, each member of it 
succeeds to the management per formam doni, and 
that therefore, on ^s death, the plaintiffs right to 
succeed to the management was quite unaffected by 
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any proceedings in execution against V during his 
life, Tarax Bawa v. Narayan Bawa 
|I. L. R., 7 Bom., 188 
104. — Mad. Reg. 
XXIX of 1802—Mirasi karnam—Emoluments— 
‘Alienation.—The lands attached to, and forming the 
em luments of, the «се cf kanam in permanently- 
settlid estates cann t be alien:ted by the bolder of the 
office to the prejudice of his succeser, McPPIDI 
РАРАТА v. Ramana . ТТ. R, 1 Mad., 85 


105. ———————— — —— Power of ar 
chakas of pacoda to alienate in order to alter form 
of worship— Legal necessity for alienation.—lt is 
mt competent to the arcbakas of а pagoda of their 
own authority to make an alienation for the purp: se 
of altering the form of worship in the pugcda, or 
in contemplation of such alteration. Any assignment 
of the office must carry with it the duty of con- 
tinuing the form of worship hitherto observed, VEN- 
XATARAYAR г. SRINIVASA AYYANGAR 7 Mad., 82 


108. — —— —— -- -- 
son for father's debt— Service 
franchised in favour of son. 
‘money-decree obtained against Af, as representative of 
bis deceased father, the creditor attached and sold 
certain land which, having been in the possession of 
the father as the emolument of the ссе of karnam, 
was, after his death, enfranchised by Government and 
granted to М and his brother. Held that the land 
was not liable to be sold in execution of the decree. 
KnisnAYA v. Сніххлтл . L L. R., 7 Mad., 507 


M — Debt contracted 
by head of maltam—Liability of his successor т 
Pen property belonging to a mattam is in 
fact attached to the office of mattamdar and passes 
by inheritance to no one who does uot fill the office, 
Though it is in a certain sense trust-property, the 
superior bas large dominion over it, and is not 
accountable for its management nor for the expendi- 
ture of the income. provided he does uot apply it to 
any purpose othcr than what may fairly be regarded 
as in furtherance of the cbjccts of the institution. 
Acting for the whole instituti», he may contract 
debts fcr purposes connected with the mattam, and 
debts so contracted might be recovered from the 
mattam property, and would devolve аз a liability on 
b т to the extent of the assets received by 
him. The origin of mattams discussed and explained. 
SAMANTHA PANDARA г, ЗЕШАРРА CHETTI 


(I. L. R., 2 Mad., 175 
108. — — — — — Charitable en- 
dowment—Trust property sold in execution— 
Rights of heirs of the creator of the trust against 
execution-purchaser.—A trus of certain pro- 
perty executed by a member of a Hindu family pro- 
vided that neither he nor his heirs should incumber or 
slienate it, but that in case of necessity his heirs 
might maintain themselves out of the income while 
administering the trusts of a certain charity. The 
provisions of the trust were not proved to have been 
observed by the settlor or his family, and the settlor 
vou, п 
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оп one occasion disclaimed the trust. The trust pro- 
perty was attached and sold in execution of personal 
decrecs passed aguinst the scttlcr and another mem‘ er 
of his family. The widow of the latter, after the 
death «f the settlor, sued to recover the land frem the 
excention-purchnscr as heir to the settlor. Held the 
plaintiff was net entitled to recover the land, Rupa 
Jagshet у. Krishnaji Govind (I. І. R., 9 Воть 
169) distinguished. SUPPAMMAL г. COLLECTOR ОР 
TANJORE LL. R., 12 Mad , 887 


Debt contracted 
laiming to be in possession as head of the 
—“ De facto” manager, Power of —Cost 
of defending ejectment suif.—Suit on a bond in which 
the obli, or was described ав the head of a muth, and 
the debt thereby secnrcd was stated to have been 
red “for the reme 'nable expensce of the suit 
which was being proceeded with, and for the god" 
of the muth and for the said muth’s own expenses.” 
The debt have been contracted by one who was in 
session of the muth under a claim that he wae the daly 
constituted head of the institution for the purposes of 
defending a suit bronght by the head of another 
religious institution to eject him and to establish 
certain rights over the muth. А decree for ejectment 
was obtained, but some of the pretensions of the 
plaintiff were successfully resisted. The present de- 
fendant was a receiver of the properties of the muth . 
appointed by the Court in the course of that litigation. 
Held that the bond was not enforceable against 
the property of the muth. SAMINATHA v. PURU- 
SuorTAMA . . . LL. R16 Mad, 67 


110. Alienation by 
de facto manager of an endowment— Limitation Act 
(XV. of 1877), sch. II, art. 91.—The pri 
Hunooman Persaud Pandey's case, 6 Moore's I. А, 
398, apply to the alienation of property by the de facto 
manager of an Hindu endowment. The possossion of 
such manager cannot be treated as adverse to the 
endowment. Semble— Art. 91 of sch. IT of the Limitas 
tion Act (XV of 1877) has no application to a suit to 
set aside such alie Unni v. Kunchi Amma, 
I. І. В. 14 Mad. 26, aud Sikher Chund v. 
Dulputty Sing, I. L. R., 5 Cale., 363, cited. SHEO 
SHANKAR Gir e. Вам SHEWAK CHOWDHRI 

(I. L. R., 24 Calc., 77 

11. — —— —— — Alienations by 
manager —Mirasi grant by manager without legal 
necessil u,— Grants of permanent under-tonures such 
as miras, patni, mokurari, grants by managers 
of endowed temple lands, are not void if made for 
^ necessary purpose. Where lande belongi.g to a 
temple were granted in miras by the manager of the 
temple, but not for a necessary purpose, and the suc- 
ccescr of the grantor sued to eject the assignee of the 
grantee,—Held that the effect of such a grant was 
to enable the grantee to hold the lands during the 
lifetime of the grantor, but would not confer on him 
any title binding on the successor in the management 
of the temple lands, RAMCHANDRA SHANKARBAVA 
DRAVID v. KASHINATH NABAYAN DRAVID 

[L L. R., 19 Bom., 271 
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8. ALIENATION OF ENDOWED PROPERTY 
—continned. 
na. ————— Religious em 
dorments — Mortgage of endowed property by de 
facto manager—Deht binding om the institution. 
In a suit on a mortgage, dated April 1880. and com- 
prising lands forming part of the endowment of а 
muth, it appeared that the mortgagor had been the 
rightful manager of the muth until 1876 when he was 
ontcasted, and consequently forfeited his office. The 
present defendant was appointed in 1877 to succeed 
him in the office of manager, but the mortgagor 
jon, and a nit by the 
present defendant to eject him was pending at the 
date of the mortgage. The plaintiff now sought to 
enforce his rights under the mortage against the 
defendant and the property of which the defendant 
had been placed in possession as the result of the suit 
above referred to. Per Curiam.—The mortgagor was 
not disentitled to incur expenses во as to bind the 
rightful manager by the mere fact that the formor 
was not de jure manager at the time the expenses were. 
incurred, provided they were incurred for the preserv- 
ation of the trust property or other justifiable pur- 
‘On its appearing that the debt was incurred for 
fhe conduct of ceremonies in which the mortgagor, 
after his excommunication, was disqualified from tak- 
ing part. and that all the circumstances of the case 
were known to the mortgagce,— Held that the plain- 
tiff was not entitled to recover the amount t the 
mortgage-debt, Кавтм SATBA v. SUDHTNDRA TED- 
ТНА SWAMI . . LL. В. 18 Mad., 359 


———— Hereditary 
managers— Void alienation— Adverse possession — 
The hereditary managers of the property with which a 
religions foundation was endowed had purported to 
well and assign the management and lands of the 
endowment to the representative of another institu- 
fion, the fimt defendant's predecessor. Held that, 
there not being any enstom of the fonndation allowing 
such an assignment, it was beyond their legal compe- 
tence, conveying no title. Vurmak Valia у, Ravi 
Vurmah Mutha, L. R«4 I. 1. Г. В. 1 Mad., 
286 referred toand followed. Тре possession delivered 
to the purchaser was adverse to the vendors. After 
the twelve years? period of limitation, which expired 
in the lifetime of the vendor, whose son now sued 
to recover the hereditary managership and possession 
of the Innds of the endowment, the suit was barred 
under Limitation Act XV of 1877. Held that there 
Was no distinction between the claim to the office and 
the claim for the property in regard to the applica- 
tion of art. 124 of ech. II of the Act and of в. 28. 
Tf there were, art, 144 would apply to the claim for 
the property, In order to fix the starting point 
tation at а date later than that of the transfer, 
‘contended that the office and title were held in 
succencive life-estates. If that contention had been 
АН the period of limitation would have commenced 
at the death of the plaintiffs father. The judicial 
cenmittee were of opinion that it must be assumed 
that the origin of theiendowment was by gift from the 
founder, and that, in accordance with the ruling in 
Juttendromohun Tagore v. Ganendromohun Tagore, 
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HINDU LAW—ENDOWNMENT-— continued. 
8. ALIENATION OF ENDOWED PROPERTY 


—eontinued. 

L. В.Т. A., Sup. Vol. 47 : 9 В. Г. В. 877, heritable 
estates conid not be created to take effect as successive 
Tife-catates, and inconsistently with the general law. 
This applied to both the office and the property. 
Held that the law of inheritance did not permit 
the creation of successive life-estates in this endow- 
ment; the above ruling being also contrary to tho 
judgment in Trimbak Bata v. Narayan Bawa, T. L. 
В..7 Rom., 188; and that the plaintiff could not 
claim to have been entitled otherwise than as heir to, 
and from, and through his father, in whose lifetime 
the title had been extinzuished hy lapse of time and 
adverse possession of the defendant, GNANASAM- 
BANDA PANDARA SANNADHI г. VELU PANDARAM 


(I. L. R., 93 Mad., 971 

L. R., 27 I. A., 69 

4C. W. N., 329 

Reversing onappeal, VELU PANDARAM г. GNANA- 
BAMBANDA PANDARA ВАММАРИТ 


(I. L. R., 19 Mad, 243 


14. Right f the 
priest to сћағао (offerings to an idol)—Power of 
priest to bind successors by ekrar making charge 
on offerings for maintenance—In a suit upon an 
ekrar executed by the priest of an idol for recovery of 
arrears of maintenance and for а declaration that the 
money due was realizable from the surplus of the 
charan (offerings to the idol) and recoverable from the 
defendant’s successors in office,- Held, upon a review 
of the Hindu law on endowments, that where an idol 
is an ancient one permanently established for public 
worship, and the offerings made to it are more or less 
of в permanent character, being coins and other metal- 
lie articles in the absence of any спот or express 
declaration by the donor to the contrary, the offerings 
are to be taken to be intended to contribnte to the 
maintenance of the shrine with all its rites, ceremonies, 
and charities, and not to become the personal property 
of the priest. Monohar Ganesh Tambekar у, 
Lakhmiram Gorindram, I. І. В» 19 Bom., 247, 
approved. Held also that the ekrar on which the 
claim was based could not be said to have been 
entered into for the benefit of the endowment, and 
whether the office of the priest was elective or heredi- 
tary, no holder of it сота bind his successor by any 
act, unless it was for the benefit of the endowment, 
GIRIJANUND DATTA JHA r. SATLAJANTND DATTA 
Jm . . . LL R, 23 Calc., 645 


115. Religious en- 
dowments—Gosami muth—Grant by the head of 
the muth to his brother for his mainfenance—Suit 
by а ruccessor to recover the land— Yadasts from 
rorenue officials—Bvidence—Limitation Act (XV 
of 1877), s. 10.—In 1644 village was granted to the 
head of a Gosami muth to be enjoyed from generation 
to generation, and the deed of grant provided that the 
grantee was “to improve the muth, maintain the cha- 
Tity and be happy.” Тһе office of head of the muth 
was hereditary in the grantee’s family. In 1886 an 
inam title-deed was issued to the then head of the 
muth, whereby the village was confirmed to him and 
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8. ALIENATION ОР ENDOWED PROPERTY 
—ooncluded. 
his successors tax-free to be held without interference 
so long as the conditions of the grant were duly 
. Yadasts addressed by tahsildars to the then 
head of the muth in 1872 and 1882 were put in evi- 
dence to show what the object of the grant was. It 
was found, regard being had to usage, that the trusts 
of the institution were the upkeep of the muth, the 
feeding of pilgrims, the performance of worship, the 
maintenance of a watershed and the support of the de- 
scendants of the grantee. From before 1840 № had 
been usual for the head of the muth for the time 
being to make grants to his brothers or younger sons 
for their maintenance. In 1842 the father of the 
present plaintiff, being then the head of the muth, 
granted certain lands in the village above referred to 
to his younger brother, the deed of: grant being in 
terms absolute. The grantee died about thirty years 
before the suit, and the lands in question came into the 
Possession of his widow (defendant No. 1) and a morte 
gage from her (defendant No. 2), respectively. In 
1863 the plaintiff's father placed certain other lands 
in possession of defendant No. 8 who paid rent there- 
for and received pottahs for some years from the 
plaintiff, In a suit by the plaintiff for possession of 
the lands in the possession of the defendants it was 
inter alid, that the grant of 1843 was bind- 
on him, and that defendant No, 8 had a right of 
Permanent occupancy. Held (1) that the suit was 
Bot barred by limitation ; (2) that the yadasts above 
referred to were admissible as indicating the general 
consciousness as to the nature of the grant of the 
village ; (8) that the grant was an endowment in trust 
for the muth, and the charities connected therewith, 
and not merely a grant of property to the original 
grantee, on which certain trusts were engrafted eo ах 
to impose on him an obligation to apply a portion of 
the income of the village to those trusts ; (4) that the 
Е ети valid for the НИ per 
о. 1 (wl become by marriage part of the family 
of a descendant of the orginal grantee), but that the 
Property comprised therein was liable to revert to the 
representative of the muth on her death; (5) that 
the аи, although he had issued pottahs, was 
entitled to recover possession of the lands occupied by 
defendant No. 8 and not to receive rent from him 
merely, SATHIANAMA BHARATI o. ЗАВАУАМАВАТ 
AMMAL . I, L. В. 18 Mad., 266 


HINDU LAW—FAMILY DWELLING- 
HOUSE, 


See Cases UNDER EXECUTION OP DECRER 


—Морв o» Exrovrion—Jomt Pro- 
PERTY. 

Bee PARTITION—MODE ОР  EFFEOTING 

Равтитон . L L. R., 3 Calc., 514 

E L. R., 23 Bom., 78 

L. R., 26 Calc., 516 


1 ——— Right of widow to reside in 
family-house—Maintenance—Obligation of sons 
to provide her with residence, —Although a Hindu 
p is entitled to look to her sons to furnish her 


You. п 
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HINDU LAW-—FAMILY DWELLING- 
HOUSE—continued. 


with а residence, she cannot insist on в right to live 
in any particular house. Монон GERR г. TOTA 
[4 N. W., 158 


d -.— Right of son to 
eject widow—Doctrine of factum valet.—A Hindu 
died leaving a widow and an adopted son, who con- 
tinned, after his death, to reside in the same dwell- 
ing-honse in which they had resided with the de- 
ceased during his lifetime, and which formed а 
portion of his estate. The son being an infant, the 
widow had the management of the house, and let a 
Portion of it to tenants at a monthly rent. Subse- 
quently the son sold the house, as his property by 
inheritance, toa stranger, who gave the widow and 
tenants a week's notice to quit. Held that the son, 
even if he had attained his majority, could not evict 
the widow, or authorize a purchaser to do во, without 
providing some other aitable dwelling for her ; nor 
in any case сот the tenants be turned ont without 
a month's notice, It seems that the passage in 
Katuayana, 2 Colebrook’s Digest, p. 188, is a re- 
striction, and not в moral precept only, and that the 
heir of the deceased has not such a right in the dwell- 
ing of the family that he can at once, of his pleasure, 
tum out the females of the family, or sell it and give 
the purchaser a richt to turn them ont, MANGALA 
Desi v. ОтхАНАТН Bose 

[4 B. L. R, О. C., 72:12 W, В. P. C., 85 


Г ———— pate 
swidow—Right of co-parcener’s widow to li 
dicelling-house— Disagreement between widows, wo 
ground for the eviction of eifker.— Under the gene- 
та] rule of Hindn law prevailing in the Bombay 
Presidency, a co-parcener's widow ів, in the absence of 


any special circumstances, entitled to reside in the 


family dwelling-house. The plaintiff sned to recover 
possession of в portion of the family dwelling-house in 
the actual possession and enjoyment of the defendant, 
who was the childless widow of his undivided brother. 
The plaintiff had offered her а residence in another 
house on condition of her vacating the part of the 
house in dispute. Pending the suit, the plaintiff died 
and was subsequently represented by his widow. 
Both the lower Courts awarded the plaintiff's claim on 
the ground of disputes between the two widows and 
alsoon the ground of the inconvenience and unhealthi- 
ness of the part of the honse in the defendant^s posses- 
sion. The plaintiff had not suorested these noints 
in his plaint, nor hed the defendant complained 
of the unhealthiness of the premises, On appeal 
by the defendant tothe High Court.— Held, reversing 
the decrees of the lower Conrts, that the defendant. 
had а right asa co-parcener’s widow to live in the family 
house, and that there were no special circumstances 
exempting the case frem the general rule of Hindu 
law - the mere fact of dispntes existing between the 
defendant and the plaintiff's widow not justifying 
the eviction of the defendant. Bar ПЕУКОВВ e. 
Занмокнвлм . . LI.R,18 Bom, 101 

4. ————— — Right of a 
widow to reside in the family dwelling-house— 
Sale of dwelling-house in execution of a decree 
obtained against the managing members of family 
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HINDU LAW-FAMILY DWELLING- 
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on a debt incurred for family purposes—A house, 
being ancestral property of а Hindu family, was sold 
in execution of а decree by which the deeree-amount 
was constituted в charge on such property. The 
debt sued on bad been incurred for the bencfit of the 
family by the co-parceners for the time being, but 
since the death of such co-parcener’s father,— Held 
the widow of the latter, who resided in the said house 
during her busband's lifetime, was not entitled 
against a purchaser for value in good faith under 
such decree (but with notice that she resided and 
during her husband’s life had resided in that ho 
and still claimed to reside there) to continue to reside 
for life in such portion of the house sold as she 
resided in subsequent to her husbands death. Ven- 
katammal v. Andyappa, I. L. Ry 6 Май, 180, 
distinguished. RAMANADAN с. RANGAMMAL 

[L L. R., 12 Mad., 260 


Widow's right of 
residence in her husband's house after his death— 
House mortgaged by plaintif a husband in his life- 
time and sold іп execution—Auction-purchaser 
with notice of widow's claim to reside, Right of — 
То executicn of в decree upon a mortgage effected by 
the plaintiffs husband in bis lifetime, the house in 
dispute was put up to auction, and purchased by the 
defendant, The defendant was aware that the plain- 
tiff (the mortgages widow) was residing in the house 
at the time of the Court-sale. In a suit brought 
by the plaintiff to establish ber right to reside in 
the house in questirn,— Held that in the absence of 
any allegation that the mortgage effected by the 
IaintifPs husband was nt for the benefit of the 
family, or was in any way in fraud of the plain- 
tiff rights, the defendant as auction-purchaser took 
the house free from the plaintiff's right cf residence 
as a Hindu widow, notwithstanding the fact that he 

had notice of her claim. MANILAL v. BAI ТАВА 
(I. L. R., 17 Bom., 898 


6. — Right of auction- 

haser to eject widow.—A Hindu widow, who re- 
Hides with her husband and the members of his family 
in the family dwelling-honse while he is alive, is enti- 
Пей to reside therein after his death, and cannot be 
ousted by the auction-purchaser of the rights and 
interests in the house of her husband's nephew. 
Өлов r.Cuanpzamast . L L. В.,1 ALL, 262 


7. —- Ancestral pro- 
perly—Mortgage—Sale in execution of decree. -L, 
P Bindu, mortgaged the dwelling-louse of his family, 
such dwelling-house being anccstral property. Held 
in a suit against Ls mother and wife to enforce the 
mortgage brought after 178 decease, that the mort- 
gage could be enforced, Mangala Deli v. Dina- 
noth Bose, 4 В. L. R., O. С., 72, and Gauri v. Chon- 
dramani, I. L. R., 1 Ally 262, distinguished, Вит 
xHAM Das v. PURA I. L. R., 2 Al., 141 


S. ——— M — Auction-purchaser, 
Right of —The widow of a member of в joint Hind 

family con claim a right of residence in the f 
dwelling-house, aud cau assert such right a 
the parchaser of such bonse at a sale in execution 
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HINDU LAW—FAMILY DWELLING- 
HOUSE—concluded. 


of в decree against another member of such family. 
Gauri v. Chandramani, I. І. R, 1 All, 262, and 
Mongala Debi v. Dinanath Bose, 4 В. L. R., О. C~, 
72, followed. TALBMAND SINGH v. RUKMINA 
Т.І. R, 8 all, 853 
9. — On the 28th June 
1876, the plaintit ined а money-decree by consent 
against R, the father-in-law of the defendant. On 
the 24th of July 1876, the plaintiff attached a house 
of В. On the 12th October 1476, the defendant sued 
R for maintenance, and alleged that the bouse in 
question was the property of her deceased husband 
and R, and she claimed the right to continue to live 
in it, On the 10th of November 1876, and during 
the pendency of the defendant's suit against R, the 
house was sold undcr the plaintiff's decree against Z, 
and the plaintiff himself became the purchaser, On 
the 20th of June 1877, the defendant obtained a 
decree against R in terms of the prayer of her plaint. 
On the 27th of August 1879, the plaintiff brought the 
present suit to eject the defendant from the house, 
Held that what the plaintiff bought from R was his 
right, title, and interest in the house, which bei 
subject to the decree in the defendant's pending suit, 
the plaintiffs purchase was likewise subject to the 
same, and the circumstance that the plaintiff had 
placed prior attachment on the bouse made no 
difference. Tho plaintiff therefore could not eject the 
defendant during her lifetime, PARVATI v. KISAN- 
BING. Я . . LL. В. 6 Bom., 567 


10. — —— — — — —— Purchaser from 
the heir with knowledge— Widow?s right of resi- 
dence a charge on the properíy.— Where a purchaser 
purchases в house, the property of a Hindu family, 
from the beir, with full knowledge that the widow is 
residing and being maintained in it, such purchaser 
cannot ask for the summary eviction of the widow 
from the bouse, even thiugh there may be other 
property in the hands of the heir out of which her 
maintenance could be derived, but the purchaser takes 
the honse subject to the right of the widow to continue 
to reside therein. Lakshman Ramchandra Joshi 
v. Satyabhamabai, I. L. Во 2 Bom., 494, distin- 
guished. DALSUKHRAM MAHASUKHRAM v. LALLU- 
DHAI MOTICHAND . LL. R,, 7 Bom, 262 


HINDU LAW-—GIFT. 


Col. 
1. REQUISITES РОВ GIPT soe. 8409 
2. GIFTS MORTIS CAUSA . . B . 8414 
3. POWER TO MAKE AND ACCEPT GIPTS . 3414 
4. CONSTRUCTION OP GIPT8 — H . 418 
Б. REVOCATION ОР GIFTS H H . 8428 


See HDU Law--Jomt FAMILY—POWERS 
OP ALIENATION BY  MEMBERS—MAX. 
AGER . . IL L. R., 18 Bom., 177 
[L L. R., 19 Bom., 808 
See Нтхро Law —Jorxr Рамил — РочЕвё 
OP ALIENATION BY МЕМВЕВВ- ОТНЕВ 
MEMBERS . LL. В. 1 All, 429 
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See Cases UNDER HiwpU LAw--WriLL— 
Сохетвготіом or Wits. 
See Hinu Law—WiLL—PowxR o» Dis- 
POSITION— DIBRERI8.N. 
LI. L. В., 1 Bom., 561 
L L. R, 5 Bom., 48 
See CASES UNDER MALABAR LAW -– СІРТ. 


1. REQUISITES FOR GIFT. 


14 —_—— Gift of freehold to hei 
Words of inheritance.—By Hindu law по wirds of 
inheritance are necessary to pass a freehold iuterest 
in land to the ANUNDOMONEY DOSsEE г. 
Dos р. East INDIA ComPany 

(4 W. R., P. C, 61: 8 Moore's L A., 48 


Gift to wife— Words of inherit- 
ance— Husband and wife—Immoveable property. — 
It is not necessary in Hindu law, in order that a wife 
should take au absolute estate in immoveable pro- 
perty under в deed of gift from her husband, that the 
gift should be made with such words of limitation 
as аге ordinarily used to conv estate of inherit- 
shoe. The intcution of the husband may be expressed 
in other ways, aud is a matter of construction merely. 
Koonj Behary Dhur v. Prem Chand Dutt, I. L. R5 
Cale, 654: 5 С. L. R. 561, distinguished. Raw 
NABAIN SING v. РЕАВХ BHUJUT. 

E., 9 Calc., 830: 13 C. L. R., 109 

8. ————— Verbal grant of land with 
possession.—A verbal grant of land followed by 
Possession is T under the Hindu law. ANON- 
MoUs . . + lInd.Jur. О. 8., 135 


no objection 
to the validity of a gift by a Hindu. Where a cadet 
member of the Doomraon family gave, for the support 
of his illegitimate sons, certain properties which he 
purchased out of the savings and profite of his ap- 
Panage, even admitting that he was in posession. of 
such properties during his lifeti 
would be that of в trustee for 
Monzsave Вокзн SINGH г. Sonn d Hooxwax 
W. Rọ, 245 
5. aU of land,.—A 
gift of land is not complete, by Hindu law, without 
possession or receipt of rent by thedouee. Hagsivay 
ANANDRAM r. NARAN HARIBHAI 
[4 Bom., A. C., 81 


6. ————— —— Git of land— 
Receipt of rent.—To make a gift KON d complete. 
under the Hindu law, there must be either possession 
or receipt of rent by the donec, The receipt of rent 
may be by an agent, and if the transaction is bond 
fide, it is immaterial that such agent has before the 
gift received the rent for the donor. Baxx o» Hiw- 
DUSTAN, CHINA, AND JAPAN г. PREMCHAND RAI- 
OHAND. AMEDBHAI Новвнат p PREMon«ND Rar- 
CHAND А . 6 Bom, О. С, 83 

Possession retained 


by domor--Tramifer of possession— Symbulical 
tramafer.— A gift by a Hindu unaccompanied either by 
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HINDU LAW—GIFT—continued. 

1, REQUISITES FOR GIFT— continued. 
possession on the part of the donee or any symbolical 
act, such as handing over documents of title, or pere 
ing the donee to receive rents, is not in itself а 
transaction, even though the deed of gift be re- 
gistered. Daoar DADEE e. MOTHCRA NATH CHAT- 
TOPADHYA 

[L L. R., 9 Calc., 854: 13 C. L. R, 530 

8. —___—____—__ Gift of land — Re- 
gistration, Effect of—The plaintiff sued for posression 
of certain lands, alleging that they had been given to 
him uuder в deed of gift registered. It was found 
that no possession was given to him under the decd. 
1t was contended for him that his title was complete 
without possession, as the deed had been registered, 
and that the object cf the rule as to possession was to 
give publicity to the transaction, Held that the 
plaintiff was only entitled to the land of which he 
had been put into prasession. According to Hindu 
law, in crder t» give complete validity to а gift of 
laud as between donor and donee, the donee must be 
put into possession, istration yives the donee 
neither actual, constructive, пог symb. lica] possession, 
and therefore caunot be regarded as equivalent to 
delivery and acceptance, VASUDEY.BHAT е. NARA- 
YAN DAJI DAMLE . LL. В.,7 Bom., 131 


Want of change 
«У possession An iustrument was executed. 
by the defendant, a Hindu, to his wife, stipulating 
that the defendant and his wife should continue to en- 
joy certain immoveable property jointly, with a right 
of survivorship, and containing a promise by the dee 
fendant to surrender the property to his wife if he 
married again. Held that the instrument did not 


i 


operate by way of gift, there being по change in the - 


possession of the property nor asa declaration of trust, 
and that it did not create a binding obligation which 
the law would enforce. Queere—Whether the Hindu 
law admits of tho applicability of the principle on 
which Courts of Equity in England hold voluntary 
declarations of trust to be binding against the decla- 
rant. VENKATTACHBLLA MANIYAKARBR ©. THA 
THAMMAL . i . А . 4 Mad, 460 


10. —- --- Gift not fol 
lowed by actual possesrion.—A Hindu merchant 
made an absolute and immediate gift of all his pro- 
perty to the widow of his daughter's grandson who 
lived with him, and in regard to whom he stood in 
luco parentis. It did not appear that the gift had 
been followed by possession, aud tho douor continued 
to carry оп tho busiucss in his own name, until his 
death, which happened some two years afterwards. 
Held that the gift was valid. Anunchand Rai v. 
Kishen AMohun Buncja, 1 Sel. Вер» p. 152, cited and 
followed. Tara ВЕВЕЕ г, GHASTRAM 

[3 C. L. BR, 247 


a ————— — Gift giring right 
I» obtain possession.— Held. that, aident iy with 
the authorities in the Hindu law, a gift, where the 
donor supporta it, the person who disputes it claiming 
adversely to loth donor and donee, is not invalid for 
the mere reason that the donor has not delivered pos- 
session; and that where в douce, or vendee, is, under 
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the terms of the gift, or sale, entitled to possession, 
there is no reas n why such gift or sale, though not 
accompanied by possission, whether of moveable or 
immoveable pr perty (where the pift or ule is xot of 
such a nature as would make the giving effect to it to 
be contrary to public policy), should not «perate to 
give the donee, or vendee, a Tight to obtain possession. 
Karmas Мешлок e. KANIAYA LAL PUNDIT 

[L L. B., 11 Calc., 121: L. R, 11 L А. 218 


12. Construction of 
deed of gift. Gift with possession—S, on 
September 1874, executed an instrument of gift in 
favour of his two daughters and his adopted son, 
whereby he gave'them “his houses and shops and 
other moveable and immovenble property and his loan 
transactions” in equal one-third shares. At this 
time he was possessed of a one-third share in a certain 
partnership business. After the death of 5, M, one 
Of the daughters, sued N, the adopted son, for one- 
third of her father’s property including his share in 
the partuership business. Held that, inasmuch asthe 
donor bad relinquished the subject of the gift, so far 
as he could, and had vested it iu the donees, posses- 
sin under the gift had passed to М. Held also, 
on the construction of such instrument, that it did not 

іе M a share in her father’s partnership business. 

HARIv.NAUNIDR , T L. Re, 4 Al, 40 


13. -— -  — Delivery of deed 
of gift, d. immoreable property sufficient fo pass 
title. — The delivery to the douce of immoveable pro 
perty of the deed of gift is sufficient to pass the title 
to such property to the donce without actual physical 
Possession of such property being taken by the donee. 
Manbhari v. Naunidh, I. L. B.,4 All. 40, followed. 
BALMAKUND v. BRAGWAN Das 

[L L. R., 16 All, 185 

14 —— ———— — —— — Attestation of 
deed, Effect of.—In 1878, В, a Hindu, executed 
a deed of gift of his immoveable property to his 
daughter M (defendant No. 1). The deed was 
attested by the plaintiff. In 1878 Е mortgaged to 
the plaintiff some of the land comprised in the deed of 
gift. В died in that year, and in 1882 his grandson 
conveyed the equity of redemption to the plaintiff, 
Who was already in posscesion of the mortgaged land 
We mortgagee, In the year 1888, the plaintiff being 
dispossessed by М and the second defendant, to whom 
she had sold the land, he brought the present suit to re- 
cover possession. The defendants relied upon the gift, 
‘Held that the plaintiff was entitled to possession. At 
the time of the mortgage to him in 1878 Æ had not 


completed bis gift to Бу giving possession. He 
Was therefore in a position to give tho plaintiff а 
title. It had not been shown that Af had ever 


en treated as the owner of the equity of redemp- 
tion. Held also that the circumstance that the 
Plaintiff attested the deed of gift in 1878 could not 
affect his title, as the gift had not been completed by 
delivery of possession. ABAJI GANGADHAR г, 
Mox . . . LL.R,18 Bom., 688 

15. Declaration by 
donor to one in physical possession. —W here one of 


DIGEST OF CASES. 
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several jeint dones is already in physical occupation 
of the subject-matter of an intended gift a declaration. 
by the donor to the dence во in occupation, assented 
to by snch donee, that he has parted with the posscs- 
sion in favour of the dences, converts mere occupation. 
into poasession, and amounts to а valid gift under the 
Hindu law. Bar KUSHAL r. LAKHMA Mana 

[L L. R., 7 Bom, 452 


16. Delivery of pose 
session—Trangfer of Property Act, s. 198— Immove- 
uhle and moveable property.—Assuming that deli- 
very of Possession was essential under the Hindu 
law to complete a gift of immoveable property, that 
law bus been abrozated by s. 123 of the Trausfer of 
Property Act. The first paragraph of that section 
means that a gift of immovcable property can be 
effected by the execution of а registered instrument 
only, nothing more being necessary. Semble—The 
same is tho case under that section with regard to 
moveable property, provided that в registered deed 
(and not the alternative mode of delivery) be adopted 
as the mode of transfer. DHARMODAS Das v. 
Х1зтанімі Dast . LL.B. 14 Cale, 446 


me — Gift of moveable 
proper! y — Delivery of possession—Registration of 
deed of gift—Transfer of Property Act (IV of 
1882), вв. 123, 129— Registration.—The rule of 
Hindu law, that delivery of possession is essential to 
complete a gift, is abrogated by s. 123 of the Transfer 
of Property Act (IV of 1882). Dharmodas Das v. 
Nistarini Dasi, I. І. Ruy 14 Calc., 446, followed, 
Bar Ramsar г. Bat Mast I, L. R, 28 Bom., 284 


18. Verbal gift of 
immoceable property—Death of the donor— Posses- 
sion given fo the dunce by the son of the donor.— 
‘One G, being possessed of certain lands which were 
his sclf-acquired property, died in 1878. On his 
death-bed he told his son, P (the plaintiff's father), to 
give these lands to his iore: the defendant. 


Tn the following year (1879) P by a registered deed 
of gift gave the lands to the defendant. The deed 
contained the following recital :—“ Our vadil (father) 
@ has made a gift to you of his self-acquire d lands, 
Nos, 101 and 102, of mouzah Vadgaon for your own 
and your children’s maintenance, and has directed me 
(P) to execute an instrument according to law. I 
(P) hereby execute a deed of gift to you.” Shortly 
after the exccution of this document, the defendant 
was put into possession of the lands, and she admite 
tedly continued in possession down to the commence- 
ment of this suit in 1888. The plaintiffs, who were 
the minor children of P, now sought to,recover these 
lands from the defendant, alleging that on the death 
of their grandfather G the lands had devolved by 
inheritance upon his son P (their father), and con- 
tending that the latter had no power to make а gift 
of these to the defendant. The lower Court found 
that the question of Ps competency to give ће lands 
did not arise, as they bad already been given to the 
defendant by his father G, and that P was simply 
‘an instrument in carrying out the wishes of his father 
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and in executing the deed of gift to the defendant. 
On а] l, the District Judge considered that the 
point for determination was whether the gift hy G 
to the defendant was valid by Hindu law, net having 
been accompanied by possession, Не hild the gift to 
be valid. On special appeal to the Hich Си 
Held, dismissing the appeal, that whether the gift 
by G to the defendant was to he regarded as a gift, 
possession being afterwards given to the defendant, 
or whether G was to be regarded as having constitu- 
ted himself a trustee and having made Р 
carry out his wishes, the defendant wi 
Possession of the lands, and that the plaintiffs had 
neither by Hindu law nor otherwise any legal or 
equitable claim to have the deed of gift to the defen- 
dant cancelled, BHASKAR PURSHOTAM +, SARAS- 
VATIBAI L L. R., 17 Bom., 486 


19. — — —— — — — Gift without 
delivery of possession—Transfer of Property Act 
(IV of 1882), ss. 123, 129—Immoreable property— 
Acceptance of gift—Kegistration—P exccutel a 
decd of gift of cortain property in favour of the 
plaintiff in 1877 before the Trausfer of Property Act 
was passed, and tho deed was duly registered In 
1881 Р sold certain portions of the same property to 
the defendants, and gave possession to them of such 
Portions. Р died six years after the execution of the 
decd of gift, and after his death some of the title- 
deeds of the property covered by the deed of gift 
came into posscssion of the plaintiff, Both the lower 
Courts found that there had been no delivery of 
Possession given by the donor nor acceptance by 
the donee. In a suit brought five years after the 
death of Р for pesscusion of the property, the subject 
of the alleged gift,—Held that mere registration was 
not sufficient to make the gift complete according to 
the Hindu law, under which some possession or 
acceptance by the donee was necessary ; there being 
neither possession nor acceptance, the suit should be 
dismissed. Dagai Dabee v. Mothuranath Chatto- 
padhya, I. L. R. 9 Calc, 854; Kishto Soundery 
Debea v. Kishtomotee, Marsh., 367; and Harjican 
‘Anandram у. Naran Haribhai 4 Вот. Н. Cy 81, 
referred to, Dharmodas Das у. Niatarimi Dasi, 
I. L. Е. 14 Calc, 446, approved,  LAKBHIMONI 
Dasi c. NrTTYANANDA Day 

[L L. R., 20 Calc., 464 


20. Gift of immore- 
able property without possessicn—Mutation of 
names without objection of donor.—A gift of im- 
moveable property, followed shortly afterwards 
(pursuant to the terms of the gift) by mutation of 
names without any objection being made by the donor, 
was not invalid by Hindu law for the mere reason 
that the donor did not deliver actual posse 
sion. Kalidas Mullick v. Kanhaya Lal Pundit, 
І. І. В. 11 Cale. 121, and Dharmadas Das v. 
Nistarini Dasi, І. L. В. 14 Calc., 446, referred to. 
Bax CHANDRA MUEBSJEE v. RUNJIT SINGH 

(LL.B, 27 Calc., 242 
4 C. W. N., 405 


DIGEST OF CASES. 
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31. ———— Donatio mortis causa—Gift 
inter vivos.—A Hindu on his death-bed, a few days 
before he died, caused certain Government paper tobe 
given to his son in his presence in these worda: 
“ Bring out the papers. and give them to my son,” 
but he did not make or dircet cudorsement £hercof. 
Subscquently, being asked to endorse them, he said, 
«Таш very weak ; how can I sign во many papers? 
When I get a little strength, I will sign them. What 
cause have you for being anxious?” Held by PHEAR, 
J., that it was a good donatio mortis causa. А do- 
natio mortis causa has m t the same signification here 
ав in England. Held on appeal by Peacock, C.J. 
— The gift was not governed by the strict principles 
of English law, but by the Hindu law. By English 
law there was a valid dunatio mortis causa ; assum- 
ing it to be a gift infer tiros, it was a valid gift by 
Hindu law, aud the principal and interest secured by 
the Government papers, aud not the mere paper, 
passed to the donee. By MAcrHEKsox, J.—Tho 
circumstances amounted to а gift by в nuncupative 
will made in contemplation of death, UPENDRA 
Квівпма DeB c. NABIN KRISHNA Bose 

[3 B. L. R., O. C., 118 


S. C. Ешеныа DEB є, Woorenpra KRISHNA 
Dr . . . . . MWR, O. 0,4 
22 — Giving with in- 
tention to pass property.—The Hindu law makes no 
distinction in favour of gifts in contemplation of 
death, ав respects the legal requisites to constitute 
а perfect disposition by gift, These requisites are в 
giving, either orally or by writing, with the intention 
to pass the property in tho thing given, accom- 
panied by ite actual delivery and acceptance in the 
donor's lifetime. When all these requisites have been 
fultilled, there is nothing in Hindu law to prevent, 
effect being given to a gift in contemplation of 
death. The theory of the donatio mortis causa 
considered. VISALATCHMI AMMAL г. онн Риллт 
(6 Mad., 270 
23, — — — Deed of gift made on death- 
bed—Proof of such deed.—lu establishing the 
validity of a deed of pift taken from a woman stricken 
with a mortal discaso and in expectation of death, 
proof at least of equal strictness, as is required to 
prove a testamentary disposition, must be given, and 
the proof to support such в transaction ought to be 
sufficient to establish that she knew what she was 
about, and intended to make such disposition of her 
property. THAKOOR DAYHEE r. Rar Barack RAM 
10 W. R., P. C, 8 
11 Moore's І, А., 189 


3. POWER TO MAKE AND ACCEPT GIFTS. 


24. — Self-acquired immoveable 
proporty— Benares law— Gif! to one child to 
exclusion of others.—Under the Benares law, в man’s 
immoveable property, though self-acquired, is nob 
within his power of disposal so absolutely by gift 
in his lifetime as to cnable him to give it all to one 
son or grandson to the exclusion of the rest. МАНА- 
sookH v. BUDBEEE . 1N. W., Ed. 1873, 158 
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35. Gift of portion of samindari 
after marriage to daughter.— A deed of gift of 
land forming part (f a zamindari, exceuted by the 
zami: dar in favour of bis da :ghter five years subse- 

nnt to ber marriage, is not valid. УІ ANARANJA 

EKUMAL SETHUKAYAR t. Матто HAMALINGA 
SETHURAYAR, ATTCLAKSHMI AMMAL fe SIVANA- 
RANJA PERUMAL SETHUKAYAR . 8 Mad, 75 


26. — ——— Gift of separate property 
to Hindu widow- Interest of Hindu widow ~ 
Power of alienition—Gift to agent ла reward— 
Want of consideration.—C, a Hindu subject to the 
Mitakshara law, died leaving а widow А, but no issue, 
In bis lifetime he had transferred to Æ by gift 
mouzah В, a portion of his real estate. After his 
death J and 2, his brothers, sued for p-sscesion 
of mouzah R as being ancestral property. Their suit 
was dismissed, the Sudder Court finding it to be 
separate property, ‘That Court found that R had 
acquired mouzal R from С by gift, and that Е only 
took under this gift в life-iuterest in it. J aud P 
having died, К made a gift of mouzah R to her agent, 
в гемвга for his faithiul services. In а suit by N, 
son of J, as the heir ot his uncle С, to set aside this 


gift tothe agent as Шева), — Held on the finding that | 
d had acquired the property from her husband by | 


gift, that she did not take an absolute interest in the 
Property under the gift, aud her husband's heirs 
could question the validity of the gift to the agente 
Held also that the gift to the agents, being made unly 
out of motives of generosity, was invalid. RUDE 
NAnAIN SINGH о, RUP KUAR 


[L L. R, 1 ALL, 734 

27. — Gift by married woman to 
kinsman—Gift of immoveable property by woman 
woithout consent of her husband.—hlaintiff sued to 


enforce a gift to him of immoveable property by а 
woman living under his guardianship as against her 
husband. Held that such taking of the woman's 
property by her kinsman is wholly repuguant to 
Hindu law. Quere—Can a woman, without the 
consent of her husband, during coverture, absolutely 
alienate her own lauded property?  DANTULCRI 
ВАУАРРАВА2 v. MALAPUDI Raxopv . 3 Mad., 360 


38. —— — —— Gift among Parsis—Gift to 
married icoman.— Among Parsis a gift may be made 
to the separate uso of в married woman or of а 
woman about to be married. MERBAI г. PEROZBAI 
[L L. R., 5 Bom., 268 


29. - Leper, Gift by.—By Hindu law 
в person becoming a leper is not incapable of making 
a gift of property to which he had previously suc- 
ceeded, SAMACHURN AUDICAREE ВУВАОКЕ г. ROuP 
DassBruaors . . . . ВМ. В, 68 


80. — Gift to one son to exclusion 
of others—Mitakshara law—Se(/-acyuired im- 
moreable properiy.—A Hindu son, subject to the 
Mitakshara law of inheritance, sued to ootain a do- 
claratory decree for в moiety of a house which the 
father had conveyed by deed of gift to pluintiff’s 
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brother, being the self-acquired immoveable property 
of his father, on the ground that under the Hindu 
law a father is not permitted to шаке. а gift of 
immovceable pr. perty t» one sn to the injury of the 
other. Held (reviewing all the authoritics and prece- 
dents on the subject) that, alth ugh prohibition of 
auch a gift, on moral or spiritual grounds, may be 
implied by the texts of Hindu law, yet, where № ів 
not declared that there is absolutely no power to do 
such acts, those acte, if done, are nct necessarily void, 
and that therefore an exclusive gift to one sou by the 
father of self-acyuired immoveable property is nt 
illegal. srrAL v. Марно . L L. R., і AlL, 394 


81. — — —— Gift by co-sharers without 
consent of others.—He/d that on the Bombay 
side of India в member of an undivided Hindu 
family cannot, without the consent of his co-parce- 
ners, make a gift of his share in the undivided pro- 
perty or disp ве of it by will, Gaxovpar Ком 
бірнлрра с. RAMANNA BIN BHIMANNA 

{8 Bom., A. C., 68 


VRANDAVANDAS RAMDAS г. YAMUNABAI 
[12 Bom., 229 


за. Gift of undivided share by 
a co-parcener—Voluntary alirnation—Alienae 
tion to strangers and relatires,— The rule of Hindu 
law which forbids voluntary alicnations of the family 
estate by а Hindu co-parcener applies ae well to gifts 
to relatives as to gifts to strangers, PoNNUSAMI v. 
Tuara > . LLB, 9 Med. 278 


Gift to concubine — Validity 
[4 gift.—G, a member of an undivided Hindu 
family, died leaving him surviving two nephews, 
V A and V R. ond У, в concubine of б. V A 
lived with @ at the time of his death, and had the 
whole of G's property, moveable aud immoveable, 
left in his ( A's) possession, 1” 4, before his 
death, made в gift of the said property to У in cone 
sideration of her having been @’s concubine for many 
years. In в suit brought by P R to recover the 
whole property from Y, she claimed it by virtue of 
the gift to her by V 4. Held that the gift was 
invalid as against 7^ Е, who was entitled to the 
whole property, subject to the muintenance of Y us 
a concubine of G for many years; the High Court 
also directed the said maintenance to be secured for 
her (Y) by investment of в sufficient part of the 
property in trust for that purpose. VRANDAVANDAS 
RAMDAS г. YAMUNABAT — . Bom., 229 
Gift to idiot— Validity of 

‘here is no prohibition in tho Hindu law 
against а gn to an idiot. Although an idiot child 
caunot take by right of inheritance, a gift by 
а parent to an idiot child to operate after the 
parent's death is valid. — KOOLDEANARAIN SHAHER 
v. Wooma CooMARnE& Marsh., 357: 2 Hay, 370 
85. ——— —— Genuine gift by father-in- 
law to his widowed daughter-in-law — Gift 
by way of affection ofa small share of moveable 
property acquired by the donor while living in 
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union with his sons and grandson—Gift valid— 

"Hindu latc.—Where there ів a genuine gift by а 

father-in-law to hi« widowod daughter-in-law by way 

of affection, out of в small share of moveable pro- 


perty most of which was acquired by the donor while 
t 


living in union with his sous and grandsons, the 

cannot be impeached as being opposed to the prin 

ples of Hindu law. HANMANTAPA г. JIVUBAI 
[L L. R., 24 Bom., 547 


36. Gift of ancestral property 
by father to stranger—Suit by minur sum to 
recover.—Where a Hindu mado a gift of certain 
land, which he had purchased with the income of 
ancestral property, and a suit was brougbt to recover 
the land on behalf of his minor воп, who was born 
seven months after the dato of the gift, Не that 
the gift was invalid as against the plaintiff, and 
that he was entitled to recover the land from the 
donee. RAMANNA r. VENKATA 

[L L. в., 11 Mad., 246 


Gift to widow by member 


the house. 
brought a suit against the donee to recover posses- 
sion of the house on the ground that the deod of gift 
could not convey to him more than the life-interest 
of the widow donor. Held that the deed of gift 
must be construed with roferenco to the nature of 
the general rights of the donor at the time of execu- 


tion, as a Hindu widow in в joint Hindu family en- 
titled only to maintenance. Rabutty Dossee v. 
Shibchunder Mullick, 6 Moore's I. A. 1., and Dino- 
nath Mukerji v. Gopal Churn Mukerji, 8 C. Г. 
T. 57, referred to. Held also, having regard to 
the rules of the Hindu law regarding the possession 
by widows of joint family property in lieu of main- 
tenance and to the experience of the Courts in con- 
nection with such matters, that it was for the donoe 
to establish clearly aud specifically that the donor, at 
the time when she executed the doed of gift, had any 
such absolute right of ownership as would entitle 
her to alienate the property for any interest beyond 
alife-estate. Held further that there was nothing 
in the deeds under which 5 obtained роны» 
sion of the property, which beyond doubt t 

intention of the partics that she should be entitled to 
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8. POWER TO МАКЕ AND ACCEPT GIFTS 
—concluded. 


the absolute ownership of the property ; and that her 
estate therefore could at best be regarded as в life- 
estate, and the deed of gift as binding upon the plain- 
tiff during her lifetime, but not further. GANPAT 
Rao v. Кам Cuanpea . Т.Г. R. 14 All, 208 


— — — Voluntary gift to relative 
in с ideration of natural atrection —A/ ien- 
ation by undivided member of joint family.—A. 
member of an undivided Hindu family, consisting of 
himself, his adopted son, and his uucle, sold certain 
land belonging to the family to the plaintiff. In 
a suit by the plaintiff for в declaration of his title 
to, and for possession of, the land, it appeared that 
the sale was not justiod by auy circumstances 
of family necessity; and that the adoption (which 
was disputed) was a valid oue. During the pond- 
ency of the suit the undivided uncle died, having 
made a gift of his property to his daughter-in-law, 
not for value, but in cousideration of natural affection. 
Held, referring to Baba v. Timma, I, І. Ry7 


Mad., 357, and Ponnusami у. Thatha, I. L. Ru 9 
Mad., 273, that the gift by the undivided uncle 
to his daughter-in-law was invalid, and that the 


iff was entitled to а moiety of the land sold 
. У1ВАТХА v. HANUMANTA 
(I. L. R., 14 Mad., 459 
39. —————— Gift of land on daughtor's 
marriage — Woman's estate —Power of aliena- 
tion.—A Hindu in whom the while of the family 
property bad vested died without issue, and his 
mother took the estate. She subsequently gave & 
portion of the property to her son-in-law ол the oc- 
camon of his marriage with her daughter. The gi 
was not found to be otherwise than reasonable in 
extent. Held that the gift was binding ол the re- 
versioner, ВАМазАМІ AYYAR г. VENJIDUSAMI 
AYYAR . Wi Td L L. R., 22 Mad., 113 


4. CONSTRUCTION OF GIFTS. 


40. ——— Mode of construction—Deed 
of gift.—A deed of gift should be interpreted by itself 
according to the whole of its context, to tho expres- 
sious it contains, and to the intention of the party 
making it. Апу other direct evidence to explain the 
surmised or alleged iuteutio of the dwor is iuudmise 
sible. COLLECTOR оғ MOORSHEDABAD v. ANUND 
Naru Rox. Кізнехмохвк Daves c. ANUND NATI 
Bor. . . e . М.В, В. В, ИЗ 


41. Limitation of gift—Words 
“angoja santan.”—The words “augoja santan” 
occurring in a deed of gift would limit the gift to the 
male issue of the donee. — BuGoLA MOvEE г, HOW- 
amt Сновм PAUL . . . . 


42. — — Qualifying words—ZJntention 
whole property. —W here, from the whole tenor 


tog 
| обв deed of gift, it appeared that the real intention of 


the donor was to pass all her proporty, qualifying 
words used in the deed wero held not to coutrul its 
operation. Kareg Doss Roy e. KHIRODA SOON- 
DUREE DEBIA . Я E . 16 W. BR, 800 


( 3419) 


HINDU ГАМ ОТЕТ continued. 
4. CONSTRUCTION OF GIFTS—continued. 
43. 


Итино ХоохронЕЕ DOSsEE e. Cut NPER МонІхЕЕ 
Dosskg . * 3 . ЗУ. R., 200 


44. — Gift to woman without ex- 
press words— Ромер of dence tu alienate, Tn the 
case of gifta, asin the ense of wills, the well-established 
rule must be followed that, in the absence of express 
words showing such an intention, a gift to а woman 
confer an absolute estate of inheritance which 
she is enabled to alicuate. JI DATTATRAYA r. 
CHANDRABAI . LL.R,17 Bom, 508 


See ANANDIBAI e. RAJARAM CHINTAMAN PETHE 
[W. R., 22 Bom, 984 


45. ________ Gifts to daughter as stri- 
dhanam.—A Hindu exccuted in favour of his 
daughter an instrument in the following terms: «І 
have hereby given to you to be enjoyed as stridhanam 
after my death 2,320 fanams out of 6,000 fanams, 
which remain askanomontheland T. . . The pro- 
portionate rent on 2,320 fanams is 305 paras. This 
quantity of paddy . . shall he enjoyed by you and 
your sons and grandsons hereditarily by receiving the 
same from my sons. After certain clauses restrict- 
ing the mode of enjoyment and the power of alien- 
ation, the instrument proceeded, * In the event of the 
said Капот being paid, that money shall be received 
by my sons, and shall be invested on rome other pro- 
perty which may be approved of by yon and your sons 
and by my sons, and from that property you may 
receive income yearly and enjoy the same.” " In a suit 
by в grandson of the donee to recover his share of the 
income,— //e/d that the instrument was not invalid 
under Hindu law, and that the plaintiff was entitled 


to a decree. KRISHNA AYYAN г. VYTHIANATHA 
Ayyan . . . LL. R., 18 Mad., 258 
46. Construction of will mak- 


ing gift-— Absolute gift_—Where it was plain, as far 
вв the words of a will went, that the testator (a Hindu) 
intended to make an absolute gift of his property in 
favour of his widow and daughter, saying that after 
his death they should be proprictors, and his entire 
estate should devolve upon them, the Court held itself 
bound, with reference to the rulings of the Privy 
Council, to regard the gift as an absolute gift, unless 
it could be shown (and this was not donc) that by the 
Hindu law a gift to a female meant a limited gift, or 
carried with it the effect of creating an estate exactly 
similar to the “ widow’s catate” under the law of in- 


heritance. KOLLANY KOER e. LUCRMFE PERSHAD 
[24 W. R., 395 
ал, Nature of gift to widow— 


Construction of will.— Held, оп the construction of a 
will, that the testator did not give his widow a full 
Proprietary right which she could transmit to her 
daughter, so as to entitle the latter’s husband to suc- 
ceed to the estate on hor dying childless. Putas 
Binon о. KmoosaL Sixes . . З Agra, 90 
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48. Absolute gift.— 
A, » Hindu, exceuted a dan-patro (deed of gift) of a 
talukh in favour of his youngest wife, B, wherein he 
stated: “You are my youngest wife, and your two 
sous are minors; therefore, for your charitable exe 
penses (dan o khuirath) and for the maintenance of 
your minor sons, I make a gift of the above talukh to 
you. You, trom this day becoming. possessor thercof, 
after deduction of the Government revenue, with the 
balance of the profits, will perform acts of charity 
(dan o khairath) and maintain the sons. For this 
purpose I execute this dan-patro.” 4 died leaving 
С, a son by his first wife, two minor sons by B,and B, 
his widow. The minor sous of В died unmarried and 
ift of the property to D, 


i 
without issue. В made в 
her daughter's воп. Ina by C against Band D 
for a declaration of his reversionary right to the pros 
perty after the death of B,—Held that the gift to B 
under the dan-patro was absolute. PABITRA DASI ©. 
DAMUDAR JANA 

[7 B. L. R., 697 : 34 W. R., 397 note 
. Alienation, Suit 
to set aside.—A, Hindu living under the Mitak- 
shara law, executed a petition to the Collector, stating 
that he was in possession of all his ancestral property ; 
that his only son was dead ; that he had no wife ; that 
his son had left a widow, B, and two daughters, and 
no other children or heirs; the petitioner went on to 
state, «І declare her (В) my heir; and as, with the 
exception of the said В, I have no other heir or malik, 
nor can there be auy, of which circumstances I have 
already preferred information in my petition of 16th 
April 1830, and life is uncertain, Г consequently re- 
quest that the name of В, the widow of my late son, 
be registered in the Collectorate mutation book as pro- 
prictor and malguzar in the place of my name with 
regard to the property,” cte. “Further, asof В there 
are two daughters, who after marriage, by the bless- 
ings of Providence, may be blessed with children, they 
and their children, therefore, are and will be heirs and 
malike Butas long as I live, I shall keep the manage- 
ment of my own affairs in my own hands, and look 
after all the transactions of dihat, etc, mysclf, as. 
heretofore.” В sold and conveyed parcels of the pro- 
perty. Іпа suit by her daughter's son against the pur- 
chasers for в declaration of his reversionary right to 
the property sold,— Held that, under theterms of the 
petition, there was an absolute gift to B, and that, as 
the gift was not fettered by any restrictions, the alien 
ation by В was goodand valid. CHATTAR LAL SINGH 
v. SHEWUKRAM БВ. L. R., 123: 13 W. R., 285 


A contrary construction was put on thia document 
in the case of Mahomed Shamsool Hoda v. Skewak- 
ram (7 B. L. R. 700 note : 14 W. R. 315), which was 
a suit by a grandson of the testator against а purchaser 
from the widow to sct aside the alienation ; and the 
Court held that the widow only took an cstate for life, 
and after her the daughters took absolutely as joint 
owners, Сосн, C.J., and Mirrer, J. (BAYLEY, J» 
dissenting).—And this decision was affirmed by the 
visux 14'B Ee By BO bee aT As T 
WAXRAM . 14 B. : » 

[22 W. B., 409 
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60, — Succession. - Ав 
Hindu, executed n deed of gift of certain villaes i 
favour of his wife in the flowing terms: “The 
undermentioned villages have been granted as a pift 
to the Mabarani for her neccesary deohri expenses.” 
The wife died а childless widow, He/d that the gift 
from her husband was for life only, and that the vil- 
lages in question were not liable, in the hands of her 
husband's heirs, to her debts, Held also the hus- 
band's heir was entitled to her moveable property as 
her heir, and that such proporty was in his hands 
chargeable with her debts, SHEOTUBUL Raw г. RAM 
Naram SrNGH . n - 5C. L. R., 901 


[^ — Gift to widow—Duration of 
a grant held by a Hindu widow made to her by her 
husband in his lifetime —On the distribution of 
compensation under the Land Acquisi! 
the title of в widow to a village, she alleging it to be 
her property by absolute right, as a jaghir granted to 
her by her husband, came into contest. Her late 
husband's adopted son, being now possessed of the 
tamindari within which the village was, disputed her 
right, alleging that the grant bad been only for her 
maintenance, and claiming the whole compensation, 
The terms of the grant, if any had been expressed, 
were unknown. No written grant was produced. 
The judicial committce pointed out that au inquiry, 
directed by the Appellate Court below, as to whether 
в local custom existed for zamindars to grant to their 
wives for life only, and if such custom was valid, was 
inappropriate, inasmuch as no custom at all, in ite 
legal sense of something exceptional to the general 
law, was in question, The power of the husband as 
zamindar to have made such a grant for life or for 
more was not in dispute. АП that was known was 
that the widow had received rents for about twenty- 
six years, There was no sufficient evidence for hold- 
ing that the village had been alicnated in perpetuity. 
The judgment of the District Judge, dividing the 
compensation equally between the partics, was main- 
tained, the widow being treated as holding for life. 
Brasa Kisoma Devu GARU т. Kunpana DEVI 
Parra Mamapzvi GaU . LL. R., 


52. ——— Gift to daughter's sons, 
grandsons, ete.— Claim of daughter's daughter— 
Construction of deed of gift.—A Hindu directed his 
wife to settle certain property after his decease upon 
their daughter. Sho bid to by deed of gift (hibba- 
nama), giving it to their daughter, “ to be enjoyed by 
her, her sons, and grandeons, etc., one after another ; 
the other heirs not to have any concern with it.” Held 
that the plaintiff as the daughter's daughter had no 
right to share therein with her brothers, the daughter's 


sous.  SRINATH GANGOPADHYA v. SARBAMANGALA 
Гы . ЗВ. L. В. A. C, 144:10 W. B., 488 
58. Gift of land to a daughter 


— Presumption as t 
suit to recover pesscasion. 


terest taken by donee—In a 

certain land, the plaintiff 
claimed title under a gift made to his mother, de- 
ceased, by her father, whose sons and grandsons, tho 
defendants, had entered into possession on the death 
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of the donce, which took place less than three years 
before mit. ‘The deed of gift was not produced, and 


it did not appear that the di 
in possession of the land 


gift Held that the plaintiffs were entitled to а 
deeree, there being по zround to presume that a life- 
interest merely was intended to pass under the gift. 
Raxasaxi e. PArAYYA . L L. В., 16 Mad., 466 


54. Gift to daughter with re- 
mainder to grandsons—Right to тезле profits 
uncollected in lifetime of daughter—Mesne pro 
fits.—A Hindu by a deed dated in 1840 gave his 
daughter, в childless widow, an estate for life in 
certain property, with remainder on her death to his 
brothers grandsons. The daughter was put in pos- 

possessed in 1858, and died in 1862. 
Under the terms of the deed, the property then went 
to the survivor of the two grandsons, who in 1864 
sold his rights and interests in the property. In 1865 
the purchaser brought в suit and recovered posscs- 
sion from the defendants. His representatives now 
sued for mesne profits of the property from 1860 to 
18 Held that the plaintiffs were not entitled to 
mesne profits which had accrued due, but were une 
collected in the lifetime of her daughter; that such 
mesne profits would go to her Вей, who would alone 
be entitled to them, Guru Prasav Ror г. NAPAR 
Das Вох . ЗВ. L. R., А. C., 181 


55. —— — — Gift on contingency—Lapse 
of gift.—By an ikrar executed by 4,8 Hindu widow, 
in favour of B, в son of another wife of her de- 
ceased husband, after reciting that her husband had 
given her a taluk as stridhan, but that he had not 
empowered her to adopt а son, it was thus directed : 
“You are the son of my co-wife; you aro still 
living; the funeral cake will be preserved to us by 
you;and on my death the talukh is your rightful 
Property. After my death, out of the whole profits 
for my two daughters, separating by demarcation 
raiyats with jummas to the extent of #200, whatever 
shall remain you shall gain.” s/eld that the vesting 
of the gift was contingent upon В surviving 4; and 
that, upon the death of В during the lifetime of 4, 
the gift lapsed. Ківнто Soonpery DEDEA г. 
KISHTOMOTEE . b., 367 : 2 Hay, 405 


56. Gift in ikrarnamah—Suc- 
cession аз heiress —Surrivorship.—An ikraruamah, 
to which J K and T К were partics, contained the 
following stipulation : * After death of me, 7 К, my 
deceased son's widow, D X, will be the heiress ; and 
after the death of me, 7 K, my estate shall devolve 
on Mussamuts R К and D K in cqual moietics; 
should both Æ K and D К die, then their share shall 
be enjoyed and appropriated by the surviving Indies, 
but none of them shall ever be able to make gift or 
alienation to anybody, After the demise of us five 
ladies, Mussamut N, daughter of my deceased son, 
P B,and N К, daughter of J К, shall be heireeses and 
proprictors in equal shares.” Held that, according 
to the true construction of the ikrarnamah, N К was 
not entitled to succeed as heiress until after the 
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death of all the ladics, and therefore that her son 
could not, after her death, claim through her while 
Е К was alive. Joxyrxoxasa Внсосст г. Buva- 
wax Dass . + Marsh., 689 


57. Gift of land as *kasi or 
badi"— Rerersiun of gift (о grunt.r—Canareze 
Mapilla marriuge.—Upou the marriage of his 
daughter, а Canarese Mapilla executed to the husbaud. 
a deed of gift of certain land to be enjoyed, but uot 
alienated, by the wife aud her issue from yeucration 
togeneration, It was recited in the deed that the gift 
was made вв “ kasi or badi,” ‘Ihe former term impli 
that the property reverts to the grantor on the dis- 
solution of the marriage ; the latter means a gift to a 
bride by her relations. ‘The wife died in 1877, leaving 
a daughter, who also died before suit. "The grantor 
sued the husband to recover the land on the ground 
that it reverted to him ou the death of his daughter 
in 1877. Held that upon the true coustruction of the 
deed of gift the grant г could not recover. IsMatL 
BEABI г, ABDUL KADER BEARI 


[L L. R, 6 Mad, 319 


58, — -—- Gift charging profits of 
estate— Corrody—Seltlement.- In 1845 a Hindu 
executed в document called a sanad attested by wit- 
nesses, whereby he agreed to pay to his sister, and 
after her death to her daughter, #10 per annum, 
from the produce of an estate iuherited by him from 
his maternal grandmother. Held that в corrody 
or charge on the profits of the estate was created, 
which bound the estate in the hands of the widow of 
the grantor, CHATTI CHALAMANNA c. PANDRANGT 
SUBBAMMA =. . . LLB, 7 Mad, 23 


59. Gift conditional on liability 
for maintenance - Liability of son for mainte- 
nance of family.—Where a father executed a deed of 
gift in favour of his son with the condition that the 
son should take the property subject to the same 
liability im respect of the maintenance of the family 
ав it was subject to in the hands of the father,— 
‘Held that this was not an obligation entered into by 
father or son ав в matter of contract, but a reserva- 
tion in the father's gift which did not give the son а 
greater right to be maintained at the expense of the 
father, or in the family-house, than he had before. 
Новвиноы МоокевокЕ e. Ras KisHEN MOOKER- 
JBE. . . . . 93 W. R., 236 


60. -— Gift to Brahmans—Res/ric- 
tion against alienation—Rule of perpetuities.-—Ac- 
cording to Hindu law, в restriction against alienation 
in a gift of land to Brahmans is inoperative as being 
в condition repugnant to the nature of the grant. 
Where в grantor creates a secular estate with a reli- 

ious motive, the grant does mot stand on the same 

footing with a rehgious endowment, aud is uot ex- 
ewpt from the rule as to perpetuitics. ANANTHA 
TIRTHA CHAHIAR с. NAGAMUTHU AMBALAGAREN 

[L L. E., 4 Mad., 200 

61. — —— Construction of gift as to 
quantity of estate given.—The rule as to the 
construction of Шо language in which a gift is made, 
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independently of the “Transfer of Property Act," 
Act 1V of 1882 (which may, or may not. have been 
expriased вэ as to lay down, in favour of absolute 
gitte, a rule more positive), is that indcfnite words of 
gilt are calculated to convey all the interest of the 
grautor it being also niccssary to read the whole of 
an instrument in crder to gather the intention. А 
gift being thus expressed,—“I put a step to my 
interest in those t«lukhs, aud withdraw my enjoyment 
thereof, and 1 make them over to you,” —Held that 
this must be read with what preceded it, eiz., “in 
order that you may perform those religious cere- 
m.nies, celebrate the festivals satisfactorily, and may 
provide for your own support, by having the pro- 
perty under your authority and coutrol ;” and that the 
wirds of giit must be taken to be limited by the 
purpose of the gift; the whole taken together show- 
ing that the donor intention was that the donee 
should take the property for life only. KALIDAS 
Милек e. Каннах LAL PUNDIT 
(LL R., Ц Calc., 121 
L. R, 11 L A., 218 


62. Gift to designated person 
—Construction of will—Persona designata.— 6, 
childless Hindu, by his will directed as follow 
“And as I am desirous of adopting а son, I declare 
that I have adopted К, third son of my eldest brother. 
My wives shal) perform the ceremonies according to 
the shastras, and bring him up, and until that adopted 
son comes of age, those executors shall look after and 
superintend all the property, moveable and immove- 
able, in my own name or benami left by me, also that 
adopted son : when he comes to maturity, the execu- 
tors shall make over everything to him to his satis- 
faction. . .  . God forbid, but should this 
adopted son die, and my younger brother № have more 
than опе sou, then my wives shall adopt а воп of his. 
1f at that time N has not a вол eligible for adoption, 
they shall adopt another son of S, and the wives and 
executors shall perform all the aforementioned acts.” 
Iu a suit by oue of G’s widows as heir of her husband 
to sot aside his will aud recover half his property, 
it appeared that the abovementioned ceremonies 
had been performed by one widow only. Held that 
according to the true construction of the will (which 
was established by the evidence) there was a gift of 
his property by the testator to в desiguated person 
independently of the performance of the ceremonies. 
№рноомозт DEBYA е, SARODA PERSHAD MOOKER- 
3EE L. R, 3 I. A., 953: 20 W. R., 91 


63. __——— Gift to “adopted son"— 
Invalid adoption—Motive from gift—Persona de- 
signata.—Held, upou the true construction of an 
mgikarpatro whereby an estate was given to the donee 
in virtue of his being “adopted son" of the donor, 
that the gift did not take effect, inasmuch as the adop- 
tion was invalid. ‘The distinction between what is 
description only, and what is the reason or motive for 
в gift ог bequest, may often be fine; but it must he 
drawn from. consideration of the language and the 
surrounding circumstances. Nidhoomuni Debya Ve 
Saroda Pershad Mookerjee, 1. Bu 8 I. Ax 268, 
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distinguished, Ракова рев ВыкаТ v. Ваз 
gswar Das 
[L L. R, 11 Cale, 463: L. R., 13 L A., 73 


See Venkata Saya МАНІРАТІ Rama KRISRAN 
Rao r. Couvet or Warns L L. R., 32 Mad., 383 
[L. R., 26 I. A., 83 


where this case is distinguished. 


64. Transfer of shares in joint 
family estate by the head of the family and 
his sons to minor grandson—Partial failure 
of gift, Effect of—In a joint family, under the 
Mitakehare, consisting of a grandfather, his son, aud 
that son’s son, in pursuance of а family arrangement, 
the first, with the consent of the second, made by decd 
в gift of the whole of the ancestral estate to the third, 
including with him possible brothers that might be 
born thereafter, The father, in lieu of his share in 
the ancestral estate, received money for the payment 
of debts incurred by him, Possession was given to the 
minor throngh his mother, appointed by the deed of 
zift to behis guardian. The minor then died, and the 
mother retained possession. The family estate, on the 
death of the grandfather, wi tached by one of the 
father’s creditors who held a decree against him; and 
in а suit to avoid the deed of gift it was held that the 
transfer to the minor, having been made in good faith 
and for good consideration, was valid; and that, 
though the gift to possible brothers could nct take 
effect, the gift by the head of the family with the 
consent of the eon to the next generation, of which the 
only existing member, viz., the minor grandson, was 
put into possession, was valid. It was not a partition, 
for (according to the Mitakshara, Ch. I, в. 5, v. 81) 
there could be no partition directly between grand- 
father and grandeon while the father was alive. 
‘But it was в family arrangement partaking so far 
of the nature of в partition that the father received 
a portion and was thenceforth totally excluded ; and 
quoad ultra, the grandfather surrendered his interest 
{о the grandson. RAI BISHENCHAND є. ASMAIDA 
Korr 

[L L. R., 6 All, 560: L. R., 11 I. A., 164 


65. Gift to a class—Construction 
of family setilement—Ruie for gift to unborn grand- 
sons Partial failure of gift, Еее! of.— Whero the 
intention of a donor is to give a gift to two named 
Perens capable of taking that gift, although it is 
also his intention that other pcreons unlorn at the 
date of the gift should afterwards come in and share 
therein, the part of the gift which is capable of 
taking «ffcct sh uld be given effect to, notwithstand- 
ing that the intention of the donor cannot be carried 
out in its entirety. Principle in Rai Bishen Chand 
v. Aamaida Koer, L. R., 11 І. A., 164: І. L. R. 6 
All., 660, followed. emble- Ав в general rule, 
where there is a gift to в class, some of whom are, or 
may be, incapacitated from taking, because not born 
at the date of the gift or the desth of the testator, as 
the case may be, and where there is no other objec- 
tion to the gift, it should enure for the benefit of 
those members of the class who are capable of taking. 
Soudaminey Dassee v. Jogesh Chandra Dutt, 1. L. 
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R., 2 Calc, 262, and Khercdemoney Dassee v. 
Doorgomcney Dassee, I. L. Ry 4 Cale, 455, 
questioned, "RAM Lat SETT е. KANAI LAL SETT 
[L L. R., 12 Calc., 668 
66. ———— — ——— -- Vested and 
contingent inferest,.— А will made by a Hindu con- 
tained the following cla I bequeath to my elder 
daughter 26,000, subject to the condition that she 
shall invest the вате in lands . . shall enjoy the pro- 
. and shall transmit the corpus intact to her 
male descendants.” Within a month after the testa- 
tor’s death his eldest daughter was dclivercd of а son, 
who died in a few mouths. She died subsequently, 
leaving the plaintiff, her bushand, but no male issue, 
her surviving. The plaintiff sucd as heir of his son 
to recover the amount of the above bequest. Held 
that, as the daughter’s sou never acquired a vested 
interest in the bequest, the plaintiff's suit must be 


dismissed. SRINIVASA v. DANDAYCDAPAMI 
U. L. R., 12 Mad., 411 
67. -— Conveyance by a Hindu 


without mail issue—Adoption pendente lite— 
Adoption from improper motire— Will.—A convey- 
auce hy а Hindu, without male issue at the date 
thervof, will bind his subsequently horn or adopted 
male issue. Such issne at birth takes а vested inter- 
est in such property only as is that of their father at 


No person has any claim there 
ship belongs to you. I have given in writing this 
deed in sound mind and of my own accord" The 
document was registered on the 4th October 1856, 
4M was put in possession of the property and managed 
it for some time. He paid the Government assces- 
ment and held receipts for the same, On the th 
January 1858, C addressed а letter to the Assistant 
Magistrate of the place, purporting to revoke the 

patra, and ke (C) was restored to possession 
by t In 18:9, № brought a suit (No. 446 
of 1859: against C for the property. Before any 
decree was passed in it, C, on the 6th June 1859, 
adopted the plaintiff, who wasthen eight years of age. 
"The plaintiff was not made a party to that suit. On 
the 2nd April 1860, the Munsif made а decree in 
favour of М, holding that C had executed the 
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bakshishpatra and given possession of the property to 
M under He directed the property to be restored 
to the possession of М, to be held according to the 
terms of the bakshishpatra, С appealed, but mbse+ 
quently withdrew his appeal, admitting the execu 
tion of the bakshishpatma and agreeing to give over 
the property to 1 to the terma of the 
Munsif's decree, M accordinzly obtained possession 
of the property. On the 16th March 1874, the 
plaintiff broncht the present suit against the grande 
son of Af (M then being dead) for a moiety of the 
property on the ground that C, his adoptive father, 
could not alienate more than one-half of the property, 
Both the lower Courts allowed the plaintiff's claim, 
the Court of first instance being of opinion that the 
document was a gift, and did not bind the plaintiff, 
and the Appellate Ceurt holding that it was not a prift, 
but a will, and that it had been revoked by the 
testator before his death. On appeal to the High 
Court,—Held that the document was в conveyance 
and not a will, and that it vested the property in М, 
the donee, subject to a trust regarding any surplus 
that remained of the income after payment of the 
Government assessment and village expenses in favour 
of С as long as he lived, and that the donor could not 
revoke it, inasmuch as the document contained no 
Power ofrevocation. Held also that, inasmuch as the 
Plaintiff liad been adopted before the hearing and 
decree in suit No. 446 of 1859 and might have been 
made a party to it, but was not, he could not be bound 
by proceedings in that suit, and that he was there. 
fore at liberty to re-open the question whether the 
bakshishpatra was intended by C, when executing it, 
to operate ав a deed or ва в will An adoption pen. 
dente lite is not to be regarded in the same light as 
an alienation pendente lite. If а legitimate son has 
been born to C during the snit, such son, to be bound by 
в pending suit affecting his father’s ancestral pro erty, 
must have been made а party, and а son adopted 
during the suit is in the same position, The one at 
his birth and the other at his adoption would take a. 
vested interest in his father’s property according to 
the Hindu law in the Presidency of Bombay, The 
circumstances that С might have adopted the plaintiff 
for the purpose of endeavonring to defeat the hak- 
shishpatra did not alter the case. As a sonleas 
Hindu, he had а right to adopt a son, and he was not 
under any obligation to M not to adopt; and, even 
if he had so contracted, quere—whether such a 
contract wonld affect the validity of the adoption, 
RAMBHAT е. LAKSHMAN CHINTAMAN 

[L L. R., 5 Bom., 680 


68. — — —— Contingent gift toa class— 
Construction of settlement — Successive interests— 
Member of the clase in existence on failure of 
prior interest — Rule in the Tagore ‘case.—A karar, 
executed to the father of S, в minor grandson 
of the executant, after reciting that the executant 
had appointed S to perpetuate his family and had 
handed over certain property to the father, provided 
that the property should be delivered to S jon his 
attaining majority and proceeded as follows: “If 
the said S shall have descendants, neither your male 
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descendants nor any one else shall have any interest 
in any of the property herein mentioned. If the 
said S happen to be without descendants, the malo 
offspring of my daughter К, your wife, shall enjoy 
the property equally, but no others shall have any 
interest therein ; anch isthe awatantra karar executed 
with my free will and pleasure.” 5 attained his 
majority, but died without issue. His elder brother 
sued for possession of the property under the above 
clause, Held that, since the plaintiff was a person 
capable of taking, subject tothe life-interest, at the 
time when the gift was made, he was entitled to 
sneceed. Semble—If the gift to the plaintiff had 
failed, the property would have reverted to the heirs 
of the settlor on S's death without issue. Ram Lall 
Sett у. Kanai Lall Sett, I. L. R., 12 Cale., 668, 
followed. MANJAMMA v. PADMANABHAYYA 

0. L. R., 18 Mad., 898 


69. —— Hindu widow's power of 
alienation—Operation of gift by her to two 
donees, one of whom could not take —7s- 
heritance in a village community in OuZ2À— Wajibe 
wl-urz modifying the Mitakshara law.—A clause in 
the wajib-ul-urz of а village in Oudh authorized 
any co-parcener not having male issue, or his widow, 
to make a gift of his share in the village to a daughter 
ог a daughter's son; the intention apparent from 
this, and в further provision as to the descen- 
dante of a sharer’s daughter, being to modify the law 
otherwise prevailing, eiz, the Mitakshars, and 
authorize the introduction of a daughter, or her son, 
and their descendants, male or female, in priority to 
brothers or nephews of the sharer. Held that such 
introduction was authorized, and that the inheritance, 
where the widow had made a gift of it in favour of а 
daughter, was transmitted to the daughter's daughter, 
the gift being of more than the donor would have 
taken asa widow. The gift was to the daughter and 
to her husband jointly. Held that, the gift being 
invalid as to the husband, the daughter took the 
whole estate given on the general principle of gifts to 
two persons jointly, where they failed as to one of 
them, operating entirely for the benefit of the other 
who could take, declared in Humphrey v. Tayleur, 
(Ambler, 188), which, not depending on any 
peculiarity of English law, was applicable here. 
Nawi 8ineu v. Sita Ram 
[I. L. R., 16 Calo., 677 
L. R., 16 L A., 44 


5. REVOCATION OF GIPTS. 

— Gift made under mistake of 
ight to revoke gift.—By Hindu law a man 
may make a gift of any of hi Property binding aa 
against himself. Even when а deed of gift is void- 
le, on the ground of fraud, accident, or mistake, № 
в а question for the discretion of the Court whether 
cancellation or delivery up ought tobe ordered. Where 
^ Hindu made a gift to a person whom he sd he 
bad taken as his manasaputra,—He/d that he could 
not, set it aside on the ground that he erred in sup- 
posing that the donee could perform his funeral rites. 
ABHACHABI v. Rama CHANDRAYYA . 1 Mad, 803 
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tion that the donee will do some work in consi- 
тена of ће gift, it follows that, if the donee fail 
to do that which it has conditioned he should do, the 


gift is revocable. MAHADEO PUNDIT CHEYDER e. 
Варамо о. € . BN. W,5 

72. — — — Revocation of gift by wilL— 
When a gift is made, tho donor taking all the steps in 
his power to give effect to it, it ів complete, and he 
cannot revoke it by a subsequent will. RAJARAM e. 
амин . > . ІІ. В. 28 Bom, 181 


HINDU LAW—GUARDIAN. 


Col. 
1. RIGHT ov GUARDIANSHIP . . 9429 
2, POWERS OP GUARDIANS . . . 3482 
See CUSTODY o CHILDREN. 
See CASES UNDER GUARDIAN. 
See SPROIFIO PERFORMANCE. 
Т.І. R., 18 Mad., 415 
L. R., 22 Calc., 545 


L L. В. 27 Calo., 276 


1. RIGHT OF GUARDIANSHIP. 


Age of discretion—Father’s 
ight to oustody of child.— The legal age of discretion 
‘Hindus in India is uniformly sixteen years. Up to 
that age the father has an undoubted right to the cus- 
tody of his male children. Rz НЕММАОТН Bose 
[1 Hyde, 111 
2 Guardian of adopted son— 
Act XX of 1864— Natural and adoptive parente.— 
The natural father of a minor who bas been adopted 
into another family is not by Hindu law his proper 
guardian when either of the adoptive parents is liv- 
ing and willing to act as guardian. The residence of 
the minor with the adoptive parents is a part of the 
consideration for their adoption ofa son, and, unless 
serious ill-treatment or incompetency on their part be 
proved, they and the survivor of them are the proper 


petes LAKSHMIBAI г. SHRIDHAR VASUDER 
Ахи . . . + LL R,8Bom,1 


4 Guardian of daughter— 
Koolin Brahmin.—A Koolin Brahmin is not so much 
the natural guardian of his daughter as her mother. 
Морноовоорох МООКЕВЈЕЕ т. JADAB CHUNDER 
Baxamnmo. . 0. . о. 8W.RE.104 
4 —————— Mother—Mithila law—Minor 
— Certificate of guardianshi p.—Under Mithila law, 
the mother of в minor is entitled to в certificate of 
guardianship in preference to the father. Jusopa 
Ковв г. LALLA NETTYA LALL 
[L L. R., 5 Calc., 43 
5. Paternal grandmother— 
Step-mother.— Held that the paternal grandmother 
has the right to the guardianship of a Hindu minor, 


L 
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HINDU LAW - GUARDIAN – continued. 
1. RIGHT OF GUARDIANSHIP—continued. 


in preference to the step-mother. Held also in the 
with 


p 
ference to the step-mother, power to dispose of the 
minor in marriage, Raw Brwseg KOOWAREE r. 
Зоовк KoowAnkE . 21а. Jur, М. 8., 198 

7 W. R., 821 
Mother-in-law— Deceased son's 
widow,—A Hindu widow is the proper guardian of 
her deceased son's widow in the absence of any person 
claiming a preferential title to succeed to the estate of 
the latter. BAI KESER т. Bat GANGA 
[8 Bom., A. C., 81 
7. ————— Husband and wife —Infant 
swife—Marriage—According to Hindu law, after 
marriage, a husband is the legal guardian of hi 
wife's person and property, whether she is а major or 
minor. The marringe of an infant being under the 
Hindu law а legal and complete marriage, the hns- 
band has the same right as in other cases to demand 
that his wife shall reside in the same honse as hime 
self, except, under special circumstances, such ns ah- 
solve the wife from the duty. KATEFRAM DOKANEE 
©. GENDHENER * o. o. 93W.R,178 
8. Mother—Power of father to 
appoint another person.—The Hindu law does not 
prohibit a father from appointing, by writing or by 
word, any other person than the mother to be the 
guardian of his minor children. боовли Ртвтнх 
Lat Jma г. Sooman Doorca Lan Јна, Soopan 
Doorcan Lat JHA е. NEELANUND SINGH 
(7 W. R., 78 
9. — — — Right of relatives (after pa- 
rents are dead) to custody of child — Nearest 
paternal relatives—Selection of guardian by Court, 
— The claims of relatives to the guardianship of а 
minor stand upon quite а different footing from 
those of parents, The nearest paternal relatives have 
no legal right to the immediate custody of a child 
on the death of its parents. In the absence of father 
or mother or guardian appointed by the father, the 
selection of a guardian for a Hindu minor is to be 
made by the Court, as it represents the ruling power. 
Kisro Kisson Nroomy v. Kaper Move Dassrm 
[2 C. L. E., 583 
See Bnrkvo KORR т. CHAMELA KORR 
[3 C. W. N., 101 
10. — Proximity of connection— 
Outeast.—Proximity of connection does not neces. 
sarily entitle a person to the office of guardian, А 
person out of caste is nota proper person to be the 
guardian of Hindn minors. Fvoooo DAYR r, ВАХАН 
Days . А . . 4 W. R., Mis., 3 


11. ——— Loss of caste—Act XXI of 
1850—Suit fo obtain custody of minor from 
father who intends to marry her to an impotent 
man.—A Hinda who has been deprived of caste by the 
members of his brotherhood on account of intending, 
for a money consideration, to give his infant danghter 
in marriage toa man both old and impotent, does not, 
under Hindu law, thereby forfeit his rightjas guardian 
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to the custody of such daughter. Even if there were 
a rule of Hindu law which in such a case inflicted a 
forfeiture of euch right, such rule could not, with 
reference to the provisions of Act XXI of 1850, be 
enforeed. Where accordingly, because a Hindu had 
been deprived of caste for the reason above mentioned, 
a pere n sued to have the custody of the infant 
himulf as her guardian in lieu of her father, and as 
wach to be declared empowered to arrange for her 
marriage to в suitable husband, basing bis suit on 
Hindu law,— Held that such suit was not maintain- 
able. KANAHI Вам v. BIDDYA Ram 
(I. L. R., 1 All, 540 
12. Father converted to Chris- 
tianity.—A father is not precluded from being 
custodian of his children by the fact that be has 
become a convert to Christianity. Mrcmoo е. AR- 
тоон SAHOO . . . БУ. В, 285 
. Immorality of father— 
Keeping concubine —A Hindu goldsmith kept а cons 
cubine and had a family by her, and then married 
fnd had lepitimate issue, but continued to keep the 
concubine in his house. Held that this circumstance 
"опе did not justify а Court in refusing him the 
custody of his legitimate children. JUMMALAPUDI 
KALIDAS r, ATTALURI SUBBAMMA 
(I. L. в.7 Mad., 20 
1 Right of guardianship— 
Right of father to give Ма daughter in marriage 
a бонашей of father forfeiting such right— Suit by а 
Father toreatrain his wife from giving their daughter 
Jh. marriage without his consent.— The plaintiff 
and R, the second defendant, were husband and wife 
belonging to the Prabhu caste, and lived together in 
the house of the first defendant, who was R's father, 
aytil the year 1880. In 1877 a daughter, 5, had 
darn born to them, In 1880 the plaintiff was con- 
Зена of theft and sentenced to two years’ im- 
prisonment, At the end of his term of imprison- 
Pint he did not return to live with his father-in- 
law, but went to reside in his own father's house, 
where in 1884 he requested his wife R to join bim 
With their daughter. R refused, and she and 5 
Tontinued to live in the honse of the first defen- 
dent, her father. The plaintiff then married а 
second wife, In November 1885, Shaving attained 
Sine years of age--an age at which it is cus- 
Tomar: for Prabhus to seck husbands for their 
dan. еге demanded his daughter S from the de- 
fendante, who, however, refused to deliver the 
girl to the plaintiff. In May 1886, the plaintiff 
filed this suit against the defendants, complain: 
ing that they were about to have bis daughter 8 
married to her cousin without his (the plaintiff's) 
Consent. He prayed that he might be declared en- 
fitled tothe custody of his daughter, and for an 
injunction against her marriage without his con: 
wi. On filing thie suit he obtained a rule nisi 
for an injunction against the defendants. Held 
that, pending the hearing of this suit, he was en- 
titled to the injunction asked for. NANABHAI 
GANPATRAY DHAIRYAVAN c. JANARDHAN VABU- 
DEV . . . I. L. R., 18 Bom, ПО 
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15. - Grant of cer- 
tifleate of administration under Act XL of 1858. 
— The relations of her deceased husband are entitled 
to be the guardians of a Hindu widow in preference 
to her paternal relations. А certificate of adminis- 
tration ander Act XL of 1858 was therefore granted 
to one of the former in preference to the latter. 
KnvpmAx Моокввовк r. Boxwant Lat ROY 

[L L. R., 16 Calc., 584 


2. POWERS OF GUARDIANS. 


16. Power of Hindu mother 
acting as manager for minor— Pover of alien- 
ation.—Held that a Hindu mother, acting ssmanager 
of the estate of a nior, has no more authority to 
alienate or charge that estate than the managing 
member of an undivided Hindu family. DALPAT 
Swe v. МанАВНАТ 9 Bom., 888: 2nd Ed., 


1. — Contract made without 
authority — Necessity for sale.—Under the Hindu 
law, a contract made bya guardian without authority 
cannot bind the minor. Even if it is desirable that 
a minor should have any benefit, such as increase to 
а very small income, from some undertaking or enter- 
prise, eg» obtaining a lease of certain rente, that 
circumstance is not sufficient to constitute a neccs- 
sity for the mother and guardian to mortgage the 
minors ancestral property with а view to secure 
such benefit. RADHA PERSHAD SINGH e. TALOOK 
Bas Kooms . 20 W.R., 38 


18. Power to deal with estate 


‘of minor—Minor— Act XL of 1858— Mother.— 


The mother and guardian of a Hindu minor, though 
not a guardian appointed under Act XL of 1858, 
when acting bond fide end under the pressure of 
necessity, may sell his real estate to pay ancestral 
debts and to provide for the maintenance of the minor. 
Ѕоонхрив NARAIN v. BENNUD RAM 
(I. L. R., 4 Calc., 76 
Mb on Minor— Moth. 
— dct XL of 1858.—The mother and guardian ‘oe 
Hindu minor, although a certificate of guardianship 
das not been granted to her under Act XL of 1858, 
may deal with the estate of the minor within the 
ПЕД» allowed by the Hindu law. R swan Э1хон 
с. HARKISHAN SINGH L L.R., 3 ALL, 585 
See ABHAsSI BEGUM r. RAJROOP KONWAR 
[L L. R., 4 Calc, 33: 2 C. L. R., 949 


20. Compromise made by a 
father ав guardian of bis natural son—Suit 
by son to set aside compromise— Minor adopted by 
religious celibate.—C, who was tho head of a Lin- 
gayat muth, died in 1862. The plaintiff, who was 
Éhen a minor, claimed through his natural father, R, 
to be C's heir, This claim was disputed by Г on 
behalf of his son, the defendant, who was also s 
minor. In 1863, pending legal proceedings between 
them, Е snd У compromised the dispute, and 
agreed that the muth and the property appertaining 
to it should be divided between the plaintiff and the 
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defendant in equal shares. In the present suit the 

laintiff sought to act aside the compromise made on 
fi behalf by his natural father, №, on the ground that 
R had no auth rity to mskeit, and that there was no 
it. Held that the plaintiffs natural 
m to assert his rights as 
adopted heir against rival claimants, and that the 
compromise was binding. NIRYANAYA r. NIRVA- 
NAYA . . А I. L. R., 9 Bom., 365 


21. Partition by minor’s mother 
as guardian— Partition made during minority— 
Suit to set aside a partition on the ground of 
fraud.— A partition made by a mother as the guardian 
of her minr sou, а member of au undivided Hindu 
family, is valid, and if just and leal, will bind 
the minor, When the minor arrives at full age, 
he may apply to have the division set e if it 
ean be shown to be illegal or fraudulent, or even if it 
was made in such an informal manner that there are 
mo means of testing its validity. CHANVILAPA г. 
DaxvA . . . 1.18, 19 Bom. 598 


$9.— ——- Power of mother ав guar- 
dian of minor to sell her deceased husband's 
estate Minors estate— Effect of omission of. the 
minora name in the sale еей, Under Hindu law, 
the mother, ardian of her minor sor, has authority 
to sell her estate in order to pay 
debts, and the omission of any reference to the minor 
in the deed of sale does net render it ineffectual if it 
ів proved that it was her intention to deal with the 
son's interest, and not merely with any interest 
which she might bave herself. MURARI г. TAYANA 
(1. L. R., 20 Bom., 286 


98. Authority of guardian to 
borrow money for funeral ceremonies of 
minor’s father— Liability of the estate for such 
debt, — On the death of his father, the minor defendant 
was taken charge of by one У, his father's cousin. 
who also took possession of the cstate of the deceased. 
To defray the expenses of the funeral ceremonies 
of the decensed, N borrowed money from the plaintiff, 
who now sued to recover the amount from the estate 
of the deceased. Held that N, as nearest male 
relative and guardian, according to Hindu law, of the 
orphan minor, had auth: rity to bind the estate in the 
hands of the minor +o far as the l'an was neccssary to 
cure the proper performance of the funcral cere- 
monics of the miner's futher, NATRURAM ©. НЕМА 
Cunacan . . . LL В. 14 Bom, 568 


24. Uncertificated guardian, 
Powers оГ оламг cf joint. Hin family, 
Powers of- Salely de facto guardian of lunatic's 
share.— Act XXXV of 1558 docs not affect the gencral 
provisions of Hindu law as to guardians who do nt 
avail themselves of the Act, and the managing member 
of a jcint Hindu family, one of the members of which 
is a Innatic, may, in case of песси cll joint family 
rty including the lunatic's share, although he 
Moos nci hold a certificate under the maid Act. “Ram 
Chander Chuckerbutty v. Brojonath Mozoomdar. 
1. L. В. 4 Calc, 929, followed in principle. 
Court of Wards v. Kupulmun Singh, 10 В. L. R» 
voL, и 
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864: 19 №. R., 163, disapproved. KANTI CBUNDER 
Goswantr v. Bisuzewas GOSWAMI 

[L L. R., 25 Calo, 585 

$C. W. N., 241 


HINDU LAW—HUSBAND AND WIFE. 


——— — Suit for restitution of conjugal 
rights—Desertion—Cruelty—Insanity of husband 
—Limitation—Act XV of 1877 ( Limitation Act), 
а, 23, ach. ii, arts. 34, 35, and 120.— The texts of 
the Hindu law relating to conjugal cohabitati n and 
imposing restrictions upon the liberty of the wife, and 
placing her under the control of her hushand, are not 
mercly moral precepta, but rules of law, The rights 
and dutics which they create may be enforced by 
cither party against the other, and not exclusively by 
the husband against the wife. The Civil Courts 
of British India, as occupying the position in respect 
of judicial funetions formerly ceenpied in the system 
of Hindu law by the king, have undoubtedly jurisdic- 
tion in respect of the enforecment of such rights and 
duties. The Civil Courts of British India can there- 
fore properly entertain a suit between Hindus for the 
rostituti n of conjugal ri, hts, or for the recovery of s 
wife who has deserted her husband. — It is not necces 
sary, as в condition precedent to such suits, the par- 
tics being Hindus, that there should beany demand by 
the plaintiff and refusal by the defendant. The pro- 
visions of arts. 34 and 35 of the second schedule 


would be to introduce serious mnovi pere 
sonal law of the Hindus (and of the Mahomedans) 
which could not have heen contemplated by n statute 
of the nature and scope of the Limitation Act. The 
limitation applicable to suite of the present nature 
is that of art. 120 of the second schedule, rend with 
s. 28 of the Limitation Act. Desertion by а wife 
of her husband is permitted by the Hindu law under 
certain circumstances, but the insanity of the husband 
will not justify his desertion by the wife. In any 
case, desertion does not terminate the relation of 
husband and wife, А suit for restitution of conjugal 
rights could in such case only be cffectually met 
by establishing a plea of some inatrimenial cffence on 
the part of the complainant such as would entitle the 
defendant to a separation. Legal cruclty on the part 
of the complainant may be a pround for refusing re- 
stitution of conjugal rizhts, or for imposing terms on 
the complainant, BINDA e. KACNSILIA 
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HINDU LAW-INHERITANCE 
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1. AUTHORITIES ON LAW OF INHERITANCE 
—concluded. 


an important опе, tothe Mayukha, on the authority of 
the responses delivered officially by the shastris of the 
Courts and oral statements of persons learne the 
Hindu law of this Presidency. Babaji Kashinath v. 
‘Anandrav Bhaskar, unreported, commented upon. 
Karsuwast VYANKTESH е. PANDURANG. PANDU- 
Baxo e, Кывнал VyawxTssu . 12 Bom., 65 


2, —— Commentaries and 
tezt-books—Mitakshara—Mayukha—Usage.—The 
commentaries and text-books embody, in many in- 
stances, the rules formed and enforced by custom, but 
custom, even on Hindu principles, may and must have 
power without their aid. They do not govern the 
usage of the country, save by в reflex process; it is 
the usage which adopts them, and they arc law only 
because of this adoption, in the sense and within limite 
according to which their rules are accepted. Not 
merely the reception, but the exact extent of the 
reception, of any law сої is governed by usage. | In 
the Maratha country the Mitakshara is the principal 
authority upon Hindu law; but in doubtful cases 
it may properly be construed by the light of the 
Maynkhs, the usage of the country having adopted 
the later as well as the former. This course was 
followed in Vinayak Anandrav v. Lakshmibai, 
1 Вот. 118, where a different construction of the 
Mitakshara was allowed to prevail in Bombay from 
that which had been adopted for Bengal. Внлетв- 
тиви v. Kagmvmay . I. L. R., П Bom., 285 

г ————————. Comparative 
authority of the Mitakshara and the Mayukha inthe 
iri District.—The Ratnagiri District forms 

the 


itakshara aro paramount, and where the M 
notwithstanding the eminent position it bas gained, is 
still a secondary authority. 
APTE v. LAKSHMAN DINKAR 

(I. L. R., 14 Bom., 605 


Jaxxmare.Sumpza I L. R., 14 Bom., 618 


2. LAW GOVERNING PARTICULAR CASES. 


4. ‘Mitakehara law—Presumption 
where that law precails.—In the absence of all evi- 
dence to the contrary, а Hindu must be considered to 
be governed by the Mitakshara law where it prevails, 
Jvao Вохрноо Tzwaxzx с. KURUM SINGH 

[92 W. R., 341 

5. Lands transferred to dis- 
trict having different law of succession— 
Presumption against change of lai.—When lands 
aitnate in one district are arbitrarily transferred by 
Government to another having different system 
of law in matters of succession, the owners of those 
lands cannot be presumed to change their observances 
with their districts; the presumption being against 
such change. РаттавЕ SINGH т. one T or WARDS 


в. — Local or family 
custom—In a case where the question was as to the 
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—continued. 

right of succession to an estate held by 8, the common 
ancestor of the plaintiff and the defendant, which 
estato was formerly within zillah Beerbhoom and sub- 
ject to the law of the Dayabhaca, but was 

to zillah Bhagulpore, the High Court refused to go 
into the question of the transfer, and held the case 
was to be governed by the Mitakshara law, as being 
that in force in zillah Bhagulpore. The Privy Coun- 
cil remanded the cnse for a decision on the effect of the 
transfer, and as to whether the succession thereby 
became regulated by the Mitakshara law, or whether, 
by reason of any local or family custom, it continued 
to be governed by the Dayabhage. SERO SoONDOO- 
BEE г. Pinter мон. . . 21 W. В, 89 


S. ^. in High Court, Petare SINGH o. SREO 
SoowpzRY . n P ж .8 W. R., 261 


T. - — Law governing case—Inherit- 
ance— Bengal or Mithila Jaw.—The question being 
whether the succession in this case was regulated by 
the l'engal сг Mithila law,—Hed, in accordance with 
the Court below, after an examination of the whole 
evidence, that the Mithila law was applicable, PAD- 
MAVATI ғ, DOOLAR SINGH. 

[7 W. В. Р. C., 41: 4 Moore's L A., 258 


8. —— Day abhaga— 
Mitakshara.—The question being whether the de 
acent in the family in this case was to be regulated by 
the Dayabhaga or the Mitakshara,—He/d, upon the 
evidence, that the Dayabbags applied to the decision 
of the cause, Dgan ғ, Kooxp LUTA 

[T W. R., P. C., 44: 4 Moore's 1. A., 208 


. - Mithila law — 
Preference of paternal to maternal lines— Migra- 
бот. Ву the Hindu law in force in Mithila or 
Tirboot the right of succession vesta in the descendanta 
in the paternal line in preference to those in the 
maternal line ; and such law continues to regulate the 
succession to property in a family who have migrated 
from tbat district, but have retained the religions 
observances and ceremonies of Mithila, А suit hav- 
ing been instituted to recover the estate of a Hindu 
Mithilese by the maternal first cousin of tho last male 
penes who claimed to be entitled according to the 

w in force in Bengal.— Held by the judicial com- 
mittee, affirming the judgment below, that, according 
to all the authorities, the shasters of Mithila were to 
govern the succession, and that by them the party in 
Possession, being descended in the sixth degree in the 
paternal line, was to be preferred to one in the maternal 
fine ; notwithstanding that part of the property was 
locally situate in Bengal, and that the last pı 
was domiciled there. Еотснкроттт Durr JHA e. 
Влзонров М№авліх Вав . 9 Moore's I. A., 182 


10. Evidence showing what 
law governs family—Inkeritance— Proof of the 
fact that, in matters connected with succession, the 
law of the country of domicile has been adopted by а 
family, negatives any presumption arising from the 
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3. LAW GOVERNING PARTICULAR CASES 
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‘observance of ancient cust ms in other matters. 
Снохрво SzEkHUR Кох v. Ховіх Soovpvg Ri Y 
W.R.,197 
Urage of the country.— No 
latine the devolution of pro- 
perty amon;st Hindus. The law, therefore, to be 
applicd in cass of inheritance is the nsure of the 
country in which the suit arises (see Bom. Reg. 
II of 1826, в. 26). "Ihe cm. entarirs und text-l ool 
emioly in many instances the rules formed and 
enfore d by custom, but custom, «ven o» Hindu 
principles, may and must have power witi out their 
aid. They do uot govern the usage of the country, 
save by a reflex process ; it is the usage which adopts 
them, and they are law о ly because of this adoption 
in the sense and within tl Ив according to which 
their rules are accepted. Not merely the reception, 
but the exact extent of the reception of any law 


‚т ———— 
statute law exists 


book is governed by usage. BHAGIRTHIBAI ғ. 
КАННОЛВАУ . I. L.R. ll Bom., 286 
3. SPECIAL LAWS. 

(a) Соова, 


12. - Inheritance, Law of—Mitak- 
shara law.—The ex-Rajab of Corg died in Eng- 
land in 1879, leaving considerable moveable property 
which he had himself acquired and accumulated, 
chiefly by means of his pensione and some anccstral 
will and testa- 


jewels and ornaments, By his la: 
ment he left all 
pay thercout certain legacies, and to 
due in certain proportions among various members 
of his family. Some ditliculty having arisen after 
his death regarding the distribution of his cstate, the 
Court of Chancery stated в case and propounded cer- 
tain questions under #2 & 23 Vict, c. 63, 
for the opinion of Her Majesty's late Supreme Court 
at Fort William in Bengal, with reference to the 
Hindu law as administered by that Court, and so far 
as the same was applicable to the facts set forth in 
the case stated. The first and chief question pro- 
pounded was—“What schrol of Hindu law would 
wern the succession to the estate of the deceased 
md the rights and interests of the members 

mediate family. with reference to the will 
and facts stated, and also supposing he had died 
without having made any testamentary disposition 
of his property?” In answer to this question, the 
Court held that the doctrines of the Benares school 
of Hindu law, ns laid down in the Mitakshara, should 
govern the decision of the case regarding the succes- 
sion to the estate of the deceased Rajah, on the 
ground that the Mitakshara is the leading authority 
of Hindu law throughout Southern India aa well as 
Berares, and that the Court had no reason to suppose 
that the doctrines of th- Mitakshara lad been in any 
way varied or alter. d by any text book reco mized as 
an authority in Ccorg, although some variations pre- 
vail in various parts of Southern India. ‘The Court 
were further of opinion that the doctrines of the 
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same school of Hindu law would govern the case, 
supposing the Rajah dicd without having made any 
testamentary disposition of his property. The euc- 

n to the p oprty of a Hindu is governed by 
ws which repulate his religi us rites and cere- 
, and rot чу the domicile of himself or his 
family. LouIN e. Princess VicTOnIA GorRAMMA. 
or Coon .  1Ind.Jur, О. В. 109 


(0) Канава. 


18. Inheritance of 
femaler—Aliyasantana law.—In Kanara f males 
only are recognized as the prc prictors of family pro- 
perty. The Aliyasantana system of inheritance 
differs only from that of Malabar in more c neist- 
ently carrying out the doctrine that all rights to 
property are derived from females. MUNDA CHETTI 
v. ПіммАЈО HENSU . . 1 Маа., 380 


(с) Сотсві Мемохв. 


14. --—- -_—_- Absence of special 
custom.—In the absence of proof of any special 
custom of inheritance, the Hindu law of inheritance 
applics to Cutchi Memons, ASHABAI c. Tres Hast 
RARIMTULLA А . LL.R. 9 Bom, 15 

ABDUL Саров Hast MAHOMED r. TURNER 

[L L. R., 9 Bom., 158 


See, however, IN RE ISMAEL 
[L L. R., 6 Bom., 458 


15. —— Custom—Joint 
family—Joint and ancestral property. - Cutchi Me- 
mons are governed by the Hindu law of inheritance 
jn the a: sence of proof of special со (от. A custom 
alleged to exist among Cutchi Memons of recognize 
ing no difference b tween an«estral and s(lf-acquired 
property held not proved. Four brothers of the Cutchi 
Memon community carried on trade with capital 
inherited frem thcir father. Large profits were made 
in the course of business. It was alleged that some 
of the profits were made by means of borrowed capi- 
tal, and some arose out of а commission business in 
which the capital of the firm was not used at all; 
and it was contended that »uch profits could nt be 
considered as ancestral funds. It appeared, however, 
that the entire business was carried on by the same 
firm, There were common Looks, common expenses, 
anda common staff, The borrowed moncy was put 
into the general cash with the original capital. Held 
that the whole property was anccstral, Ач: шепа» 
tions which blend, ns they accrue, with the original 
estate partake of the character of that estate. 
"Morcover, the lowns in question and the extensi n of 
busincss to which they led might have produced 
heavy losses instead of great profits, and the fan iy 
property would have been liable to debts во inenrred. 
The family property, being thus subject to linbilities 
arising from the loans, was entitled 10 participate in 
any benefits resulting from them. Маномяр St- 
pick r. Анмко. ABDULA HAJI ABDSATAR r. 
AHMED . . LLB,10Bom.,1 


сва ) 
HINDU 


—continued. 
8. SPECIAL LAWS—continued, 
(d) Sars. 


LAW-INHERITANCE 


16. - Widow claiming 
separate property of hurban?.—In the absence of 
evidence to the coatrary, the rules of inberitanee of 
the Jains must be taken to be the same as those of 
the (rthoJox Hindus in that part of the country in 
which the property Therefore, w here the 
widow of a Jaiu claim d as heiress of her husband, 
who Was separate in estate, property situate in a dis- 
trict in which the Mitakshara prevails,— Held that 
she was entitled to succeed. LALLA  MAHADEER 
Рвввнар г. Комров KooNwAR 

(3 Ind. Jur., N. S., 818: 8 W. R., 116 


17. —-— Custom.—lu the 
absence of proof of special custom varying the 
огчіпагу Hindu law of inheritance, that law is to be 
applied to Jains. Cnoray LALL г. CHUNNOO Lath 

(I. L. В., 4 Calc., 744: 8 C. L, R., 465 


BAOREBI v. MAKBAN Larr .L 1» R., 8 АП, 55 


Latta MOHABEER PERSHAD г. KUNDUR KOON- 
war . 9Ind.Jur, М. 8., 313 : 8 W. В., 116 


Manoir Ков v. Рноор CHAND Lan 
C. W. N., 154 


RUXHAB е. CHUNILAL Амвовиет 
[LL R., 16 Bom, 847 


18. Mitekshara law—Asence of 
special custom —They are governed by Mitakshara. 
law iu the absence of custom to the contrary. 
Bacugst о. Maxuan Lar . IL L.R,3 AIL, 55 


19. Gujarati Jains settled in 
Belgaum—Succession among Jains—RHights of 
illegitimate sons of а Jain—Division into four 
—Dassa Porwad caste of Jains.—The Courts 
lis have always recognized the existence of four 
castes, viz. Brahmins, Kehatriyas, Vai and 
Shudras. Jaius are dissenters, and are mostly of 
Vaishya origin. A Jain converted into pond dox 
Hindu faith returns to the caste from which he 
traces his first descent, ‘Tho four main divisions 
Ролан Oswal, Agarwal, and Khande- 
a special custom to the contrary 
be established, ihe ordinary Hindu law governs suc- 
cession among the Jains, Ordinary Hindu law 
that of the three superior castes, Under the ordi 
nary Hindu law, illegitimate sous do not inherit, but 
are only entitled to maintenance. Held that в Jain 
of the Dassa Porwad caste was governed by the geno- 
tal Hindu law ap;licable to the three regenerate 
castes, being, though not a Brahmin, certainly not 
a Shudra, but s Vaishya by origin, and having as 
such carricd this law with bim from Gujarat to the 
Belgaum District. Meld therefore that his widow 
was his ø le heir, and that his illegitimate sons were 
only entitled to maintenance. — Quare — Whether 
even among Shudras the widow is altogether exclu- 
ded from inheritance by illegitimate sons? Rahi 
Y. Govinda, I. L, R. 1 Вот. 97, doubted, AMBABAI 
v. GOVIND . L L. R., 93 Bom., 257 
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3. SPECIAL LAWS—continued. 
(в) Sanus 
20. Inheritance, Law of— 


Absence of special custom.— Held that the Hindu 
law of inheritance was presumably applicable to the 
parties, and the defendant had not shown that any 
Custom among the Sadhs having the force of law 
prevailed opposed to the Hindu law. борі Силно 
v. Susan Ков . . 1.18.8 АЦ, 646 


(f) SAKULDIPI BRAHMINS, 


21, — — — — — — Mitakshara law, 
—The tribe of Brahmins called Sakuldipi living in 
various parts of Northern India are governed by 
the Mitakshara school of Hindu law. Ворвв Раве 

KASH MIssER v. HARDAI NABAIN SAHU 
[9 C. L. R., 16 


(9) Хамворвіз. 


Law governing Nambudri 
ambudri Brahmins arc governed by 
Hindu law, as moditied by special customs adopted by 
them since their s.ttlement in Malabar. VasvbEvax 
t. SECRETARY ОР STATE РОВ INDIA 


т. L. R., 11 Mad., 157 


(в) Bazsaxers. 


-— Family adopting Hindu 
elei Dein. —In the absence of any custom 
to the coutrary, or of any satisfactory evidenco to 
show what form of Hiudu law they have adopted, 
the members of в family who hive adopted the 
Hindu religion are governed by the school of Hindu 
law in force in the locality where they reside, 
Fanintra Deb Raikat v. Rajeswar Das, Г. І. By 
11 Cale, 463: І. R, 19 І. A 72. RAM DAS c. 
CHANDRA Dassia I. L. R., 20 Calc., 409 


(i) Morzsazax Отвавтав, 


24. Hindu converts to Maho- 
medanism — Retention of Hindu law and usage 
The Hindu law of inheritance and succession applies 
to Molesalam Girasias who were originally Rajput 
Hindus, but were subsequently couverted to Maho- 


medanism.  FATESANGJI УАВУАТВАОЛ ©. KUYAR 
HARISANGJI FATESANGJI 
LI. L. R., 20 Bom., 181 
u Ninaxos. 


25. in Gorakhpur— 
Alleged mode mim о property by survivor» 
ship among а brotherhood of Nihangs— Failure to 
prove that the deceased, who possessed property, was 
‘a member.—The plaintiffs claimed that they as mem- 
bers of a fraternity of Nihangs were, on the decease 
of another member, entitled to the succession to the 
property possessed by bim ace rding to rules of 
inheritance prevailing in their rel:gious brotherhood. 
They thus claimed to exclude the defendant, au 
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alleged son of the deccased. This son, who was a 
minor, was in possession through his mother and 
guard The Judicial Committee, without deciding 
as to the alleged mode of succession to property mnong 
Nihangs forming this brotherhood, affirmed the 
decision of the High Court that it had not been 
proved that the deceased was в member of the sect, 
and on this ground the dismissal of the suit was 
maintained. GAJRAJ PURI e. ACHAIBAR PURI 
LI. L. R., 16 АШ, 191 
L. В. 31 L A., 17 


(k) Suxt Вован Маномвранв, 


26. Hindu converts to Maho- 
medanism- Effect of conrersion—Custom and 
usage of inherilance.—The Suni Borah Mabomedan 
community of the Dhandpudra talukh in Gujarat 
arc governed by the Hindu law in matters of suc- 
cession and inheritance. Bat Bator г. Bar SANTOK 

[L L. R., 20 Bom., 58 


4. MIGRATING FAMILIES, 
Hindu family migrating— 


Presumption asto low applicable.—Yn a case чов 
Hindu family migrates from one territory toanother, if 


they preserved thoir ancient religious ceremonica they | 


also preserve the law of succession. The presumption 
is, until the contrary be proved, that the family so 
migrating have brought with them, and retain, all 
their religious ceremonies and customs; especially 
when the family is shown to have brought with it ite 
own pricets, who, and descendants after them, con- 
tinued their ministrations down to the period of con- 
test, JUNARUDDREN MISSER v. NOBIN CHUNDER 
PzzpHaw . . Marsh, 838: 1 Нау, 534 


S. C. Oorum Снохрев BHUTTACHARJEE c. OBHOY 
Сновк Misser. М№овіх CHUNDER PERDHAN v. 
JANARDHUN MISSER . . W.R, Е. B., 07 

Вохатон Missze е. Воттон Морли 

СҰ. R., 1864, 95 

28. — — — — Lacs of origin and 
domicile.— Hindu familics are ordinarily governed by 
the law of their origin, not by that of their domicile. 
The presumption is in favour of the law of origin until 
tho adoption of the law of a new domicile is proved. 
Luxxga DzBHA о. GUNGAGOBIND DOBEY 

[W. R., 1864, 56 

Рівтнив SINGH v. SHEO SOONDURER 

i [8 W. R., 261 

~ 5, C.in Privy Council, where Е was remanded. 


Saxo Soowpvssi v. РвтнЕЕ SINGH — 


Punjab accompanied by their priests at а time when 
thoy were not governed by the Bengal law, and it was 
afterwards alleged that they were now governed by 
that law, the onus of proving the allegation was held 
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4. MIGRATING PAMILIES—coneluded. 
| to be with those who sade it. The mere ad ption of 
| local customs and observances of occasional local fos- 
tivala and ceremonies would not prove that the law 
which originally yoverned a family had been set aside 
and another law substituted Ново Persmap Вох 
CHOWDHEY v. Sino SHUNKUBEE CHOWDRAIN 
03 W. R., 47 


See StRENDRA Natu Roy v. HIRAMANI BURMONI 
L. R, 


10 W. B, P. C., 35: 

- Presumption of 

importing its own laws—Rebutting presumption.— 
The presumption that a Hindu family, immigrating 
into Bengal from the North-Western Provinces, im^ 
Ports its own customs and law as regulating the вис. 
cession and the ceremonies of Hindu law in that 
family, may be rebutted by showing that, except as 
regards marriage, all other ceremonies are performed 
according to the law of the Bengal school and by 
Bengal priests. Вам Ввомо PUNDAH г. KAMINER 
Sooxpeny Гоззев 6 W. B., 295 
31. Presumption as 
to change in lavo.—When a family originally migrated 
| from the Mithila province to the province of Bengal, 
| the presumption is that they have prescrved the reli 
| gious rights and customs prescribed by the Mitakshara 
law, unless the contrary be proved. Коомор CHUN- 
рав Roy с. ЗЕЕТАКАЗТН Koy . W. В. F. В, 7b 
Migration from 
and Dayabhaga 


88, ———— ——————— 
W.-W. P. to Bengal—Mitakshara 
lavcs.— Held that, although a family migrating from 
the North-West Provinces to Bengal would ordinarily 
remain governed by the Mitakshara law, the Daya- 
bhaga law was, under circumstances of this case, ap- 
plicable to a family so migrating, — НЕЕВАМОМЕЕ 
Ввлнит»в г. NUFPAREE Ввлниіхвв 1 Hay, 999 

The Privy Council, however, without deciding which 
law prevailed, seem to have doubted whether the doci- 
sion of the High Court was correct on the evidence. 
ЗОВЕМРНАЖАТН Roy v. HIRAMANI Вовмокт 

[LB I R, P. C, зе 
10 W. В, P. C., 35: 18 Moore's І А” 81 


6. MODIFICATION OF LAW, 


88. Consent— Modification of opera- 
| tion of law.— The operation of the law of inheritance 
can be modified by consent of the parties. МАНЕВ- 
вам SINGH т. SHEO KOONWAR + 1 Agra, 106 

— Waiver of rights 
acquired by oper-tion of law.— Held that the plaine 
tithe were competent to waive their right of inherit. 


ance, and that on the construction of a wajib-ul-urs it 
was not designed to give the widow a right of inherit- 
ance in the joint estate in preference to that of the 
brothers of the deceased contrary to Hindu law. Dat 
Сисур г. SOONDEBR , . 


3 Agra, 178 
- - Waiter ofrights 
In the 


( 3445 ) 


HINDU LAW-INHERITANCE 
—continued. 

5. MODIFICATION OF LAW—concluded. 
could not inherit the tenant-right from his uncle, 
whose legal heirs were his sons, nor could the latter 
transfer their right of inheritance to their cousin, or 
confer on him such a right by consenting to his oceu- 
pation of the land. Омвло SINGH v. РЕВТАВ 

[3 Agra, 148 

38. Conditions in wajib-ul-urs 
altering law of inheritance — Document in- 
tended to record tillage rights.— Conditions in village 
administration papers, purporting to interfere with 
or alter the ordinary rules of descent, will not be 
enforced. The law of inheritance, whether Hindu or 
Mahomedan, is а part of the law of this country, and 
ва such overrides the provisions of a document which 
was not designed to record more than the rights of the 
village community. Small sections of society cannot 
be allowed to make special laws of descent. for them- 
selves, ЗАВОР о. Мокн Raw . ЗМ. W., 227 


87. —— — — Private arrangement—Al- 
teration of law.—A son by birth or adoption can for 
adequate reasons be disinherited ; but the course of 
devolution prescribed by the law cannot be altered by 
a private arrangement ; on the disherison of the son, 
the son's son becomes his grandfather's lawful heir, 
BALKRISHNA TRIMBAK TENDULKAR v. SAVITRIBAI 

(I. L. R., 3 Bom. 54 

88. — — — — Deed containing restrictions 
on inheritance -- А deed which attempts to create 
в new line of inheritance by excluding all heirs other 
than direct male heirs is contrary to Hindu law and 
invalid, LAXSHMAKKA e. BOOGARAMANNA 

[L L. R., 19 Mad., 501 


6. GENERAL RULES AS TO SUCCESSION. 


Preference of hei: s— Ability 
spiritual benefits— Capacity to offer obla- 
tions. ie rule of succession as laid down in the 
Dayabhaga rests upon the great principle of the 
entire Hindu law of succession to property that near- 
ness in regard to the attributed capacity and sacred 
duty to confer spiritual benefits by the offering of 
funeral oblations, either immediately or mediately, 
confers the right to inherit temporal wealth. _Murrv 
Vizia Raaurapa RANI KOLUNDAPURI NAOHIAR 
alias КАТТАМА NACHIAR v. DORASINGA TEVAR 

(6 Mad., 310 

40, —— — — —. Spiritual benefit 
rendered by heir—Per Млнмоор, J.—There is 
no difference between the Mitakshara and the Bengal 
schools of Hindu law regarding the principle that 
the right of inheritance is based on the spiritual 
benefit which the heir, by taking the estate, renders 
to the soul of the deceased preprietor. There is в 
difference between the two schools-only on a matter 
of detail relating to questions of preference between 
various competing classes of heirs. JANXI ©. NAND 
Вам. . . . І.В, АП, 194 
ааа, Ofering f. coris i the Benga 
—Oblations, Offering of —: ling to the Bengal 
school of law, inheritance goes to bim who offers 
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6. GENERAL RULES AS TO SUCCESSION 

—concluded. 
oblations to the deceased, or to ancestors of the de- 
ceased, in which oblation the deceased would partici- 
pate. Where more than one person offers such obla- 
tions, succession goes to him who offers oblations to 
the father of the deceased, and an heir who offers such 
an oblation will be preferred to an heir who offers 
oblations to the grandfather and great-grandfather 
of the deceased. PRAN NATH SURMA JOWARDAR 0. 
SURUT CHUNDER BHUTTACHARJER 
(I. L. R., 8 Calc, 460: 10 С. L. R., 484 


42. Heir of last fll 
ovner.— The rule of Hindu law is that in the case of 
inheritance the person to succeed must be the heir of 
thelastfull owner. On the death of the last fall 
owner, his wife succeeds ва his heir to a widow's 
estate; and on her death the person to succeed is the 
heir at that timo of the last full owner. BHOOBUN 
Mors Dzer v. BAM Ківновв Аснавл 

[3 W. R., Р, C., 15: 10 Moore's L A., 279 


7. GENERAL HEIRS. 


(а) Ванрнов. 


Enumeration of bandhus 
'he enumeration of bandhus, or cog- 
nate kindred, given in Mitakshara II, в. 6, art. 1, 
is not exhaustive. GRDHAREE Lart Roy e. 
GOVERNMENT ОР BENGAL. 

(1 B. L. R., P. C., 44: 10 W. R., P. C, ЗІ 


Reversing decision of High Court in GOVERMENT 
о. GREEDHARER Lat ROY . . 4W.R.,18 


Bandhu 
parte paterna — Bandhu ez-paríe materna—Son of 
а sister—Sister’s daughters. —Suit filed in 1891 to 
recover possession of certain land, the property of a 
Hindu, who died an infant, lesving him surviving 
liis adoptive mother, who entered into possession and 
enjoyed the property till her death in 1590. It sp- 
peared (1) that in 1861 the deceased and his adoptive 
mother had conveyed absolutely certain of the pro- 
perties to the widow of one of his first cousins on his 
adoptive father's side for her maintenance and 
that of her daughter, and that it had been 
assigned by her to 4, В, and С; (2) that other pore 
tious of the property had been conveyed in 1889 
by the same persons, with the concurrence of D, as 
a gift to the daughters of the adoptive sisters. of 
the deceased; (8) that D was the son of a sister 
of the adoptive mother. The plaintiffs were 
randsons of the brother of the deceased’s adoptive 
fiber, being respectively the sons of his diughters. 
Held (1) that the plaintiffs, being bandhus ez-parte 
paterna, were preferential heirs to D, who was 
а bandhu ez-parfe materna ; (2) that the sister'a 
daughters had no title, whether by the law of 
inheritance or under the gift asserted by them. 

SUNDBAMMAL c. RANGASAMI MUDALIAR 
[LL R, 18 Mad., 193 


— Mitakshara. 
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45, — —— — — —  — Father's sister’ 
daughters som—Bhinna gofra-supinda У 
sion of cognater.— Н, в Hindu, died leaving a 
widow and a son of a hrst cousin, riz., the son of his 
father’s sister's daughter. Meld that, on the death 
of the wid w, the latter, viz , the sn cf his fatber's 
sistir’s daughter, being в bandhu or bhmna отта 
sapiuda of H, was entitled ty succeed to hiv prom 
In reyard to the successi n of cosnates, there 
seems no difference in the rules laid down in the 
Mayukha and the Mitakshara, and under the 
Mitokehara law succession depends upon propinguity 
and not upon relixious etticacy, PAROT BAPALAL 
SEVAKBAM r. МЕНТА HARILAL SURAJRAM. 


[L L. R., 19 Bom., 631 


оо Succession of 
bandhu—Priority of mother’s half-brother over 
sons of father’s paternal aunt—Mitakshara la. — 
‘The statement of baudhus entitled to inherit given 
in the Mitakshara, Ch. IL, s. 6, is not au esimus 
tive one, The maternal uncle (f the deceased im 
omitted, but the sous of that uncle are specified, 
‘The omission to mention a materna] uncle docs not 
signify that he is excluded from the first class of 
bandhus. The grounds of the judzment in Gridhari 
Lal Roy v. Government of Bengal, 1 B. L. R., P. 
C.,44 : 12 Moore's 1. A., 415, apply not only to the 
heirship of в maternal uncle as against the claim in 
default of heirs, but also apply equally to questions 
between nearer and more remote bandhus, A mater- 
nal uncle is accordingly an heir, though not specified 
in the Mitakehara list, and be also bas privrity over 
the sons and grandsons of the paternal aunt of the 
father of the deceased, who are more remote than 
he is, A mother’s brother by the half-bl.od stands 
on the same footing as her whole brther in 
regard to priority over moro remote baudhus. A 
half-brother may be pestponed to a whole-brother, 
put there is no ground for his postponement to 
‘ore distant kinsmen, Мотновамі Mupauiyan 
M SIMAMBEDU Мотаскоманавндыт MUDALIYAR 


(5) GENTILES AND COGNATES, 


1. ———— Preference of heirs— 

tiles Cognates.—ln looking for an heir under 
indu law, the gentiles must be exhausted before the 
Hindr Pareentitledtosuceeed. Diopavie, Buaran 


e 5 B. L. В,, 448 пою: П ү. R., 500 


(с) SaManopaxas, 


Definition ofsamanodakas 
э» of deceased persum.—" Samnuodakas” 
sons allied by а c: mon oblation of water) be- 
(or рен the “gctra” (race or general family) of 
етот are according to Hindu law, muB 
i te to succeed to property iu default of 
ciently cover of kin. Nurema Kanar r. BaurroN 
murs зй 
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49, Preference of, to 
bandius or bhinna gotra-sapindas—Vatan service, 
Alsensbhility of, begund lifetime by will — Effect of 
subsequent change in the tenure rendering it alien- 
а/е. The word * samano.akas,? meaning literally 


those participu:ing in the same oblation of water, in- 
cludes descendants from a comm n ance 

m tely related than the thirteenth degree from the 
рг positus. Опе P died childless, devising his 


i 
© property, including his right to receive ane 
certain dessigiri cash allowance, to the 
plaintiff's husband after the death of his (testator’s) 
widow, B A. ‘The testator and the plaintiff's hus- 
band were great-grandsons of one X by his воп 
and daughter respectively. The plaintiff's husband 
having predeceased В A, she made another will in 
favour of the plaintiff. Subsequently В A died. 
The plaintiff thereupon brought a suit against the 
defendants, claiming the aforesaid cash allowance and 
arrears under these wills aud as heir of P. The 
defendants, who were distant cousins of P, acing 
related to him beyond the thirteenth degree, jnfer 
alid coutended that the wills were invalid, as Р, 
when he made the will, had ошу a life-interest in 
the vatau, which Was a service vatan, and that they 
were nearer heirs to P than the plaintiff, who was a 
bhinna gotra-sapinda or bandhu of P. Both the 
lower Courts rejected plaintiff's claim, ‘The plaintiff 
appealed to the High Court, Не, confirming the 
decree of the lower Court, that plaintif’s claim 
should be disallowed. "Ihe alienation by will by P 
of what was then a vatan held for service, being in its 
inception invalid as against his heirs, did not become 
valid becanse of a change iu the tenure of the estate 
after his life-interest had terminated. B A, the 
widow of P, had nothing more than a widow’s estate 
incapable of alienation beyoud her lifetime, and 
therefure the wills executed by her were invalid. 
‘The саве was one to be determined by tho Hindu law 
of inheritance. The defendants, though more than 
thirteen degrees removed from P, were included in 
the term “samanodakas,” and as such had a claim to 
the estate of P superior to that of the plaintiff or 
her deceased husband as his bandbus, Bat DEVEORE 
т. AMBITRAM JAMIATRAX L L. R, 10 Bom, 378 
50. ——-————- Collateral distant relation 
—Right to share.—A descendant of a brother of the 
original acquirer, aud a descendant not less than 
generations, are not ate мые. Hindu her [c 
share of the property. CuyrUN MYTER v. Luka 
CHURN PATNAIK . с . ВМ. В. 258 


(d) Зартьтав, 


51. Definition of sapindas.— 
The author of the Mitakshara in v. 3, s. 5, Cu. IL, 
uss the word ч «apinda " in the sense of “ connection 
by particles of one body,” and not in the sense of 
“connection by funeral oblations” In order to 
determine whether a person is а “sapinda” of the 
propositus within the meaning of the definition given 
by the author of the Mitakshara iu Acharakauda 
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7. GENERAL HEIBS—concluded. 
(chapter treating of rituals), it is necessary to see 
whether they are related as ''sapindas" to each 
other, either through themselves or through their 
mothers and fathers Umap BAHADUR v. Upor 
CHAND alias MUNMUN 

[L L. R., 6 Calc., 119: 6 C. L. R., 500 

58. — Sapindas tracing relation" 
ship to common ancestor through two 
females.—The widow of а Hindu having acquired 
property from her husband, and having died issue- 
less without disposing of it, the plaintiffs claimed, as 
the heirs of the husband, to recover it from the 
defendants, who were the brother and sister of the 


widow. The plaintiffs were found to be the sons 
of the daughter’s daughter of the husband’s paternal 
grandfather. Held that, inasmuch as plaintiffs were 


sapindas of the deceased husband, it was immaterial 
that their relationship to the common ancestor should 
have to be traced Ъ two females. They must 
therefore be held to be his bandhus and, as such, 
entitled to succeed to the property left by the widow. 
VENKATAGIBI г. CHANDRU 
[L L. R., 33 Mad., 198 
БЗ. ———— Preference among sapin- 
das.—Amongst sapindas the nearest sapinda excludes 
those more remote. KnETTUR GOPAL CHATTERJEE 
v. POORNOO CHUNDER CHATTERJEE 
[5 W. R., 483 
54. ——— Extent of right of succes- 
sion of sapindas.— Regarding the right of succes- 
sion of sayindas,— Held that the relationship extends 
to the sixth in descent below the point of divergence 
of the two lines, The rule laid down by the Smriti 
Chandrika and the literal language of the Mitak- 
shara in Ch. IL, s. 5, not followed. РАВАВАВА 
BHATTA v. RANGARAJA BHATTA 
[I. L. R., 2 Mad., 308 
55. ——— Gotraj-sapindas— Males ez- 
cluding females.—The females in each line of gctra- 
jas aro excluded by any males existing in that line 
Within the limits to which the gotraj relationship 
extends, BAOHAYA о. KALINOAPA 
[L L, R., 16 Bom., 716 
56. Succession 
among the remoter gotroj-sapindas—Suocession 
per capita and per stirpes.—Among the remoter 
gotraj-sspindas the inheritance goes per capita and 


not per stirpes. NAGESH r. GUBURAO 
[L L. R., 17 Bom., 808 
8. SPECIAL HEIRS. 
(а) Marss. 
57. -~ — Adopted son— Kinsmen.—An 


adopted son represents bis уе father, and is 
entitled to the share which father would have 
obtained. When he comes to share with heirs other 
than the legitimately-begotten sous of his adoptive 
father in the property of kinsmen, he takes the samo 
share that they would take. ‘Tapa Монсх Buutra- 
OHARJEB с. Kaira Moyse Denia . 9 W. R., 498 
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Right of one of 
А mimber of a 
it tue property 
The 


family from which he was adopted. 
Hindu family cannot, as such, i 
of one taken out of that family by adoption. 


, severance of an adopted son from his natural family 


is so complete that по mutual rights as to succession 
SUINIVASA 
AYYANOAR г. KCPPAN AYYANGAR. RAYAN KRISH- 
NAMACHABIYAR r. KUPPANNAYYANGAR 
11 Mad., 180 
50, — — —.— —— — Adoptive 
mother’s father—Brother.—Au adopted son doce 
not succeed to the estate of his adoptive mother's 
father in preference to the son's sm of the brither 
of the adoptive mother’s father. CHINNABAMA- 
KRISTNA AYYAR с. MINATCHI AMMAL 
(7 Mad, 245 
60. — — — — — — —— - Mitakshara law. 
—An son under Dattaka Mimausa and 
Mitakshara succeeds to property to which his adopted 
mother succeeded ae the heiress of her father. 
Suam Kuan с. Gaya DiN . L L. R,1 All, 255 


61 —————— Succession of 
adopted son to relatives of adoptire mother,.— 
According to Hindu law, an adepted son takes by 
inheritance from the relatives of his adoptive mother 
in the same way asa legitimate son, Morun Moyee 
Debea v. Bejoy Kristo Gossame, W. В. Е. By 
191, and Chimmaramakristna Ayyar v. Minatchi 
Ammal, 7 Mad., 245, overruled. UMA SUNKER 
Morrro i Кли Комор MOZUMDAR 


L. В., 6 Сыс., 356: 7 C. L. R., 145 


Confirmed by Privy Council, Karı Комоь Mo- 
ZUMDAR r, UMA SUNKEN Могтво 
LI. L. R., 10 Calo, $33: 13 C. L. R., 878 
L. R., 10 I. A., 188 
JOYKISHORE CHOWDHRY v. РАхсноо Banoo 
(4 C. L. R., 538 
- Share on death 
of one more than three generations from common 
ancestor.—An adopted son is uot precluded from 
eriting the estate of one related lincally, although 
at а distance of more than three generations from the 
common ancestor, Мокомро LALL Кот e. BYKUNT. 
Natu Roy 
[L L. R., 6 Calo., 389: 7 С.І, R., 478 
68. —— — — — — —— Collateral т 
heritance.—An adopted sou inheriting collaterally 
along with collateral heirs is entitled to receive the 
same share as the other heirs. The Dattuka Chan- 
drika, в. 5, paras. 24 and 25, cannot be construed 
as an express text limiting the share of an adopted 
ton inheriting collaterally to half the share taken by 
the other collateral heirs. DiNoNATH MOOKERJKA 
о. GOPAL CHUNDER MOOKERJEA 
[8 C. L. Е, 57: 9 С.І. R., 379 
64. = Succession of 
adopted son of one daughter and natural son of 
another—Grandfather’s estate.—The adopted son of 
one daughter shares equally with the natural son of 
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another daughter in the inheritance left by his 
maternal grandfather Uma Sunker Aoitro v. 
Kali Komul Mozumdar, І. І. R, 6 Cale, 256, 
followed, Surgo Kaxr NUNDI г, Monten Cnvwpru 
Dorr . . . .LL.R,9 Calc., 70 


65. _ Natural son 
Lorn after adoption.—An adopted son is entitled to 
one-fourth of the estate of the adoptive father if a. 


natural son is born after the adoption. RUKHAM r. 
Cuvwitat Амвозивт . І.І, В., 16 Bom., 347 
66. Share of adopted 


son where a son is subsequently born- Mitak- 
shara—Vyarahar Mayukha.—ln Western India, 
both in the districts governed by the Mitakshara 
and those specially under the authority of the Vya- 
vabar Mayukha, the right of tho adopted son, where 
there ів а “legitimate son” born after the adoption, 
extends only to а fifth share of the father's estate. 
In a suit by au adopted sou to recover his share in 
his adoptive father's estate, a son having been bom 
to the adoptive father subsequently to the plaintiff's 
adoption, the Court of first instance awarded the 
plaintiff а fourth share of the property in dispute. 
The defendant appealed to the District Court, but in 
appeal raised no question as to the extent of the 
share awarded to the plaintiff. On second appeal to 
the High Court it was contended that, in any event, 
the plaintiff was only cutitled to a fifth share. Held 
that, under the circumstances and having regard to 
the nature of the question, the point might be taken 
in second appeal on behalf of the defendant, and the 
High Court varied the decree by awarding the plain- 
tiff a fifth share instead of a fourth share, but 
ordered the appellant (defendant) to bear his own 
costs of the appeal, GIRIAPA г, NINGAPA 

L L. B., 17 Bom., 100 


67. —— — Affiliated son—Custom of 
illatam—Reddi caste of Nellore.—Under the cus- 
tom of illatam (affiliation of а son-in-law) which 
obtains among the Reddis or Pedda Кари caste of 
Nellore, the illatam son-in-law docs not thereby lose 
his rights of succession to the estate of his natural 
father’s divided brother. BALARAMI REDDI v. PERA 
BEDDI . es - I. L. R., 6 Mad., 267 


68. — — — —  — — —  Bwrden of proof. 
—N, a Hindu, who had admittedly been taken as 
illatam into the family of his father-in-law, died, 
leaving property which he had acquired by virtue 
of his i marriage. Не was succeeded by 
son, who died without issue, leaving only a sister 
surviving him, Ina suit by the brother of №, who 
was the managing member of his family, to recover 
the property from the sister of the last holder,— 
Held that, as an illatam can succeed to property in 
his natural family, bis natural relatives can succeed 
to his property, aud as the paternal uncle ie prefer- 
able as an heir to the sister, the plaintiff was prima 
facie entitled to recover notwithstanding the admis- 
sion, and that it was for the defendant to establish 
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any special circumstances to rebut his claim. 
RAMAERISTNA ©. SUBBAKKA 

(LL. R., 13 Mad., 442 
Сма tom Suroi- 
— The father (since deceased) of the second 
defendant took into his family an illatam son-in-law, 
who died leaving a son. After the death of the soa, 
one of his two daughters (who were his only children) 
sued to recover в one-fourth share of the property 
left by the second defendants’s father. Held that 
the plaintiff was entitled to recover in the absence 
of proof of a custom by which the rights of the 
plaintiff's father should have passed by survivorship 
to the second defendant, Matta REDDI r. PAD- 
млм. . . LLB, М Mad., 48 


TO. ---- - Brother’s daughter’s son— 
Mitakshara law.—A brother's daughter's son suc- 
ceeds as heir, under the Mitakshars, in the absence 
of nearer heirs. DURGA BIBEE v. JANAKI PERSHAD 

NO B. L. R., 841: 18 W. R., 331 


Groat-grandson 
of paternal grandfather.—By the Hindu law the 
great-grandsons of the paternal grandfather are en- 
titled to succeed as heirs to the deceased proprie- 
tor, and are to be preferred to tbe brothers 
dauyhter’s sm, because, although tho former can offer 
but one oblation and the latter two, yet that ‹ егей 
by the former is offered to a paternal ancestor, and is 
therefore of superior religious efficacy to those offered 
by the latter, which are to maternal ancestors only. 
бовтир Prosman Татоокрлю e. Монивн CHUN- 


DER SURMA GRUTTUOK 
[15 B. L. R., 85: 33 W. R., 117 


See IN MATTER OP Oopoy CHURN MITTER 
ари [L L. R., 4 Cale, 41 


And Јсвост Narai SINGH v. COLLECTOR oF 
MANBHOOM . L L. Rọ, 4 Cale, 418 note 


72. -—  - Bengal school 
of Hindu law—Sapinda.—According to the Bengal 
school of Hindu law, a brother's daughter's son is a 
sapinda, and is therefore, а preferable heir to the 
great-great-great-grandfather’s — great-great-great- 

S Dioviszn Вот Сноирнвт в. Mort 


BUNDOPADHYA 
TL I. В. 9 Calo, 588: 12 C. L, R, 304 


Contra, CHOORAL MONEE Boss е. PRosonno COO- 
мав Mirren 20. а 1W.R. 48 


Dayabhaga 
school —Grent-grandson of paternal grandfather.— 
A brother's daughters son does not succeed in pre- 
ference to в great-grandsm of the paternal grand- 
father of the deceased. Harmas BUNDOPADHYA 


. B. CHURN CHATTOPADHYA 
eas [L L. R, 15 Calc., 780 


Brother’s son’s daughter’s 
‘The right of in- 
inferior 


т. 


74. 
son—Brother’s son's гожа son- 
heritance of а brother's son's daughter's son 


сив ) 
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to that of a brother's son's son's son. КАВНЕЕ 


Monvx Вот v. RAJ GOBIND CHUCKERBUTTY 
[34 W. R., 229 


T6. — — Cousin—Uncle’s son—Childless 
daugMer.—Accorüing to the Hindu law, an uncle's 
son succeeds in preference to a childless widowed 
daughter, TARAMONES QUPTEA v. LUKHEEMONER 


DaBBRA . . . Marsh., 29:1 Hay, 67 
[1 Ind. Jur, О. 8., 22 
Te. Bandhu— Pater- 


nal great-aunt’s grandson, — According to the Hindu 
law of succession in force in the Madras Presidency, 
the grandson of a paternal great-aunt of the deceased 
inherits to him as в bandhu. БЕТНОВАМА v. 
Pomuxxan . . 1.1 R., 13 Mad, 155 


TI, — — — — — — — Sapindas — First 
cowsiw’s daughter's son—Collateral succession. 

The sapinds relationship exists between the daugh- 
ter’s son and the son's son of two first cousins ; 
the former therefore is an heir to the latter, Uma 
Sunker Moitra v. Kali Kamal Mozumdar, I. L. R., 
6 Calc., 356 : 1. C. L. R., 145, affirmed on appeal by 
the Privy Council, Г. Z. 2. 10 Cale, 289: 18 C. 1. 
379: L. R., 10 І. А. 138, and Padmakumari 
Diti ром v. Court of Wards, I. L. В. 8 
Cale, 802: І. R, 8 I. A., 229, relied on, MANIK 
Снанр GOLEOHA v. JAGAT SETTANI PRANEUMARI 
Bar. . . 0. LLB, И Cale, 518 


78. Widow of another. 
paternal wacle.—By the Hindu law the sons of 
& paternal uncle inherit in preference to the widow of 


another paternal uncle of the propositus. RACHAVA 
о. KALINGAPA . L L. R., 16 Bom, 716 
19, — — — — —  — — Cousin in third 


degree.— Held that a cousin in the third degree has 
no right of inheritance in the presence of cousins in 
the second degree. МАНАВЕЕВ PERSHAD v. RAM 
Suron. . se . 8 Agra,é 
80. — — — — — — — — Sapindas—Ban- 
dhus-Milakshara law—Descendante in third 
degree from common ancestor—Second cousins. — 
The piaintiffs were descended in the third degree 


from M who was A's maternal great-grandfather, 
andj was descended in the third degree from M, who 
was the plaintiffs maternal great-grandfather. 


Heid, with reference to the definition of bandhu and 
sapinda in the Mitakshara (by which school of 
Hindu law the parties were governed), that the 
plaintiffs were R’s sapindas through his mother, and 
JR was the plaintiffs sapinda directly; and being 
thus mutually related as sapindas, the plaintiffs 
were heritable sepindas and bandhus of R, ez-parte 
materna, and on his death without issue were 
entitled to his property as his heirs. Basu LAL v. 
Манко Вам . I. L. R., 22 Calc., 339 
Sea Бнвовават KUARI с, BuaGwatt PRASAD 
[L L. R., 17 An, 593 


81. Daughter’s son—Brother'r 
ton.—-A daughter's воп is one of the nearer sspindas, 


—continued. 
8. SPECIAL HEIRS—continued. 
and in the line of heirs before a brother's son accord- 
ing to Hindu law. KRISHNAMMA v. PAPA 
[4 Mad., 234 
82. Under the Hindu. 
law, where property is proved to be a separate and 
divided property, the daughters and daughter's son 
are the legal heirs entitled to it, and not more remote 
relations to the deceased. BURYAR SINGH v. HUNSEE 
[2 Agra, 166 
See Goran Koonwen v. Sure Samar 
[2 Agra, 54 
and HIMUNOHULL v. MAHARAJ SINGH 
П Agra, 210 


Zamindari 


83, — ————— —— 
| karnam—Order of succession to hereditary office. 


—A woman, who had been appointed to succeed her 
husband, the holder of the hereditary office of karnam 
in в zamindari, died leaving the defendant, her 
daughters son, and the plaintiff, the son of her 
late husband’s paternal uncle. Held that tho 
defendant was entitled to succeed in preference to 
the plaintiff. Krishnamma v. Papa, 4 Mad., 234, 
followed, SEBTARAMAYYA 0, VENKATABAZU 

[L L. R., 18 Mad., 420 


84. Death of widow 
of last male proprietor.—A daughter's son is on the 
death of the widow of the last male proprietor a pre- 
ferable heir to descendants in tho third or fourth 
remove. HIMUNOBULL v. MAHARAJ SINGH 


П Agra, 210 
Buryar SINGH о. Нонввв . 9 Agra, 166 


85. Law at Benares. 
—Held that, according to Hindu law current at 
Benares, the daughters’ sons inherit in default of 
qualified daughters; and that, if thero be sons of 
more than one daughter, they take per capita, and 
Вам SAWRUTR Pusey s о, BASDEO 

. " . 2 Agra, 168 


So in Madras, Murru Ушла RAGUNADA RANI 
KOLUNDAPURI NACHIAR alias KATTAMA NACHIAR 
v. Dora Sinema Tevag . . 6 Mad, 810 


86. Succession to cul- 
tirator— Distant relation.—Distant relation (such 
as those who are called distant sapindas and samano- 
dakas) of a deceased raiyat is not entitled to succeed 
by inheritance to the cultivation of a hereditary raiyat, 
Held, with reference to the above principle, that the 
son of the daughter is too remote to succeed to the 
tenure of cultivating occupancy held by his maternal 
grandfather. ВАМ SURON Soroon o. Биловотон 
Agra, Pt. II, 166 


87. —— — —— — Mothers sisters. 
—According to Hindu law, a deceased daughters 
воп hae no right of inheritance to the ostate of his 
maternal grandfather during the life of any of his 
mother’s sisters, KAMDAN е, BEHARER LALL 

(LN, W., 114: Еа, 1873, 200 
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<< << Mitakshara law. 
—According t» Mitakshara law. в daughters son 
Takis his maternal prandiather's estate as full pro- 
prictor, nnd n bis death such estate devolves on his 
Priva, and net on the heirs of bis maternal grand: 
father. His g traja sapindas, or the perso 18 related 
to Nim thou- bis fnther, have therefore pr fers 
ential right to succeed hin t- the persois r lated to 
Lime throagh his mother, Зишт r, BapRI Prasan 
(I. L. R., 3 All., 134 
89. ——— —— ——, Adopter son of 
dangiter - Brothers. -According to Hindu law, в 
a cannot succeed as the adopted son of a dauzh- 
ter wh: has brothers alive, aud who cannot be au ap- 
pointed daughter if she had brothers when she 
Bored. Nor cau he succeed ae claiming under a 
bought sow. YACHEREDDY CHINNA BASSAYATA ty 
YACHEREDDY GOWDAPA + 5 W. R., P. C, 114 


90. M Grent-grandson. 
—A daughters son docs not inherit where there is 
а great-grandson cf the deceased alive Gooxoo- 
GosINDO CHOWDHRY r. HUREE MADHUS Roy 
[Marsh., 398: 2 Hay, 401 
ө ——— — — Estate of ma- 
ternal grawifuther—Daughter—A suit brought 
Mens, K, the widow of i, » Hindu, by the repre: 
MEtativce of Js brothers, H aud P, for possession 
d bis estate, ended in а compromise by which the 
defendant. recozniz d the plaintiffs’ rights, and con- 
deed that the family was joint, After Xs death, 
cE a daughter of Æ, brought a suit on her own 
Salt against the atove-mentioned plain. Ив for pos- 
Potion of her fathers estate, but afterwards with. 
м her claim, Subsequently 5, Jus son, who bad 
been born after A's compromise, brusht a suit 


that both the ec mprom 

Wit drawal of the former suit by M wi 
his eucccesi;m, 
Court of first ins 
entitled to succeed to the estate, 
being atill alive, he was entitled to possession after 
her death only, and upon these findings gave him a 
decree declaring his right to possession on M’s 
death, "The lower Appellate Court reversed the 
Qeeres, holding that the compromise entered into by 
К was conclusive against the танне claim, and 
also that, during his mother’s lifetime, he had no 
locus standi to maintain the suit, Per MAHMOOD, 
Ju shat the plaintiff's rights аз в daughter's son 
(which were not affected by his birth having taken 
Place after his maternal grandfather's death) did 
nut entitle him, under © ry circumstances, to 
succeed to his ‘maternal grandfath r'a estate ina 
СЯ Hindu family durng the existence of в 
daughter, whether she were his own mother or his 
тов aunt: and thet the claim for possession 
was therefore rightly dismissed, Amirtulal Bose У, 
Rajoneckant Mitter, 15 B. L. В. 10; Sibta v. Bade 
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Prasad, I. L. By 3 Ally i84; and Baijnath v. 
Mahabir, I L. Ly 1 All 608, referred to. SANT 
Kuwan r. Deo Saray =. LL В. 8 AIL, 385 
Estate of son- 
e of a sonlces Hindu, b 
in the first instance, upon his 
wilow sr widows, and thercafter upon the daughter 
or daughters, and it is not till the death of the 
dun, ter that the daughter's son's right of inherit 
= initiates; and the death of a daughter's son 
antecedent to the death of a daughter would prevent 
the estate from devolving upon the son of such 


92. 
less Hindu. 
separate estate devol 


danghter’s son, DHARUP NATH v. GOBIND ŠABAN. 
GOBIND SARAN е, DHARUP Nata 

[L L. R., 8 All, 614 

93. Father—Law in Gujarat— 


Mother. Ла Gujarat the right of succession to the 
date cfa Hindu who isscparate in interest, and who, 
st his death, leaves в father and mother, but n» issue 
wr widow, devolves upon the father, in preference to 
the mother, KmopABHAI Мани г. BAHDRAR DALA 
[L L. R., 6 Bom., 541 
94. ——— Father's brother’s daugh- 
ter’ brother's daughters son 
Teint inherit according to Hindu law. бовіхро 
HonzskAB о оомиви CHUNDER ROY 
(W. R, Е. B., 176 


Ras бовгхр Der r. RAzEssuREs Dossms 
[4 W. R, 10 


95, ———_—_——_———_~ Sapinda—À 
father’s brother’s daughter's son is entitled to be re- 
cognized as an heir accordi.;g to the Hinlu law cur- 
rent iu the Bengal school. GURU GOBIND ЗНАНА 
MANDAL г, ANAND LAL GHOSE MAZUMDAR 


(5 B. L. R, F. 15:18 W. В. F. В, 49 
= Whether prefers 
ential heir to mother's brother's son. Under the 


Bengal School of Hindu law, the fathers brothers 

crs воп as heir is preferontial to the mother’s 
Beasa LALL SEN г, JUSAN Каїзнма 
А . I L.R., 26 Cale, 285 


9T —— Spiritual benefit 
— Fathers father’s brother's som.—The father’s 
father’s brother’s son of a deceased persou stands 
hearer to him in right of succession than his father's 
brother's daughter's sou 5 the former is therefore pre- 
feroutially entitled, on the death of the deceased 
persou's widow, to a certificate uuder Act XXVII of 
1860, cnabling him to collect the debts due to the 
estate. Gopal Снохрев NATH COONDOO г. Harie 
pas CHINI . . LL. Rọ ll Cale, 348 
98. Father's sister’s son—Great- 
grandson of. great-great-great-grand father. А 
fathers vister’s sou doss not inherit when op} 
to th- great-grandsou of the great-great-great-grand- 
father of the deceased. ЈІЗхАТН SINGH v, Сосвт 
op WAEDS с 5 B. L. R., 442 : 14 W. B, 117 
S. С. on appeal to Privy Council 
115 B. L. В, 190; 23 W. R., 409 
L. В., 2L A. 163 
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99. Granéfather—Poternal aunt 
—Maternal grandfatier.—Under the Hindu law 
obtaining in the Madras Presidincy, the maternal 
grandfather of в deceased Hindu sacceeds to him in 
preferenco to his patcrual aunt. CHINNAMMAL r, 
УвнкатАснАА . . I L. В.,15 Mad., 421 

100. Grandson—Mitakshara law. 
—Under the Mitakshara law. a grandson (his father 
being dead) shares «qually with a son the self-ac- 

juired property of the grandfather.  LUCROMUN 

'ERSHAD г. DEBER PERSHAD W. R., 317 

Sons” as used 
Mitakshara.—The term “sons” used in 
Mitakshara, Ch. П, s. 4, 8 7, and s 5, § 1, docs 
not include grandsons, SURAYA r. LAKSHMINARA- 
SAMMA —. LL.R.,& Mad., 291 

10 Grandson of 
brother Mitakshara law.—Under the Mistar shara 
las, a brother’s grandson may bean bir. OogmyA 
Koosa r. Rosoo Nye SooxcoL . 14 W, R., 208 


Коввем CHAND GUSAIN ғ, OopUxG GUSAIN 
[6 W. R., 158 


103, Law in Madras 
Presidency—Paternal uncle's son.—According to 
the Hindu law of succession current in the Madras 
Presidency, a paternal uncle's son succeeds to the in- 


heritance before a brother’s grandson. SURAYA г. 
LAKSHMINABASAMMA ТГ. В, 5 Mad., 291 
104. —— —— — -—— Grandson of 


maternal gramdfather's brother.—According to 
Hindu law, the grandson of a br ther of a grandfather 
of the deceused is heir to his property in default of 
nearer heirs. BRAJA Ківнов MiTTER MOZUMDAR v. 
RapHA бовіхр DUTT 
[3 B. L. R., A. C., 435: 12 W, R., 339 
105. — — —— — — — — — Grandson of sis- 
ter— Maternal uncle’s son—Right to sue аз rever- 
- The plaintiff sucd ив the nearest reversiouary 
declarati т that сеге 
tain alienations made by the widow (who was defen- 
dant No. 1) in favour of defendant No. 2 were not bind- 
i she reversion. ndant No. З was the son of 


claimed to be a nearer hiir than the plaintiff, wh «was 
the son of V’s maternal uncle. Hels that Loth the 
plaintiff and defendant No. З were athma bandhus of 
the deceased, but defendant No. 3 was the nearer re- 
versionary heir, BALUSAMI PANDITIAR r, NARAYANA 
Ra. . . . LL.R,20 Mad, 342 

106, — — — —  — 
daughter of alienor’s deceased husband —Bandhus— 
Reversioners.— Held, in a suit to wt aside an 
tion made by a Hindu widow uf property which had 
been of her deceased husband in his lifetime, that the 
sons of the son of а daughter of the alicnor’s lute hus- 
band were, their father and grandmother being dead, 
reversioners and, as such, entitled to sue to sct aside 
the alienation made by the widor. Krishnayya v. 
Pichamma, 1. L. R, И Mad., 287, and Babu Lal 


ined in the suit, because he | 


Grands.ms of | 
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у. Nanku Ram, Г. L. R., 22 Cale., 339, referred to. 
SuzonmAT Кот г. BHAGWATI PRASAD 
[L L. R. 17 АЦ, 523 
Grandson of 
Banthu.— According to 
ion in force in t e Madras 
1 of the maternal uvele of the 
deceas d'a mether is in the Une of heirs, RATNA 
SrmuD r. PowNAPPA. — . I L. R., 5 Mad, 69 


108. — — — Great-grandson—Son оу 
son's son—Daughter’s зон. According to the Hindu 
law of descent, the son of a sow's son is preferred, 
in the order of succession, before a daughter's son. 
боовооаовтхро Chownmny г. НовпевмАрнов 
Во. € Marsh., 308: 2 Hay, 401 


108. Sons of grand- 
danghter.—Accor ing to the Hindu law which 
хайа in Madras, the sons of а grand. 
cluded from the inheritance. The plaintiff brought a 
suit for a moiety of the estate of his deceased second 
cousin, who left no issue or nearer kindred, claiming 
through his maternal great-g'andfather. He'd that 
the plaintiff was not entitled to inherit the cstatc 


107. 
mother’s maternal uncle 
the Hindu law of suec 
Presidency, the grandi 


of the deceased, KISSEN LALA v. JAVALLA PRASAD 
Lata . © è . + 8 Mad, 346 
110. Daughter's son's 


son — Great-grand-daughters — Banlhu.— N, the 
daughter of J, inherited his property under 
law. ЈУ had a son, who predeceased her, leaving a son 
К. Held that К, being a bandhu, was entitled t» the 
Property of J on the death of N in preference to the 
daughters of №. KRISHNAYYA v. PicHAMMA 

[L L. R., 11 Mad, 387 


11, — — — — — — — Great-grondson 
of great-great-great-grandfather—Mitakshara law 
=Great-yrandson Banthu—Gentiles - Father's 
sister's son.—The great-grandson of the great-zrente 
great-grandfather of the deceased is, ce irding to the 
Mitnkshara, а nearer heir to the decensed than his 
father’s sister’s вол. JIBNATE SINON r, Согит ор 


WARDS . 5 B. L. R., 442: 14 W. R., 117 


S. C. on appeal to the Privy Comncil 
(15 B. L. R., 190: 23 W. R., 409 

L. R., 2 I. A., lu3 

108. -——-— -- Great-1r eats 
gran tern of grandson—Sawancdaka,-- D, bing the 
Brandsor’s yrent-,reategrandso of the commo ances- 
tor, who was the ninth in ase t fiom A’, d: села d, was 
reckoned as a saman daka and among the heirs of К. 
Клылы SrNOM v. PAxkCAR è . 7 М. W. 


113. — — — — — Grent-great- 
great-grandson of great-qreat-arent-qrandfuther— 
Mitakshara law— Gentiles.—According to the Mi- 
takshara, the great-grent-zreat-granison of the great- 
great-great-grandfather of the deceased is entitled to 
succession ав one of the gentiles, Brna RAM SINGH 
v. AGAR SINGH 
(5 В.І. R., 293: 14 W. R., P. C., 1 

18 Moore's I. A., 873 
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14. Half-blood relatives—Dis- 
tinction between whole-blood and half-hlood—Sa- 
imla relations other than brothers and their so 
е distinction of whole-blood and half-blood applies, 
according to the rule of succession of the Mitakshara 
founded on propinquity of blood, to sapinda rela- 
tions other than the brother and his sons. Samat v. 
Amra, I. L. В» 6 Bom., 894, not followed. SUBA 
SINGH v. SARAPRAZ KUNWAR 
(LLB, 19 All, 215 
116, Half-brothers- 
Brothers of the whole-blood and of the half-blood. 
—By the Hindu law current in Bengal a brother of 
the whole-blood succeeds in the case of an undivided 
immoveable estate in preference to a brother of the 
half-blood, Overruling Tiluck Chunder Roy Y. Ram 
Luckhee Dossee, 2 W. В, 41; Koylash Chunder 
Siroar v. Gooroo Churn Sircar, 8 W.R.,43 ; Gooroo 
Churn Sircar v. Koylash Chunder Sircar, 6 W. By 
93. RAJKISHORE Lanoony v. GOBIND CHUNDER 
LAHOORY. RAMMONBY DossEE e. GOBIND CHUXDER 
Lamoony 
[L L. R., 1 Calo, 27: 24 W. R., 234 


Isnen Сноховв Снотрнвү e. BHYRUB CHUN- 


рав CHownuay . . . 5 W.R,9l 
116. — — —— Nephew of half- 
Blood—Brothers of whole amd half-blood.—A 


nephew of the half-blood is excluded from succession 
by brothers of the whole and half-blood. Рвітнив 
Вікон c. Соовт o» WARDS 33 W. R., 272 


117. - —— Brothers of 
whole and half-blood. — Where two uterine brothers 
and s half-brother are members of а joint Hindu 
family, and one of the two former dics, the brother 
of the half-blood is not entitled to receive anything 
Out of the share of the deceased. Снивүт NARAIN 
Swan e. Buywanze Since . 28 W. R., 395 


ns. Rule of succes- 
sion as between relatives of the whole-blood and 
half-blood—Brothers—Brother’s sons—Collater- 
als.— The plaintiffs (along with others not parties to 
the suit) were relations of the half-blood to the 
propositus, and the defendants were his relations of 
the whole-blood; but, counting from the ancestor, 
the plaintiffs were sapindas of the fifth degree, and 
some of the defendants eapindas of the sixth, and the 
reat sapindas of the seventh degree of the propositus. 
Held that, there not being any special provision in 
the Mitakshara or the Mayukha in respect of persons 
of the half-blood other than brothers and their sons, 
the general rule applies, that the nearest sapinda 
succeeds in the absence of special local custom to the 
contrary, and therefore the plaintiffs were the heirs 
of the propositus to the exclusion of the defendants 

ог any of them. SAMAT v. AMRA 
[L L. R., 6 Bom, 804 


119.—- - —_-_—__——— Dayabhaga lav. 
According to the Dayabhaga, a brother of the 


whole-blood in в joint family succeeds in preference 
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to the brother of the half-blood to the share of в de 
ceased brother. Rajkishore Lahoory У. Gobind 
Chunder Lahoory, I. І. Ry 1 Сас. 27: 24 №. Ro 
234, approved. Suzo Soonpaky е. PIRTHER SINGH 
[L. R., 4 I. A, 147 
190. — — — — — бов of half- 
sisters — Succession to estate of deceased brother.— 
Half-blood amd whole-blood.—Under the Bengal 
school of Hindu law, sons of sisters of the half-blood 
are entitled to succeed equally with sons of sisters of 
the whole-blood to the property of в deceased brother. 
BHOLANATH Roy о. RAKHAL Dass MUKHERJI 
[L L. R., 11 Calo., 69 
11. Uncles of whole- 
blood and half-blood.—For the purpose of inheritance, 
an uncle of the whole-blood is not entitled to prefer- 
ence over one of the half-blood. One В, а minor, died 
leaving him surviving two paternal uncles, one of 
whom was an uncle of the whole-blood and the other 
of the half-blood. Тһе nephew and the uncles were 
found to be divided from each other. Held that the 
two uncles were entitled to inherit the property 
of their deceased nephew in equal shares. Samat v. 
Amra, I. L. R., 6 Bom., 894, considered. Suba Singh 
у. Barofraz Kunwar, І. І. Ry 19 All, 916, not 
followed. VITHALRAO KRISHNA VINOHUBKAR v. 
RAMRAO KRISHNA VINCHURKAR 


(LL.B, 24 Bom, 817 
199. — — — Husband—Childless wife— 
Gift at marriage.—Ifa Hindu wife dies childless, all 


property given to her by her father at the marriage 
("before the nuptial fire”) goes to the husband. 
“Given before the nuptial fire” is only a term to 
signify all gifts during the continuance of the 
marriage ceremonies Візтоо PERSHAD BURRAL v. 
ВАРНА Soowpar МАТИ n . 16 W. в. 115 
. —— — —— Husband, Heirs 
of —Childless widow— Nagar Vissa Vania caste, — 
Property inherited from her deceased husband by в 
childless widow among the Nagar Vissa Vanias, at 
her death intestate, devolves on the ions in 
blood, on the mother’s side, of the husband in prefer- 
ence to the heirs and next-of-kin of the widow. In 
THE GOODS OP Матитват. Татктевм Das GOPAL 
Das v. Hazxisen Das Номорнав Das 
[L L. В. 2 Bom, 9 
194. — — — Nephew—Mitakshara law. 
—Under the Mitakshara, a nephew succeeds, not as the 
heir of his father, but as the direct heir of his uncle. 
Broso Монсон THAKUR v. GoUREB PERSHAD 
Сножриву . . . . 16 W.R,70 


13 In default of 
brothers, brothers’ sons succeed, taking according to 
numbers, and not by representation ва grandsous 
but brothers’ sons are totally excluded by the 
istence of brothers. BROJOKISHOREE DOSSI т. SRI 
Мати Boss . . . . OW. RR, 48 


126. Brother — 
Joi -Where, in an undivided 
Hindu 


undivided family. 
family living under the Mitakshara law, в 
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person dies without leaving issue, but leaving в 
brother and a nephew, the son of в predeceased 
brother, the latter is not excluded from succession by 
the former. Baton Doss alias LALL BABOO v. 
Сноозкя лы . . ІІ. R,, 8 Calo, 379 


127. Property pur- 
chased by widow benami for а relation—Stepson.— 
A stepson made over property to his stepmother for 
her support. Out of the produce she bought pro- 
perties for her nephew in the names of other parties. 
Held under the circumstances that the | purchased 
Property on her death went to the nephew, and 
not to the stepson, as heir of ber husband. CHANDRA- 
нати Вот о, Ramsar MAZUMDAR 

[6 В, L. R., 803: 15 W. R, P. C, T 


198. — — — — ——— ——— Deceased bro- 
ther’s гот. —А brother’s son succeeds as heir in pre- 
ference toa sseror a grand-daughter (daughter of 
в predeceased son). Both under the Mayukha and 
the Mitakshars, the sister comes іп as a gotraja ва» 
pinda, and as such must be postponed to the brother’s 
ton, who is a eapinds. Мосл PURSHOTUM v. 
Соввлутав Хатна . ІІ. В., 24 Bom, 568 

n the death of а raiyat having rigl 
occupancy, а nephew may succeed to his holding by 
right of inheritance if he were residing with him in 
the village, and not elsewhere. DooRGA PERSHAD 
v. рооситв РиввнАр . . . 8 Agra, 188 


180. ——— ————- Succession to 
tenant-right—Custom.—In the absence of any evi- 
dence of special custom, а nephew cannot inherit the 
tenant-right from his uncle, whose legal heirs were 
his sons. Омвло Зн е. РЕЕтАВ. 8 Agra, 148 


181 — — —— — — Interest of 
members in share that lapses.—Though a Hindu fa- 
mily may be joint and in union, all the members do not 
necessarily share in а portion that may lapse,—e.0. 
a brothers son takes his own as well as the 
lapsed share of a brother's son in preference to tho 
idsons of another brother. Марно SINGH e. 
NDESSERY Roy . . . 8 Agra, 101 
132, -- Separated son—Father’s wi- 
dow—Inheritance not subject to obstruction.—Under 
the Mitakshara law, в divided son (no undivided sons 
surviving) is entitled to succeed to his father’s share 
in preference to his father's widow. Тһе son's right 
of inheritance under Hindu law is disti 
‘that of all other heirs, in that itis “a pratibandha, ” 
not liable to obstructions, and the functions assigned 
to the son, and the character ascribed to him in the 
religious system of the Hindus, explain the preference 
in the succession accorded to him, ВАМАРРА 
Мискин e. SrrHAxMAL . I. L. R, 2 Mad., 182 
188. — ———— — — — — — Relinquishment 
‘of share by son—Disherison—Private arrangement 
Widow Separated son.—The effect of а Hindu 
sn relinquishing for a sum of money his share in the 
property of his father, natural or adoptive, and 
agreeing not to claim it during or after his father’s 
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lifetime, is to place him in the position of a separated 
son. The relinquishment does not amount to disheri- 
son. If therefore the father on such relinquish- 
ment makes an alienation of his estate, it will take 
effect, but otherwise his separated son will inherit 
in preference to his widow. BALKRISHNA TRIMBAK 
TENDULKAR v, Saviramar . L L, R., 8 Bom., 54 


184. Mitakshara 
Partition—Right of son, born after partition, to 
father's property.—The property acquired by a Hindu 


governed by the law of the Mitakshara after a parti- 
tion has taken place botwoen him and his sons devolves 
оп bis death, when he leaves а son born after parti- 
tion, on much son, to the exclusion of the other sons. 
NAwAL Siva с, BRAGWAN Ѕтхон 

[L L. R., 4 AIL, 497 


M — — — — Sons of a separ 

Vyarahara Mayukha, Ch. iv, a. 8— 
Widow of a united hrother's son.— The sons of à sepa- 
rated brother inherit in preference to the widow of the 
son of an undivided brother. NAWAICHAND HARAK- 
CHAND г, HEMCHAND L L. R., 9 Bom., 81 


136. Separated brothers— 
United brother—Surrivorship, Right of.—Two 
Hindu brothers who hold the ancestral estate in 
common with a third brother may nevertheless hold 
self-acquired property in common between them- 
selves in such a manner as to give а right of snrvi- 
vorship to one of themselves. Leaving out of the 
question the survivor's right to succeed, and looking 
at the half sharo of the deceased brother as having 
been held separately on his own account, his beir 
in respect of that property would be bis widow, and 
during her lifetime the third brother could have no 
right of succession. Smam NARAIV e. СОГВТ ОР 
Warps . . . W. R., 197 


.— Separated grand» 
son—Partition—Self-acquired property of grand- 
father, Descent of—United sons, Right of.—As bete 
ween united sons and a separated grandson, the succes- 
sion on the grandfather's death to the property, both an- 
ceatral and eelf-acquired, left by him goes in preference 
according to Hindu law, to the united sons, Paxra- 
АРРА v. YEMAPPA . .L L. R., 92 Bom., 101 


188, —  — — Beunion— Succession of re- 
united members—In a Hindu family, when, after 
partition, certain members of the family reunite,— 
Held that, if a reunion actually takes place between 
the proper partics, their representatives and descend- 
ants, however remote, will remain joint until a fresh 
partition takes place. — The members of the reunited 
family and their descendants succeed to cach other, 
to the exclusion of the members of the unassrciated 
or not reunited branch. Tama CHAND GHOSR e. 
Punom Г,оснон Gnose 
[5 W. R., 249 : 1 Ind. Jur, N. 8., 207 
139. ~~ —— . Requisites for 
proof of reunion.—According to Hindu law, mere 
living together in one residence or joint trade docs 
not constitute a reunion after partition, but there 
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anat be junction of estate. When such reunion is 
satisfactorily established, Courts are bound to give 
в preference to the reunited parceners to the exclusion 
of the members or thcir issue who have uot been во 


reunited. GOPAL CHUNDBA DAGHORIA е, КЕМАВАМ 
ФлономА . . x . . TW. R35 
140. Separated bros | 


fher.— А, one of four brothers in joint possession of 
anccstral property, separated himself in food, worship, 

d estate, leaving his three brothers jointly possessed 
of their undivided threc-fourth shares. 4 died un- 
assoviated, leaving a yon and heir B. The three 
brothers continued and died associated, two without 
hirs, and a third leaving а son and heir C. Held 
В bad no claim to any part of the undivided three- 
fourth shares ав agninat C, who took tho whole ab- 


solutcly. Jara CHUNDER GHOSE r. BENODBERARY 
Gust... . . 1Hyde824 
41 ——— — À ——-—- Reunion of de- 


acendanfsof memlers— Reunion not effecting inherit- 
ance.— Held that after separation reunion in order to 
affect the inheritance must be made by the parties or 
some of them who made the separation. If any of 
their descendants thiuk fit to unite, they may do so ; 
but such а union is not reunion in the sense of the 
Hindu law, and does not affect the inheritance. 
VisvANATH GUNGADHUE r. KRISHNAJI GUNESH 
[3 Bom, А. C, 69 
149, — — ——— — ————— Separated 
brother.— Of three brothers forming together a joint. 
Hindu family, one separated himself therefrom, and 
died leaving а son, the pl iff. The other two with 
their families remained j: int ; one died leaving a son, 
the defendant ; the other died leaving в widow. On 
the widow’s death, this suit was brought to establish 
the plaintiff's right as one of the two next rever. 
sionary heirs. Held that в separated brother docs 
not inherit, and that the defendant was slone entitled 
to succeed. Quere—as to the cffect of reunion in 
inheritance. КЕВАВВАМ MAHAPATTAR v. NAND- 
KISHOR MAHAPATTAR 
B. L. R., A. C., 7: 11 W. R., 308 


Separated and 


143. 


reunited Lrothers—Widow.—A Hindu died leavin 
а wido^. a brother. and two nephews, the plaintiff an 
th 


defendant. The bother was the defendant’s 
he and the widow were сс dead, the widow 
did in the bhioth» rs liftime, The plaintiff 

10 n moi ty ої the estate of the 
ed by inburitanee. The defendant claimed 
thy whol: on the cr und that the deceased lived as a 
reunited or associnted brother with bis (the defene 
dant’s) father, whircas the plaintiff was the son of a 
scparated brother of the deceased. Held that the 
material issue 10 be tried in the ease was whether the 
widow lived in в state of reunion with the defen- 
dant, as her husband had done with the defendant's 
father, or whether she at the time of her death lived 
separate from him, though in the same family house. 
RAMTARI zu TRIRIRAM SARMA 


В.І. R., 337 : 15 W. R., 449 
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144. Succession, Ap- 
plication of the law of.—Where there has been a 
Teunion between persons expressly enumerated in the 
text of Brihashpati, riz., father, brother, and paternal 
uncle, and where their descendants continue to be 
members of the reunited Hindu family, the law of 
inheritance applicable to the latter is the same as 
in the case of the death of any of those between 
whom the reunion took place. Tara Chand Ghose 
v. Pudum Lochun Ghose, 5 W. R., 249: 1 Ind. 
Jur, N. S. 207; Gopal Chunder Dagkoria v. 
Kenaram Daghoria, 7 W. R., 35; and Ramhari 
Sarma у. Trihiram Sarma, 7 В. L. R., 386: 15 W. 
R., 442, referred to. ABHAT CHURN Jawa e. MAY- 
GAL JANA . . I. L. R., 19 Calo., 634 


145. Divided bro- 
thers of the full-blood —Son of a reunited half. 
brother.—In 1872 a partition took place between the 
members of a joint Hindu family, being three brothers 
of the full and three of the half-blood. Two of the 
brothers, being the sons of different mothers, subse- 
quently reunited. The elder took the plaintiff in 
adoption, and died during the infancy of the plaintiff. 
The reunited half-brother retained possession of their 
joint property till his death, when the present suit 
was instituted to recover his share in the property. 
The two uterine brothers of the deceased resisted the 
plaintiffs claim. Held that the plaintiff was en- 
titled to a one-third share. — BAMASAMI г. VEN- 
KATESAM s . LLB, 16 Mad., 440 


146. — -— 


-— Preswmption— 


| Marriage of daughter into another family.—A parti- 


tion having taken place among three brothers, 4, B, 
C, the members of a joint family, two of the brothers, 
‘A and B, subsequently reunited. А died leaving 
two grandsons. Оп the desth of В leaving а 
daughter, who married but subsequently died without 
male issue, the grandsons and the sole representative 
of C, who also had died, claimed to be entitled as one 
of the reversionary heirs of B to one-third of his pro- 

y. Held that, the daughter of B having married 
Into another family, no presumption could be drawn 
from the reunion of A and В that the co-parcenary 
continued as between the defendants of A and B up 
to the death of B’s daughter.  KRODESH SEN r. 
Камімі Monos Sen ss 10C. L. R, 161 


147. Sister’s daughter's son— 
Iner.lance— Mifakshara: ister’s daughter's son, 
—A sister’s daughter’s son is an heir according tothe 
Mitakshara. Uxam BAHADUR є, Upor CHAND 
altas Монмох 

(I. L. R., 6 Cale, 119: 6 C. L. R., 500 


148. Bister's воп — Mifakshara. 
In the absence of nearer relatives, a man may be heir 
to his mo: her's brother as regards property subject to 
the Mitakshars. AwRITA KUMARI DEBI г. LUXHI- 
NARAYAN Сиосккввотт . 9 В. L. R., F. В, 28 


S. C. Омыт KoowansE DABEB v. Luckner 
NARAIN CHUOKERBUTTY 10 W. R., Е. B, 76 
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Mà — —— —— Mitakshara and 
Mithila law.—A sister’s son, except in Bengal, is no 
heir according to the Mitakshara or the Mithila 
school. JowAmi RAHOOT v. KAILASSOT 

п W.R,74 

150. А sister's son is 
not an heir according to law. Внем RAM CHUCK- 
вввоттү v. Husse Ківновв Roy 1 W. Е., 359 


151. Death of last 
female heir of uncle.— 1t a sister’s son is alive at the 
‘death of his uncle’s last preceding female heir who 
succeeded to the property, he takes the succession. 
Supra RAM GossAIN г. FAKEER CHAND CHUCKER- 


вом. . . 15 W.R. 438 
See ВавнввнАвкв Вот r. NIMAYE CHURN 

ГУ. R., 1864, 293 

158. Mother s sister's 


a0n.—According to the general principles of Hindu 
law, a sister’s son is а preferential heir to а mother's 
sisters son, as being capable of conferring greater 
spiritual benefits upon the soul of the deceased, 
омЕвн CHUNDEE Вот є. Nu Комо Roy 
[22 W. R., 264 
, ‘According to 
the Mitakshars,a sister’s son cannot inherit. THA- 
XOORAIN SAHIBA v. MOHUN LALL 
[T W. R., P. C., 85:11 Moore's I. A., 886 
154. Law in 
Madras.—According to the Hindu law in force in 
the Madras Presidency, в sister’s son docs not inherit. 
Dox р. KULLAMMAL r. Корро Рша . 1 Mad., 85 
155. ——————_—__ Bandhu. — Ac- 
cording to the Hindu law of succession in force in the 
‘Madras Presidency, в sister’s son isin the line of heirs. 


Semble—He is а im. CBRELIKANI TIRUPATI Ry- 
ANINGARU о. SURANENI VENCATA GOPALA NARA- 
SEARAV. . . + 8 Mad, 278 

156. Sapinda.—A 


sisters son does not succeed as в mpinda. STRIMI- 
VASA AYYANGAR v. RBNGASAMI AYYANGAR 


(LL. R., 2 Mad, 804 
157, ————_———— Mi tak shara 
Law. Held that in the absence of nearer relatives a 
man may be heir to his mother’s brother as regards 
y which is governed by the Mitakebara law of 
РУ ee. Thakoorain Sahiba v. Mohwn Lall, 11 
Moores 1. A. 886 ; Rao Kurun Singh v. Mahomed 
туа: Ali Khan, 10 B. L. R» P. C, 1; 14 Moore's 
I A. 176, 187; Amrita Kumari’ Debi v. Lukhi 
Narayan Chuckerbutty, 2 В. L. В. Р.В, 28; Gri- 
hari Lall Roy v. Bengal Government, 1 B. L. 
R. P. С, 44; Naraini Kuar v. Chundi Din, I. L. 
P, 9 All, 467; and Umaid Bahadur v. Udoi 
Chand, I. L. В, 6 Cale., 119, referred to, RaGHU- 
зати Koant o. Munyan Mise 
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inherit as а bandhu, the claims of в sister’s son are 
superior, Kutti Ammal у. Radakrishna Aiyan, 
8 Mad., 88, approved. | LAKSUMANAMMAL г. TIRU- 
VENGADA MUDALI . . LL. R, 5 Mad, 241 


159. — Mitakshara 
law.—By the Mitakshars, a male descendant in the 
fifth degree from the great-grandfathor of the pro- 
positus succeeds to the exclusion of the sister’s son 
Goras Sixe v. Rao Kurus Siwo. Rao KORUN. 
Sixe с. Manomep FYAZ ALI KHAN 

[10 B. L. R., P. C., 1 
14 Moore’s I. A., 176, 187 

160. —  — — — — — — Mitakshara.— 
According to the Mitakshara, a sister's son, who is а 
bandhu and not a sapinda similar to a daughter's son, 
cannot inherit until the direct male line down to and 
including the last samanodaka, i.e., fourteen dogrees of 
the direct male line, has been exhausted. — Kooer 
Golab Singh v. Rao Kuran Singh, 10 B. L. Ry 1; 
Bhyah Ram Singh v. Bhyah Ugur Singh, 18 
Moore's I. A., 878; and Lakshmanammal у. Tiru- 
rengada, I. L. R., 6 Mad., 241, referred to. NARAINI 
Kvar е. Снлнрі Dix L L. R., 9 All, 467 

161. — Step-sister’s son.—A step- 
sister’s son is entitled to inherit under the Hindu law 
in force in the Madras Presidency. SUBBARAYA v. 
Brasa .  . LE. By 15 Mad., 800 


162. Uncle—Maternal uncle— 
Fathers maternal uncle.—The maternal uncle and 
the father’s maternal uncle will take as heirs in pre- 
ference to the Crown. GzIDHARI LALL Вот e. 
GovsgwwzwT or Ввмоль. 1В.1.Е., P. C., 44 

flo W. R., P. C, 31 


Reversing decision of High Court in GOVERNMENT 
e. GREEDHAREB LALL ROY . . 4W.R,18 


163. Maternal 
uncles—Mother’s sisters. sons—Bandhus.—Mater- 
nal uncles are included in the class of bandhus, and 
succeed in priority to mother’s sister's sons, MOHAN- 
pas v. KRISHNABAT L L. R., 5 Bom, 597 


164, — ——————— —- Paternal wncle 
—Il/atam— Burden оў proof.—N, в Hindu, who 
had admittedly been taken as illatam into the family 
of his father-in-law, died having property which he 
had acquired by virtue of bis illatam marriage. He 
was succeeded by his son, who died without issue, . 
leaving only a sister surviving him, In a suit by tho 
brother of XN, who was the managing member of 
his family, to recover the property from the sister of 
the last holder,— Held that, as an illatam succeeds to 
property in his natural family (Balarami у. Pera, 
1.1. R 6 Mad., 267), so his natural relatives can 
succeed to his property, and a paternal uncle being а 
preferable heir to a sister, tho plaintiff was primd 
facie entitlod to recover, notwithstanding the admis- 
‘sion, and that it was for the defendant to establish 
any special circumstances to rebut his claim, RAMA- 
KRISTINA г. SUBBAKKA . ІІ. R., 13 Mad, 449 


165. -_——— — — — Maternal 
uncle of the half-blood—Father’s "paternal aunts 
бт 
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ton—Kindred of half-blood—Bandhus.—Under 
the Hindu law of inheritance prevailing in the 
Madras Presidency, в maternal uncle of the half-blood 
is entitled to succeed in preference to the son of the 
fathers paternal aunt, The former is sn atma 
bandhu, the latter is рига bandhu, Murrvsamt v. 
MorrokvwagasAMD è. L L, В, 16 Mad, 98 


(b) Frase. 


168. — — —.— General rules - Succession of 
female heirs—Nature of property.—It is not the 
‘universal rule that a Hindu woman cannot inherit so 
long as there їв a male representative of the family. 
Her right to inherit depends on the nature of the 
property. Ifthe property be the joint property of 
an undivided Hindu family, females are only entitled 
to maintenance; but if the property be held as a 
separate or divided property, it devolves upon the 
female heirs in their proper order of succession. 
Soonio0N г. 1анвив Ввлнмах . 8 М. W. 74 


167. — Exclusion of 
s— Mitakshara law—Joint property. — 
sought to exclude female heirs from suc- 
cession to a husband or father under the Mitaksbara, 
on the ground that the estate is joint, it must be 
shown to have been во at the time of the husband's 
or father’s death, and not merely at tbe death of a 
ing brother, the father EA the gant. 
OONWAR alias MUNAB ВЕВЕЕ v. Jor 
pace ben * . N . 6 W. R,, 101 
168. Limited estate 
in immoveable property inherited by females who 
have become members of family by marriage—Ab- 
solute estate im immoveable property taken by 
females who have not become members of family by 
marriage — Nature of estate taken by widow, 
mother, grandmother, daughter, sister, maternal 
great-niece.—A maternal great-niece inheriting pro- 
perty is in the same position, as regards the nature 
Gf the estate taken by her, ва а daughter or a sister. 
The rule which, in the Presidency of Bombay, ге- 
stricts the aliehation of property by a widow iuc- 
ceeding to her husband ora mother succeeding to 
her son, does not apply to women who have not be- 
come members of the family by marriage, eg, а 
daughter takes àn absolate estate in the property 
which she inherits from her father, and a sister takes 
a like estate in property inherited from her brother. 
The above rule, which restricts the alienation of pro- 
perty by a widow iuheriting from her husband or by 
а mother inheriting from her son, would seem to be 
applicable to в grandmother inheriting from her 
dson, or to the widow of a sapinda, for they, 
ke the widow and mother, enter by marriage into 
the fm whence the property comes which they 
iaherit. plaintiff sued to recover the moveable 
and immoveable property left by his brothers 
widow, L, who died without issue. "The property in 
question had been given to L and her grandmother, 
R, jointly by Б'е вівіег, M (L's maternal grand- 
aunt), who executed to them a deed of gift dat 
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December 1848, On her death, R and L took pos 
session, and remained in joint possession until the 
death of R, which occurred in 1867. Г was thence- 
forward, until her death on April 19th. 1869, in sole 
possession. The plaintiff had obtained a certificate of 
heirship to Z under Bombay Regulation VIII of 
1827. Тһе defendants were L's first cousins once 
removed. They claimed under a deed of gift exe- 
cuted to them dated 27th February 1869, and duly 
registered. The Subordinate Judge allowed the 
Plaintiff's claim, holding the deed of gift to be «Ira 
vires both as to the moveable and immoveable pro- 
porty, On appeal to the District Court, the Judge 
varied the decree of the lower Court, holding the deed 
of gift to be ultra vires only as ќо the immoveable 
Property, and he varied the decree by awarding to 
the plaintiff as heir of L the immoveable property 
опу. On appeal to the High Court, the only question 
argued was the nature of the estate taken y Lin 
the immoveable property, her absolute right to the 
moveable property being admitted. Held that, whe- 
ther L took by grant or by inheritance from M, 
she took an absolute estate, and, being as she was 
without issue, had complete power to execute the 
deed of gift in favour of the defendante. ТОТЈАВАМ 
МОВАВЛ г. Матнсварав I L. R., 5 Bom., 662 


169, — — —  — — —— . Law of islerit- 
tanoe im Bombay Presidenow—Female taking 
absolute estate.—ln Bombay, if not in other pro- 


vinces in Indis, s female may take by inheritance 
from в male an absolute as opposed to a life-estate, 
and one excluding any interest of the next heir 
as such of the propositus. BHAGTRTHTBAT e. 
Kaurosmay . * LLR, В Bom. 285 
170. — — —— Brother's son's daughters. 
—А brother’s son's daughters are not heirs accord- 
Ranma Рваввв Dosser г. 
DoozaA Мохив Dossta " . SW.R, 


11. ———— Daughters—Mitakshara law 
—Son's daugter.— According to the Mitakshara law, 
a daughter ог son's daughter does not inherit. 
Коомор Снохонв Roy г, ЅвЕтАКСНТ Roy 

[W. В. F. В, 75 

178. — — — — — — — Widow.—The 
daughter has no right where there is a widow of the 
deceased. Morro Ушла Влвонарл Rant Ko- 
LUNDAPURI NACHIAR alias КАТТАМА NACHIAR e, 
DoRAsrsGA TEVAR . + 6 Mad, 810 

178. Descendants in 


third and fourth degree.—A daughter is, on the death 
of the widow of the last male proprietor, а preferable 
heir to descendants in the third and fourth remove. 
HIMUNCHULL v. МАНАВАЈ Smem .1 Agra, 210 

Bunyan 8тхон v. Hunsze . — . 9 Agra, 168 


See Goran KOONWER v. Sure Samar 


[9 Agra, 54 
174. Absence of male 
{ame or widow —The general ralo of Hie du lg de 


that, if а man die separate in estate from his kinsmen 
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without leaving male issue or a widow surviving him, 
his daughters inherit his moveable and immoveable 


Property. NABAYAN ВАВАЛ e. МАМА MONOHAR 
i t Вош., A. С., 158 
176. — ——- Unmarried 


daughter.—According to the Mitakshars а 
maiden daughter does not succeed to her father in 
preference to her paternal uncle. Тоотввн r. Mo- 
нарв Raor . . . OW RR, 107 


176. Unmarried or 
married dawghters.—Unmarried or married daugh- 
ters, on whom as a class paternal property devolves, 
take a joint life-interst with rights of survivorship. 
The estate of inheritance passes from their father to 
the sons of all the daughters as his nearest heirs ; and 
on the death of the last surviving daughter the sons 
take the property equally. Мотто Vizia BAGUNADA 
Ramt KoruwDAPURI "NACHIAR alias КАТТАМА 
Млонив v. Ровлвтнол Твув . 6 Mad, 810 

177, ——____—_ Belf-ac quired 
iunctis property c Fidis c Hindu died pos- 
seesod of self-acquired property in land, leaving no 
sons or sons? sons, but one widow, а daughter by the 
widow, and another daughter by an elder wife, de- 
ceased. The last died in the widow's lifetime, leave 
ing two sons. Held that the daughters as co-h 
took an estate in remainder vested im interest on 
their father’s death, and that such vested right, on 
the death of one of them during the widow's lifetime, 
рамей by inheritance to her sons, who upon the 
widow's [rs became entitled to enter into possession. 
of their mother's half as her tative, The 
widow in Western India has only a particular estate 
for life in the immoveable separate му of her 
deceased husband. JAMTYATRAM v. Jao 

(3 Bom., 10: And Hd, 11 

Dissented from in ахвнмтват о. GANPAT MOWBA 

[5 Bom., О, С, 128 

178, ——————— Davghters as 
sevhsiressee—Power of alienation or, dealing other- 
‘wise with property—Compromise—Reversioners.— 
Recording to the law of the Dayabl when seve- 
тъ] daughters inherit the estate of their father, the; 
‘are com] t to enter into any arrangement regard- 
ing thelr respective rights in that estate, provided 
that such arrangement does not interfere with the 
rights of the reversionary heirs except by way of so 
celerating their succession,  KAILASH CHANDRA 
Сиссккнвоттү ©. Kasur CHANDRA CHUOKER~ 
Burry. . . LL RB, 84 Calo, 339 

170. - Childless 
widowed daughter.—A childless widowed daughter, 
having no posibility of continuing the line of 
inheritance, can never inherit.  LUREREMONEE 
Dossen e. ТАВАМОХЕН GoOPTEA 

Ind. Jur, О. В, 22 
jh., 99: Hay, 67 

180. — Mitakshara law. 
— Semble—According to the Mitakshara law, s mam 
ried daughter with male, offspring is entitled to 
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inherit in preference to a sonless widowed daugh 
@осоотлктир Dass v. Wooma Daze 
[15 B. L R 405: 23 W. #40 
In the same case on appeal to the Privy Conn- 
cil it was held that in the case of inheritance: by 
daughters on default of nearer heirs по profaronee is 
awarded by the authorities recognized by the Bonares 
school of Hindu law in Upper India to в daughter 
who has, or is likely to have, male issue, over a daugh- 
ter who is barren or » childless widow. Semble— 
‘Under the law of the Benares school, a married daugh- 
ter who is indigent succeeds to the inheritance of her 
deceased father in preference to a married daughter 


who is wealth . _ Wooma Піза а eon RB 
ass 8 Cale., 587: 3 C. 
** "1. R, 6 L A., 40 


-— — Barron dangh- 
tors-—Sonless or barron daughters are not oxoluded 
from inheritance by their sistere wbo bave male issue, 
SIMMANI AMMAL v. MUTTAMMAL 
[L L. R., 3 Mad., 965 
leg. - Married daugh- 
ters—Daughter having son—Priority—Unendowed 
daughter.—As between two married daughters, the 
circumstenco of having a son is no qualification 
on this side of India, giving the married daughter 
having a son а prior claim to the inheritance of her 
Ws property over the ое daughter oot 
ving а son; such priority im depending on 
the several daughters being respectively endowed (sts 
dhan) or unendowed (nirdban) the mnendowed 
daughter having the preference, BAKUBAy €. 
Maxcmusag . . . , Воп, 5 
188. .— — — — Test of dangh- 
ter’s Сени: 08 this side of Indis. 4 malo 
issue not determine the right ќо inherit, Com- 
Distre poart is the only criterion for settling the 
claims of daughters to their father’s estate. A nire 
dhan (unendowed) daughter has preference over a 
sadhan (minei) daughter. Bakubai v, Mancha 
bai, 9 Bom., 5, followed. Рош v. Мвотсм BAPU 
(8 Bom., А. б, 168 
184 — — — — — — Right of ew- 
cession of daughters to father's aetate, — Hold that 
pests He poverty is the only critexion for satéling 
the claims of daughters on thelr father’s estate. 
Bakebei v. Maschhabai, 9 Вот. 5, and Poli v. 


— ——- Mak ав ата, 
and ОА. ІІ, а. 9, с. 18—Да 
ion to father’s estate—Meaning 


ter sleight of succe. 
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of “unprovided” for.—The estate of a deceased 
Hindu governed by the law of the Mitakshara was 
in thé possession of one of his daughters, who was in 
poor circumstances, His other daughter, who was 
well off and posscesed of property, claimed to share in 
such estate, contending, with reference to the law of 
the Mitakshara, that, ва no provision had been made 
for her by her father, she was “unprovided” for 
* within the meaning of that law, and therefore entitled 
to share in such estate. Heid that such expression 
must be construed irrespective of the sources of 
provision or non-provision, DANNO о. DARBO 
[L L. R., 4 AIL, 243 
186. — — ——————————- Succession 
among doughters— Test of right to inherit —Compa- 
ratire poverty.—In the Presidency of Bumbay, the 
inciple of law which governs the succession of 
daughters infer ve as heirs tn their fathers estate is 
that though the Courts ought not to go minutely into 
the question of comparative proverty, yet where the 
difference in wealth is marked, the whole pr-perty 
passes to the poorest daughter. ToTawa r. BASAWA 
[L L. R, 28 Bom., 229 
187. — — — — — — - —— Married daugh- 
ters.— Married daughters arc not excluded from suc- 
cession by either the Dayabhaga or Mitakshara. 
Ввхорв KoowAnER Deser r. PURDHAN GOPAL 
Sam . . . . .  2W.R,Me 


188. — —— — — Law of inherit- 
ance in Presidency of Bombay — Daughter, Interest 
of, in Bombay, in property inherited from her 
parents.—Under the Hindu law as prevailing in 
the Presidency of Bombay, a daughter inheriting 
from a mother or a father takes an absolute estate, 
which passes on her death to her own heirs, and 
not to those of the preceding owner, BHAGIRTHI- 
Bar е. KAHNUJIRAY . L L. R, 11 Bom., 285 


189. Ezclusion of 
sons by daughters in succession to stridhan properly 
—Mifakshara law—Mayukha law.—According 
to the Mitakshara, the daughter takes an absolute 
estate which classes as her stridhau, and descends 
to her own heirs, i.e., to her daughters to the cxclu- 
sion of her sons. The plaintiff sued, as the heir of her 
mother, V, to recover certain property which V 
had inherited from her father. The defence was 
that plaintiffs brothers excluded her title, 
Held that, the case being governed by the Mitak- 
share (which, and not the Mayukha, is the chicf 
authority in the Ratnagiri District), the property 
in dispute descended to 77s daughter (the plain- 
tiff), and not to Vs sons. JANXIBAI r. SUNDRA 

[L L. R., 14 Bom., 612 

190. W ідо тю. А 
Hindu, ап inhabitant of Bombay, entitled to separate 
moveable and immoveable property, died without 
male issue, leaving a widow, four daughters, and 
brother, and the male issue of other deceased brothers. 
Held that a ыы was entitled to the moveable 

absolutely and to the immoveable pro- 
ть. ife, Subject to the widow's interest, 
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the immoveable property descended to the daughters 
absolutely, in preference to the brother and the 
issue of the deceased brothers, — PRANJIVANDAS 
TULSIDAS e. DEVEKUVARBHAI 1 Bom., 130 

L — ——————— Unmarried 
daughter— Subsequent marriage and issue.—Accord- 
ing to the Hindu law current in Bengal, in default 
of son, grandson, great-grandson, or widow, the 
unmarried daughter succeeds in preference to married 
daughters; and if the unmarried daughter should 
subsequently, marry and die leaving male issue, 
her son will succeed to the exclusion of the married 
sisters and their male issue. Варна KISHEN 
MawiEE е, RAM MUNDUL è , 6 W. R., 147 


198. Dancing girls, 
Property left bu— Sister-—By Hindu law, on the 
death of one of two sisters to whom the joint 
hereditary otfice of dancing girls attached to a pagoda 
had passed on the death of their mother, the share of 
the deceased sister in the office devolves on her 
daughter, and not on the surviving sister by 
survivorship. — KAMAKSRI ғ, NAGARATHNAM 

Bá [5 Mad., 161 

— — Da у 
estate Stridhan—Jein lan МИЛ, Nader 
the Mitakshara law, the estate which a daughter 
takes in proporty inherited by her father is only 
a qualified estate, and on her death such property 
descends to the heirs of her father, and not to her 
own Веня, Снотах LALL e. CHUNNOO LALL 

Па В. І. В, 235: 29 W. R., 490 

8. С. ou appeal to Privy Council 

[L L. R., 4 Cale, 744: L. R.,6 L A., 15 

8 C. L. R., 465 

194. — — — — — pa en 
Alienation by.—A daughter inheriting propert, B from 
her father takes a life-interest only in such. property, 
and has no power of alienation beyond her lifetime. 
The heir of the father on her death takes the pro- 
perty as heir of the ancestor, and not as her heir. 
Dezo РЕВВНАТ v. Lusoo Вох 

04 В.І. R., 245 note: 20 W. R., 102 

196, — -— — — Mi 
lov.—Under the Mitaksham law, the aai 
daughter succeeds only in priority of her married 
sisters, not to the ultimate exclusion of such sisters’ 
right of inheritance from their father. Therefore, 
where в Hindu under the Mitakshara died leavin 
two daughters, one married and the other unmarried, 
and the latter succeeded to the father’s estate, and 
then married and subsequently died, leaving a son 
her sister her surviving,— He/d that the sister was 
entitled to the property ва the next heir of the father. 
DownuT Koorr т. BrRMADEO SAROY 

[14 B. L. R., 246 note: 29 W. R., 54 


. Successie 

daughter before her marriage- rere pel 
and birth of son— Death of such daughter —Succer- 
sion of married sister.—On the death of в daughter 
who had succeeded before bor marriage to her 
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father’s estate, to the exclusion of her married 
sister, the estato so inherited by her devolves upou 
her married sister who hae, or is likely to have, 
male issue, and not upon her own воп. TINUMONI 
Dast о. Nipancw CHUNDER GUPTA 

(I. L. R., 9 Calc., 164: 12 C. L. R., 876 


197. — —— — — — — Daughter: 
power of alienation.—Under the Hindu law, a 
daughter who succeeds to an absolute and several 
stato in her father's immoveablo property may, 
sho has no issue, make a gift of that property 
in her lifetime or dovise it by will, and her devisee is 
entitled to hold it against her own heirs or tho heirs 

of her father. HagIsHAT v. DAMODARBHAT 
[L L. R., 8 Bom, 171 


198, — — .——- ——. Daughter's 
ower of alienation.—According to the law of the 
Presidency of Bombay, the daughter of a Hindu 
dying without male issue takes absolutely, and may 
jato lands by deed or devise them by will, Ba- 
BAJI v. BALAJI GANESR. . I, L. R, 5 Bom., 660 


190. - Daughters 
right of survirorship—Joint estate—Widows— 
Difference in the law of Bombay and the other 
Presidencies.—In these parts of the Presidency of 
Bombay where the doctrines of the Mayukha prevail, 
daughters take not only absolute, but several estates, 
and consequently, when without any issue, may dis- 
pose of such property during life or may devise it by 
wil. The rule is different in Bengal and М: 

where daughters take by inheritance в 
with rights of survivorship. Result of the applica- 
tion of the Bomoay rule to widows stated. BULAKI- 
DAS о, KESHAVIAL . L L. R., 6 Bom., 85 


Childless 
'ate—Survivorship.—R, hold- 
intly with his brothers as an 


her brothers, and was supported out of the income 
of the joint estate. All the daughters married dur- 
ing the lifetime of S, and B became a widow without 
having had a child. After S's dexth and during 
the lifetime of S М, N also became a childless 
widow. 8 M died after her mother, leaving в воп 
ЕК. В К, оп attaining majority, sued to recover, 
with mesne рг. fits, a four-anna share of the ancestral 
estates to which he claimed to be entitled on his 
mother’s death as heir of R, and from which he 
alleged he had been dispossessed by the representa- 
tives of brothers, whom he made defendants in 
the suit, joining В and N with them as co-defen- 
dante. Held that B, being a childless widow at the 
time of her mother’s death, could take uo interest in 
her father’s estate. Heli у» that on their mother’s 
death S Mand N,as heirs of their father, took a 
joint estate in his succession, and on S M’s death 
the estate which had come to her and N j intly 
survived to М, since the fact of the latter being at 
that time в childless widow did uot destroy the right 
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of survivorship which she had previously acquired 
by inheritance. AMrRTOLALL Boss ғ. RAJONIKANT 


итте 15 В.І. В. 10: 33 W. R., 314 
©. В. 2I. A, 118 
301. Right of daugh- 


Тера son to maternal grandfather's estate— Recer- 
Моне Sa Mong an dua tier unt текна, oe In. 
whom a right of inheritance has once vested, survives, 
a daughter's son acquires no right by inheritence in 
his maternal grandfather's estate. Amirtolall Bose 
у. Rajonikant Mitter, 15 В. L. R., 10, followed. 
Where therefore R died leaving issue, two daugh- 
ters, B and P, and P died shortly after 2, leaving 
sons, and while B was alive her sons nnd tho sons of 
P sued as the heirs of Е to set aside в mortgage of 
his real estate made by Bas the guardian of her 
minor sons and by A, the father of P's sous, as 
their father and guardian, such suit was held not to 
be maintainable, Bary Nari v. Maxapra 
[L L. R., 1 All, 608 
-- - Daughter-in-law—Succes- 
sion fo mother-in-luie—A daughter-in-law is not 
the heiress of her mother-in-law according to Hindu 


law. BANDAM ЗЕТТАН c. BANDAM МАНА LAKBHMY 
[4 Mad., 180 
$08. -— — Priority of, to 


а paternal first cousin.—A Hindu widow, who had 
inherited the estate of her separated husband, died 
leaving her surviving a widowed daughter-inelaw and 
a first cousin of her deceased husband, ie. his 
paternal uncle’s son, In a suit brought by the 
daughter-in-law to recover ion of certain im- 
moveable property left by the deceased widow,— Held 
that in the Presidency of Bombay the daughter-in- 
law was entitled to succeed to the property in prior- 
ity to the paternal first cousin of her deceased hus. 
‘Vir HALDAS MANICEDAS r, JESHUBAI 


» 4 Bom., 219 
204. — — — — — — — Mitakshara 
law. — Under the Mitakshara and usages obtaining in 


the District of Behar, a daughter-in-law, whoso hus- 
band has predeceased his father, is not in the lme of 
heirs of her father-in-law. Per MrirTER, J.—A 


daughter-in-law, not being в joint owner with her 
father-in-law, cannot after his death take his estate 
ANANDA Brat v. Nownrr 


by right of survivorship. 
La. . . . LL,R,8 Calo, 316 


305. — —  — — — — — Mayukha— 
Property given to a woman by a stranger— Devo 
lution of such property — Daughters daughters not 
entitled to it—Son’s widow preferred as gotraja 
sapinda.—By the law of inheritance laid down in the 
Mayukhs, a house given to а married woman by в 
stranger to the family and her own earnings devolve 
on her death as if she had been a male, The daugh- 
ter-in-law of the deceased owner succeeds, therefore, 
in preference to the daughters of a deceased daughe 
ter. Bat NARMADA v. BHAGWANTRAI 


0. L. R., 13 Bom., 505 
Fathers sister—Mother’s 


306. ——— 
‚ brother—Bandhws.—According to the Hindu law 
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current in the Madras Presidency, the father's sister 
is not entitled to inherit in preference to the mother’s 
brother. Semble per Утром, J.—The father's 
ater js а bandhu. МАВАВТЫМА ©. MANGAMMAL 
[L L. В., 18 Mad, 10 
9207. Grend-daughter— M ita k- 
shara According to Mitakshara law, a son's 
daughter does not inherit. Коомор Снонрив Roy 
+. BuaTAKUNT Ror . . WR, Е. В, 75 
208. Bandhu—Son’s 
danghter.—A son's daughter is entitled to inherit to 
her grandfather as a bandhu, NALLANNA r. PONNAL 
[L L. R., 14 Mad., 149 
209. — — ———— — — Daughter's 
daughter.—On the principle laid down in Na/lanna 
у. Ponnal, I. Г. Е. 14 Mad., 149, a daughter's 
daughter is, in the absence of preferential male heirs, 
entitled to succeed to her grandfather as & bandhu. 
БАМАРРА UDAYAN с. ABUMUGATH UDAYAN 
[L L. R., 17 Mad, 182 
ВАЖЗТРНАЕ v. Gaxusur . Г. L. R., 23 All, 888 
Daughter of 
eon—Great-grandson of a brother— 
pinda—Bandhw.—According to Hindu 
daughter of в predeceased son of the pro- 


VENLAL v. 


brother. 
L L. R., 20 Bom., 178 


PABJARAM . B . 


ац. — — — Grandmother—Paternal 
grandmother inheriting property from maiden 
grand-daughter—Estate taken by grandmother— 
Power to dispose by will.—A paternal other 
in Gujarat, inheriting moveable and immoveable pro- 
perty from her maiden grand-daughter, takes an 
absolute interest in such property, and on her death 
the property goes to her heir and not to the heir 
of the grand-daughter, and the grandmother can dis- 
рева property by will, блхри MAGANLAL 
е. Bar Javas I. L. В., 84 Bom., 198 
219. — — — Mother.—By Hindu law the 
mother is possible heir under certain circumstances, 
Тава SooxpuxEs c. Rash MUNUREE 
03 W. R, 78 
313. Mother's inherit. 
ance from son.—According to Hindu law, в mother 
inheriting from her eon has not an sbeolute property 
in the estate, but merely a life-interest, without power 
of alienation. BAOHIBAJU e. Vana od 


! rate famil: 
у 
ко lmmoveabie 
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Hold that the mother succeeded to the immoveable 

property of her minor son, but took only в life-interest 


init. МАВЗАРРА LINGAPPA е. SAKHARAM KRISHNA 
[8 Bom., A. C., 215 


215. Mother's right 
to succeed to а childless son's property— Priority 
of the mother over the father—Mitakshara law— 
Mayukha law—Law in Ratnagiri District.—In 
the Ratnagiri District the Mitakshara is the para- 
mount authority on Hindu law. Under the Mitak- 
shara, the mother of a childless separated Hindu comes 
in the order of succession next after his widow and 
before his father. The rule of the Mayukha, that 
the father is to be preferred to the mother, being 
directly opposed to the rule of the Mitakshars, cannot 
prevail in the Ratnagiri District. BALKRISHNA 
Barost APTE о. LAKSHMAN DINKAR 

[L L. R., 14 Bom, 605 


216. — — — Niece—Sister’s_ daughter— 
Appointed daughter.—According to Hindu law, a 
sister's daughter cannot become an “appointed daugh- 
ter” nor her eon a“ putrika putra, nor is the adop- 
tion of a “ putriks putra ” valid in the present day. 
Моввіно NARAIN v. BRUTTUN LALL 

(W. R., 1864, 194 


217. — — — — — — Husband’: nieces 
—Bandhu.—A Hindu widow, married according to 
one of the approved forms, died without issue, leaving 
her surviving the, plaintiffs, who were the daughters of 
her husband's deceased brother, and the first defen- 
dant, who was the adopted son of her sister’s daughter, 
and the second defendant, who was the adopted son of 
her maternal uncle, and the third defendant, who was 
the widow of her brother. The defendants having 
taken possession of her stridhanam property on her 
death, the plaintiffs now sued as heirs under the 
Hindu Law for possession. Held that the plaintiffs 
were entitled to succeed. — VENKATASUBRAMANIAM 
Сивтт о. Тнлтлвлмман І.І. R, 81 Mad, 908 


218. BSisters—Mitakshara law.— 
According to the law of the Mitakshars, none but 
females expresaly named can inherit, and the sister of 
в deceased Hindu, not being so named, is therefore not 
entitled to succeed to his estate. Gauri Sahai v. 
Rekko, І. І. By 8 All, 45, followed. Jagat 
Мавын v. Suzo Das . =. LL. R, 6 All, ЗЦ 


319. ‘Sister's daughter. 
—According to Hindu law, neither a sister nor a sis- 
tors daughter can inherit. Karr Рвввнар SURMA v. 
BmuomaszssDa»ms . . ЗУ. R., 180 


ANUND CHUNDER MOoOKHRJER v. TWETOORAM 
CHATTERIBA . . . . бМ. В. 15 


220. Mitakshera law 
— Male gotraja-sapindas.— According to the Mitake 
share laws s doter i notin the line Sf habe, and is 
not entitled to succeed in preference to male gotraja- 
sapindas  JULLESSUR Koose v. UcoUm Кот 
С.І. B., 9 Calo., 725: 13 С.І. Б., 460 
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321. Brother.—A 
sister cannot succeed her brother as heir by Hindu 
law. Roxxrnt Dasi v. KADBRNATH Goss 

[5 B. L. R., Ap, 87 


. 1W.B, 227 


RAxDYAL рев e. MAGKEE . 


ANUND CHUSDER MOOKERJEE v. TEETORAM 
CHATTERJEA Е . $ . 5 №. R. 214 
222. Law of Bombay 


— Sons of separated brother.—A Hindu, an inhabitant 
of Bombay, entitled to separately acquired moveable 
and immoveable property, died, leaving a widow, an 
infant son, three daughters, and в brotber. The son 
died in infancy, and without having married. Held 
that the widow, as mother of the son, inherited his 
property, as to the moveables absolutely, as totheim- 
moveables for life with remainder to the sisters of 
the son ag his heirs absolutely; and that,as against 
the defendants (the widow and daughters), the plain- 
tiffs, ва sons of a separated brother, had by Hindu law 
по claim as heirs to any part of the property accord- 
img to the law in the Bombay Presidency. In а 
separated family sisters take as heirs to an unmarried 
‘and intestate brother in preference to relations of the 
father. Marriage does not exclude them from the 
inheritance. VINAYAK ANANDRAV v. LAKSHMIBAI 

O Bom., 117 

On appeal to the Privy Council 

mos [3 W.R., P. C., 41: 9 Moore's I. A, 516 


338. — — —— — Law of Western 
India Viramitrodaya.—Under the Hindu law pre- 
vailing in Western Indi, a sister succeeds to the 


estate of her deceased bmther in preference to в 
separated and remete male relative of tho deceased. 
The Viramitr.daya is an authority in Benares rather 
than in Bombay, and its doctrine that, where there 
has been an intervening holder between в brother and 
sister or в father and daughter, the inheritance opens, 
and the sister and daughter are excluded, and the 
next male heirs come in— has not been followed in this 


Presidency. DHONDU бтвлу v. GANGABAI 
[L L. R., 3 Bom, 369 
——— Sistere take 
absolutely in severalty — Daughters.—In the Bombay 
Presidency sisters take by inheritance from a brother 
absolute estates in severalty. Оп the death of в son 


without leaving wife or child, bis estate goes to his 
mother, and on her death to his sisters as his heirs. 
‘The sisters take an absolute estate in severalty, and not 
as joint tenants,  RINDABAY о, АНАОНАВУА 
[LL. R., 15 Bom., 206 
2235, — — — ———— À—— —— Cossin on pater- 
nal side once remored.— Under the Hindu law, a sister 
succeeds as heir t the estate of her deceased bn ther, 
dm preference to his cousin on the paternal side one 
degree removed. Krishnaji v. Pandurang, 19 Bom., 


65, referred to and distinguished. BIRU г. KBANDU 
[L L. R., 4 Bom., 214 
338. Sisters right 


bf evecession in preference to step-mother or paters 
S feat consim Cader the Hindu law as prevailing 
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in the Presidency of Bombay, a full-sister is the heir 
of her deceased brother, in preference either to his 
step-mother or paternal first cousin. Vinayak Anand- 
rav v. Lakehmibai, 1 Bom. 117: 3 W.R., Р. C, 41: 
9 Moore's I. A., 616; Shakharam Sadashiv Adhi- 
kari v. Sitabhas, I. І. R, 8 Вот. 353, followed. 
Larsas о. Dapa МАМА 
[L L. В, 4 Bom., 210 

227. Sisters endowed 
and wnendowed, Equai right of.— Hindu sisters, when 
they succeed, take equally. An unendowed sister has 
no prior right of succession over an endowed sister, 
guch as an unendowed daughter has over an endowed * 
daughter. BHAGIRTHIBAI г. BAYA 

[L L. R., 5 Bom. 264 

238. — — Daughter of 
а predeceased son.—In the island of Bombay the 
sister’s place as heir is to be determined by the text of 
Mayukha. Both under the Mayukhs and the Mitak- 
shara, the sister comes in as a gotraja-sapinda, and 
as such must be postponed to the brother's son, who 
ів а espinds. Muir PURSHOTUM е, CURSANDAS 
Narma . . . I. L. R., 24 Bom., 663 

229. Right of sister 
to inherit in preference to half-brother—Estate 
taken by a mother in her son's immoceable property 
—Mitakshara and Mayukha, Authority of —A 
Hindu died possessed of certain immoveable property 
situated in the district of Thana, in the Мо’ Веги 
Konkan, ep bok surviving a mother, a full-sister, 
anda separated half-brother. His mother succeeded to 
his estate, and held it till her death. The half-brother 
then sued for a declaration of his right to the estate 
of his deceased brother. Held that the full-sister, and 
not the half-brother, was entitled to succeed as heir t» 
the estate of her deceased brother. Held also that 
the decision in Vinayak Anandrav v. Lakshmibai, 
1 Bom., 117: 9 Moore's I. A., 616, must be regarded 
аз of general authority in the Presidency of Bombay, 
except where an invariable and ancient special usage 
to the contrery is alleged and proved. Semble—The 
law of the Mayukha should prevail in the Northern 
Konkan. Kriskmaji v. Pandurang, 19 Вот. 65, 
and Lallubhai Bapubhas v. Mankubhas, I. L. R., 8 
Вот. 418, referred to. It is settled law that а 
mother succeeding, on the death of her son, to his 
immoveable property takes only such a limited estate 
in it as a Hindu widow takes in the immoveable 
property of her husband dying without male issue, 
and that, on her death, her son's heir sncceeds to such 
property. SAKHARAM SADASHIV ADHIKARI ©. 
Бітва . . ТЬВ. 8 Bom. 858 

230. A sister may 
succeed to her brother and sue for the recoverv of 
property unlawfully alienated by their mother which 
the lat'er inherited on the death of her son, KUTTI 
Anus е. Варакиівтна Ахан . 8 Май, 88 

331. Priority of sis- 
ter and half-sister.—In the Presidency of Bombay 
the sister ‘and half-sister inherit in priority to the 
step-mother as well as to the brothers wife and the 
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paternal unele's widow. The law as to the succession 
of a full-sister in the Presidency of Bombay does not 
rest sole pon either the Mitakshara or the Mayukha, 
but is built upon both taken conjointly. The case of 
Vinayak Anandrac v. Lakshmibai, 1 Вот, 117 : 9 
Moore's I. A. 616, decided that in the Presidency of 
Bombay the term “ brothers” occurring in the Mitak- 
shara (ch. IL, s. 14, pl.i) should be taken to include 
ere. Ав the term “brothrs,” while including 
ters, introduces them after brothers, во the term 
alf-brothers” must be regarded as including half- 
sisters and as bringing them in after half-brothers. 
Киввввват v. VALAB Rast 

(LLB, 4 Bom., 188 


383. — — — — — — — — Hal f-sis ter— 
Sapinda.—In competition with a sapinda of tho de- 
ceased, a half-sister caunot succeed according to the 
Mitakshara, KUMABAVELU г. VIRANA GOCNDAN 

(LL.B, 5 Mad, 20 

МотноовАМАТН  MozoowpAm v, Evsurr ALI 
Kmx . e . . . 14.8, 356 

238. Rule of inherit 


ance affected by manner of life—Maraver prosti- 
tutes—Act XXI of 1850—А married Maraver 
woman deserted her husband and lived in adultery 
with another man, to whom she bore four children, 
Of those children, the two daughters associated 
together leading the life of prostitutes, and the two 
sons separated themselves from their and ob- 
served caste usage. The elder daughter died leaving 
property in land. Held that the sister succeeded to 
the deceased in preference to the brother. SIvA« 
SANGU е. MINAL L. R., 12 Mad., 277 


934. —-- ——— — Prost itute— 
Succession to property of degraded woman.—In the 
absence of any local custom or usage to the contrary, 
woman of the town is no heir to her deccased sister, 
who was also a woman of the town, Sinwsungu v. 
Minal, 1. L. В. 12 Mad. 277, distinguished, А 
woman of the towu, who is a Hindu by birth, docs not 
cease to be a Hindu by reason of her degradation, and 
succession to her property is governed by Hindu law. 
Sapna Мохев BEWA ©. SECRETARY OP STATE FOR 
Три . . . LL. R, 85 Calc. 254 

[2 C. W. N., 97 


935. - — Bows widow—Property of 
father-in-law.— Where а son predeceased his father, 
‘and the son's widow subsequently succeeds to her 
father-in-law’s property as his heir, she takes the 
same estate in it as she does in property inherited by 
her from her husband, GADADHAR BHAT e. CHAN- 
рвавнлодвы . . LL. R., 17 Bom., 690 


В Btep-mother—* Mother "— 
Mitakshara — Law. in Bombay.—The step-mother is 
mot included by the Mitakshara within the term 
* mother" But, although в step-mother cannot in 
the Presidency oi Bombay be introduced as am heir 
under the term “mother,” yct, as the widow of a 

i of the propositus, and therefore, 
according to the doctrine of the Mitakshara and the 
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Mayukba, а gotraja-sapinda herself, she cannot be 
regarded as altogether excluded from the succession to 
a step-son. Quere—At what points in the list of 
heirs tho stepmother, the brother's wife, and the 
paternal uncle’s wife succeed in the Presidency of 


Bombay. KrssERBAI e. VALAB RAOJI 
[I. L. B, 4 Bom, 188 
237. Step-mother pre- 
Jerable to widow of half-brother.—As between 


the widows of specified who are gotraja- 
sapindas, the step-mother, being the widow of the 
father who is higher on the list than the half-brother, 
is preferable to the widow of the half-brother. 
Rakumapat о. Tukaras L L. R., П Bom., 47 


238. — — — —— — —— — Mitakshara law 
‘Succession fo step-son.—According to the Mitak- 
shara school of Hindu law, a step-mother, not being one 
of tho females expressly named in the Mitakshara 
and not being included under the term “ mother ” in 
Ch. II, s. 3, v. 1, cannot inherit from her deceased 
step-son. Gauri Sahai v. Rukko, I. L. R.,8 All. 46; 
Jajat Narain v. Sheo Das, I. I R.,5 АЦ. 811; 
Lala Joti Lal v. Durani Koer, В. І. R, Sup. 
Vol. 67; Kessarbai v. Balab Raoji, I. І. В, 4 
Bom., 188; and Kumararelu v. Virana Goundan, 
1. L. Ry 5 Mad., 29, referred to. Bama NAND v. 
SURGANI . . . LLB, 16 AL, 321 

о Right of step- 
mother to succeed to her step-son in preference to 
his paternal first cousin.—A step-mother succeeds 
to the property of her step-son in preference to the 
step-son’s paternal uncles son.  BUSSOOBAI о, 
ZULEKHABAI . . I. L. В. 19 Bom., 707 


340. ——____________ Paternal uncle. 
~-Under the Hindu law which obtains in the Presi» 
dency of Madras, n step-mother does not succeed to the 
estate of her step-son in preference to в paternal 
uncle. Kumaracelu v. Virana Goundan, I. L. В. 
5 Mad., 29, and Muttammal v. Venga Lukkshmi 
Ammal, I. L. R, 5. Mad., 39, approved, MARI v. 

“ 


CummixmaL |, . LL.R,8 Mad, 107 
241. —— x Sagotra-sapin- 
das.— According to Hindu law currentin the Madras 


Presidency, a step-mother does not succeed to the estate 
of her step-son in preference to his grandfathers 
brother’s grandson, ВАМАВАМТ ©. NARASSAMA 

[L L. R., 8 Mad., 138 
— Sapindas— 
Ла competition with a sapinda of 
the deceased, a step-mother cannot succeed according 


to the Mitakehars, KUMARAVELU o. VIRANA 
бот . . . LL R, 5 Mad, 89 
Paternal grand- 


mother. А Hindu step-mother is not entitled to suc- 

ceed to a deceased step-son before a paternal grand- 
mother. MUTTAMAL 0. VENJA LAKSMIAMMAL 

[L L. R., 5 Mad., 32 

244. —-.— Step-mother and step- 

grandmother—Mitakshara law.—According to 
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Mitakshars, in a divided family в step-mother cannot 
succeed to the estate of her step-son or a step-grand- 
mother to the estate of her step-grandson. Lata 
Jor Гар e. ровам Kowmm. Lat Kowse e. 
Jaxxaxaw Lat 

(В. L. R., Sup. VoL, 67: W. R., F. B., 178 
345. — — — Widow—Heir on exhaustion 
of all specified heirs.—Tho members of tho “ compact 
series” of heirs specifically enumerated take in the 
order of enumeration preferably to those lower in the 
list, and to the widows of any relatives whether near 
or remote, but where the group of specified heirs has 


been exhausted, the right of the widow is recognized 
to take her husband’s place in competition with the 
representative of a remoter ling ^ NAHALCHAND 


HARAKOHAND ©. Hewonaxp L L. R., 9 Bom., 81 


Brother of 
—Ас to the Daysbhags, в Hindu 
widow ів tho heiress of her husband in preference to 


his brother, Сномрав Kawr SURMAH с. BUNSHEE 
Dx» SuaxAH $5 ^. 6W.R,61 
247. Right to suce 


ceed to family property.—A Hindu widow's right 
to succeed to her husband’s ancestral undivided pro- 
perty is only as his immediate heir. A widow can 
only inherit family property where there has been & 
partition among the co-parceners, of whom her husband 
ras one, от where the whole property has vested in 


The widow 
ner him surviving, has, like the widow of 

a divided Hindu who leaves male issue, merely a 
right to maintenance. Where therefore a widow sued 
for a Palaiyappettu as heir to the surviving brother 
of her husband,—Heid that the suit must be dis- 
missed, PEDDAMUTTU VIBAMANI v. АРРО Rav 
(3 Mad., 117 

348. — — — — — Daughters.— 
A Hindu widow, whether childless or not, stands next 
іп the order of succession on failure of male issue. 
Where 4 had two wives, В aud C, and В predeceased 
4, leaving three daughters, and C survived 4 and was 
childless,—Held that C succeeded to .4’s property in 


Preference to the three daughters, ^ PERAMMAL v. 

Vaarnan . . 0. 0. 1 Mad, 
349. -— — — — — 

band’s brother.— 


was not entitled to inherit the estate of her husband's 
brother, and she, ha: по locws standi in Court, 


conld not question the title of the party in possession of 
the disputed estate. Cmooma о, BUSUNTER 

[1 Agra, 174 

Estate of hus 


Held that в widow cannot, under 
Hinda law, claim to inherit the estate left by her hus- 
band’s uncle, and could not consequently question the 
title of the defendant (widow of another brother’s son), 
who was admittedly in possession of the estate 
claimed. GoUEES v. Оомвло Koonwan 


[l Agra, 149 


DIGEST OF CASES. 


( 3482 ) 


HINDU LAW-INHERITANCE 

—continued., 

8. SPECIAL HEIRS —continued. 

351. 22-052 + -— Sones widow 
—Jain law.—A sonless widow of a Saraogi Agarwala 
takes, by the custom of the sect, an absolute interest 
in the self-acquired property of her husband. Suo 
SmonBareDaxgo >. . 6N. 

Affirmed by Privy Council in S. C. 

(LL. В, 1 AIL, 688 

252.  Khojas — Sister. 
—The widow of а Khoja Mahomedan who has died 
childless and intestate succeeds to her husband's 
estate in proferonce to his sister. RAHIMATBAI v. 
Hoar . . . ТЬВ, 3 Bom,834 


968, — — — — — — — —  Husband's bro- 
ther—Mitakshara law.—Where the Mitakshara law 
prevails, the widow of a member of а joint Hindu 
family cannot succeed to her husband in preference to 
the husband's brother, and is no heir to hor brother- 


Wy 


in-law, or to his widow after their death. Barm 
Persian г. Mamasoopgr . . 7 W. Ru, 208 
254. = Property ac- 


wired by funds derived from ancestral eslute.— 
here property is acquired by the members of a joint 
Hindu family from funds derived from the aucestral 
roperty and held by them in joint poss ssion, on the 
Math of oue of them his share doss not devolve on bia 


Tzzxoo v. Мооман . 7 W. R., 440 


widow. " 


355. ————— — — — — — — Separate estate 
of husband.—In the case of property of which part is 
the common property of a joint Hindu family and 
part the separate acquisition of a deceased brother, his 
widow, in default of male issue, succeeds to his 
separate estate. КАТТАМА NAUOHEAR v. RAJAH ОР 
SHIVAGUNGAH 

(3 W. BR, P. C., 31: 9 Moore's I. A., 589 

256. Right of, to 
succeed to husband's share of partnership property. 
Ordinary co-perinerhip property is not subject to 
the rule of Hindu law which excludes a widow from 
the succession at her husband's death to a share of the 
joint property of an undivided family. ВАМРЕЕВНАХ 


Тетаввү с. SHEO CHURN Doss. THOOKRA v. 
Baxrmzmsmip Tzwaznr 10 Moore's 1. A., 490 
957, — — — — — — — Wier of go 


traja-sapindas— Lato of Western India. —According 
to the Hindu law obtaining in Western India, the 
wives of all gotraja-sapindas and samanodakas have 
rights of inheritance co-extensive with those of their 
husbands immediately after whom they succeed. 
LAKSHMIBAI 9, JAYRAM HARI 6 Bom., A. C., 158 

358. Right of surci- 
vorship.—Tho canon of the Hindu law of Northern 
India in regard to the succession of widows is “ that 
в wedded wife, being chaste, takes the wholo estate 
of в man who, being separated from his co-heirs and 
not subsequently re-united with them, dics leaving 
no male issue.” The limit of the“ co-heirs” must 
be held to include undivided collateral relations, who 
are атха le the male PUN TM E 
co-parcener with an ancestor e last possessor. 
Coliatoral kinsmen answering the above description 
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have interests which pass inter se by right of survi- 
vorship, and a widow’s right as beir is excluded by 
the test when any of such e lateral і 
her husband, The governing principle of the rule 
ів co-parcenary survivorship, which precludes alike 
the right of the widow and every other member of the 
family, who has no right to the enjoyment of the 
cetate before the death of the possessor. YENUMULA 
ee GARU г, YENUMULA RAMANDORA 
WRU, . d s > 


. 6 Мва., 


359. — ————— — — Sapindas— 
Law in Bombay.—In the Presidency and Island of 
Bombay the wife isa sapinda as well as в gotraja of 
her husband, and, if he die (without leaving a son 
or grandson), she, on the subsequent death of his 
separated sapinds and in the absence of any specially 
designated heir entitled to preference, rauks in the 
same place in the order of succession to the property 
of such separated sapinds as her husband would 
have occupied if he were living. Thus the widow of 
first cousin ex-parte paterna of the deecased proprsi- 
tus was held prior in order of succession toa fifth male 
cousin ez-parte paterna. of the Or, in other 
words, в wife becomes by her marriage a sapotra- 
sapinda of her husband and his potraja-sapindas, and 
in that capacity succeeds as a widow to property which 
he would have taken as а sapinda before the male 
representative of a remoter branch. The Institutes of 
Manu, the Mitakshara, and the Mayukha, although of 
great authority in the Presidency of Bombay, are all 
subject to the control of law and usage. No one of 
them is, as а whole, in full force in any part of the 
Presidency. In all of them there are precepts which, 
if they ever were practical law, have, for a time 
beyond the memory of living men, been obsolcte, 
LALLUBHAI BAPUBHAI t. MANKUVABHBAL 

[L L. R., 2 Bom., 388 


In the same case on appeal it was held by the 
Privy Council, — By indu law in force in 
Western Indis the widow of a collatcral relation, 
although she is not specified in the texts amongst 
the heirs to members of her husband’s family, may 
come into the succession as one of the classes of 
gotraja-pindas of that family. According to tho 
law of the Mitaksbara as accepted in Western India, 
the right to inherit in the classes of gotraja-sapindas 
is to be determined by family relationship, or the 
community of corporal particles, and not only by the 
capacity of performing funeral rites. igh 
Court having affirmed as а right, according to the 
law actually prevalent in Western India, the claim 
of a widow of a first cousin, on the father's side, 
of the deceased to inherit his estate as a воть 
sapinda, it was held that there was no reason for 
withholding from that doctrine the force of law; 
the right of the widow being mainly rested ou the 
ae of positive acceptance and usage. In this 
ease the widow of a first cousin of the deccased, 
on the father’s side, was held to have beeome by her 
marriage gotraje-sapinds of her husband's cousin’s 
family, and to havo a title to succeed to the estate of 
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that cousin on his decease, in priority to mele colla- 
teral gotraja-sapindas, who were seventh im descent 
from an ancestor common to them and to the deceased, 
who was sixth from that common ancestor. LALLU- 
BHAI BAPUBHAI v. CABSIBAI 

0.1.8.6 Bom, 10: T OT. P. £45 


BR, 71 A, 212 
360. —— — — — — — —— Heirs after 
widows death—Female hoir— Widow of gofraja- 


sa pinda— Stridham,— № and Н were divided brothers. 
Н died first, leaving a son named T. № afterwards 
died childless, leaving his widow J, who took posses- 
sion of A's property. T died childless, leaving 
only his widow В Af, who succeeded to the property 
on J's death, After the death of B M, the plain- 
tiff, who was the son of T"s sister, sued to recover 
the property from the defendants, who were distant 
samanodaka relations of N. It was contended on 
the plaintiffs behalf that on J"s death B Af took 
the property as her stridhan acquired by inheritance, 
and that the plaintiff, as bandhu of her busband 
Т, was heir to В М, who died without issue. Held 
(confirming the decree dismissing the suit) that 
on J’s death (№ and H being divided) B М 
succeeded to the property as a gotraja-sapinds, 
g the widow of 7, the nephew of N. As such, 
she took only в life-interest in the property, and had 
no absolute interest in it as in her stridhan proper. 
In the Presidency of Bombay female heirs who by 
marriage enter into the gotra of the male whom they 
succeed (including widow, mother, grandmother, 
the widow of a gotraja-sapinds, сіс.) take only 
a widow’s estate in property which they inherit from 
the last male owner. Whether the cstate inherited 
by these female heirs is called their stridhan or 
not, their restricted rights over it are admitted by 
all schools. Марнатвлм MUGATRAX v. DAYE 

TEAMBAKLAL BHAWANISHANHAR 
(LL.B, 21 Bom, 789 


261. Succession of com 
widows.—Where в Hindu dies intestate, leaving no 
issue and several widows, the widows succeed equally, 
and are entitled to equal shares in his estate, and 
the ordinary course would be to grant them a joint 
administration, Ramia v. BRAGI . 1 Bom. 88 
S. C. Ix THE 6008 or Dapoo MANIA 
[1 Ind. Jur., О. 8, 59 
263. Right of co. 
widows—Right of senior widow.—According to 
Hindu law current in Southern Indis, two or more 
lawfully morried wives (patnis) takea joint estate for 
Не in their husband's property with rights of 
survivorship and equal beneficial enjoyment. The 
position of senior widow gives her, as in the case of 
other co-parceners, в preferable claim to the care and 
management of the joint property. JIJOYIAMBA 
Bayı Sama о, Kawaxeut Bayi Sama. Bayi Sarma 
8 Mad., 494 


v. JIJOYIAMBA BAYI SAIBA . . 


263, —— — — — — — Survivor o 
Joint widowe—Grandson of deceased widow.— 
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Hindu died, leaving no son, but two widows, Е and 
к. А dispute baving arisen, K brought в suit 
against E and obtained a decree di uall; 
between them the lands of the deceased husban 
К took possession of her moiety and held the same 
till her death, when В took possession, In a suit 
by the sons of the deceased daughter of Е against 
È for the share formerly held by K,—Held that 
they were not entitled in preference to R, the sur- 
viving widow. BINDAMMA ©. VENKATARAMAPPA 


264, Co-w ido ws — 
Joint tenants for life.— According to the Hindu law 
of inheritance, the separate property of а person 
dying without male issue and leaving more than one 
widow is taken by all the widows as a joint estate 
for life, with rights of equal beneficial’ enjoyment 
and of survivorship. ‘The view that, according to 
the custom prevailing in Southern India, tho senior 
widow by date of marriage succeeds in the first 
instance, the others inheriting in their turn as they 
survive, but being only entitled in tho meantime 
to be maintained by the first, is not supported by 
the decisions of the Courts, nor by the sanction of 
any text-writer of paramount authority in the Madras 
Presidency. GAJAPATHI NILAMANI v. GAJAPATHI 
RADHAMANI 

(I. L. R., 1 Mad, 200: 1 C. L. R., 97 
L. B., 41 A, 213 

265. — —————————— By Hindu law 
two widows of one and the same busband take a joint 
interest in one undivided estate, and although the 
widows may arrange for the enjoyment of the estate 
in separate portions, there can be no compulsory 
partition converting the joint estate into an estate in 
soveralty. Semble—The interest of one of two such 
widows cannot be sold. Jéjoyiamba Bayi v. Kamak- 
thi Bayi, 8 Mad, 494; Rindamma v. Venkata- 
ramappa, 8 Mad., 268; Nilamani v. Radhomani, 
I. L. В. 1 Mad., 290; and Bhugmandeen Doobey 
v. Myna Base, 11 Moores I. A. 487, followed. 
KATHAPERUMAL v. VENKABAL 

[L L. В. 2 Mad., 194 


966. —— — Co -heirs— 
Right of servivorship— Under the Mitakshara law, 
‘an unseparated grandfather's great-grandson’s grand- 
son will exclude в widow from inheriting the estate of 
her husband, Yenumula Gacwridecamma Garu v. 
Yenumula Ramandora Garm 6 Mad, 98, and 
Naragunty Lutchmee Davamah v. Vengama Naidoo, 
9 Moore's I. A. 66, cited. Ватах DABEB v. Морноо- 
вооррги Монлратов . . 320.1. R, 328 


367. — ———-Mitakshara 
law—Ertate inherited by two Hinds widows from 
deceased husband—Alienrtion by one widow.— 
‘When their Lordships of the Privy Council have 
seen fit to place в definite construction upon any point 
of Hindu law, the High Court is bound by such con- 
struction until such time as their Lordships may 
think fitto vary the same. According to the Mitak- 
shara law, the estate which two Hindu widows take 
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by inheritance from their deceased husband is not 
several, but jrint. The senior of two such Hindu 
widows is not а manager of such estate and compe- 
tent, for purposes of legal necessity, to alienate it 
without the consent of the other. Bhugwandeen 
Doobey v. Myna Bree, 11 Moore's I. A., 487, and 
Gajapathé Nilamani v. Gajapathi Radhamani, І. 


L. В. 1 Mad, 940, referred to. RAM. Prvanr ғ. 
MvronawD . . . LL. R,T AN, Ц4 
368. — 7 Brother s widow 


—Survirorship— Benares school of lam.—According 
tothe law and usage of tho Вепагев school of Hindu 
law, а brother’s widow has no place in the line of 
heirs, nor is she entitled to succeed by right of survi- 
vorsbip. Bhugnee Daiee v. Gopaljee, 1 S. D. A» 
.- W. P. (1862), 806, not followed. Ananda Bibee 
v. Nownit Lal, I. L. R. 9 Calc. 815, followed in 
principle JOGDAMBA KOER о. SECRETARY ОР STATE 
зов Ima . . . LL.R. 16 Calo, 387 
369. ———————— — — ———— Joint family— 
Widow's right— Maintenance— Gotroja-sapinda.— 
The widow of an undivided brother does not take & 
life-estate. Sheis only entitled to maintenance. She 
may perhaps висс-ей her brother-in-law as a gotraja- 

sapinda, MANJAPPA HEGADE v. LAKSHMI 
(LLB, 15 Bom., 234 


270. Son's widow— 
randson's widow.—A Hindu died leaving him sur- 
viving a daughter-in-law and а grandson (the widow 
and son of a predeceased son). Subsequently his 
grandson died в minor, leaving bis widow (also & 
minor) him surviving. Held that the grandson’s widow 
succeeded in preference to the son's widow, accord 
ing to the rule of obstructed heritage, the latter being 
entitled to maintenance out of the family property. 

. 19 ‘Bom. 18 


Bar Amert о. Вы MANIK . 


ат. —— Cousin’s widow 
as heiress—Female gotraja-sapinda.—In a suit one 
mortgage executed by a Hindu, since deceased, to the 
plaintiff, it appeared that the mortgage premises had 
been the property of A, whose daughter, since de- 
ceascd, was the mortgagor's wife and had executed а 
will purporting to devise the property tohim. The 
suit was defended by В, who was the widow of a 

eat-grandsm of A’s great-grandfather, and she 
claimed title to the property against the plaintiff under 

heritance. 


pelr of inl ноб that В had notitle 
to the mortgage premises. BALAMMA v. PULLAYYA 
iL L. R., 16 Май, 168 

Widow of pa- 


ternal wncle—Nephew.—The widow of a paternal 
uncle is, according to Hindu law, no heir to her 
nephew. UPENDRA MOHAN TAGORE v. THANDA DASI 
[3 B. L. R., A. C, 349 

S. С. Уоорвнрво Моном TAGORE v. THANDA 
posu . . . . «19 WLR, 963 


373, Widow of ра- 
ternal wncle—Mitakshara law—Females.—Accord- 


ing to Mitakshara law, none but females expressly 
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named can inherit, and the widow of the paternal uncle 
of a deceased Hindu, not being so named,is therefore not 


LAW-INHERITANCE 


entitled to succeed to his estate. GAURI ЗАНАТ v. 
В кю . . . ,LL.R,83 AIL, 45 
274, —__._... — — — Succession on 


death of adopted son.—On the death of a «on adopted 
by a Hindu as the en of one of his two wives, the pro- 
perty descends (the adoptive mother having died befor 
the воп) not to the «ther wife, but to the next legal hei 
KABHEESHUREE DEBIA r. GREESH CHUNDER LAHO- 
BEBO... . У. R., 1864, 71 
975. Buccession 
death of adopted scn.—1£ the adoptive mother 
vives an adopted son before he attains majority, she 
has a lifeinterest in the property of her husband. 
NOONDER KOOMAREE DEBIA с. GUDADHUR PERSHAD 
'TEWARBE 
[4 W. R., P.C., 116: 7 Moore's I. A., 54 
276. — — = Son validly 
adopted.—In a case where а valid adoption makes the 
adopted son the legal heir, the widow has no right but 
that of maintenauce. RUTNA DOBANI e. PURLADE 
Dosey . . . ` „ ТМ. R, 450 
ЭТТ. — — — . Preference of the 
adoptive mother in inheriting the family estate 
through the adopted son over a senior co-wife—A 
Hindu, having two wives, adopted a son in conjunction 
with the co-wife who was the junior in marriage of the 
two, having chosen her to be present at the adoption 
with himself. The husband next died; and after him 
the adopted child, having inherited the impartible 
family estate, also died. The two widows survived them 
both. Held, affirming the decisions of the Courts below, 
that the junrio c-wife, having taken part in the ado 
tion by her hushand at his selection, inherited the 
impartible family estate upon the death of the adopted 
son in preference to the co-wife who was senior in 
marriage, but who had not been conjoined in the adop- 
tion Kasheeshuree Debia у. Greesh Chunder Laho- 
ree, W. В. (1864), 71, referred to and approved 
ANNAPURNI NACHIAR ©. FORBES 
[L L. R., 23 Mad.,1 
8C. W. N., 730 


9. CHILDREN BY DIFFERENT WIVES. 


278. Children by different 
mothers of same caste.—The Hindu law of i 
heritance makes no distinction between the legii te 
children of mothers of the same caste. NUGENDUR 
NARAIN c. RUGHOONATH NARAIN DEY 

[W. R., 1864, 30 
Sons by different mothers 
—Priority in time of marriage— Primogenit 
As regards the rights of sons by different wives to 
inherit, whether in co-parcenary oras sole heir (except, 
perhaps, the son of the first wife), the priority in 
point of time of their mothers’ marriages has never 
been regarded when the wives were equal in caste and 
rank, and the rule of primogeniture was and is the 
same in the casc of sons of several wives of equal caste 
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and rank as in the case of sons by опе, SIVANANANSA 
PERUMAL ЭВТНОВАУЕВ e. MUTTU ВАМАШМОА SE- 
THURAYER. ATHILAKSHMI AMMAL 0. SIVANANANJA 
PERUMAL ŠETHUBAYER . —. 8 Mad, 75 


Affirmed by the Privy Council in RAMALAKSHMI 
AMMAL v. SIVANANANTHA PERUMAL SETHURAYER 

[12 B. L. R., 306 :17 W. R., 553 

14 Moore's І. A., 570 


10. ILLEGITIMATE CHILDREN. 


— — — Illegitimate children— 
Issue of illegal interccurse.—lllegitimate sons aro 
excluded by the Hindu law from iuheriting when tho 
intercourse between their parents was in violation 
of, or forbidden by, law. VENCATACHELLA CHETTY v. 
Рлвудтыдм . ’, о. . 8 Mad, 


281, — — — — — — — —— Illegitimate son 
and daughters —Property of mother—A Hindu 
woman having daughters by one paramour anda son by 
another died leaving в house. The daughter sued the 
son and his assignee for possession of the house in suc- 
cession to their mother, It was inter alid pleaded for 
the dofence that the plaintiffs could not recover the house 
for the reason that it had been derived fron the puta- 
tive father of the first defendant, but this was not 
proved. Held that the plaintiffs were entitled to 
recover, Semble—That the decision would have been 
the same even if the allegation on which the above plea 
was based had been established. ARUNAGIRI MADALI 
г. RANGANAYAKI AMMAL — I. L. R., 31 Mad., 40 


282. ————————— Maintenance, 
Right to—Sudras—Issue of Pat marriage.—Tho 
general result of the authorities, both juridical and 
forensic, is that among the three regenerate classes 
of Hindus (Brahmans, Kshatriyas, and Vaishyas) 
illegitimate children are entitled to maintenance, but 
cannot inherit, unless there be local usage to the 
contrary; and that, among the Sudra class, illegiti- 
mate children, in certain cases at least, do inherit. 
The extent to which this right exists considered, and 
the texts of Hindu law books bearing on the point 
referred to. According to Vijnyancshvara, the 
author of the Mitakshara (Ch. I, s. 12), the father 
of an illegitimate son by а Dasi among Sudras may, 
in his (the father's) lifetime, allot to such son a sbare 

1 to that of a legitimate son, and, if the father die 
without. such allotment, the illegitimate son by 
the Dasi itled to half the share of a legitimate 
son, and, if there be no legitimate son and по legitimate 
daughter or son of such a daughter, the illegitimate son 
by the Dasi takes the whole ostate. If, however, there 
be a legitimate daughter or legitimate son of such a 
daughter, the illegitimate son would take only half 
of the share of в legitimate son, and such daughter 
or daughter's son would take the residue of the pro- 
perty, subject to the charge of maintaining the 
widow of the deceased proprietor. The dictum of 
Lon» Cays in Gajapatht Radhika v. Gajapathi 
Nilamani, 18 Moore's I. A., 497 : 5, C,6 B. L. В. 


( 9489 ) 


HINDU LAW-INHERITANCE 
—contis 


inued, 
10. ILLEGITIMATE CHILDREN—continued. 


209: 14 W. R., P. C. 88, reversing 2 Mad., 369: 
“Supposing the sons, or either of them, to have been 
legitimate, the widow (of Padmanabha) could have 
been entitled to maintenance only. Had both the 
sons been illegitimate, their claims, unless some 
special custom governed the case, which is not in 
proof, would have been to maintenance only. In this 
Inst-vamed case the widow would have had the 
ordinary estate of в Hindu widow,”—commented 
upon and explained. The terms Dasi and Dasiputra, 
as defined by various writers on Hindu law, discussed, 
and the rights by inheritance of  Dasiputra con- 
sidered. The condition that, in order to entitle the 
illegitimate offspring of a Sudra woman by в Sudra 
to inherit the property of the latter or share in it, 
she should, according to Jimuta Vahana and Nil- 
kantha, be an unmarried woman, has in practice 
been discarded in the Presidency of Bombay. In 
this Presidency the illegitimate offspring «f a kept 
woman, or continuous concubine, amongst Sudras 
ате оп the same level as to inheritance as the issue 
of a female slave by a Sudra. О, а Sudra w man, 
was married to 7, also a Sudra, by Pat marriage, 
without having received a chhor chiti (release) from 
her first husband, who was then living, or obtained 
any other sanction of her Pat with 7. Held that 
the intercourse between G and T was adulterous, 
and that therefore the plaintiff, their son, being the 
result of such intercourse, was not entitled to take 
as heir even to the extent of half a share, and was 
not a Dasiputra within the scope of Yajnyavalkye’s 
text, or recognized as such by other commentators. 
Ho was, however, held entitled to maintenance, as he 
had been recognized by T ав his son. Бант v. 
Govinpa WALAD TREJA i . LL. В., 1 Bom., 97 


case of Sudras the law bas been and still 
gitimate sons succeed their fathers by right of 


inheritance. — PANDAIYA TELAYER о. PULI TELAVER 
[ Mad., 478 
384. — — Illegitimate 


sons of Jain of Dassa Porwad class— Right to 
maintenance.—Under the ordinary Hindu law, ille- 
gitimate sons do not inherit, but are only entitled to 
maintenance. Held that a Jain of the Dassa Porwad 
caste was governed by the general Hindu law 
applicable to the three regenerate castes, being, 
though not а Brahmin, certainly not a Sudra, but a 
shya by origin, and having as such carried 
this law with him from Gujarat to the Belgaum 
District. Held, therefore, that his widow was his 
sole heir, and that his illegitimate sons were only 
entitled to maintenance. Quere—Whether even 
among Sudras the widow is altogether excluded from 
inheritance by illegitimate sons. Rahi v. Govinda 
Walad Teja, І. І. Ry 1 Bom. 97, doubted. 
AWBABAIv.Govmp . L L, R., 83 Bom., 857 


Sone of Sudra. 
Sudra are as such en- 
share. КЕВПОВЕЕ v. 

. 5N. W.,94 


285. 
—The illegitimate sons of 
titled to one half of в son 
SAMARDHAN + . . 
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286. ———- — - --. Sons of байға“ 
—The illegitimate son of в Sudra, being the offspring 
of an incestuous intercourse (inte course between в 
father-in-law and bis daughter-in-law), is not entitled 
to inherit or share in the family property according 
to Hindu law. Semb/e—To entitle the illegitimate 
sons of a Sudra by a Sudra woman to inherit a share 
in the family property, the intercourse between the 
parents must have been a continuous one, and the 
woman must have been an unmarried woman.- Theres 
fore the illegitimate son of a Sudra by a Sudra 
woman living with him in adultery is not entitled to 
a share in or to inherit the family property. DATTI 
Parist NAYUDU v. Dati BANGARU NAYUDU. 
[4 Mad., 904 
287, — — — —,—- Sons of Sudra 
—Brother’s son.—Semble—An illegitimate son of a 
Sudra by his concubine is bis heir in preference to & 
brother's son. KRISHNAMMA v. PAPA 


[4 Mad., 334 
288. 


— Som of Sudra. 
—The son of a Sudra by a slave-girl is not entitled 
to share with legitimate sens in the inheritance of 
an uncle by the father’s side, Nissar MURTOJAH e. 


Юнохужохт Roy . ж . Marsh., 609 


289. Sons of Sudra. 
—According to the doctrines of the Bengal school of 
Hindu law, a certain description only of illegitimate 
sons of a Sudra by an unmarried Sudra woman is 
entitled to inherit the father’s 
absence of legitimate issue, 
of а Sudra by в female slave or a female slave of his 
slave. NARAIN DHARA v. RAKHAL GATN 


[L L. R., 1 Calo., 1: 23 W. R., 884 


290. Son of Sudra by 
concubine—Bengal school of law.—According to the 
Bengal school of Hindu law, the son of a Sudra by a 
kept woman or continuous concubine does not inherit 
his father’s estate. Narain Dhara v. Rakhal 
Gain, І. І. R, 1 Cale, 1, followed. Inderan 
Valungypuly Tarer v. Ramaswamy Pandia Tala- 
ver, 8 В. І. R, P. С. 1: 18 Moore's I. A., 141, 
explained. Rahi v. Govinda Valad Teja, I. І. Ry 
1 Вот. 97; байм v. Baiza, T. L. R., 4 Bom., 87 ; 
Datti Parisi Navudu v. Datti Bungaru Navudu, 4 
Mad. H. C., 204; Krishnayyan v. Muttusami, 
I. L. В.,7 Май, 407 ; Sarasuii v. Mannu, Г. L. R., 
2 All, 184; and Hargobind Kuari v. Dharam 
Singh, I. L. В. 6 АП. 329, explained and distin- 
guished. KmPAL NARAIN TEWARI г. STKURMONI 


19 Calc., 91 


991. — — — — — — —  Mitakshara law 
—Illegitimate daughters.—The illegitimate off- 
spring of а kept woman or continuous concubine 

t Sudras are on the same level as to inherit- 
ance as the imme of a female slave by a Sudra. 
Under the Mitakshara law, the son of a female slave 
by a Sndra takes the whole of his father's estate, if 
there be no sons by a wedded wife, or daughters by 


such a wife, orson£of such daughters. T£ there be 
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10, ILLEGITIMATE CHILDREN—continued. 
any such heirs, tho son of a female slave will parti- 
cipate to the extent of half a share only. Held 
therefore that М, the illegitimate eon of an Ahir by 
& continuous concubine of the same caste, took his 
father’s estate in preference to the daughters of a 
legitimate son of his father who died in the father’s 
lifetime. Sarsutt r. MaxNU I. L. R., 3 AIL, 184 
MM ——— Sudras— Right 

imate sons.—V and S were undivi 
Hindu brothers of the Sudra caste. У died before S, 
leaving two illegitimate sons by 4, an unmarried 
Sudra woman kept as a continuous concubine. 5 
left twowidows. Held that, although the illegitimate 
sons of A wonld be entitled to inherit the estate of 7, 
they conld neither exclude the right of survivorship 


of S nor succeed to the estate of S. KRISHNAYYAN 
o.Morrusamr . I. L. R., 7 Маа, 407 
293. - - Sudras—Sons 


born of a kept woman.—Sons born of à woman con- 
tinuously kept by their father as а concubine (and 
whose connection with their father is neither adul. 


Cl. 2 of в. XII, 
kshara, doos not refer 
alone to the self-acquired property of the father. 
KABUPPANNAN СНЕТ ©. BULOKAM Снетті 
(I. L. R., 23 Mad, 16 
$94. ——  — — ——  ——. Mitakshara— 
Budra family— Dasi-putra or son by a slave-girl— 
Right of survivorship—Ilegitimate eon.—In a 
Sudra family of the Mitakshara school, в dasi-potra 
or legitimate son bya slave-girl is в co-parcener with 
his legitimate brother in the ancestral estate and will 
vomhip. Joorwpno Brurort е, Nir- 
x Since . LL. В, П Cale, 702 


996. —  — —— — — — — Illegitimate son. 
—The illegitimate son of a married woman by a Gosavi 
with whom she is living in adultery while undivorced 
from her lawful husband cannot inherit his father’s 


property. NARAYAN BHARTHI v. Lavine BHARTI 
[I. L. В. 2 Bom., 140 
296. Sudras—Illegi- 


timate sons—Collateral succession—Mitakshara 
law.—Amongst Sudras governed by the Mitakshara 
law an illegitimate son does not inherit collaterally to 
a legitimate son by the same father. Saraeuti v. 
Mannu, I. L. R., 2 All., 184 ; Jogendra Bhuputi v. 
Nittyanand Min Singh, I. L. R, 11 Cale., 702: 
І. Г. R., 18 Cale, 161; Sadu v. Baiza Nissar, 
Murtojah v. Dhunwunt Roy, Marsh. 609; and 
Krishnauyan v. Muttusomi, I. І. R., 7 Mad., 407. 
Зномв SHANKAR RAJENDRA VARERH o. RAJESAR 
SwaxrJawoaM è . — . LL, В.,91 АП, 00 

397. — — — — — — — Rights of a» 
illegitimate son of a Sudra - Position of legiti- 
male, adoptire, and illegitimate sons and daughter's 
sons compared.— 4, the son of в deceased zamindar, 
sued B and C, his widow and brother, for possession 
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of the zamindari, which was impartible. 4 was 
found tobe an illegitimate son of the late zamindar. 
Held- that he could not exclude bis father's 
co-narcener or widow from succession to the impartible 
Tamindari Krishnavuan v. Muttusami, I. Г. В, 7 
Mad., 407, and Kulanthai Natcher v. Ramamani 
(unreported), in which it was ruled that а widow's 
chrim to inherit would exclude that of an illegitimate 
son, approved and followed. Sadu v. Baiza, I. L. R., 
4 Bom.. 37, and Jogendro Bhuputi У. 1 тыпа 
Man Singh, I. L. R., 11 Calc., 702, distinguished, 


PARVATHI v. TH I 
МАТ T T, Rs 10 Mad., 334 


298. — — — ————— ———— Determination 
of caste— Children of mized marriages—Status of 
son of Kshatriya by Sudra юотат. — АМЋопрЪ the 
illegitimate children of members of the regenerate 
classes are excluded from inheritance by the Mitake 
shara, the absence of legal marriage is no bar to the 
determination of their caste with refere&ce to the law 
applied to Annlomajas (children born of mixed 
marriage). The illegitimate son of a Kshatriya by 
a Sndra woman is not a Sudra, but of a higher este 
called Ugra.  BRINDAVANA г. RADHAMANT 

[L L. R., 18 Маа, 78 


399. — — — — — Sudras—IIlegiti- 
mate som.— Held that an Ahir, who was the off- 
spring of ап adulterous intercourse, was incapable of 
inheriting his father’s property, even as а Sudra. 
Venoatachella Chetty у. Parvathammal, 8 Май, 
134; Parisi Nayudu у. Bangaru Navudw, 4 Mad., 
204 ; Virnramuthi Udayan v. Singaravelu, I. L. 
1 Mad, 906 ; ahi v. Gociwla, I, L. Bet Bom 
and Narayan Bharthi v. Laving Bharthi, I. 
2 Bom., 140, referred to. DALIP v. GANPAT 
(I. L. R., 8 AIL, 387 
800. Я таг— Биссег= 
sion—Mlegitimate son's right to succeed fo the whole 
estate,—The plaintiff was one of three daughters 
of one 8, в Lingayet, who died in 1870, leaving 
immovesble property. The defendants were his 
Шері табе sons. After his death, his widow, one of 
his danghters, and the defendants continued to live 
together in union, and managed the property jointly. 
The widow died in 1880, aud the defendants to^k 
of all the property. In 1885 bd or 
ronght this suit claiming to recover it, alleging that 
опе of her sisters was disentitled from inheriting by 
disease; that the other was rich, and that tho 
defendant’s illegitimacy excluded them. Тһе Court 
of first instance rejected the plaintiff's claim. 
The District Judge in appeal held that she was 
entitled to one-sixth of the Property only, and the 
defendants to one-half. The defendants appealed 
to the High Court, contending that, on the death of 
the widow, the entire property survived to them, 
Held that the” defendants were not entitled to 
more than the half to which they succeeded immo- 
diately on the death of their father, S. The other 
half went either to the widow or to the daughters. 
IE it went to the widow, she plainly took it as one 
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af в class of persons who exclude the illegitimate son's 
right to more than half (Meynes Hindu Law, 
pars. 466, 4th ed). If it went to the daughters on 
the father’s death, there was no evidence to show that 
the defendants had had adverse possession of it as 
against the plaintiff before the widow's death in 1880. 
SHESGINI е, Gmewa I L. В., 14 Bom., 298 


801 — — — — — Succession to 
outcasted Brakmin—Brothers of deceased remain- 
ing in caste—Sons of deceased by Bamia widow— 
Doctrine of justice, equity, and good conscience,— 
К, в Brahmin, lived with a Bania widow, for which 
offence he was outcusted. Не left his family and 
his village and went to live elsewhere, taking the 
widow with him. Не had sons by her, and he and 
his family lived se cultivators and acquired property. 
K died in his new home snd left the widow and their 
sons in possession of the property which he had 
acquired. This being so, the brothers of the deceased 
Е sold the property which had been thus acquired by 
him toome 2 K. ` R K thereupon sued his vendors 
and the surviving sons of К by the widow, together 
with their mother and the widow of в deceased son, 
for recovery of the property. Held that the sons of 
К by the Banis widow with whom he had been 
living and their mother were entitled to remain 
in possession of the property acquired by Е as against 
$i ethers of deceased who had remained in caste. 

HA KISHEN v. Ras КоАв 
[L L. R., 18 All, 578 


802. Illegitimate son 
—Entate of Rajpoot.— An illegitimate son of a Raj- 
is not entitled to suceeed to the property left by the 


ceased Rajpoot, but the property being divided, the 
mother is entitled to succeed in preference to the 
nephews who could only sue to protect the property if 
the mother dealt with it in any manner not eutbor- 


ized by Hindu law. Роноор SINGE є, KnooMan 
[8 Agra, 818 
808. Khatri clase— 


Illegitimate son—Maintenance.— Held that the ap- 
lant had fafled to establish the alleged marriage of 
s father with his mother, and that consequently 
his claim as. legitimate son of the late Rajah of Ram- 
nuggur could not be sustained ; that he was not enti- 
tled to inheritance as the illegitimate son of the Rajah, 
because his father, who was a Rajpoot, was a Khatri, 
or one of the three regenerate or twice-born races 
whose illegitimate sons could not inherit ; but that he 
was entitled to maintenance out of his father’s estate. 

Сиотовхл RUN MURDUN SYN v. PURLUHAD SYN 
[4 W. R., Р. C., 182: 7 Moore's I. A., 18 

Bee ROSHAN SINGH е. BALWANT SINGH 

[L L. R., 22 All, 191 


304. — — — — — Saygi mar- 
riage—Byahi marriage.—By the custom ofa Hindu 
family, no distinction was made between the issue of 
а Saygi marriage and a Bymhi marriage. Held that 
the issue of the son of a Saygi wife first married was 
"entitled to inheritjthe property of the grandfather, in 
priority to the issue of a son of а subsequent Byahi 
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wife. Ranae GHABERAIN e. BUDAIK PERSHAD 
Зои. 0. . с 0. Marsh, 644 
Joint family 


of illegitimte sons of Christian father — 
‘Succession under razeenamah.—Illegitimate sons of а 
Christian father by different Hindu women, although 
by agreement they may constitute themselves parce- 
mers in the enjoyment of their property after the 
manner of a joint Hindu family, are not a joint 
Hindu family according to Hindu law. On the death 
of each, his lineal heirs representing their parent 
would, by the effect of the agreement, enter into that 
partnership ; collaterals, however, not во entering by 
succession, unless the Hindu law gave in such a case 
a right of inheritance to collaterals. In а m ition 
suit instituted by one of the illegitimate children a 
deed of compromise was executed by the parties which 
provided for the mode of enjoyment and against the 
sale, mortgage, lease, or security of any separate 
share, Held (1) that these provisions of the deed did 
‘not extend to prevent alienation by devise, nor affect 
the right of inheritauce; and (2) that the arrange- 
ment between the parties included the right of survi- 
vorship, the claim of the State only arising on failure 
of heirs of the last survivor, МтмА ВотЕВ e. 
ОоттоваМ 
[8 W. R., P. C., 4: 8 Moore's L A., 400 
Varying decision of High Court in Maywa Ват v. 
UrTARAM . . . . .2 


11. DANCING-GIRLS. 


806. Succession to property of 
danoing-girl— Decadari — Outca: Adopted 
iece— Brother.—On the death of в prostitute danc- 


ing-girl, her adopted niece belonging to the same class 
succeeds to her property, in whatever way it was ac- 
juired, in preferenee to a brother remaining 10 casto. 
IARASANKA v. блнот . L Г.В, 13 Май, 183 


307. Property acquired by 
dancing-girls—Gains of prostitution—In a mit 
by a brother against his sister for a share of property, 
valued at a large sum, оп the ground that it was an- 
cestral property left by their mother, it was found 
that the parties belonged to the bogam or danc- 
ing-girl caste residing in the Godavari district, and 
that the property had becn acquired by the defendant 
asa prostitute. Held that the plaintiff was not en- 
titled to any share in property so acquired. He was, 
however, held entitled to в moiety of a small portion 
which had belonged to the mother. CHANDRAREKA о. 
SECRETARY OP STATE POR INDIA 

[L L. R., 14 Mad., 163 


12. IMPARTIBLE PROPERTY. 


———— Impartibility—Succession to 
raj.-—Partibility i- the general rule of Hindu inherit- 
ance, the succession of one heir, as in the case of a 
тај, the exception, East INDIA Company v. KAMA- 
снвв Boxe Sana . . 4W.R.,P.C,, 48 
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5. C. SECRETARY ОР STATE РОВ INDIA г. KAMA- 
cure Boyz ЅАНІВА . "I Moore's L A., 476 


—— Mi ta bear 
law—Rules governing succession.— Por determining 
who isto be heir to an impartible estate, the same 
rules apply which also govern the succession to parti- 
ble estates, though the estates can be held by only one 
member of the family at atime. Јоовхрво ВНОРАТТ 
HURROCHUNDRA MAHAPATRA v. NITYANAND MAN 
Siwon I. L. R., 18 Cale, 151 

[L. R., 17 L A., 198 


810. Rules for suc 
cession to impartible estate—Custom—Seniority— 
Mitakshara law— Nearness of kin—Brothers of 
whole and half-blood.—In determining the right of 

боп to partible estate, the class of kindred 

ingle heir is to be selected should be 
first ascertained. Next, it should be seen whether 
family custom or kulachar discloses a special rule of 
selection, and, in default of such custom, seniority of 
age constitutes a title by descent to the impartible 
estate, by analogy to general Hindu law. Nearness of 
bleod is no ground of preference under the Mitakshara 
law in case of disputed succession to co-parcenary pro- 
perty which is partible, and it is likewise no ground 
of preference when such property is impartible. 
Where therefore the family Jroperty is impartible 
and belongs to в co-parcenary family consisting of all 
the brothers of the deceased propositus, whether of 
the whole or half-bleod, in the absence of a specifica- 
tion to the contrary, the brother that is entitled to 
succeed to the property is the eldest in years SU- 
BRAMANYA PANDYA CHOKKA TALAVAR ©. SIVA 
SUBRAMANYA PILLAI -L L. R., 17 Mad., 316 
an. — Rule of selection 
аз between an elder son by a wife of an inferior clase 
of caste and a junior son by a wife equal in casfe— 
Dagger wife—Meaning of the term “bhoga stress” — 
Custom showing preference in succession for the 
tons by a senior wife to those by a junior wife.—In 
case of disputed succession to indivisible property 


caste, but of different classes therein, the right of a 
junior son by a first married wife, if she be of higher 
Class, їв superior to that of an elder son of a wife of 


an infcrior class, as a dagger wife, 
in addition to his wife eqval in caste to him, the rule 
of selection is in favcur of his son by the latter by 
reason of the mother being of a higher class. A 
valid custom prevails among the Kumble zamindars, 
whereby the eon by a senior wife has а prior right of 
succession to в всп by в junior wife, although the 
latter may be the elder son, seniority referring to the 
date of the marriage and not the age of the wife. 
RAMASAMI KAMAYA NAIK r. SUNDARALINGASAMI 
KAMAYA Na L. R., 17 Май, 422 


312, Primogenifure, 
— Succession in consequence of primogeniture amon; 
Hindus in India scems to be tho rule only in the 
сме of large zamindaris and estates which partake of 
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the nature of principalities. BuvzaNorav BIN DA- 
VALATRAV GHORPADE v. MALOJIBAY BIN DAVALAT- 
BAV GHORPADE . . . 5 Bom, А. C, 161 


313. Son's right at 
birth—Right of co-parcenarg — Custom.— There is 
no such eo-parcenary in an estate impartible by 
custom as, under the law of the Mitakshara govern- 
ing the descent of ordinary property, attaches to а son 
on his birth. The son's right at birth, under the Mi- 
takshara, is so connected with the right to share in, 


and to obtain ition of, the estate that it does not 
exist independently of the latter right. БАВТАЈ 
Кольт e. Drogas Kuari . L L. R., 10 All, 272 
[L. R., 15 L A. 51 

See Verxata SURYA ManrPATI Квівннл Rao 
v. Count o» Warps . L L, R. 38 Mad., 383 
[L. R., 2 L A., 83 

and VENEATA МАВЗАВТИНА NADU е. BHASHYA- 
XARLU Namu . I. L. R., 23 Mad., 588 


814. - - Succession to 
raj, Nature of.—On the question of the extent to 
which property of the nature of an impartible raj is 
excepted from the general law by a special rule of suc- 
cession entitling the eldest of the next of kin to taxe 
solely,—Held that such a usage does not interfere 
with the general rules of succession fhe than to 
vest the possession and enjoyment е corpus 
of the whole estate in а single member of the family, 
subject to the legal incidente attached to it as 
the heritage of an undivided family. The unity of 
the family right to the heritage is not dissevered any 
more than by the succession of со-рагсепегв to 
ible property; but the mode of its beneficial en- 
Taat is different. Instead of several members of 
the family holding the property in common, one takes 
it in its entirety, and the common law rights of the 
others, who would be co-parceners of рагі у, 
are reduced torights of survivorship to the whole, de- 
pendent upon the same contingency as the rights of 
Brvivorahlp of co-parceners inter se to the undivided 
share of each, and to a provision for msiutenanee in 
lieu of co-parcenary shares. YENUMULA GAYURIDE- 

VAMMA GARU r, YENUMULA BAMANDORA GARU 
[8 Mad., өз 


815. — ——— — — — Mode ef mo- 
cession to—Priority of marriage—Priority of 
birth—Custom—Evidence.—By the general Hindu 
law, where a subject of inheritance ia from its nature 
indivisible, and can therefore descend to one only of 
several sons, the succession as between sons by differ- 
ent wives (other than the first wife) of equal caste 
to be determined by the priority of birth of the sons, 
and not by the priority of marriage of their respective 
mothers; and therefore, with respect to the succes- 
sion to an impartible zamindari in the district of Tin- 
nevelly in the Presidency of Madras, the son of the 
third wife is, in the absence of proof of any special 
custom or family usage to the contrary, to be prefer- 
Ted as heir to a subsequently born son of the second 
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wife. RAMALAKHSHMI AMMAL г. SIVANANANTHA 
PERUMAL SETRUBAYER 

03 В.І. R., 396: 17 W. R., 558 

14 Moore's І. A., 570 


Affirming decision of High Court in SIVANANANJA 
PERUMAL ЗЕТНОВАТЕВ г. Мотто RAMALINGA 
SrthCRAYER =. . . . 8 Mad., 75 


316. 
cession— Priority of sons by di 
Where there is a plurality of wives equal in caste, 
the sons of each wife (not being the first wife) take 
Precedence according to the dates of their respective 

irths, and without reference to the dates of the 
marriages of their respective mothers. BHUJANORAY 
BIN DAVALATRAY GHORPADE e. MALOJIRAY BIN 
DavataTeav ОновтРАрЕ . 5 Bom., A. C., 161 


317. Undivided im- 
partible ancestral property, — Plaintif, claiming 
title by succession both as beir by the general Hindu 
law and according to family custom, sued to recover 
the Totapalli «state in the zillah of Rajahmundry. 
Defendant, the widow of the person last in the enjoy- 
ment of the estate, pleaded that the plaintiff was not 
of the rosal stock, but merely a dependent of the 
family; that he had an elder brother alive, and there- 
fore could not sue, and that, in accordance with her 
husband's instructions, as contained in his will, she 
was about to adopt в son. She also alleged that 
plaintiff should have become a party to an appeal 
pending before the Privy Council from the decree in 
suit No. 3 of 1860, under which tho defendant's 
husband had recovered possession of the estate from 
the widow of the prior possessor, J D. The lower 
Court found that the plaintiff was an undivided 
member of the family in which the right to the estate 
was vested, and в dayadi of the defendant's late 
husband in the 12th degree through their cmmon 
ancestor, B D, and decreed in plaintiff's favour. 
Pending this appeal the Privy Council delivered 
judgment in the appeal from the decree in suit No. 3 
of 18:0, to which plaintiff and defendant had become 
pertes. Held, in accordance with the judgment of 
the Privy Council, that the estate was acquired not 
by J D, but by his father, В D, the common ancestor, 
through whom plaintiff traced his kinship, and has 
ever since enjoyed as ancestral property derived from 
the mid В D. That accordingly the question of 
succession raised in this suit, similarly to that in the 
appeal before the Privy Council, was determinable by 
the law regulating the devolution of indivisible 
ancestral property, which had vested in the last 
Possessor, That the objection to the plaintiff's title 
as heir by the general law was thus reduced to the 
questions: Whether his alleged kinship to the last 
possessor was proved ; and if во, whether, according to 
the ordinary cours: of legal succession to such pro- 
Perty, he, or the defendant, as tho wid.w of the last 
possessor, was heir to the estate, That upon the first. 
qucsti-n plaintiff bad proved bis kinship to the last 
possessor, and upon the second that plaintiff was heir 
to the estate, in preference to the defendant, the widow 
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of the last possessor. The sonnd rule to lay down 
with respect to undivided or impartible ancestral pros 
perty is that all the members of the family who, 
in the way pointed out, are entitled to unity of pe 
session and community of interest, according to the law 
of partition, are co-heirs, irrespective of their degrees 
of agnate relationship to each other, and that, on the 
death of one of them leaving a widow and no near 
sapindas in the male line, the family heritage, both 
partible and impartible, passes to the survivcrs or survie 
хог, to the exclusion of the widow. But when her huse 
band was the last survivor, the widow’s position as heir, 
relatively to his other undivided kinsmen, is similar 
to her position with respect to his divided or self and 
separately acquired property. YENUMULA GAVURIe 
DEVAMMA GARU е. YENUMULA RAMANDORA GARU 


[6 Mad., 98 


818. Joint Hinds 
family—Impartible raj—Power of Rajah to 
‘alienate — Primogeniture—Suit by eldest son to set 
aside alienation.—Where there is no local or family 
custom overriding the general law, the succession to 
а raj or impartible zamindari, according to Hindu 
law, pocs by primogeniture. In the absence of any 
custom to the contrary, в raj or impartible zamindari 
is, according to Hindu law, not separate property, 
but joint family property. Shivaguaga case, 9 
Moore's I. A., 548; Ramalakshmi Ammal у. біса 
nantha Perumal Sethurayar, 12 Moore's І. A., 570; 
Doorga Pershad Singh v. Doorga Konwari, I. L. 
R., 4 Calc, 190; Yanumula Venkayamah v. Yamw- 
mula Boochia Vankondora, 18 Moore's I. A., 888 ; 
and Periasami v. Periasami, І. R, 5 І. Aw 61, 
followed. Tipperah case, 19 Moore's I. A., 598, 
observedon. BmawAxi GHULAM е. Dzo Ras KUARI 

C B., 5 All., 549 

See PERIASAMI v. PERIASAMI L. R., БІ. A., 61 

[. L. R., 1 Mad., 319 

Reversing decision of the High Court іп РАЕВА. 
ВАМІ alias KOTTAI TEVAR v. SALUKAI ТЕУАВ alias 
Oxya Tavar, 


819. Zamindari— 
Personal property of samindar.— The rule of imparti- 
bility applicable to zamindaris does not extend to 
personal property of a zamindar left at his death, and 
such property is divisible amongst bis sons after his 
death ВАазЕВУАВА GazaPUTTY Narama Dro 
M^HABAJALUNGARU t. УТВАРВАТАРАН RUDRA 
Gusarurry NABAINA DEO MAHARAJALUNGARU 

[5 Mad, 81 

320, —________—- Separate estate. 
— The mere impartibility of an estate is not sufficient 
to make the succession to it follow the course of 
succession of separate estate. Shicaguaga case, 
9 Moore's I. A., 689: 9 W.R., P. C., 81, explained. 
YANUMULA VENKAYAMAH v. YANUMULA BOOCHIA 
VasxowpDoRA , . . 18 W.R,P.C,, 91 

[18 Moore's I. À., 883 
artible 
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to в zamindari which is admitted to be in the nature 
of в principality, impartible and capable of enjoy- 
ment by only one member of the family at а time, is 
governed (in the absence of a special custom of 
descent) by the general Hindu l.w prevalent in the 
pert of India in which the zumindari is situated, with 
such qualifications only as flow from the impartible 
character of the subject. The succession to such а 
samindari may be governed by в particular or custom- 
ary canon of descent. The course of succession, 
according to the Hindu law of the south of India of 
such a zamindari, where the family was in other 
respects an undivided family, was heli to be that the 
husband dying without male issue, his widow inherited 
it. In the case of property of which part is ihe 
‘common property of а joint Hindu family and part 
the separate acquisition of a deceased brother, his 
widow (in default of male issuc) succeeds to his 
estate, КАТТАМА NAUCHEAR v. КАЗАН OP 

BRIVAGUNGA 
[3 W. R., P. C., 81: 9 Moore's I. A., 589 


832, ——— — — — —  — — Impartibility of 
zamindari shown by evidence—Grant by sanad in 
1802 of zaminderi without change of rule of succese 
sion by primogeniture—Mad. Reg. XXV of 1802.— 
The question whether an estate is impartible and de- 
cends by the law of primogeniture, or is subject to the 
ordinary Hindu law of inheritance, must be decided in 
each case according to the evidence given init. The 
result of the evidence in this suit was to show that 
before and in the year 1802, the zamindar was 
in possession of the Devarakota zamindari, by rizht 
of primogeniture, as an impartible estate; and that 
he was so regarded by the Government. On the 
passing of Madras Regulation XXV of 1802, and tho 
issue to him of a sanad-i-milkiyat-i-istimrari in accord- 
ance with it, he acquired a permanent property 
in the zamindari lands at a fixed assessment, but they 
remained heritable as before; the estate remained 
entire ; and there was no evidence of any intention on 
the part of the Government to alter the nature of 
the tenure. What was said in the judgment in the 
Hansapur case, 12 Moore's I. A., 1, was applicable 
here. The estate continued to be impartible, aud 
the rule of succession to it was not altered. It 
descended by the rule of primogeniture. SRIMANTU 
Ваза YARLAGADDU MALLIKARJUNA t. SRIMANTU 
Rasa YARLAGADDU DURGA 
[L L. R., 13 Mad., 406 
L Ey 17 L A., 194 


333. : Zamindari 
formerly held under raj—Zamindari originally 
existing before 1759—Grant by Government in 1802, 
and again tn 1835, of the same zamindari | Absence 
of intention to grant it as impartible—Sanad i- 
milkigat-i-istimrari,—Although it might be taken 
that the Mirangi zamindari was formerly held on а 
military tenure under a raj, and that it continued to 
be held on the same tenure after it had been incor- 
Porated in another zamindari, and subsequently when, 

у conquest, it became part of the Vizianagram 
mindarí, which was dismembered in 1795, and 
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evon if impartibility was the rule then applicable 
10 the estate, усі the subsequent dealings with 
the zamindari, the nature and terms of the grants 
under which it was held after 1802, and the absence 
of proof of its having been impartible during the 
present century, also the character of the estate, 
which was in no way distinguishable from that of an 
ordinary zamindari assessed to the revenue, all led to 
the conclusion that the zamindari was now partible, 
It was clear from the knbuliat, or instrument of 
nt to the sanad-i-milkiyat-i-istimrari of 25th 
pril 1804, that the latter wae in the ordinary form 
of such grants, and there was no ground for inferring 
that the Government intended to create an impartible 
zamindari, or to restore an old one with impartibility 
attached. In 1535 there was, for а second time, 
such a dealing with the estate by the Government, in 
granting it again by sanad, as showed that there 
was no intention tothe effect above mentioned. The 
case of the Hansapur Zamindari, 12 Moore's I. A., 1, 
situate in Behar, as to which their Lordships in 1867 
held that it must be taken to retain its previous old 
quality of impartibility after having been granted 
in 1790, was distinguished. ЅАТЕССНАВІА JAGAN- 
NADHA RAZU v. SATRUCHARLA RAMABHADRA RAZU 

L. R., 14 Mad., 237 


ZAMINDAR OF МАВАМОТ ©; SATRUCHARLA RAMA- 
BHADRA Razo . R., 18 I. A., 45 


Affirming the decision of the High Court in 
JAGANATHA v. RAMABHADRA 
LI. L. R., 11 Mad., 380 


———— ——— Impartible 
zamindari— Obstructed inheritance—Interest_ of 
holders of—Inheritance by daughter's sons.—In в 
suit to recover possession of the impartible zamindari 
of Shivaganga, it appeared that tho istimrar zamindar 
died in 1829, and that after an interval of wrongful 
possession by his brother and his descendants, his 
daughter established her title to succeed him and was 
placed іп posscesion in 1864. She died in 1877, 
leaving the present plaintiff, her son and three 
daughters her surviving. A suit was then brought by 
the father of the present defendant, who was the son 
of her elder sister (deceased), against the present 
plaintiff and the daughter of the late Rani for pos- 
session of the zamindari to which he claimed to be 
entitled by right of inheritance. А decree was passed 
for the plaintiff in that suit, under which he obtained 
possession of the zamindari and retained it wutil 
lis death in 1883, when he was succeeded by the 
present defendant. The plaintiff now sued as above, 
claiming that the right to the zamindari had 
devolved on him, and not on the defendant, on the 
death of the plaintiff in the former suit. Held (1) 
that the defendant's father had not succeeded to & 
qualified heritage, nor to a mere right of management 
of juint family property in which the plaintiff had a 
right of survivorship, but that he had succeeded 
to tho estate as full owner, and had therefore become 
a fresh stock of descent; (2) that accordingly 
nearness or remoteness of relationship to the istimrar 
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zamindar was immaterial, and the defendant's 
Tight of succession was not affected by the fact 
that the whole class of the istimrar zamindar’s 
daughter's sons had not been exhausted. AUTTU- 
VADUGANATHA TEVAR v. PERIASAMI 

LL L. R., 16 Mad., 11 


326, — Impartible 
poliem— Evidence of imparlibility—Pannai lan ls 
attached to the poliem— Maintenance and marriage 
expenses of junior member of the family of 
poligar.—The step-bruther of the holder of a policm 
in the Madura district, of which the gross ine:me was 
about 815,000 в усаг, sued him for a partition of the 
estate and in the alternative for maintenance. It 
appeared that the poliem had been held on military 
tenure from the sixteenth century, that it had never 
been partitioned, and that the custom of impartibility 
obtained іп a large number of similar poliems in the 
same district, In 1821 and in 1842 enquiries were 


made of members of the zamindar’s family and other | 


Persons connected with the zamindari as to the 
naturo of the estate, and their recorded answers 
showed that they understood the estate to be impar- 
tible, and that it descended to a ir Held 
(1) that the poliem was impartible; (2) that the 
Plaintiff was entitled to decree for a monthly 
Payment to him of H6O for his maintenance. The 
Plaintiff's claim extended to certain pannai lands 
within the limits of the zamindari : some of which had 
been handed down from zamindar to zamindar since 
1831, others having been purchased by the plaintiff's 
father. The High Court found that they had 
been recognized and dealt with as part and parcel of 
the zamindari. Held that the pannai lands wero 
impartible, and the plaintiff was not entitled to 
a share in them or in the cattle, etc, vacd for 
cultivating them. The plaintiff further claimed 
a sum of 4,000, the amount of а loan alleged to 
have been contracted by him for the purposcs of 
his marriage. It appeared that the cst of the 
marriage had been defrayed by the bride's brother, 
Held that the plaintiff was not entitled to а 
decree on this account, although if he had incurred 
debts for the purposes of his marriage, the defendant 
would have been liable, — LAKSHMIPATRI r. KANDA- 
sro. . . 18. 18 Mad. 54 


326. Adoption by a 
zamindar in conjunction with one of his two wires 
—Right to succeed to adoptive son.—The holder of 
the impartible zamindari of Uthumalai, who married 
two wives, subsequently made an adoption in conjunc- 
tion with his junior wife, The zamindar died in 
August 1891, and the adopted son died an infant 
without issue in December of the same year. Held 
that the junior wife, having taken part in the ado 
tion, was entitled to the impartible estate in prefe 
ence to her co-wife. — ANNAPCRNI NACRIAR r. 
Сотлжотов or Тпячетвых L L. R., 18 Mad., 277 


327. — — Evidence 
Proving title by inheritance to raj estates—Estalo 
held as separate under the Hindu law—Widow’s 


YOL п 
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interest therein—Act XI of 1857 (Offences against 
the Stute)—Confiscation of property.—A raj estate 
was claimed by the appellant as the nearest agnatic 
kinsman of the last Rajah in possession, who had died 
without male issue, but leaving a widow and а 
daughter by her, both of whom died before this suit. 
The respondent, who had obtained possession, under 
a gift from the widow, denied the claimant’s relation. . 
ship tothe Raja. He also alleged that no title could 
have descended to the claimant from father to son, 
as the father’s property had been confiscated on his 
conviction of an offence against tie state, and sentence 
under Act XI of 1857. He/d that, as the widow had 
taken the estate as the result of her husband's having 
owned it as his separate property, the respondent, 
whose only title was through her, had not established 
that a right of s rvivorship had accrued to the 
plaintiff's father on the death of the Rajah in 1858; 
therefore there was no right of that kind which 
could have been confiscated by the sentence which 
was passed in 1862, Nor had the father any right of 
inheritance that conld be enfcrced during the life of 
the widow, who outlived him. The separation of the 
cld by the late Rajah, negatived both the 
‘ation and limitation. ‘The claimant, to prove 
his title, relied upon в pedigree not stated in any 
document produced that vad existed in the family 
before this suit. The gencalozy on which he claimed 
was, however, identical with one which his father had 
more than once asserted, alleging title to two mouzahs 
of the raj estate. The Rajah called upon to answer 
in proceedings at settlement bad not given a direct 
denial to the alleged relationship. On the contention 
that there were steps in the pedigree as to which the 
evidence adduced did not include proof of statements 
made by в deceased person who had means of know- 
ledge or proofs of other statements within в. 32 of the 
Indian Evidence Act (I of 1872), and as to which the 
evidence was insufficient,—Held that the evidence 
taken altozether, oral and documentary, had been 
sutlicient to prove that the appellant was rclated to 
the deceased Rajah, аз he had cluimed to be, and that 
the appellant was, as heir to him, entitled to inherit 
the raj estates on the widow’s death ; this opinion 
being founded on the documentary evidence, Besar 
BAHADUR SINGH г. BHUPINDAR BAHADUR SINGH, 
Bejar Влнаров SINGH v. Kounsan  KISHORX 
Prasan . ‘ay .LL.R,17 All, 456 
[L. R., 23 I. A., 130 


328. — — — — — ———— Succession to 
partible zamindari—Survivorship.— Heritage to 
an impartible zamindari is to be traced according to 
the ordinary rules of the Hindu law of inheritance 
unless some further family custom exists, beyond the 
custom of impartibility, although the estate will bein 
the possession of only one heir at a time. It was 
contended for the appellant that, in tracing the right 
heir to the proper stock entitled to the inheritance, 
rule was applicable to an impartible estate, different 
from that applied to  partible one ; and that, when 
once the heritage to an impartible estate had become 
obstructed, on the death of each successive owner, the 


bua 
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tre snccesscr was the heir of the last owner of the 
originally unobstructed estate, though this did not 
apply ton partible estate. But for sneh a distinction 
по antho-ity was cited, nor any principle suggested ; 
‚ and it was not upheld. The parties to this mit, frst 
cousins once removed, contested the right to inherit an 
impartible zamindari, which had been acquired by 
their common ancestor, who had left two daughters 
be two different wives, The p'aintiff was the son of 
the уоппсет daughter ; the defendant 
son of the elder. The younger hal 
the elder, and in 1868 was judicially declared to have 
inherited alone the impartible zamindari On her 
death, the elder daughter's son, in litization ending in 
1881, made gond his title to the impartible zamindari, 
being the descendant in the elder line. — He/d that 
this son of the elder danghter became, as the last 
male owner, the stock from which descent bad now 
to be traced, and that the ancestor was no longer that 
stock. And he/d that the son of this last male 
owner had в title to the zamindari on his father’s 
death in consequence of the full and complete owner- 
ship of the latter, who had himself Бессше a fresh 
To of title. This decision disposed of the only 
ruestion that was argued on thia appeal. But the 
sion of the Courts below that the plaintiff could 
not claim the inheritance in virtue of survivorship 
was also affirmed. The judgment below, on this part 
of the case, was based on this, that no family cc- 
parcenary had existed to give rise to survivorship, ва 
the sons of daughters cruld not form а family co- 
parcenary, which could only consist of the descendante 


of я paternal ancestor, MUTTUVADUGANADHA TEVAR 
v, PERIASAMI TEVAR . L L. В., 19 Mad., 451 
[L. R., 23 I. A., 138 


339. —  — — — — —  — Seevession to 
rai—Grant by Gorernment—Beng. Reg. ХТ of 
1798—Righta of junicr members of family.—The 
land sued for was originally an impartible raj, 
family custom descended on the death 
successive Rajah to his eldest male heir, It was 
confiscated by Government, and in 1790, when 
the decennial settlement was made, was permanently 
conferred on A, a Hindo, 4 in his lifetime, by 
his асы and otherwise, showed that he wanted the 
estate to descend to а single heir, and shortly before 
his death he made В, the son of his eldest. grandson, 
such heir, and left а testamentary paper in further- 
ance of that cbject. The present suit was brought by 
юте of the grandeons of 4, who claimed to be 
co-hrirs with В under the ordinary Hindn law of 
inheritance. and centended that the will was а 
forgery; that A had no power to make it; and 
that the special law of inheritance ceased when 
the first pr prictor was expelled. Tt was found frem 
the acts of the Government. and its dealings with the 
property, that 4 derived his title by grant from the 
Government, who had full dominion over the 
estate. The estate consequently must be taken 
to have been the separate and self-acquired property 
of 4, and the nature of the estate granted was held 
to be a fresh grant of the family raj, as it had existed 
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before the confiscation, with its customary rule of 
descent, the omission of the title of rajin the grant 
(there being no sanad in this case) not affecting the 
case, the title of Rajah not being absolutely essential 
to tho tenure of the estate as a raj. Regulation XI 
of 1793 did not apply to this case, in which the grant 
was made before the passing of that Regulation, which, 
morover, does not affect the descent of large 
tamindaris held аз raj, or subject to family custom. 
The grant being of the nature found, it was further 
hid that the question as to whether 4 had by 
law power to make в will did not really arise in 
this case, the only person who could impeach the 
will being the eldest grandson of 4, who had waived 
his right in favour of his son В, there being no 
inchoate rights of inheritance in the junior members 
of the family. ВЕЕВРЕВТАВ SAHER v. RAJRNDAR 
РЕВТАВ ЗАНЕЕ 
[9 W. R., P. C., 15: 18 Moore's I. А.,1 
880, о Power of 
Rajah holding impartible raj—Relinguishment— 
Position of som on relinguishment.—There is no 
difference between the position of a Rajab holding an 
impartible raj and that of an ordinary zamindar 
in respect of his power to relinquish the property 
in favour of his next legal heir. Such a relinquish- 
ment is not forbidden by the Hindu law. Where the 
effect of such в relinquishment is to give the property 
entirely into the hands of the son, he can during his 
father’s lifetime question and challenge any acts 
done, and any acts that are alleged to have been done, 
by his father, and which are denied by the father. 
Тоснмив NARAIN SINGH г. GIBBON 
(14 W. В., 197 


831. — — ——— — — Effet of, on 
nature of property—Joint and separate property. 
—The impartibility of property dors not per se 
destroy its nature as joint family property, or render 
it the separate estate of the last holder, so as to 
destroy the right of another member of the joint 
family to succeed to it upon his death, in preference 
to those who would be bis heirs if the property were 
separate. Гоовол PERSHAD SINGH v. роовод 
Кохтлв L L. R., 4 Calc., 190: 8 C. L. R., 81 

[L. R., 5 L А., 149 


8. С. in the High Court. Doorga Рвввнар г. 
Doorca КООЕВЕЕ E . 90 W. R., 154 


882. — — — — — I mpartible 
esfate— Primogeniture — Custom.— The principl-s on 
which is founded the judgment in Ramalakshmi 
Ammal v. Sivanontha Perumal Ammal, 14 Morres 
Т. A. 570, ва to the succession to an impartible 
inheritance, apply with equal force, whether the 
first-born son is torn of a first mirried wife or of 
a wife afterwards married. The text of Manu, 
Ch. IX, v. 125, distinctly shows that among sons 
born of wives equal in their class, and without 
any other distinction, there can be по seniority 
in right of the mother, In у. 122 of the ваше 
chapter the words “but of a lower class” added by 
the gloss of Cullnes Bhatta are to be read as correctly 
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inserted in the text. Two wives of a Palayagar of an 
impartible polim having died before his marriage 
with a third and fourth wife, it was contended that 
the third being in the position of в first married 
or “royal” wife, her son was entitled to succeed 
to his father in ference to an elder son born of the 
fourth. Held that the elder son, though born of the 
fourth wife, was entitled by primogeniture under the 
Tule above referred to, and that it was accordingly 
immaterisl to consider whether or not this third wife 
was in the position of в first married wife. What 
might be the effect of one wife being “of а 
lower class” than another was not in question. 
Pappa RAMAPPA v. BANGARI SESHAMMA. 
[I. L. R., 2 Mad., 286: 8 C. L. R., 815 
à L.R,814A.,1 


Impartible po- 
liem—Primogeniture—Property of j int family 

‘Survivorship.—An impartible poliem governed by 
the ruie «f primogeniture, though possessed exclu- 
sively by one member of the family, is the joint pro- 
perty of tho family, and, in the event of a death, 
passes by survivorship. When on the death of a 
poll agar, the right of exclusive possession passes 
from оле line of descent to ancther, it devolves, in the 
absence of proof of special custom of descent, upon 
the nearest co-parcener in the senior line, and not 
necessarily on the co-parcener nearest in blood. 
Semble The ruling of the Judicial Committee of the 
Privy Council iu the Tipperah case, 12 Moore's I. А. 
523, proceeds upou groacds which are in conflict with 
the rulings of the same tribunal in Madras cases and 
with the law of Southern India and Benares respect- 
ing the impartibility of property of в joint Hindu 
family. — NARAGANTI ACHAMMAGARU o. VENKATA- 
СНАЪАРАТЕ Navamivanv . L L. R, 4 Mad, 250 


334. Impartstle raj 
Succession in joint family to ancestral impartible 
estate—Right of nearest male collateral —Ezclu- 
zion of widow where the family is joint, and the 
estate not separate—Cuslom— Righi of females 
to inherit.— Impartible ancestral estate is nof, merely 
by reason of ite being impartible, the ве estate 
of the single member of tho undivided family, upon 
whom it devolves, so long as the family continues 
joint. Chintamun Singh v. Nowlukho Konwari, 

. L. Calc, 158 : L. B., 9 I. A., 968, referred 
to and followed. ' А female cannot inherit impartible 
ancestral estate, beloaging to а joint family, 
unter the Mitakebara, when there are any malo 
members of the family who ate qualificd to succeed as 
heirs - a rule of law not dependent on custom; and a 
custom mr difying the law in this respect must be a 
custom to admit females, not & custom to exclude 
them, Hiranath Koer v. Ram Narayan Singh, 
9 B. L. В. 274, approved. Where n raj estate, 
ancestral and impartible, was not seperate property 
and the family was undivided, and where no special 
cust ш existed, modifyiug the Mitakehara law of 
succession,— Held that the nearest male 
relation of the last Rajah, who died without male 
issue, was entitled to succeed in preference to the 
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Rajah’s widow. This relation, ei brother of the 
late Rajah's deceased father, at o 
all:wance for maintenanco out of 


a subsequent judicial decison, cecurred in 1857, 
Held that he had not thereby been deprived of 
his right of succeeding ва в member of the joint 
family. The raj estate in question originated in the 
partition of a more ancient one, with others out 
of which minor estates were formed. If in the latter 
there had been descents to widows, no inference hence, 
to support the widow's claim to inherit in this family, 
could be drawn. Such minor estates might have 
been separate (which estates granted for maintenance 
probably would be), and in that case the widows of the 
last holders would have succeeded them in due course 
of law. Unless connection is shown between families, 
evidence of a special family custom in one is not 
evidence of в similar family custom in another. 
Bur Siwon с. Baisxt 

[L L. R., 7 AIL, 1: L. R, ПІ A., 149 


885. — — — — — Mii tak shara 
law—Ezolusion of females from enccession—Im 
artible joint ancestral property—Custom.—A 
Female caunot inherit an impartible socestral estate 
belonging to a joint Hindu family governed by 
the Mitakshara, where there are any male members of 
the family who are qualified to succeed as heirs. 
This is a rule of law, and not dependent on custom. A 
custom modifying the law must be a custom to admit 
females, not a custom to exclude them. — HIRANATE 
Koze с. Вам NARAIN SINGE 
В.І. R., 274: 17 W. R., 316 
Upholding on appeal 8. С. . 15 W. R., 8376 
But see Durea Prasan Strom v. Dunca Ком. 
тлы . ЭВ. L. R., 806 note : 18 W. R., 10 


where to а ghatwali estate which descended from 
the father to the eldest son, the younger sons havi 
allowances made to them, a widow was held entiti 

to succeed as heir to hor son. 


838. Succession to 
raj—Tributary Mehals of Cuttack—Beng. Reg. 
ХІ of 1816, s. 8.—According to the Pachees Sawal, 
Á brother of the Rajah of Attgurh, one of the tris 
butary mehalsof Cuttack, has a proferential titloover 
the Eajah'sson by a phoolbebahi wife to succeed to 
the raj. The effect of a devise of his estates by а 
Rajah would be to alter the course of succession, and 
therefore contrary to в. 8, Regulation XI of 
1816. NrrTANUND MURDIRAJ с, SBEUECRUN JUG« 
өввматн BEWARTAH ParNAIOK . 3 W, R, 116 


18. JOINT PROPERTY AND SURVIVORSHIP. 


837. Joint property— Succession 
per capita and per etirpes.—Whero property ia 
acquired while a Hindu family is joint according to 
the Bengal law, the inheritanco gocs per capita and 
not per stirpes. Вамаоттх Doss vc. Монро 
Соомав Doss . . . . М.В, U 
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Burren Kristo Bosoo e. BRvGOBAN Снохрев 

ово . . . . . 18 W. Б., 32 


838. Mitakshara 
law—Joint and self-acquired property.—A Hindu 
subject to the Mitakshara dying possessed of в share 
in Joint family property and also of separately 
acquired property, the two will not necessarily devolve 
on the same heir; but they may either descend to 
different persons, or, if descending to the same per- 
sons, may descend in a different way and with differ- 
ent consequences. Рим Koonwar alias MUNAR 
Bisss e Joy Kisuex Dass . 6 W.R.,101 


339. Separate еп} 
went of self-acquired property—Succession to self- 
acquired immoteable properly.—By the law current 
in the Madras Presidency, an undivided Hindu is 
entitled during his lifetime to thy separate enjoyment 
of his self-acquired immoveable property ; but on his 
death without male issue such property, unl 
been previously disposed of, devolves on his 
ing co-parccners, and his widow is only entitled to 
maintenance. VABADIPEBUMAL UDAIYAN п, ARDA- 
‘Warr Uparan Е . . 1 Mad., 


. Burvivorship—Joint un- 
divided family.— There being в community of inter- 
est and unity of possession between all the members 
of a united family having common property, it follows 
that on the death of any one of them the others may 
welltake by survivorship that in which they had 
during the deceased’s lifetime a common interest 
and common possession. But the law of partition 
shows that, as to the soparately acquired property of 
one member of в united family, the other members of 
that family have neither community of interest nor 
anity ef pisscssion. ‘Ihe foundation therefore of a 
Tight to take such property by survivorship fails. 

Каттама NAUCHEAR г. RAJAH ОР SHIVAGUNGA 
[3 W. R., P. C., 81: 9 Moore's L A., 539 

Bur» Nana Boss с. Baw NDEEE Bose 

[9 W. R., 87 


зл. Mitakehara 
Jaw.—The principle of survivorship under Mitak- 
law is limited to two descriptions of property, 
viz., (1) That which is taken as unobstructed Вей. 
tage, aud property acquired by means of it ; and (2) 
that which forms tho joint property of re-united 
co-parceners. Property inherited by brothers from 
their maternal grandfather is not of those descrip- 
tions. Jasona Ков e. SHEO PERSHAD SINGH 
- [L L. R., 17 Cale, 33 


$42, Mitakshara 
law— Succ; ‘When, in an undivided Hindu 
family living under the Mitakshara law, a brother 


dies without having issue, but leaving brothcre and 
nephews, the eons of в predeceased brother, tho in- 
terest in the А estate of the brother во dying does 
not pass on his death to his surviving brothers, but 
on partition the whole estate, including the interest 
of the brother so dying, is divisible, and the right of 
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representation secures to the sons or grandsons of 
a deceased brother the share which their father 
or grandfather would have taken had he survived the 
riod of distribution. Deut PARSHAD r. THAKUR 
IAL А $ L L. R., 1 ALL, 105 


343. Property, an- 
cestral and self-acquired—Joint tenancy. — When 
Property is held in co-parcenary, the share of an 
undivi led co-parcener who leaves цо issue goes, 
according to Hiudu law, to his undivided co- 
cenere, whether the property is ancestral or acquired 


by the co-parceners as joint tenants, RADHABAI v. 
МАМАВАУ . E - LL. R., 8 Bom., 16] 
844 — —— — Inheritance of 


illegitimate son among Sudras— Со-р «rceners, 
A Hiudu of the Sudra caste died in 1850 leaving 
two widows, B and S, а son Mahadu and daughter 
Darya, the children, respectively, of В and S, andan 
illegitimate son Sadu. Sadu and Mahadu continued 
to live together for some timo after their father's 
death ; but subsequently, owing to domestic quarrels 
they lived separately, aud Sadu was allowed by 
Mahadu a porti.n of the family property under an 
agreement iu writing, Тиеу were, however, joint and 
undivided in estate, and coutinued to be so until the 
death of Mahadu in 1865, In a suit by Sadu as heir 
of his father and brother for the whole of the ances- 
tral property,— Held by в Full Bench (Wastaore, 
C.J, KEMBALL and PiwmEY, JJ.) that after the 
death of their father Mahadu and Sadu succeeded as 
co-parceners to the whole pr perty, subject to tho 
maintenance of B, S, and Darya, if she were then 
unmarried, aud in that event aleo to her reasonable 
marriage expenses,— Sadu, bowever, as an illegitimate 
ton, taking оу alt a share, Held also that in- 
equality of shares did not prevent co-parcenary and 
косса by survivorship, and that, а Mahadu and 
Sadu were co-parceners from the death of their 
father until the death of Mahadu, the usual result 
of co-parcenary followed on the occurrence of the 
latter event, riz., the surviving co-parcener (i.e, the 
plaintiff Sadu) took the whole property. Ruhi v. 
Govinda walad Teja, I. L. B., 1 Bom., 97, followed. 
SADU г. Barza . + LL. R,4 Вош., 87 


345. Mitakehara 
Jaw—Sudras—Illegitimate son—Impartible pro» 
perty.—Under the Mitakshara, among Sudras, where 
a father left в son by в wedded wife, and an illegiti- 
mate son, the ordinary rule of survivorship incidental 
toa family со-рагсспагу was held to apply ; and the 
illegitimate son, having survived the legitimate, was 
held entitled by survivorship to succced to the family 
estate, which was impartible and appertained to a 
raj, on the death of his brother without male issue, 
Sadu v. Baiza, I. І. R., 4 Bom., 37, referred to and 
approved. Јоввхрво BHUPATI HURROCRUNDRA 
MAHAPATRA v, NITYANAND Man SING 
[L L. R., 18 Calc., 151 
L. R, 17 L A., 128 
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348. Inheritance— 
Daughter's sons, Nature of estate taken by—In- 
heritance treated as joint property.—The estato of 
V,» Hindu, having descended to D and R, sous of 
the daughter of У, was held by them as joint teu- 
ants. D having died, R by will devised the estate 
to the plaintiff. He/d that, although the shares which 
devolve on the two sons of a daughter may not come 
to them as co-parcenary property, yet, inasmuch as D 
and R had treated the estate as co-parcenary property, 
the survivor, В, was competent to dispose of the 
estate by will, GOPALASAMI v. CHINNASAMI 

(LLB, 7 Mad, 458 


347. -———— Co-parceners- 
Liability of property for debts-— According to the 
rulings of the High Courts of Madras and Bombay, 
the undivided interest of a co-parcener is not liable 
for his separate simple debts after his death, but 
lapses to the survivors on his death. Котта RAMA- 
SAMI Снвтті v. BANGARI SESHAMA NAYANIVARU 
[L L. R., 3 Mad., 146 


348. Joint family 
estate, Succession to—Title of member by surrivor- 
ship—Effect of award and record at settlement of 
widow's estate for life Land Revenue Act, C. P. 
(XVIII of 1881), s. 87.—Where a Hindu and 
widow had successively held the estate in suit as 
joint family estate in co-parcenary with the appellant 
ог his ргейсссвног, — Held that the appellant su 
ceeded at the widow’s death. Though the widow w: 
recorded under an award by the Collector in the 
settlement records as owner of an 8-anna share of the 
estate for her lifetime, that did not operate a separa- 
tion in title or alter its devolution. 7 of 
the Land Revenue Act, Central Provinces (XVIII 
of 1881) did not affect the appellant’s claim, for the 


award related solely to the widiw’s interest, Rewa 
PRASAD SUKAL v. Око Durr RAM SUKAL 
[L L. R., 27 Calc., 515 
L. É., 27 L A., 
849. -———— Obstructed 
heritage—Succession per capita—Succession оњ 


extinction of a divided branch of a fami the 
death, withoht issue, of a Hindu who was divided 
from the rest of his family, his property passed in 
succession to his widow and mother, On the death 
of the latter, the nearest surviving reversioners were 
the plaintiff's husiand and the first defendant's 
father, both since deceased, and their first cousin. 
The plaintiff now claimed a one-third share of the 
perty atovementioned as the heiress of her 
usband, who left no issue. It appeared that the 
plaintiff's husband and his co-reversioners were 
divided. Held that the plaintiff was enjitled to 
recover. Semb/e—That she would have been entitled 
to recover even if her husband had not been divided 
from his co-reversiouers. SAMINADHA PILLAI г. 
THANGATHANNI . I. L. R., 19 Mad., 70 


350, ———— — — — — — Obstructed 
inherilayce— Inheritance passing to daughter's son 
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— Presumption of joint property.—The daughter's 
sons of a deceased Hindu take the property of their 
maternal yraudfather as an inheritance liable to 
obstruction, and consequently take it without rights 
of survivorship inter se. Whero property enjoyed 
in common by persons capable of forming в joint 
Hindu family was in ite origin separate property, 
there is no presumption that such property has subse- 
quently become joint property. Muttayan Chetti у, 
Sieagiri Zamintar, Г. L. Ry 8 Mad. 870; and 
Sivaganga Zamindar у. Lakshmana, I. L. B.,9 
Mad., 158, doubted, CHELIKANT УЕНКАТАВАМА- 
NAYAMMA GARU v. APPA Rav BAHADUR GARU 
(LL. R., 30 Mad., 207 


14, OCCUPANCY RIGHTS. 


351. - Right of occupancy— 
Remote heirs.—The strict Hindu law of inherit. 
ance docs not universally apply to the descent of 
occupancy rights, Mere title by the law of inherit- 
ance is not to be regarded in determining the descent 
of an occupancy holding. A remote heir, not in 
possession, cannot on the death of the t claim the 
holding. Boopmoo RAE r. Lat BEREBER 

[2 N. W., 196 

JATEE RAM SURMAH r. MUNGLOO SURMAH 

[8 W. R., 60 

352. Remote heirs — 
Оссиритец raiyat.—Remoto heirs are not allowed to 
suceced to в right of occupancy. Sons, or immediate 
heirs, residing with the raiyat in the village, succeed 
оц his death. Рам Коовв с. Urrse BALEB SING 

[3 N. W., 86 


15. RELIGIOUS PERSONS (ASCETICS, 
GURUS, MOHUNTS, втс.). 


358. ——— —— Asoetios— Succession to prov 
perty of ascetics— Right of occupancy.— Although 
the High Court has, under the Hindu law, admitted 
the right of a iple to succeed to the cffects of an 
ascetic, it may be в question whether the Court does 
not go beyond that law when it permits a disciple to 
succeed to the property of an ascetic who laves a 
large property, or any property which, if he cone 
formed t» the it of his religion, he could not have 
acquired. But, however this may be, a tenant-right 
of ocenpaney is ou a different footing from property 
which is exclusively the estato of a deceased ascetic, 
and the principles which govern the hereditary right 
of succession to а tenant-right of occupancy are 
ch as an ascetic, if he conform to the spirit of 
bis religion, cannot carry out. Soorvs Комав 
PersHaD г. MAHADEO DUTT . 5 М. W.,50 

—— - Succession to 
the property of ascetice.—The principle of succession 
‘upon which one member of an order of ascetics suce 
ceeds to another is based entirely upon fellowship 


and personal association with that other, and а 
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stranger, though of the same order, is excluded. 
KnUGGENDER NARAIN CHOWDHRY г. SHARUPGIR 
OGHORENATH . LL. R., 4 Calc., 548 


855. — — ——— — —— Property left 
by ascetio— Rules relating to ascetic persona of the 
ira caste.—It being clearly implied by all the 
authorities that a Sudra cannot enter the order of 
yathi or saniasi, the devolution of property left by 
& deceased person of the caste referred to, who has 
become an ascetic and renounced the world, is regu- 
lated by the ordinary law of inheritance, in the 
abeo ce of pioo of any general or special usage to 
the contrary, DHAWMAPURAM PANDARA SANNADHI 
v. VIRAPANDIYAM Рим L L, R, 92 Mad., 308 


856. ———— Guru—Disciple leaving mas- 
ter and going to distant country. The disciple of a 
guru who leaves his spiritua) master without per- 
mission, and goes to a distant country and breaks off 
all intercourse with his preceptor, manifesting at the 
same time an intention toabsent himself permanently, 
is not entitled, on his preceptor’s death, to share in 
the succession to the preceptor’s estate. SOOGUN 
Cuuxp о, Goran Gm . А «4 М. \., 101 


857, — — — — — —  Chela.—Amongst 
saniasis generally no chela basa right as such to 
succeed to the property of his deceased guru. His 
right of succession depends upon his nomination by 
the deceased in his lifetime as his successor, which no- 
mination is generally confirmed by the mobunts of 
the neighbourhood assembled together to perform the 
funeral obsequies of the deceased. Where a guru 
does not ncminate his successor from among his 
chelas, such successor is clected and installed by the 
mobunts and principal persons of the sect in the 
neighbourhood upon the occasion of the funeral obse- 
quies of the deceased. Nirunjun Barthee v. Pada- 
ruth Barthee, S. D. A» NeW. Бо 1864, p. 612, 
followed. Where, therefore, a chela sued for posses- 
sion of » village belonging to his deceased guru, 
founding such suit on his right of succession as chela 
without alleging that he had been nominated by the 
deceased as his successor and confirmed, or that ho 
had been elected as successor to tho deceased, such 
suit was held to be unmsintainable, Марно Das v. 
Kaura 045. . . LL, Rl All, 680 


858. Priest—Die- 
oiple.—In certain cases а priest may, according to 
Hindu law, be the heir ofa deceased disciple. Jug- 
DANUND GO88AMEE г. KES8UB NUND GOSSAMER 


СЖ. R., 1864, 146 


350. Gosavi—S uo- 
cession to the estate of a Gosavi in the Dekkan— 
A Gosavi’s right to nominate wccessor by a 
written insfrument.—A guru in tho Dekkan has a 
right to nominate his successor from amongst his 
chelas (disciples) by a written declaration, TRIM- 
BAKPUBI GURU BITALPUBI ©. GANGABAI 

[L L. R., Ц Bom, 514 
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860. — Mohunt—Chela—Heir of 
deceased mohunt.—Accordivg to Hindu law, в chela 
is the heir of в deceased mobunt, and as such entitled 
to в certificate to enable him to collect his debte. 
ЗНЕОРВОКАЗН Doss с. Jorgam Doss 

[5 W. R., Мів, 57 

361. Chela—Heire 
of deceased mohus Where the mohunt of в by- 
таре muth died without having any chela,—He/d 
that ordinarily his successor was appointed by the 
mohunts о. otur byragee muths. and that enquiry 
should be made as to the existence of а particular 
custom by which it was alleged that the property 
of the deceased passed to the brother of his spiritual 
preceptor. KaMboss BYRAGEE г, GUNGA Do. 

[98 Agra, 295 

368. — — —————— Sece: 
the office and property of a deceased то! 
Custom of the muth vr institution, —In determining 
the right of succession to the property left by the 
deceased head of a religious institution, the ошу law 
to be observed is to be found in custom and practice, 
which must be proved by evidence. On the death of 
а mount, the right to succeed to his landed aud 
other property was contested between two goshains. 
Held that the claimant, in order to succeed, must 
prove the custom of the muth entitling himtorecover 
the otfice and the property appertaining to it. The 
evidence showed the custom to be that the title to 
succeed to the office and property was dependent on 
the successor’s having been the chols, approved aud 
nominated as such by the late mohunt, and also, after 
the death of the latter, installed ur confirmed as 
mohunt by the other gosbains of the sect. Held 
that a claimant who failed to prove his installation or 
coufirmation was not entitled to в decree for the 
отсе and property against a person alleging himself 
to have been a chela, who, whether with or without, 
title, was in possession. GENDA PURI v. CHATAR Ров 

R., 9 All, 1 
т. В.,18І A, 100 


16. DIVESTING OF, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE. 


(a) GENERAL Caezs. 


363. -—. Bapratibandha property. 
—Sapratibandha (liable to obstructiou) Property 
vests in the heirs in existence at the time the inherit- 
suce opens, and is not subject to variation by the 
subsequent birth of any cc-heir. Namasmama Razu 
c. VEERABHADRA RazU І. 1. R., 17 Маа, 287 


964. Suspension of inherit. 
ance — Unborn sons—Child in the womb, Right of. 
— Proprietary. right, is created by birth, and not by 
conception. A child in the womb takes no estate, In 
cases where, when the succession opens out, в female 
member of the family has conceived, the inheritance 
remains in sbeyance until the result of the conception 
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is ascertained, If the child be still-born, the estate 

goes, not to his heir, but to the heir of the last owner. 

f son or grandson's right of prohibition to his uu- 

separated father making а gift, donation, or sale of 

effects inherited from his graudfather cannot be ex- 
ercised in favour of an uu-oru son. Gocza CHOW- 

DERAIN v. CHOMMUN CHOWDERY 


[W. R., 1884, 840 
865. Unborn son— 
Pregnan’y Ad»ption.—According to Hindu law, 


the right of inh:ritance is no: suspended by preg- 
папсу or until adoption. DUXHiNA DOsSEE v. 
B su Ввнавев MOZOOMDAR 6 W.R.,221 
363. — Son not born 
when succession opened out.—A sister’s son, in order 
to have в preferential title over his paternal uncle, 
must have been born or conceived when the succession 
opened out. It is contrary to Hindu law that а 
mother should be в trustee fora son who may here- 
after be conceived Rasm  ВЕНАВЕЕ ROY v. 
Nnars Снов . . У. В. 1864, 
Я —Unbegotten heir. 
— Ап inheritance cannot remain in abeyance for an 
unbegotten heir (such not being a posthumous son). 
The succession must vest in the heirs exit at the 
time of the death of the person whose inheritance de- 
scends, KOXLASNATH Doss г. @улмомев DOSSEE 


(Ж. R., 1834, 314 
368. Divesting of estate—Heir 
born after death of ancestor.—By Hindu law an 


estate once vested cannot be divested in favour of the 
воп of an excluded person born after the death of the 
ancestor, Such ruling does not apply to the case of 
а son of вп excluded person if, having been begotten 
and being in the womb at the time of the ancestor's 
death, he is afterwards born capable of inheriting. 
Kaupas Das v. KRISHNA CHANDRA Das 

[3 B. L. R., Е. B., 103: П W. R., 0.c,1 


Бев also Влесл v. PANDURANG 
^ [L L. R., 6 Bom., 616 
369. Exclusion from inherit- 
ance—Proof of ground fur exclusion.—Tho party 
who seeks to exclude one of the heirs to property 
from a share of the inheritanco is bound to prove the 
cause of the a PE Cnvxpza CHAT- 

. JoeeoT Моніхёв DABI 
rid [22 W. R., 348 


370. - Disquali flc a» 
Нов Опи probandi—Presumption.—K К died 
leaving a widow 1.44), three sous 12, К, and P), and 
s daughter (HW). Е and К died unmarried, and Р, 
who survived them. left a widow (C M). Ws sou, 
К С, sued C M for 5 aunas 16 gundas of the joint 
family estate. Опе of tho pless raised fir tho 
defeuce was that the sons, R and К, were disqualified 
from inheriting, and 1 auna 15 gundas was claimed 
as the exclusive property of defendant’s husband 


under an alleged gift. Held that the presumption 
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of Hindu law was against the alleged disqualification, 

and Rand K having an admitted right to succeed, 

it was for the def.ndant to provo by positive evidence 
that they did not succeed by reason of the said dis- 
ualification, Cauxprz Mowze Пава e. Kaisto 
'HUNDER MOZOOMDAR . . 18 №. Е., 875 


(b) Арртот1ох TO Vics. 


sn. Addiction to 
vice as unfitting son for inheritance, -Vague and 
iff's gambling and licentious 

ent to justify а finding that 
jimself by “ addiction to vice?" for 


hostility, to authorize в Court to pronounce the plain- 
tiff “a professed enemy of his rather” for the pur- 
е or declaring him to have forfeited his right of 
heritance by misconduct. KALKA PERSHAD v, 
BUDEBE SAH . . x . ЭМ. Ү., 907 


(с) Вілхрмез8. 


872. Son of blind man, 
—A Hindu died in 1832, leaving an only son, who 
had been blind from his birth, and two wi ows, the 
survivor of whom «ied in 1849. On the death of the 
rviving widow, the nephew succeeded as heir, the 
blind sou being by Hindu law excluded from inherit- 
ance, The blind man having married, а son was born 
to him in 1858. The blind man died in 1861. Held 
by Norman, J., that on the birth of the blind man’ 
воп he became entitled to the inheritance from which 
his father had been excluded. Ae/d on appeal (by & 
Full Bench; that by Hindu law an estate once vested 
cannot be divested in favour of the son of an excluded. 
person born after the death of the ancestor. Such 
ruling does not apply to tho case of the son of an 
excluded person if, having been begotten and being 
in tho womb at the timo of the ancestor’s death, he 
is afterwards born capable of inheriting, Kantpas 
Das v. Каазима CHANDRA Das 
[3 B. L. В, F, B., 108 
ii W. È., O. C, Ul 
Incurable 
blindnest.—Semble—A daughter who becomes ine 
curavly blind in her infancy has ve right to inbvrit- 
ance, but only to maintenance. Bakupar г. Max- 
CHHABAL . . . . .  $Bom,5 


374. E — Congenital 
blindness—Blindness after birth—The blindness 
which under the Hindu law as recognized in Bengal 
excludes an afflicted persou from inheritance, refers to 
congenital blindness, and nct to loss of sight which 
has supervened after birth. Mouzaa CHONDER BOY 
о. CHoNDBE Монсм Вот 


е (14 B. L. R., 373: 28 W. R, 76 
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375. Congenital 
blindness— Person not born blind, — According to 
the Hindu law 
dency, blindness to cause exclusion from inheritance 
must be congenital. ‘Therefore, where the widow of 
a childless intestate, thouph proved to bave been 
totally blind for some years before the death of her 
husband, was admitted not to have been born blind, 
— Held that such blinducss did not prevent her from 
inheriting the property of her husband on his decease. 
MUBARJI GOKCLDAS r. PARVATIBAI 

L. R,, 1 Bom., 177 

876. — — — —— — Incurable 
Blindness.— Incurable blindness, if not congenital, iè 
not such au affliction as, under the Hindu law, ex- 
cludes а person from inheritances) маза. Виде 
PADMANJI . L. E., 1 Bom, 557 


(d) DzArNESS дир DUMBNESS, 


877. Deaf and dumb 
person.—According to Hindu law, the son of а deaf 
and dumb mau, born after the death of his grand- 
father, cannot succeed to the estate descended frm 
his grandfather. A died leaving four sons. One, В, 
was born deaf and dumb. В lived in commensality 
with his brothers. Some time after 4’s death a son 
was boru to В. Held that B's sou was uot entitled 
to succeed as heir tou share of the property descended 


from A. PARESHMANI DASI +. DINANATH las 
(1 В. L. R., А. C, 117 
11 W. В, O. C., 10 note 
378. Deafness and 


dumbness from birth—Diresting of estate—son of 
excluded ‘person.— Опе В, a Hindu, dicd leaving 
him surviving Z, bis undivided son, bern deaf and 
dumb, and the defendant, P, his (В'в) brother's sou. 
L being disqualified from iuberiting, the defendant 
Pat B's death, succceded to the entire family estate, 
and subsequently sold в part of it. Z subscquentiy 
married and bad a son, the plaintiff, who sucd to ree 
cover his half share in в certain village. Held that, 
according to Hindu law o! taining in Western India, 
the family estate vested in the defendant, P, at 
the death of B, tothe exclusion of his deaf and dumb 
воп, and the subs quent birth of the plaintiff did not 
divest the defendant of the inheritance which had 
solely vested in him. BAPUJI e. PANDURANG 

[L L. R., 6 Bom., 616 


878, бо of deaf 
and dumb persun— Partiticn— Disqualified heirs— 
Birth of qualified heir—Under the Hindu law of 
inheritance which obtains in Scuthern India, the 
sons of a deaf and dumb member of an undivided 
Hindu family are cutitled to a share of the family 
estate in the lifetime of their father, notwithstandin 

that they were torn after the death of their grand- 
father. "In such a case the estato vonta on the death 
of the grandfather in the qualified heirs, subject 
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to the contingency of its being divested on the recovery 

of the disqualified, or the birth of в qualified, heir. 

HNA v. SAMI . .LL.R,9 Mad, 64 

Inheritance— 
nce — Dumbness. — Dumb- 

a cause of disinberison in 

males. А Hindu widow born 

w prevailing on this side of 

Indis, incapable of inheriting from her husband. 

Such widow is, however, entitled to her stridhan and 

to maintenance out of the property of her deceased 

husband, зе remanded to have the widow made 

a party tothe suit, that it might be determined whether 

she was born dumb, and, if 80, that the amount of her 

stridlan and of her maintenance might be ascertained. 

VALLABHRAM SHIBNABAYAN v. BAI HARIGANGA 

[4 Bom., A. C., 185 


Exclusion from inh 
fron birth, 


(e) Іхсохтінинов, 


Ses Cases охрев Ніхро Law—Wmow 
— DISQUALIFICATION — UNCHASTITY. 


381. ——— — — — — — Daughter's 
right of succession.—Under the Hindu law prevailing 
iu the Presidency of Bombay, a daughter is not 
debarred by incontinence from succession to the ostate 
of her father. Smriti writers and commentators on 
Hindu law and judicial decisions on the question of a 
daughter's right of succession reforred to and dis 
cussed. ADVYAPA r. RUDRAVA 


[L L. R., 4 Bom., 104 


(7) Issaxiry. 


Mental incapae 
ots The mental incapacity which dis- 
qualifies a. Hindu from inheriting on the ground of 
idiotey is not necessarily utter mental darkness. А 
persou of unsound mind, who bas been so from his 
birth, is iu point of law an idiot. The reason for 
disqualifying a Hindu idiot is his unfitness for the 


ordinary intercourse of life, TIRUMAMAGAL AMMAL 
<. Камлѕудмі Ayvancar . — . l Mad, 214 
383. Е — - — Idiote 


Madness. — Tho rule of Hindu law which disqualifies 
* idiots" and “ madmen ” from inheritance should 
be enforced only upon the most clear and satisfactory 
proof that its requirements are satisfied. The rulo 
does not contemplate the disqualification of persona 
who are merely of weak intellect in the sense that 
they are not up to the average standard of human 
intelligence or endued with the business capacity 
to manage their affairs properly. Tirumamagal 
Атта! v. Катазтаті Ayyangar, 1 Mad., 214, dise 
tinguished, Sunti г, NARAIN DAS 
[L L. B., 13 AIL, 580 
884,.— —— — —— — — Mitakeharo 
family—Suit by lunatic father to recover family 
‘property—Disability to зме. —А lunatio, a member 
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16. DIVESTING OF, EXCLUSION FROM, 
AND FORFEITURE OF, INHERITANCE 
—continued. 
of а joint Mitakshara family, cannot sue to recover 
property belonging to the joint family, he being, 
undor the Mitakshara law, disqualified from inherit- 
ance, and therefore entitled to no share or partition 
in the property, but only to maintenance, HAM 
Soorpus Коу v. Rax Sanvz BHUGUT 
[L L. R., 8 Calc., 919 
885. — — — — — — — Congenital in- 
sanity—Partition.—It is not necessary that madness 
or insanity should be congenital to disqualify a person 
from inheritance ; а co-parcencr, therefore, who has 
become insane whilst in possession will lose bis share 
оп partition, Вам Зднув BHUKUT г. LALLA LALJEE 
Sane . I. L. R., 8 Calo, 149: 9 C. L. В., 457 


—  ——— Incurable in. 
sanity.—In order to exclude a persou from inherit 
under the Hindu law on the ground of insanity, 
ficient to show that when the succession opened 
he was mad, and not in в condition to perform the 
funeral oblations. Proof that his insauity was incur- 
able is not necessary. DWARKANATH BYSAK €. 
MARENDRANATH BYsAK 

[9 В. L. R., 198: 18 W. R., 305 


887. Condition of 
mind at time succession opens out.—The coudition of 
a minors mind at the time the succession opens out 
to him is to be looked to; therefore, where a party 
obtained a decree declaratory of his right to succeed 
to certain property as reversioner on the death of the 
widows, aud on their death he had become insane,— 
Held he was not entitled to execute the degree. 
Beasa BBUKAN LaL ARUSTI г, ВаснАМ рові 

[9 B. Г. R., 204 note : 14 W. R., 330 

388, — — — — — — Condition of 
mind at time succession opens out,—In order to ex- 
clude a person from inheritance under the Hindu law 
on the ground of insanity, it is sufficient to prove 
insanity at the time when succession to the property 
opensout, Wooma PERsHAD ROY r. бвізн CHUNDER 
PRooHUNDO . < . L L. В, 10 Calc., 639 


889. Condition of 
mind at time succession opens out—Incurable in- 
sanity.—A person is disqualified under Hindu law 
from succeeding to property ifhe is insane when the 
succession opens, whether his insanity is curable or 
incurable. Under the same law, when property hae 
once vested by succession in a person, his subsequent in- 
sanity will not bea ground for its resumption. Under 
the same law, although в person becomes qualified to 
succeed to property after the disqualification of i 
sanity ceases, he cannot resume property from an heir 
who has succeeded to it in consequence of his disynalifi- 
cation when the succession opeued. Юко KISHEN 
v. BUDE Prakasa . . LLB, 6 All, 509 

390. и Lunatic. — Al- 
though, according to Hindu law, a lunatic- has no 
rights of inheritance, he is not debarred from taking 
an estate duly conveyed to him. GOURENATH v. 
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Сотлестов or Mowomvm. Covet OP WARDS г. 
Вовноовов DYAL., ЗНЕОРЕВЗНАЮ NARAIN г. COL- 
тестов оғ Monouye . .  .7 W.R, 


L ————————————— Possession of 
property by lunatic,—A Hindu lunatic may be pos- 
sessed of property, though he cannot take it by in- 
heritance. Count o» Warps г. KUPULMUN SINGH 

[10 В. L. R., 364: 19 W. R., 164 
3893,.— — — — — — Insanity subse- 
quent to inheriting of property. Committe in 
unacy under Act XXXV of 1858— Mortgage of 
joint family property by Mitakshara law.—Under 
the Mitakshara law, a persou who has succeeded to the 
inheritance of property docs not lose his right on his 
becoming insane at a subsequent time. Ram Sahye 
Bhukhut у. Lalla Laljee Sahyee, I. L. Ru 8 Caley 
149 ; Ram Soonder Roy v. Ram Sahye Bhugut, 
1.1. R.8 Calc., 919, distinguished. Balgobinda v. 
Lal Bahadur, S.D. A. 1554, p. 244 ; Deokithen 
у. Budhprakash, 1. L. К. 5 All., 509 ; Banku v. 
Pattamma, I. L. R., 14 Mad., 289; and Moniram 
Kolita v. Kery Kolitani, І. L. R., Б Caley 776: 
L. R.,7 I. A. 115, referredto. The father and head 
of a joint family under the Mitakshara law having 
become insane, two of his grandsons, acting as com- 
mittee appointed under Act XXXV of 1858, mortgaged 
the joint family property on behalf of the lunstic, 
with the sanction of the Judge. The mortgagee sued 
upon the mortgage, and obtained в decree against them 
both in their own capacity and as guardians of their 
grandfather. Held that the act of the committee 
might well be regarded as the act of the father and 
head of the family, and the debt having been cone 
tracted for the benefit of the family, tho whole family 
was bound by the mortgage and decree, and that the 
sale in execution thereof passed the entire property. 
Авидкн BHAGAT v. Внвкні Mauro 
П.І. R., 23 Calc., 864 
393. — — — — — —  — Proof of ima- 
nily— Appointment of guardian under Act XXXV. 
of 1858— Disability to sue.— Exclusion, under the 
indu law, of a claimant from the inheritance on the 
ground of insanity cannot be inferred merely from his 
eing described in the plaint as insane, or from his 
suing by в guardian certified under Act XXXV of 
1868. “Although he might be incompetent to com 
mence the suit ог to proceed with it except by a 
guardian, this did not establish that he was excluded 
when the succession opened. Вам Bizar BAHADUR 
SrvoH е. JAGATPAL SINGH. JAGATPAL SINGH v. 
Raw Bigar BAHADUR бихон. Bismssman Вакви 
Stow г. BAN Lat BAHADUR Этно 
LB, 18 Calo, 111 
L. В. 17 I. 4,178 


(9) Блрвовт. 


sates -——— Incurable lepe 
rosy.—Incurable leprosy of the sanious or ulcerous 


type, contracted before partition, excludes the person 
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afflicted with it from а share in the ancestral estate. 

ANANTA c. RAMABAI . LL. В. 1 Bom, 564 

305, ——_—_—_—_—_——— Virulent and 
aggravated form of leprosy.—It isonly when leprosy 

‘assumes a virulent and aggravated type that it ів by 

Hindu law made а ground for disqualification for 

inheritance. JANARDHAN PANDUKUNG г. GOPAL 

PANDURUNG . . . 5 Bom., A. С., 145 

396, — ————— ————— Disease of a 

mild ond not virulent form. Leprosy of в wild 

type was held nt o affect the co-parconary rights 

ofa member of a Hindu family. It is only where 

the disease is of a virulent type that it eff є 


qualitication to inheritance. BANJAYYA CHETTY v. 
Тнаміклснаша Мораш. I.I. B., 19 Mad., 74 
397. Ezpiation— 


Onus of proof.—Where a party who claimed to be 
heir-at-law to the estate of в deceased Hindu was 
opposed on the ground that he was disquatified from 
iuheriting by leprosy, but volunteered to state that 
he had performed the penance required by the shas- 
tras for the expiation of the disease, he was held to 
have admitted thereby that the leprosy was of that 
grievous nature which demanded cxpiation befure he 
could succeed to the inheritauce, and to lie under the 
onus of proving the fact that expiation had been per- 
formed, BHOOBUNBSSUREB DABEA v. бопвЕв Doss 
TUBKOPUNOHANUN » . B . 

398. Evidence of ine 
curable disease.— When it is contended that a Hindu 
is incapaule of inheriting by reason of ап incurable 
disease, as leprosy, the strictest proof of the disease 
will be required. Iesum CHUNDEB SEIN v. Ванев 


DosssE . . 2 W. R., 125 
Nonum Снонркв @оноо ©. BAGOLA SOONDUREE 
Doss . . . . - WR, 849 


399. Sii rM ded 
tis state—Divesting of property.—A leper’s 
Ped io which he has suocteded by inheritance 
Берге the disease is not divested from him; he can 


(А) Marnas, 


400. Forfeiture of 
mouuntship by marriage —Among the Gos«ains of 
ihe Deccan and certain other places, marriage docs 
not work а iorfelture of the 0.569 of mobunt and the 
rights and propery ppendant to it. Gosain Rax- 
BHARTI JAGBUPBHARTI v. SUBAJBHARTI HARI- 
BRARTI . . - LLB, 5 Bom. 688 

40L Sont Hindu widow, 

tom of marriage of- Forfeiture of esta 
Pueri on remarriage, forfeits the cstate 
inheri ed from her former husband, although, »ccord- 
ing to custom prevailing in her caste, a remarriage 
is permissible. Muragayi v. Viramakali, I. L. В» 
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1 Mad., 226, followed. Matungini Gupta v. Ват 
Rulton Roy, І. L. R. 19 Calc, 289, referred to. 
Har Saran Dass v. Nandi, 1. І. Buy 11 All.. 880, 
dissented from. Basur Jenan BEOUM r BAM SURUM 
Simona. 4 s . LL. R., 23 Calo., 589 
402. Morriage of 
Hinds widow after comversion— Marriage Act 
(ur D 1832), s. 3— Hindu Widows Marriage Act 
(356), a. 2— For feiture of property uf first 
ааа XAT of 1890. Bindu “widow 
inherited the property of her husband, takin. therein 
the estate of а Hindu widow. Sho afterwards 
married в eccond husband, nut a Hindu, in the form 
provided by Act lll of 1872, having frst made a 
declaration, as required by s. 10 of that Act, that ehe 
was пог a Hindu. Held by the majority of the Pull 
Bench (Parser, J, dissen'ivg) tha: by her -ecoad 
marriage she forfeited her int res. in her first hus- 
band’s esta e in favour of the next heir, all rights 
which any widow may have in her deceased husband's 
Property by inheritance of her husband being expresly 
letermined by s. 2 of the Hindu Widows Marriage 
Act (XV of 1856) uton her re-marriage, Gopal 
Singh v. Dongazee, 8 W. В. 206, overruled. PRIN- 
sup, J. —S. 2 of Act XV of 1856 does not apply to all 
Hindu widows re-marrying, but oaly to Hindu widows 
remarrying as Hindus under Hindu law as provided by 

the Ac MATONGINI орга v. Вам Rurrow Bor 
[L L. R., 19 Calo., 289 


403. Remarriage 
—Widow Remarriage Act (XV of 1856), ss. 2, 8, 


and 4—Ca which remarriage is allowed— 
Forfeiture of property inherited from son.—Under 
а. Zof the Widow Remarriage Act (XV of 1856), a 


Hindu widow belonging toa caste in which remar- 
riage has been always allowed, who has inherited 
perty from her son, forfeits by е her 
Drack in such property in favour of the next heir 

Уттно о. GOVINDA 
0. L. В. 28 Bom., 391 


of the son. 


($) Ovrcasrs. 


404. Act XXI of 
1850 — E sclusion from caste.—Sinco the passing of 
Act XXI of 18:0, exclusion from caste, whether by 
renunciation of religion ot from auy other cause, 
is no longer а ground for exclusion fom inherit- 
ance. BHUJJUN LALL v. Gra PERSHAD 

(3 N. W., 446 

405. — — ———— Conrert—A ct 
ХАІ of 1860.—Bcfore the passing of Act XXI of 
1850, the p operty possessed or acquired by a Hindu 
convert to Mahomedanism prior to his conversion 
passed to his nearest heir р ofcssing the Hindu 

 Mzwa Коомувв v. LALLA Осон ВЕНАНЕВ 


ALL . . . . . Agra, 811 
406. Harriage with 
Mahomedan—Forfeiture of property—dct ExT of 
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1850.— The Hindu law disentitling a widow to inherit 
оп remarriage and marriage with в Mshomedan 
dors not apply to в widow who became a Mahomedan 
before her marriage with a Mahomedan. According 
tos 8, Act XXI of 1850, and s. 9, Bengal Regulation 
VII of 1882, conversion does not involve forfeiture 
of inheritance. GOPAL SINGH v. DHUNGAZEB 
[8 W. R., 206 
407, —— Change of reli- 
gion—Degradation— Death of husband while out- 
‘cast—Dissolution of marriage—Suit by widow to 
recover husband's estate.—In 1850 К married 8, 
both being Rrabmans. К subsequently became a 
convert to Christianity. In 1881 К died and 5 
claimed his estate. Held that, according to Hindu 
law, К died an outcast and degraded, and that, ва 
his degradation was unatoned for, the marriage be- 
came absolutely dissolved, and no right of inheritance 
remained to S.  SINAMMAL v. ADMINISTRATOR 
банках or Марваз . LL В.,8 Mad., 100 
408. Ezclusion from 
caste Асі ХХІ of 1850.— Exclusion from caste of 
S Hinda for an alleged intrigue does not involve de- 
privation of his civil righte to hold. deal with, and 
inherit his property (Act XXI of 1850). Karv- 
THEDATTA alias PULLAKATT NEBLAKADAN NAM- 
Booval ©. Мата PULLAKATT Vassa Devan Naw 
зооры . . . Lind. Jur, N. В, 836 


409, —————————_Ezelusion from 
caste—Aot X XI of 1850.— Hold that the mere fact 
that the plaintiffs (whose right by near relationship 
to maintain the suit was established! are out of caste, 
and that the men of pure blood of their tribe do not 
feat with them is of itself no ground of exc'usion 
frm inheritance, в. 1, Act XXI of +850, having 
annulled any such disqualification. Taw Srixon о. 
Kouta . . . + + Е Agra,90 


410. Persone de- 
arended from +utcasts,—The doctrine of Hindu law 
that outcasts are incapable of inheritance has no 
bearing upon the case of the members of new families 
which have sprang from persons so degraded. TARA 
Cav г, Ress RAM . . . 8 Mad., 50 

A411, — ———————— Diresting of 
properfy —Ezclusios from саме. —14 is a general 
Tule of Hindu law that when the descent of an estate 
has taken place before the cause of excluson from 
caste has arisen, the estate ів not divested by the 
owner becoming an ontcast, An estate which a 
mother has inherited from her son is not divested by 
Tenson of her subsequent unchastity.  DzOKER г, 
kareme, a . G .9À9N.W.9801 


413, —_______———— Hindu becoming 
a byragee—A Hindu b-coming a byragee, if he 
chooses to retain powcssion of, or to assert his right to, 
property to which he is entitled, may be doing an 
act which is morally wrong, but in which he will not 
Ъе restrained by the Court, inasmuch as such an act 
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does not exclude him from any rights he may have 

in such property. JAGANNATH PAL г, BIDYANAND 

0 B. L. R., A. C., 114 : 10 W. R., 178 
TRELUOK CHONDRR v. SHAMA CHURY PROKASH 
[L W. R., 209 


413. Hindu becoming 
a byragee,—AÀ Hindu, by becoming a byragee, dovs 
not divest himself of all title in his family estate, 
whichon his death devolves on his heirs, and not on 
в kept mistress, although she may have performed his 
funcral rites on account of his being an outcast. 
KEOODERAM CHATTRRJBE v. BOOXHINER BOISTOBER 
[15 W. R., 197 
414. Act XXI of 
1850— Suit by person born a Mahomedan as rerer- 
sioner in a Hinds family.— Act XXI of 1850 dors 
not apply only to а person who haa himself or herself 
renounced his or her religion or been excluded from 
caste. The lutter part of в, 1 pretects any person 
frm having any right of inheritance affected by 
reason of any person having renouneed his religion or 
having been excluded from caste. This applies to в 
саве where a person born а Mahomedan, his father 
having renounced the Hindu religion, claims by 
right of inheritance under the Hindu law a share in 
his father's family. BHAGWANT SNG v. KALLU 
[L L. R., 11 ALL, 100 


(7) BEFUSAL TO ADOPT. 


415. Widow's refusal 
to adopt.—A widow's refusal to comply with в 
direction to adoptis no ground of forfeiture as rogards 
her rights of inheritence. Uxa Зонравг Danae 
о. SOUROBINEE DABER 

[L L. В. 7 Calc., 288: 9 С.І. R., 83 


(E) Онснавтит. 


See Cases "UNDER Нтхоо Law—Wmow 
—DISQUALIFICATION— UNCHABTITY. 


416. Mother, Un- 
chastity of.—The texts which pronounce that Hindu 
females are debarred from inheriting by unchastity 
are confined in their applicati n to the widow as 
such, and do not impose в condition on the succession 


of the mother. KOJIYADU v. LAKSHMI 
[L L. R., 5 Mad., 149 
417. Mothes — wn- 


chastity.—An estate which a m-ther has inherited 
from her eon is not divested by reason of her subse- 
quent unchastity. It is a general rule of Hindu law 
that, when the descent of an estate has takon place 
before the cause of exclusion fr m caste has arison, 
the estate is not divested у the owner bec ming an 
outcast. This rule w.uld not under Hindu lw apply 
toa wife who has become unchaste. But there is no 
authority to show that it does not apply to a mother. 
ГЕоквв e. Боокнрво . Зы. W., 361 
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418. Mothe?s un- 
Chastity—Inheritance to property of зет. —А 
mother, guilty of unchastity before the death of her 
son, is, by Hindu law, precluded from inheriting his 
Property. RAMNATH TOLAPATTRO v. DURGA SUN- 
раш Dest . . J LL, В. 4 Calo, 550 


419. —— —Daughter— 
Bengal school of Hindu law.—Accorüing to the 
Bengal school of Hindu law, a daughter who is 
unchaste is* precluded from inheriting the property of 
her father. RAMANANDA alias Hanis CHANDRA 
Cuownuay e. RAIKISRORI BARMANI 

[I L. R., 22 Calc., 347 

420. 


:Prostitutes— Law 
governing succession to her property.—A woman of 
the town who is a Hindu by birth doce not cease to be 
a Hindu by reason of her degradation, and sueccasion 
to her property is governed by Hindu law. Sanwa 
Mores ВЕЖА e. SECRETARY ОР STATR FOR INDIA 
[L L. R., 25 Cale., 254 


ЗС. W. N., 97 
HINDU LAW—JOINT FAMILY. 
Col. 

1. PRESUMPTION AND ONUS oF Рвоор 
as то JOINT PAMILY . . + 3524 
(a) ӨвхввАшҮ 4 3524 
(b) EVIDENCE or JorvTNESS 3534 
(0) EVIDENCE or SEPARATION — . 8541 

2. М№атовв OP AND INTEREST IN Pro- 
РЕВТҮ . H . . + 8551 
(а) ANOESTRAL PROPERTY . . 8551 
(b) Асегтввр PzorrzrY 3559 

3. Natuer ор отит FAMILY AND Рові- 
TION OF MANAGER . . + 3564 
4. Dears AND Jort Рампу Business 3667 
5. POWERS OF ALIENATION BY MEMBERS 3573 
(а) Малов . . с, . 3573 
(b) Parmer . .  . — . 5585 
(с) OTHER Mrw»mRS с. 3589 

6. SALE or Jom FAMILY PROPERTY IN 

Exzcvurion AND RiGHTS ор Pur- 
, CHASERS =, $ . * . 8600 
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—Mopz or EXECUTION — Jort Pro 
PERTY. 

See CASES UNDER HINDU LAW—ALIENA- 
TION—ALIENATION BY FATHER, 

See CASES UNDER Равтівв —Равтівз то 
Sorrs—Joint FAMILY. 

Bee CASES UNDER SALE IN EXROUTION oF 
DECRER—JOINT PROPERTY, = 
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1. PRESUMPTION AND ONUS OF PROOF АВ 
TO JOINT FAMILY. 


(а) бехивлил, 


Presumption—Parties not 
ing im Hindu country—Presumption 
governing family.—Per. Мтттев, J.—When parties 
Who aro not Hindus reside in a Hindu country, and, 
adopting the customs of Hindus, have lived as Hindu 
families do, joint in food and estate, they will be 

vercd by а Hindu law of co-parcenary, and the 
ба presumptions applicable to the position of a 
joint Hindu family will be applied to them. Abra- 
ham v. Abraham, 9 Moore's I. А» 195, and Vellai 
Mira Racuttan v. Mira Moidin Raruttan, 2 Май, 
414, followed. Suddurtonnessa v. Majada Khatoon, 
T. L. В. 8 Сас. 694: С. І. R., 808, explained. 
Achina Bibee v, Ajecjounissa Bibee, 11 W. R., 45, 
and Moonshee Sirdar v. Molungo Sirdar, 94 
W. R., 1, followed as to manner of dealing with 
evidence of joint ownership. RUP CHAND Cnow- 
DHBY v, LATU CHowDERY . 8C. L. R., 97 


2 Status of Hindu 
Jamily — Onus probandi.—The original status of all 
Hindu families must be presumed to be joint and 
undivided, The onus probandi is on those who put 
forward claims upon the basis of separation and 
sclf-acquisition, Вшавн KOONWAR v. BHAWANER 


1. 


Bursa NARAIN . . . . W.R., 1864, 1 
PaaNNATH CHOWDERY v. KAsHINATH Вот 
Cuowpnay . . . WR, 
Вкев NARAIN SIRCAB г. TERNOOWRIE NUNDER 
0 W. R., 816 
Мпмокиү ВноотА т. Gunea М№АВАТИ SHAHUR 
Вох . . . à А . ТУ. В., 834 
Моохүв SUBMAH v. Гомон SURMAH 
QW. R., 388 


KATTAMA NAUCHEAR v. RAJAH OF SHIYAGUNGAN 
[2 W. R., P. C., 31: 9 Moore's Г. А., 538 


Birzo РеввнАр MYTER с. Kena DEYER 


5 W. R., 82 

DHURM CHUND SHATEA v  RAJMORISHER 
Dzrss o 0. €. 5 W.R.,145 
Токнон CHUNDER v Морноо Моокнав 
Dossa . . . , BWR, 978 
SREENATE NAG MOZOOMDAR v. Мом MOmNER 
Dosa. . . . 6W. R., 35 
Nuwp RAM v. Сноотоо . » 1 Agra, 255 


Gang Barve PARAB v. Kawe Внтув 


[4 Bom., A. C, 169 ` 
Bar Maxoma о, Nanoraxpas KasnrpAs 
е [8 Bom., А. С.,1 
Suzo Воттон KooxwuR +. Gour ВЕНАВУ 
Внокт . . . . ТМ. В, 449 
Карна Вомон Коохроо e, Рноох Коомливв 
Bor. . © . .10 W. R, 28 


GOBINDNATH SBIN v. GOBIND CHUNDER SEIN 
к [10 W, R., 3038 
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1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY- continued. 
DRAROO SooXLAIN е. Court ор WARDS 
Ш W. B., 336 
Koons BRHARER PATTUOK г, бтлреғх PATTUCK 
(1 W. R., 361 


Prange LALL г. BUKHORER LALI 
(18 W. R., 194 
Ввозокати PAUL CHOWDHRY r. SRERGOPAL 
Расі Сножрнву . 12 W. В.,468 
ВнознЕ Монох Расі Свотонвт v, AUKIL 
CmvNDkR BANERJEE . . .25 W. R., 232 


INDER CooxAx Doss e. Doonan Сврновв Doss 
[18 W. R., 258 


18 W. R., 459 
ВАВООТАТЕ JHA e. Juma BUKSH 
[23 W. R., 116 


Внсаовстту MISRAIN r. DOMUN MISRER 
[24 W. R., 365 


Onus probandi.— 

снра of the Hindu law in a j int undi- 

T family is that the whole property of the family 

is joint estate, and the onus lies upon a party claim- 

ing any part of such property вв his separate сабаќе 

to establish that fact. GooPER KRIST GOSAIN r. 
ОохалрввАср Gosam — . 6 Moore’s I. A., 53 


4. Presumption as to 
property acquired while family is joint.—The 
mption is that all acquisitions made while a 
рату is joint are made from the joint funds, and 
the burden is upon the person who alleges that any 
perty is self-acquired to prove that allegation, 

Бено, Simon c. во Nazatw SiNOR 
(I. L. R., 8 Calc., 517: 10 С. L. R., 489 


SHIB PERSHAD CHUCKERBUTTY e. GUNGA MONER 
Гаваи . . . . . 16 М. R., 201 


5. Joint nucle us.— 
Where a family is joint and there із а nucleus from 
which property may be acquired, the presumption is 
that property acquired by any member is joint pro- 
pus and the onus is with those who alleze that 

is aclf-ncquired. Praw Kristo Mozoompar r, 
BHAGEERUTER GOOPTIA . . 20 W. R., 158 


JvoopuxsA DEBIA v. ROHTNER Denia. ROHINRE 
Desi v. DIGAMBUR CHATTERJEE . 83 W. R., 522 


6, —  — — Onus of proof—Suit for share 
of ancestral properíy.—1n a suit for a share of 
ancestral property, onus is on the defendants 
to prove their allegation of separation at в certain 
time, thoy having admitted that the family was joint 
up to that time, and claiming the property аз se- 
parately acquired subsequent to that date. Віввом- 
BHUR SIRCAR е, SOORODHUNY DOSSER 

W.R, a1 

‘TRExLOOHUN Вот v. RAJKISHEN te 


5 W. R., 214 


Droso Мотев r. TARACHAND PAL 
С 
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TO JOINT FAMILY—continued, 


i — Evidence of parti- 
tion of joint fumily—Presumption—Concurrent 
decision on fact—Practice of Privy Council— 
Ground of appeal.—In в suit to enforce an alleged 
right of one brother against another to separate 
proprictary possession of a share in joint family 
estate, the concurrent findinzs of the Court below 
were definitely to the effect that в partition had 
taken place, after which the brothers had been no 
longer joint as to their interests. The Courts had 
fully gone into the case on either side, receiving 
the evidence offered by either party, and they had 
considered the whole of Therefore, it could not 
be effectively urged, as в ground of appeal, that 
the Courts below, in coming to the above conclu- 
sion, had erred in putting the burden of proof 
unduly upon the plaintiff, or disregarded the pre- 
sumption arising from the original state of the 


family, Вам CHARAN e. Dest Div 
[L L. R., 13 AIL, 165 
8. — Suit for share of 


Joint property —Allegation of separation and ez- 
‘clusion.—In a suit for partition of joint family pro- 
perty, the defendants pleaded that the plaintiff's 
branch of the family had been separated more than. 
thirty ycars ago. The plaintiff proved that the 
family property was joint, and that he had 
in it. Held that under the circumstances it lay 
on the defendants to prove plaintiffs exclusion 
from the joint estate for more than twelve ycars 
and an pies sion known tote fuum JiVANBHAT 
v. ANIBHAT L. R, 29 Bom., 259 


Presumption 
—Evidence of separation.—Tho father and tho son 
under the Mitakshara law are in the position of в 
joint Hindu family, and where ancestral estates are 
admitted to exist, the presumption of law is that all 
the property they are in possession of is joint pro- 
perty, until it is shown by evidence that one member 
of the family is possessed of separate property. The 
burden of proof, therefore, ів on the member alloging 
sclf-acquisition. SUDANUND MOHAPATTUR v. SOOR- 
3O0MONRE DAYER A M . ПУ. R., 436 

This case went to the Privy Council, but it was 
decided on a point which made the decision of this 
point unnecessary. 

See Боовгомохив Dayne e. SgppAxUyD Moni- 
PATTER 13 В. L. В., 804 
[20 W. R., 877: L. R., L A, Sup, Vol, 218 


10. Presumption 
—Suit for share in joint property. 
the plaintiffs right to a share in joint pro- 

perties belonging t» a family subject to the Mitak- 
shara law, whero a part of the property sued for was 
admitted to be joint,—He/d that the presumption of 
Hindu law was that the residue of the property was 
also joint, and that the onus lay with the defendants 
to prove separate acquisition without the aid of joint 
funds, Whore the members of a Hindu family are 
living in a joint family-house, enjoying in common 
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1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY—continued. 
the produce of part of the joint property, the separate 
розиввіоп by any member of a specific portion of the 
joint property ought uot to be treated ав an exclusive 
от adverse possession against the other members. 
Hepa LALL Roy v. BIDyADHCR Roy 


[21 W. R., 348 

п. Presumpticn as to 
property being joint.—As & result of litigation, a de- 
cree was passed establishing the title of E as a 


by adoption to Z and a co-sharer of his family 
property; but по pessession was actually dirccted 
to be given to В except of the zamindari which was 
tho principal family estate, Subsequently an execu- 
tion-crediter of R took possession of two lots, which 
were no part of the zumindari proper, the one having 
been acquired as a separate inheritance by an ancestor 
and the other having been purchased by L in the 
name of the priest of the family. Held that R’s 
title to the two lots was the same as his title to the 
zamindari, and that the burden of proof lay upon 
those who insisted that the two lots did not form part 
of the jcint family estate. CHANp HURREE MAITER 


v. NonENDRO Narain Ror 19 W. В., 231 
12. Waste land— 
Self-acq w.—When waste land was taken up 


and cultivated by the father of an undivided Hindu 
family, and the question was whether it was family 
property or self-aequired,— Held that the burden of 
proof lay on those who asserted that it was self- 
acquired. SUBBAYYA е, CHELLAMMA 

[L L. R, 9 Mad.,477 


13. Presumpt i o n— 
Raj—Separate estate.—In the case of an ordinary 
joint undivided family the presumption wculd be that 
the property is joint, but where a d though 
admitting the family is undivided, contends that 
the family estate ів a raj and has always been held 
by one member separate and distinct from the others, 
who are only entitled to maintenance, the undivided 
n ture of the family alone on this contention can raise 
no presumption as to the joint nature of the estate 
во as to shift the burden of proof fiom the plaintiff 
to the defendant, в presumption inconsistent with 
the contention itself. But if under such circum- 
stances the head of the family alleges that he has 
made purchases in the name of a single member, and 
that allegation is traversed, the onus will be on tho 
party making the allegation to prove his case. RA- 
јвнрев PERTAB SAHA с. BEER PERTAB SAHA 

] СУ. R., 1864, 111 


Property origin- 
ally separate enjoyed in соттоп. Where property 
enjoyed in common by prreons capable of forming a 
joint Hindu family was in ite origin sepamto pio- 

rty, there is no presumption that such property 
Pas ‘subsequently become joint property. Mu/tayan 
Chetti v. Sivagiri Zomindar. I. Г. R., 8 Mad., 870, 
and Sivaganga Zamindar v. Lakshmana, I. L. Ru, 9 
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TO JOINT FAMILY—continued. 
Mad., 188, doubted. CHELIKANI VENKATARAM- 
ANAYAMMA GARU v. APPE Rav ВАНАРГЕ GARU 
[L L. R., 20 Mad, 207 
16. - —- Presumption 
— Purchase of property with joint fu Held by 
the majority of the Court (JAcksoN, J., dissenting) 
that the cxistence of joint family property being 
admitted, the presumption was that all acquired pro- 
perty belonged to the family, and that the onus was 
on the defendant in this case, who set up a plea of 
self-ncquisition, to prove that the jciat estate waa во 
small that, after providing for the maintenance of 
the family, nothing remained to form a fund fcr the 
purchase of other properties for the benefit of the 


joint family. Тавасновм MooxersEd w. Joy 
[ARAIN MOOKERJER . . . ЗУ. R., 296 
1e. д 

to hcuse built by member of j 

exclusive possession.— Whi 


claims an exch 
he ргсвитрії п of Hindu law against his 

s only if the family is joint, having posses- 
sion of jrint property. GUNGADBUR CHATTEEJER v. 
500820 Nauta CHATTERJER . 15 W. R., 448 


Loan extracted 
by manager of joint family— Prevumpticn.— There 
is no presumption that a loan contracted by the 
manager of a joint Hindu family has been contracted 
for a family purpose. Somu РАРМАМАВН RAN- 
ФАРРА ©. NARAYANRAO BIN VITHALRAO 

[L L. £, 18 Bom, 520 


18. Proof of separ 
rate acquisition—Adrerse possession.—Where both 
parties are descendants of the samo common ancestor, 
and plaintiff proves that the property belonged to 
that common ancestor, and separation between the 
parties has taken place within statutable limit, it 
lies on the opposite verty asserting it to be divided 
to show exclusive title by separate acquisition by 
some ancestor, apart from the right of succession by 
inheritance from the common ancestor, or в distinct 
severalty of interest und a clear adverse poescssion 
for more than twelve years, ВАІМЕЕ SING v. 
Внонтн Since . ж $ . 1 Agra, 162 


19. — — — — — — — Evidence as to the 
continuance of the joint holding of properiy—In- 
heritance and rurrirorship under the Mitakshara 
law.—A daughter in the absence of sons claimed to 
inherit, after the deaths of her father’s widows, 
estate which she alleged to have belonged to him 
separatcly. This estate had been at one time in his 
poss ssion jointly with his only brother, they baving 
been members of a joint family under the Mitak- 
shara. On the death of one of the brothers, who died 
before the claimant's father leaving sons, the latter 
became entitled thereto jointly with the survivor. 
In order to establish this claim to inherit her father’s 
share on his subscquent death, it was he/d that it 
was for her to adduce evidence that there had been 
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s separation between her father and his co-sharer or 
As the evidence stood, the inference was 


that the previous joint holding had continued till her 
father’s death. Parr Ков MAHADEO PERSHAD 
Smen . . Я . L. R., 22 Calc., 85 
L. R., 2l L A, 134 

20. Ecidenee—P o r- 


son claiming a share, Onus of proof as to—Pre- 
sumption as to property of member of joint family. 
—The plaintiff as а joint member of the defendant's 
family sued to set aside a release obtained from him 
by the dofendant and for partition, ete. The plaintiff 
was the son of one L, and the defendant was the 
plaintiffs nephew and grandson of L, being the son 
of T, an elder brother of the plaintiff. The plaintiff 
that L and his brother J were joint and had 
carried on a family business; that J died childless, 
and that on Z’s death in 1868 the whole family pro- 
perty passed into the hands of T, his eldest son, on 
whose death it came into the possession of the defen- 
dant as eldest male member of tho family, although 
belonging to в younger generation than the plaintiff. 
lefendant denied that any part of the property 

in his hands was ancestral property. He alleged that 
fhe property of мы selfracquired, and that Z had, 
by his will, devised the whole of his property, except 
25,000, to his son T (the defendant's father), 
on whose death it had come to tho defendant, Held 
that there was no evidence to prove that the property 
left by L at his death was joint property. It might 
be that Z was joint with hie brother J, but it did 


not follow they possessed joint rty. 
Although presumably every Hindu family is joint in 
food, worship and estate, there ia no presumption that 


every family posscsecs property. Unless there is an 
sdmitted nadens of Tamily ‘property, the onus of 
proof of the existence of joint property lies on the 
claimant. The plaintiff, alleging Wet thee qu joint 
me , Was boundto make out his case, which he 

todo. Тоогавтрав Торна г. Равмл 
Тиосир8 . . 1.1 В. 18 Bom., 61 


U — — — — — — — — Preawmption as 
to joint character of all property.—When a family 
is joint, it cannot be presumed that all the property 
in the hands of any member is joint. SADABURTH 
Рвввнар Sanco г. Lor? Ам KHAN. PHOOLBAS 
Коовв v. LALL Уосовззов Sant. BIKRAMJBET 
LALL г. PHOOLBAS Коовв. RAMDHYAN KOONWAR 


т, Рноогвав Ков . °. 14 W. R., 839 
Upheld on review . . . 18 W. R., 48 
32. ——— — Purchase from 

one mem) ‘otice of joint character of property. 


—Persumably, every Hindu family is joint in food, 
worship, and estate; and thie presumption applies in 
the absence of any evidence of a nucleus of joint 

Perty, and even without evidence that the family is 
undivided. A purchaser, therefcre, from one mem- 
ber of в Hindu family is affected with notice of the 


vou. 
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1. PRESUMPTION AND ONUS OF PROOP A8 
TO JOINT FAMILY- continued. 
claims of the other members Gosixp CHUNDER 
МООКЕВУЕБ г. DoogGAPERSAD Влвоо 

[14 B. L. R., 337: 22 W. R., 248 
Beer NARAIN MIRCAR r. TRENCOWRIE NUNDER 
(1 W. R., 818 

28. Sale and subse 
quent re-purchase by member of joint family.—The 
tule of Hindu law in cases of joint family property 
(i.e. that it must be presumed to be joint until proved 
to be the contrary) is applicable to а case whero the 
property has passed by sale into the hands of third 
parties, and has been redeemed by private purchase 
by one of the former sharcbolders. (овоо PaxsavD 
Roy v. Danes PzRsaCD TEWAREE . 6 W. R., 58 
34. Suit for joint 
property—Presumption.—In a suit to recover pos- 
session of a share of joint property sold in execution, 
On the ground that the judgment-devtor (plaintiff's 
brother) was the owner of only a portion, where 
defendant pleaded that the whole property had been 
made over by the grandfather, by в deed of gift, to 
the judgment-debtor,—Held that the plaintiff was 
entitlod to the presumption of co-partnership, and the 
onus lay with the defence to prove that tho property 
had passed absolutely to the judgment-debtor. бо 
PEB LALL е. Вноо\Ам Doss . . 13 W. R„7 


25. —— Presumption as 
to purchase of property.—When в property is pure 
chased ш the name of one of the members of a joint 
Hindu family, the presumption, according to Hindu 
law, is that it is purchased with money derived from 
joint funds. ВахЕЕ Маринов Boss v. Soopma 
Manaos Bose . .  .  . 9Hay,888 


36. — o ——— Presumption as 
to purchase of property.—The presumption being 
that an estate purchased by one of several Hindu 
brothers living in commensslity is the joint estato of 
all, if a plaintiff seeks to dispossces the other brothers 
under a title acquired from the brother in whose 
name the estate was purchased, the onus of proving 
that it was the sole property of such brother lies upon 
him, Ахохр Моном Вот г. Laws 

[Marsh., 169: 1 Hay, 874 


Мовоматн Das Вот е. GODA KOLITA 

(20 W. R., 842 

AU RC Purchase made 

when family is joinf.—Purchases made when а 
family is joint by individual members thereof are 
presumably made out of the common funds, and for 

the common benefit. And it is incumbent on an; 
member of the family alleging that a purchase РД 
whilst such family was joint was made ont of his 
separate fonds to establish his alleation hy prof, 
Harr Son г. Оавкк Since è . ЗМ. W., 808 
38. Separate acquisi« 
tion—-Preaumption.—The plaintiffs sued to have 
their rights declared under а mokurari-maurasi lease 
obtained by 1, father of the defendant, Lut it was 


37. - 
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1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY—oontinued. 


said with joint funds and for the joint family, which 
consisted of F and his two brothers, fathers of the 
plaintiffs, The defence was that the lease was 
granted to I after the dissolution of commensality. 
The existence of any nucleus of joint property was 
Held that, where one member of в joint 
found to be in possession of any property, 
the family being presumed to be joint in estate, the 
Presumption is, not that he was in possession of it as 
separate property acquired by him, but asa member 
of a joint family. Therefore, the burden of preof 
was on the defendant toshow that J had acquired the 
Property separately, and that it was property which 
could by law be treated as а separate acquisition. 
Tanvox CHUNDER PODDAR e. JODESHUR CRUNDER 
Kooxpoo 11 B. L. R., 193: 19 W. R., 178 

99. Purchase by гоњ 
Joint funds—Presumption—In the case of а 

chase by а son undivided in interest from his 

ther, the legal presumption, in the absence of evie 
dence to the contrary, would be that the purchase was 
made with the joint funds, NARAYAN DESHPANDE 
v. ANAJA DESHAPANDE I. L. R., 5 Bom., 180 


80. —— Purchase with 
joint funds—Execution of decree—A purchase by 
% member of a Hindu joint family with the joint 
fonds is a purchase on account of the joint family, 
and property so bonght may be taken in execution 
for a joint family debt, Bisszesum LALL SAHOO v. 
Тоснмевзов SINGH . . LB,61. A, 288 

81. Joint. property — 
Presumption that family ie joint,- The presump- 
tion of Hindu law is that every family is 
that all property posscssed by the family is joint. А 
member of an undivided family may, however, acquire 
separate property, but the burden of pro»f lies upon 
him to prove the independent character of the acqui- 
sition. The essence of his exclusive title is that the 
separate property was acquired by his sole agency 
without employing what is common to the family, 

foonst LILLA v. QOKULDAS VULLA 
x [L L. R, 8 Bom, 154 
Presumption ae 

Пу being joint— Joint enjoyment of property. 
ый condition. of a Hinda family being 
Joint, it must be presumed to remain joint, unless 
зоте proof of a subsequent separation is given; and 
where property is shown to bave been once joint 
family property, it is presumed to remain joint until 
the cortrary is shown ; but the mere fact of а family 
being joint is not enough to raise в presumption in 
law that property acquired by one member of that 
family № joint property. Where 4, as purchaser, 
claimed a share in property as being joint family pra- 
y,—Held that A was not only bound to show 
that the family was joint, but that the property in 
question became joint property when acquired, or 
that at some poriod since ite acquisition it had been 
enjoyed jointly by the family. Виго Goran Smax 


JARAN 81 
© BAAN TB. LE, A. C, 164; 10 W. В,10 


DIGEST OF CASES, 


сха ) 


HINDU LAW-JOINT FAMILY 

—oontinued. 

1, PRESUMPTION AND ONUS OF PBOOF АЯ 
TO JOINT FAMILY—vostinwed. 

83. Separate acquisi- 
tion.—In a suit by в purchaser to recover a share in 
certain property of one of three brothers, who were 
admittedly living in commensality, the plaintiff 
alleged the property was purchased by his vendor and 
the other brothers with joint funds. the defendants 
alleging that it was bought by one of them other than 
the plaintiff's vendor with his separate funds. Held 
the onus was on the plaintiff to show that there was 
a joint fund from which the property could have been 
purchased. Kumor Снохрав GHOSE e. Koons 
Lari Dave 

[11 B. L. R., 194 note: 10 W. E., 888 

34. Separate acquisi- 
tion Presumption—Nurlews.—Sembla—When pro 
perty has been purchased by an individual member 
of в joint Hindu family, the burden of proof is оп 
those who claim it to be joint property to show that 
there was a nucleus of joint property out of which it 
could have been . DzwowATE SHAW o. 
Новвухлвлх Зах . . 19 B.L. R, 849 


88. о 409696 in 
property, being considered joint.—Certain Hindus 

lescended from a common ancestor, after having lived 
in commensality and joint estate, separated, no deed 
of separation being executed or reservation expressed 
of any kind. About eleven years after, one of the 
parties to the separation sued the others, alleging 
that certain immoveable property, which stood in the 
name of the defendants or their ancestor, bad re- 
mained in the possession of the defendants on the 


allogation of exclusive purchase; but that it conld 
be proved to have been acquired by joint ancestral 
income during the time the family was joint. Held 


that the common presumption of Hindu law in favour 
of members of a joint family did not apply to such а 
ease, and it lay on the plaintiffs to sbow why they 
were silent so long. Where other property was 
роте to liavo been separately acquired by the mem- 
ers of the family, it was held that there was го 
more presumption of joint than of separate acquisi- 
tion, BapvL SINGH i SINGH 


W. В., 558 


зв. Purchase by 
Hindu widow in hush-nd’s lifetime — Preromphion, 
—Where the widow of one ef three brothers claimed 
two-thirds of a éelling-howse which had been the 
joint family property of tho three brothers, on the 
ground that one-third fell to her ae widow of the 
deceased and mother and guardian of his son, and 
that she had pnrehased the other third share from 
опе of the brothers out of her own stridban during 
the lifetime of her hushand,— He/4 that, though it 
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valid instrument duly conveyed it to her and made 
it her property, Goxzem JUNONE DEBIA ғ. BrRE- 
ss; Doon. . . . 95 W. R., 176 
эт. Proof оў sepa- 
rate acquisition in joint family.—Where the 
members of а joint Hindu family derived consider- 
able property from an ancestor after whose death 
these members of the family lived long together, the 
purchases of the property in dispute by the plaintiff 
could not be treated as his separate acquisitions made 
from the money which had come to him with his 
wife, and by means of funds arising from that money. 
KRISTNAPPA CHETTY ©, RAMASAWMY IYER 
[8 Mad., 25 
38. 


„3 Separate аодші- 
sition—Purchase in name of sos.— Whore the ances- 
tor of в joint Hindu family purchased a property 
in the name of his youngest son, the onus was held to 
be on those claiming under the youngest sn to prove 
that the property was his scparate possession. JOY- 
NARAIN Roy e. PuxogaNUND . W., R., 1864, 10 
39. Purchase in namo 
У гоњ — Presumption. —When a father and son 
уе as a joint family, and property was purchased 
fn the name of the son, the presumption is that the 
Property was joint estate, and purchased in the name 
of the son with a resulting trast in favour of the 
father. The burden of proving that it was separate 
‘state is on those who claim it assuch. POORNIMAH 
Cnuowpnmam e. Droroprs Dossss 
[W. R., 1864, 108 
40, — — —— — —— — — Presumption оў 
Joint property—Cesser of commensality.—Suit to 
‘obtain a declaration of the plaintiff's right to a share 
ofan estate which he claimed to be joint family 
property and to bave his share allotted to him; the 
'endant contending that it was not joint property, 
but separate acquisition after the separation of the 
family. Held that the cesser of commensality was 
only material to the determination of the issues in the 
case in so far as it removed or qualified the presump- 
tions which the Hindu law might otherwise raise, 
that an acquisition made in the name of an indivi- 
dual son of the family was made by the head of the 
family and as part of the family estate, and that, 
though & cesser of commensality had taken place, the 
Property claimed was joint family property. ANUN- 
DXE Koowwar n. Кивроо LALL 
[14 Moore's I. A., 412: 18 W. R., 69 
41. — Ancestral pro» 
perty—Burden of proof where property alleged to 
be ancertral—Property derived by asim from his 
smother where it criginallu formed part of Ma 
ers exote,— Where a Hindu by will leaves 
‘Property to arother which is afterwards alleged to be 
‘ancestral by members of the testator’s family, the 
burden ef proving it to be ancestral rests on the 
plaintiffs. There is no presumption of Hindu law as 
to ite character. NANABHAT GANPATRAY DHAIRYA. 
VAN о. ACHRATBAD . . L L, R, 18 Bom., 128 
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1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY—continued. 
(b) EvIDENOE o» JorwrNESS. 

42. Presumption of union— 
Near and remote relationship of members,—Pre- 
sumption of union in a Hindu family is stronger as 
between brothers than as between cousins, and the 
presumption is weaker the further from the common 
ancestor tho descent has proceeded. Мово Vianva- 
NATHE е. GANESH VITHAL . ` i, 


48. — — —- Commensality — “ Ijmalee,” 
Meaning of.—The word *ijmalee" expresses joint 
tenancy, even where commensality is not implied. 
РЕАВЕВ Monge BIBER v. MADHUB SINGH 

05 W. E. 98 


44, — — —— — — Evidence of joint 
oecupation.— Where part of the family y is 
proved to be joint, and the members live in commen- 

itv, there is a very warrantable presumption, 
according to Hindu law, tbat the family is joint. 
отам Mustapa KHAN е, Saxo SOONDURRE Ei 


MONER $ * . . . 15 W. Rọ 


45, — ——— — Опи probandi 
—Preaumption—The mere fact of а Hindu family 
living in commensality is not sufficient to raise а 
presumption of their property being joint. The 
existence of joint funds out of which the property 
might have been purchased must also be proved to 
raise the presumption of the property being joint. 
Bangma Pmasuap Dey e. DEAgMA Dast DEBI 

(88.1. В. А. C,124: 11 W. R., 409 


46. Possession аг 
between brothers and sistere. in native families 
—Eridence of anjoyment of income.—In dealing 
with the question of possession as between brothers 
‘and sisters in native families regard must be had to 
the conditione of life under which such families live, 
and to the fact that in meh families the management 
of the property of the family Is, by reason of the 
seclusion of the female members, ordinarily left in 
the hands of the male members. Im the case of such 
families slight evidence of enjoyment of income 
arising from the property is sufficient primd facie 

of possession, Раза? Karim v. Umda Bibi, 
AIL, Weekly Notes, 1884, 171, referred to, INAYAT 
Hosen о, Ам Нових . L L. R, 20 An, 198 


47. Presumption 41 
joint ownership, —There can be mo presumption 
joint ownership from tbe mere fact of commenaality. 
ніхт (HUNDER GHOSH е. KooNJLALL Dave 
(11 B. Г.В, 194 note : 10 W. R., 383 


48. Purchase—Pre- 
sumption arising from commensality—The mere 
fact of one person living jointly or in commensality 
with others affords no presumption that property 
purchased by that person was purchased with the 
joint funds, Квівто Сномрёв KURMOKAR v. 
EUGHOONATH KURMOKAR 

(12 B. L. R., 352 note: 10 W. R., 828 
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42. Suit fer posres- 
sion of property alleged fo be join'.—ln a mit to 
establish the right of the plaintiff's jud; it-debtor 
fn certain lands in regard to which a claim was aet. 
up in the exccution stage on the ground of their being 
aclf-acquired property, it was held that the plaintiff 
having proved commensality and joint trade, and tho 
existence of some property in the family brfore 
‘separation, the oua was on the defendant to rebut the 

im4 ‘acie case made out. CRUNDRO TARA РЕНА 
т Всквн ALI . . . . ПУ. R., 305 

50. Son-in-law 
merely 14 е of fat- er-in-law. - The pre- 
sumnpiion of Hindu law as to joint rroperty cannot 
apply in a case where the property is claimed throngh 
а воп-і merely living in the honsc of his fat er-ine 
law and not stown to be join. in family or funds in 
any legal sense. Юоззвв Мохив Псввяв г, RAM 
Cuanp MOHUR . . . ТМ. В. 249 


51. Business with joint funds 
carried on by members of family—Fstablish- 
ment of busi Self-acquired property —Гағі- 
nership—Onus probandi.—D, one of five brothers, 
constituting an undivided Hindu family, but having 
no anecatral estate, acquired personal property, with 
which, with the aid of his brothers, he established 
and carried on a banking business at five different 
places, Such cireumstanecs, under the general prin- 
ciplesof Hindu law, he/d to constitute a joint family 

roperty in which the brothers were entitled to share, 

‘he burden of proof that such was only an ordinary 
partnership and not a jointly-acquired family pro- 
perty lies on the party claiming it to have been se- 
paratcly acquired, RAMPERSHAD TEWARRY r. SREO 
Cavey Dass. Saro CHURN Doss v. RAMPERSHAD 
TEWARBY. TROOKRA 9. RAWPERSHAD TEWARRY 

[10 Moore's L А., 490 

53. Use of names of all mem- 
bers in deed of purchase— Presumption o 
joint property. —W here it was admitted that in the 
title-deed, by which certsin property in dispute was 
had, the names of all the brothers ina Hindu family 
were used as purchasers, and that in subsequent pro- 
ceedings (mutation and partition) before the Collec- 
tor the names of all the other members were similarly 
uscd as owners,—He/d that there was вил cient 
ground for presuming joint property until the con- 
trary was established. Latta KALEE SAHOY г. 
LALLA KUMLA БАНОХ . 24 W. R., 351 


63. - Payment of a joint jumma 
—Possession—Joint possession, Evidence of— 
The mere fuct that a joint jumma is payable to Gov- 
ernment is not evidence of joint possession, SUR- 
BESHUR MUSTOFEB r. RAMLOCHCN CHCCKERBUT!Y 

(2 Hay, 81 

54.  .— —- Payment by one brott er to 
another without receipt--Presumption of 
joint property—Onus probandi.—The fact of one 
brother (plaintiff's husband) remitting certain sums 
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of money to another brother (defendant) and no 
recita being taken for them, and ro accountability 
being stated, leads to the conclusion of the brothers 
being joint in property sudin mess. Per MARKBY, 
J.—So also the fact of the two brothers being sued 
jointly upon a bond given by koth, and of defendant 
discharging the debt alone, raises the presumption 
that the defendant discharged the debt out of the 
joint funds. Hcmrsm CHUNDER MOOKERJEB с. 


Мокнорл DrBIA А . 17 W.R., 565 
55. Separate debts contracted 
by manager— Presum,ticn that debt is joint.— 


The condition of a Hindu family is primd facie joint, 
and therefore property held by the managing mcm- 
ber of a Hindu family is primd /acie joint; but as 
thero is rothing to prevent the individual managing 
member from contracting debts on bis own account, 
there is no presumption thit a debt contracted by 
hi joint. Ѕомков Ренвнар є. GOURY Рав. 

б LL.B, 5 Calc., 821 


56. — — —— Presumption ав to nature 
of property where the famiiy is joint.— Where 
a plaintiff's family is admitted or proved to be в joint 
Hindu family, but there is no direct evidence as tothe 
nature of the debt claimed by the plaintiff, the pre- 
sumption is that it ія а family debt. JaGMOHANDAS 
KiLABHAI т. ALLO MARIA LUsKAL 

(I. L. R., 19 Bom., 338 


57. ———-.—— Presumption as to nature 
of debt where the family is joint.—Where a 
debt advance from the funds of a joint Hindu family 
and due to that family is a bond-debt, it is not neces- 
sary that it should appear in the bond that the 
funds were those of в joint family. Jagmohandas 
Kilabhai у, Allu Maria Duskal, I. І. B., 19 Bom., 
838, followed. PATESBURI PARTAP NARAIN SINGH v. 
BHAGWATI PRASAD L L. В,, 17 All, 678 


58. Possession of tank—Pre- 
sumption from previous possession—In a suit to 
recover & share of a tank, on the allegation of ite 
being joint family property,—Held that the mere 
fact of plaintiff's having at some previous time been 
in possession could be no proof of his title or shift 
the onus on defendant. Нонівн CnvNDER Внот- 
TACHARJEE ғ. NUFUR CHUNDER KOOER 

[9 W. R., 461 


59. Onus probandi—Suit for 
possession of joint property. — Where a party sues 
fora moiety of certain property on the ground that 
it is joint property, the onus is on him to prove that 
the property is joint, failing which his suit is liable 
to be dismissed. SooBHUDRA DOSSEB r. BOLORAM 
Deway 

[W. R., Е. B., 57: 1 Ind. Jur., О. 8., 82 

60. —---——— Suit for property 
acquired from proceeds of alleged. joint trate— 
In suit for property acquired from the proceeds of 
an alleged joint trade, the joint character of which is 
neither admitted nor proved, the onus lies in the first 
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instance on the plaintiff, who is not entitled under 
the circumstances to the ordinary presumption of 
Hindu law arising from the existence of j: int fanily 
estate. Hvxism CHUNDER Dass г. боскев PER- 
SHAD CHATTERJEE 16 W. R , 163 


2 Eridence of 
separate acquisition. — The plaintiff sucd for parti- 
tion of certain property, alleging it to be joint fan Шу 
property. It consisted of в louse in Bombay and 
certain ficlds at Vavla in the Thana District, outside 
the jurisdiction of the Сот. Ав to the house in 
Bombay, the first defendant alleged that it was 
his self-acquired property ; that he had purchased it 
in his own name in 1863 out of his private fun 
that there were no family funds, and that neither hii 
father nor his brothers (the lattor of whom were 
then very young) were in в position to contribute 
anything towards the purchase; that by his invita- 
tiou his father and brother had lived with him in the 
house; that his father had died (hen and that one of 
his brothers had subsequently feft the hcuse and 
with his family had gone to reside elsewhere; that 
the plaintiff (the youngest brother of the first 
defendant) had continued t» occupy а room in the 
house by the first defendant’s permission up to the 
date of suit. The plaintiff, on the other land, relied 
on the fact that the house was purchased and used as 
в family residence, while the father and sons were all 
living in union; that it was bought in the name 
of the eldest son (defendant No. 1), who was then 
the manager of the family; that the fatber lived 
and died thore; and that he himeclf (the plaintiff) 
and his family had continued to live there, even after 
he had separated in food from his br;ther (defendant 
Хо 1). Held that the heuse was liable to partition. 
No doubt, the onus of proof was upon the plaintiff. 
The facts, however, proved by him or admitted by 
the first defendant raised a strong presumption that 
and against it thero 
* statement that the 
But there 


[I. L. R., 28 Bom., 022 

63. — — suit for porti- 
tion—Plea by defendants that some of the prcper!y 
im suit wae their self-acquired property.—In в 
mait for partition of pr-perty alleged to be the 
property of a joint Hindu family, of which the 
plaintiff was a member, the defendanta, while admit- 
ing that mme of the property scheduled in the plaint 
was joint property, pleaded that the bulk of thi 
у in suit. of which thay were in poss s'on, wns 

ther own sf-cqnired property. H-l/ that the 
burden of proof was on the defendants to show that 
such property was thir sclf-acquisition. Grj-n ‘ar 
Singh v. Sardar Singh, Weekly Notes, A'l 186, 
798; Dhurm Das Pandey v. Shama Soondri Dibiah, 
$ Moore's I. A, 229, and Gobind Chunder Mookerjee 
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v. Doorgapersaud Baboo, 14 B. І. R, 837: 
22 W. R., 248, referred to. Клинта LAL e. Ривг 
Das - ^. . LLB, 88 All, 141 


63. -—-——— -~ Joint property, 
Snir to recorer—Onus of proof—Limitation Act, 
1877, acts. 127, 144.-- The plai 
in certain property on the al 
tor К aud the defendant's ancestor А were utrrine 
brothers who, while they were living in commensality, 
purchased the property in question with their joint 
funds in the name of R; and that subsequently 
К left his home, and then his daughter, the 
plaintiff's mother, enjoyed the property jointly wit 
R until her death, when the plaintiff succeeding to 
his right and intercst applied to have his name regis- 
tured as в joint proprietor, but his application was 
refused; hence this suit. The defence was that R 
bought the preperty in question with his own funds 
after he and his brother X had separated ; that R, and 
afterwards the defendants, had been in exclusive 
possession for more than twelve years; and that the 
Suit was barred by limitation, Held (reversing the 
judgment of Frito, J.) that the onus was ou the 
plaintiff to prove that the property was joint pro- 
perty. Before a plaintiff can bring his case within 
art. 127 of Sch. II of the Limitation Act, 1877, 
it is incumbent on him to show that the property 
in which he secks to recover a share is “joint 


property.” Овнот CHURN @новв e. GOBIND 
CaUNDER DEY . Н E., 9 Calc., 287 
64. Suit for possess 


sion of property alleged to have been juint family 
voperty—Separaticn—Burden of proof. —lhrce 
ethers, M, P, and H, once constituted a joint 
Hindu family. Aftor the death of all of them, 
vhe descendants of M sued the descendants of H, 
in «ffcet to obtain their share of the property which 
had been of Pin his lifctime, In their plaint they 
alleged that the family was still joint. By their 
evidence, h wever, they set up a separation between 
themselves and H shortly after the death of P. 
The defendants, on the other hand, alleged that 
some twenty or twenty-five years before suit, after 
the death of M, there had been а separation between 
the plaintiffs on the one side and P and H on 
the other. Held that, the plaintiffs having set up 
в case which was inconsistent with the presumption 
of the family remaining joint, it was for them to 
prove that the separation to k place as they 
Obhoy Churn Ghose У. Gobind Chunder Dey, 
І. L. Е., 9 Cal^., 937, referred to. Вам GRULAM 
бінен г. BAM Ввнавт SINGE 
(LL.B, 18 All, 00 


continue to live together, and that their shares 
become mixed, docs not conclusively constitute а 
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state of re-union between the father and the minor, 
Dat is evidentiary matter only to prove the re-union. 
Kora Вов Vmara ©. Kora Снграрра Vu- 
THAMULU Mad., 235 


66, —— Separation and 
partition as far as ons member is concerned, Where 
fhe partition of a family property is made simply for 
the purpose of determining what the share of one 
member is, and after his secession the other members 
continue to live together and mess together, remaining 
to all intents and purposes as they were before, 
these others must be presumed to have re-united. 
Ратамвив Durr e. Новвівн CRUNDER Dorr 
(15 W. R., 200 


See Japos Сноковв Өновв е. Мотив LALL 
Guos . . . . . 1 Hyde, 214 


67. ———— Branch of family remaining 
joint after separation—Onwe of proof— Pre. 
sumption as to branch of family remaining joint 
when separation has taken place between it and other 
branches of joint (e AE branch of a family, 

гове original has been divided, may continue to 
bes family within the meaning of the Hindu 
law, subject to all the presumptions arising from that 
state, and when such a state of facts c D 
of proving В separation is on those who allege it, the 
presumption still being, in the absence of such proof, 
{hat the branch of the family remained joint amongst 
fhemeclves. Bata KRISHNA NAIK с. CHINTAMANI 
Nux. . . LL. Ru 18 Cale, 268 


by one member of portion of joint propert 
sont, Although the members of а joint tin 
Rave all, in strict law, a right to participate in ever 
portion of the joint property, that right may be modi- 
fied by the conduct of the part , i 
cular member is allowed to retain ke pos 
garden and to improve and beautify it and to adapt 
Рю his own purpose. COLLECTOR OF 24-PERGUN- 
mans oDuwaxaeH Вот CHOWDEEBY 

[31 W.R., 223 


69. Purchase of property by 
one member penami—Presumption.—Property 
purchased by в member of an undivided family with 
Tronoy belonging exclusively to himself is his separate 
acquisition in which the other members are not 
entitled to share, Воомшот Lart r. DEwxEE 
Монрон Шыш . Я . 19 W.R. 229 


70. Support of relatives and 
payment ef marriage expenses— Presumpfion. 
—If the pfoperty is separate, the presumption 
operates no longér, end 


degrees imposes а moral duty, though not a legal 
duty, towards devendent relatives. The support on а 
Liberal воще of poor relatives and even payment of 


their marriage expenses aro not in themselves without 
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1. PRE .UMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY — continued. 

cther evidence prof of a jit family. 
uua r. Gorinas сша I. L. R., 8 Bom., 154 
т. Evidence rebutting рте- 
sumption—Eaveption to rule of onus in Hindu 
jornt family —Admitted partition or non-acgwisi= 
Jiom with joint funds.—Alt: ough Hindu law pre- 
fumes joint tenancy to be the primary state of а 
Hindu family, and the general rule is that the 
burden of proof that partition has taken, place lies 
upon him who вавегія it, there are exceptions to this 
general rule, e.g., when it is admitted or proved that 
Property in dispute was not acquired by tho use of 
Patrimonial funds, the party alleging euch property 
So, too, when 


Moot 


one of the members of the family after such parti- 
Von, is liable to be partitioned, to make geod bis 
allegation by prodf. NARAYAN 

Maxonva >. > c 1 


па ————————— 8: for pro- 
geri y after separation,—A$ter a general separation in 
Food end a partition of estate, and after the brothers 
have commenced to live separately, if any one 
them comes into Court alleging that a particular 
portion of property originally joint continues te 
Pemain so, the onus of proof lies on him. Raw 
бовікр KooxD v. Hossein ALI W. B., 90 
Рввм Снохр Dan о. DARIMBA DEBIA 
(15 W. B., 338 


73, — Evidence to м 
зы. — When the presumption or joint property in в 
int Hindu family is rebutted by production of an 
Exclusive and separate title, the party agsinst 
whom such a title is produced is ‘bound to show that 
{he title is not really exclusive and separate, LOKE- 

мати SURMA c. OoMA МотвЕ DEBEE 
[1 W.R., 107 


q4. — Allegation of 
i ion.— Plaintiff alleged 
TRA whe and her deceased husband'e minor brother 
Pad, with his other three surviving brothers, held 
joint possession, but that these three had. wrongfully 
199 the land to the other defendants, and she prayed 


twelve years m possession. Held that tho onus lay 
on the plaintiff, who would have to show not only 
that she represented one of the heirs of her husband's 
father, but also that the land in dispute was part of 
the estate left by the father at his death, PROOKUM 
Panpgy v. SOOKKIA · . l0W.B, 


в Partial separa 
вах "Tho presumption of Hindu law that Sully 
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TU JOIN FAMILY —continued, 

remains joint until a separation is proved is not ap- 
pheable whero it is admitted that a disruptios of the 
unity of such family has already taken place ; a pre- 
sumption under such circumstanc:s canno: aris» as to 
whither the othcr members of the family remsined 
joint or became separate. Варна Cavan Dass 

v. Keira Sinpav Dass 
[L L. R, 6 Calo., 474: 4 С. L. R., 428 
тв. Onus probandi 
— Division of property.—In the case of an ordinary 
Hindu ‘family Tho are living together, or who have 
their entire property in common, the presumption is, 
that everything in the possession of any one member 
of the family belonzs to the common stock. The 
onus of establishing the contrary reste on bim who 
alleges seperate property. But this pres mption 
docs not arise where it appears that there has been а 
division of the family property and a separation in 
the family, all the members of which are living 


separately. Влиноо v. КленЕв RAM 
L. R., 3 Calc., 315 
TI. Onus probandi 
Where plaintiff, a member of а Hindu family, suing 


for в division of the family estate, admitted on the 
face of his plaint that he had taken р secsaion of part 
of the family property, and for sixteen years lived 
separate, the omus probandi lies on him to show that 
the circumstances under which he became possessed 
of the portion of his property were consistent with 
his statement that the family remained undivided, 


SoxAxGOUDA BIN DAJAMANGOUDA v. BHARMAN- 
G0UDA . . . . , Bom., 43 
(с) Eviparon o» SsrigATIOX. 

18. Character of proof—Evi- 


dence to rebut presumption of joint property.— 
Character of “strict proofs? which an auction-pur- 
chaser of the rights of one member of a joint Hindu 
family can be expected to give, in order to rebut the 
presumption in favour of joint estate in a joint 
Hindu family, LALLA Звввонов NARAIN v. LALLA 
` . 8 У. R., 204 
Portions of estate held in 
severalty—Evidence to rebut presumption of 
joint property.—8o long se no partition of a joint 
del p proved, the presumption is that the property 
is joint. The fact that certain parcels are admittedly 
held in weveralty does not rebut the presumption 


as regards the rest of the joint estate. SREEBAM 
@нозв v. Sasa Nata Dorr Онотрнвт 
(7 W. R., 451 


80. Separate occupation of por- 
tions of dwelling-house—Eridence to rebut 
sumption of joint property.—Where there is 
joint occupation of some portions of a joint family 
dwelting-honse, ‘and the scparate occupation of other 
portions of the same property appears to be merely 
Permissive, such separate occupation does not neces- 
sarily imply that the properties occupied are separate 
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properties. (eid Laut SINOH с. Mora и Narane 
Guoss z 14 W. R., 434 


Ө — — Oceupstion of separate 
house—Presunptian as to commensality.—The 
mere circumstance that оле of several brothers of a 
Hindu family o-eapied в sepirate dwelling-house 
docs not rebut the presumption of the family being 
joint, if it appear that thoy dealt with tho family 

roperty ав joint property, Betas Ковв e. 
BuowimesBüxeu РУ Moreh, 64d 


82. Separation in mess—Pre- 
sumption of joint property.—Mere separation in 
mess is not sufficient to rebut tbe presumption of 
joint property arising out of nucleus of joint pro- 
perty. Bangs MADHUB MOOKERJER +. Внлао- 
purty CHURN BANERJEE . 8 W. R., 270 


— Separation in food and resi- 
dence— Presumption Г separation in estate, —Sepa- 
ration in dwelling and food would give rise in Hindu 
law to а presumption of separation in estate. The 
evidence of members of the family would be the best 
evidence ва to whether the parties were joint or 
separate; the account books would be simply corro- 
borative. JAGUN Boom v. Вооноокомром LALL 
Sanoo . . . 10 W. R., 148 


Ва А in dwelling, food, 
and business—Presumplion of separation im 
esta/e.—Notwithstanding separation in dwelling, food, 
and business, members may yet be joint as to property. 
SHSRAJOODDERN AHMED v. HOREL BIN 2H 
(25 W. В, 116 
85. Separation of shares—Pre- 
sumption of joint family, -Proof of separation of 
shares is not sudicient to rebut the presumption of the 
joint character of a Hindu family or to shift the buz- 


den of proof. Вшавн KOONWAR о. BHAWANEN 
Bugsa Nasaiy . > . W.R.,1864,1 
86. Use of one name in gom 


ments—Presumption of sole proprietorshi 
a Hindu family where commeneality i in admitted rs 
mere use of one brother's name in documents relati: 
to the property affords no presumption whatever 
such brother being the sole proprietor. Кавним 
Комть бімен v. Јахокив DASSRE 
[l Ind. Jur., O. 8., 28: W. R, F. B., 8 
Jaxoxzz Ооввв v. Kisto Комог SINGH 
[Marsh., 1: 1 Hay, 20 
Оввга SINGH о. TOOFANEE SINGH 
П W. R, 807 
87. Deed providing ponerate a0. 
тай ren. of ports he fact 
of the members of two branches indu family 
being separate in food and worship is quite compatible 
with ther never baving been separate in estate, A 
document providing separate house accommodation for 
the members of each of the two branches points 
rather to a divisioa of enjoyment than to a division of 
ownership or estate. The abseuce of attestation by 
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Caste-men to documents by which a Hindu affects to 
deal with his property as though he were in 
estate is a circumstance which throws suspicion on 
the truth of an alle; paration, as the presence of 
such would be satisfactory evidence of & state of 
things generally believed to be true wt the Ише, 

CHHABILA MANCHAND г. JADAVBRAL 

[8 Bom., O. C., 87 
88. Separation in food and 
habitation Separation of joint samily, Evidence 
of-—Althouzh в family may be separate in food and 
habitation. it may still be joint under Hindu law, 
if the family property be joint. In this case there 
was held to be uot suthcient evidence of separation. 

Ранвотту COUMAR r, SUDABUT РЕНВАЮ 
[3 Hay, 315 
—— Separation in residence and 
transaction of affuirs—Eridence of partition.— 
ee of some separation in residence, separate 


E in recent years, are not en tficient to prove divisi 


KRISTNAPPA СНЕТТУ г. RAMASWAMY D 
(8 Mad., 85 
- Separate appropriation of 
profita —Ecideme of partition. —Bcparate appro- 
pristion of profits would in some cases be very good 
evidence of а tacit agreement amongst the members 
of a joint Hindu family, to hold their property 
accordiug to their separate shares, CHYET NARAIN 
Suveg c. BUNWAREE SINGH . 99 W. BR, 895 
91. — Alienation of share of one 
member — Proof of separation in estate.—The шеге 
fact of опе of several co-sharers alienating his share of 
the property is no proof of separation in estate. 
‘TRezlocuvn Koy г. ВазклвнЕх Rox 


[6 W. R, 214 
92. Portion of estate sepa- 
rately held — Long separate possession. —Tho acts 


of different mcnburs of a family in allowing separate 
portions of the banks of a tank to bo held severall 

for so long a time that uo onc can tell when such 
possession began, constitute a separation of the land 
Which cant be disturbed st the instance of one 
member without proof that he hae joiutly ог other- 
wise held posscssion of the lauds in question within 


twelve years, SURBESSUR METHOOR r. GOBSAIN 
Doss Метноов B 17 W. B., 210 
93. Incomplete separati 


Absence of separate enjoyment through opposition 
of co-tharer.—Where the surviving sharer in an estate 
sought to be put in possession of his co-sharer’s рог. 
tion, as manager on behalf of the latter's widow, on 
the ground that, thouzh the deceased co-sharer had 
made efforts to reduce his share to distinct posecesion. 
those efforts had not oce completely successful whou 
ho died, and he contd not therefore be said to have 
had в separate enjoyment of the sid share,—Held 
that, as the deceased co«shwrer had доле all that 
was possible to obtain separate pomession, and it 
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was only the opposition of tho plaintiff that had 
obstructed him, it would be allowing plaintiff to benefit 
by the wrong he had done to give him possession; 
that the co-sharers must be held to have separated, 
and that the share of the deceased co-sharer must be 
held to have passed to those to whom, though not his 
immediate heirs, he had been taking steps, when 
he died, to devise the possession of it. Јох NARAIN 
Grmi с. бошток Снонрев Myren 96 W. R., 855 


94. — — Management by one 
brother— Presumption of property being joint.— 
Whore property ia not expressly shown to be separate, 
the presumption of Hindu law is that it is joint, 
and when one brother has managed the property and 
made collectious and acquired property out of such 
collection, he is accountable to his other brothers who 
are entitled to share iu the property so acquired. 
PRANKISHEN PAUL CHOWDHRY о. MorHOORA MO- 
HUN PAUL CHOWDHRY 

[1 Ind. Jur, N. 8, 78: 5 W. R., P. C, 1l 
10 Moore's L A., 408 

95. Record of proprietorship 
in one name—Purchase from one member of 
famil y.—The mere fact of the name of the ofthe managing 
member of a joint Hindu family standing as the 
recorded proprietor of an estate is not per se sufi- 
cient to give title to а purchaser for valuable con- 
sideration from him, unless at the time of the pur- 
chase the purchaser was ignorant of the real state of 
the family, and was really led by that circumstance 
to believe that the recorded proprietor was the sole 


owner, GOUR CHUNDER Biswas ©. GREESH CHUN- 
pee Biswas . . . ТМ. Е., 120 
Property standing in name 


$6. — — 
of one member—Separate pi io» and ao 
quisition.—The mere fact of certain property standing 
in the name of one member of a joint family is 
no index to the real owner, nor is the existence of 
a separate possession any evidence as to separate 
acquisitions, unless such separate possessor can prove 
consent of the other sharers to his keeping в separate 
account, LALLA BEHAREE pun v EI. Морно 
PzBSAUD . . e . W. B., 68 
RUNJEET SINGH v. Маро. Au. 
97. — 
of one name— Presumption as to property being 
—D, claiming as a widow of A, brought а 
of ejectment inst the sons of 4’s reped de- 
ceased. D admitted that the property bad origi 
boen the joint ancestral property of 4 and his brother. 
Heid that the mere appearsnco on the face of 
the revenue records that A was sole owner was 
not sufficient to rebut the presumption of Hindu law 
that the property remained joint. JussooxDan с, 
Азорнід PERSHAD è . Jur., N. 8., 261 


SHIBOSOONDERY АЕ. v. Rakuat Doss Smear 

.В.,88 

Мок МоніквЕ DABEE с. SOODAMONEE DABEE 
W.R, 81 
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98. — —— Defnement of shares in 
Anoestral property.—A four-aona ancestral 
share in a zamindari village was owned by two 
brothers, in which the share of Æ, son of опе of the 
brothers, was one-half, the remaining half being the 
share of the plaintiffs, the descendants of the other 
brother. In the village records there had been a 
definement of shares followed by entries of separate 
interests in the revenue records, and since 1264 
Pasli the two plaintiffs had each been recorded as 
the owner of а one-anna share and Я of a two-anns 
share thereof. The entire four-anna share had been 
in the possession of mortgagocs from the year 1844 
excepting the sir lands of which Н held рагу 
his own share, viz. 10 bighss. On the 4th July 
1883 H executed a deed of gift of his two-anns 
share in favour of the defendants, and caused muta- 
tion of names to be made in their favour, surrender- 
ing to them at the same time possession of the sir 
land. Н died on 81st January 1884, leaving neither 
son, widow, nor daughter, and the plaintiffs were his 
heire-at-law. They brought this suit to set aside 
the deed of gift and for posession of the sir land 
from the defendants. The suit was dismissed 
the Court of first instance, and oi 
trict Judge sffirmed the decree, holding that the four- 
anna share was not joint and undivided property 
between the co-sharers, and that H was in seperate 
possession of the two-anna share of which the defen- 
danta were the donees. Оп second appeal it was con- 
tended that, inasmuch as since 1844 there could 
have been no separate enjoyment of the four-anna 
share which was in the possession of the mortgagees, 
the evidence afforded by separate registration could 
not prove actual separation. Ambika Dat v. Sukh- 
mani Kuar, I. L. Ry 1 All, 437, was cited in support. 
of the contention. Held that from evidence of 
definementof shares followed by entries of seperate 
interests in the revenue records, if there be no! 
to explain it, separation as to estate may be inf. 
Joint famil у in the hands of mort; 
may be soparated in estate, although there could be 


o enjoyment of the shares so separated 
imb Dat v. Sukhmani Kuar, T. L. Bet All. 
487, discussed. Вам LaL o. Dust Dar 

LLB, 10 АЦ, 490 


99. Bvidence of separation— 
Shares separately recorded im village papers- 
ses members. 


Separate purchases by individual f 
Jamily oui f joint family funds Wharo there bas 
isted a joint Hindu family posesed as such of 


immoveable Property, the presumption is that, until 
the contrary is , such family will continue tobe 
joint. The fact that in the revenue and village 
Papers individual members of a Hindu family, once 
admittedly joint, are recorded as holding each а 
certain specified portion of property is not, standing 
by f suficient evidence that а separation has 
taken place, nor is the fact that specific purchases 
of immoveablo property have been made from time 
totime in the names of individuals members of the 
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family, and that the property as purchased was 
recorded in each case in the nam. of the nominal 


assignee, GAJENDAB SINGH г. SABDAR SINGH 
L L. В., 18 ALL, 176 
100. Deed of sal» and mut.tion 


(1 Ind. Suns o. 8, 100 


Registration of name of 
widow after husband's death—Partition—- 


101. 


Evidence of partition.—Where property is joint and 
ancestral, the mere registration of the widow's name 
after her husband’s death, and sole possession by her, 
is not sufficient proof that the property has teen 
divided in the absence of any evidence of 
partition. Госнмом Psasaab c. MOONEE KOONWER 
[1 Agra, 320 
108. —————— Registration of name аз 
lumberdar — Presumption — Oms probandi, — 
Where an estate was originally ancestral belonging to 
a joint and undivided Hindu family, tho presumption 
law being that a family once joint retains that 
status can only be rebutted by evic of partition 
ог acts of separation ; and the onus probandi lies on 
the party who claims a share in such estate to prove 
that it is a divided family. The entry of the name 
of one member of a joint family as lumberdar (the 
party liable for the augment of the Tevenue) on the 
registry, being al purposes, is not per 
sutticient таке о establish the exclusive pro- 
prietary of the party whose namo is so regis- 
tered, and the rights of co-partners inter se pry 
affected by such registration, СНЕВТНА v. MIREEN 
Law. 11 Moore's L A., 369 


108. Registration of name of 
one member 4s proprietor - Ancestral property 
—Onus probandi.—Where property is proved to be 
ancestral, the mere registration of one brother as 
proprietor is of little value as supporting a case of the 
property not being joint, and the burden of proving 
that the property is not joint rests on him who 
alleges that to be the case. Amarr Мати CHOW- 
рнвх v. GAUBI Nauta Снотриву 

[6 B. L, Е., 338 

Омытиматн — CHOWDHRY о. GOUREENATH 
CnowpuaY 

05 W. R., P. C., 10 : 13 Moore's I. A., 543 


= Registration in name of 
female member Property purchased in name of 
mily.—The wives and mothers 
joint undivided Hindu family, 
so long as they continue to live in the family and 
are supported ont of its income, are just as much 
members of that family as their husbands and soas ; 
and where property is purchasod in tha uam of onc 
such female momber during the life of her minor son, 
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the ires mption of joint acquisition arising in ch 
cases cam ot be rebutted by the mere fact that her 
name was uscd in making the purchase or entered in 
the Collector's Looks as the purchaser. CHUNDER 
Naru Молтво г. Квівто Комоь SINON 

[15 W. R., 357 


105. —————_—______ Presumption — 
Property purchased. in names of wife and daughter- 
im-law.—ln a suit for partition of joint family pro- 
perty, it was found that certain property stood partly 
in the name of the wife of the original proprietor 
and vartly in that of a daughter-in-law, Held that 
a wife, в member of a joint family, is, ва regu 
property held in her name, in the same position 

er husband with respect to property acquired # 
name, and subject to the ваше presumption in favour 
of the jcint family, Chunder Nath Moitro у. Kristo 
Komul Singh, 15 W. R., 857, followed. Chowdhrain 
Y. Tarini Kant Lahiri Chowdhry, 15 C. L. R., 41, 
distinguished. Мов СнохрЕВ CHOWDHRY v. 
Doxnosara Dast . LL, В., 10 Calc, 686 

106, ——__—_________- Presumption of 
Joint property.—When property stands in the name 
ofa female member of & joint Hindu family, there 
is no presumption that such property is the common 


sty of the family.  NABAYA*A г, KRISHNA 
a І. R., 8 Mad., 214 
107. Purchase and possession of 


portion of property by one member—Sverce 
of purohase-money,—Where a Hindu family lives 
joint ie food and estate, the presumption cf law is 
that all the property they are in possession of is joint 
property, until it is shown by evidence that one 
member of the family is possessed of separate property. 
The purchase of a portion of the property in the 
name of one member of the family, and the existence 
of receipts in his name respecting it, may be per- 
fectly consistent with the notion of its being joint. 
The criterion in such cases in India is to consider from 
what source the purchase-money comes. DHURM 
Dass PANDEY c. SHAMA SooNDERY DEBIA 
[6 W. В. P. C., 48:8 Moore's I. A., 229 
108. Purchase by one member 
—Eridence of want of sufficient funds.— Where the 
plaintiff, a member of a joint Hindu family, claimed 
‘a share in certain property as having been purchased 
with the joint funds, and the defendant alleged that 
it was purchased by him with hie own funds, and it 
was proved that the joint family property was not at 
the time of the purchase sutticient, after supporting 
tho family, to leave any surplus funds from which 
the property in suit could have been purchased,— 
Hold that the presumption of joint ownership wes 
rebutted, and it was for the plaintiff to show the 
acquisition of the property with joint funds. The 
rty alleging self-acquisition is not in every case 
Pound to stow the source from which the purchase- 
DEUNOOKDHARES LALL e. 


money was derived. 


сирот LALL 
TU B. L. В, 301 note: 10 W. R., 189 
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109. Separate acqui- 
sition—Precumption—Onue probandi.—The pre- 
sumption of Hindu law that any pr:perty acquired 
during the time a Hindu family remains joint belongs 
to all the members of the joint family dies not take 
away the onus which lies on the plaintiff in в suit to 
recover в share of the property of proving his caso; 
it merely aids him in proving it. Such presumption is 
liable to be rebutted by means other than enquiri 
ва to the source from which the purchase-money. 
the property was derived. That criterion, though 
the most satisfactory, is not indispensable. Evidence 
that the property claimed to be joint was purchased 
in the name of one member only, that after the 
Purebase the members separated, and each member 
carried on business separately, and that the property 
was thenceforward in the exclusive possession, and 
used for the business, of the member in whose name 
it had been purchased, is evidence sufficient to rebut 
the presumption that the property was joint. Bo- 
LaNATH MAHTA v. AJOODRIA PERSAD SOOKUL 

[13 B. L. В, 338: 20 W. R., 65 


110. Receipt of purchase-money. 
by опе member—Source of connideration-money 
Sor purchase.—The mere fact of the considerations 
money for preperty sold by a member of а joint 
Hindu family having passed through his hands does 
not relieve him of the onus of proving the source 
from which the money came or to rebut the 
presumption of joint ownership. Коому Rmwanrk 
"отт е. Кивттовмтя Dorr . 8 У. R., 290 


ur ite dealing by one ef 
several partners—Onus probandi.— The enus of 
proving separation according to Hindu law is on the 
perty setting Фор. According to Hindu law, a seps- 
Tate dealing is no proof of в separation of partners, 
Кнвевооритв LALL г, BrsTULRAM 2 Hay, 358 


na. Beparate scquisition—Onus 
'obandi— Purchase by one member of family im 
is own name, but with joint funds.—ln a suit by a 
member of a joint, Hindu family to recover possession. 
of certain property alleged to belong to the joint 
estate, but which had been purchased by the defen- 
dant at в sale in execution of а decree passed against 
tho estate of R, one member of the family, fer his 
separate debt, the defendants sought to rebut the 
presumption that the property in dispute was part of 
the joint estate by showing that, though the mem- 
bers of the family were joint in food, and at partiou- 
lar seasons of the year lived together in the family 
dwelling-honse, they aleo had separate dealings and 
funda of their own ; and that, while the family had 
some estate, several members of the 
had acquired separate property from their own funda, 
and dealt with it as their own without reference to 
the other members of the family. They also relied 
on the following facts ва showing that the property 
in dispute was the separate property of R, ess, that 
during R's lifetime the oth: а the family 
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allowed him to sppear te the world as the sole owner 
thercof, and on one oceasion when А, B the kurta, and 
a third member : f the family, eutered into & s«curity 
bond with the Collector, whereby R pledged this 
property, and the two others pledged other proper- 
ties, each of them described the рг perty pledyed by 
him as being in his possession * without the right of 
wey c-eharere" Оп the other hand, the plaintiff, 
in addition to oral evidence to abow that the property 
in dispute had been purchased out of the joint family 
funds, although the purchase was made in the name 
of В alone, filed the family account-books and 
the private account-booksof В for the same purpose, 
as well as certain letters which passed between В 
and R relative to the purchase of the property. Held 
that the evidence as to the separate trading funds 
and property of the several members of the joiut 
family, and their independent dealing with such pro- 
perty, disclosed sucha state of things as might be 
fairly held to weaken, if not altogether to rebut, the 
ordinary presumption of Hindu law as to property in 
the name of one member of а joint family, and to 
throw upon the plaintiff the onus of establishing the 
joint nature of the property claimed by clear and 
evidence. Held also that the mere fact that 

R, while trading on his separate »ccount, was per- 
mitted by the other members of the joint family to 
appear to the world as the sole owner of family estates 
did not disentitle those members to recover from the 
defendant, the purchaser st a sale in execution ofa 
decree against Р, their own share of such estates. 
Вори Sine Роорнавла e. Gowsem CHUNDSR BEN 
[18 В. L. В, P. O., 817; 19 W. R., 853 


- ns Joint funds— 
Separate trading.—Suit between a widow claiming 
administration to the estate and effects of her de- 
ceased husband as his only legal personal represeuta- 
-tive, and а caveator claiming the whole family pro- 
perty ав an undivided second cousin of tho deceased 
and sole surviving member of the family. ‘The widow 
asserted в division, and that the whole property of the 
deceased had been self-acquired by his father. The 


of each question entirely on the 

facta. 

that the onus on uu was sutfi- 
that the two 


Soondery Dibiah, 8 Moore's I. А. 999, and the 
observations of Covcm, CJ. in Tarwck Chunder 
Poddar v. Jodheshur Chunder Koond20, 11 B. L. R., 
198, that such a contention could uot be maintained. 
Vrpivaxu v. МАВАХАЖЬ I L. R., 3 Mad, 19 
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114. Self-acquisition—Parti bie 
lsty of property given by futher to son1— Arrange 
ments made из to enioument of joint property, Effect 
of, «n members, — Whil t the members of à Hindu 
fainily arc found in posscasi n of j int ancestral estate, 
all propert» in the possession of any member of the 
family is to be presumad to be joint, and it is incumbent 
on the member who claims property in his possession 
as his separate property to prove his sole title to it. 
Separate property may be acquired by a member of 
an undivided family by gift, and the character of 
impartibility attaches to gifts made by в father to his 
unseparated sons. What is acquired by the father’s 
favour will subsequently be declared exempt from 
partition. Separate property may be acquired by 
the exertions of a member of the family without 
detriment to the family funds, Tt may be acquired 
with money borrowed ou the sole credit of tho 
borrower, and it may be acquired by the mutual 
agreement of the members of the family. № 
is not песеввагу for the preservation of the joint 
nature of family property that the members of the 
family should live in commensality ; they may dwell 
and mess apart, and yet remain in property. 
.Parties who allege that the acquisitions of the 
several members of а Hindu family are nct to be 
bronght into hotchpot and divided per stirpes must 
sb:w that they were acquired in such а manner as to 
constitute them separate property and impartible, 
And it is incambent on those parties who admit that 
в partition has been made of certain portions of the 
family estate, and seek а re-parti ofthe portion 
so partitioned, to show that a condition attached to 
the partition which rendered it inoperative, ог that 
the members of the family have consented {0 а re 
Partition of it. Theseveral members of а family may 
agree t^ take loins from the common fund, and treat 
the profits on euch loans as the separate property of 
the several members by whom the loans have been 
respectively taken,  NomsHING Dass ғ. Naran 
Dass . . 8 N. W., 217 


Affirmed by Privy Councilin . 96 W. R., 17 


15. Separate acquisition— 
Members carrying от separate dealing+—Manager 
of joint family.—In a suit for partition and for an 
‘socount from the principal defendant, who was alleged 
to have been the kurta of a joint Hindu family since 
the death of в former kurta, it appeared that the 
former kurta by his will directed that his wife and 
daughter-in-law should manage his property during 
the minority of the plaintiff who were his son 
and grandson, These ае applied for a certificate 
under Act XXVII of 1880, and thereupon as guardians 
for the plaintiffs granted an am-mukhtartenbah 
to the principal defendant. In the suit the defendants 
variously claimed the properties alleged to be joi 
as their ве ‘acquisitions, and there was evidence 
of the different members of the family having carried 
оп separate dealings. The lower Court found that 
the principal defendant was поё under the circum 
Vance kurta of the family, but held that the burden 
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TO JOINT FAMILY - concluded. 
of proving separate acquisition was upon the defen- 
danta, and declared the propertics claimed to be joint. 
On appeal, — Held (1) that the principal defendant was 
not the Кана, aud that the phistiffs were bound 
to look to th: mana.irs first, and 2, that, althoo,h 
the memacrs of the family had certain propertivs 
joint. yet the ordinary presumption applicable to 
в simple case 0: со-рагесцагу did vot apply. Оох 
Cuan Bis: ғ. Pascu: o Ram Biswas. Huro- 

мом Dasi г. Paxcuoo КАМ Biswas 
Ш C. L. R., 514 
116. — —- —- Long possession as pro- 
prietor— Proof of separstion.—In a suit broa.ht. 
to recover a share of laud alleged to be joint family 
property where the defendants pleaded poss ssion as 
proprietors for more thau thirty years,— Held it was 
not necessary to prove actual separation, but it 
was enough to show that the defendants had been in 


possession as they alleged. GURAVI с. GURAVI 
[3 Bom., A. C., 170 


eg г. RANE. 8 Bom., A. С., 173 
—— Settlement with one mem- 
ber a ee joint family—Sepurate acquisition, Proof 
The fact of & attlement being made with one 

осв not negative 
to a participation in 
it necessary for such 


former as joint | ны prove that they actually 
contributed money towarda the acquisition of the pro- 


ре, Ново 50охрсвев Desa е, роовол Doss 
IHUTTACHARJER . . 16 W. R., 315 
ne. Distribution of land and 


tenants—Parlition cf khoti estate-- Proof of 
partition. — Where the plaintiffs sued for the parti- 
tion of a khoti estate, alleging that they and the 
defendants were joint proprictors thereof, and where 
the defendants admi:ted that the cstate was originally 
joiut, but set up that a partitin bad taken place 
more than a hundred and fifty years аро, — He/d that 
the burden of proving that a partition bad been 
made lay on the defendants, and that the mere 
distribution of land aud tenants, such as is usual 
in the South Konkan, while а khoti estate continues 
to bo held in co-purcenary, in no way established 
a formal partition. BABASHET BIN GOBINDSHET 
t. JIBSHET BIN YESSHET 5 Bom, A. С., 71 


3. NATURE OF, AND INTEREST IN, 
PROPERTY. 


(а) Ансввтвль РВОРЕВТТ, 


Ancestral property, 
Mouning of —Immorenhle properly of father.— 
‘Ancestral property is not confined to such property 
as the father derives fr m his father or any anc: stor, 
but means at least immovenble property derived from 
the 'ather, however acquired by him. RAJMOBUM 
Gosar с. GOURMOHUN 008841 

[4 W. B., P. C., 47: 8 Moore's L A, 91 
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129. ————_ Property purchased 
father as manager for himseif and sons— 
Purchase from profits of ancestral family.—Pro 
perty purchased by а father in possession of ances- 
tral property, as manager for binslf aud his soas, 
from the profits of such aucestral property is 
i s. 1f ancestral property. ЗАО Moari 
v. BoxomaLeg Los . . У. R., 256 

131. Joint Re proper! 
atto; distribution—Character of shares dated 
те the heirs of deceased Hindu, by au 
ent with a third party who claimed to be an 
heir, distributed the property between thcm, such 
property after its distribution retained its character 
as ancestral property, and shares taken under the 
arrangement are not to be regarded as the self-ac- 

mired property of the heirs who took them. — МЕНА 
Kooxwze. ©. LALLA OvpH BEZHAREE LALL 


(8 Agra, 311 


138. ————— Anoestral property in- 
herited from brothers—Interest of son 
cestral property.—S died, leaving three sor 
ancestral property, of which К, one of S’s so 
a third share. Оп thedeath of another of S's sons 
without issue, A^s original share was increased by 
his deceased brother’s share. — Held that, accordinj 
to the Mitakehara law, one of K*s sons was entitl 
K's lifetime, to bring a suit to assert his 
right in the share of К, inherited from his deceased 
brother, such share being ancestral property. GUN- 
Goo MULL о. BUNSEEDHUR 
0 N. W., Part 6, p. 79: Ed. 1873, 170 
123. — Moveable converted into 
immoveable property —Mifakshara law.— 
Quere—Whether ancestral property which was 
moveable when it descended, but bas been converted 
into immoveable property, is not immoveable ances- 
tral property fur the purposes of the Mitakshara law. 
SmaM Nasain SIN3H г. BU were a 
[L L. R., 8 Calo, 508: 1 С. L. R., 848 
124. = - Interest of sons 
in ancestral property —Mitakshara: law—Adopted 
sons.—Where money derived from aucestral estates is 
invested, before the adoption of a son, in the pur- 
chase of immoveable property which continues to 
exist at the time of tue adoption, the adopted son has 
equally a vested right in that property as be has in 
any o:ber similar immoveable property which the 
father had it in his power before the adoption to 
alienate, but which he did not alie'ate. — SUDANCND 
МОВАРАТТОВ v. 500ВЈ00МОМЕЕ DAYEE 
Ш W. В, 436 
‘This case went on appeal to the Privy Council, but 
it was decided on a poiat which made the dcision of 
this p int unnecessary. 
See SOoRJOMONRE DAYER v. ae i ow Мона. 
PATTER . . . 1. R., 304 
180 W, B., 877 
L. R, L A., Вир. Vol, 22 
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125. 


rty once ancestral 
but alienated and re-purchased with 
separate fands—Rerorered ancestral property.— 
The principle of the Mitakshara law that. if а father 
recover ancestral property which had been taken away 
by a stranger and not recovered by the grandfather, 
he need not share it against bis inclination with his 
sons, was held to apply à fortiori where the property 
would have been irrevocably lost to the family, but 
was re-purcbased by а member who was at the time 
solely entitled, and who advanced the mney out 
of his self-acquired property. BOLAKEE SAHOO v. 
Court o» Waups . . . 14 W. R,84 


196. —————— [Interest of son in joint 
family property—Co-porcenary rights—Limita- 
tiom—A son during the life of his fathcr has, as 
со-рагсепет, в present proprietary interest in the 
ancestral property to the extent of his proper share ; 
but beyond that he has vested in him uo legal inter- 
est whatever whilst his father is ^ Except in 
respect of his co-parcenary right, son ia not in a 
lifferent position as to the corpus of the ancestral 
perty from that of any other relation who is an 
eirapparent of the owner of property. Th ugh 
the Limitation Act may have been decided to be a 
ber to a suit by the son for partition, bis right as 
co-parcener has not thereby been distroyed, and it 
may be that he is entitled to relief against the im- 
proper disposal by the defendant of more than 
his proper share Я the property. RAYACHABLU r. 
.  . & Mad, 60 


VENKATARAMANIAH . 


127. — — — Property acquired by liti- 
gation—Self-acquired property devised by a father 
to his con—Barnings of father as mill manager— 
Property left by testator to be held moveable or 
immoveable according to ite condition at his death. 
—Defendant’s great-grandfather (M) died in 1792, 
Jeaving a will; dated 179, whereby ho directed 

property to be equally divided among his five sons, of 
Thom A (the grandfather of defendant) was 

The property became the subject of litigation, and 
was not divided until 1852, long after the death of 
В, which took place in 180+ hare was receiv 
in 1852 by the executors of his son М (defendant 
father), who had died in 1843. Held that this 
Property came to the defendant by inheritance, and 
Was ancestral property and was uot capable of being 
given or wilied away by him. Further that, as 
having regard to M's will thcre was no apparent 
intention on the part of the testator to c nvcrt into 
money such of his property as ccusisted of lands aud. 
houses. the general rule of law applied, 
property must be held to be real or perso 
to the actual condition in which it 
testator’s death. All property acquired out of the 
ineme of ancestral property is itself ancestral, 


whether acquired before or after the biith of а воп. | 


In order to entitie a co-percener to hold as property 
self-acquired by him property which has been re- 
covered by his exertions (eg, by litigation), such 
property must have been recovered from usurpers 
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holding it adversely to the family ; the co-parceners 
must have abandoned their rights ; and where such 
abandowment ie a matter of inference, the co pare 
ceners, to whom it has been imputed, must have been 
in & position to sue. A son to whom his father 
leaves his sel -acquired property by will takes the 
property under the will, and not by inheritance ; and 
ва property received by will is neld by Hindu law to 
be received by gift, such property is self-acquired in 
the hands of the son, and ів not subject to partition, 
The first defendant was sued by his son fer partiti n. 
Some of the property in the defcndat.t’s hands con- 
sisted of his earnings as manager of a mill and of the 
investments of such earnings. The mill had been 
established in 160, and the defendant tought thirty 

nine sharcs ont of the ancestral funds in his han 
He was appointed chairman of the c mpany, and 
managed the mill for ten years without any remuner 
ation. His management was very successful, and 
good dividends were declared every year from 1863. 
In 1-70 he declined to work any longer without re- 
inuneration, and at a mecting of the sharcholders he 
was appointed managing director, and was granted a 
commission on all sales effected by the company. 
Held that the commission so received by the defen- 
dant was his sclf-acquired property. Under the cire 
cumstances, it might safely be inferred that he did 
not obtain the appointment of manager by the direct 
influence ot the shares which he held in the company. 
‘The gratuitous services which he had for years ren- 
dered to the shareholders had influenced them in giving 
him the appointment, and such influence could not be 
said to have been created by the direct instrumentality 
of the ancestral property. In a suit for partition 
brought by а son against his father,—He/d that the 
plaintiff was entitled to partition of the ancestral 
property as it subsisted at the date of the suit. A 
custom alleged to exist among the Kapoli Bania caste, 
according to which n son is not entitled to the parti- 
tion of ancestral property in his father's lifetime aud. 
inst his fathe's will, Aeld not proved. tage 
MOHANDAS MANGALDAS г, MAKGALDAS NATHUBRCY 
[L L. R., 10 Bom., 598 


128. ———— Profits in business where 
capital is ancestral prope`ty Prfis earned 
by (отт and by commissions. — Four brothers of she 
Cutchi- Memon community carried ou trade with 
capital inherited fiom their father. Large profite 
were made in the course of business, It was alleged 
that some of the pronte were made by means of b re 
ruwed capi al and some aros. out of н commission 
business in which the capital of the firm was not used 
at all; and it was contended that such pn fits cou.d 
not be considered as ancestral funds. It appeared, 
however, that the entire business was carried on by 
the same firm. There were common books, common 

ъ common staff, The borrowed mouey 
was put into the general cash with the ori, inal 
capital. Held that the whole property was ancestral. 
Auginentations, which blend, as they accrue, with the 
original estate, partake of the character of that estate, 
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yer, the loans in question and the extension of 
Meter tr я Ted, might have proinced 
heavy losses instead of great profits. and the family 
pr-p-rty would have been linble t^ debte so incurred. 
The family property, being thus abject to liabilities 
arising from the lows, was entitled to participate 
in any benefits resulting from them, Manor» 
ASDULA НАЛ АвтвАТАВ v. 


а 9-6 
189. ——— Wealth amassed in trade 


—Pr^of of ancestral quality of property.— Where 
о не ed fo be 
ancestral in the hands of that individual, it is not 
enoneh to show that he inherited «ome property; it 
must be shown that the property inherited contributed 
im materiel decrve to the wealth m amassed, 

внот Нтвгввнот г. Cassumnnoy AHMED- 
por nr, Hemmer EISE, 18 Bom, 634 


130. ———— Property boná& fide dis- 
posed of before birth of son —Rights of sone — 
Aftor-horn son — бот horn subsequently to adoption 
by father and partition. According ta Hindu law, 
sons neqnire rights only im the property which belonged 
to their father at the time of their birth, and have no 
Лес] claim to property of which a hond fide disp-sie 
tien, effectnal as acainst their father. had been made 
long before they were born. The right cf an after. 
born eon to share as а co-parcener divided property 
depends проп his mother boing pregnant with him at 
the time of a partitio, The father of the plaintiffs 
ad-pted the third defendant, After the adoption, 
the wife of the father gave birth to a son. Theres 
upon the father ей све a division of the property 
with the ad-pted son. and gave the latter а larger 
share than he was entitled t» receive bv law. The 
father married a seeond wife, and the plaintiffs were 
the папе of the marriage, Held that the plaintiffs 
were not entitled fo a partition of any portion of the 

perty which fell to the share of the adopted ron. 

RERYAMIAN v. AGNIGWARIAN . 4 Mad. 507 


131. Interest of son in ancestral 
operty—Mitakshara According to the 
takshara law, sons bare a vested interest in ances- 
tral property, which interest is saleable at any time 
in satisfaction of claims against them. GOOR N 
Doss г. Rax Surun BRUKUT . БҮ, Б., 54 


And als to the profits of ancestral property. 
SupaNUXp MOHAPATTUR r. 5008200 Mowee DAYEE 


SR. 


188. ————— — Aweestral im 
moveable property—Rights of father and son—Suit 
By father to rjeci s0n.— The sons in an undivided 
Hindu family, althongh they have a proprictiry risht 
in the paternal and anccatral estate, have not inde- 
pendent dominion, Where therefrm the plaintiff 
sued to eject the defendant, his won, from в portion of 
a bonse, partly self-acquired by the plaintiff and 
partly saceatral property, in which the defendant was 
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living against the plaintiff's will, the Court decreed 
the claim. Barpzo Das е. SHAM Lat 


[L L. R., 1 AN., 77 


188.——— ——- Burden of proof where 
Property alleged to be &ncestral— Property 
derived by a son Ma mother where st 
originally formed part of Ms father’s estate.— 
Where a Hindu by will leaves property to another 
which is afterwards alleged to be ancestral by mem- 
bers of. the testator’s family, the burden of proving 
it to be ancestral rests on the plaintiffs. There is 
no presumption of Hindu law as to its character, 
РМ, ^ Hindu, died in 1831, having by his will be- 
queathed all bis estate to bis wife P and his three 
minor ens, 4, B, and С. and directed as follows : “In 
the event of my wife's demise previous to my sone 
attaining their full age of twenty-one years to 
entitle them to claim their respective shares of 
whatever may be left after marrving, ete., then I 
direct my surviving executors will secure my pro- 
perty and divide the whole among such sons or the 
survivors of them.” Subsequently to the testator’s 
death, his widow P managed his estate, and probate 
of his will was granted to heralone in January 1833, 
In 1836 she bought the V property for R2,801. 
There was no evidence to show out of what funde 
this property was bought, but tho deed of sale stated. 
that it waa assigned to * P, widow and administratrix 
of the late Р М, her heirs, executors, admini, 
snd assigns.” In 1846 the eldest son 4 
Pug the feat , and gave a ues to his mother 

. In she purchased the X f 
88,458, the conveyance being to «P, Ter im 
executors, administrators, and asigne” In this 
deed also she was described as “the widow and 
administratrix of P M, deceased" In the same 
Year, riz., 1854, the second son В separated and gave 
Р а release, The third son C (the third defendant) 
continued to live with his mother P until 1871, in 
which year she died intestate. C then entered into 
possession of all the property which she had or 
managed in her lifetime, including the V and X 
properties. In 1879 he mortgaged these properties 
to the first two defendants for R12,500. His sons 
(the plaintiffs; now alleged those properties to be 
ancestral, and complained that he and the mortgagees 
were acting in collusion, that he had charged the 
properties unnecessarily, and that he and the morte 
gagees were about to sell them at an undervalue for 
the purpose of defeating their (the plaintiffs’) rights. 
They therefore filed this suit, and prayed (inter 
alid) that the claims of the mortgages, after 
being ascertained, mizht be paid off. The defen. 
danta denied that the prop.rties in question were 
ancestral property in the hands of C (the third 
defendant) or that the plaintiffs, as his sons, had 
any interest therein, Weld that the interest which 
the third defendant C derived from his mother P im 
the mortgaged premises was ancestral property, in 
respect of which the had по present right 
of interference. The Court ordered that on payment 
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of the mortgage-debt the properties shoul? be 
reconveyed to the third defendant, and, in the event 
of their being sold, that the whole cf the surplus 
proceeds should be paid to him. The original pro- 
Perty was to be regarded, as in 1831, the sclf-ncquired 
rty of P М and as having passed under his 
will. In the absence of any evidence with regard to 
9, there was no presamption as to its character, and 
the plaintiffs, who alleged it to be ancestral, were 
bound to prove that fact. Оп P M's death, his sons, 
4, B, and С, кок whatever they became entitled 
te under their father's will as their self-aconired 
property, but in co-pareenary according to Hindn 
, and not as joint tenants accor'ing to Enclish 
law. Ав to Р, she took under the will an equal in- 
terest with her sons in the testator’s estate, liable 
to be defeated in the event of her death before the 
sons sttained the age of twenty-one years, when 
they might claim their shares, On the sons claim- 
ing their shares, one share would be left with P, and 
that share, subject to her incapacity as a Hindn widow 
to des! with immoveable property given her Бу her 
husband, would then become hers absolutely. 4 
and B having rated, P and C continued to treat 
themselves ва a joint family, and when P died in 
1871, her share in the joint property lapsed for the 
benefit of C. That share, whether he took it by in- 
heritance or by survivorship, having originally formed 
of his father’s estate, became ancestral in his 

. NANABHAI GawPATRAY  DWHAIRYAVAN r 
AOHRATBAI . ` . LL R., 13 Bom., 122 


134. — — — Legal obligation of heir to 
fulfil moral obligations of last propristor.— 
In a Hindu family governed by the Mitakshara law, 
and living joint in food and worship, there was no 
joint or ancestral pr perty, but the father powcased 
certain separate and slf-acquired property, He had 
‘two sons, one of whom predeceased him, leaving a 
witow. He died intestate, leaving a sn and a 
widow. The widow of the son who had predecensed 
his father was at the time of her hnshand's death 
в minor : she had never cohabited with him or resided 
with bis family or received from them any mainte- 
nance, but had always resided with, and been main- 
tained by, her own father. After her father-in-Inw’s 
death, she апей her brother-in-law and her father in- 
law's widow for maintenance, which she claimed to 
have eharged upon the immoveable property which 
had belonged to the father-in-law during his lifetime, 
and which was now in the hands of the defendants, 
Held (Млчмоор, J., expressing no opinion on thia 
point) that the property in mit, thouch inherited 
by the defendants, could not, so far as the plaintiff's 
Tights were concerned. be carrectly described as 
“anccetral property ” in the defendants? hands, from 
which ahe would be entitled to maintenance ; inas- 
much as, during the father’s lifetime, it was not in 
any sense ancestral, and the eons had no co-parcenary 
interest in it, but merely the contingent interest 
of it on their father’s death intestate, 
and, in the case of the plaintifs husband, such 
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Interest, by reason of his predeceasing his father, 
never became vested. — Adhibai v.Cursandas Nathu, 
. І. R., 11 Bom., 199, dissented from on this point. 
4 v. Luximihai, J. І. Ra 2 Вот. 078, 

referred to, JANKI o. Nawo ВАМ 
(I. L. R., 11 AIL, 194 


Anoestral property - Self- 
acquired property made ancestral by agreement— 
Effect of such agreement on accumulotions and 
accretions of the property—Election — Estoppel— 
Interest of minor membere of family in property 
made ancestral by agreement. — М and his three sons 
and J, lived together as an undivided Hinda 

In 1881 the youngest son, J, filed a suit for 
partition against his father and his two brothers. 
Being apprebensive that his other sons (the plaintiffs) 
micht make а similar claim, M. on the 28th June 
1881. entered into an acreement with them (the 
plaintiffs! which recited (infer a/i4) that he, M, 
alleged that the only ancestral immovenble property 
bel nging to him was the property specified in Part I 
of the schednle annexed to the agreement, but that 
the plaintiffs (his sons) allered that the immoveable 
property specified in Part II of that schedule was 
also ancestral property. and provided (infer 277) 
that, in consideration of the terms and conditions 
therein set forth, his sons (the plaintiffs) wonld not 
claim a partition of thesaid property ” during the 
lifetime of the said №. The terms of this agreement 
were duly observed by the plaintiffs during their 
father’s lifetime, and they continued to reside with 
him until his death. In the interval, however, vie., 
in 1886, the partition mit brought by .F was decided, 
and by the decree it was declared that the immoveable 
property specified in sch. Iof the aforesaid потсетете 
was not ancestral property, but was the self-acquired. 
property of М. Оп the 9th March 1890, M died, 
leaving a will, dated 27th Janmary 1888. Ву this 
will he directed that his executors and trustees shonld 
take p-ssrssion of all his property, both ancestral and 
self-acqnited. and. after referring to the agre mont 
of the 28th Tune 1°81, and the property in Part I of 
the schedule thereto. continned : “ Whereas it has 
been decided by the Conrt of first instance, and meh 
decision haa been confirmed by the Appellate Conrt, 
that such property (ia, the property in "art T) is not 
ancestral property, yet I am nnwilling to disturb the 
said deed ав between my said two sone and I there- 
fore hereby confirm the same.” Then, after making 
some other provisions, he devised and bequeathed to 
his trustees “ wll the residne of my self-acanired pro- 
pert," and he directed that such residue, when 
ascertained and realized. shonl be handed over t- the 
Chancel r and Senate of the Bembay University to 
be devoted tothe foundin of scholarships. As directed 
by the will, th» exeent-rs took possession of all the 
téatator’s property, including the property in Part Т 
of the said schedule. This last-named property was 
subsequently, riz., in Deeember 1890, conveyed by 
the exccutars ta the plaintiffs. The plaintiffs now 
sued the executors, contending that the properties in 
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Part I of the schedule to the agreement being ances 
tral under the agreement and will, they (the plaintiffs) 
were entitled not «nly to them, but toall the accumula- 
tions and acer: tions thereof, which amounted in vah 
to atout ten lakhs of rupees. ‘The University, on the 
other hand, contended that the accumnlations and 
accretions formed part of the self-acquired property 
of the testator, and went to the University under the 
residvary clause of the will. Held (TYABJI, Ј) 
(1) that the effect of the agreement was to make 
the property specified in Part I of the schedule thereto 
ancestral property as between the parties to the 
agreement. (2) That the was confirmed 
by the will and was binding on the executors. (8) 
That, alth:ugh the corpus of the said property 
became anccstral under the nt, the accumula 
tions and С ey 4 not : they were the 
self-acquired property of the testator, and passed to 
the (eect oe the residuary clause of the will. The 
plaintiffs had subsequently to the death of M taken 
Possession of the properties in question, and had paid 
probate duty on them. The plaintiffs had taken 
conveyances from the executors and had given releases 
to the executors, and in a previous suit (No. 670 of 
1892) the first plaintiff had in his evidence stated 
that he did not wish to pate the will, and that 
he had elected to take under it. Held that by their 
conduct the plaintiffs had elected to take the pro- 
perties in question under the will, and could not 
maintain a suit for an account of the renta and profits 
either under or in opposition to the will. Held also 
that the sons of the Иж (the minor defendants) 
were bound by the acts of the plaintiffs. The pro- 
perty in question was not really ancestral. It was 
only such for the purpose and by virtue of the agree- 
ment of 28th July 1881, and the plaintiffs were 
entitled to waive it or rescind it if they pleased, and 
their sons could not prevent them from doing so. 

TRIBHOVANDAS MANGALDAS v, YORKE-SMITH 
[L L. R., 20 Bom., 316 
Held on appeal (FaRBAN, C.J., and STRACHRY, 
J.), reversing the above decree, that all accumulations 
and accretions to the properties in question subsequent 
to the agreement of 28th June 1881 were ancestral 
property, and passed as such to the sons of M at his 
death, TRIBROVANDAS MANOGALDAS е. YORKE-SMITR 

[L L. B., 81 Bom., 


(5) Асаствво PROPERTY. 

136. — ———— Property inherited 
through mother— Succession of female to sme 
partible zomindari.—Property inherited through a 
mother is not *sclf-acquired? as between her son 
and grandson, MUTTAYAN CHETTI г. SANGILI VIRA 
Рахрта Снінма Тамвзлв . L L. R., 8 Mad., 870 

287. — ——- Property acquired from 
father-in-law on marriage— Liability to partie 
tion.— Property acquired from a father-in-law is salf- 
acquired property, and therefore not liable to be 
shared in by a brother, BEHAREE Lat Вот v. LALL 
Cuaxp Вот . . . + 95 W. В. 807 


—continued. 
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Father's interest in self- 
acquired Property of son—Separation.—The 
doctrine of Hindu law that a father takes a share iu 
his son's self-acquired property applies only to cases 
of families in joint estate, but not where separation 
in estate has taken place. ANUND MOHON PAUL 
CROWDHRY г. SEAMABOONDURI 
s [W. R., 1864, 358 
Property acquired by mem- 
ber while drawing ое trom be 
Property acquired by a Hindu while drawing an in- 
come from his family is liable to partition. BAMA- 
SHESHAIAYA PANDAY v. BRAGAYAT PANDAY 
(4Mad, 5 
140. —_____ Property acquired one 
member in trading—Education at pad of 
joint family.— Quare— Where a member ofa joint 
‘Hindu family subject to the Mitakshara law has 
received & general education at the expense of the 
Joint ДУДИ is ве to have derived по 
екі) those funds, does 
which he afterwards acquires by the panis pin 
industry and intelligence in successful trading become 
= in the contemplation of the Hindu law? 
lecisions of the Indian Courts bearing on this question 
observed оп. PAULIEM VALOO CHETTY v. PAULIEM. 
ЗоовтАан Сивттү . . L L. В, 1 Mad, 352 
[L. R., 41 A) 109 
141, Onus of proof.— 4, a Hindu, 
took up some abandoned waste land and brought it 
into cultivation. Held that the true test as to 
whether the land was his self-acquired property or 
not is whether it was brought under cultivation by 
family or self-acquired funds, and the onus probands 
lay upon those who alleged the latter. SUBBAYYA г. 


Sunarva . . LL. R., 10 Med, 951 
14а — —.. Gains of science—Kduca- 
tional family ezpense.— Gains of science acquired at 


the fanily, expense, and whilst the acquirer is re- 
ceiving a Шу maintenance, are liable to partition, 
and upon the death of the acquirer form part of the 
family property, and do not pass to his widow. Bar 
Млиона г. NAROTAMDAS KASRIDAS 

{6 Bom., A. С., 54 


14& ——————— ———— ем 
property—Partition.—The acquisition of a distinct 
Property by a member of an undivided Hindu family 
without the aid of joint funds is his self-acquired 
property, and is not subject to partition ; but the im- 
provement or augmentation of the family property by 
the exertions of one of the members is subject to 
division. Hindu law texta regarding gains of scienee 
establish it asa rule of Hindu law that the ordinary 

s of science are divisible, when such science has 
imparted at the family expense, and acquired 
while receiving в family maintenance; but that it 
is otherwise when the science has been imparted 
at the expense of persons who are not members 
of the acquirer's family. When the Hindu texta 
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speak of the gains of science, they intend the 
ial training for a particular profession which is 
immediate source of the gains, and not the 
general elementary education which is the stepping- 
stone to the acquisition of all science. Consequently, 
the property acquired by а Subordinate Judge who 
had received elementary education at tho family 
expense, but a knowledge of law and judicial practice 
without such aid, is impartible. The ruling of the 
Privy Council in Luzimon Rao Sudasev у. Mullar 
Bao Bajee, 2 Knapp, 60, interpreted to mean no more 
than the law as now settled, eiz., that when there is 
ancestral property by means of which other property 
may have been acquired, then it is for the party 
alleging self-acquisition to prove that it was acquired 
without any sid from the family estate. Bai Man- 
chav. Narotamdas,6 Bom., 1, distinguished, Dictum 
of Міттев, J., in Dhunookdharee v. Gumput Lal, 
11 В. І, R., 901: 10 №. R., 122—that the Hindu 
law nowhere sanctions the contention that the acqui- 
sition of a member of a Hindu family who has 
received education from the joint estate is liable to 
partition—commented on as not strictly correct, 

LAXSEMAN МАХАВАМ г. JAMNABAT 
[L L. R., 6 Bom., 225 


144, —— Fruits of ele- 
mentary education impartible—Earnings of 
different co-sharers thrown into the joint-stock— 
Estoppel—Alienation of joint property by manager 
of family.—There brothers—K, М, and N—were 
members of a joint Hindu family li Nagothna. 
M and N went to Baroda and obtained employment 
there as karkons. They had not received anything 
more than rudimentary education before they left 
their sy. house at Nagothna. X remained at 
home to look after the affairs of the family. Mf and 
N used to remit moneys from time to time for the 
support of the family at Nagothna, With money 
supplied by M and N, К redeemed the family house 
from mortgage and purchased lands at Nagothns, 
varvatni and vagni. These lands were entered in the 
revenue records in K's name. K managed the whole 

y and applied the rents to the support of the 
hy. In 1881 Е mortgaged the property, In 1885 
M and N brought this suit to recover possession of the 
bouse and lands, alleging that they wero their self- 
acquired property, and that К had no power to 
alienate them, They also prayed, in the alternative, 
for в partition of their two-thirds share ‘of,the pro- 
режу. Held that, the plaintiffs having received 
only a rudimentary education in their family, thoir 
earnings in the exercise of their profession aa karkuns 
were self-acquired and impartible, and that the pro- 
perty purchased or redeemed with those earnings 
would also be impartible, unless it appeared that they 
had voluntarily thrown such property into the joint 
stock, with the intention of abandoning all separate 
claims upon 'it, If they did eo, tho property would 
thereupon become joint property. Held also that, 
the plaintiffs having held ont Æ as the manager of 
the whole estate so as to induce outsiders dealing 
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with him to believe that he had authority to mort- 
gage the whole interest of the three brothers in the 
property, they (the plaintiffs) were estopped from 
contending that the mortgages effected by K were not 
binding on their shares, if K did, as a matter of fact, 
borrow the money for the benefit of the family. 
Kurenwast MARADRY г. Мово MAHADEV 

С.1. R., 15 Bom., 32 


145. General educa- 
tion acquired at the expense of the joint family 
funds.— Held. that the mere fact that à member of a 
joint Hindu family had acquired a certain general 
education of a not very advanced character at tho 
expense of the joint family funds would not have the 
result of making all the subsequent earnings of that 
member joint family property, but they would remain 
his self-acquired property. Pauliem Valoo Chett 
v. Pauliem Sooryah Chetty, I. L. В. 1 Mad., 25; 
and Krishnaji Mahadev v. Moro Mahadev, Г. L. В, 
15 Bom. 32, referred to and followed, LAcmwiw 
Ков v. Depi Prasan . Т.Г. R., 20 All., 435 


146. -- Se ASR — Prostitution.- 
The ordinary gains of science are divisible when such 
science has beenlimparted at the family expense and ac- 
quired while receiving а family maintenance. Secus, 
where the science has been imparted at the expense 
of persons not members of the learner’s family. The 
trade of prostitution is recognized and Tegalized by 
Hindu law. CHALAKONDA ALASANI v. CHALAKONDA 
RATAN CHALAM . + + . @Mad., 56 


147, —— —— Income derived from pro- 
stitutlon- Dancing girl—Education in dancing 
and music.— Property acquired with income derived 
from prostitution by a Hindu dancing girl wbo has 
reccived the ordinary education in music and dancing 


is not partible, BOOLOGAM г. SWORNAM 
[I. L. R., 4 Mad., 330 
148. Professional earnings of 


vakil—Self-acquired property— Gains of science. 
—Upon the question whether the professional earn- 
ings of a vakil were generally his self-acquisition and 
impartible— Held by KINDERSLEY, J., that the ques- 
tion must be upon the facts in each case, how far the 
common family means were instrumental in cnablin 
the professional man to earn the property which is 
claimed as subject to partition. The fair presump- 
tion is that such attainments as are usually posscescd 
by a vakil have been acquired with the assistance of 
the family means. Ву Hortoway, J. that the ordi- 
nary gains of science by one who hus recived а 
family maintenance are certainly patible. Mori- 
over, within the meaning of the authoritics, a vukil’s 
business is not matter of science at all, Dtxvastiv 
GANGADHARUDU є. DURVASULA ХАВАВАММАШ 

[T Maa., 47 


149. ———— Partnership property— 
Agreement allowing members to draw separately 
from assets of firm—Self-acquired property. —W here 


the relation between the plaintiff and the defendant 
5х 
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(two brothers) was not strictly that of members of а 
joint undivided Hindu family, since although they 
were joint as to their general concerns, and in some 
sense joint as members of a family, yet that relation 
was qualified by the provision contained in а family 
arrangement whereby each member of the family 
might take out and use assets derived from в partner- 
ship firm for the benefit of his ale and separate spe- 
culations,—He/d that the plaintiff was not entitled to 
throw his own and his brothers acquisitions into 
hotchpot and to claim an equal division ofthem. The 
* arrangement being of such an extraordinary character 
as to leave it in the power of each member to draw to 
an unlimited extent проп the assets of the firm, the 
Privy Council declined to extend the operation of 
such an agreement one iota beyond its terms, and 
were therefore of opinion that the High Court was 
right in drawing a distinction between pledging the 
credit of the firm and drawing ont money actually 
ing to the firm. Моваман Doss v. NARAIM 
Doss . . B . . . 96 W. &, М 


Affirming decision of High Court in 8. C. 
[9 N. W., 217 


150. Self-acquired immoveables 
— Construction of worde of a sanad granting ат 
absolute estate of inheritance—Change of ancestral 
character of immoveables— Mortgage and foreclosure 
—Boné fide re-acquirition for value by mortgagor’ 
descendant.—A father, being a member of an un- 
divided family subject to the Mitakshara, can exercise 
full power of disposition at his own discretion over 
immoveables which he has himself acquired, ae dis- 
tinguished from ancestral property. The immoveables 
alienated by a father's gift, disputed by his son, 
partly consisted of zemindari rights in villages which 
had been at one time ancestral in the family, but 
had been transferred to satisfy the debts of an 
ancestor, and had been acquired back by his descend- 
ant, the donor, As to one of these villages, the Courts 
below had differed whether it was sclf-acquired pro- 
perty in the donors hands. It had been mortgaged 
by the ancestors ; and the mortgage had been foreclosed 
under Regulation XVII of 1806, before having been 
re-acquired by the donor. That the foreclosure and 
re-acquisition were genuine were facts found upon 
evidence, including that of prior, concurrent decrees 
maintaining the foreclosure, as between other parties. 
Held that the re-acquisition was not в redemption of 
ап estate inherited from an ancestor, and merely 
encumbered; but that the once ancestral character of 
this village had been destroyed by the foreclosure. 
Like the other villages alienated by the father’s gift, 
it was self-ncquired by the donor. Other immoveable 
property comprised in the gift consisted of a malikana 
payable out of other villages conferred upon tho 
donor by a Government sanad granting а muaf оп 
seven villages to him for life, and declaring that “ the 
mamindars who now pay the revenus will pay № to 
him, and after him they shall ever pay ten per cent. 
se talikana allowance (o his helr after the deduction 
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of Government revenue for generation after genere- 
tion” Held thet tha grant of the malta war 
absolute to the one grantee : that there were not two 
gifts, one for life to the grantee, and the other & 
distinct gift after his death, to the person who should 
then be hisheir. The malikana formed part of the 
grantee's heritable property and was self-scquired, 

Batwarr SINGH г. RANIKISHORI 
[L L. R., 20 All, 367 
L. В. 95 I. А., 54 

Rao BALWANT SINGH c. BANIKISHORI 

[2 C. W. N., 278 


8. NATURE OF JOINT FAMILY AND 
POSITION OF MANAGER. 


151. Position of manager— 
Agent.—The managing member of а Hindu joint 
family holds а position in relation to the other 
members of the family and the family property 
peculiar to himaelf aad not precisely analogous to 
anything known to English law. He is not the 
agent of the other members of the family. Mumam- 
MAD ASKARI е. RADER Вам SINGH 

[L L. R., 22 All, 807 

152. Rights of members of 
family— Position of manager—Agent—Trustee,— 
Members of a Hindu family, with vested interests in 
their joint property, choosing to continue in а state 
of commensality and joint fruition, do not possess in- 
dividually any several proprietary right other than an 
alienable right to call for partition. The karta of & 
joint Hindu family in general is the mere mouthpiece 
of the family, and not an agent with delegated author- 
ity in a fiduciary and accountable relation to the rest 
of the family. As long as в member of such в 
family is a minor, the karta is in the position of & 
trustee for him of the joint property to the extent of 
his share in it, and ia liable to account for it to him 
when the trusteeship ceases. Сноском LALE SINGH 
т. POBAN CHUNDER SINGH '. . 9 W. R., 483 

158. Agreement between mem- 
bers of à Hindu family— Their estate managed. 
hy one im the relation of ordinary agent to prin- 
cipal—Liability to aocownt.— Three brothers of в 
joint Hindu family agreed that their estate should 
Temain joint, excepting the share of a 
т ото the dies ofthe three should manage 
‘agreement that the el the t! 
the family state, and that after twelve years, and 
after an account rendered by him of the profit and 
loss, a division among them should be made; any one 
of them to obtain his share on giving up his portion 
of the profits. In a suit for partition commenced by 
опе of the brothers and carried ow by his represente 
atives, the term having expired,—Held that the 
true construction was that the above was not s mere 
agreement to postpone partition, leaving the family 
status of the brothers uninterrapted, bat was an 
agreement which put them оп а new footing. Upon 
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reference to several terms of the agreement, it np- 
peared that the elder had become liable on the foot- 
ing of an ordinary agent, accountable for receipts and 
expenditure, and that he was not in the position of 
the managing member of в joint family liable only 
to account as to the then existing state of the pro- 


perty. SETRUCHEBLA RAMABHADRA r, SETRU- 
CRERLA VIRABHADRA SURYANARAYANA 

[L L. R., 22 Mad., 470 

L. R., 96 I. A., 167 

8 C. W. N., 583 

154. "Manager, Liability of, to ac- 


count Partnership, Distinction between Hindu 
family and.—The manager of в joint Hindu family 
is not, by reason of his occupying that position, bound 
to render an account to the other members of the 
family, There is no analogy in this respect between 
a joint Hindu family and в partnership. Where № 
was arranged amongst the members of а joint Hindu 
family that the accounts of a banking buaincss carried 
on by them should be kept on the understanding that 
the profits, when realized, should be divided amongst 
the individual members in certain proportions, and 
that the expenses of each member should be credited 
and charged in the name of each member,— Held 
that this was in the nature of в partnership, and an 
account was decreed. RANGANMANI Dast г. Kasr- 
хати Dorr 

[3 B. L. R., O. C., 1: 13 W. R., 76 note 


155. Suit for account 
during minority of members.—A managing member 
of joint Hindu family is bound to render an ac- 
count of his management to his co-sharers, and he i 
liable to a suit if he refuses to do во. And such suit 
will lie even if the parties suing were minors during 
the period for which the account ів asked. ABHAY- 
CHANDRA Roy CHOWDEY с. Рулвтмонгх Goono 

[5 В. L. В., 847 


B. C. Овнот Снонрив Roy CHowDRY v. PEARER 


Monvx бооно . . 19 W. R, Е. В., 76 
156. Suit for account 
of portion of joint property.—One member of а 


joint Hindu family sued another, who was the man- 
ager, for a moiety of two items pertaining to the 
ancestral estate, which she alleged that the defendant. 

misappropriated. Held the form of the suit was 
wrong, and that the plaintiff should have sued for an 
account of the whole joint family property. Now- 
таво Koomamm г. алав Moni . 28 W., R., 202 


157. - —— —  — Suit by а co- 
parcener for an account of the profils of a joint 
Jamily flrm—I farlusion of partner.— 
‘A member cannot maintain 
a suit for an account of the profits of а partnership 
which is alleged to be joint family property, and an 
award of his share in such profits when ascertained, 
This rule of Hindu law does not prevent an injunc- 
tion being granted in cases in which onc member of 
vos n 
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the family is prevented from taking part in the 


business of the firm, GANPAT с, ANNAJI 
[L L. R, 23 Bom., 144 


p, —— Right of ox 
cluded minor to account.—Where an infant has been 
ejected by the manager of the joint Hindu family 
from the family house, and excluded from enjoyment 
of the family property, the manager is bound to 
account to the infant for meme profits from the date 
of his exclusion, ‘The rule which limits tho right of 
members of в Hindu family secking partition to в 
division of the family property existing at the date of 
the division not applying. KRISHNA г. SUDBANNA. 
[L L. R., 7 Mad., 564 


159. Swit for share 
of profits—Suit for partition—Aceownt, Right 
to.—A member of a joint Hindu family cannot sue 
for в share of the profits of the joint family estate, 
has no definite share until partition. He may 
sue for a partition of such estate unless by a family 
‘usage of special law it is impartible, and then is entitled 
toan account. PrRTHI LAL е, JOwAHIB Sinan 

[L L. R., 14 Calc., 498 
L. В., 14 L A, 37 


See SHANKAR Вакви г. HARDEO BAKSH 
[L L. R., 16 Calo., 397 
L. R., 16 L À, TL 


160. Power of father 
as manager of joint family to refer to arbüration 
the partition of the Joint family property—Effect 
of award.—It is competent to the father of a joint 
Hindu family in his capacity of managing member of 
the family to rofer to arbitration the partition of the 
joint family property, and the award made on such 
a reference, if in other respects valid, will be binding 
on the sons. JAGAN МАТН v. MANNU LAL 

[L L. R., 16 ALL, 381 


101. — — — — — — — — Remuneration 
for management.—In a suit for partition of family 
property, one of the defendants claimed to be credited 
with в sum payable to him as the managing co- 
Parcener under в deed of management to which the 
plaintiff was not party,— Held that the claim 
under the deed of management was not valid against 
the plaintiff. In the absence ofa valid special agree- 
ment, the ing co-parcener of a joint Hindu 
family is clearly not entitled to remuneration, he 
being a joint owner of the property which he man- 
ages. KRISHNASAMI AYFANGAR v. RAJAGOPALA 
Ахүлхолв . .  . LL, R, 18 Mad, 78 


163. — — — — — — Power of mas- 
ager to revire a time-barred debt — Limitation Act 
(XV of 1877), г. 19.—The manager of а Hindu 
family no power to revive by acknowledgment а 
debt barred by limitation, except ae against himself. 
DINKAR v. АРРАЈІ. . LL.B, 20 Bom., 155 
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163. -— Debt incurred by manager 
—Presumption of debt being on joint account.— 
Though property of a joint Hindu family is prima 
facie joint, vet as there is nothing to prevent an indi- 
vidual managing member from contracting debts on 
hir own acconut, there is no presumption that a debt 
contracted by him is joint. SuNKUR PERSHAD e. 
Gouzy РЕВЗНАЮ L L. R., 5 Calc., 321 


164. ————— Duty of pure 
chaser from manager of family— Minor memlers.— 
‘A debt incurred by the head of a Hindu family resid- 
ing together, under ordinary circumstances, is pre- 
sumed to be a family debt ; but when one of the mc 
bers is a minor, the creditor seeking to enforce his 
claim against the family property must show that the 
debt was contracted Bond fide and for the bencfit 
of the family. Hunoomanpersaud Pandey у. Ba- 
booee Munraj Koomweree, 6 Moores I. A. 893, 
followed. "TANDAYARYA MUDALI c. VALLI AMMAL 
» 


165. — — — Liability of members for 
separate debts of deceased brother—Surri- 
vorship.— P, an undivided Hindu co-parcener, died on 
the 7th August 1874, leaving him surviving a brother 
C and в son N. М subsequently died on the 2nd 
July 1875. Ina suit brought by plaintiff against C, 
оп & bond executed by Р as surety for one R,—Held 
that the family property, which on N’s death became. 
vested by survivorship in C, was not in his hands 
liable for the separate debts of P or М. NARSINBHAT 
віх BAPUBHAT r, CHENAPA BIN NINGAPA 

(I. L. R., 2 Bom., 375 


166. Debt incurred by joint 


167. ——-——— Debts incurred for family 
гровев— Evidence of legal mecessity.—N, G, 
Ind H were three brothers living together as a joint 
Hindu family. After the death of N and G, decrees 
"were obtained against N’s widow, and satisfied by her 
in respect of moneys borrowed by № and H as the 
managing members of the family and spent for family 
while G's widow was living in the family. 

Та а suit by N’s widow for contribution against G^s 
widow,—Held that, though по legal necessity had 
been shown for borrowing, the defendant was bound to 
pay her share, as the money had beeu spent for family 
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purposes while she was living in the family. Bara 
DEBI ©. TARASUNDARI DEBI 
[6 В. L. R., Ap., 101: 14 W. R., 480 


168. — — — Suit by one member for 
debt due to family firm—Partnership.—in а 
suit for money lent, brought by the father of а joint 
Hindu family who carried on jointly an ancestral 
money-lending bus he plaintiff stated in examine 
ation that he had ceased to take an active part in the 
management of the affairs of the firm, and that the 
control of its busincss was in the hands of his sons, 
whom he described as “ mali] Held that, under 
the circumstances, the plaintiff could not maintain the 
suit in dividual capacity, and without joining his 
sons as plaintiffs with him, his sous being his partners 
in the ancestral business and he not being the manag- 
ing member or proprictor. — JUGAL KISHORE е. HU- 
Last RAM. . $ . LLB, 8 All, 264 


169. - Joint ancestral business, 
Nature of—Partnership—Manager of joint 
Jamily, Power of.—An ancestral trade descends like 
other Hindu property upon the members of an un- 
divided family, and the manager of such family can on 
behalf of the family enter into co-partnership with в 
stranger, In carrying on sucha trade, infant members 
of the family will be bound by tho acts of the manager 
which are necessarily incident to, and flowing out of, 
the carrying on of that trade. The manager can 
pledge the property and credit of the family for the 
ordinary purposes of that trade, and third persons 
dealing bond flde with such manager are not bound to 
investigate the status of the family, minor members 
being bound by the necessary acts of the manager. 
By necessary acts are meant such as are necessary 
for the material existence of the undivided family or 
the preservation of the family property: and a com- 
promise between co-partners of partnership accounts, 
and differences by a transfer and division of partner- 
ship property, is not such а necessary act, but is one 
which is left to be dealt with by the ordinary rules of 
law, and one which must be shown clearly to be for 
the benefit of the infant members before the compro- 
mise will be ‘enforced. The avoidance of a suit to 
take partnership accounts is not sufficient of itself 
to render в compromise necessary for the preservation 
of family property or beneficial to в minor member, 
А co-partner dealing with an undivided Hindu family 
is, with reference to its component members, in tho 
same position that a partner according to English law 
is placed in with respect to his co-partners and their re- 
presentatives. RAMLAL THAKURSIDAS c. LAKHMI- 
онлкр Muxmax . . +. 1 Bom, Ар. 51 


170, — — —  — — — — Mitakshara 
law— Debts incurred by manager of joint family in 
trading.—A joint family property acquired and main- 
tained by the profits of trade is subject to all the lia- 
bilities of that trade. Ramlal Thakursidas v. 
Lakmichand, 1 Вот» Ap. 51, followed. JOHURRA 
ВТВЕЕ v, SREEGOPAL MISSER 

[L L. R., 1 Calc., 470 
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m. —— Business carried 
on for benefit of infants—Dehts incurred by guar- 
dian—Liability of infants— Contract Act, s. 247. 
—Whero the aucestral trade of a Hindu was carried 
on after his death for the benefit of his infant children 
by their guardian, aud debts were incurred by the firm 
in the course of business,—He/d that the guardian of 
a Hindu minor is competent to carry on an ancestral 
trade on behalf of the minor, and that, following the 
analogy of the rulelaid down by s. 247 of the Contract 
‘Act as to the liability of a minor admitted by contract 
into а partnership business, the minor is not to be held 
personally liable for the debts incurred in such trade, 
but that his share therein is alone liable. Joxxisto 
Cowan v. NITTYANUND NUNDY 

[L L. R, 8 Calc., 738: 2 С.І, R., 440 


172. Ancestral trade 
carried for benefit of minor by the minor's natural 
guardian— Minor bound by acts of the guardian— 
Liability of minor for debts.—Under Hindu law, 
where an ancestral trade descends upon в minor as the 
sole member of the family, and the ancestral trade is 
carried on under the superintendence of the minor's 
natural guardian for the benefit of herself (she hav- 
ing a claim for maiutenance) and the said minor, the 
minor will be tound by all acts of the guardian neces- 
sarily incidental to, or flowing out of, the carrying on 


of the trade. RAMPARTAB ЗАМВАТНКАТ v. POOLIDAI 
[L L. В, 20 Bom., 767 
118, = Power of mam 


aging member to bind members of partnershi 
Adult members of an undivided Hindu family gov- 
етей by the law of the Dayabhaga, who have an in- 
terest in в family business carried on by the managing 
member of the family, and who aro maintained out of 
the profits of such business, must in the absence of 
evidence be taken to possess the kuowledge that the 
business might require finaucing, and to have con- 
sented to such financing. Where, therefore, mam 

ing member of such a family, in carrying on the family 
business, obtains an advance necessary for the pur- 
poses of the business by pledging the joint family 
property, the mortgage is binding on all the members 
of the partnership. Ввмога розввв г, Монох 
Говввв. I, L. R., 5 Calc., 792: 6 C. L. R., 34 


See SHAM SUNDAR LAL r. ACKHAN KUNWAR 
(1. L. B., 21 Al, 71 


174, -- ----— MA One member as 
agent of others—Partnership.—As between the 
membersof а joint family, any one or more may be au- 
thorized by the rest to act as their agent or agents in 
any business transaction ; but when a joint family or 
any members of it carry on a trade in partnership, 
and contract with the outside public in the course of 
that trade, they have no greater privileges than any 
other traders, If they are really partners, they must 
be bound by the same rules of law for enforcing their 
contracts in Courts of law as any other partnership. 
BAMSEBUX е, RAMLALL KOONDOO 

[L L. R., 6 Calc., 815 : 8 C. L. R., 467 
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175. M Joint family— 
Partnership—Infant sons—Mitakshora law — 
Promissory note, Suit on—Non-joinder of parties 
—Plea iw bar of suit.—lu a suit on а promissory 
note executed by the defendant in favour of a firm 
whose original partners were two brothers, one of 
whom had previously died leaving an infant son sure 
viving, while the other, who also had infant 
at the date of the execution of the note, sole surviving 
partner of the firm,—He/d that a Hindu infant, who 
by birth or inheritance becomes entitled to an interest 
in a joint family business, does not necessarily become 
в member of the trading partuership carrying on the 
business, ‘There must be some consentient act tothat 
effect on the part of the infant and his partners. 
Even, therefore, where parties are governed by the 
Mitakshara law, an tinfant need not be joined as a 
co-plaintiff in а suit by the father to recover a trade 
debt. Decrces obtained in such suits by or aguinst 
the managers of tho business are presumed to have 
been obtained by or against them in their representa- 
tive capacity and will be binding on the whole joint 
family, Bissessur Lall Sahoo v. Luchmessur Sing, 
L. В. 6 І. A., 233; Petum Doss v, Ramdhone Doss, 
1 Taylor, 279; and Ramsebuk у. Ramlall Koondoo, 
І. І. В. 6 Calc., 815, referred to, LUTCHMANEN 
CHETTY v, Siva PROKASA MODELIAR 

LL в. 26 Cale., 349 


176, -——.- ~-——-—_——- Family firm— 
Cutchi Memons—Partnership in firm—Onus pro- 
bandi—Adjudication of insolvency under в. 9 of 
Insolvent Act.—By an order of adjudication ono И, 
together with eight other persons alleged to be his 
partners in the firm of H, M, C, was adjudged an 
insolvent. H appealed denying that he wasa partner. 
All of the insolyents were Cutchi Memons, and were 
members of the same family. The firm had cxisted 
for forty ycare, having been established by the great- 
grandfather of the appellant, and had ever since 
been carried on under the same name hy the family 
of the founder. The petitioning ercditors alleged 
that the members of the insolvent’s family lived 
tozether and were joint in food and estate, and that 
the firm was a family frm; that the appellant’ 
father had been principal manager of tho firm in his 
lifetime, and that on his death two years previously 
the appellant had taken his place,” The appellant 
denied that he was joint with the other members of 
the family, or that he had ever been a partner, or had 
represented himself to be a partner in the firm, 
Held, confirming the order of the Court below, 
(1) that, being  Cutchi Memon, the rules of Hindu 
law and custom applied to the appellant, and that 
his position with regard to the family property was 
to bo determined by the same conditions as would 
apply in the case of в member of a jeint and un- 
divided Hindu family; (2) that the firm in question 
was a family firm, and was the property of в family 
subject to Hindu law; that whatever might have 
boen the appellant's position previously, it was 
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clear that on his father’s death his father’s share 
in the firm by law descended to the appellant aud his 
brothers, if he had auy. He then became a partner 
in the firm, if he had not been so already. It was 
‘open to him to show that he did not become a parte 
ner ; but the facts above mentioned being establ 
the burden rested on him of displacing them, 
showing that he did not become в member of the 
family firm, Ix тне MATTER OP HAROON MAHOMED 

[L L. R., 14 Bom., 189 


177. -——— Partnership— 
Joint family, Member of, starting new business— 
Presumption as to funds obtained from joint family, 
how rebutted.—The father of 4, N, M, H, and T 
died, leaving а gold and silver business, which was, 
after his death, carried on jointly for the benefit of 
the family. The brothers remained joint in food, 
worship, and estate. Subsequent to the death of the 
father, 4 and N started s new busincss in rice in 
partnership with others. It was shown by the evi- 
lence that the profits of the new business were appro- 
priated exclusively by the admitted partners, aud 4 
denied that the other brothers had any interest in 
that business. Held that on those facts the 
presumption that the new business was started with 
funds belonging to the joint family was rebutte 
Semble—That if the other members of the joint 
family were minors at the time the now business was 
started, the eldest brother had no power to start the 
new business so as to bind the infant members. 

Maxon Durr с. Ram LALL Saw 
[8 C. W. N., 184 


178. — — — Promissory 
note by member of an undivided Hindu fomily— 
Liability of other members— Negotiable Instruments 
Act (XXVI of 1881), ss. 4, 26, 27.— The maker of a 
promissory note (executed in plaintiffs favour), being 
а member of an undivided Hindu family, bad borrowed 
from plaintiff the money represented by tho note and 
purchased therewith land for the benefit of the family 
which consisted of himsclf (the maker of the note), 
зп uncle, and the sons of the uncle. The uncle had 
always recognized the debt as а family debt, and the 
land purchased with the money borrowed had, in а 
subsequent division of property, been allotted to the 
uncle and bis sons, who bad alo agreed with the 
maker of the note that they would discharge the debt. 
On a suit being brought against the maker of the 
note, as well ав the uncle and his sons,— Held per 
SHEPHARD and SUBRAHMANIA Ауүдв, JJ. (DAVIES, 
J., dissenting), that all the members of the undivided 
family were liable. Per SUBRAUMANIA AYYAR, J.— 
Even assuming that the maker of the note was not the 
manager of the family, he was the agent of his 
co-parceners when buying tho land and raising the 
loan, and his acts as such agent bound the uncle who 
expressly assented to them ; also that, inasmuch asthe 
uncle was liable, his sons must be also held liable for 
the p the extont to which they were interested in 

е Property, and that суеш if they w 
minors when the inoney was borrowed. per Davies 
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4 DEBTS AND JOINT FAMILY BUSINESS 
—continued. 

J.—(1) Had the suit been brought on а bond or on the 
debt of which the promissory note afforded evidence, 
other members of the family might have been held 
liable as well as the maker of the note, on the ground 
that the latter represented them. But in the case of 
a suit on в promissory note (as this suit was) no such 
representation could be alleged unless the persons said 
to be represented appeared by name on the faco of 
the document. (2) Where the name of only one 
person appears on а promissory note and he docs not 
purport to make it on behalf of any one but himself, 
noue but the maker can be held liable to discharge it. 
KRISHNA AYYAR с, KRISHNASAMI AYYAR 

(I. L. R., 23 Май, 507 


179. — — — —À  — Business carried 
on by one member ағ manager— Liability of all 
as joint owners—Ancestral trade and ordinary 
partnership, Difference between—Contract Act, 
TX of 18:2.—J, the father of tho three defeu- 
dante, established а trading firm in 1865 wader the 
name of J H, He and his threo sons lived together 
as a joint Hindu family. J died in 1872, and the 
business was continued under the same name by 5 
the eldest brother and manager of the family. The 
youngest of the three brothers was а minor at the 
date of his father’s death. The plaintiff sued the 
three brothers to recover money <due on an account 
sigued by S in the name of tho firm. The second 
defendant contended that he had never participated 
in the property of the business ; that he had not re- 
sided at the family residence for six years; that be 
could not be considered a partner of the firm, aud 
therefore was not liable to the plaintiff. Held that 
he could not repudiate liability arising out of the 
ordinary trausactionsof thefirm. During his father’s 
life he was joint owner, and after his father’s death 
he acquiesced in the continuance of the firm under 
the same uame, and ostensibly therefore with the 
same constitution. He had done no act to divest 
himself of hie share. He had given no notice of 
repudiation and made по partition, and thero was 
nothing to prevent him from demanding his share of 
the partnership or claiming to share in the profite. 
‘There was therefore nothing to exempt him from 
the ordinary role of Hindu law, which makes every 
member of a united family liable for debts properly 
incurred by a manager for the benefit of the family. 
The debt due to the plaintiff for goods supplied to 
the shop was properly incurred in the course of the 
ordinary transactions of the firm, and presumably 
therefore for the benefit of all the joint owners of the 
firm, The rights aud liabilities arising out of joint 
ownership in a trading business created through the 
operation of Hindu law between the members of an 
undivided Hindu family cannot be determined by 
exclusive reference to the Contract Act (IX of 
1872), but must bo considered also with to 
the general rules of Hindu law which regulate tho 
transactions of united families, An aucestral trade 
may discend, like other inheritable property, upon 
the members of a Hindu undivided family. The 
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partnership eo created or surviving has many, but not. 
all, of the elementa existing in an ordinary partner- 
ship. For example, the death of one of the partners 
does not dissolve the partnership ; nor, as a rule, can 
one of the ers, when severing his connection 
with the business, ask for an account of past profits 
and losses, SAMALBMAI NATRAUBHAI v. SOMESEVAR 
Marat. . . OLB, 6 Bom, 88 
5 Payment of debt—Debtor 
of undivided family—Release—Manager of family. 
—The debtor of an undivided Hindu family is not 
justified in peying his debt to the eldest member of 
the family, unless such eldest member be also the 
manager of the undivided family. If there ів no 
manager, the debtor should obtain a release fromall 
the members of the undivided family. SaNcarPa 
BIN CHANBASAPPA ©. ue BIN KENGEDAPPA 


Bom., A. С., 141 


— Bond in favour 
ge vo-tharer—Joint family- Payment of such 
made to another co-sharer when a discharge— 
Bight to aue.— Wh ere a debt due to one member of 
a joint family bas been paid by the debtor to another 
member of the family, the question whether such 
payment operates as a discharge depende on the cir- 
‘cumstances under which it was made, А and В were 
members of a joint Hindu family. Both managed the 
joint property for the common benefit, Each used 
to recover debts due on bonds taken in the other's 
name. In 1590 defendant passed a bond to 4. In 
1892 he pessed в mortgage bond to В, the considera- 
tion for which was stated to be the balance due on 
the former bond. Subsequently 4 sued defendant on 
the bond of 1690. Held t under the circum- 
stances the mortgage bond passed to B operated as а 
valid discharge of 4s claim under the previous bond. 

GURUSHANTAPPA v, CHANMALLAPPA 
[L L. R., 24 Bom., 123 


5. POWERS OF ALIENATION BY MEMBERS. 
(a) Махае. 

189. ———— Power of mi '— Position 
f manager of fenily— How far his acts bind other 
members.—A Hindu family is ав в corpora- 
tion whose interests are neci ly centered in the 
manager, the presumption being that the mi 
acting for the family unless the contrary is shown. 
Before the introduction of the Civil Procedure Code, 
this was so equally with regard to litigation as to 
other transacticns, and it was not then obligatory, or 
even customary, for в Hindu manager to set forth 
that he sued in в representative character (as now re- 
quired by the Code, в. 50) or to add the co- 
Owners as parties to the suit (as required by English 
law). Gan Savant BAL Savant ©. NABAYAN DBoN» 
SavAx? . . . LL.B, 7 Bom, 467 
183. — Anoestral 
family trade,— The case of a widow, or of a daughter, 
differs from that of the manager or head of an undi- 
vided family who manages an ancestral trade, and has 
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а certain power to pledge for the requirements of 
the business, The validity of bis charge, however, on 
the family estate, where there ів а minority or non- 
cousent among the members of the family, depends 
on proof that the charge was necessary, or was believed 
to be so by the mortgagee after due inquiry. The 
manager, appointed by the daughter, on whom 
the family estate has devolved, has no larger power 
to pledge the ancestral assets than his principal. 
Suam SUNDAR LAL v. ACHHAN KUNWAR 


Upholding decision of High Court in Асннах 
Колв г. THAKUR Das. fL. B., 17 All, 125 


184. о Debt incurred 
by managing members of a joint family— Personal 
liability of other members.— Three brothers, being 
the managing members of their joint Hindu family, 
borrowed money from the plaintiff for a family pur- 

. The plaintif now sued the survivor of the 
brothers and the sous of all three to recover the 
amount of the debt, and he obtained a decree that the 
debt was recoverable from the family estate and also 
personally from the survivor of the three borrowers. 
Field on appeal that the plaintiff was not entitled to 
а personal decree against the other defendants, CHA 
LAMAYYA c, VARADAYYA I, L. R, 22 Mad., 166 


. Debt contracted 
by а manager for family purposes—Decree against 
the managing member alone—Saie in execulion of 
such decree— Effect of such sale,—Where a debt is 
incurred by в Hindu as manager of the family for 
family purposes, the other members of the family, 
though not parties to the suit, will be bound by the 
decree passed against him in respect of the debt, and, 
S£ in execution of the decreoany joint property is sold, 
the interqst of the whole family in such property will 
pass by the sale. SAKHABAM v. Drvst 

[L L. R., 88 Bom., 872 


186, ————————Transactione af, 
liable to be questioned— Fraudulent contract.— 
Every member of a family of proprietors who bas 
an interest in the estate bas в right to question any 
transactions entered into by the elder member as 
manager whereby the former would be defrauded. 
"The right of a person defrauded by a contract between 
a matager and э third party is to have the cone 
tract altogether rescinded. Елу J. SHARANGPANI 
GaxoapmigsHAT . LL. R4 Bom, 89 


Money expended in im- 


common undivided property, money ex] 
improvement or repair is considered 


of the outlay when a division takes place. x 
fale of law precluding one member of an undivided 
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Hindu family, though living together, from enterin 
into an agreement with his co-parcencrs in respect of 
the expenditure on family property and repaymont 
of sclf-acquired funds; and such an agreement is 
rendered more reasonable and probable where portions 
of the family property are occupied and enjoyed by 
cach of the members living separately. МСТТАВУАМТ 
GAUNDAN с. ŠUDBIRAMANYYA GAUNDAN 

[l Mad., 309 


. — — ——- Discretion of managing 
member to expend moneys for improve- 
ments—AMorlgage for improvements to family 
property.—Where a mortgagee of a house, the ances- 
tral property of a Hindu family, advanced money on 
the representation that it was required to complete 
improvements in the family house and to pay в mort- 
gnie-debt carrying a higher rate of interest which 
had been contracted to make those improvements, — 
Held that the sons of the mortgagor were bound by 
the mortgage. 1а the case of improvements of the 
family property made by the managing membor of à 
Hindu family where the sum spent was large, but the 
discretion of the managing member was cxercised 
bond fide and for tho benefit of the estate and the 
family had this benefit, such discretion should not 
be narrowly scrutinised. Saravana Teran v. Mutlayi 
Ammal,6 Mad., 371,and Hunoomanpersaud Panday 
v. Munraj Koonweree, 6 Moore's I. A., 393, discussed 
and followed. RATNAM г. GOVINDARAJULU 
[L L. R., 2 Mad., 339 
189. — — —— Costs incurred by man- 
ager in protecting property of joint family— 
Liability of shares of members of joint family for. 
—Pendiug an appeal, the plaintiff, who was the appel- 
lant, died, leaving one adult and four minor sons. 
The adult son prosecuted the appeal, which was dis- 
missed, as was the suit in the Court below, with costs. 
The decrees for costs were sold by the defendant to a 
third person, who caused certain Property which be- 
longed to the estate of the plaintiff to be sold in exe- 
cution. Held, in a suit by the minor sons to recover 
possession of the sharcs in the property sold, that, 
as all the sons were interested in the litigation, all 
their shares were liable for the coste, and the suit was 
dismissed. JUTADHARI LAL r, RUGHOBEER PERSAD 
L. R., 9 Calc., 508: 12 C. L. R., 255 


190. — Alienation by manager— 
Sale by manager of joint family.—The manager of 
sn undivided Hindu family cau sell his ga share 
of the family property only, DAMODHAR VITHAL 
Киавв с. рлморнав Нав ЗомАмА . 1 Bom., 183 

KoYLAsHESSUR Boss e. NARAINEE DOSBER 

(10 W. R., 303 

191. — Acquiescence.— 
An alienation made by the managing member of the 
joint Hindu family cannot be questioned by another 
member if he stands by and aces to the application of 
the purchase-money for the benefit of the whole 
family, without refusing to participate in it. Wars 
о, Візто CHUNDER Boss . . 9 Hay, 567 
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192, Sale of family 
property by manager when binding on an adult 
member of family absent at time of eale—Consent 
to such sale—B and С were half-brothors and 
members of an undivided family. С left his native 
place, and in his absence В carried on the family 
business and managed the family affairs, In order 
to raise moncy for the business and to provide for the 

i C's sisters, B sold to the 
which part of the family 
property. death, C returned to his village 
and refused to give up possession of the house to the 
plaintiff, who accordingly filed this suit. It was 
contended that В could not sell the house so as 
to bind C without his expressed assent. Held, 
confirming the deeree of the lower Appellate Court, 
that the wale was binding on C, who, under the 
Cireumstanecs, must be presumed to have intended 
that B should continue as de jure and de facto 
manager to exercise such powers as the family neces- 
sitics required. CHHOTIBAM v. NABAYANDAS 

[L L. R,, 11 Bom., 605 


Mortgage by 
Hindu family.—A member of an undi 
vided Hindu family has & right to mortgage h 
own share of the family estate, and, if he be acting 
as representative and manager of the undivided 
family to mortgage the interests of the other members 
of the family therein on any common family neces- 
sity, or for the common benefit and use of the undi- 
vided family. GUNDO MAHADEV ©, RAMBHAT BIN 
BuaUBHAT . ET] . 1Bom., 


194. — — ———— — ————— Power of man- 
ager to alienate joint family property.—The holder 
of an impartible zamindari governed by the law 
of primogeniture having a son executed а mining 
lease of part of the zamindari for a period of twenty 
years, by which no benefit was to accrue to tho 
grantor unless mining operations were carried on 
with success, and the commencement of mining 
operations was left optional with the lesse. On the 
death of the grantor, his minor son and successor, 
by the Collector of the district as bis next friend 
(authorized in that behalf by the Court of Wards) 
now sued the assignee of the lessee to have the 
lease act aside, Held per MUTTUSAMI AYYAR and 
WiriNsON, JJ. (affirming the judgment of PARKER, 
J.) that the lease was not one which a managing 


| member of an ordinary joint family governed by 


Mitakshara law could providently enter into ВЕВЕВ- 
FORD о. RAMAsUBA — . LL. R. 18 


195. —— — — —  — Sale by widow, 
ағ manager of the joint family, of immoveable 
property lefi by husband—Family mecessity— 
Effect of sale as against minor sons—Deed of sale— 
Intention of parties—A Hindu died in debt, 
leaving two minor sons. His widow, who after his 
death was tho manager of the family, borrowed 
money for family purposes, and as security morte 
gaged some of the immovesblo property left by 


( 3577) 
HINDU LAW—JOINT FAMILY 


—continued. 


5. POWERS OF ALIENATION BY MEMBERS 
—continued. 


her husband. She subsequent]; 
Court held that the evidence 
sold to pay off the family debte. Held that the 
minor sons wero bound by the sale. Held also that 
the effect of в conveyance of property sold by the 
manager of a family iras on the intention of the 
partics as gathered from the terms of the instru- 
ment and from the surrounding circumstances. 
ScccARAM MORARJI SHETAY v. KALIDAS KALIANJI 
[L L R., 18 Bom., 631 


196. Gift by manager 
of part of family properly —Illegitimate daughters 
— Maintenance, Right to.—R, the manager of an un- 
divided Hindu family, gave certain shares in a spi 
ning and weaving company, which had been purchased 
ont of family funds, to @ for and on behalf of the 
plaintiffs, who were R’sillegitimate daughters, After 
the death of R and б, R’s illegitimate daughters sued 
the surviving members of the family for a declaration 
that the shares belonged to them, and that they had 
a right to have them transferred to their namesin the 
company’s books. Held, without deciding whether 
illegitimate daughters were entitled to simple main- 
tenance from the family property, that in any case 
Bas manager could not allienate the shares for that 
purpose, as there were no emergent circumstances re- 
quiring it, PARVATI v. GANPATRAO BALAL 

[L L. R., 18 Bom., 177 


197. ~ Gift of un 
divided share bg adults of family— Minor co-sharer 
mot a party to gift.—According to Hindu law, under 
ordinary circumstances, a gift by a co-parcener of his 
undivided share in immoveable property is invalid, and 
b; 


sold it, and the 
wod that it was 


was given by the adult members of the family to the 
plaintiff аа the worshipper of a deity, A minor co- 
parcener did not join in the gift. The plaintiff sued 
the occupier for possession. Held that the plaintiff 
could not recover. The gift, not being made from 
necessity, nor for the performance of any pious duties 
obligatory on the minor or the family, was invalid, 
and could not be given effect to even with reapect to 
the shares of the donors, KALU о. Bans 

[L L. R., 19 Bom., 803 


298. ——— Manager of 

lunatic appointed under Act XXXV of 1853 — Mori- 

gage of interest of minors.—Where & persou is a 
ted manager of a lunatic’ stato under Act XXXV 


poi 
of 1858, he can only make a valid alienation in ac- . 


cordance with the provisions of that Act, although he 
may also be de facto manager of the family property. 
A Hindu woman having lunatic husband 
‘and minor sons was appointed guardian of tho luna- 
tic’s estate under Act XXXV of 1858. She was also 
de facto manager of the family. She mortgaged the 
family property without the sanction of the Court, as 
requived by a. 14 of the Act. Held that the mort- 
gages wore invalid as regards the lunatic’s interest in 
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the property, but as regards the interest of the minors, 
which was vested in them at the time of the mort- 
gages, the property being ancestral, the mortgages were 
binding if made for family purposes,” ANPURNABAI 
©. DABGAPA MAHALAPA NAIK 

(I. L. R., 20 Bom., 150 
о Debts con- 
tracted by manager for family purposes—Evidence 
required where there has been a series of transac- 
tions—Onus of proof and presumption as to loans 
being for family purposes.—Although there is no 
presumption that moneys borrowed by the manager 
of a Hindu family are borrowed for family purposes, 
and a plaintiff seeking to make the family property 
liable must prove that the loans were contracted for 
ily, it ів not incumbent on the plaintiff to 
respect of each item in a long series of bor- 


rowings, the particular purpose for which it was bor- 
Tt will bo sutticient for him to show that the 
nt. 


family was in chronic need of. money for the ew 
outgoings of the family life or ite trade neces 

aud that the moneys were advanced on the represen 
tion of the manager that they were needed for such 
objects. And if the fair infereuce to be drawn from 
all the circumstances of the case leaves uo doubt that 
the moneys were borrowed for family reasons, the 
plaintiff is entitled to succeed, alth»mgh he is not able 
to indicate the particular purpose for which such sum 
has been borrowed. Казым RAMAYA NAIK г. 
VAsCDEY VENKATESI PAL VASUDEV VENKATESH 
Pare Mmasrr . — . ІІ. R, 21 Bom., 808 


900, —— — ——— —  — Purchaser. from 
member of joint family.—If a person dealing with 
в Hindu representing himself to be the representative 
and manager of an undivided family, comprising in- 
fant members, can show that, after reasonable enquiry, 
ho believed in good faith that the persou so represent- 
ing himself was entitled to act, and was acting, for 
the family, and that the transaction entered into with 
him by such manager was entered into for some com- 
mon family necessity or for the benefit of the infants, 
such act of the manager is valid and binding on the 
minor members of the family. — TRIMBAK ANANT e. 
Gorarsuxr віх МАНАОЗНЕТ Mamapu 1 Вош., 27 


201. Power of mane 
ager to alienate or charge shares of other members of 
family—Necessity—Onus probandi.—It is a firmly 
settled rule of Hindu law, resting upon the authority 
of the Mitakshara and repeated judicial decisions, that 
a mauaging co-parcener has not the capacity to alienate 
or charge the share of his minor co-parcencr in immove- 
ableaucestral property except for tho purpose of prov 
ing for some family need or the performance of an in- 
dispensable religious duty, or except the, alionation or 
charge be for the benefit of the joint estate; and in 
every caso to which the rule is applicable, the onus of 
showing either by direct or presumptive proof a primd 

facie caso in support of the existence of the condition 
‘necessary to give the legal capacity to make the dis- 
puted disposition lics upon the party cluimning to have 
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| it a title to the minors share of the 
soquiret under UD, question af wisi itt amount of 
propery Phe law renders necessary to discharge 
That burden of proof, Held that where the dispute 
tist banat dity of в sale or mortgage of family pro. 
perty ia with the person to whom it wasmade, а 
porty eT consideration for it has not been advanced 
реш T rposc of discharging an antecedent charge 
for the pi e or an old debt incurred by an ancestor ; 
on the PP ke ава oF mortgagee, as regards the 
the case ror a family need or suttcient bencficia] pur. 
existence iring the advance of the considcration-moiey, 
P b established by positive proof, But thet 
Wetewoen a bond fide salo of mortgage for az advance 
between ар pre-existing mortgage claim or an 
made Apin of an ancestor, and one not mado for 
ео ове, there was this distinction to be observed, 
that the burden of establishing by direct proof tuat 
such prior claim or debt was incurred for в proper 
family purpose is not cast upon the vendee or mort» 
се, He is only required to show this presumptively, 

Be to do so it is incumbent on bim to gi 


. MUTTAY AMMAL 
en [6 Mad, 371 
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202. Mortgage of 
joint family property—Powers of kurta— dcknow 
ledgnent by kurta or by ezecutor under Hindu will 
—Acowieacence.—H, a Hindu, died leaving two 
adult and two minor sons, aud having made a will 
ог anumatipatra, addressed to his two cldest sone, 7, 
and G, whom he thereby appointed malik mukhtars 
of the whole of his estato with full powers of manage- 
ment, He directed them to maintain his widow 
and minor sons and to pay the marriage expenses of 
tho latter out of the joint estate, and furtber directed 
them to pay his liabilities and, if necessary, to raisc 
money for that by mle or mortgage; the 
necessary documents to be signed by Z aud G, "tho 
names of the infants being signed by you as guar 
dians and executors.” In case of tho death of ather 
L or G, the will provided that all 
the executors should be vested in 
minors to have 


attaining 
the execu- 


ppointed G 
beequently obtained a certificate 


“as executor of L,” 
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Persons, the remainder bei 
2 of which, "d 


od 

one of the minors had attained 
when the mortgage was executed, and: 
years thereafter, aud that both had 
the mortgage several years before 


then raised no objections. 
effect of the limitation law 


his majority 
the other some 
been informed of 
the suit, and had 
No question ва to the 
on the 


when he comes 
with the acte during his 
and to express his dissent; prove of 
such acts. No evidence asto 178 
estate when the mortgage was executed or that Ls 
Widow knew of the mortgage, the suit must be dis- 
missed as against her. Held, 
C.J and PONTIFEX, 
being a charge upon the estate of the debtor, 
intention of И, 
for the maintenance of his widow 


ег, 


and the 
novision in his "Ш 
and minor sons, being 
time continue 
Joint, no charge or trust was created by the 


operation 
T of a joint 
family, or the executor of a Hindu will, bas no 

acknowledgment to revive a debt barred 


aud his representatives could 
T's estate, GOPALKARAIM 
Могоомрав е, MvppouvzrY бортив. Ѕновивв- 
Морромоттт GurrER, 

BAMASOONDERY Dosszx 
04 B. L. в.а 


r TEE E Mortgage of 
joint family property.—An alienation made by & 
‘managing не joint Hindu family is not bind- 
ing upon his adult co-sharers unless it із shown that it 
was made with their consent, either express or ime 
plied. In cases of implied consent it is not necessary 


Property to the рашт 


to provo ite existence with reference to a particular 
instance of alienation, but а general consent may be 


( 3581 ) 


HINDU LAW—JOINT FAMILY 


—continued. 


5. POWEBS OF ALIENATION BY MEMBERS 
—ocontinued. 


deducible in cases of urgent necessity, from the very 
fact of the manager being entrusted with the manage- 
ment of the family estate by the other members of 
the family; and the latter entrusting the manage- 
ment of the family affairs to tho manager must be 
presumed to have delegated to him the power of 
pledging the family credit or estate whon it is im) 
sible or extremely inconvenient for the purpose of au 
eficient management of the estate to consult them 
and obtain their consent before pledging such credit 
or estate. MILLER о. BUNGA Nats Мосыск 
[L L. R., 12 Calc., 389 
904. —___________¥itakshara law 
—Ancestral property.—A, the kurta of a Hindu 
family governed by the Mitakshara law, living with 
his two sous, B and C, in joint enjoymont of the 
family property, took a loan from certain persons, and 
executed to them a mortgage bond on the joint 
family property. The bond-holder obtained a de 
cree on their bond, in execution of which they caused 
the property to be sold, and themselves became the 
purchasers C was a minor at the time of the alien- 
ation. Ina suit by В on behalf of himself and C 
to set aside the alienation, on the ground that it had 
been made without their consent and without legal 
necessity, the Court found that В had taken such a. 
part in the transactions leading to the alieuation as 
made him a consenting party to it ; that there was no 
legal necessity for the alienation; and that, С being 
a minor, the alienation was not the joint act of all the 
members of the family. Held that, under these cir- 
cumstances, the alienation failed to convey to the 
purchasers either the entirety of the property or an; 
share or interest in it, and C was entitled to have it 
set aside. In ordering the alienation to be set aside, 
the Court, in the interest of the minor son, and 
favouring the equity the purchasers clearly had 
against 4 and B, directed that, on recovery of the 
property, it should be held and enj gel in defined 
shares, and that the shares of А and В should be 
jointly and severally subject to the lien thercon of the 
pee for the repayment of the loan to 4. So 
long as the members of a Hindu family under the 
Mitakehara law are living in the joint enjoyment 
of the family property, without having come to an 
actual partition among themselves of that property, 
or an ascertainment and partition of their rights in it, 
no member of the family bas any separate proprietary 
right therein which he can alieno or encumber. The 
property can only be aliened by the joint uct of all 
the members, express or implied; or, in case of jus- 
tifiable family necessity, by the kurta alone. MAHA- 
BEER PERSHAD v. RAMYAD SINGH 
03 В. L. B., 90; 20 W. R., 192 


J--— Attachment and. 
sale of the interest of manager where manager is 
not the father of other co-sharers—Tenants-in-com- 
mon—N and Я (uncle and nephew) were members 
of an undivided Hindu family. On the 2204 April 
1872, N mortgaged the land iu dispute (part of the 
family property) to J, who, on the 10th June 1876, 
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obtained a decreo against N on the mortgage, and 
put up the land for sale in execution, 16 was pure 
chased by the defendant on the 26th October 1876. 
N aud H had previously sold the land to the plain- 
tiff by a registered deed, dated the 30th June 1876. 
On the 28th September 1877, the plaintiff sued the 
defendant for possession of а half share of Н in the 
land. The Subordinate Judge awarded the plain- 
tiff’s claim, holding that his purchase was bond fide, 
and that the share of Н was not bound by the morte 
ге executed by N to J. In appeal the District 
РА thought it unnecessary to consider whether the 
plaintiff's purchase was bond fide, and whether H 
was liable for the mortgage-debt, inasmuch as the in- 
terest of N alone had been sold under the mortgage 
decree, and the interest of А thercfore was not 
affected by the sale, He affirmed the decree of the 
first Court, with the variation that the plaintiff and 
defendant were jointly entitled to the possession of 
the laud, In second appcal it was contended for the 
defendant that the District Judge ought to have 
found whether the mortgage-dcbt contracted by № 
was for a family necessity and therefore binding on 
N, and whother tho sale to the plaintiff was bond 
fide. Held that the plaintiff was entitled to recover. 
"The defendant had only purchased that which was 
seized and sold in execution of the decree, viz., the 
right, title, and interest of № in the land, and H’s 
share was not affected by thesale. Held also, follow- 
ing Marsi Narayan v. Lilachand, I. L. B., 6 Bom., 
56d, that it was not competent for the Court in this 
suit to consider the question whether the loan cou- 
tracted by № in 1872 was contracted by him as manager 
fora necessary family purpose so as to bind the sbaro 
of Hin the property. Held also tbat, if the share 
of N had already been sold tothe defondant under the 
mortgage-decree, the defendant and Æ were simply 
tenants-in-commou, and there could be no objection 
to H doing what he liked with bis remaining share. 
KISANSING JIVANSING v. MORESHWAR VISHNU 
[L L. R., 7 Bom. 91 
See also PANDURANG KAMTI г. VENKATESH PAI 
0.1. В., 7 Bom., 95 note 


206. ———______— Mortgage of 
family property, Effect of, on minor membera.—Sar 
doba, Raghoba, and Sambhapa were membersof an un- 
divided Hindu family. Sambbapa died, leaving bim 
surviving several sons. Subsequently Sadobs, Raghobs, 
and Rajaram, the eldest son of Sambhapa, mortgaged 
the family house tothe plaintiff. In 1877 tho plaintiff 
it upon the mortgage against Sadobe, 

Rag Rajaram. Tbe Court of first instance 
awarded him possession of the house until he should 
receive payment of the mortgage-debt. In execu- 
tion of the decree, the plaintiff was obstructed by the 
widow aud sous of Sambhapa, but after enquiry the 
Court, ou 14th January 1879, overruled the objection 
and directed possession of the house to be given to 
the plaintiff. On 28th January 1879, the plaintiff 
complained that he was prevented from obtaining 
Posecasion of one of the rooms in the said house; the 
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defendant Babaji appeared, and admitted that he had | mortgage) and not on the credit of the family estate, 


locked up the roon , aud he refused to give up possos- 
sion, contending that he was not bound by the morte 
gage, that at the date of the mortgage Rajaram was 
not joint with him and the other sous of Sambhapa, 
and that the luan was not required for family neces- 
sity. Subordinate Judge dismissed the plaintiff's 
application, In 1882 the plaiutiff brought the pre- 
sent suit against the defendant, in which he prayod 
fora decree giving him possession of the said room on 
the terms of the deeree passed in 1877. The defene 
dant alleged that the house in question was not the 
joint property of his uncles Sadoba and Raghoba, but. 
that his father Sambhapa was the sole owner ; that 
liis uncles Sudoba and Raghoba and his brother Raja- 
ram had noright to mortgage it, and that the money 
was not required for family necessity. Не contended 
that the decree of 1877 was not binding on him, and, 
further, that the present suit wasbarred. Held that 
the plaintiff was entitled to в decree against the de- 
fendant, "There was nothing to show that at the 
date of the mortgage in 1875 the defendant was not 
still amemberof the same joint family with Raja- 
ram into which he had been born. In the mortgage 
transaction all the branches of the family were re- 
presented by their eldest members, and the mortgagee 
(the plaintiff) might reasonably suppose that a trans- 
action entered into by them and apparently necessary 
for the common interest was really necessary. BAL- 
VANT SANATAKAM с. BABAJI BIN SAMBHAPA 

[L L. R., 8 Bom., 602 


207. Mortgage for 
family purposes—Decree against manager for 
mesne profits—Ezecution against family property. 
— D, the manager of an Alyasantana family, having 
executed a usufructuary mortgage of certain land 
belonging to the family to У, to secure the repay- 
ment of a debt contracted for purposes binding on the 
family, V was compelled to sue for possession of the 
land mortgaged, and obtained в decree for possession 
against D and two other members of the family and 
for payment of mesue profits from the date of the 
niortgage against D only. After the death of D, 7 
sought in execution procecdings against the surviving 
members of the family to obtain payment of the 
mesno profits decreed, by sale of the equity of re- 
demption of the land mortgaged to him by D. Held 
that V was not entitled to execute the decroe for 
ancsue profits against the family, VENKATA KRISH- 
NAYYAR v. KAVERI SHETTATI 

[L L. В., 7 Mad., 201 

208. —— ————À — — Polygar, Posi- 
tion and liabilities of—Debte incurred by—Ac- 
quisition of moveable property by— Assets in hands 
af successor—Duty of lender dealing with poly 
дат. Рег KERNAN, J.—A simple loan and au express 
Charge require the same foundation to bind the family 
and estate of а polygar. The position of a polygar 
differs from that of а manager of a Hindu family in 
this incident amongst others, viz., that primd facie he 
Lorrows on his own personal credit (where there is no 


and the rule requiring lender to satisfy himself of 
the existence of family necessity or of the family 
benefit which justifies tho manager in borrowing would 
not be sufficiently complied with by similar enquiries 
in the case of a polygar borrowing money. To entitle 
в creditor, obtaining a charge from a polygar on the 
corpus of the estate, to the security of the estate, 
proof of immiucnt pressure or danger of loss, or of 
such close enquiries us to the position of the estate 
and the immediate circumstances of the pressure or 
apprehended danger as to satisfy в prudent and 
reasonable miud of the truth of an alleged pressure 
and impending danger, should be given. Per Curiam 
—lthough moneys lent by в creditor toa polygar have 
been actually expended in payment of paramount 
charges on the estate, the mere fact of such payments 
is no evidence of family necessity, nor can the estate 
be said to derive any benefit thereby, when the annual 
rents of the estate arc more than sufficient to pay for 
all proper charges on the estate, so as to entitle the 
creditor to recover from the family estate. When a 
creditor has mado no enquiry as to the necessity for a 
polygar borrowing money, he cannot remedy the 
omission by showing that if he had enquired he would 
have been informed that the money was wanted to 
рву for Government kist due by the polygar. Per 
KERNAN, J.—When the rightful owner of а polliam. 
has stood by and allowed another to take and remain 
in possession of the polliam, and loans have been made 
to the de facto polygar, the moveable property, pure 
chased by the de facto polygar out of the income or 
with borrowed moneys in his possession at his deat, 
is assets available for payment of his creditors. Per 
Моттозамт AYYAR, J.—The moveable property 
acquired by means of the income of the polliam by a 
de facto polygar is not available as aescte for his 
creditorsin the hands of de jure polygar who succeeded 
him and who has not admitted his predecessor's title, 
nor accepted maintenance from him, but moveable 
property acquired by means of borrowed money may 
be pursued by the creditor as assets. Котто RAMA- 
SAMI CRETTI v, BANGARI SESIAMA NAYANIVARU 

[L L. В., 3 Mad., 145 


209. – -— Agreement made 
by manager of family.—Every member of a joint 
family is not bound by an agreement made by the 
head of that family. The rent of a joint undivided 
tenure cannot be enhanced on the strength of an ikrar 
executed by one of the со-рагсепегв.  HEMUYETOOLAH 
Cuownry с. Nin Kanta MuLucx 17 М, R., 139 


210, —_____—_—_—— Authority of 
elder brother to sell.—In the absence of authority in 
the eldest brother from his brothers to sell their ne 
the sale by the eldest brother is not the act of all the 
brothers. Oamap Вокви ©. Вахроо — BASHINER 


Doss . . e. e e 7W.E.298 
See Buvsonanuxp Мутвк е. Варна Снови 
Myx. . 5 o. ТМ, В, 836 
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ап. Permanent Lec 
by elder brother— Necessity.—The elder brother in a 
joint Hindu family cannot grant в valid permanent 
lease of land without some consideration being proved 
to have been paid or applied towards mecting any 
n of the joint family. Broso Монох 
нове г. LUCHMUN SINGH W. E., 1864, 83 


313. Agreements made 
by adult members of family.—Arrangements relat- 
ing to the enjoyment of joint family property and 
acknowledgments of the right of the ecveral members 
of the family to acquire separate property made by 
the adult members of the family are to be held bind- 
ing on the minor members of the family if they are 
not detrimental to their interest, and such arrange- 
ments consented to by a father should be held bind- 
ing on his minor child. Мовегнон DASS ғ, NARAIN 


Dass B . . . . SN. W., 217 

Upheld by Privy Council . . 90 W. R., 17 
(5) FATHER. 

See CASES UNDER HINDU LAW—ALIEN- 


ATION—ALIENATION BY FATHER. 


218. — — —— Alienation by father—Mi- 
takshara law—Interest of father in ancestral pro- 
perty.—Before partition, a Hindu father has, under 
Mitakshara law, no definite share in joint ancestral 
property which he can aliene, Nowsur RAM v. 
DvRBARER SINGH . Е . . 9 Agra, 145 


214. Sale by father 
of joint family of his own share.—A sale by a father 
is valid by Hindu law to the extent of his own share 
of the undivided estate. There is no distinction ac- 
cording to the Madras school between a father and 
other co] . PALANIVELLAPPA KAUNDAN г, 
MANNARU МАКАН . . 9Maà, 416 


315. — — — — — — — —  Mitakshara law 
—Sale of ancestral property.— According to Sada- 
bart Prasad Sahu v. Foolbash Koer, 8 В. L. Ru Е. 
B., 81, в sale of undivided ancestral Property bys 
father without any legal necessity and without the 
consent of all the co-sharers is, under the Mitakshara 
law, invalid. It is not valid even as regards the 
father's share. А son suing to set aside such an alien- 
ie, according to that case; entitled to & declara- 

jon that the alienation is void altogether. The son 
suing in the father's lifetime on behalf of the family 
may be entitled to a decree for possession. Upon 
what terms that decree should be made will, accord- 
ing to the decision in Modhoo Dyal Singh v. Kolbur 
Singh, В. L. R., Sup. Vol. 1018, depend on the 
equity which the purchaser may have to a refund of 
the purchase-money, or to be placed in the position of 
ап encumbrancer as against the joint family in the 

icular case. Hanuman Dorr Roy г. KISHEN 

ISHOR NARAYAN SINGH . . ЗВ. L. R., 358 


8. C. Honoomax Dorr Roy v, Внлавот KISHEN 
05 W. R., F. B., 6 
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216. - —M Mitakshara 
law—Power of father to aliene.—A Hindu father in 
a Mitakshars joint family has no power to settle ances- 
tral property by conveyance in his lifetime, or by a 
will to take effect after his death, without the consent 
of all his sons living at the time. Where such a 
settlement is not assented to by the sons living at the 
time, and another son is afterwards born, no subse- 
quent assent would be binding on the latter. Hu- 
вороот NARAIN SINGH v. BEER NARAIN SINGH 


[1 W. R., 480 


217, — — — ———— 
—Alienability by a co-parcener of his undivided 
share of ancestral estate—Will.—A Hindu of the 
Southern Mahratta country, having two sons undi- 
vided from him, died in 1871, leaving a will dispos- 
ing of ancestral estate substantially in favour of his 
second son, excluding the elder, who claimed his s 
in this suit, In 1861, a suit brought by this elder 
son against his father and brother to obtain a decla- 
ration of his right to a partition of the ancestral 
estate was dismissed on the ground that he had no 
right in his father’s lifetime to compel а partition of 
moveables ; and that, as to the immoveables, the claim 
failed, because they were situate beyond the jurisdic- 
tion of the Court. It having been contended that, as 
a father and his sons were during his life co-parceners 
in the family estate, one of such co-parceners being 
able, according to the decisions of the Courts, by act 
inter vivos to make an alicnation of his undivided 
share binding on the others, it followed that the 
father might dispose by will of his one-third share. 
Held that under the Mitakshara law ав received in 
Bombay the father could not dispose of his one-third 
share by will. The doctrino of the alienability by a 
co-parcener of his undivided share, without the con- 
sent of his co-sbarers, should) not be extended in the 
above manner beyond the decided cases. The Bom- 
bey Court had ruled that a co-parcener could not 
without his co-sharer’s consent, either give or devise 
his share, and that the alienation must be for value, 
The Madras Court had ruled that, although в co-par- 
cener could alienate his share by gift, that right was 
itself founded on the right to partition, and died 
with the co-parconer, the title of the other co-sharers 
vesting in them by survivorship at the moment of his 
death. Without в decision as to which of these con- 
flicting views, in regard to alicnation by gift, was 
correct, the principles upon which the Madras Court 
had decided against the power of alienation by will 
were held to be sound and sufficient to support that 
decision. LAKSHMAN DADA NAIK ©. RAMCHANDRA 
Dapa Narx + * LLR, 5 Bom, 48 

GR,7LA,181 

218. — — Ancestral pro- 
perty—Joint property earned by a father and his 
sons—Effect of contribution by the father of a nu- 
cleus of pro; ned by himself exclusively— 

on by will over.—D (defendant 
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father died and D separated from his brother. At 
the time of separation D took nothing out of the 
family estate, which was very small. He subsequente 
ly supported himself by practising medicine, which 
he taught himeclf from some medical books which 
his father had bought for him before his death, D 
had two sons, riz, M, born in 1846, and H, born in 
1849. At the end of the year 1850, D and his two 
sons came to Bombay, where D continued to practise 
modicine and established a dispensary. In 1852, 
having saved 95,000 by his medical prac 
up business as a merchant, and acquired 

able fortune. His two sons, М 
joint with him, 
th October 1882, М separated from his father and 
brother and received as his share of the property a 
sum of R6,000 and jewels and clothes worth about 
95,000. On the same day М made his will, whereby 
he appointed his father D executor, and disposed of 
the whole of the portion of the property so allotted to 
him, directing that it should be invested and paid 
over to his son (the plaintiff) on his attaining ma- 
jority ; and, in the event of his dying without issue, 
that it should go to his (JM's) brother, Æ (defen- 
dant No. 2). On the 16th October 1882, М died 
leaving the plaintiff, his son, him surviving. The 
plaintiff in this suit contended that the whole of the 
said property was ancestral property in the hands of 
M and as such came to him (the plaintiff) unaffected 
by the will. The defendants contended that the 
property previously to the division was the joint, but 
not the ancestral, property of M, his father, and 
brother; that it was property oarned by the joint 


exertions of D and bis sons; that at the divisi 


of D and his two sons was ancestral or not, 
ва а portion of such joint property was di 
by the father (D) and given to his son Af, it became 
ancestral in M’s hands For, assuming the truth of 
the defendants’ story as to the mode in which the 
whole property was acquired, it could not be held that 
it was acquired by the equal exertions of the father 
and his two sons. The father contributed the nucleus 
of 15,000, and on that nucleus the property was 
formed by the joint exertions of himself and his sous. 
The portion, therefore, that came to М did not re- 
present the equivalent of his own exertions ошу. It 
Fepresented also a portion of the fathers original 
capital. ‘The property thus being ancestral in the 
hands of M, he could not, in the town of Bombay, 
dispose of it by will, even though it con-isted of 
moveables, to the prejudice of the plaintiff's rights 
Снаттонвнооз MxonJI e. DRARAMSI NARANJI 

[L L. R., 9 Bom., 438 


919. Mortgage by a 
father— Decree against father on mortgage giving 
‘possession with interest and costs—Son'a liability 
do satiafy.the decree as to interest and costs.—The 
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plaintiff's father mortgaged certain ancestral 
perty for в limited term. A suit was brought on the 
mortgage against the father, and в decree was passed, 
directing the mortgaged property to be handed over 
to the mortgagee for в certain time, and awarding 
payment of interest and costs by the father. In exe- 
cution of this decree, the mortgagee sought to 
recover the costs by sale of the property in question. 
Thereupon tho plaintiffs sued for a declaration that 
the property was not liable to be sold in execution of 
the decree against the father on the ground that the 
debts contracted by the father were for immoral pur- 
poses, and that therefore the estate could not be 
bound by the decree at all. Tho Court of first 
instance found that the debts had not been incurred 
for any immoral purpose, and dismissed the suit. On 
appeal to the High Court,—Held that, under the 
decree passed against the father, the interest and costs 
became в debt upon the whole estate, from which it 
could not escape, unless it was clearly made out that 
the debt was the result of fraud or immorality. Al- 
though the father alone was primarily liable for the 
fulfilment of the decree, still the debt was one which 
was rightly chargeable to the whole estate, and the 
sons would be liable just as they would have been 
liable if the father had compromised the suit, unless 
the transaction were tainted with fraud or immorality. 
In a united family the father is capable of acting as 
the representative of the family, except in the case 
of borrowing for fraudulent or immoral purposes. In 
this case he entered into litigation, which resulted in 
Joas to himself and the family which he represented, 
and he could make the family responsible for any loss 
so incurred. The judgment-creditor could also make 
them liable, Although where the father desires to 
represent the whole estate he can do so, yet he is not 
necessarily bound to do so, nor is the whole estate 
liable where he cxplicitly or impliedly binds only his 
own portion, NABAYANBAY DAMODAR v. JAVEER- 
VaHU . E . . LL. В. 13 Bom., 431 


220. Mortgage by 
father and one of the sons—Agreement by father 
‘alone that mortgagee should enjoy the property for 
a term of years in satisfaction of debt—Agreement 
not binding от sons—Alienation—Decree against 
father—When binding on his sons—Dekkan Agri- 
culturist? Relief Act (XVII of 1879), в. 44.—In 
1888 one D and his eldest son В mortgaged certain 
ancestral property for 81,500. In 1890 D alone 
came to an arrangement with the mortgagee by which 
it was agreed that the mortgagee should enjoy the 
income of the mortgaged property till 1900 A.D. in 
full satisfaction of the mortgage-debt. This agree- 
ment was filed in Court under в. 44 of the Dekkan 
Agriculturiste’ Relief Act on 4th April 1891, when 
it took effect as в decree. In exccution of this 
decree, the mortgagee sought to attach the property 
mortgaged. D having died in the meantime, his sons 
objected to the attachment on the ground thst the 
decree was fraudulent and collusive. But this objec- 
tion was disallowed by the Court, and the property 
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was attached. Thereupon D’s sons filed a suit for 
redemption of the mortgage of 1888. Defendant 
pleaded that the mortgage was merged in the agree- 
ment of 1890, and that the plaintiffs had no right to 
redeem. Held that the agreement was not binding 
upon the plaintiffs. By the agreement the right to 
redeem the mortgage before its fixed period under 
the provisions of в. 16A of the Dekkan Agriculturists" 
Belief Act ceased, and the right to the surplus 
profits in the hands of the mortgagee over and above 
the mortgage-debt was also lost, without any counter- 
vailing advantage or benefit. Such an agreement by 
a Hindu father is not binding on his sons in respect 
of ancestral property. It amounts pro tanto to an 
alienstion by him of the ancestral estate without 
consideration, Held also that, as the agreement was 
not binding upon the plaintiffs, the decree against 
their father based upon the agreement was also not 
binding upon them. Baa е. BALAJI MARTAND 

[L L. R., 22 Bom., 825 


(0) Ormen Мамввав, 


$21  — — —— Alienation by one mem- 
Ъег—АИеваНов without consent of others—Mi- 
takehara 1aw.—Quaere—Whether, under the law of 
the Mitakshars in Bengal, в voluntary alienation by 
one co-sharer, without the consent of the rest, of his 
undivided share in joint ancestral property is valid. 
DERNDYAL Lat с. Juepesr NARAIN SINGH 
[L L. R., 3 Calc., 198 : 1 C. L, R., 49 
L, R., 4 I. A, 347 


393. Transfer by 
one member of his share im the joint family pro- 
perty to another member— Consent of co-sharers. 
One member of a joiut Hindu family cannot transfer 
his undivided share in the joint family property to 
another member of the family without the consent of 
the rest of the co-sharers. CHANDAR KISHORE г. 
DaxPAT KISHORE . I. L. R., 16 ALL, 369 

223. Incestment of. 
proceeds of estate by one member.—Ifs member of 
an undivided Hindu family invests the proceeds of 
the joint ancestral estate the chase of other 
estates, he does so for the benefit of the joint family, 
Without the consent of all the members, or & logal 
necessity, or a declaration and acts amounting to & 
division, he cannot alienate so as to bind even his 
own share. Bona KOEREB r. BOOLEE SINGH 

[8 W. R., 188 

334. ————— Mitakshara 
law.—Under the Mitakshara law, a single member of 
а family was empowered to sell immoveable property 
for the purpose of paying off family debts only where 
the sons and grandsons are minors or otherwise in- 
capable of giving their consent. Where the sale of 
landed estate by а single member for the payment of 
family debts is set aside because made without the 
son's consent, the son can only get possession on re- 
payment of the purchase-money which was applied 


DIGEST OF CASES. 


( $590 ) 


HINDU LAW-JOINT FAMILY 
—continued. 
5. POWERS OF ALIENATION BY MEMBERS 
—continued. 
to the liquidation of the debts, Мотноова KOON- 
wares v. BOOTUN SINGE — . . 13 W.R,31 


235. — — — — Power to alien- 
are of joint family property.—Where the 
validity of a sale of ancestral property is objected to 
on the ground that it was effected without the con- 
sent of all the members of the joint Hindu family, 
the objection can only be made by the member who 
did not consent. A member of a Hindu family may 
mortgage his undivided share of the joint property 
without the consent of his co-sharers, in order to raise 
money for the benefit of the family, e.g., to pay 
debts or liquidate demands under legal necessity. 
JucozmxATE Кноотта v. роово Міввев 

04 W. в., 80 


226. —— Alienation of 
joint property—Mitakshara law.—As long as a 
Hindu family under the Mitakshara is living in the 
joint enjoyment of family property, such property 
can only be alienated by the joint consent of all the 
members, or in the ovent of such necessity as will, in 
the eye of the law, give the kurta power to aliene as 
the agent of all, thon by the kurta alone, Boxser 
LALL v. AOLADH ABSAN . . 23 W. R., 558 


287. - Sale by co-parce- 
ners, Effect of—Mitakshara law.—A sale by one 
member of a joint family held to be bad under the 
Mitakshara law, as being an appropriation by him, 
without any partition, of joint family property. 
Сасирвв CooMAR с, HURBUNS SAHAI 

[L L. R., 16 Calo., 187 


228, — — — — — — —  Mitakshara law 
—Sureivorship— Mortgage of share in joint family 

;perty.—A member of a Hindu family living un- 
fer the Mitskshars law and having joint famil 
property died entitled to an undivided share in suc 
property, leaving two widows him surviving. The 
widows were sued in their representative capacity 
in respect of debts incurred by him during his life- 
time on his own account, and decrees were obtained 
against them, In execution, an interest in certain 
portions of the joint family property, to the extent 
of the share to which the deceased was entitled in 
his lifetime, was sold, and the auction-purchasers 
obtained possession of it. Held that the share of 
the deceased did not at his death pass to his widows, 
but that there being no male issue it passed to the 
remaining members of the family by survivorship, 
and could not be rendered liable to the debts of the 
deccased in в suit against his widows. Quere— 
Whether those who take the share by survivorship 
are liable for the debts of the deceased to the extent 
of his share? A member of a joint Hindu family 
has no authority, without the consont of his co- 
sharers, to mortgage his undivided share in a portion 
of the joint family property, in order to raise money 
on his own account, and not for the benefit of the 
family. SADABART PRASAD SAHU v. POOLBASH 
коза .3 B, L. R. Е. B., 81: 13 W. R., F. В.,1 
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Созвеват v. SUDABURT PERSHAD ЗАНОО 
[3 W. B, 210 


Puootnas Korn r. LALLA JOGESHUR Sanoy 
* [18 W. R., 48 


Affirming on review SapabuRT РеквпАр SAHOO 
v, Lorrant Kian . . 14 W. R., 339 


229. Suit by one 
member to set aside alienation by another. — There 
is nothing in Rajaram Tewari v. Luchman Prasad, 
В. L. Ry Sup. Vol, 731: 8 W. Ry 15, or in 
Sadabart Prasad Sahu v. Foolbash Koer, 8 В. L. 
R., F. B., 81, to justify the contention that where 
there is an alienation made by one sharcholder, and 
another sharer sues to act aside that alicuation, 
it follows as a consequence that a party who sues to 
act aside the alienation must obtain а deeree, SRI 
PRASAD е. RAJOURU TRIAMBUKNATH DEO 

[8 B. L. R., 555: 14 W. R., 386 


230, ——-—-————— Mitakshara 
law—Mortgage of undivided share in joint family 
property—Succession—Surrivorship—Decree in 
suit against widow—Misjoinder— Parties.—On the 
death without issue of а member of a Hindu family 
joint in estate and subject to the Mitakshara law, 
undivided share in the joint family property 

iving members of the joiut family 

and cannot be made liable for 

v» obtained against his widows 
Quere— Where à member of 


js 
passes to the survi 
and not to his widow 
his debts under de 


member of the family in the joint family property, 
ought not to be dismissed on the ground that all the 
members of the family have not joined in bringing 
the suit, where it appears that the only other surv 

ing member of the family has already sued for and 
recovered his moicty of the property, and disclaims 
all further interest, and is joined ав a co-defendant 
in the suit. Риоотвав Kooxwar e. LALLA Jo- 
оввнсв Sanoy — . — , IL. В. 1 Cale, 296 
[25 W. R, 285: L. R,3 L A, 7 


231. — Power of one 
member to alienate his right to rent,—Where mem- 
bers of a Hindu family are so far separate in estate 
that cach collects his quota of rent separately, there 
ів no reason why one of them should not make over, 
cither in exchange or sale, his right of receiving в 
part of the rents, KALIKA SAHOY v. GOUREE SUN- 
ков . . D + « 123 W.R., 287 


^e. ро Ваз KUARI . 


—continued. 
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Mitakshare 
law—Alienation by а member of his own share. — 
One member of a joint and undivided Hindu family, 
governed by the law of the Mitakshara, cannot 
mortgage or sell his share of the family property 
without the consent, express or implied, of the other 
members. Chamaili Kuar v. Ram Prasad, I. L. 
R., 2 All, 267, followed. Deendyal Lal v. Jugdeep 
Narain Singh, I. L. В. 8 Caley 198, and Suraj 
Bunsi Koer v. Sheo Prasad Singh, I. Г. Ry 5 
Cale., 148, referred to. RAMANAND SINGH г. Go- 
BIND SINGH. В . ІІ. В.,5 All, 884 

Sugo PersaD Јна с. GUNGA Raw Jua. 
[5 W. R., 221 


233. — — — — — — —— Mitakshara 
law— Alienation by one member of his own share.— 
According to the law of the Mitakshara, joint family 
property cannot be alienated by any member of 
the family, save for urgent and necessary expenses of 
the family, without the consent of all the members. 
Held, therefore, where the holder of an impartible raj 
made an absolute gift ofa portion of the estate 
appertaining to the raj to one of his wives, “in token 
Ei his love for her," and his eldest son sued to set 
aside the alienation, that the parties being members 
of a joint Hindu family, and governed by the law of 
the Mitakshara, the son was entitled to bring the 
suit, aud that the alienation not being made for 
necessary purposes was void. BHAWANI GHULAM 
. LLB, 5 All, 548 


234. Power of тет- 
ber to give stranger interest in property.—Until a 
division of ancestral property is effected, no member 
of a joint family governed by tho Mitakshara law can 
give в stranger any interest in the property, MUD- 
DUN GOPAL LALL e. GOWURBUTTY 

[21 W. R., 190 


235. — — — Effect of intro- 
duction of stranger into family— Auction-purchaser 
—Gift by member of family—Co-sharere, Assent 
of.— The introduction of a stranger in blood as auction 
Purchaser of a portion of the rights and interests of 
вп undivided Hindu family breaks up the consti 
tution of such family as undivided, and destroys the 
character of such y as joint and undivided 
family property, and a gift subsequently made by the 
remaining members of the original undivided Hindu 
family of thelr rights toa person, without the 
assent of the auction-purchaser, is not invalid by 
reason of the principle of Hindu law which requires 
the assent of co-parceners in an undivided Hindu 
family to give validity to such a gift. BALLABH 
Das е. SUNDER Das . LLE,1AIL429 

236. Joint un 
divided family propertg— Assent of co-parceners— 
Stranger.—The member of a joint Hindu family who 
alienates his rights and interests in the family pro- 
робу to a strangor in blood thereby incapacitats 

imself from objecting to similar alienation by another 
member of such family of his rights and interests in 
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such property, on the ground that such alienation was 
made without his consent, and such stranger is not 
competent to make such objection. Ballabh Das v. 
Sunder Das, I. І. В, 1 Ally 429, followed. 
Gangas Dopey v. SHEOZORE SINGH 
[LL.B.,2 AIL, 898 
237. — Sale of share 
in execution of decree.—According to the Hindu law 
current in Madras, the member of an undivided 
family may aliene the share of the family property to 
which, if a partition took place, he would he indivi- 
dually entitled, and there may be a valid sale of 
such share on an exccution in an action of damages for 
atort, VIBASYAMI GRAMINI г. AYYASVAMI GRAMINI 
[l Mad., 471 
$38, ———————— — —————- Suit to enforce 
hase.—The right of а co-parcener to alienate 
is vested interest in the property held in co-parcen- 
ary is limited to the extent of the co-parcener's share 
in the particular property which is the subject of 
the alienation. In a suit to recover a moicty of a 
village which was a portion of tho joint family pro- 
perty, and which bad been sold by the managing 
member without the assent of tho plaintiff's father, 
and not for family purposes, the entire village being 
lesa in quantity and value than the share of the 
managing member,—Held that the plaintiff was 
entitled to the relief prayed. VENEATA CHELLA 
Puzare.Cmrwwaxa Морлылв . 5 Mad., 166 


Lape) Ter to dis 
pose of portion of property by till.—A long course 
ŽE decisions in thi ебет ‘recognise the right of 
а co-parcener to dispose of his interest in the joint 
family property before partition ; а co-parcener сап» 
mot, however, before partition, convey away as his 
Interest any specific portion of the joint property. 
a suit by an adopted son to set aside a will made by 
his adoptive father disposing of immoveable property, 
— Held that the will was of no effect as valid devise 
of property, At the moment of death the right of 
survivorship was in conflict with the right by devise. 
‘Then the title by survivorship, being the prior title, 
took precedence to the exclusion of that by devise, 
‘Vira BUTTEN v. YAMENAMMA . «8 „в 


è Impartible pol- 
liaput held by single member, Rights of disposition 
or alienation orer.—The words, “we and our off- 
spring shall have no interest in the said polliaput (an 
impartible one), but you alone shall be zamindar and 
rale and enjoy the same,” must be construed with 
due regard to the person using them and the occasion 
when they were used. Held by the High Court that 
in the present case they were not a release, by the 
jme using them for himself and his heirs, of all 

ture rights of succession which might accrue to 
them as members of an undivided family. Possession 
under such a relinquishment was not в new and 
separate acquisition. No question upon the law of 
limitation can arise between the different members of 
the joint family in respect of the property thus held 
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by a single member. An estate во possessed, free from 
present co-parcenary rights in others, is not entirely at 
the disposal of the holder for his own purposes. The 
possessor has only the qualitied powers of disposition 
of a member of a joint family, with such further 
powers, or it may be with such restrictions, as spring 
from the peculiar character of his ownership. These 
powers fall short of aright of absolute alienation of 
the cstate. РАВЕУАВАМТ alias KOTTAI TEVAR г. 
Sanuckat Туан alias OYYATEVAR . 8 Mad., 157 


Tn the same сазе on appeal to the Privy Council 
this decision, however, was reversed, and it was held 
that the construction to be put on the words was that 
they were a remmeiation by tho person using them 
for himself and his descendants of all interest in the 
polliaput cither as the head or as a junior member of 
the joint family, and that their cffect was to make 
the polliaput, with its incidents of impartibility and 
peculiar courso of succession, the property of the 
other members of the family ва cffectnally as if it 
had been assigned on partition. SIVAGNANA TEYAR 


e. Persar . . LL. R., 1 Mad, 313 
8. С. PERTASAMI е, РЕВТАВАМТ 

[L. R., 51 A. 61 

241. Law in 


НЕЕ Е 
Bombay Presidency.—On the western side of India 


1 в member of an undivided Hindu family сап, without 


the consent of his co-parcencrs, sell his share in the 
undivided property, TUKARAM AXBAIDAS v. ВАМ» 
CHANDRA VALAD BHIMANNA DRUGI 
(8 Bom., A. С., 247 
249, — — — ————-: t to alienate 
share—Liability to attachment.—It is sottled law in 
the Presidency of Bombay that one of soveral pe 
ceners in a Hindu undivided family may, without the 
assent of his co-parccncrs, sell, mortgage, or otherwise 
alienate, for valuable consideration, his share in tha 
undivided family estate, moveable or immoveable, It 
is also settled law in the same Presidency that в share 
jn the undivided estate of a Hindu family may be 
taken in excention, under a judgment against tho 
arcener to whom: such share belongs, at the suit of 
Eis personal creditor, Vasupry Buat е, VENKA- 
TESH SANDHAV . . . 10 Bom, 139 


243. Right to alienate 
hare — Consent. — Held by a Full Bench, following 
the doctrine laid down in the preceding case, Vasudev 
Bhat v. Venkatesh Sanbhav, 10 Вот, 139, that в 
Hindu parcener may, without, the consent of his co- 
parceners, alienate his share in undivided family pro- 
perty. Tukaram v. Ramchandra, 6 Bom, A. Ow 
247, approved and adopted. Вајее v. Pandurang, 
Morris, Part II, 93, disapproved of.  FAKIBAPA 
BIN SATYAPA e. CHANAPA BIN CHANMALAPA 

[10 Bom., 162 


24 Мог! 949 06у 
one co-parcener in undirided estate—Sale of inter- 
eat of one cc-parcener—Rights of, purchaser— Parti- 
fion.—In 1848 two members of an undivided Hindu 
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family mortzaged some land forming a portion of 
the ancestral esta The mortgace, having obtained 
on his mortzae, eansed 20 gundas 
land to be attached and sold, on 
account of the right aud interest of one of the mrt- 
gacors only, on 24th Jan y 1871. In a suit 
brought by the purchaser aguinat a third member of 
the undividid family, in whose possession the 20 
gnndas then were, to recover the same from him, as 
being the property of the mortearor, whose rizht 
and interest therein had been attached and sold 
‘Held that the share of а co-parcener, being in the 
estate as a whole and not in any particular part of it, 
can be ascertained only by taking в general account 
of the whole estate, and making a distribution 
accordance with the results of such account. In 
taking such account, however, and in making the con- 
uent distribution, it would be only equitable that 
the share of the cc-parcener who affected to deal 
with a portion of the land as if empowered to mort- 
ge it should, corferis paribus, if the purchaser takes 
is place, be so made up as to embrace wholly, or во 
far as possible, the land which the purchaser bought 
as belonging to such co-parcener. Held also that to 
obtain possession of the land purchased by himself 
the purchaser must file against the other members of 
the family а partition suit for the ascertainment of 
the share of the co-parcencr, whose interest he has 
purchased, as it stood in 1848, and for the allotment 
to himsclf of that share so far as it can legally and 
equitably be identified with the land purchased by 
himself, and that consequently the suit in ite 
present form will not lie. PANDURANG ANANDRAY 
o. Внлвкан Suapasiuiv — . — . 1l Bom, 72 


Alienation by one holder 
ight of alienee.— Held that it was 
competent for an inamdar to alienate a third share of 
whatever interest he himself had in а family inam, 
in consideration of serviecs rendered in recovering the 
inam itself ; and that the grantec had a right to havo 
the award made by the decree in the terms of the 
grant, which purported to bestow the third share in 
perpetuity. SULTANJIT. РАТИ, SIRYATE г. RAGHU- 
yarn R. МавАТНЕ . 8 Bom., 48: 2nd Ed, 45 


948. .— - Mortgage by а co-parcener 
—Liability of his share after his death to satisfy 
the mortgage.— Where a member of a joint Hindu 
family makes a mortgage, such mortgage, b good 
when made, creatcs в valid charge on the property to 
the extent of his share, which cann t be defeated by 
his death, RANGAYANASURINIVASAPPA r. GANATA- 
BHATTA . . L. В., 15 Bom., 673 


247. Mortgage— 
Attempt by one cc-sharer to mortgage hisundivided 
thare on his own account—Evjective sale of part of 
auch а share in execution of a decree against the co- 
sharer.— Under the Mitakshara, as administered by 
the High Courts of the North-West Provinces and 
Bengal, au undivided share in ancestral estate, held 
by в member of a joint family in co-parcenary, cannot 
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be mortyazed by him on his own private account, 
without the consent of those who share the joint 
estate. An attempted mortgage by one of them does. 
mot create a charye which can have priority over 
Purchases at cxecution-sales made bond fide and 
without notice of it ; such purchasers having acquired 
ht of compelling the partition which the debtor 
t have compelled, had he been so minded, before 
ation hy the sale of his share. Ав to the in- 
validity of the attempted mortgage, Sadahart Prasad 
Sahu у. Foolhash koer, 3 В. L. В.Е. By 31, re- 
ferred to and approved. As. to the right of the pure 
chaser of the share at a judicial sale, Deen Dayal 
Lal у. Jugdeep Narain Singh, 1. L. R., 8 Cales 
198 : L. R., 4 T. 4.247, followed, and reference made 
to the distinction mentioned in the latter case, be- 
tween a voluntary alienation without such consent and 
an involuntary one as the result of the execution of a 
decree against the co-partner and а judicial sale 
thereunder. А father and son composed a joint 
family, holding a share of ancestral lands. The son. 
mortyayed to a banker, to secure a loan, his interest 
in the undivided share, His father, without having 
notice of the mortgaze, purchased in good faith 
portions of the estate forming part of the son’s joint 
share at sales in execution of decrees against the 
latter obtained by his creditors. Held that the son's 
interest in the portions so sold passed to the father, 
whose tights therein as purchaser at the judicial 


248. Anc 
estate held jointly by family under the M: 
—Nale attempted by one member of h 
Effect of partition—On death of vendor, right by 
survivorship of other members— Equily of pur- 
chaser to hare a lien against surriror.—As to ances 
tral estate under the Mitakshara, so longas the estate 
is undivided and the share of a member of the family 
is indefinite, he cannot dispose of it without the consent 
of his ce-parceners. Held that in а joint family а 
nephew, having taken by survivorship the undivided 
share of an uncle, deceased, was entitled to recoyer 
that share from a purchaser, to whom the uncle in his 
lifetime had sold it without the consent of his co- 
parceners and without necessity, He/d also that the 
purchaser could have no lien on the share for return. 
of the purchasc-money. Ав soon as partition is made 
— actual partition not being in all cases essential, as, 
for instance, where the family has agreed to hold 
their estate in definite shares, ог & member's undi- 
vided share, in execution of his creditor's decree, has 
been attached—that will be regarded as sufficient to 
support the alienation of a member's interest, as if it 
had been his acquired property. Asregards members 
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of a family living at the time when their aliena- 
tion was set aside at the instance of another member, 
the Court, in Mahabeer Persad у. Ramyad Singh, 12 
B. L. B., 90, justly ordered that the property should 
be thenceforth possessed in defined shares, and that 
the shares of the members who had joined in the sale 
should be subject to a lien for the return of the pur- 
chase-money. But that case must be distinguished 
from the present. Here the accrued right of survi- 
vorship precluded any such course. "The nephew not 
being responsible for the pereonal debts and obliga- 
tions of his uncle, what might have been an enforci- 
ble м against the interest of the latter, while 
it existed, could not affect the interest ie had 
passed toa surviving co-] er, MADHO PARSHAD 
Маниах Smor Г, R., 18 Cale, 157 

[L E., 17 I. A, 194 


249. Right of son 
to alienate joint ancestral property—Mortgage.— 
A member of a joint Hindu family has no power in 
his father’s lifetime to make a mortgage of any part 
of the ancestral family property. Balgobind Das 
v. Narain Lal, I. L. R., 15 All. 839: L. R., 90 I. 
A., 116, and Madho Parshad у. Mehrban Singh, I. 
І. B., 18 Calc., 157: L. R., 17 I. A., 194, referred 
to. BHAGIBATHI Mise є. SHEOBHIK 

[L L. R., 20 AIL, 325 


250. —— — — — Mita k eh 
lav— Mortgage of undivided shares in joint family 
property- Consent of сечат A, B, uid C to 
gether formed a joint Mitakshars family. On the 
27th June 1872, 4 and B without the consent of C 
for their own bencüt and without legal necessity, 
executed a bond in favour of J and T (defendants, 
Znd party), mortgaging to them certain joint pro- 
perties, On the 1dth August 1882, J and J obtained 
an ez-parte decree on their Lond against 4, В, and 
C, and in execution mouzahs Pipra and Bangra were 
put up to sale on the 16th March 1888 and pur- 
chased by H (defendant, lst party). Prior to the 
institution by J and I of their suit, А, В, and C, 
onthe 24th August 1881, together mortgaged mouzahs 
Pipra and Bangra to N. On the 13th March 1884, 
N obtained an ez-parte decree on his mortgage, and 
in execution thereof, mouzah Pipra was sold on the 
21st November 1884. The plaintiffs purchased the 
Property, and daly obtained posession from the 

rt, In a suit by the plaintiffs for a declaration 
that the mortgage of the 27th June 1872 was in 
valid, and the decree and execution-aale upon the 
basis thercof ineffectual as against them, and for 
confirmation of possession, and in the alternative that 
if the mortgage-bond was valid the amount due 
thereunder and chargeable on mouzah Pipra might 
be determined, and the plaintiffs declared entitled 
toredeem upon payment of such amount,— Held that, 
although Aand B had no authority, without the 
consent of their co-sharer C, to mortgage their 
divided shares to J and I, yet as the plaintiffs 
derived their title from those mortgagors, they were 
not entitled to recover such shares without paying 
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to H, who by his auction-purchase had acquired the 
rights of the mortyagees, the money advanced on the 
mortgage-hond of 1872 with interest, and that the 

on such shares Mahabeer 


., 31, nnd Madho Prashad 
v. Mehrban Singh, I. L. В. 18 Cale, 157 : І. В» 
17 І. Ay 194, distinguished. Nilakant Banerji 
v. Suresh Chandra Mullick, I. L. Ry 12 Cale. 
414, referred to. JAMUNA PARSHAD v. GANGA 
PARSHAD SINGH. HARDHANI LALL r. GANGA 
PARSHAD SINGH . I. L. R., 19 Cale, 401 


351. — —— Alienation to 
pay off mortgage executed hy widow to pay debt of 
Ausband— Revival of a barred debt by the widow 
of a deceased Hindu—Although a managing 
member of a joint Hindu family cannot as suci 
revive a barred debt as against his co-parceners, it is 
competent to the widow of a deceased member of the 
family, who represents the inheritance for the time 
being and in whom it is a pious duty to pay her 
husband’s debts, to bind the reversion by a mortgage 
executed to secure such debts, though they were be 
redat the time of its execution. Where therefore 
the managing members of as undivided Hindu 
family, after the death of the widow, sold family 
property for the purpose of discharging such a morte 
gnge— Held that the sale was binding on the co- 
parcenary. КОМРАРРА г. SUBBA 


(I. L. R., 18 Mad, 180 
252. Alienation of 


hie share by а co-parcener—His position and rights 
after such alienation—Position and rights of pure 
chaser—Subsequent death or birth of other co- 
parceners—Effect on position of purchaser and от 
right of surcivorship—(1) The alienation by а 
Hindu co-parcener of his rights in part or the whole 
of the joint family property does not place the pur- 
chaser of auch rights in his own position. The pur- 
chaser becomes a sort of tenant in common with the 
co-parceners, admissible as such to his distributive 
share upon partition taking place. (2) Such an 
alienation before partition docs not deprive the alien- 
ating co-parcencr of his rights in the joint family. 
(8) As the purchaser does not by the death of the 
vendor lose his right to & partition, so his position 
is not improved by the death of the other co-par- 
ceners before partition. (4) The purchaser like his 
alienor is liable to have his share diminished upon 
partition by the birth of other co-parceners if he 
stands by and does not insist on an immediate parti- 
tion, Three undivided brothers, riz, S, N, and M, 
were the owners of a certain house which, on the 
Ist August 1845, N mortgaged with possession to 
one 4. In 1878, the house was vested in the re- 
spective sons of the said three brothers, riz, В (son 
Е S), R (son of N), and К (son of M). In Septem- 
ber 1878, ш execution of a decree against В alone. 
the house was sold eo nomine (not merely B's 
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interest) to one G. Formal possession was givon to 
the purchaser, but the actual possession remained 
with the mortyagee (4). After this sale took place, 
no other family property remained in which B had 
an interest. К died in 1880, and R died in 1883, 
no partition having heen made between them and 
В. In March 1891, В sold his interest in the house 
to the plaintiff, who in 1892 filed this suit to redeem 
the mortgage of 1845. The lower Appellate Court 
dismissed the suit, holding that when in 1878 G 

rebased B's right and interest in the last remain- 

g portion of the family property, B ceased to be 
a co-parcener with K and R, and consequently took 
nothing by survivorship on their death, their shares 
going to @. On appeal to the High Court,—Held 
that B’s rights to succeed to his brothers’ shares 
were not affected by the sale of his interest in the 
last item of joint family property to во long as 
the latter did not proceed to work out his rights by 
partition, В bceame entitled, on the death of К 
and R, to their respective shares. GURLINGAPA 
SATWIRAPA Gipwie е, NANDAPA CHANBASAPA SOLA- 
PURI . . . . LL.B, 21 Bom, 707 


353, — — — — — — —— Sale of land 
ined in by all co-parceners— Partial appli- 
cation of consideration towards debt binding on all 
—Suit for ejectment—Rights of purchaser.—In a 
sale of land the consideration was expressed to be 
the discharge by the purchaser of a debt owing by 
the vendor and secured by mortgage on the land, 
and of sundry other debts which had been incurred 
by the vendor for family necessity. In a suit for 
ejectment by the vendor’s co-parceners, who were 
minors at the time and had not joined in the sale, 
it was held that there had been no legal necessity 
for the sale, which was accordingly declared to be 
not binding on the plaintiffs, It was, however, 
found that а portion of the consideration had 
‘been applied to the discharge of a mortgage debt, 
which would have been also binding on the plaintiffs. 
On its being contended that plaintiffs’ interest in the 
Property comprised in the sale should be held liable 
to the extent of their share of the mortgage debt. 
Held that in making the purchase defendant was, 
with reference to plaintiffs, a mere volunteer, and 
could not as against them claim by way of equity 
a charge on their shares, even though part of the 
consideration had been applied towards the discharge 
of their joint debt ; also that, if a purchaser wishes 
to stand by a sale which is only partially valid, he 
must be content with the vendor's share ; and that, if 
he wishes to repndiate the transaction altogether, his 
only remedy is by suit against the vendor for the 
return of the price paid on the ground that the con- 
sideration for the same has failed, MARAPPA GAUN- 
DAN v. RANGASAMI GAUNDAN 
[I. L. R., 28 Mad., 89 
354. ——— Release by а 
to-parcener of his rights «n farour of another co- 
Parcener.—In в joint Hindu family, consisting 
of four brothers, 4, B, C, and D, 4 and В obtained 
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their shares by а partition suit. In the plaint they 
stated that they relinquished their shares of the 
moveable property in favour of C. In a suit by С 
against D to recover his share C claimed three- 
fourths of the moveable property. D contended that 
the relense by 4 and В in favour of C could not, 
according to Hindu law, add to the share of C asa co- 
parcener. Held that C was entitled to the share 
claimed, PEDDAYYA ©. RAMALINGAM 
С.г. В., 11 Mad., 406 


6. SALE ОР JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PURCHASERS. 


See CABES UNDER SALB IN EXECUTION ОР 
DECRER— JOINT PROPERTY. 


— -—- Sale of interest of one 
.— The right, title, and interest of one co- 
sharer in joint ancestral estate may be attached and 
sold in exeention to satisfy a decree obtained against 
him personally, under the law of the Mitakshara, as 
well in Bengal as in Bombay and Madras. The pur- 
chaser at such a sale acquires merely the right to 
compel а partition as against the other co-sharers 
which the judgment-debtor possessed. — DEENDYAL 
Lat e. JUGDEEP NARAIN SINGH. 

[L L. R., 3 Calc., 198: 1 C. L. R., 49 
L. RÈ, 4 L A., 947 


Soownvx THAKOOR r, CHUNDRR MUN Мвввв 
[8 C. L. R., 282: 5 С. L. R., 96 
256. —— ——— — — — — Mitaksharalaw 
—Right of purchaser.—The principle laid down in 
the case of Deendyal Lal v. Jugdeep Narain Singh, 
I. L. R., 3 Calc., 198, that the right, title, and inter- 
est of a Hindu father in а joint family estate under 
the Mitakshara law can be attached and sold in exe- 
cution of а decree obtained against him personally is 
applicable to the right, title, and interest of any 
member of the joint family, and is not confined to 
the interest of the father alone. Rar Namarw Dass 

v. Nownrr Lan 

(LL. R., 8 Calc., 800: 4 C. L. R., 67 
257. — — — — — — Mitakshara law 
—Alienation by father, and decree against son— 
Purchaser of son's interest at*sale in execution of 
decree—Partition.—Where property belongs to a 
father and son governed by the Mitakshara law, the 
son's interest vests at birth and is saleable. The son 
may obtain a partition and separate possession of his 
share of ancestral property, and his share, once parti- 
tioned, will be liablo to sale, There is therefore no 
reason why the interest of the son in the property 
while undivided should not be sold in satisfaction of 
his debts, but in such case the purchaser should bring 
a suit to obtain partition of the property. JALLIDAR 
Swan v. Вам LAL . . L L. R., 4 Cale, 723 


958. — Sale under decree against 
one member—Purchaser, Right of.—The pur 
chaser of the rights and interests of a judgment- 
debtor, who is в member of a joint family, at a salo in 
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6, SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS—continued. 
execution of в decree, doce not acquire any title to the 
rights and intcrests of the other members of the 
family unless it is clear that the judgment-debtor 
was sued in в representative capacity. Loxr Mauro 
t. AGHOREE AJAIL LALL 

[L L. R., 5 Calc., 144: 4 C. L. R., 465 


259. 


execution of a decree against a member of a joint 
Hindu family under Mitakshara law has been ez- 
tended on the ground that members of such a family, 
other than the judgment-debtor, contesting a sal 
under decree, when shown to be bound to pay tho 
debt, for the realization of which the sale has been 
brought about, are in equity not entitled to relief 
against a bond fide purchaser without notice, | Where 
the property of в joint family is sold in execution of a 
decree against one of the members, a judgment-creditor 
who was plaintiff, and at whoso instance the sale in 
execution was held, cannot claim to be in the position 
of в third person purchasing Lond fide without notice. 
Gridharee Lall v. Kantoo Lall and Muddun Tha- 
koor у. Kanto Lall, L. В. 1 І. А. 321; Deendyal 
Lall v. Jugdeep Narain, I. L. R48 Calc, 198: 1 
С. І. В, 49: Г. В, 41. A, 947; sud Ram 
Sahai v. Sheo Proshad Singh, 4 C. Г. R., 266, dis- 
cussed, GONESH PANDEY ғ. авав DOYAL SINGH 
[5 C. L. R., 86 


960. Mitakshara 
law— Mortgage of family property by one of several 
covsharers in а joint estate.—In a suit on a mortgage 
against a member of а joint Hindu family governed 
by the Mitakshara law, the whole of the interest of 
the joint family in the estate was decreed to the mort- 
gagecs, who subsequently obtained possession of it, 
Afterwards а suit was brought by another member of 
the family, who had attained majority prior to the 
mortgage, to set it and the decree aside во far as he 
was concerned, and to recover possession of his share of 
the joint family property. Held that the mere cir- 
cumstance of an antecedent debt was not in itself 
sufficient to bind him, and that the alienation was not 
fer’ ‘as against him, unless it could be shown that he 

either expresaly or impliedly given his consent to 
the mortgage. Uponoor TEWARI c. LALLA BANDH- 
JBB SUHAY 
[L L. R., 6 Calc., 740: 8 C. L. R., 192 
- 261, — — — — —— — — —— Judgment-de b- 
tor's share in joint ancestral estate —Mitakshara 
law Ezecution of decree by sale of such share— 
Rights of co-sharers not being parties to the decree 
or ез ecution-proceedings—Sale-certificate-—The 
question was whether the whole estate belonging to a 
joint family, living under the Mitakshara, including 
the shares of sons ог the share of their father aloue, 
passed to the purchaser at a sale in execution of a 
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6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS—continued. 


decree against the father alone upon а mortgage by 
him of his right, Held that, as the mortgage and 
decree, as well as the sale-certificate, expressed only 
the father’s right, the primd facie conclusion was that 
the purchaser took ошу the father’s share, a conclu 
sion which other circumstances—the omission on the 
part of the creditor to make the sons parties and the 
price paid—not only did not counteract, but supported. 
"The enquiry in recent cases regarding the liability of 
the estate of co-sharers in respect of transfers mado 
by, or execution against, the head of the family has 
been this, ei, what, if there waa в conveyance, 
the partice contracted about, or what, if there was 
only a sale in execution, the purchaser had reason to 
think he was buying. Касі case must depend on ita 
own circumstances. Upooroop Tewary у. Lalla 
Bandhjee Suhay, I. L. R. 6 Calc, 749, distin- 
guished. SrwsiUNATH PANDE г. GOLAP SINGH 
[L L. R., 14 Calc., 578 
Т.В. 14 I. A, 77 


262. Mortgage by 
sons of an insane person—Sale in execution of 
decree—Suit by Committee to recover possession— 
Purchaser, Rights of—Although a co-parcener in а 
Mitakshara family bas a right (in а suit properly 
framed for that purpose) to recover the whole pro- 
perty from an execution-purchaser, subject to the 
right of the latter to have the share and interest of the 
debtor ascertained by partition, усё this rule will not 
be applicable where the suit is brought by a person 
who has become insane subsequent to his birth, inns- 
much as no decree could be passed in his favour which 
could contemplate a partition between himself and 
the purchaser of the interest of his co-parceners. 
Raw Sanys BRUKKUT v. LALLA LALJEE SAHYE 

[L L. R, 8 Calc., 140: 9 С. L. R., 457 


263. ——— Sale under decree against 
adult members—Sale of right, title, and interest 
of member of joint Hindu. Jamily Suit to set aside 
alienation.—À suit having been brought against the 
ostensible heads of а family governed by Mitakshara 
law upon a mortgage, a decree was obtained for the 
sale of the mortgaged property, and under that decree 
the right, titlerand interest of the judgment-debtors 
weresold. The plaintiffs, who were minors at the date 
of the decree and had not been made parties to the 
suit, instituted a suit to recover their shares in the 
property sold. The debt for which the property had 
been mortgaged was one which the plaintiffs and 
their predecessors were morally bound to pay. Held 
on review, reversing the decision of Hunooman Sahai 
v. Parsidh Narain Singh, 7 C. L. R., 465, that the | 
entire property of the family passed to the purcha- 
sor, and that the paintis acit залай be dismissed, 

SIDE NABAIN SINGH v. HONOMAN SAHAI 
s [11 С.І. В, 263 

264. Mitakshara 
law—Family trade—Alienation of ancestral pro- 
perty by some members of family—Interest of son 
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6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS—continued, 


affected by sale in execution of a decree against his 
father—Parties to suit.—A family, governed by 
‘Mitakshara law, carrying on а trade in the names 
of some of its members, having become indebted to the 
defendants in а large amount in respect of advances 
made for the purposes of the trade, some of the 
head members of the family executed в bond in favour 
of the defendants for the amount due, and hypothe: 
cated certain family properties which stood in their 
names as collateral security therefor. ‘the amount 
not having been paid on the due date, the defendants 
brought a suit ou the bond ayainst the persous who 
had executed it, and obtained a decree w А 
ever, did not dircet that the properties hypothecated 
should be sold. In execution of that decree, the in- 
terest of the judzment-debtors in the hypothecated 
properties, and in other family properties, were sold, 
and were purchased by the defendants, who sub. 
sequently, under their purchase, 
of the shares of the judgmented 
their sous. ‘The decree not hav g been satisfied by 
those sales, the defendants brought a suit against the 
remaining head members of the fa ly to have it 
declared that their interests in the family properties 
were liable to satisfy the decree, aud that suit also 
was decreed. Under the last decree, the interests in 
the family properties of the judzment-debtors under 
that decree were sold, and were purchased by the 
defendants who subsequently obtained possession of 
the shares of those judgment-Uebtors and of the 

ares of their sons. Some of the sons of the 
judgment-debtors in both decrees were adult at the 
time when the suits were instituted. In suits 
brought, many years after the sales, by members of 
the family who had not becn Parties to the previous 
suits, to recover their shares in the family properties, 

‘Held that the interests of all the members of the 
family had passed on the sales. Per Міттев, J.— 
There is no distinction in principle between the case 
of an adult son and that of a minor son as regards a 
воша interest in aucestral property being liable to 
pass on a sale of such Property in execution of a 
decree against his father оп] уз but if an adult son 
Proves that he would have been able to save the pro- 
perty by paying off the debt out of his private funds, 
if he had been а party to the suit, quere—whether 
he should not be allowed to have the sale set aside 
оп payment of the debt due under the decree. Baso 
Ковв v. Новву Dass 


[L L. В. 9 Cale, 495: 12 C. L. В. 202 


265. — Sale under decree against 
joint family Property—Liability of family for 
debts contracted by cunsharer—Delts binding’ on 
Joint family.—When one member of a Mitakslara. 
family contracts a debt which is binding not only 
on the persons executing the contract, but on the 
other members of the joint family to which he be- 
longs, the creditor has two courses open to him: 
(a) he may elect to treat the debt as a personal debt, 
And eonfine his suit to the person who actually con- 


obtained possession 
tors and of those of 
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6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS—continued. 


tracted it. Та such a suit he obtains a mere personal 
decree not binding on the family, and in exeention 
thereof he merely sells the right, title, and interest of 
the person who actually contracted the debt; that 
Was the case of Deendyal Lal v. Jugdeep Narain 
Singh, I. І. R., 8 Cale, 198: L. H4 I. A, 24; 
ог (/) be may treat the borrower as acting for the 
family, suc him as representing the joint family, and, 
when be has obtained a decree inst the borrower 
in that capacity, proceed to sell. the right, title, and 
iuterest of his judgment-debtors (i.e., all the members 
of the joint family) or any of them. That was the 
case of Bissessur Lal Sahoo v. Luchmessur Singh, 
L. Ry 6 І. 4, 233. JUMOONA РЕВвАр Siyen 
v. Dig NARAIN SINGH 

[L L. R., 10 Cale, 1:13 C. L. R, 74 


266. 


having caused to be attached the family estate, and 
brought to sale the father’s right, title, and interest 
therein,—Held that, by the sale not the fathers 
share, but that interest which he had—eie., the right 
which he would have had to a partition, and to what 
would have come to him under it—passed to the pur- 
chaser. ‘The family governed by the Mitakshara 
consisted of father, mother, and minor son at the 
time of the decree, aud the Court below had decreed to 
mother aud son one-third each, leaving one-third to 
the purchaser, A second son was born, and the 
mother died pending this appeal, the two sous become 
ing parties in respect of her sharo,— Held that om 
this appeal preferred by the purchaser, the decree 
should stand, the appellant having got quito as much 
as ho would have got if the decree had been more 
correct in form, as he had obtained all that he would 
have been entitled to on a partition without being 
left to demand it. HARD: NARAIN Бано v. RUDEE 
PEBRKASH MISSER 

(I. L. R., 10 Calc., 628 : L. R., 1l L A., 236 


267. — Alienation— 
Liability of the joint undivided family property for 
Jamily debla—Sale in execution of decree against one 
member of family property—Rights of other mam- 
4ers.—During the minority of S, a member of a joint 
Hindu family, consisting of himself, his father J, 
and his unclo Æ, and while he was living under 
the natural guardianship of his futher, R sued J 
and H, but not S, ва the heirs of P, &'s grand- 
father, and as the heads and representatives of the 
joint family, to recover a joint family debt in 
curred to E by P before Ss birth, by the sale o£ 
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the joint family estate which had been hypothecated 
by P as security for the payment of such debt. 
R obtained a deerce in this suit against J and 
H for such debt, li imi the sale of 
the joint family estate for the sativfaction of the 
debt. In the execution of such decree the rizhts 
and interests of J and A in such estate were put 
up for sale and were purchased by R, who took pos- 
session of such estate. Held, in a suit by Sto re- 
cover his share of the joint family estate, thot, under 
the circumstances, it must be held that the decree 
against J and H was made against them as repre- 
senting the joint family, and therefore euch decree 
was properly executable against such estate, not- 
withstanding that S was not formally brought on 
the record of the suit-in which such decree was made, 
and S could not recover his share of such estate. 
wr Lall Sahoo v. Luchemessur Singh, D. Rs 
. А. 233, followed. Deendyal Lali v. Jugdeep 
Narain Singh, I. L. R., 8 Calc, 198, distinguished. 
RAM Sevak Das г. RAGHUDAR RAI 

[L L. R., 3 Al, 72 


268. “Ancestral 
property”—Right of occupancy at fixed rates— 
Liability of son for father's dehts—Purchaser at 
execution sale —Notice—A decree was made azuinst 
a Hindu governed by the law of the Mitakshara, for 
money which he had crimiually misappropriated, 
The transferee by sale of the decree brought to sale 
in execution thereof the judgment-debtor's right of 
occupancy in certain land as a tenant at fixed rates, 
The judgment-debtor's two sons brought a suit 
against the purchaser to recover two-thirds of the 
holding. Held that the right of occupancy at fixed 
rates in such land was ancestral property,—that is, 

perty in which under Hindu law the sous took 
a vested interest by birth. Ze/d nlso that, as the 
decreo was not one to satisfy which the family pro- 
perty could be sold, being в mere moncy-decree 
against the father personally, and for a debt which it 
was not the duty of the sons to pay, and аз the pur- 
chaser was bound to have satistied himself as to 
whether the family property was liable to be sold in 
satisfaction of the decree, the purchaser could not, 
on the principles laid down in Girdharee Lal v. 
Kantoo Lali, 14 B. L. R., 187, and Suraj Buusi 
Koer У, Sheo Persad Singh, I. І. R. 6 Cale., 148, 
be protected ав bond fide purchaser for value, 
without notice that the family property was not 
liable to be sold in satisfaction of the decree, but 
must be taken to have had constructive notice of 
that fact. MAHABIR PRASAD с. BASDEO SINGH 

UI. L. R., 6 AN., 234 

269. Joint ancestral 
property—Execut ion against deceased чота interest 
in hands of the father — Death of julgment-debtor. 
after attachment and hefore sale—Ciril Procedure 
Code, г. 274.—In execution of a money-decree, an 
Order was issued under s. 274 of the Civil Procedure 
Code for the attachment of property which was the 
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joint ancestral estate of the jndgment-debtor and his 
‘The sale was ordered and a day fixed for sale, 
consequence of postponements made at the 
i ent-debtor's request, no sale took place. In 
the meantime the j ent«debtor died, and the 
decree-holder applied for execution ayainst the father 
ns representative of the judyment-debtor, whose 
interest had survived to him. Held that the decree- 
holder had, by the proceedings taken in execution 
during the son’s lifetime, obtained rights over his 
interest which could not be defeated by bis death 
before sale, Suraj Bansi Koer v. Sheo Persad 
Singh, I. L. В. 5 Cale, 148, followed. Rar 
Bavkisurn c. КА Sitauam I, І. R., 7 All, 781 


270. Alienation by 
JSather—Co-shurers—Sule of minor's share—Right 
of purchaser.— Plaintiff's father (first defendant) 
borrowed money to enable him to sue for the recovery 
of certain lauds, and being unable to repay it, judg- 
ment was obtained against him, aud the lands in suit 
were sold and purchased at the Court sale by the 
fourteenth defendant. — Plaintiff brought the present 
suit to set aside the sale of one-half of those lands on 
the ground th:t they formed his share, that he was a 
minor when his futher ineurred the debt, and that 
share was uot linble for debts incurred by his father. 
The Munsif uve а deeree in favour of plainti 
The fourteenth defendant appealed, ‘Tho District 
Judge reversed the Munsif's decree. On special appeal 
by the plaintiff,—He/d that, as the debt, was the firat 
defendant^s personal debt, and the decree was against 
him personally, only his rights and interest in the 
property could be sold, and nothing beyond his 
rights would pass to the purchaser, Deendyal Lal 
v. Jugdeep Narain Singh, I. L. R., 3 Cale. 198, 
followed. VewKAaTASAMI NAIK г. KUPPAIYAN 

[L L. R., 1 Mad., 354 


271. - — Mortgagely 
futher—Minor’s interests.—The plaintiffs, minors, 
by their mother, as next friend and guardian, sued 
defendanta, sons of one 5 D, under в, 230 of Act VIII 
of 1859, to recover a four-fifths share of а house and 
lands of which plaintiffs were dispossessed by the 
defendants in the execution of the decree in a it, 
No. of 1872. The facts were that in a suit, 
No. 28 of 1871, в decree for money due under a 
mortyage-bond was passed against 5 D, tho father 
of the present defendants, and iu execution of the 
decree certain immoveable property was attached. 
"The sons of 5 D came forward and put in a claim to 
the property and applied for the release of tho 
attachment. The clum was disallowed. The sons, 
being dissatisfied with the order disallowing their 
chim, brought suit No. 33 of 1872, in which they 
prayed for a partition, and that their four-fifths share 
ht be released from attachment. Prior to that 
snit, the attached property had been sold, but th» sale 
limited to the rizht, title, and interest of the 
father in the joint property ; however, in suit No. 33 
of 1872, the Court, having decreed a partition, further 
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entertained the question as between the sons and the 

creditor of the father “ whether the attachment of 

the rest of the family property specified in the pluint 
onght not, in respect of plaintiff’s shares, to be can- 
celled,” and decided it in favour of the ereditor on 
the ground that the debt had been contracted for 
purposes binding on the family, and further decided 
that the property so under attachment ought to be 
sold to discharyethe debt, and it was sold accordingly. 

Subsequently tothe decree for partition, and when the 

defendants were divided from their father, 8 D 

(who was the sole judgment-debtor in suit No. 28 of 

1871), the house and lands now in issue, which 

formed no part of the property mortgazed for the 

dht, the subject of suit No. 28 of 1871, were 
attached and sold and bought by the father of the 
present plaintiffs. ‘The question in the present suits 
was whether the properties last mentioned, not having 
been attached in exceution of the deeree in suit No. 28 
of 1871, and not therefore heing sny of those speci- 
fically affected in favour of the creditor by the decree 
in suit No. 33 of 1872, were liable as part of the 
j.int family property, under the declarations of the 
judgment in that suit, to discharge the debt duc to 

the creditor of the father by the deeree in suit No. 28 

of 1871. Held on this question by the High Court 

(MORGAN, C.J., INNES and KINDERSLEY, JJ.) atlirm- 

ing the decree ofthe Court of first instance, that these 

properties were not во liable; that under the deeree and 

‘execution-procecdings in suit No. 28 of 1871 marcly 

the rights of S D were sold; that nothing 

litigation indicated that it was intended to enforce the 
inst the whole property ав а debt due from 
the family, and that the decision in the partition snit 

(No, 33 of 1872) covered only what was then in ques. 

tion, and could not he vicwed as authorizing the 

attachment of the items of property now in question 
in execution of that decree, That the present suite 

were therefore rightly dismissed. By T J. 

That the prayer of the plaintiffs (the sun) in suit 

No. 33 of 1872, хо far as it related to the removal of 

the attachment in execution of the decree in suit 

No. 28 of 1871, should have been at once granted. 

‘That the creditor in suit No. 28 of 1871 had elected 

to sue the father alone, and that, though it might 

have been open to him (the creditor) to have so 
framed his suit as to have obtained a decree making 
the joint family liable in persons and property, having 
failed to do so, he could not afterwards seck to extend 
the operation of the decree beyoud the proper and 
limited scope of it; and tbat the Court, iu trying the 
question of the linbility of the sons to discharge the 
debt due to the first defendant's creditor, in effect 

instituted against them a new suit. Deendyal Lal v. 

Jugdeep Narain Singh, I. L. В. 8 Cale, 198, 

followed. The authorities reviewed on the question 

whether in execution of a decree the interests of any 
but those who were actual parties to it, or those who, 
on the death of such parties, became their represent- 
atives in intercst, could be affected. - VENKATARAM- 
AYYAN v. DIRSHATAR LL.B, 1 Mad., 358 
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272. Rights of cre- 
ditors and purchasers— Partition.— Per INNES, J. 
—A creditor of an undivided Hindu fami such 
has no right to intervene in a partition suit among 
co-parccners, and to claim that the debt owing to him 
be distributed over the several parcels of the family 
property во as to charge all the co-parceners. Per 
Меитев мт AyvaR, J.—Although an account is 
tuken between co-parceners as a convenient matter of 
procedure for resolving their joint rights and liabili- 
ties into several rights and liabilities, this docs not 
an additional right in the creditors of the 
family to forbid partition until their debts are paid, 
or in purchasers at a Court sale to add to the deter- 
minate interest that has been sold to them by a fresh 
enquiry into the real character of the decree debt, 
VELLIYAMMAL v, KATHA Спетті 


(LL. В., 5 Mad., 61 


278, — —— — — — — — Mortgage by one 
co-parvener—Suit to declare shares of other co- 
Parceners liable.—C, one of two undivided Hindu 
brothers, hypotheeated family property as security 
for money lent. The creditor having obtained в 
decree, in a suit brought against C, against the pro- 
perty hypothecated only, the personal remedy being 
barred by limitation, attached the property hypothe- 
cated. ^S, the brother, and the minor sons of С 
intervened, and their shares in the property were 
released from attachment, and the one-sixth share of C 
alone was sold in exccution and bought by the creditor. 
The creditor having brought a suit to have it declared 
that the sharcs released from attachment were liable 
to be sold for the amount due under the decree 
against C, aud having proved that the debt was 
incurred by the managing member for purposes which 
would render it binding on the defendants,—Held 
that the suit must nevertheless be dismissed. Снос- 
KALINGA MUDALI t. SUBDARAYA MUDALI 

[L L, R., 5 Mad., 133 
274, — | ———. — ——— Mortgage made 
hy managing brother—Rights of purchaser at Court 
sale.—1f one of several undivided Hindu brothers 
mortgages the family lands, and the creditor sues 
upon the mortgage-bond without making the brothers 
of the debtor parties to the suit, and a decree is 
passed against the mortgagor personally, directing 
payment of the debt and costs, and declaring the pro- 
perty mortgaged liable for the amount decreed, and 
the property is subsequently attached by the judg- 
ment-creditor in execution of the decree, and the 
right, title, and interest of the judgment-debtor in 
the land mortgaged ів sold by the Court aud pur 
chased by a third party, the brothers of the judg- 
ment-debtor are entitled, in a suit for partition of the 
family property. to recover their shares in the lands 
made over by the Court to the auction-purchaser, 
although such purchaser proves that the mortgage- 
debt was contracted by the judgment-debtor as 
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manager of the family and for purposes binding on 
the family, DASARADHI ©. JODDUMONI 
[L L. R., 5 Mad., 198 
275. Suit by co-par- 
cener for share of house sold in execution of decree 
against another co-parcener.—Although a suit by в 
Hindu co-parcener for a partial partitiou of undivided 
family property will not lic, yet where one of two 
co-parceners sells to a stranger his interest in a parcel 
of the family land, the other co-parcener may either 
repudiate the sale or affirm it and claim by partition 
to recover from tho stranger his share of the parcel 
sold to which the alienation could not extend and 
which has now become his separate property. CHINNA 
Suae бова IL. Ry B Mad, 106 


Mis pP г Decree Е 
gage-bond—Rights of purchaser.—Where the pro- 
rty of an undivided Hindu family consisting of 
father and sons has been sold in execution of a decree 
against tho father only in suit upon a. mortgagc-bond 
executed by the father to raise money for no impro- 
per purposes, and it docs not appear whether the sale 
was carried out in execution of so much of the decree 
as was personal or in execution of the order for 
enforcement of the mortgage, the sons in a suit for 
partition of the family property are not entitled to 
recover their share of the property sold from the pur- 
chaser, SRINIVASA NAYUDU ғ. YELAYA NAYUDU 
[L L. R., 5 Mad, 351 
377. Undivided 
Samily—Uncle and nepheiw— Decree against unc 
Sale of ancestral land—Interest of purchaser: 
Nature of debt immaterial.—K, a Hindu, the undi- 
vided uncle of D, з minor, executed а bond, whereby 
certain ancestral X property was bypothecated to secure 
в sum borrow: In execu- 


chased by 4. — DOBASAMI VAJAPPAYAR r. ATIBATRA 
Dixsmaram . . LL. R., 7 Mad., 136 


278. Debt binding 
on family—Suit against one of two undivided 
broihers— Personal decree—Attachment of family 
property — Effect of decree.—The creditor of joint 
‘Hindu family, consisting of two brothers, sued the 
elder brother ошу (the younger being в minor) to 
recover a debt binding on both brothers, and having 
obtained decree for the payment of the debt 
attached the family property. In в suit by the 
younger brother to всё aside the attachment quoad 
his sharo in the property attached,— Held that, inas- 
much as the decree was not passed against the elder 

as manager of the family, the younger 
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brother's suit must prevail, Bissessur Lall Sahoo 
v. Luchmessur Singh, L. R6 I. As 233, distin- 
guished. VIRARAGAVAMMA с, SAMUDEATA 

[L L. В, 8 Mad., 208 


279, ———— — ——— Morlgage by 
father—Suit to enforce against manager of family 
— Decree for sale—Altachment—Order for sale of 
property—Sale of right, tille, and interest—Rights 
of purchaser.—V, a Hindu, and his sou. Р, executed 
в mortgage of a house, the self-acquired property of 
V. V having died, Р, the manager of the family, was 
sued by the mortgagee on his own promise in the 
mortgage-deed and as representative of V, and в 
decree was passed for the sale of the house in default 
of payment by P within three months of the debt 
then due, This period having elapsed, the mortgagee 
applied to the Court to enforce the decree by attach- 
ment of the mortgaged property, and the property 
having been attached, application was made for sale, 
By a warrant, dated 3rd December 1874, the Sheriff 
of Madras was ordered to sell the property, and on 
the 12th July 1875 the Sheriff sold the right, title, 
and interest of the judgment-debtor in the said house 
to К. In a suit brought by A against P and the 
other members of the family to recover possession of 
the house,—He/d that, as the mortgagee intended to 
enforce his rights under the mortgage by sale, and 
the Court intended to sell the house as mortgaged pro- 
perty, К was entitled, by virtue of his purchase, to 
recover possession of the house. Bissessur Lall 
Sahoo у. Luchmessur Singh, L. В. 6 I. A., 238, 
referred to and followed. SHNAMA е, PERUMAL 
[L L. RB, 8 Mad., 388 
380. - Mortgage of 
family property by son during father’s temporary 
‘absence how far binding on the family—Subsequent 
sale of such mortgaged property in execution of 
money-decree against father—Rights of purchaser 
at such а eale—The land in dispute was the ances- 
tral property of М and his son, J, who were mem- 
bers of an undivided Hindu family. This land had 
been mortgaged to one A, to whom the father and 
son were also liable on а separate moncy-bond. H, 
being pressed by his creditors, left his villago and 
remained away for some years. Duriug his father's 
absence, J, being pressed for payment of his debts, 
compromised B's entire claim for R200, which he 
obtained on loan from the plaintiff, to whom he gave 
ва security а mortgage with posscssion of the land in 
question. The plaintiff continued in possession until 
Rhe was dispossessed by defendant No. 2, who claimed 
to be purchaser of the land at a sale held in execu- 
tion of а mouey-decree obtained by defendant No. 1 
against Л. ‘The plaintiff now brought the present suit 
against the defendauts, praying that either he should 
be restored to the possession of the lands or that 
the sum of 9200, which he had advanced to J, 
should be decreed to be paid by the defendants. Both 
the lower Courts rejected the plaintiff's claim. On 
appeal by the plaintiff to the High Court,— Held that 
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the plaintiff's claim to be regarded as a mortyagee of 
the entire property could not be allowed. ‘The tempo- 
rary absence of his father, //, owing to the prev. 
sure of his creditors, could confer no lezal author, 
ity on J to take upon himself to mortgaze tho 
family property. Не had not been authorized by hig 
father, nor did he assume to act for him when he 
mortgaged the property. "The mortgage to the plain- 
iff was therefore to be regarded as the act of 
J in his individual capacity, and as such could 
receive no ratification by the mere reticence of his 
father. The plaintiff, however, lu Pos. 
session, was entitled, if he could ish itle to 
a lien ou J's share, to be put into possession jointly 
with the defendant, if the latter's title was proved. 
PATIL HARI PREMJI с. HAKAMCHAND 
[L L. R., 10 Bom., 368 
381. ————— Joint and un- 
dirided property—Deble of deceased member. 
Liability of his interest.—J, a member of в joint 
Hindu family, left two sons, R and 5, 5 borrowed 
money upon a simple bond, and, after his death, the 
obligee sued his widow and danghte upon tho 
bond, obtained a decree against them, and in execu- 
tion thereof brought to sale S's interest in the pro- 
perty. B, the grandson of А, thereupon sued the pur. 
chaser to recover the same, on the ground that it was 
the joint property of 5 and himself, and could not be 
attached and sold in satisfaction of S's debt, Helg 
that, on the death of 5, his interest passed to the 
plaintiff by survivorship, and was not liable after his 
death to any personal debt he bud incurred, inasmuch 
as no charge had been made on the property, and the 
creditor could not recover his mouey from the joint 
property after the desth of S when he had not 
obtained judgment against S, and taken out execu- 
tion by attachment against him. Suraj uns Kver 
у. Sheo Persad Singh, Г. Г. R., 5 Cale 148, and 
Rai Bal Kishen v. Rai Sita Ram, I. L. R.,7 All, 
781, referred to BALBHADAR r, BISUESHAR 
[L L. R., 8 АП, 495 
282. Liability of an- 
cestral estate for separute debt of deceased co-par- 
cener-—Undivided family property is not, in the 
hands of surviving co-parceners, generally speaking, 
liable to separate debts of a deceased co-parcener, 
Where therefore a Hindu, undivided in estate from 
his father, died separately indebted to the plaintiffs, 
who obtained в decree against the father and wife of 
the deceased, as his legal heirs and representatives, to 
recover, from the estate and effects of the deceased, 
the amount of their debt and costs, aud sought, in 
satisfaction of the decree, to attach в shop which 
during the lifetime of the deceased aud subsequently 
to his death had been in the possession of his father, 
there being no proof of any separate estate of the 
deceased having devolved upon his father,—Held 
that, though the sou was, during his life, jointly in- 
terested with his father in the shop as being ances- 
tral property, his right had come into existence at his 
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birth and died with him, and therefore the plaintiffs 
could not render the shop available for their claim. 
In the Bombay Presidency, the share of one of the 
corparccners in a Hindu undivided family in the an- 
ccstral estate may, before partition, be seized and sold 
in execution for his separate debt in his lifetime, 
Such а co-parcener cannot, however, В 
" gift or by devise, alienate his to a 
so as to bind his surviving co-parcenere 
decease, The purchaser, mortgagee, or 
other alienee, for valuable consideration, of such an 
Unascertained share, caunot, before Partition, insist 
upon the possession of any particular portion of the 
undivided family estate, "The mortgageo or pure 
chaser of a share in the undivided ancestral estate of 
в Hindu family takes such share subject to the prior 
charges or encumbrances affecting the family estate 
or that particular share. If the mortgage or sale be 
of a special portion of the family property, and 
Dosscesion of such portion eau, on partition, be given 
to the mortgagee or purchaser, without injustice to 
Prior encumbrancers or to co-parceners, it ів the duty 
of the Court making the partition to give effect to 
the mortgage or sale, and so to marshall tho famil, 
property among the co-parceners as to allot that por- 
tion, or so much of it as may be just, to the mort- 
gagee or purchaser. Quære—Whether, in the event 
of it being impossible, consistently with the rights of 
others, to give possession of the portion mortgaged or 
sold to the mortgagee or purchaser, he would be en- 
titled to be recouped out of such other portion as 
ight, on partition, be allotted to the parcener 
whose share in the special portion had been mort. 
guged or sold. The attachment of в parconer's share 
iu the family property under an ordinary money- 
decree should go against the share, right, title, and 
interest of the judgment-debtor in such parte of the 
family property (naming and describing them) as 
the judgment-creditor can specify, and against his 
share, right, title, and interest in all other parts of 
the family property. Kalyanbhai v, Motiram Jam- 
nadas, 10 Bom., 878 ; Vasudev Bhat v. Venkatesh 
Sanbhar, 10 Bom., 189 ; and Fakirappa Y. Chane 
appa, 10 Bom., 162, commented on and distinguished. 
Goor Pershad у. Sheodin, 4 №. W., 187, Approved. 
Upara SrrARAM г. Ranu Paxpvst 11 Bom., 76 


283. — Mortgage 
made by one co-parcener without consent of the 
others Onus. probandi.—Where joint family pro- 
perty is mortgaged by one parcener, in order that it 
may bind the co-parceners, the mortgageo must 
prove affirmatively that the mortgage was assented to 
by the other co-parceners, or v Tee for family 
purposes. Lina MORJI е. Улворву MoRESHYAR 
GanroLs . . Е . Bom., 283 

Оорнох Misser г, Нооврав SINGH 

[1 N. W., Ed. 1878, 971 
T 8аіе in execu- 
tion of decree of one of several co-parceners’ share 
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in joint family property- 

Right of parceners to part 

^ Courts tale of the right, title, and interest of one 

of the co-parceners in the undividod estate, by his 
eertificate, under s. 259 of the Civil Procedure 

Code, can take no moro than the interest ef such 

co-parcener in the property disposed of, as в member 

of the united family. Course pointed out as to the 
eacertainment of what that interest ів, and how the 
trensaction can be made goxd for the benefit of the 
of n oo parcencrs interest in в particular 
piece of property forming only а part of the commou 
estate. ‘here, however, the purchaser got into 
seasion and held it with such an accompanying right 
вв the judgment-debtor could transfer to him,—Held 
that the purchaser was in as a tenant-in-common 
with tho judgment-debtor's co-parceners, and that 
uy were entitled to possession in common with him, 
might enforce their right for a share of the 
enjoyment, or for a definition of the portions in 
which each party in futuro was to have в solo 
interest, Such co-parceners, however, aro not en- 
titled to eject the purchaser wholly from a defined 
moiety of апу particular portion of the joint pro- 


perty. MAHABALAYA BIN PARMAYA v. TIMAYA BIN 
APPAYA . 4 . . . 12 Bom., 198 
885. Alienation of 


joint family property—Mortgage by manager— 
against manager—Sale in execution of 
decree,—G, the brother of the plaintiff, executed 
mortgage to the defendant during tho plaintiff 
minority. ‘The deed recited that the money 
borrowed to pay off a family debt, and to defray family 
expenses, The defendant sued Œ on the mortgage, 
and obtained a decree. A house, which wae part of 
the family property, was sold in execution, and was 
pu by the defendant himself. The plaintiff 
sed to have the sale set aside, and to recover his half 
share in the house. Held that tho defendant was 
mot entitled to hold the plaintiff's share in the pro- 
perty by virtue of the sale to bim under the decree 
obtained against G alone. Held also that the 
plaintiff was entitled to be put into possession of the 
whole house, the defendant being left to his remedy 
by a suit for partition. The plaintiff, however, hav- 
ing claimed only the restoration of his half sharo, 
the decree was limited accordingly. Held also that 
it was not competent for the Court in this suit to go 
into the question whether the mortgage by G was 
binding on the minor plaintiff. Masuri Namaraw 
е. LILACHAND . L L. B., 0 Bom., 664 

386. ——  —— ——— ——- Son's liability 
for father's debs-— Execution sale of ancestral 
property for decree against father.—By the sale of 
‘ancestral property in execution of в mere money-de- 
creo against the father for his separate debt, only the 
right, titlo, and interest of the father’ pass to the pur- 
chaser, and nothing more; and this holds good 
whether the purchaser is a strangor or the decree- 
holder himself. Deendyal v. Jugdeep Narain Singh, 
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І. R41. A., 947; Hurdey Narain v. Ruder Per- 
hash, L. Е, 11 1. A., 26 ; aud Muddun Thukoor v. 
Kantoo Lall, І. B 1 І. Ч. 321, referred to. 
Lakhmichand v. Kastur, 9 Bom. 60, sud Sohag- 
chand Gulabchand v. Bhaichawl, I. L. R., 6 Вот, 
205, followed. Bu1xAJI BAMCHANDRA Оки г. YASH- 
VAXTRAY SHRIPAT КНОРКАВ 
[L L. R., 8 Bom., 489 
267. Decree against 
father alone for unsecured debts — Purchaser at а 
sale in execution of auch decree—Liability of 
family property—Sons, How far such decree and 
sale binding on.—Where a father alone is sued, not 
expressly in his representative capacity, and without 
his sons being joined вв co-defendants, for unsecured 
debts contracted by him, whatever be the nature 
of such debts, the decree docs not bind the interest of 
the sons in the family estate. Nor when the judg- 
ment-creditor proceeds to sale in execution of such 
decree against the family property does the sale of 
the father's “right, title, aud interest” pass any moro 
than the father’s interest to be ascertained genorally 
by a partition with his sous. ВАВАЛ e. Онош 
[L L. R., 9 Bom., 305 


288. — — — — — —  — Decree against 
the father alone—Attachment of family propert: 

in execution of such decree —Son's interest in Ё 

family property when bound by decree against the 
father or by sale effected by the father. —Where in a 
joint Hindu family the father disposes of family 
property, the sou’s interest is bound unless the son 
can show, in proceedings takon for that purpose, that 
the disposal of the property by his father was made 
under circumstances which deprived his father of his 


thers part. 
JacapHar LADUBHAL v. VIJBHUKANDAS JAGJIVAN- 
pis. с 7 0. LL. Rll Bom., 97 


289. — —— Civil Proce 
dure Code, Act VIII of 1859, в. 264—Kzecution 
of decree against a member of an undivided family 
бу sale of his personal interest in the family estate 
which was an impartible zaminlari ; such interest, 
by reason of the death before the sale, consisting only 
of the rents and profits then uncollected.—On a salo 
of the right, title, and interest in an impartible 
zamindari in execution of decrees against the zamindar, 
the head of an undivided family, the question was 
whether (а) only his own personal interest, or (5) the 
whole title to the zamindari, including the interest of 
в son and successor, passed to the purchaser. The 
proclamation of sale purported to relate to (а) only 5 
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and between the dates of proclamation and the 
auction-sale the zamindar died, Or the argument 
that, this having given rise to an ambiguity, the 
Court must be understood to have sold all that it 
could sell, and that under the circumstances it could 
sell, and was bound to sell; (4) because the deb 
subject of the decrees under execution, not h 
en incurred by the late zamindar for any immoral 
purpose, the entire zamindari formed assets for their 
payment in the hands of his son. /e/d that the 
question of what the Court could, or should, have 
sold had not arisen. All that required decision was 
what the Court had sold. If (a) only was put up for 
sale, then that interest only could have been purchased, 
Two Courts having concurred in finding that (a) 
only was sold, in which also their Lordships agreed, 
only that interest passed to the purchaser, PETTA- 
CHI Снеттів v. SANGILI VIRA Рахртл CHINNA: 
Tausia , 6. . LL. R., 10 Mad, 241 
[L. R., 14 L A, 84 


390. — — — — — — ———- Decree against 
an undivided Lrother—Mortgage of joint pro 
A, an undivided member of a Hindu family. 
sed part of the family property by way of 
conditional sale to В, to secure a loan. B having 
sued A personally for the amount due, 4 admitted 
the mortgage and said he would surrender the pro- 
perty in discharge of the debt, and a decree was passed 
accordingly. .4's undivided brothers intervened in 
execution. Held that the decree, not being passed 
against the joint family or its representative, nnd not 
scribing the property, which it directed to be deli- 
vercd to the plaintiff by way of absolute sale to 
be family property, could not be executed against the 
family property. GURUBAPPA v. THIMMA 
[L L. R., 10 Mad., 316 
391. Purchaser at 
а sale in execution of a decree directing sale of the 
whole right, title, and interest of grandfather— 
Assignment by grandsons of the same propérty sub- 
sequently to such sale, Effect of.—1n 1858, S mort- 
gaged certain ancestral property to the first defen- 
dant for а term of nine years. In 1864, S being then 
dead, the defendant sned R, the son of S, to recover 
the money-debt, aud obtained a decree ajminst the 
estate of the deceased. The land in question was 
thereupon attached and sold on the 13th August 1873 
subject to defendant's mortgage lien, and was pur- 
chased for the defendant by his cousin, The certifi- 
cate of sale was drawn up in accordance with the de- 
cree, and recited that the purchaser bought the whole 
right, title, and interest of S. Оп the 3rd August 
1882, the plaintiff purchased from "s sons the share 
of К in S'scstate. The plaintiff sued the defendant 
to redeem the property. The Court of first instance 
rejected his claim. On appeal, the lower Appellate 
Court reversed that decreo, and remanded the case for 
re-trial, Against this order of remand, the defendant 
appealed to the High Court. Held, restoring the de- 
cree of the Court of first iustance, that the language of 
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the decree showed that the intention was to make the 


lund itself liable for the debt, and not merely 5 
terest. By bis purchase the defendant was to be re- 
garded as having bargained for and purchased the en- 
tire interest in the land. Nanomi Babuasin v. 
Modhun Mohun, I. L. В. 13 Caley 21, followed. 
ЗАКАНАМ биет v. SITARAM SHET 


[L L. R., 11 Bom, 48 
292, — — — — — — — Mortgage 5 
Sather-—Decree subsequently to father’s de 


against eldest son аз heir of father—Minor sons 
not parties—Sale in execution of family property 
other than that comprised in morfgage—Subsequent 
suit by minor sons to recover their shares—Mi 
sons when bound by decree against eldest son as heir 
of falher.—One К mortgaged certain land to В, 
and died leaving four sons, riz R and three minor 
plaintiffs. Subsequently В brought a suit on the mort- 
ge against K by his heir, R, for the amount due, and 
obtained в decree whereby № was ordered that tho 
amount should be recovered from the mortgaged pro- 
perty, and if that proved insufficient, from the other 
estate of the deceased, The minor sons were not made 
parties to that suit, nor was R sued as representing 
the joint family. In execution of the decree, В 
attached and sold the whole of the joint family pro- 
perty, the certificate of sale showing that the right, 
title, and interest of К, deceased, by his heir R, was 
attached and sold and conveyed to the purchaser. 
The three minor sous subsequently brought this suit 
to recover some of the property, contending that 
their shares were not bound by the sale. Held on 
theauthority of Bissessur Lall Sahoo v. Luchmessur 
Singh, І. В. 6 I. A. 233, and reversing the decree 
of the lower Court, that the property in question 
having been declared liable for the debt incurred by 
the father, the intention was that the estate in its en- 
tirety should be sold. The minor sons were there- 
fore bound by the sale, unless they could prove that 
the father’s debt had been incurred for an immoral 
and improper purpose. The case was accordingly 
it back for trial of an issue upon that point, with 
a direction that the burden of proof should lie upon 
the plaintiffs, Jamam ВАЈАВАВНЕТ v, Joma KON- 
DIA . . . . LL. R, ll Bom, 361 
———————————— Manager, 
Decree against—Sale in execution of such decree 
passing his interes! only—Effect of sale от shares of 
cu-parceners no! parties to the suit.—AÀ sale under 
а decree obtained against the manager of a Hindu 
family only passes the right, title, and interest of 
those who are parties to the suit. Accordingly, 
where, in execution of a decree obtained against two of 
the brothers of the plaintiff as managers in a suit to 
which the plaintiff was not a party, the house, which 
was the family property, was sold,— Held the sale 
was void as agaiust the plaintiff's share in the house. 
Maruti Narayan v. Lilachand, I. L. R.,6 Bom., 564, 
followed. LAKSHMAN VENKATESH ©. KASHINATH 
(LL.B, Ц Bom., 700 
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—______———. Mortgage of 
Samily property by father—Decree against father 
‘enforcing mortgage— Decree. for money against 
 father— Sale in execution of decree—Rights of 
—The members of a joint Hindu family brought suits 
in which they respectively prayed for decrees that their 
respective proprietary rizhts in certain ancestral pro- 
perty might be declared, and that their interests 
in such property, which were about to be sold in exe- 
eution of two decrecs against their father, might be 
exempted from such sale. One of these decrees was 
for enforcement of a hypothecation by the plaintiff's 
father of the property in suit. Itwas admitted on. 
behalf of the plaintiffs in connection with this decree 
that, although the judyment-debtor was a person 
of immoral character, the creditor had no means of 
knowing that the moneys advanced by him were likely 
to be applied to any other purpose than that for 
which they were professedly borrowed, namely, for 
the purpose of an indizo factory in which the family 
had an interest. Held that the plaintiffs were 
not entitled to any declaration in respect of the 
execution-proceedings under the decree for enforce- 
ment of hypothecation. Тһе second of the decrees 
above referred to was a simple money-decree for 
the principal and interest due проп а hundi exo- 
cuted by the father in favour of the decree-holder. 
The suit terminating in that decree was brought against. 
the father alone, and the debt was treated as his 
separate debt. Held that the creditor’s remedy 
was to have brought his suit, if he desired to obtain 
в decree which he could execute against the family 
property and not against the father's interest only, and 
if be could maintain such snit, either against those 
members of the family against whom he desired to exe- 
cate his decree, or against the father as head of the 
family, expressly or implicdly, suing him in that 
capacity ; but that, not having taken this course, his 
decree was not enforcible against the plaintiff's 
rights and interests in the attached property. Mut- 
tavan Chettiar у. Sangili Virapandia Chinnatam- 
biar, I. L. R., 6 Mad., 1, distinguished. Nanomi 
Babuasin v. Modhun Mohun, I. L. R., 13 Cale. 21, 
and Basa Mal v. Maharaj Singh, I. Г. Ry 8 All, 
206, referred to, BArprg Sinem v. AJUDIIIA PRASAD 

(I. L. R., 9 All, 143 


295, — — — — — — — — Fraudulent hy- 
pothecation by father—Suit upon the personal 
obligation against the father only —Money-decree, 
Sale in execution of—Sale-certificate referring to 
right and interests of father only in joint family pro- 
perty—Suit by sons for declaration of right to their 
shares—Form оў decree.—1f a person in posses- 
sion of property which originally belonged to the 
members of a joint Hindu family of whom the 
father was one can produce as his document of title 
only в sale-certificate showing him to have bought, 
in execution of a money-decrce against the father only, 
the right, title, and interest of the father, then he 
has bought nothing more than such interest, and 
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he is liable to be compelled to restore to the other 
members of the joint family their interests, which 
had not, upon the face of the sale-certificato, разной by 
the sale. The father and manager of a joint Hindu 
family executed a deed whereby ho hypothecated cere 
tain zamin property, covenanting to put the mort- 
gagce in proprietary possession thereof if the debt 
should not be paid on а certain date. This trans- 
action afterwards turned out to be fraudulent on his 
part, as he had по interest in this property, and the 
obligors then sued him to recover the debt upon the 
personal obligation and obtained a money-decree, in 
execution whereof the right, title, and interest of the 
judzment-debtor in certain joint family property was 
notified for sale, and a sale took place at which, 
the face of the sale-certificate, only that right, 
interest was sold. ‘The auction-purcbasers, having obe 
tained possession, asserted a right to the whole of tho 
joint family estate, upon the gromd that, as the judge 
ment-debtor was father of the family, tho decree must 
be assumed to have been passed against him in his capa- 
city as karta, and that the other members of the 
family were therefore bound by the decree and sale. 
"The other members brought a suit to recover posses- 
sion of their shares. Held that, inasmuch as upon 
the terms of the sale-certifieate nothing more passed 
to the defendants at the sale than the right, title, 
and interest of the father, the plaintiffs were entitled to 
maintain the suit and to have а decree declaring them 
entitled to the whole property, subject to a declara 
tion that the defendants as auction-purchasers of 
tho father’s share might come in and claim в parti- 
tion of that share out of the joint estate. Per MAH- 
моор, J., that the plaintiffs were entitled to succeed 
оп the further ground that the debt for which the 
decree against the father was passed was immoral 
within the meaning of Hindu law.  Simbhunath 
72 : Г. 
Е. 141.477; ep Narain Singh, 
L. R.,4 I. A, 947 : I. L. R., 3 Calc., 198; and Hur- 
dey Narain Sahu v. Ruder Perkash Misser, L. R., 
1i I. A, 26: I. І. R., 10 Cale., 626, referred to. 
Raw Sanat v. Kewat Siyon I, L. R., 9 AIL, 678 


396. ——— — — — — Hii ta k skara 
lam— Sale of joint family property in execution of 
decree, as the result of a mortgage by managing mem- 
ber— Liability of shares of members of family not 
parties to the decree.—Although some of the members 
of a joint family had not been made parties to а suit 
upon a mortage effected by the managing members, the 
entire family estate was bound by the act of the latter, 
and passed at the sale in execution of a deeree upon the 
mortgage. Whether the shares of all were bound de- 
pended on the authority of those who executed the 
mortgage. By this authority they had to raise 
money to pay я debt owed by the family as joint mem- 
bers of an ancestral trading firm. ‘The managing 
members of a joint trading family, having pur- 
ported to mortgage the family estate, to pay a debt 
due by the firm, were sued upon it by the mortgagee, 
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who afterwards purchased the property at the exe- 
cution-sale, Ina suit brought by the latter against 
the other members of the family toobtain a declara« 
tion that he had purchased the entire family estate, 
the. defendants, without showing that the mortgage 
did not validly bind the fat estate, contended that, 
not having been made parties to the suit, they were 
not affected by the decree, and their shares had not 
passed at the salein execution. Held that, as the 
defence was substantially on the latter ground only, 
though there was every opportunity given to the 
defendants to raise the former ground also, the suit 
need not be remanded ; and that the whole estate had 
passed to the purchaser. Nanomi Babwasim у. Mo- 
dhun Mohun, I. L. R., 18 Caley 91 : І. Ry 191. Ay 
1, referred to and followed. Pursid Narain Singh 
v. Honooman Sahay, I. L. R., 6 Calc., 845, referred 
to and approved, астат RAM v. MEUR CHAND 
L. В. 15 Oale., 70 
L. В., 14 L A., 187 


д Bale of joint 
Jamily estate in execution of decree upon the 
Yather’s debi—Ezoneration of son's share only 
where deht has been incurred for an immoral ot 
illegal purpose—Burden of proving the nature 
of the debt—The sons in s joint family, under 
the Mitakebara, cannot set up their rights of 
inheritance in the family estate against their father’s 
alienation for an antecedent debt, or against a sale in 
execution of а decree upon such debt, although the 
sons may not have been parties to the decree, unless 
the sons can establish that the debt has been con- 
tracted for an immoral or illegal purpose. The son's 
position is distinct in thie respect from that of 
Other relations in the joint family, inasmuch as it 
is his duty to pay, out of the family estate, his 
father’s debt. A decree against indebted fathers, 
in a family consisting of fathers and sons, charged the 
family estate, and the sale in execution was not 
merely of the right, title, and interest of the debtors, 
but of the property being such interest, On the 
other hand, before the sale notice was given on 
behalf of the sons that the property was ancestral 
and joint. Held, in а suit on behalf of the sons 
against the purchaser at the sale to recover their 
shares, that it was for the plaintiffs to show affirma- 
tively that the debts were contracted for an illegal or 
immoral purpose, and that to establish general extra- 
vagance against the fathers was insufficient. It was 
not necessary for the purchaser'to show that there 
had been a proper inquiry as to the purpose of the 
loan or to prove that the money was borrowed 
for family necessities. BHAGBUT PERSHAD SINGE г. 
GmiaKom . . LL.B, 16 Calc, 717 

[L E., 15 I. A, 99 


and_liabili 
purchased the half share of the judgment-debtors 
in certain immoveable family property, at a Court 


money-decree—Son’s rights 
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sale held in execution of money-decrees against B and 
his brother, who were members of an undivided 
Hindu family. B’s undivided son med 4—B and 
the remaining members of his family being also 
joined as defendants—to recover a share in the land, 
alleging that his interest was not bound by the sale ; 
but he did not prove that the debt for which the 
decrees were passed was immoral, and it appeared 
that 4 had bargained and paid for the entire estate. 
The plaintiff was æ minor at the time of the sale, and 
В was not the managing member of the family. 
Held that the Court-sale was binding on the plaine 
tiff’s share. Nanomi Babuasin v. Modhun Mohun, 
L. R. 18 I. 4.1: I. L. R., 13 Caley 91, discussed 
and followed, KUNHALI BEARI e. KSSHAYA SHAN- 
Baga. D " * LLR, 1 Mad, 64 


390. — — — — — Deoree on 
mortgage for ancestral debt of family— Minor.—In 
a suit by a minor to sot aside a sale in execution 
of в decree on a for a debt of his father's, — 
Held on the merits that the debt for which the 
was passed, being а family and ancestral debt, 
was binding upon the whole family, including the 
plaintiff, who was therefore not entitled to disturb the 
execution-purchaser. Рал Нтмат e. DHIBAJRAM 
BADARAM . . . LL.R, 13 Bom,, 18 
300. — — — — ———— ——- Ancestral pro- 
perty—Alienations by father—Son's liability for 
father’s — debts—Purchaser—Notice.—Where a 
Hindu governed by the Mitakshara law seeks to 
set aside his father's alienations of ancestral property, 
if the alienees are purchasers at Court-sales held 
in execution of decrees against the father, it is 
not enough for him to show that the debts, for which 
the decrees were passed, were contracted by the 
father for immoral purposes; it must also be shown 
that the auctioa-purchasers had notice that the debts 
were so contracted. The points to be determined 
in such case are—(1) What was the interest that 
was bargained for and paid for by the purchaser? 
Was it the father’s interest only, or was it the 
interest of the entire family? (2) Were the debts 
for which the decrees were eiusd, under which the 
property was sold, contracted for immoral purposes 
е (8) Had the purchaser notice that the debts 
were so contracted? Suraj Bunsi Koer v. Sheo 
Proshad Singh, L. В. 6 I. A, 88: I. L. Ry 6 
Calc, 148, and Nanomi Babuasin v. Modhun 
Mohun, L. R, 18 I. . L. Ry 18 Calc. 91, 
1888 for partition of. 
ancestral property, consist ng (inter alid) of certain 
thikans which had been sold in execution of decrees 
passed against his father. The plaintiff, t 
‘an adult at the time, was not a party to the suita 
in which the decrees were passed against the father, 
nor to the execution-proceedings. In the certificates 
of sale granted to the different purchasers, the 
property sold was described as being в four-annas 
share, which would be equal to the shares of the 
father and the son together, but this description was 
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qualified by the statement that “the right, title, 

and interest in the above-mentioned property of the 

said R (ie. the father) was sold." There was 
nothing to show that the purchasers bargained for 
and paid for the entire family estate, Morcover, the 
plaintiff's possession and enjoyment of the thikans in 
question was never disturbed, though the shares had 
each а separate possession of distinct portions of 
the ancestral property. Held that, under the cir- 
cumstances, the father’s interest alone passed to 
the auction-purchasers, KRIBHNAJI LAKSHMAN r, 
Virman Влул Ввхов . L L. В., 12 Bom., 625 


301. Ancestral zamin- 


dari sold in execution of decree for money agains! | 


the father, including the son’s right of succession 
—Debt not immoral.—A sale in execution of a decree 
against a zamindar for his debt purported to com 
promise the whole estate in his zamindari In a 
suit brought by his son against the purchaser, 
making the father also a party defendant, to obtain 
a declaration that the sale did not operate as against 
the son as heir, not affecting his interest in the estate, 
the evidence did not establish that the father's debt 
had been incurred by him for any immoral or illegal 
urpose, Held that, the impeachment of the debt 
hailing, the suit failed, and that no partial interest, 
but the whole estate, had passed by the sale, the 
debt having been one which the son was bound to 
pay. Hardi Narain Sahu v. Ruder Perkash 
Misser, I. L. R., 10 Calc., 626 (where the sale was 
only of whatever right, title, and interest the father 
had in property), distinguished. MrNAKsHI NAYUDU 

о. IMMUDI KANAKA RAMAYA GOUNDAN 
[L L. R., 12 Mad., 142: L. В., 16 ГА. 1 


— Mone y-decree 
e against father alone—Purchaser at ezecu- 


ing on the interest of the sons not parties to the suit 
or execulion-proceedings.—ln the case of a joint 
Hindu family whose family property is sold by the 
father alone by private conveyance, or where it is 
sold in execution of a decree obtained against him 
alone, the mode of determining whether the entire 

perty ot only his interest in it passes by the sale, 
Fito inquire what the partics contracted about in the 
саве of a conveyance, or what the purchaser had 
reason to think he was baying if there was по con- 
veyance, but only а sale in execution of а money- 
decree. In the case of an excention-sale the mere 
fact that the decree was a mere money-decree against 
the father as distinguished from one passed in a suit 
for the realization of a mortgage security directing 
the property to be sold is not a complete test. The 
plaintif claimed certain property from the defendant, 
alleging that he had purchased it from a third 
son who had purchased it at an auction-sale held in 
execution of a money-decree obtained against the first 
defendant alone. first defondant was the father 
of the remaining defendants, and they constituted 
ajoint Hindu family. The sons contended that only 


le under such decree—How fur such sale bind- | 
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the father’s interest was bound by the sale, and tbe 
lower Courts decided in their favour. On appeal, 
the High Court reversed the decree, and sent back 
the case for в frcsh decision on the ground that 
the lower Courts had decided the question in the 
case exclusively on the ground that the property had 
been purchased in execution of a money-deeree with- 
out referring to the execution-proceedinge, KAGAL 
Gampaya г. MANJAPPA. L L, В., 18 Bom., 691 


303. M on e y-decree 
against deceased member— Execution. after judg- 
ment-debtor's death against joint family property 
not allowed.—The mero obtaining of a simple money- 
decree against a member of в joint Hindu family 
without any steps being taken during his lifetime to 
obtain attachment under ог exceution of the decree 
docs not entitle the decree-holder, after the judg- 
ment-debtor’s death and a subsequent partition, to 
bring to sale in execution of the decree the interest 
which the judgment-debtor had in the joint family 
property. Suraj Вит Koer у. Sheo Pershad 
Singh, T. L. R., 5 Caley 148; Rai Balkishen v. Ras 
Sita Ram, I. L. R., 7 All., 731; and Balbhadar v. 
Bisheshar, I. L. R.,8 All., 495, referred to. JAGAN- 
мати Prasan т. Sira RAM 
[L L. R., 11 All, 308 
к M os ey decree 
against father— Attachment of ancestral estate.— 
In execution of a money-decree, ancestral property 
of the joint family of the judgment-debtor was 
attached, His son sued to release their interest 
from attachment, alleging that the judgment-debt 
had been incurred for immoral purposes, which was 
denied by the decree-holder. It was held by the 
lower Courts that nothing more than the father’s 
share was liable to be attached, as the sons were not 
parties to the decree. Held that the nature of 
the debt should bo determined, since the creditor’s 
power to attach and sell depends on the father’s 
power to sell, which again depends on the nature 
ofthe debt. Nanomi Babuasin у. Modhun Mohu 
L. Ry 13 I. 4, 1: I. L. В. 18 Calc, 21, discu 
and followed, RAMANADAN т, RAJAGOPALA 
(1.1. Е.,19 Mad., 309 
805. —— — —— Sows liability 
for father’s debt—Decres against father—Son's 
interests when not affected by sale. -When ancestral 
property is sold in execution of a decree against a 
Hindu father, there aro only two cases in which the 
son’s interests do not pass under the sale : first, when 
they are not sold; second, when the debt is not 
binding upon the sons Ру reason of its having been 
contracted for an illegal or immoral рагро 
JoHARMAL г. EKNATH 5. L. В., 24 Bom., bas 


806. 5 - Sale of joint 
family estate in execution of a decree against the 
“father upon debts contracted by him— Liability of 
sow's share—Alienation by father.—It is only on 
condition of the son's showing that the father’s debt 
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has been contracted for an illegal or immoral purpose 
that the son, проп a decree ayainst the father alone 
being exceuted by the attachment and sale of the 
family estate, can claim to have the linbility limited 
to the father's own share under the Mitakshara law. 
In the absence of such proof, whether the entirety of 
the family estate has been transferred at the sale 
in execution or not, is question of fact in each 
case dependent on what was understood to be brought, 
and bas been brought to sale, Nanomi Babuasin v. 
Modhun Mohun, L. R., 18 I. A., 1: I. L. R., 13 Calc, 
21, and Bhagabut Pershad Singh v. @rja Koer, 
L. R., 15 I. A., 99 : I. L. R., 15 Calc., 717, referred to 
and followed. The description of the property in 
a certificate of sale as the right, title, and interest 
of the judgment-dchtor is consistent with every 
interest which he might have caused to be sold 
passing at the sale, and docs not necessarily import 
that, when the father of а joint family is the judg- 
mentedehtor, nothing is sold but his interest as a 
cosharer, Maman Perswap r. MORESWAR NATH 
Sanar . . LL. R., 17 Calc., 584 


S. C. Manmanm PrnsuaD е, MARKUNDA NATH 
Samar. . am B17L A, 


807, —— — — — — —  — Decree against 
Hindu father—Interest of undivided son—Certi- 
feate of sale.—In execution of a decree for sale passed 
‘on a hypothecation-bond, all the land comprised in the 
ecurity was attached. The judgment-debtor was 
member of an undivided family ; his son put in no 
claim in execution, but on a claim pt in by his 
nephew it was ordered that the right, title, and 
interest of the judgment-debtor be sold. The decrece 
holder became the purchaser, and having obtained 
а sale certificate which recited that “all the interest 
of the judgment-debtor” was sold, he was put in 
possession of all the land part of which he leased 
to the son, Subsequently, the nephew obtained a 
decree for his share against the decree-holder and then 
purchased the rest of the land from him. In a suit 
by the son against the nephew to recover his share, 
the plaintiff baving failed to prove that the judgment- 
debt had been incurred for purposes not binding on 
him,—Held that the entire estate less the interest 
of the nephew was sold to the decree-holder, and 
consequently the son's interest had passed to him. 
GNANAMMAL г. Мотновлмт І. І. R., 18 Mad., 47 

— — Decree against 
manager of debt due by the family— Sale in execu 
tion of such decree. Effect of, on the other co-sharers, 
though not parties to the decree.—The plaintiffs 
and their brother E were in joint occupation of 
certain thikans in а khoti village. Е, being the 
eldest brother, was in management of the family 
estate, In 1877 the khot sued Е alone for arrears of 
assessment due on the thikans in question, obtained & 
decree, and in execution put up tho thikans to sale. 
Defendants 2 to 6 became the auction-purchascrs, and 
rere put into possesion by the Court. ‘Thereupon 
the plaintiffs sued for а partition of their five-sixths 
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share of the thikans sold, alleging that they were not 
bound by the Court-sale, as they were not parties to 
the khot's suit against their brother or to the 
execution-proceedinzs. Held that, the assessment 
for which the khot obtained a decree against E being 
due by the whole family, the sale in execution passed 
the shares of the plaintiffs, as well as that of 
their brother, to the auction-purchasers. Danlat 
Ram v. Mehr Chand, I. L. R., 16 Cale, 70:1, Ru 
14 I. Aw 187, followed, by which Lakshman Ven- 
katesh у. Kashinath, I. І, By 11 Bom., 700. and 
Maruti Narayan у. Lilachand, I. Г. Ry 6 Bom. 
664,areoverruled, HARI VITHAL ғ. JAMAM VITHAL 
С. L. R., 14 Bom., 597 

309. о Mortgage for 
debt due by father of joint family—Sale in execu 
tion of decree—Effect of sale on members of family 
not made parties.—When in a mortgage suit the debt is 
due from the father, and after his death the property 
is brought to sale in execution of a decree against 
the widow or somo of the heirs of the mortgagor, and 
the whole property is sold, then the heirs not brought 
On the record cannot be permitted to raise the 
objection that they are not bound by the sale, simply 
because they are not parties on the record. This 
principle of law applies as much to a Hindu family 
governed by the Mitakehara law as to а Mahomedan 
family. Hari v. Jairam, I. І. Ry 14 Вот. 597, 
and Khurshetbibi v. Reso, I. L. R, 19 Вот. 101, 
referred to and followed. Davatava ғ. BHIWAJU 
Dzmowo  . . L L. R., 80 Bom., 338 


310. — —— Money-deoree 
against father— Auction-purchaser at such sale.— 
In the absence of special circumstances showing 
an intention to put up the entire interest'of the family 
in the property sold in execution of а money-decree 
against the father, only the interest of the father 
passes to the auction-purchaser, regard being had to 
Hurdey Narain Sahu v. Ruder Perkash Mister, L. 
Ry MT. 4. 26 : T. L. R., 10 Calc., 626, and Simbhu- 
nath v. Golab Sing, L. R., 14 I. A477: I. L, В. 14 
Cale., 673. MARUTI SAKHARAM е, ВАВАЛ 

[L L. R., 15 Bom., 87 


ГЕ -— — Mortgage of 
ancestral property by father of joint family— 
Decree on mortgage—Sale in execution of decree — 
Extent of the right, title, and interest sold.—A 
mortgaged his family property to C. Subsequently C 
got a decree upon his mortgage and purchased the 
property at an anction-sale held in execution of the 
decree. In a snit brought by C's son against the 
heirs of 4 to recover possession of the property, - 
Held that, having regard to the language of the 
mortgage-deed, there could be no doubt that the entire 
family property was intended to be mortgaged. The 
auction-purchaser, therefore, took the whole interest 
in the property, and not merely the interest of 4 
alone. Simbhunath Pande v. Golap Sing, I. Г. R., 
14 Calc., 572: І. Ry 14 I. 4. 77, distinguished. 
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Bhagbut Pershad Singh у. Girja Koer, I. І. R.,15 
Сас. 717 : І. В. 15 I. A. 101, followed. РЕМВАЈ 

-BABHAU t. SAYALYA GAJABA 
(LL.B, 15 Bom., 203 


за, Ancestral pros 
perty—Father’s debt—Decree against father— 
Liability of family property—Purchaser, Righte 
of—Civil Procedure Code (Act XIV of 1883), 
аз. 818, 339, 333.—In a suit for specific performance of 
a certain contract for the sale of land which the defen- 
dant had failed to complete, the plaintiff obtained a 
decree against the defendant for the repay ment of the 
earnest-money and his costs of suit. In execution of 
this decree, the plaintiff attached the whole of the 
property, which the defendant had agreed to sell. А 
warrant for sale was duly issued and claims were 
advertised for. The sons of the defendant thereupon 
appeared before the Commissioner and claimed to be 
entitled to three-fourths of the property, which they 
alleged was ancestral. Their claim was not in- 
vestigated, but to save time it was agreed that a 
note should be made in the proclamation of sale, 
that the sons claimed to be interested in the said 
lands and premises on the ground that they were 
ancestral, and that the one-fourth share of the 
defendant only could be sold by the attaching creditor. 
Under this proclamation, the right, title, and interest 
of the defendant in the property were sold. At the 
sale the sons gave notice of their claim, the property 
was duly sold, and the purchaser was put into 
Possession, the claimants being dispossessed. 
claimants then took out в summons under в, 332 of 
the Civil Procedure Code calling upon the purchaser 
to show cause why they should not be restored to 
possession, Held (1) that the judgment-debt due 
by the defendant was one which the plaintiff could 
enforce, if necessary, against ancestral property 
in the hands of the defendant to the extent of the 
whole interest therein of the defendant and his sons, 
as it was not an immoral or illegal debt ; (2) that, 
assuming that the property in question was ancestral, 
what the purchaser bought was the whole property, 
and not merely the right which the defendant might 
have as the father of the family to в share of it 
on partition. The plaintiff evidently did not ac- 
knowledge any right in the claimants, but intended to 
sell the very [eem right the defendant might have 
in the property, which, as the judgment-debt was one 
for which The family property was liable, was the whole 
estate of the joint family; (3) that the purchaser, 
who had bought the whole of the rights of the 
family in the property, was entitled to the possession 
of what he bought, and was not required to file a suit 
for partition, because the shares of all the co-parceners 
had passed to him ; (4) assuming that the property 
was ancestral, the claimants were not in possession on 
their own account, and were therefore not entitled to 
be restored under s. 332 of the Civil Procedure Code. 
A member of а joint Hindu family cannot say that he 
is in possession of any particular portion of the joint 
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property on his own account. His ion is 
the possession of the family; (5) what all the sons 
were entitled to was to try the fact or nature of the 
debt, due to the plaintiff in a suit of their own, In 
such suit they would have to prove that the debt was 
not such as to justify the ор Сооуввл Нівл v. 
Dewssy BHoJA L L. В.,17 Bom., 718 


818, — — — ——— — — Erreeution of 
mortgage-decree against the estate of a deceased 
Gudgment-dedtor, member of a joint family under 
‘Mitakshara law—Survivorship—Hindu law.—On 
an application for the execution of a mortgage-decree 
the following order was made: “In this case the 
sale was stayed awaiting the disposal of the regular 
suit, It being not necessary to kecp the case pend- 
ing, it is ordered that, attachment being allowed to 
stand, the case be struck off for the present.” The 
judgment-debtor, the father of a joint Hindu family 
aubject to the Mitakshara law, having died, в fresh 
ц for execution was subsequently made 
against his estate, The heirs of the judgment-debtor 
objected to the application on the ground that, the 
decree having been passed against their father alone, 
it could not be executed against the joint family 
estate, now theirs by operation of Mitakshara law. 
Held that, inasmuch as there was an attachment 
subsisting at the time of the application, the estate 
of the judgment-debtor under attachment at the time 
of his death was liable after his death, evon though 
it had passed to the surviving members of the 
joint Mitakshars family. Suraj Bunsi Koer v. 
Sheo Persad Singh, І. L. В. 5 Cale, 148: L. R. 6 
І. A. 88, relied оп. Karnataka Hanumantha v. 
Andukuri Hanumayya, I. І. Ry 6 Май, 289, 
distinguished. Bent PERSHAD е, PARBATI KORR 
[L L. R., 20 Calc., 895 


814, ———___________ Mitakshara 
law— Debts incurred by agent of joint family—Suit 
and decree against managing members of a joint 
Jamily business — Effect of sale against other mem- 
Bers, though not parties to decree —Esecution-pro- 
ceedings, Setting aside of.— The plaintiffs, who were 
the members of a joint Hindu family, sought to recover 
в share in certain properties on the allegation that 
they were joint family properties, but wrongfully 
sold in execution of а decree upon a bond executed 
by their paternal uncles, Land S, and one В S. The 
family was a trading family, and carried on в money- 
lending business under the supervision of L and 5. 
One 2 М had dealings with Z and S, and in the 
course of such dealings he deposited а certain sum 
of money with them, for which the above bond was 
executed, in which certain properties belonging to 
the family were pledged as security. Subsequently, 
Z M sued on this bond, obtained a decree, and put 
up the properties for sale, which were purchased 
by some of the defendants, who dispossessed the 
plaintiffs. The share of the properties advertised 
for sale, certified in the saleccrtificates granted to 
the defendants to have passed to them, was tho share 
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of the whole family in the properties sold, but it 
was described as the right, title, and interest of L 
and S, the persons sued. Held that Г and S, 
though not the managers of the family, were yet 
its accredited agents in the management of 
the money-lending business, aud ав such had the 
> authority of the other members to pledge the family 
properties for a joint-debt contracted in the ordinary 
course of that business. Johurne Bihee v. Sreegopal 
Misser, I. L. В. 1 Сас» 470, referred to. Held 
also that, the sale having been under a decree in 
respect of в joint-debt of the family, the whole 
interest of the family in the properties in dispute 
passed at the sale, although L and 5 only out of 
the members of the family were sued.  Pursid 
Narain Sing v. Honooman Sahai, I. L. В. 5 Caley 
845; Bissessur Lall Sahoo у. Luchmessur Singh, 
L. R, 6 І. A, 233: 5 C. І. Ry 477: Nanomi 
Babuasin v. Modhun Mohun, I. L. R., 13 Cale. 21; 
Daulat Ram v. Mehr Chand, І. R., 14 I. A, 187 : 
1. L. Е. 15 Cale, 70; Gaya Din v. Raj Вамі 
Kuar, І. L. R, 8 All. 191; Ram Narain Lal v. 
Bhowani Prasad, Т. L. R., 8 All.,443 ; Phul Chand 
v. Lachmi Chand, I. L. R, 4 All, 456; Bemola 
Dossee v. Mohun Dossee, I. І. В. 5 Cale, 799; 
Baso Kooer v. Hurry Dass, I. І. By 9 Caley 
495 ; Samalbhai Nathubhai у, Someshvar, I. L. By b 
Bom., 88; and Hari Vithal v. Jairam Vithal, I. L. 
R., 14 Bom., 597, referred to. Held, further, that in 
execution-proceedings the Courts will lok at the 
substance of the transaction, and will not be dis- 
posed to set aside an execution upon mere techni- 
cal grounds when they find it is substantially right. 
Bissessur Lall Sahoo v. Luchmessur Singh, L. 
В. 6 I. Ay 238: 5 C. І. Е. 477, followed. 
Sumo PERSHAD SINGH v. SAHEB Lav. RAJKUMAR 
Тар v. ЗАнЕВ LaL . I, L, Б, 20 Cale, 453 


815. Money-de cree 
against father—Ezecution against son after the 
death of the father—Ancestral property in the hands 
of the son—Civil Procedure Code (1882), в. 234.— 
A money-decree obtained against the father of an 
undivided Hindu family can be executed after 
his death against his sons to the extent of the 
ancestral property that has come into their hands, 
even if the debt has been incurred for the sole 
purposes of the father, provided that it is not tainted 
with immorality or illegality. Омер HATHISING 
т. боман Baawr. . L L. R., 20 Bom, 885 


316. Family debt— 
Liability of family property—Decree against 
manager—Sale in execution of decree—Right 
of auction-purchaser.—Where the manager of в 
joint Hindu family is sued for the recovery of 
a debt, and his right, title, and interest in the family 
property are sold in exceution, the questions which 
the Court bas to decide in determining the quantum 
of interest which bas passed to the auction-purchaser 
are (1) whethor the debt was one for which the entirety 
might, by proper procedure, have been brought to sala . 
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and (2) whether, as a matter of fact, the purchaser 
bargained aud paid for the entirety. 4 and his 
three younger brothers, B, C, and D, were mem- 
bers of а joint Hindu family. 4 was the man- 
ager of the famil; After A's death, B, C, апа 
Г were suod as his legal representatives in 
respect of a debt which 4 had contracted for the 
benefit of the family. 4 decree was passed 
against them ae A's representatives, directing 
the recovery of the debt by sale of .4’s estate. 
In execution of this decree, 4’s right, title, and 
interest_in certain family property was put up to 
sale. Held that the sale affected the rights of all 
the members of the joint family. Under the 
circumstance, what was meant to be brought to 
sale was the right, title, and interest of the family 
of which A had been the manager, and for the 
benefit of which the debt had been incurred. JANKI- 
sare Mamapzv .  . L L. В. 18 Bom, 147 


817, —  — — — Mitakshara law 
—Sale of joint property in execution of decree 
against father—Decree for damages for theft or 
misappropriation—Antecedent debl—Pious duty of 
sons to pay fathers dabt—Bond-fide purchaser, 
Equities of.—ln execution of а decree for damages 
for theft or misappropriation against M and S, two of 
the members of @ joint Hindu family under the 
Mitakshara law, ancestral property of the family was 
sold, and the purchasers took possession. In 
by the sons of M and S and several other members 
of the family for recovery of their interests in the 
property,—Held that there was no “debt antece- 
dent” to the decree in this cave; that even if the 
right to obtain damages for the theft or misappro- 
priation could be said to have created a “debt,” 
the debt was tainted with illegality or immorality, 
the sons were not under a pious duty to pay the 
debt, and the interests of the sons did not pass by 
the sle. Held also that the purchasers in this 
case were not entitled to the equities of a bond fide 
purchaser, as the decree, if examined, would have 
put them upon inquiry.  PAREMAN Dass e. 
Внлтто Manton . . LL Е, 94 Calc., 672 


318. — — —— — — Family debt, 
Liability of family property in execution of—De- 
cree against a manuger—Parties, Non-joinder o; 
Where family property is sold in execution of в 
decree, obtained against a brother as manager of 
a joint Hinda family, for а family debt contracted 
by his father and himself and а brother, the 
interest of all the members of the family passes 
to the suction-purchaser, though thoy have not 
been joined as parties to the suit or to the exe- 
cution-proceedings, BHANA v. CHINDHU 
[L L. R., 21 Bom., 616 
818, — — — ——— Benares sohool 
of law—Joint family property—Ancestral_pro- 
perty assigned to wife inlieu of maintenance, Devo- 
lution of Collateral succession—Decree passed 
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by mistake against father, Effect of, on sons— 

Sale in execulion of decree against father—Pure 

chase by decree-holder—Interest passed by sale— 

Nature and extent of mother's share injoint family 

property, Nature and devolution of.—A Hindu, 

governed by the Bena Jool of law, died, 

leaving a joint family consisting of four sons, 4, B, 

C, and D, and a widow, R, to whom he assigned an 

ancestral mouzah in lieu of her maintenance, All 

the sons predeceased the widow, C and D dying 
childless. After the widow's death, a separation 
took place in 1862 among all her grandsons, viz., 
and F, sons of A, and G snd H, sons of B. At the 
separation, E withheld possession, among other pro- 
perties, of tho mouzah assizned to Е on alleged 
transfers from В and the widows of С and р. H 
sued E, making @ в pro formd defendant, and 
recovered а decree for 4 annas of the monzah in 1864, 
and G also recovered a similar decree for 4 annas in 

1866. Some time after Н brought an action for 

mesne profits and recovered a decree in 1875 against 

M, heir of Е, and also avainst G, although there 

was no allegation of wrong against the latter and 

no finding in the Court's judgment to that effect, 

In execution of this decree, М caused the interest 

of G in the mouzah to be sold, purchased it himself, 

and took delivery of possession on the 19th December 

1878. In 1881, the wife of G, together with her 

two sons (plaintiffs 1 and 2), exccuted а kobala 

in respect of one anna six pies of the mouzah to 

8 (defendant 4); the wife of G died in 1885. The 

present was brought by the three sor 

to recover a four-fifths of the four anni 
said mouzah—a three-fifths in their own right and 

a one-fifth in right of their mother. Among the 

objections raised by the defendants and pressed by 

them on appeal to the High Court № was urged 

(1) that out of the four-anna share, two ann 

were acquired by G collaterally from his uncl 

С and D, and therefore were not “ancestral pro- 
jy" of the plaintiffs. He/d that the mouzah 

in quedo retained the character of ancestral pro- 

perty during the lifetime of the widow R, and that, 

upon her death, it devolved upon her grandsons E, F, 

G, and H аа ancestral property, and not as property 

derived by collateral succession from cither С or D. 

(2) It was also urged that the decree of 1875 was 

conclusive as to the liability «f G, and the plaintiff 

could not raise оцу question on the existence of 

a debt binding on them. Held that the plaintiffs 

were not precluded from sh. wing that there was no 

d that the sale held in execution did not 
pass the entire interest of the family of theplaintiffa, 

Suraj Bunsi Koer v. Sheo Proshad Singh, I. L. Ru 

5 Calc., 148: L. R.,6 І. A, 88; Luchmon Dasa v. 
Giridhur Chowdhry, I. L. R.,5 Cale., 855; Nanomi 
Зинага v. Modun Mohun, І. L. R., 18 Cale., 21: 

1; Deendyal Lal v. Jugdeep Narain 
. І. 198: Г. R4 I. A., 247; 
‘Narain Sahu у, Rooderperkash Misser, 
I. L. В. 10 Cale, 626: L. Е. 11 I. Ay 26; and 
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Simbhunath Panday у. Golab Sing, I. L. By 14 

Cale, 572: D. В, 14 I. 4. 77, тебетей to, (8) It 

wus further urged that, the claim being for a four- 
fifths share, the present suit should be treated as one 
for partition, and shares distributed according to the 
state of the family on the date of the suit, and in that 
саво plaintiffs claim to the share of their mother 
would not stand. Held that this contention could 
not be sustained, and the defendants could claim only 
that share which, if a partition had taken place on or 
before the date of sale, would be allotted to the 
father, i.e, a one-fifth share. Deendyal Lal v. 
Jugdeep Narain Singh, I. L. Ry 8 Calo., 198 : Le R., 
44 1. A. 247; Hurdey Narain Sahu v. Rooderperkash 
Misser, I. L. R, 10 Cale., 636 : І. By 11 L A. 26; 
d Suraj Bunsi Koer v. Sheoproshad Singh, I. L. 
R.,5 Calc., 148 : L. R., 6 I. A» 58, referred to. (4) 
As to the Корма excented by the plaintiffs 1 and 2 
and their mother in 1881, it was contended that six 
pics out of a one anna six pies share, the pro- 
portionate share of the mother, passed absolutely 
to the purchaser, and plaintiffs could not recover that 
portion of the share. Held that the mother was 
entitled toa one-fifth share in lieu of maintenance 
ouly, and had no absolute power of disposal in respect 
of that share, Judoonath Tewaree v. Bishonath 
Tewaree, 9 W. R, 61; and Lalljeet Singh v. Raj- 
coomar Singh, 12 B. L. R. 374: 0 W. R., 886, 

referred to, BENI PARSHAD v. PURAN CHAND 
[L L. В., 93 Calo., 262 
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See PanriES—PanTIES TO SUITS—MAIN- 
TENANCE, SUITS FOR. 

[L L. R., 8 Bom., 140 

L L. R., 7 Mad, 428 


1. NATURE OF RIGHT. 


Nature of right to mainte- 
I — Right not based on contract, —Ordinarily, 
the right to maintenance does not rest upon contract. 
16 ів а liability created by the Hindu law, and arises 
out of the jural relation of the Hindu family. It is 
enforceable in numerous instances in which there is 
mo connection with contract. SIDLINGAPA t. SIDAVA 
[I. L. R., 2 Bom., 624 
SL — —— — — — Charge on immove- 
able property.—A claim for maintenance held not to 
be & charge upon immoveable property. BEER 
Свухрвв МАМІКНҮА e. Ras CoowAn №оворвер 
CHUNDER рев Вовмохо 
EL L, R., 9 Calc., 535 : 12 С.І. R., 465 


2, FORM OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT. 


3. ———— Impartible raj—Allowance to 
younger sons—Matters which may be considered in 
assessing such allowance.— Held that in calculating. 
what allowance might properly be made to the youn- 
ger brother of the holder of an impartible raj regard 
might properly be had, not merely to the extent of 
the property constituting the raj, but to the other 
sources of income, whencesoever derived, possessed by 
the incumbent of the raj. MAHESH PARTAB ©. 
Dmorat SINGH . L L. R., 21 ALL, 232 


4. Power of Court to fix main- 
tenance— Husband and wife— Wife residing apart 
from husband.— A Civil Court has power to fix the 
Tate of maintenance payable by a husband to his wife, 
where she, for lawful cause, is residing apart from 
him and to make an order that maintenance at that 
rate shall be paid in future, subject to be set aside or 
modified according to circumstances. ХОВО GOPAL 
Roy о, Амвіт Mover Dosssz . 94 W. R., 428 


. ———— Form of allowance—Fized 
annual sum—Share of income—Widow.—In a case 
where & Hindu widow is entitled to maintenance, it 
is better to award a fixed annual sum and not a share 
of the income of the estate. JHUNNA е. RAMSARUN 

L. R., 2 AIL, 777 


Ө. —————— Assignment of 
mortgaged property as maintenance of a widow— 
Subsequent redemption of the mortgage—Widow's 
right to the redemption money—Form of decree.— 
A field held in mortgage by the family of the parties 
was assigned to a widow in the family for her main- 
tenance when the family divided. The mortgage 
money was subsequently paid into Court in pursuance 
of a decree for redemption. Held that it was clear 
on the assignment that the widow was entitled to the 
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2. FORM OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT—continued. 


money just as she was entitled to the field, i.e., to 
the usufruct of it for her life, GAMBRIRMAL e. 
HAMIRMAL |. -LL R., 21 Bom., 747 


T. Celeulation of amount— 
Maintenance of widows and daughters,—The ques- 
tion of the adequacy of the maintenance granted to 
widows and daughters must depend in each case 
on its own peculiar cirenmstances. DINOBUNDHOO 
CHOWDRY e, RAJMONINEE CROWDRY 

05 W. R., 78 


8. Mainten ance, 
Widow's right to—Arrears of maintenance.—A 
widow has by Hindu law в right to maintenance, and 
the amount is to be determined on а consideration not 
merely of her absolute necessities, but also of the 
circumstances of her family. SAKVARBHAI e. BHA- 
VANJI RAJE GHATJI ZANJARRA DESHMUKE 

О Bom., 194 


9. — Widows mainte- 
nance—Separate savings.—Ina suit by a widow 
against her step-son for separate maintenance on the 
ground of ill-treatment, the Court held that, the ill- 
treatment being proved, & reasonable maintenance 
ought to be provided. Taking the income tax return 
as evidence of the amount of defendant's income, R25 
8 month out of an annual income of R7,000 was held 
to be sufficient. In an enquiry of this kind any sav- 
ings which a woman might make by living with her 
own family should not be taken into consideration ; 
and the degradation which а Hindu widow is ex- 
pected to live in is в matter of ceremonial observance 
rather than of law. HURRY Моном Кот ғ. NYAN- 
um. . 25 W. R., 474 


10. Stridhan— 
Hindu widow,—Semble—The stridhan of a Hindu 
widow should be taken iuto account in determining 
whether and to what extent she should have main- 
tenance assigned to her. SAVITRIBAI e. LUXIMI- 
BAI. 3 Е | L L. R., 3 Bom., 573 


n — Valuable тосе- 
able property— Jewels.—The fact that a widow has 
in her possession jewels and other property unpro- 
ductive of income doos not deprive her of, or diminish 
her right to, maintenance; but if the property she 

ев be productive, ће amount should be taken 

into consideration in determining the allowance for 
maintenance. SHIB DAYER v. DOORGA Рвнвнар 

4 N. W., 63 


12. — — — — — — —— Dücretion of 
Court.—The quantum of п aintenance to be awarded 
is в question in the discretion of the Court, and the 
Privy Council will not interfere with such discretion 
unless strong grounds are shown for their so doing. 
Сотиестов OP МАртвА v. Мото RAMALINGA SA- 
THUPATHY 

О В.І. R., P. C., 1: 19 Moore's L A., 897 
10 W. В.Р. C, 17 
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3 FORM OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT—continued. 

18. Widow—Style of 
living in husband's lifetime.—It is not necessary that 
Hindu widow should be maintained in the same 
estate in which her husband would maintain her, 
KALLEEPERSAUD SINGH r. Kuroon KOOWAREE 

[4 W. R., 65 


14. Annual proceeds 
of husband's. share of family property.—A Hindu 
widow is not entitled to a larger portion of the 
annual produce of the family property as mainten- 
ance than the annual proceeds of the share to which 
her husband would have been entitled on partition if 
he were living, МАРНАУВАО KESHAV TILAK с. 
GUNGABAI . . LL.R,9Bom. 639 


Ра for veza- 
tious defence—Reduction of maintenance.—Case in 
which some of the elements in determining what isa 
suitable amount of maintenance for a Hindu widow 
ont of her deceased husband's estate were considered 
A Court is not justified in reducing, as в kind of 
punishment for vexatious defence to a suit, the 
amount of maintenance which it would otherwise have 
awarded. Nitro KissoggE Dosszs г. JOGENDRO 
Масти Muck. . . L.R., 561A, 55 


——————— [Increase or de- 
crease for sufficient cause.—There is nothing in the 
law to prevent an increase or a decrease of the 
smount of maintenance allowed to & Hindu widow, 
should sufficient cause be shown for cither. The in- 
crease, if allowed, should be made from date of suit. 
Звиввам ВНОТТАОНАВЕЕ е, PUDDOMOOKHEE 
Dasa . . . . . 9 W. R, 162 


17. ————— — — — — Widows second 
suit for maintenance— Enhancement of rate of maine 
tenance— Res judicata.—A Hindu widow in 1867 
obtained в decree for maintenance against her hus- 
band's co-parceners, but the decree created no charge. 
on the land. The family estate having passed to а 
collateral relative, the widow now sued him for main- 
tenance at an increased rate with arrears, and asked 
for а charge on the estate, alleging that prices had 
risen and that in other respects also circumstances had 
changed. Held that the decree in the suit of 1867 
was not a bar to the present suit. BANGARU AMMAL 
e. Visayamacnt Reppue І. 1. R., 28 Mad., 175 

18. ------— Widow—Reduc- 
tion of amount, Ground for—Held in a suit by в 
Hindu widow for maintenance that the circumstance 
that she was not a childless widow, but had had a son 
who had died а minor subsequently to his father, was 
not ground for reducing the allowance she would 
have been reasonably entitled to bad she been a child- 
less widow. NARHAB SINGH r. DIRGNATH KUAR 

[L L. R., 2 AIL, 407 

19, In estimating the 
amount of maintenance which should be allowed to a 
Hindu widow out of her husband’s estate, regard 
should bo had to the value of the estate as gauged by 
the annual income derivable therofrom, tothe position 
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3. FORM OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT—continued. 


вла status of the deceased, and to the position and 
status of the widow, and the expenses involved by the 
religious and other duties which she has to discharge. 
Nitto Kissoree Dossee v. Jogendro Nath Mullick, 
L. Е. 5 I. A, 55, and Narhar Singh у. Dirgnath 
Kuar, I. L. В, 8 АП. 407, referred to, Per Mane 
моор, J.—The amount of maintenance should not 
be determined with reference to the principle that 
the life of a Hindu widow should be of в peculiarly 
ascetic character, and that she should have only а 
“starving allowance.” The austerities enjoined upon 
Hindu widows are matters not of legal obligation, but 
only of moral injunction, and cannot be enforced by 
Courts of justice. The Courts should bear in mind 
that Hindu widows are by ancient custom debarred 
from re-marriage, and should fix the maintenance at & 
sum sufficient to obviate the danger of the widow 
being driven to immorality. BAISNI v. RUP SINGH 
[L L. R, 18 AIL, 558 


20, — — — — — — — — Maintenance of 
widow by her husband's brothers and mephew— 
Death of the plaintiff's husband prior to his father’s 
death.—In в joint Hindu family governed by the 
Mitakshara law, the property of 5, the father, con- 
sisted at any rote partly of ancestral property. He 
died leaving three sons aud one grandson (son of & 

redeceased son). A, another son of 5, died childless 

¿fore his father leaving his widow, the plaintiff. 
In a suit by her against the brothers and the nephew 
of her husband for maintenance, in which she claimed 
R100 a month,—Held that in determining the 
amount of maintenance the Court should take into 
consideration not only the reasonable wants of а 
person in her position of life, but also the means of 
the family of her husband. Nittokissoree Dassee 
v. Jogendro Nath Mullick, І. В» 6 I. Ay 66; 
Baisni v. Rup Singh, І. І. R, 12 All, 568, 
referred to, DEVI PERSAD e. GUNWANTI KOER 

[L L. R., 23 Calo., 410 


2L Suit for reduce 
tion of maintenance where fund from which it is 
paid has decreased—Right of suit—A Hindu lady 
obtained decree awarding her maintenance at a cer- 
tain fixed rate and charging the assets of в certain 
firm with the payment of such maintenance, There 
was no provision in this decree that such rate was 
subject to any modification which future circum- 
stances might render necessary. The assets of such 
firm having diminished, the proprietor of the same 
brought a suit for the reduction of such rate of 


maintenance. Held that such suit was maintains 
able. Rura Bat е. GANDA Bat 

[L L. R., 1 All, 594 

aao — Decrease of es- 


tate in value on which maintenance is charged.—A 
suit brought by a widow against the adopted son of 
her husband, for possession of her husband's estates, 
was compromised on the terms of в solenamah under 
which the defendant agreed to pay to the plaintiff a 
certain sum for maintenance, the same to be secured 
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AND CALCULA- 
TION OF AMOUNT—con/inued, 


id, and the 


———— —. Reductie T 
velt pit m AA n itn in 
© Natural $quity.—AÀA zamiudar bequeathed the whole 

sou, leaving certain 
In cons 


ee E(I ad i 
M Withholding of ‘maintenance—Demand 
amd refusal—Arrears of maintenance tne 
ation—Decree providing for reduction 
tenance in event of altered circumstances о 
ying it— Decree, Form of.—K, a Hinda widow 
n the undivided brothers of her deceased husband 
for maintenance. She also claimed arrears of main- 
tenance for six years prior to the institution «f tee 
mit. The Court of first instance passed a decree ii 
her favour awarding her maintenauce at the rate of 
952 а year during her lifetime, but « subject to vari- 
ation according to the change in defendants eii. 
cumstances for the worse.” "The Court also awarded 
her arrears of maintenance for three years only (not 
fix as claimed) on the ground that she was oniy 
twouty years old, and bad always lived with he. 
father and becu maintained by him, aud that a 
formal demand bad ouly been wade on the defendanta 
throe yeurs proviously. On appeal, the District | 
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AND CALCULA- 
TION OF AMOUNT—concluded. 


Court increased the rate of m, intenance to R66 


rears. Held by the 
hat, although the withholding of mains 


HI 
[LL.R,17 Bom, 45 
36. Decree Sor 
maintenance—Suit for altering the rate of main- 
tenance fized by а decree.—A suit will lie to obtain 
а reduction in ti 
a Hindu widow 
as a permanent deterioration in the value of the family 
Ine to the 
propert 
he has no right to ask fos 
Per Ранзомв, J.— Courta should insert 
Words which would enable them on application to set 
aside or modify their orders as circumstances might 
d i the remedy would be the 
ізге appropriate one by application under the leave 
reserved. Gorlkapar о. DATTATRAYA 
LL L. R., 24 Bom., 386 


3. ARREARS OF MAINTENANCE, 


27. Power to award arrears, — 
Arrears of maintenance may be awarded. Рүвтник 
Siwan v. Ваз Ковв 

[13 B. L. R., 338: 20 W. R., 91 
L. R., I. A., Sup. Vol, 203 
Affirming decision of Court below in 


not keeping the 


[8 N. W., 170 

28, ht to recover arrears— 
Limitation.— No En Hindu law precludes the 
recovery of arrears of maintenance. The only bar to 


the enforcement of a purely legal right is the lapse 
of the time required by the law of limitations to 
bar the remedy. VENKOPADHYAYA v. Kavani Ham 


x oe RE qae 77^ 
SINTHAXEE v. THANAKAPUDAYEN alias Ронрих 
Upayan . . . . * 4 Mad., 183 


--- Limi tation— 
Hinds widow—Demand and refusal— Arrears of 
Baintenance—A Hindu widow has a legal right, 
irrespective of demand aud refusal, to maintenasee, 
sud may recover arrears for any period not excluded 
by the faw of limitation applicable to her suit, Jivi 
v КАМИ , А * LL.R,8 Bom., 207 
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30. Award of arrears Form «f 
Mevree— 23е vu pr pery n] sussond.- Arras 
cf maiatenance as well as prospective all wance 
during the widow's life awarded in the same decree, 
and held to be a charge on the property in the posses- 
sion of the donecs of her deceased husband. NAR- 
BADABAI г. MAHADEO NABAYAN 
[L L. R., 5 Bom., 99 
81. — ——-—- Suit for arrears of main- 
tenance— Proof of wrongful withholding of main- 
tenance.—In в suit for arrears of maintenance it is 
incumbent on the plaintiff to prove that there has been 
a wrongful withholding of the maintenance to which 
he is entitled, Jiei v. Ramji, I. L. R., 3 Bom., 207, 
and Mahalakshmamma у. Venkataratnamma, I. 1. 
B., 6 Mad , 58, followed, MALLIKARJUNA PxASADA 
Маро є. DURGA Puasana NAIDU 
(1. L. R., 17 Mad., 362 
82. ~ Suit to recover 
arrears of maintenance due under а personai decree 
and to establish a charge for julure maintenance on 
the family property.—A liindu widow obtained в 
porscnal decree against her father-in-law for maine 
tenance. Her late husband’s five brothers were made 
parties to the suit, but no personal decree was made 
against them, nor did the widow ask that her main- 
tenance be made a charge on the family property. 
On the death of her father-in-law, the family 
property devolved on his sons and grandsons, who 
sold certain of the property. There were arrears of 
maintenance due and the widow instituted the pre- 
sent suit, in which she asked for a decree cstablish- 
ing her right to receive maintenance for her life 
and for the arrears of maintenance on the responsi- 
bility of the property. Held (1) that, the main- 
tenance not having been declared a charge upon the 
portion of the property which had been alienated, 
this property was free from any charge for her 
maintenance ; (2) that the arrears of maintenance 
constituted а personal debt of the plaintiff's deceased 
father-in-law, aud that his sons and grandson (the 
defendants) incurred his liability on his decease, and 
were bound to discharge tbe same out of the family 
property ; (8) that the right to maintenance being 
enforceable against the defendants, the right to have 
it made a charge on the family property was enforce- 
able along with it, BHAOIRATHI v. ANANTHA 
Cuan . . . I L, R., И Mad., 268 


38, — — — — Previous de- 
mand — Right to arrears of maintenance.—A Hindu 
qidow brought а it against, her husband's brother 


to establ right to maintenance, and to recover 
arrears for six years ; she had made no demand before 
suit, Held that she was not entitled to a decree 


for the arrears, SESHAMMA г, SUBBARAYADU 
ILL. R., 18 Mad, 408 
——— Dirretin of 
Court in allowing arrears.—Where a Hindu widow 
sues for maintenance from the family and estate of 
her deceased husband, with arrears of such maine 
teusuce, the allowance of arrears of maintenance is а 
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question for tue discrition of the Court, and the 
Court, if it all ws arrears (d muintonanes at all, will 
not n-ccssarily allow armars at the same rate as it 
may allow future maintenance, cep. cially where the 
plaintiff bas made serious delay iu bringing her suit 
for maintenance, RaGHUvANS Kunwar v. BHAG- 
WANT KUNWAR L L. R., 21 ALL, 183 


35. — — — Past non-payment of 
arrears—Right of suit— Proof of wrongful withe 
holding Untillingnesa of holder of estate to pay, 
and denial of rig fith regard to arrears of 
maintenance, past ти yment does not necessarily 
give а right of action: it is aprimd facie proof of 
wrongful withholding. Where the evidence shows 
that the holder of the estate was unwilling to pay and 
denied the right, that primd facie proof is not 
rebutted. YARLAGADDA MALLIKARJUNA PRASADA 
NAXUDU г, YARLAGADDA DURGA Puasana NAYUDU 

[L. R., 27 L A., 151 
I. L. R., 24 Mad., 147 


4. EFFECT OF DEATH OF RECIPIENT. 


. ———— Death of person main- 
tained where sum has been awarded for 
maintenance— Herersion to donor.—There secms 
no authority for the proposition that, on the death 
of junior members of a family to whom certain proper- 
ties were awarded for mainteuauce, not only the 
property so awarded, but the profits made upon it by 
the donee, revert to the donor. HUKEFHUR PERSHAD 
Doss Pruna г. GocooLaNuND Doss MOHAPATTUR 

07 W. R., 120 


5. RIGHT TO MAINTENANCE. 
(a) GENERAL Cases. 


87. Agreement by samindar 
to maintain collateral relations—Construction 
of agreement—Charge on estate— Im partible zamine 
dari.—The holder of an impartible zamindari estato, 
in an agrecment with the eldest son of his younger 
brother, settling family disputes, used words to this 
I have agreed to give you, through tho 
Collector, every mouth 9300 on account of the 
maintenance of yourself, your younger brothers, 
three in all, and the rest of your family.” ‘Lhe son 
of the youngest brother now sued the son and suc- 
cessor of that zamindar for maintenance according to 
the agreement, Held that the payment was not 
limited to the life of one, or all, of the brothers, but 
that the issue of cach of the three were included, and 
that maintenance at а proportionate rate had been 
rightly decrecd to the plaintiff as a charge on the 
estate.  LAKSHMI NARAYANA ANANGA GARU v, 
Durea Mapnawa Dro GARU 

[L L. R, 16 май, 268 
L. R., 20 L A., 9 


38. ————- Junior members of raj 
family—Impartible property, Maintenance out of, 
Suit sor—Limitation.—The plaintiff was the second 
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воп of the defendant, who was the Thakor of Атой, 
a talukhdari estate of the nature ofan impartible raj 
or principality. The plaintiffs family belonged to 
the community of Molesalam Girasins, Plaintiff 
alleged that, according toa family usage, he as a 
junior member of the family was entitled to receive 
maintenance from bis father, who was the holder of the 
gadi. The estate was under the management of the 
talukhdari settlement officer from 1878 to 1888, 
during which period that officer granted the plaintiff 
‘an allowance in lieu of maintenance without any ob- 
jection on the defendant's part, On the 1st August 
1888, the estate was restored to the defendant, who 
stopped the allowance. ‘The plaintiff thereupon sued 
in 1891 to recover from the defendant arrears of 
maintenance for two ycars and cleven months at 
4200 a month. Held that the plaintiff was 
entitled to recover, aud that the claim was not time- 
barred. FATESANGJI  JASVATSANOJ ғ. KUVAR 
Нлнізлнолі FATESANGJI I, L. R., 20 Bom., 181 


89. Suit for partition in part 
unsuccessful—Partible and impartible pro- 
perty—Right of junior member of family to 
maintenance.—In ‘a suit for geni partition of 
Hindu family estate the plaintiff succeeded only with 
regard to a small portion thercof, the bulk being 
found to be impartible. Held the family did not, in 
consequence of those proceedings, become a divided 
one, and that, as regarded the impartible estate, the 
younger members retained their rights of main- 
tenance. YARLAGARDA MALLIKARJUNA PRASADA 
NAYUDU v. YARLAGARDA DURGA Prasana NAYUDU 
„ В., 27 1. A., 161 

Т.Г, R., 24 Mad., 147 


(b) Coxcvpmz. 


40. —————— Incontinence of а co-parce- 
ner's concubine disentitling her to main- 
tenanoe.— Continued continence is, under the Hindu 
law, a condition precedent to а deceased co-parcener’s 
concubine claiming maintenance. YASHVANTRAY v, 
Kasgma . . * LL.R., 12 Bom, 96 

4l. — Right of discarded concu- 
bine to maintenance,—A woman who has been 
kept by в man as his concubine for a number of years 
continuously, and then discarded, is not entitled under 
the Hindu law to claim maintenance from him, 
RAMANARASU ©. ВСОНАММА 

[L L. R., 23 Mad, 288 


(© Расонткв, 


42. Daughter living separate 
from father.—A daughter living apart from her 
father for no sufficient cause cannot sue him for main- 
tenance. ILATA SHAVATRI v. ILATA NARAYANNA 
NAMBUDBI . . . . + 1Mad., 378 

43. ———— Widowed daughters—Tieir 
right of maintenance out of their father's estate.— 
According to Hindu law, it is only the unmarried 
daughters who have a legal claim for maintenance 
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5. RIGHT TO MAINTENANCE—continued. 
out of their father's estate. The married daughters 
must seek their maintenance from the husband’s 
family. If this provision fails, and the widowed 
daughter returus to live with her father or brother, 
there isa moral and social obligation, but not a logally 
enforceable right by which her maintenance can be 
claimed as а charge on her father’s estate in the hands 
of his heirs. Bat MANGAL r. BAI RUKHMINI 

(LL. R., 23 Bom., 201 

44. Right of maintenance of & 
sonless widowed daughter in indigent cir- 
cumstances out of properties inherited by 
the father’s heirs.—A sonlem widowed daughter 
in indigent circumstances is not entitled to separate 
maintenance out of the estate of her father in the 
hands of his heirs. The right would depend upon the 
fact whether the widowed sonless daughter was at 
the time of her father’s death maintained by bim as a 
dependent member of his family with others whom he 
was legally or morally bound to maintain. The posi- 
tion of в sonless widowed daughter is not the same as 
that of в disqualified owner or disqualified heir. Bal 
Mangal v. Bai Rukhmini, І. L. R., 23 Bom, 291, 
referred to. МокнорА Паззив v. NAND LALL Hate 


DA . . . . LLB, 97 Calc., 555 
4C. W.N., 
(d) @вахрмотивв. 
45. Right of grandmother to 


maintenance— Division of estate.—On a division 
of an estate, the Hindu law recognizes the right of a 
grandmother to maintenance, but not her title to any 
share of the estate, PUDUMMOOKEE DASSER v. RAYER- 
MONEE DOSSEE , al ne . 12 W.R, 


46. Mortgage sell- 
ing the estate— Right of residence secured on sale of. 
house by mortgagee.—Although according to the 
Mitakshara а mother may, on partition, or if the estate 
is being wasted or her maintenance is not duly pro- 
vided for, claim an assignment of в portion of the 
estate, yet she cannot call for partition, and hor right 
to maintenance cannot affect a mortgage of the estate 
created before any portion has been assigned to her, 
except that, if the house she resides in is subject to 
the mortgage and is sold in execution of a decree uj 
the mortgago, the house must be sold subject to her 
right. VENXATAMMAL г. ANDYAPPA CHETTI 

[L L. R., 6 Mad., 130 


(e) GRANDSON. 


СА Grandson or other more 
remote descendant of а Raja—Impartible 
raj— Pachete raj.— In the case of the impartible raj 
of Pachete there is no law or custom under which any 
one, not being в son or daughter of a deceased Raja, 
can claim of right either maintenance or a grant in 
lieu of maintenance, from the person in possession for 
the time being of the гај. NILMONEY SINGH DEO e. 
Hineu Lait жен Deo. I. L. В., 5 Calc., 256 
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6. RIGHT TO MAINTENANCE—continued. 

(f) ILLEGITIMATE CHILDREN. 

48. — — Children of Sudra caste.— 
According to Hindu law, illegitimate children of the 
Sudra caste can inherit, and are entitled to maine 
tenance. INDERAN VALUNGYPULY TAVER г. RAMA- 
SWAMY PANDIA TAVER 

[8 B. L. R., P. C, 1:13 W, R., P. C., 41 
13 Moore's I. A., 141 


Affirming S. C. in Court below, PANDAYA TELAVER 
€. PALI TELAVER . A м . 1Mad., 478 


49. ———— Adult illegitimate son— 
Bengal lai.— Ап adult illegitimate son has not, by 
Hindu law as prevalent in Bengal, any right to 
maintenance, NILMONEY SINGH Dro e. BANESHUR 

[L L. R., 4 Calc., 91 


50. ——— Illegitimate son.—By Hindu 
law an illegitimate son has a claim only to mainteu- 
ance, and an agrecment, not appearing to be made on 
valuable consideration between a nephew who was the 
legitimate heir of his uncle and that uncle giving up 
the nephew's right to about 70 acres of land in favour 
of the illegitimate son of the uncle, was declared void 
as against the nephew, SAKHARAM TRIMBAK v. ВАМ 
VALAD VITAL АРАЛ 1 Bom., 191 


Bl о Under the Mite- 
kebara law, an illegitimate son is entitled to main- 
tenance as long as he lives, in recognition of his status 
as a member of his father’s family und by reason of 
his exclusion from inheritance among the regenerate 
classes. ‘The maintenance decreed to an illegitimate 
son may be sccured ou the family property. ANAN- 
THAYA о. ViSuNU . . L L. В, 17 Mad, 160 


53, Concubine— 
Daughter-in-law.—Where the claimants to mainten- 
ance were the daughter-in-law, concubine, and illegi- 
timate sons,—Held that the heirs were entitled to 
possession of the property, paying a sum equal to tho 
whole of the profita to the persone entitled to mainten- 
ance if the profits are found to be insufficient to pro- 
vide for their maintenance. Омвло SINGH г. MAN 
Koowwza . . . . . 9Agra 186 


58. —— Charge om im 
artible zamimdari.—ln в suit for maintenance 
rought by an illegitimate son of a Hindu zamindar, 

deceascd,—Held that it was cstablished that the 
plaintiff was tho natural son of such zamindar, and 
recognized by him as such, it not having been essen- 
tial to the plaintiff's title to maintenance that he 
should be shown to bave been born in the house of his 
father, or of a concubine possessing a peculiar status 
therein. Case remanded for the Courts in India to 
try whether such maintenance can be a charge upon 
an impartible zamindari, or, if not, out of what pro- 

rty or fund, if any, the son was entitled to be paid. 

/UTUSWAMY JAGAVERA YETTAPPA NAIKEN г. VEN- 

CATASWABA ҮЕТТАРРА 
[3 B. L. R., P. C, 15:11 W. R, P.C, 6 
12 Moore's L A., 208 
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5. RIGHT TO MAINTENANCE continued. 
Upholding ou this point the decision of the High 
Court, where it was held that the illegitimate son of a 
Sudra by a concubine, not being a female slave, 18 
entitled to maintenance according to Hindu law. MUT- 
TUSAMY JAGAVIRA YETTAPA NAIKAR е, VENKATA- 
ВОВНА YETTIA . " . Mad., 203 
54. — Son of Sudra— 
Charge on estate.—The legitimate son of a zamindar 
of the Sudra caste is entitled to maintenance, and the 
maintenance is a charge upon the revenues of the 
zamindari. CooMARA ҮЕТТАРА NAIKAR г. VENKA- 
TISMARA YETTIA . . . . 5 Mad., 405 
55. — — — —-— —. Charge on estate. 
—According to Hindu law and usage, illegitimate 
sons are entitled to maintenance from tl father, 
and his estate is linble for the payment of it. Chuo- 
turya Run Murdan Syn у. Purhlad Syn, 7 Moore's. 
I. A., 18, followed, — Nurbibi v. Husein Lali, I. L. 
R., 7 Bom. 638, referred to. PAnICHAT г. ZALIM 
5іхон . ` . L.R,4L A. 165 
56. —  — —— So» of Sudra. 
— The illegitimate son of a Sudra, his mother having 
been a married woman at the time of her formiug an 


“adulterous counection with his father, is entitled to 


maintenance out of his father's estate. 
мотиг UDAYAN t. SINGARAVELU 
[L L. R, 1 Mad., 306 
2: Sons of female 
or conculine— Obedience to head of family.— 
It is immaterial whether the illegitimate sons have 
been begotten on в femalo slave or on в concubine. 
Sarasuti У. Mannu, I. І. R. 2 All., 134, followed. 
The test by which the continuance of the right to 
receive maiutenance must be decided is not the age 
of the illegitimate descendant, or his capacity to carn 
his own livelihood, but obedience to the head of the 
family. This test cannot be applied till he has 
reached fullage. Ву docility or obedience in the sense 
of the texts is meant the rendering to the head of the 
family such reasonable service as is ordinarily ren- 
dered by the cadets of а family in that station of lifo 
to which the parties belong. Ноксовіхр KUARI e. 
DuanAM SINGH d * LL. В., 6 All, 820 
58. — — ——————— l Issue of adulter- 
ous infercourse—Son of Sudra.—A Sudra, having 
kept the wife of another mau in his house for many 
years as а concubine, had а son by her, whom be ro- 
cognized as his own, In a suit brought by the son, 
who was of aye, to recover maintenance from his putas 
tive father,—Held that he was entitled to recover. 
I. L. R., 8 Mad., 825 
— Suit for partie 
tion by illegitimate son of undivided brother 
against sons of other brothers— Sudra caste.—ln& 
joint Hindu family of the Sudra caste, consisting of 
three brothers, two left legitimate sous and the third 
an illegitimate son, In в suit brought by the latter 
for partition of the family cstate against bis father’s 
brother’s sous,—Held that he was not entitled toa 
share, but only to maintenance. RANOJI г. KANDOJI 
[L L. В,, 8 Mad., 557 


VIRABA- 
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5. RIGHT TO MAINTENANCE—continued. 
60. Right tomainten: 
ance of illegitimate member of joint family—Suit by 
Legitimate son of iliegitimate member of family to 
redeem mortgage made Ly legitimate member=— Right 
of redemption.—An allowance for maintenance was 
received by the plaintiff's father, that father having 
been an illegitimate son born to a collateral relation 
of the head of а family. The anqetral property 
was in the possession of the latter, who was in a 
ior line of descent. The plaintiff, who was himself 
the legitimate son of his father, claimed to be entitled 
to redeem a mortgage of part of the ancestral estate, 
that mortgage having been effected by the abov 
mentioned head of the family. His ground of ci 
was that he bad inherited the right to mai 
tenance and had thus ап interest of charge 
within the meaning of в. 91 of the ‘Transfer of 
Property Act, 1884, to entitle him to redeem, Held 
+h Conrt,—the right of an illegitimate son 
ily to receive maintenance from the 
family property is а purely personal right, and docs 
scend to his sou. The legitimate son of an 
imate member of a Hindu family who as such 
imate won might have had a right to main- 
tenance from the property of his father, had no such* 
interest in the estate belonging to the family as 
would entitle him to redeem в mortgage made by a 
previous rightful and legitimate owner of the estate. 
Held by the Privy Council in appeal,—in the 
regenerate classes of Hindus a son of illegitimate 
birth has no part in the family inheritance, but is 
entitled to maintenance out of his father's estate— 
right personal to him and not inherited by his 
offspring. Chuoturya Run Murdun Syn х. Sahub 
Purhulad Syn, 7 Moore's I. A. 18, referred to and 
followed. Held also that the High Court had 
rightly concluded that the plaintiff had not inherited 
that right. The authority of the Mitakshara in 
Ch. I, ss. 11 and 12, was more consistent with a 
personal right of the illegitimate sou. ROSHAN 
бікон о. BALWANT SINGH 
[L L. R., 22 All, 191 
L. R., 27 L A. 51 


4 C. W. N., 353 


Upholding the decision of the High Court in 


BALWANT SINGH о. RossHAN SINGH 
L L. R., 18 AlL, 253 


(5) Мотив, 


61. — Parent and child—Duly of 
son to maintain aged mother.—According to Hindu 
Ла, & son is bound to support bis aged mother, 
whether or not he bas inherited property from his 
father. SUBBARAYANA г. SUBBAKKA 

[I L. В, 8 Mad., 936 

—— Maintenance of mother on 
partition between her son and step-sons. - A 
widowed mother, on a partition taking place betweon 
her son and her step-sons of the property left by ber 
husband, is not entitled to havo the whole property 
charged with her maintenance, but ouly that portion 
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5. RIGHT TO MAINTENANCE-con'inued. 


of it which is allotted to her son on the partition. А 
separation in food and. worship took place between a 
Hindu widow, her son, aud her two step-sons, after 
which the widow lived as a member of her son's family 
and was maintained by him, А partition of the 
moveable property having been made, & suit was 
brought by the son against the step-sons for partition 
of the immoveable property, and a decree was made 
detining the shares of the parties therein. That suit 
was brought and decreed pending a suit by the widow 
ayainst her sou and step-sons for maintenance from 
the date of the separation, and for fixing her future 
maintenance, in which suit she sought to have the 
maintenance charged on the whole estate left by her 
husband. Held that, from the separation to the 
decree in the partition suit, the widow was entitled 
to maintenance charged on the whole estate, and 
subsequently to the decree to a charge on her вопше 
share only. But, inasmuch as she had during the 
former period been maintained by her son, and could 
not claim maintenance over again from her step-sons, 
whatever claim her son miglit have against them for 
contribution for her maintenance during that time, the 
suit as against them must be dismissed. Where the 
annual value of the whole estate found to be 
70,000 and the proportionate annual valuc of her 
son's portion was R23,333, #150 a month was held 
under the circumstances to be a suitable maintenance, 
Крав Natu Соекроо Сножрнвт г. HEMANGINI 
Dasst T . . L L. R., 13 Сы. 336 


— —— —- Widow's right to в share 
eu of maintenance on а partition.—A 
ndu mother is entitled under the law to be maine 
tained out of the joint family property, and if any- 
thing is done affecting that right, as for instance by 
the sale of any particular share by any of her sous, her 
right comcsinto existence. AMRITA LAL MITTERE v. 
Maxick Lait Мошлск I. L, R., 97 Calc. 551 


63. 


(h) Mornzn-1-AW. 


. -— Liability of son’s widow 
for maintenance of her mother-in-law— 
Family house—Proceeds of stridhan.—Where a 
Hindu widow sued the widow of her predeceased son 
for maintenance, and it was found that the only pro- 
perty in the possession of the defendant were the 
proceeds of her own stridhan aud family house, which 
yielded no rent and was jointly occupied by the plain. 
tiff and defendant,— Held that the defendant was not 
liable for the maiutenance claimed, Sarifribai_v. 
Lakshmibai, I. L. Ry 2 Bom., 573, followed, Bar 
Камко є, Bar Janay . I L, B., 8 Bom., 16 


(i) StsteR-in-taw. 


65. Suit by sister-in-law against 
brother-in-law—Join! family—Death of pl. 
tifs husband prior to his father's death and theres 
fore before devolution of estate, which was self-ao- 
quired by his father—Amount of maintenance claim- 
able by а sistersin-law—Scparate irintenon?e—— 
‘The plaintiff was the widow of one P, who was the sou 
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of one N. Nhad three sons, riz, М, P, and the defene 
dant C, and all lived together as a joint family. 
The plaintiff was married to Р about thirty years 
previously to this suit, she being then cleven years of 
age. P died when he was fourteen years old, before 

iff had attained puberty, and while she was 
g with her parents. After her husband's 
death she went to the house of her father-in-law N, 
and was residing there at the time of his death. He 
died intestato in 1881, leaving moveable and immove- 
able property of the value of К1,50,000, all of which 
was admittedly self acquired property. His widow 
(L) and two sons, eiz, M and the defendant C, 
survived him, М died in 1883. After N's death, 
the plaintiff continued for a time to reside in the 
family honse with C. Disputes, however, arosc, and 
she left the house, and went to reside with her brother. 
She now sued her brocher-in-law, C, for maintenance, 
allegiug that she had been obliged to leave his house 
in consequence of ill-treatment, She claimed 1,000 
per mouth by way of maintenance, and also prayed 


for the delivery of certain ornuments belouging to Ler, 
which she mid were in the defendant's possession, 
The defendant denied possession of the plaintiff's orna- 


mente; and, as to her claim for maintenance, he 
contended that all the property of his father, №, was 
self-acquired, and that as such the plaintiffs 
husband, P, had never any interest in it, having 
predeceased N, and that she was therefore not entitled 
to maintenance out of He stated, however, that 
he was willing to maintain her if she would return 
to his house and live with his family. Held that 
the plaintiff, being as P's widow a membcr of her 
husband's undivided family, was entitled to mainten- 
ance from the defendant. Upon N’s death, intestate, 
his property devolved upon his sons (М and C) as 
ancestral property for the benefit of the undivide 
family, of which he (N) was in his lifetime the head ; 
or, in other words, subject to the incidents to ж! hich 
ancestral property is liable. If one of such sons had 
been disqualified from inberiting by reason of idiotey, 
etc. he, though a member of the undivided family, 
Would only be entitled to maintenance. The plaintiff, 
by reasou of her sex, was disqualitied from inheriting in 
competition with males, but none the less was she 
entitled to maintenance out of the ancestral estate 
which had devolved upon the males, with whom she 
сої uted an undivided family. Where a widowed 
sister-in-law claims maintenance from  brother-in- 
law, the only question for the Court to consider is, 
whether the brother-in-law has ancestral property in 
his hands, Held also that, the plaintiff being 
legally entitled to claim maintenance from the 
defendant, she was entitled to separate maintenance, 
and that the defendant could not insist upon her 
living in his house. The property left by N at his 
death was of the value of 11,5000, Held that an 
allowance of R40 per month should be paid to the 
iff by the defendant as m 1f P (the 
tiff's husband) had sur 

the share of N’s property (deducting onc-furth. for 
L, the widow of У), which wonld have devolved on 
him, would have been a little less than 440,000, or 
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£1,600 per annum at 4 per cent,—that is, R133 per 

The plaintiff could not be allowed more 

lozy to the 

im for maintenance 

plaintiff ought not to be 


against her husband, th 
allowed less than one-t 


rd of such interest, her 

husband having left mo sons. — ADHIDAL e. 

Cunsanpas NAMU LL.B, 11 Bom., 199 
(j) Stave, ` 


вв. Slave ог chela—Proof of 
rivation of ordinary means of lirelihood.— 
The fact of 4 having been long supported by B, 
or of his having been purchased cither as a slave or 
asa chela, will not entitle bim to claim pernetual 
maintenance for himself and his heirs, especially 
where A does not show that he has been deprived of 
ordiuary meaus of livelihood which he might other- 
wise have commanded, — NARAIN Dass r. МАНАТАВ 
Снохр Bauavoor W. В., 137 


(k) Sox. 


67. — Adult воп.— According to the 
Hindu or Jain law, n father is not bound to maintain 
в grown-up son. PREMCHAND РЕРАНАН r, HULAS 
CHAND РЕРАКАН 

[4 B. L. R., Ap., 23: 18 W. R., 494 
Right of son to 
maintenance out of impartible property— Right to 
partition—A suit for maintenance out of ancestral 
estate by в Hindu son lies agaiust his father where 
the property in the hands of the latter is impartible. 
Quare—Whether a like suit where the sou 
might sue for partition. Hrwarstrom BECHAR- 
SING v. GANPATSING . — . . 19 Boni, 04 

69. daba UMEN ke n 

Right of adult son to—Father with no partible 
If a Hindu father possesses practicall 
property, -his legitimate воп though 
adult, suffering from no disability to inherit, is en- 
titled to maintenance from him. RAMCHANDRA 
SAKHARAM с. SAKHARAM GOPAL 
(I. L. R., 2 Bom., 346 

10——___—_—_—_— Self-acquired 
property.—A Hindu is under no obligation to main- 
tain his adult eon out of his self-acquired property. 
AMMAKANNU ©. АГРО . LLEU ‘Mod, di 

71. — ———— Adopted son when adop- 
tion is invalid - Period between adoption and 
possession of estate.—A Hindu whose adoption is 
invalid is entitled to maintenance in Lis ndopter's 
ily. A son, whether adopted or begotten, can 
chim maintenance of his father until put into 
possession of his share of the ancestral property. 
AYAVU MUPPANAR г. NILADATCHI AMMAL 

[l Mad., 45 
+- — Right to maine 
ted son of one whose 
lid can make no 


72. -—— 
tenure, Nature of. Woe 
allegest adoption. has been held in 
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claim through his adoptive father to be Maintained 
Th 


7AW-MAINTENANGCE 


continued, 


5. RIGHT TO MAINTENANCE continued, 
78. 


. The refusal of а 
by thealleyed adopter. 1 natural rights of a person Widow to live in her father-in-law’s house as one of 
adopted remain unaffected when the adoption is his family docs not disentitle her to maintenance 
invalid. Quere—Whethor 8 right to maintenance VisaLatcur AMMAL г. ANNASSAMy Sastry 
сап descend as an estate. BAWANI SANKARA Panprr [5 Маа, 150 
or Sone Acs EI 1 Maa, 368 79. Obligation of father-in-law 

to maintain son’s widow. 
() Sows Wipow, 


бы o 
Father and son living Jointly. 


>a Вов widow 
chaste—Rigit to choose "иене, — According t 


a 
8 asto life, whother she elects in. 
o live with her father-in-law ор with 


“tations. Kooper Mowe 
С 1 


Her fat law was not 

je. Possessed of а 

por tral property, ela that she could no 

81 “in-law ‘OF à sum о; money or Ч 
огеш У on account of main. 

ec ЕнЕТВАМАМТ Dasr p Кавтнати Dag 


UMACHARAN CHOWDRgy v. NITAMBINI Рев 


~ Bons widow refusi to 
НЫ fothor-intaw— Renya) ead Е to 
shara laws.—Under the Bengal law, the widow ofa 
son who left no property cannot compel her fathers 
in-law to make her a Pecuniary allowance in liey of 
maintenance if she refuges to reside re his hou 
aly pa under tho Mita 

estion is whether е ег anc 
make ced whether any joint estate 1 
the son burdened with the Payment of such main. 

tenance. НЕМА Koogggg y, АзоорнтА PERSHAD 


77. ether Ca 
conduct of mother.—A widowed Hindu mother, who 
fetuses to dwell with her minor eon ie he father-in. 
Іа? house, and sells her infant daughter in mar. 


here в father- 

ct manner as 

her out of his 

T separate main- 
BAT 


[10 Bom., 483 
Right to maintenance ав 


80, — —— 
against a father-in-law where there is no 


mily property, 4 Hindu widow sued her: father- 
iw 


5. — — —— Son's widow residing with | alias Laxsmupar o, LLR. 
T father— Liab father-in-law E 


нев. А Hinde di Possessed of no 
теуіп a widow. QU 


riage to a low-casto person, thereby injuring the social | for maintenance, which she claimed to her” charged 


ition of her father-in-law’s family’ 1 top entitled | upon the immovea Property 
E recover mainte a Daat о her eon trom her | ipe е оте during his 
father-in-law. Махиднткт Das; o. BALAK CHANDRA now in the hands of the 
Pa 23 W.R, 


mm . 8B. L. R, 23:15 WR QM (Maunoov, J, exprowing цо ope on this point) 
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that the property in suit, though inherited by the 
defendants, could not, so far as the plaintiffs rights 
were concerned, be correctly described na “ancestral 
property” in the defendants’ hands from which she 
would ‘be entitled to maintenance; inasmuch as 
during the father’s lifetime, it was not in any sense 
ancestral, and the sons had no co-parcenary interest 
in it, but merely the contingent interest of taking it 
on their father’s death intestate, and in the case of 
the plaintiff's husband, such interest, by reason of his 
predeceasing his father, never became vested. 
Adhibai v. Cursandas Nathu, I. L. R., 11 Bom., 199, 
dissented from on this point, Savitribai v. 
Luzimibai, I. L. В. Bom., 573, referred to, Held, 
however, that the father was under a moral, though 
not a legal, obligation not only to maintain his 
widowed daughter-in-law during his lifetime, but also 
to make provision out of his sclf-acquired property 
for her maintenance after his death ; and that such 
moral obligation in the father became, by reason of 
his self-ncquired property having come by inherit- 
ance into tho hands of his surviving son, a legal 
obligation enforceable by suit against that son (who 
took the estate not for his own benefit, but for the 
spiritual benefit of the last proprietor) and against 
the property in question. Adhibai v. Cursandas 
Nathu, I. D. В. 11 Вот, 199; Ganga Bai v. Sita 
Ват, LL.R., 1 All., 170 ; Kalu v. Kashibai, I. L. В, 
7 Bom., 197; Khetramani Dasiv. Kashi Nath Das, 
2 В.І. R., A. C, 15; Rajjomoney Dossee у. Shib- 
chunder Mullick, 2 Hyde, 103 ; and Tulsha v. Gopal 
Rai, I. L. R, 6 All, 689, referred to, ТАКТ v. 
Na ВАМ. ‹. . LL.R,llAIL 194 


83. Bon's widow—Self-acquired 
property—Property inherited from maternal grand- 
father.—A Hindu died, leaving property with his 
widow, of which a portion was self-acquired and the 
remainder had been inherited by him from his mater- 
nal grandfather. Не had also by will devised certain 
items to his wife. His son, who had predeceased him, 
had also left в widow, who now claimed maintenance 
from her mother-in-law. Held that, inasmuch as 
property inherited from а maternal father is 
not self-acquired, the rule of non-liability for main- 
tenance relating to self-acquired property ought not 
to be extended to property of this description, which 
was therefore liable to the maintenance claimed. 
Semble—That the moral obligation to support в son's 
widow, towhich her father-in-law is subject, acquires 
on his death the force of в legal obligation as against. 
his self-acquired assets in the hands of his heir ; 
that a testamentary disposition of such self-acquired 
assets, made in favour of volunteers by a person 
morally bound to provide maintenance, cannot affect 
the position of a party whose moral claim has become 


в legal right. Ammakannu v. Appu I. L. В, 11 
Mad., 91, considered. BANGAMMAL г. ECHAMMAL 

[L L. В., 29 Mad, 305 

84, Claim оу 


daughter-in-law against self-acquired property of 
hor father-in-law in hands of his heirs.—The widow 
of а predeceased son, who lived in union with his 
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father, has a legal right to maintenance from her 
mother-in-law out of the self-acquired property of the 
father-in-law to which his widow has succeeded as 
his heir. A son's widow has no legal claim for main- 
tenance against self-acquired property in the hands 
of her father-in-law, but when such property 
devolves upon his heirs, the daughter-in-law has в 
claim against it in their hands for maintenance if her 
lived in union with his father. 
Yauvxasar e. Mavsar , I, L. R, 23 Bom., 608 


(m) Srer-morneR. 


85.-— Obligation of step-son to 

port step-mother— Family property.—Under 

the Hindu law, there is no legal obligation upon a 

step-son to support a step-mother independently of the 

existence in his hands of family property. Bar 
DAYA e. NATHA GoBINDLAL 

[L L. R., 9 Bom., 279 


88:—— Btep-mother and step-sister 
— Liability of zamindari property for, afler parti- 
tion—A suit was brought for maintenance by the 
step-mother and step-sister of a zamindar to be paid 
out of the income of the zamindari. The defendant 
contended that & partition having taken place of all 
the partible property of the family, and shares having 
been allotted to the defandant’s step-brothers, the sons 
and brothers of the plaintiffs, the plaintiffs’ claim to 
maintenance was limited to the property of the 
defendant’s brother, and the plaintiffs had no claim 
to maintenance against the defendant. Held that 
the defendant was liable to pay and contribute to the 
maintenance of the plaintiffs, not only out of the 
partible property which he Вай obtained upon the 
partition, but also out of the income of the zamindari. 
BIVANANANJA PERUMAL SETHURAYER г. MRENAK- 
SHI AMMAL . . . . 5 Mad, 377 


(я) Wow, 


87. — — —— Nature of widow's right— 
Maintenance to widow not expressed nor denied by 
will—Gift of stridhan—Tho right to maintenance 
being one given to a widow by the Hindu law, that 
right cannot be taken away except by express 
language to that effect. А gift of stridhan is not 
equivalent to provision for maintenance. JOYTARA 
v., RAMHARI SIRDAR. L L. R., 10 Calc., 688 

88. ——— Widow, Right of, to be 
maintained.—A Hindu widow Ваз right to be 
treated with kindness and suitably maintained. 
RAMNATH Roy Сноурнвт г. ARNEE KALLY DEBIA 

[W. R., 1864, 177 

889. — .. _ -Mitakshara 
law— Widow with зот.—А Hindu widow has 
simply a right to be maintained out of her husband's 

roperty by Mitaksbara law, where there are sons. 
К Swan r. Suzo Küowwxs. 1 Agra, 108 


90. — — Destitute widow. 
—A Hindu widow, if destitute of the means of 
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living, ie entitled to maintenance from her husband's 
relatives, although she may have shared her hus- 
band's estate, and supported herself for a long period 
by trading. Bar LAKSHMI e. LAKHMIDAS GOPAL 
Das . é Я n . + 1 Вош., 13 

91. — — — Joint ancestral 
property.—It was held that a Hindu widow was 
entitled to be supported ont of the joint ancestral 
estate of the family of which her hushand was а 


ber. Larti Коля e. GANGA BISHAN 
T [7 N. W., 201 
92, ——— Right of widow 


to maintenance from relations with assets of hus- 
band.—Although the relations of the husband of a 
Hindu Woman, deserted by him, may not be under 
Personal liability to support her, yet, if they hi 
property of the husband in their hands, his wife is 
entitled to be maintained out of the husband’s estate 
to the extent of the proceeds of one-third thereof. 
RAMABAI г. TRIMBAK GANESH DESAI 

[9 Bom., 283 


93. Relatives of 
Ahusband—Ancestral property—Mitakshara law. 
—Held by the Full Bench that a Hindu widow is 
not entitled under the Mitakshara to be maintained 
by her husband's relatives, merely because of the 
relationship between them and her hushand. Нег 
right depends upon the existence in their hands of 
ancestral property. Held, on the case being returned 
to the Division Bench, that the fact that the defen- 
dant in this case was in possession of ancestral immove- 
able property at the death of bis son and had subse- 
quently sold such property to pay his own debts, did 
not give the son’s widow any claim to be maintained 
by him. GANGA Bar v. Siva Raw 

[L L R., 1 AI, 170 

94. Relatives оу 
husband—Ancestral property— Widow voluntarily 
living apart from husband's relati In the 
Island or Presidency of Bombay, в Hindu wido 
voluntarily living apart from her husbnud's relativ 


is not entitled toa moucy allowance as maintenance | 


from them if they were separated in estate from him 
at the time of his death, vor is she entitled to such 
maintenance from them whether they were scpa- 
rated or unaeparated from him at the time of his 
death, if they have not any ancestral estate or estate 
belonging to him in their hands. Тһе doctrine, that 
in certain relationships and independently of the 
possession of ancestral estate, maintenance is l 
and imperative duty, while in other relationships it is 
only a moral and optional luty, discussed, Semble— 
A Hindu widow, who has received a full share as and 
for her maintenance, cannot, when she has exhausted 
it, enforce from the relatives of her husband, or 
from the family estate, a further allotment, or а 
money allowance for maintenance. 5, a Hindu 
widow, voluntarily living apart from her husband's 
family, sued his paternal uncle, the nearcst 
male relative of her husband, for 
maintenance, Held that such suit was unsustainable 
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for either of the two following reasons, vizs (1) 
that the defendant was separate! in estate from the 
plaintiff's husband at the time of his death ; (2) that 
at the institution of the suit the defendant had not in 
his hands any ancestral estate, or any estate which 
had belonged to the plaintiffs husband. Decisions of 
the Bombay Sudder Adawlat on the right to main- 
tenance reviewed. Bai Lakshmi v. Lakhmidas 
Gopaldas, 1 Bum., 13; Chandrabhagabai v. Kae 
nath, Э Bom., 823; and Timmappa v. Parmeshriam- 
та, б Bom, A. C. 180, disapproved. Udaram 
Sitaram v. Sonbalai, 10 Вот. 488, considered. 
Rujjomoney Dossee v. Shibchunder Mullick, 2 
Hyde, 103; Khetramani Dasi у. Kashinath Das, 
2 B. І. Е. A. С. 15; and Gangabai v. Sitaram, 
I. L. R, 1 All, 170, approved and followed. 
SaviTAIDAL r. Loxixrar . L L, R., 9 Bom., 578 


98.-—————— Relatives of 
hushand—Ancestral property.—In a suit by а 
Hindu widow ayainst her husband's brother for an 
allowance as maintenance and for the expenses of а 

i -Held (flowing the case of Sarifribas 
ibai, I. L. Ry 2 Bom, 573) that the 
iot liable, inasmuch as he was not in 


[L L. R., 2 Bom., 632 


Obligation of 
brothers to maintain widow of a brother who pre- 
deceased their father whose properly they have in- 
Aerited.—The principle that an heir succeeding to 
property takes it for the spiritual benefit of the late 
proprictor, and is therefore under a legal obligation 
to maintain persons whom the late prop 
morally bouud to support, has ample b 
Hindu law of the Bengal school. It is іш 
whether the property so inherited із moveable or 
immoveable. In each case it must be determined. 
whether, having regard to the relationship, the 
means, and varions other circumstances of the 
party claiming maintenance, the late proprietor was, 
according to the principles of the Hindu law and 
to the usages and practice of the Hindu people, 
morally bound to maintain that party. The above 
principle is applicable to the case of а widow claime 
ing maintenance from her husband's brothers who 
had inherited her father-in-law's property, her own 
husband having predeceased his father. 
Nandram I. L. Ry 11 Ally 194, followed, Pros 
vided, therefore, that there is nothing to show that 
she was not a dependent member of her father-in- 
law's family withiu the meaning of the rule of Hindu 
law enjoining а moral obligation on a person to 
maintain such members of his family, such a widow 
was entitled to maintenance. KAMINI DASSER v. 
CHANDRA Рорв MONDLE 

[L L. R., 17 Calc., 373 


97. - — — Right of'a 
widow to receive maintenance from her husband's 
brothers and nephew— Death of the plaintiff's 


Janki у. 
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husband prior to his father's death.—In a joint Hindu 
family governed by the Mitakshara law, the property 
of S, the father, consisted, at any rate partly, of 
ancestral property. Но died leaving three sons and 
one grandson (son of а prodeccased son). 24, another 
son of S, died childless before his father, leaving his 
widow, the plaintiff. In a suit by her against the 
brothers and the nephew of her husband for main- 
tenance, in which she claimed #100 а month,—Held 
that, as the plaintiff's husband had в vested interest 
in the ancestral property, and could have, even 
during his father’s lifetime, enforced partition of 
that property, and as the Hindu law provides that 
the surviving co-parceners should maintain the widow 
of в deceased co-parcener, tho plaintiff was entitled to 
maintenance. Khetramani Dasi Kashinath 
Das, 3 B. L. В, A. C., 15: 10 W. В., Е. Buy 89; 
Laljeet Singh v. Raj Coomar Singh, 12 В. L. Е. 
873: 20 W. В. 387; Suraj Bansi Koer v. Sheo 
Persad Singh, I. L. В. 5 Cale., 148; Janki v. 
Nand Ram, I. L. R, 11 All, 194; Kamini Dassie 
Y. Chandra Pode Mondle, I. L. B., 17 Cale. 878; 
and Adáibai v. Cursandas Nathu, I. L. R, 11 
Bom., 199, referred to. Devi PERSAD г. GUN- 
WANTI KORR . . L L. R., 22 Calo., 410 
98. Execution of 
decree for maintenance of widow—Liability of 
ancestral estate.—Maintenance decreed to в co- 
parcener's widow by reason of her exclusion from 
succession in в joint family cannot be regarded as a 
charge on the family estate, or the decree treated ав 
в десгео against tho managing member of the family 
for the time being, Murrra v. VIBAMMAL 
[I L. R., 10 Mad., 288 
ӨӨ. — — — — Right of. main- 
tenance out of property fraudulently alienated ty 
husband without consideration—Right of suit. 
—(Quare—Per Сотллмв, С.Т. and BENSON, J.) 
—Whether a widow might successfully maintain а 
claim for maintenance out of property alienated by 
her husband without consideration and fraudulently if 
she herself was no party to the fraud. RANGAMMAL 
v. VENKATACHARI . LL. R., 20 Mad, 3: 


100, — ———— — — — —  Prirafe agree- 
mont, Effect of, on right -- Widow residing in 
Jamily house— Waiver of right to maintenance.— 
‘A right to maintenance bequeathed to a person is not 
affected by any private arrangement entered into by 
the members of the testator's family, who are liable 
to pay the maintenance as а charge on the testator’s 
estate. A plamtiff, however, who has resided in and 
been supported by the family for twelve years after 
the testator’s death without claiming the maintenance 
bequeathed to her, is presumed to have waived her 
right. RAM LALL MOOKERJEE о. TARA SOONDERY 
ФЕНА. . В . . М. в. 1804, 3 


101. Obligation of 
husband's brother—Separation of widow.—Held 
that a Hindu widow is entitled to maintenance from 
her husband's brother, whether separated or not, not- 
withstanding the non-receipt by tho latter of her 
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husband's assets, There is nothing in the Hindu law 
to prevent the Court in its discretion awarding а 
widow separate maintenance. Former decision com- 
mented оп, ТІММАРРА BHAT г. PARMESHRIAMMA 
[5 Bom., А. C., 180 
102. о Widow leaving 
husband’s house.—A widow's right to maintenance 
does not cease on her leaving ler husband's house, 
SREERAM  BHUTTACHARJER v, PUDDOMOOKHER 
Desa . ў . .  9W.R,152 
LB Widow leaving 
hushand’s house—A Hindu widow who, for no 
improper purpose, leaves her husband's family, does 
nob thereby forfeit her right to maintenance, 
AuoLLYA Buat DEBIA v. LukmEE Момев DEDIA 
6 W. R., 87 
104. Widow leaving 
husband’s house.—Where the maintenance of a 
Hindu widow was not made by her deceased husband 
dependent upon her living with his family, she is 
entitled to it, notwithstanding she leave the house of 
his family and go to that of her father. SURNO- 
Moyse DAssEE v. Goravk Lath Doss 
[Marsh., 497 
105. Widow leaving 
husband's house— Widow in needy circumstances.— 
Semble—Separation from her husband’s family docs 
not deprive a Hindu widow of her right to claim 
maintenanco from them, if she happens to be in 
needy circumstances, CHANDRABHAGADHAL г. КАЗНЕ 
NATH VITHAL . 3 Bom., 341: 2nd Ed., 323 
106. Widow leaving 
husband’s house and family.—Alth mgh the Shastras 
impose on a Hindu widow the duty of living with her 
deceased husbaud's relatives, tho duty has been re- 
garded by the British Courts as a moral duty which 
they will not lend their aid to enforce, and of which 
the non-performance does not deprive the widow of 
her right to inherit. By consent of the parties, and 
for the protection of the estate, which consisted 
of cash, the Court ordered the amount to be invested 
in Government promissory notes in the joint names of 
the widow and brothers of the deceased, and directed 
that the interest should be paid to the sole receipt of 
the widow, with liberty for her to apply to the Court 
to order a sale if any necessity arose which would 
justify a sale under the Hindu law. Ом вит KOWERER 
т, KIDERNATH GHOSE . 8 Agra, 182 


Widow leaving 


07. 
| husband's house ant family—Separate residence. 


The widow of в co-parcencr in a Hindu family ів not 
entitled to separate maintenance in the absence of 
special circumstances necessitating her withdrawal 
from the family and separate residence. Authorities 
on the subject reviewed. ‘The widow of a co-parcener 
is not in Bombay entitled, as in Bengal, to her hus- 
band's share to use at her discretion for life. Al she 
can strictly demand is a suitable maintenance when 
necessary, and whatever is required to make such 
a demand effectual. Ranco Vinayak Dav e. 
YAMUNAMI . . „Г L, В. 8 Bom, 44 


( 3655 ) 


HINDU LAW-MAINTENANCE 


—continued. 
5. RIGHT TO MAINTENANCE—continued. 


108, ———————— Right to select 
residence.—By the Hindu common law the right of a. 
widow to maintenance is one accruing from time to 
time according to her want and exigencies, А sta- 
tute of limitation might do mach harm if it should 
force widows to claim their strict rights and commence 
litigation which, but for the purpose of keeping 
alive their claim, would not be necessary or desirable, 
Tn a suit brought by the widow against the eldest son 
for maintenance, it was pleaded that under the will 
of the husband it was в condition precedent to 
the plaintiff's right to maintenance that she should 
live under the same roof and in joint family with the 
defendant, 16 was further pleaded that there having 
been no demand and refusal of maintenance the plain- 
tiff had no cause of action, Held that there was no 
condition in the will making the plaintiff's right 
to maintenance dependent upon her living under the 
same roof with the defendant, and that she was 
therefore left in the ordinary position of a Hindu 
widow, in whose case separation from the ancestral 
homo would not generally disentitle her to main- 
tenance suitable to her rank and position. NARAYAN- 
вло RAMCHANDRA Рант r, ВАМАВАТ 
[I. L. R., 3 Bom., 415 
L. R., 6 I. A., 114 


109. Right to select 
residence—Separate maintenance.—A Hindu widow 
is not bound to reside with the family of her husband, 
and, if he were in union with them at the time of his 
denth, she is entitled to a separate maintenance where 
the family property is sufficiently large to admit of 
‘an allotment of separate maintenance toher. Where, 
however, the plaintiff, a Hindu widow, was satisficd 
for several years with the maintenance, viz., R16 per 
annum, fixed in an agreement executed by her and the 
defendant, and where the family of the husband was 
large and the family property small, the defendant 
being willing to maintain her in his house like 
the other members, the High Court declined to 
increase the amount, but gave the widow the right to 
elect between taking that sum and living scporately, 
or accepting the defendant's offer to receive and 
maintain her in his own house in the same manner as 
the other members of bis family. RAMOHANDRA 
VISENU ВАРАТ v. SAGUNABAT 

[L L. R., 4 Bom., 261 


110, ——— — —— — Rigt of a 
widow to maintenance, although living apart from 
her husband's family.—A Hindu widow docs not 
forfeit her right to maintenance out of family pro- 
perty chargeable therewith by reason of non-residence 
with the family of her husband, except such non- 
residence be for unchaste or immoral purposes. 
Where there is family property available for mainte- 
nance, it lies upon the parties resisting the claim to 
separate maintenance to show that the circumstances 
are such as to disentitle the widow thereto, e.g., 
that she resides separately from her husband's family 
for immoral purposes, or that the family property is 
во small as not reasonably to admit of an allotment to 
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her of a separate maintenance. КАВТОВВЫ v. 
Smvammax Овуковма . L L. R., 8 Bom, 873 


m. — Separate main- 
tenance and residence—Family property too small 
to admit of allotment of separate maintenance.— 
Where the family income was too small to admit of gn. 
allotment to в widow of a separate maintenance, 
and there was no family house, but a small portion of 
Jand which was the site of а house,—Held that 
the widow was not entitled to a separate maintenance, 
but might be allowed, if sho so desired, to occupy 
during her lifetime a portion of the land, not exceed- 
ing one-third, GODAYARIPAI о, SAGUNAPAI 

[L L. R., 22 Bom., 52 


112. Suit against 
father-in-law—Defence that plaintiff was provided 
Yor by her husband's will—Effect of direction in 
husband's will that widow should reside in family 
house.—The plaintiff, after tho death of her husband 
А, sued her father-in-law for maintenance. A, 
although not adopted, had always been‘treated by his 
maternal grandfather М as his son. They lived 
together, and after N’s death, in 1878, 4 and his wife 
(the plaintiff) continued to live occasionally with 27е 
widow M. 4 died in 1876 without issue, leaving the 
plaintiff, his widow, who was then a minor of the 
age of fourteen. A left a will and appointed М his 
executrix, In his will he spoke of himself ва the 
adopted son of N (which he was not), and he pur- 
ported by it to dispose of Ns property. He bequeathed 
ornaments of tho value of 92,000 to his wife, and he 
directed that, if she resided in the house of his father 
(the defendant) or in the house of M, she should 
be.paid R10 a month as maintenance by M ; but if she 
went to live elsewhere, that only R7 a month should 
be paid to her. М proved the will, In 1879 the 
plaintiff left M’s house and went to live with her 
mother; and in 1889 she filed this suit against her 
father-in-law, the defendant, for maintenance. The 
defendant pleaded that the plaintiff was provided for 
by her husband's will, and further that the plaintiff 
had failed to obey her husband's direction to reside 
either in Ms house or the defendant's house, and that 
therefore she was not entitled to в separate main- 
tenance. Held that the plaintiff was not bound to 
enforce her claim under her husband's will in lieu of 
claiming maintenance from her father-in-law. In 
answer to plaintif^s claim, ће defendant was bound to 
show that she was possessed of property out of which 
she could maintain herself, and he did not discharge 
that onus by showing that by suing M she might pos- 
sibly recover the maintenance provided for her by 
the will Held also that the plaintiff was entitled 
to separate maintenance from the defendant, The 
general rule of law is that a Hindu widow is not 
bound to reside in her deceased husband's family 
house and does not forfeit her right to maintenance 
out of her husband's estate by going to reside 
elsewhere, unless she goes elsewhere for an improper 
purpose. Quare— Whether that rule applies if she 
goes to reside elsewhere notwithstanding а direction in 
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her husband's will that ehe shonld reside in the family 
house. Goxipat г. LakmwrAs Китмлт 
[I. L. R., 14 Bom., 490 


ns. Residence in 
family house directed hy hushand.—A Hindu widow, 
‘whose hushand has directed that she shall be main- 
tained in the family house, is not entitled to main- 
tenance if she reside claewhere without cause. 
бівтамнл MCRKUNDI NAIK г. HONAMA 
[L L. R., 15 Bom., 286 
u4, — ~ Widow directed 
by the husband to be maintained in the family 
house—Just cause for not living in family house— 
Imputation of unchastity.—A Hindu widow, who is 
directed by her husband to be maintained in the 
family house, is not entitled to maintenance if в 
resides clsewhere without a just cause. P, n Brahmin, 
resided at Kava and died there in 1874, while 
wife (the plaintiff) was living with her parents at 
Dabhoi. By his will he devised the greater part 
of his property to his nephew М, and bequeathed 
в house and certain ether property to his wife «if 
she came to live at Kava.” In 1883 the plaintiff 
sued M and his brother for arrears of maintenance, 
alleging that they were in possession of her deceased 
husband's property, and therefore were linble for her 
maintenance. The defendants pleaded that the plain- 
tiff led an immoral life, and had therefore forfeited 
her right to maintenance. They further contended 
that she was not entitled to maintenance, unless and 
until she came to reside at Kava, as directed by 
her husband’s will. The Assistant Judge found that 
there was no evidence of plaintiff's unchastity, and 
that, under the circumstances, she could not live hap- 
pily at Kava, where she had no relation except 
the defendants, who had endeavoured to blacken her 
Character. He awarded the plaintiff's claim. Held 
by the High Court, confirming the decree, that the 
plaintiff had < t eanse ” for not living with the 
defendants. MULJI BHAIsHANKAR v. BAI UJAM 
[L L. R., 18 Bom., 218 


us — — —— Residence т 
husband's family house—Unchastitu. A Hindu 
widow is not bound to reside in her deceased husband's. 
family house; and she docs not forfeit her right 
to maintenance out of her husband's estate by going 
to reside elsewhere, unless she leaves her husband's 
house for the purpose of unchastity or for any other 
improper purpose. PiRTHEE SINGH е, RAJ KOOEK 

` 02 B. L. R., 238 
20 W. R., 21 
L. R, L A., Вор. Vol, 203 
Affirming decision of Court below in 


N. W., 170 


116, — — — — 40 XXI of 
1850— Unchastity—Loss of caste—Forfeiture of 
righte of property.—Since Act XXI of 1850 came 
into force, mere loss of caste docs uot occasion a for- 
feiture of rights of property. A Hindu widow enti- 
tled to a bare or starving maintenance under a decree 
made in а suit, brought by her for maintenance 

то. п 
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5. RIGHT TO MAINTENANCE—continued. 
against the representatives of her decensed husband, 
is;not to be deprived of the benefit of that decree by 
the fact that she hae since its date been leading 
incontinent life. Pirthee Singh v. Raj Kower, 19 
В. L. ity 238: 20 W. R., 21, distinguished. НОЖАМА 
v. TIMANNABHAT . L L. R., 1 Bom., 559 


317. —— —— — — — — — Unchastity.— 
An unchaste widow ів not entitled to а bare main- 
tenance. Honama v. Timannabhat, І. L. By 1 Вот» 
559, followed. Varu v. GANGA 

[L L. В. 7 Bom, 84 
—— — — - Decree liable 

t aside or suspended fur unchastity.- 
decree obtained by indu widow declaring her right 
to maintenance is liable to be set aside or suspended 
its operation on proof of subsequent unchastity 
given by her husband's relatives, either in a suit 
brought by them expressly for tho purpose of setting 
aside the decree or in answer to the widow’s suit 
to enforce her right. VisuNU SHAMBHOG v. Мам. 
JAMMA . б a . LLB, 9 Bom, 108 


119. — Suit on а oom- 
sent decree to recover arrears of maintenance— 
chastity of widow—Starving maintenance—A des 
cree obtained by a Hindu widow declaring her right 
to maintenance is liable to be set aside or suspended 
in its operation on proof of subsequent unchastity 
given by the husband's relatives, either in а suit 
brought by them expressly for the purpose of 

aside the decree or in answer to the widow's suit to 
enforce her right. Upon proof of such subsequent 
unchastity, the widow is entitled to no maintenance 
whatever. Bishnu Shambhog v. Manjamma, 
9 Bom., 108, and. Rama Nath v, Rajonimo 
І, L. Е» 17 Calc., 674, approved. Davita KUARI r. 
Мвоно Tiwari . * LL. R., 15 AIL, 889 


. Forfeiture of 
widow's right to maintenance by reason of unchaa- 
tity.—The unchastity of a widow deprives her wholly 
of her right to maintenance, and the fact that there 
has been an agrecment as to maintenance make по 
difference. Valu v. Ganga, I. L. R., 7 Воть 84, 
and Vishnu Shambog v. Manjamma, I. Г. В. 9 
Bom., 108, followed. (NAGAMMA v. УТВАВНАТВА 

[L L. R., 17 Mad., 399 


ge on property for 
Sale of estate.—A Hindu widow's 
claim to maintenance upon an estate does not neces- 
sarily render the sale of the property subversive of 
her right; for even if there be no other property out 
of which that maintenance can be derived, there is 
nothing to prevent her from suing to establish her 
right to make her maintenance a charge upon the 
property sold. ANUND МОҮЕЕ Goorro с. GOPAL 
CHUNDER BANERJEE , W. R., 1864, 810 
122. — Hedens 
perty.—A wife is under the Hindu law, in a subardi. 
nate sense, a co-owner with her husband ; he cannot 
alienate his property, or dispose of it by will in sach 
a wholesale manner as to deprive her of maintenance. 


65 
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Held therefore, where a husband in bis lifetime 
made в pift of his entire estate leaving his wid: w 
with ut maintenance, that the donee took and held 
such estate subject to her maintenance, JAMNA rs 
Macari Sanu. . . LL. R., 2 All, 315 


193. ————— Husband's pro- 
perty—Gijt of his property ly а husvand im fraud 
of his widow's right to maintenance Nature of 
wife's interest in her hushaud^s property—Right to 
partition—Transfer by her uf her interest— Releuse 
to her hushand—Arrears and future maintenance a 
charge on property of deceased husband.—A Hindu 
husband cannot віспа, by a deed of gift to his un- 
divided sons by his first and second wives, the whole 
of his immoveable property, though sclf-acquired, 
without making for his third wife, who is destitute 
and has not forfeited her right to maintenance, a suit- 
able provision to take effect after his death. After the 
husband's death, she is entitled to follow such property 
in the hands of her step-sons to recover her maintenauce 
ber right to which is not affected by any agrecment 
made by her with her husband in his lifcti Hindu 
wife has no property or co-ownersbip in her husband's 
estate, in the ordinary sense. which involves indepen- 
dent and co-cqual powers of disposition and exclusive 
enjoyment. Her right is merely an inchoate right to 
partition which she cannot transfer or assign away hy 
her own individual act; and, unless such right has 
been defined by partition cr otherwise, it cannot be re- 
leased by her to her husband.  NARBADABAI г. 
Manapso NARAYAN . LLB, 5 Bom. 99 


194. ——— Husband's pro- 
perty—Charge on property alienated by hei 
‘Held that the widow’s right to maintenance being a 
‘charge on the property forming her deccased husband's 
estate remains claimable out of the property, not- 
withstanding its alienation by the heirs, unless she 
bargains to forego it. HEERA LALL r. KOUSILLAH 
[2 Agra, 42 


ТлвомотнвЕ DAsSEE о. CHOWDRY DWARKANATH 
MussaxT . . . 20 W. R., 196 


125, — — — — — — — Liability of 
heir.—Tho heir who takes and becomes possessed of 
the estate of the deceased must be held to continue to 
be primarily responsible, both in person and property, 
for the maintenance of the widow, even though he 
should have fraudulently transferred that estate, or 
otherwise have improperly vested it, and the widow is 
bound to lcok to the heir for her maintenance and to 
claim it from him primarily rather than from the 
estate transferred or wasted, which may nevertheless 
be in the last resort answerable to her claim. Rax- 
оновн TRWARES e, JUSsODA KOONWER 


[2 Agra, 134 


196, — —— — — — — — Nature of 
eharge.—The maintenance of а widow is by Hindu 
law в charge upou the whole estate, and therefore 
upon every part thereof. RAMCHANDRA DIKSHIP v. 
SAVITRIBAI <- = + 4Bom, A. C, 78 
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127. Family pro- 
perty.—A Hindu widow's maintenance is в charge 
upou the family estate in whosesoever hands the estate 


may fall. Кноквоо MISRAIN r, Јноомоск LALL 
Dass s. . . . . 15 W. R, 263 
128. 


о Family pro- 
pertu—Milakshara law - Moveable ancestral pro- 
pertu—Property liable for maintenance—Immove- 
able property purchased with profits,—Under the 
Mitakshara law, moveable aucestral property which 
remains in the hands of а father, and has not 
been partitioned among his sons, is to bo regarded as 
в fund chargeable with the maintenance of those 
members of the family who under Hindu law have 
claims for maintenance on the undivided estate of the 
family. All ancestral property is, while it remains 
undisposed of and unpartitioned, charged with the 
maintenance of all persons who are entitled to main- 
tenance from the estate, Immoveable property pur- 
chased with the capital or profits of ancestral move- 
able property does not retain the character of ances- 
tral moveable property, but those incidents attach to 
it which ordinarily attach to immoveable property ac- 
quired by and inherited from an ancestor, A Hindu 
widow with a minor son is as much entitled as a child- 
widow to maintenance. Where a husband dies 

g separate estates and also an undivided share 
in int family property, the widow’s maintenance 
should be met first out of the profits of the separate 
estates; but if these are insufficient, there is nothing 
in the circumstance that the husband left separate es- 
tates which would debar the widow from having 
recourse to the joint estate to meet the deficiency. 
Sur» Dayna v. ђоовел Parsman . 4 М. W., 68 


129. Right of widow 
to follow property into hands of purchaser—Liabi 
ty of heir.—Under the Hindu law, property purchased 
rom the heir with notice that a widow is entitled to 
be maintained out of it continues, while in the hands 
of the purchaser, to be charged with that main- 
tenance. Before following properties from which she 
is entitled to obtain her maintenance in the hands of 
the purchaser, a Hindu widow is not bound in all 
cases to attempt recovering’ her maintenance from 
the heir-at-law. GOLUCK ČHUNDER BOSE v. OHILLA 
Daves . . . eo W. R., 100 
130. i — — — Swit for arreare 
of maintenance —Charge on estate of husband im 
hands of co-parcener.—In a suit by the widow of 
one undivided brother against the survivor for 
maintenance on the question of past maintenauce,— 
Held that the husband’s estate in the hands of the 
survivor was that to which the charge attached, and 
that the husband’s death was the period from which 
the Act of Limitation began to run against the 
claim, ЗОВВВАМАМТА MUDALIAR v, KALIANI AMMAL 
17 Маа, 226 

131, — — ——— —- Widow's right 
to have maintenance charged om inkeritance.—A 
Hindu widow entitled to maintenance may have the 
payment thercof secured by a charge on part of 
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the inheritance in the hands of the heir, МАНАТАКВН- 
МАММА г, VENKATAKATNAMMA 
[I. L. R., 6 Mad., 83 
132. --— E Charge of ances- 
tral land encumbered with deht of family and re- 
deemed with self-acquired funds by one member.—A 
Hindu widow is entitled to charge on account of her 
maintenance а piece of land in the possession of her 
father-in-law (the defendant), which formed a portion 
of the ancestral property of the family, and had 
been allotted on partition to defendant, encumbered 
with a mortgage-debt of the family to the full value, 
and which bad, subscqnently to the partition in the 
lifetime of the plaintiff's husband, been redeemed by 
the defendant with self and separately acquired 
funds, VISALATCHI AMMAL г. ANNASAMY SASTRY 
[5 Mad., 150 
133. Purchaser for 
value, and bond fide right of widow against.—The 
maintenance of а Hinda widow is not а chat 
any ancestral property in the hands of a bond fide 
purchaser from her late husbaud’s successors any 
more than the payment of unsecured debts due by 
the family. The proposition in Ramchuen Tewaree 
v. Jasooda Koonwer, 2 Agra, 184, that the liability 
of family property in the hands of а purchaser for 
the maintenance of a widow depends on the ability 
of her husband's heir to support her, dissented from. 
LAKSHMAN RAMCHANDRA v. SABASVATIBAI 
[12 Bom., 69 
134. — —— ——- How far main- 
tenance is a charge on husbands. estate— Notice. 
As against one who takes as heir, a Hi 
has a right to maintenance ont of the property in 
his hands. She also bas a it to maintenance out. 
of such property in the hands of any one who takes 
it with notice of her having set up a claim for mi 
tenance against the heir, By the law of Bengal she 
has no lien on the property for her maintenance 
against all the world irrespective of such notice. 
BHAGABATI DASI v. KANAI LALL MITTER 


[8 В. L. R., 226: 17 W. R., 433 note 
JuGGERNATH SAWUNT r. ODHIRANEE NARAIN 
Koomaggk . . . . 20W.R,126 


See NiSTARINI DASI r. MAKRUNLALL DUTT 
[9 B. L. R., 11:17 W. R., 482 


135. ——-— Lien onestate of 
husband—Notice of lien—Ron4 fide purchaser. 
—The lien of a Hindu widow for maintenance ont 
of the estate of her deceased husband is not a charge 
on that estate in the hands of a Jond fide purchaser 
irrespective of notice of such lien, A Hindu widow, 
before she ean enforce her charge for maintenance 
against property of her deceased husband in the 
hands of a purchaser from his heir, must show that 
there is по property of the deceased in the 
hands of the heir. Debts contracted by в Hindu 
take precedence of his widow's claim for main- 
tenance, and semble that, if a portion of his 
property is sold after his death to pay such debte, 
You, ш 
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the widow cannot enforce her charge for maintenance 
against such property in the hands of the purchaser. 
Quere—Whethor a Hindu widow, by obtaining 
against her husband’s heir a personal decree for 
maintenance unaccompanied by any declaration of 
a charge on the estate, does not lose her charge upon 


the estate. ADHTRANEE NARAIN COOMARY r, SHONA 
Mates Pat MAHADAI I. L. R., 1 Calc., 865 
136. 


Charge on estate 
in the hands of purchaser with notice—Notice.— 
In a suit for maintenance brought by a Hindu widow 
against her husband's brother, who was the sole sur- 
viviny member of that husband’s family, and against 
bond fide purchasers for value from him (the defen- 
dant) of certain immoveable ancestral property of the 
family. Held the mere cireumstance that such pur- 
chasers had notice of her claim is uot conclusive of 
the widow's rights against the property in their 
hands. If the property were sold in order to pey 
debts (uot incurred for immoral purposes) of her 
husband, or his father, or grandfather, or for the 
benefit of the undivided family, or to satisfy a 
former decree obtained by the plaintiff herself 
against the same defendant for maintenance, such 
sale would be valid against her, whether or not tbe 
purchasers had notice of her claim. Per Wrst, 
J.—According to the Mitakshara, sons must, from 
the moment of their father’s death, be regarded 
as sole owners of the estate, yet with а liability to 
provide for the maintenance of their father’s widow, 
and with в competence on the widow’s part to have 
the estate made answerable. If the sons make & 
division of the estate, they mnst allot to their mother 
an equal share, aud the same to any sonless widow 
of their father. The widow has no proprietorship in 
the estate before its partition, but she has an equity 
toa provision which the Court will enforce to guard 
her against attempted fraud. The debts of the 
deceased owner take precedence of the maintenance 
of the widow. The estate is propely applied, in the 
first instance, by the sons as managers in payment of 
such debts. By a sale of the property the sons cau- 
not evade a persoual liability to provide for the widow. 
If а mother, foregoing her claim to в scparate provi- 
sion out of the paternal property, resides with her 
sons or step-sons, and is maintained by them, she 
must submit to their dealing with the estate. A 
fraudulent alienation for the purpose of defeating 
her claims will not be supported, but the particular 
assignee for value acquires а complete title. In the 
case of а widow of an ordinary co-parceneras agai 
the surviving members of the joint family, her claim 
being strictly to maintenance only, regulated by the 
circumstances of the joint family, it appears that, 
although she may have her maintenance made a charge 
оп the property, yet, if she should refrain from that 
course, she leaves to the co-parceners an unlimited 
estate to deal with at their discretion and in good 
faith. u Land is at en ciate left, out of which 
to provide for the widow, or, if knowing of a proposed 
tale, she docs not take any step to secure her own 
interest, no imputation of bad faith, or of abetting ita 
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сап be made against the pnrchaser of a portion of 
the joint property. If the widow, on the other hand, 
is not accepting support from the co-parcener, if she 
lives apart, and if the estate is small and insufticient, 
it is the vendee's duty, before purchasing, to enquire 
into the reason for the sale, and not by a clandestine 
transaction to prevent the widow from asserting her 
right against the intending vendor. It is in this 
connection that the doctrine of notice becomes of 
importance. The knowledge of collateral rights 
created hy agreement in equity frequently qualifies 
those acquired by в purchaser. The widow's right 
to maintenance is а rizht maintainable against the 
holders of the ancestral estate in virtue of their 
helding no less through the operation of the law 
than if it had been created by agreement, and so 
when the sale prevents its being otherwise satisfied, 
it accompanies the property as à burden annexed to 
it in the hands of & vendee witb notice that it subsists, 
though equity as between the vendee and the vendor 
will make the property retained by the latter pri- 
marily answerable. Whether such в claim by а 
widow avainst the estate of her deceased husband in 
the hands of a purchaser is enforceable or not, docs 
not depend upon whether the remainder of the estate 
in the hands of the heir has been exhausted. What 
was honestly purchased is free from her claim for 
ever. What was purchased in furtherance of в 
fraud upon her, or with knowledge of a right which 
would thus be prejudiced, is liable to her claim from 
the first. The relations of the parties are determined 
once for all at the moment of the sale, There is 
no authority for the doctrine which makes the claim 
of widows not cntitled to a share of property, in case 
of partition, а real charge on the inheritance, and 
ranks the claim of widows who are so entitled asa 
mere moral obligatim. In all cases it ів а claim 
to maintenance merely, not interfering (»0 long as 
it has not been reduced to certainty by a legal trans- 
action) with the rizht of the actually participant 
members to deal with the property at their discretion, 
provided this dealing is honest and for the common 
benefit. The reduction of the number of surviving 
eo-parceners to a single person makes no difference in 
the widow’s legal position. The rights and obliga- 
tions of the original co-parceners fall at last to the 
sole survivor. The widows must be maintained by him 
ont of the property, but he may still deal with the 
estate at his discretion in the absence of actual fraud 
ог of a decree which has converted some widow's 
claim into an actual right im re. The purchaser 
from him takes a perfectly good title, and one which, 
if good at the time, cannot be impaired by subsequent 
changes in the circumstances of the vendor’s family. 
Authorities on the subject of Hindu widow's main- 
tenance reviewed. LAKSHMAN RAMOHANDRA г. 
SATYABHAMABAI. LL R., 2 Bom., 494 

See DALSUEHRAM MAHASUKHRAM 0. LALLUBHAI 
Мотіснлхр 3 E L L. В. 7 Bom., 282 


137. — — — — — — —  Widov!s mais 
tenance — Right of maintenance charged on property 
left by testator—Sale of such property in fraud of 
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widow's right of maintenance Right. of widow as 
against purchaser— Transfer of Property Act (IV 
of 1882), г. 39 — Notice.—A testator, by his will, gave 
his widow’s maintenance out of the income of his 
immoveable estate, subject to a limited power of sale 
or mortgage conferred upon his executrix for a special 
purpose, It was found by the lower Courts that a large 
Part of the property was sold by the exccutrix with the 
object of defeating the claim of the plaintiff, who 
was one of the testator’s widows, and that the 
purchaser was aware of the fraud. Held that the 
Plaintiff wase ntitled to recover her maintenance out 
of the property in the hands of the purchaser. The 
purchaser having been aware of the fraud, the 
plaintiff's right to maintenance against the property 
in his hands remained unaffceted, whether under 
8. 39 of the Transfer of Property Act or the law 
Previously in force and irrespective of the possibility 
of her claim being satisfied from other property. 
BEHARILALII BHAGWATPRASADJI ©. BAI RAJBAI 
[L L. R., 23 Bom, 842 
188, Transfer of 
Property Act (IV of 1882), s. 89—Traneferee for 
consideration and without notice—Mortgagee 
Decree declaring charge on immoveable property for 
maintenance—Notice of charge—Constructive notice 
— Vendor and purchaser.—S. 39 of the Transfer 
Property Act does not protect а transferee for consi- 
deration, when the immovesble property transferred 
has already been declared by в decree of Court, sub- 
ject to a charge in favour of а Hindu widow for 
г mwintenance. The fact that the maintenance 
claimed accrued due subsequent to the transfer 
does not affect the liability of the property trans- 
ferred to be sold in execution of a decree for the 
maintenance so claimed. Kurona Рвовар Cua’ 
TERJEE е, Уоовзнля Kose І. L. R., 27 Calc., 194 


— Hindu widow— 
Right to maintenance —Sale of property in respect 
of which the widow's right to maintenance might 
бе enforceable--Transfer of Property Act (ТР 
of 1882), а. 89.—The maintenance of в Hindu 
widow is not & charge upon the estate of her 
deceased husband until it is fixed and charged upon 
the estate by a decree or by agreement ; and the 
widow's right is liable to be defeated by a transfer 
of the busband's property (ов bond fide purchaser 
for value even with knowledge of the widow's claim 
for maintenance, unless the transfer hae further 
been made with the intention of defeating the 
widow's claim. Sham Lal v. Banna, I. L. Е, 4 Ally 
296, and Lakshman Ramchandra Joshi v. Satya- 
bhamabai, I. L. R., 2 Bom., 494, referred to. RAM 
Кохжав o. Raw Dar L L. В, 22 AIL, 396 


140, —______________ Notice by por 
session of widow of her eight to maintenance—Sale 
of family property to discharge previous mortgage. 
= Tmmoveable property of а joint Hindu family was 
sold by a member of the family and his two sons to 
the plaintiff, and the purchase-money was expended 
in redeeming а mortgage. The character of the 
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5. RIGHT TO MAINTENANCE—continued. 


mortgage-debt was not shown, In a suit by the 
plaintiff for possession it appeared that the property 
in question had been in the exclusive posscssion of 
another member of the family, and after his death 
in that of his widow, for more than 26 years ; and 
that neither of them had concurred in the sale to the 
plaintiff ; it was also found that the widow was entitled 
to possession on account of maintenance. Held 
that the separate possession of the widow was notice 
to the plaintiff of her interest in the land, and that 
he was not entitled to defeat it, IMAM г, BALAMMA 
(LL R., 12 Mad., 384 
141, — — ——  — —  — Charge on hus- 
band’s estate—Bont fide purchaser for ralue with- 
out otice.—The maintenance of в Hindu widow is 
not, until it is fixed and charged on her deceased 
husband's estato by a decree or by agreement, а 
charge on such estate which can be enforcod against 
в bond fide purchaser of such. estate for value with- 
out notice. When the maintenance of a Hindu 
widow has been expressly charged on her husband's 
estate, a portion of such estate will be liable to such 
charge in the hands of & purchaser, even if it be 
shown that the heirs to such estate have retained 
enough of it to mect such charge ; but such estate 
will not be liable if На transfer has taken place to 
satisfy a claim for which it is liable under Hindu 
law, and which under that law takes precedence of 
a claim of maintenance. SHAM Lat e. BANNA 
[L L. R., 4 All, 296 
149, ——— Charge for, on 
ancestral property—Liability of purchaser for 
arrears of maintenance —A decree obtained Був 
Hindu widow for maintenance directed that certain 
ancestral property, which D and S had purchased, 
should be liable in their hands for the payment of 
the maintenance allowance. Held that the widow 
was not entitled, by virtue of such decree, to recover 
arrears of the allowance from D and 8 personally, 
after such property had left their hands, DHARAM 
CHAND v. JANKI . ТІВ, АЦ, 389 


143. ---- --— Property sold 
im ezeoution of decree for maintenamce— Subse- 
quent suit to recover maintenance, and to follow 
property in hands of auction-purchaser.—A Hindu 
widow's right to recover maintenance is subject to 
the right of в purchaser of а portion of the family 
estate for validconsideration. 4 obtained а personal 
decree against B for maintenance; at the sale in 
execution of this decree в portion of the family 
property was sold and purchased by C. АЁ this sale 
the widow gave notice that she claimed a right to 
recover maintenance from the family property. In 
a subsequent suit by 4 against В and C to recover 
arrears of maintenance, 4 sought to follow the pro- 
perty inthe hands of C. Held that the fact of such 
notice being given at the time of the auction-sale 
would not affect the rights of the auctiou-purchaser 
C, he having purchased at an auction-sale held under 
& decree obtained in satisfaction of a valid family 
debt. Soogsa Koer v. Хати Вокви SINGH 

С. L. R., 11 Calc., 102 
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5. RIGHT TO MAINTENANCE—continued. 
144.— — — — — — — Maintenance, 
Right to, out of confiscated property.—A Hindu 
widow held not entitled to maintenance out of pro- 
perty belonging to her husband which had become 
forfeited to Government on bis conviction for rebel- 


lion. GuxGA Ваве v. Ноо 
[2 Ind. Jur, N. 5., 124 
(0) Wire. 
145. Wife's right to main- 


tenance — Separate maintenance — Ground for 
living apart from hushand.—Although by Hindu E 
a husband is bound to maintain his wife, she is not 
entitled to в separate maintenance from him unless 
she proves that, by reason of his misconduct or by h 
refusal to maintain her in his own place of residence 
or other justifying cause, she is compelled to live 
apart from him. SIDLINGAPA v. SIDAVA 
С.І. R., 2 Bom., 634 
————— — Wife leaving 
house without sanction,— Under the Hindu 
ife who, without her husband's sanction, 
to live with her own family has no right 
maintenance from her husband. KULLYANES- 
SUREE DEBER v. DWARKANATR SURMA 
[6 W. R., 116 
147, —- 5 Wife learing - 
hushand’s house without objection —Where a Hindu 
wife had left her husband's louse and carried on an 
independent calling, and the husband did not object 
to the calling or give her notice to return,—Held 
that, as she was desirous of returning and the hus- 
band declined to maintain her, she was entitled to 


maintenance. NITYB LAHA г, SOONDAREE Dassen 
[9 W. R., 
148. Deed of separa- 


tion—Agreement for separate residence and main: 
tenance — Consideration — Right to enforce such 
agreement.— Where, by a registered deed executed by 
the defendant in favour of the plaintiff, hia wife, after 
reciting certain quarrels and disagreements, попе 
of which indicated such в condition of affairs as - 
would warmnt the wife under the Hindu law m 
claiming в separate residenco and maintenance from 
her husband, he promised to pay her for a separate 
residence and maintenance. Held, in a ut for 
arrears of maintenance, that there was no considera- 
tion moving from the wife; it was a mere voluntary 
armngemeuton the part of the husband, aud not 
enforceable by suit. RAJLUKHY Раев т. Вноот. 
матн Mooxr is . — . — . 40. W. М. 488 
149. Husband’ 
second marriage А Hindu wife is n9 не 
to maintenance if she leaves her husband without 
justifying cause. — The hushaud’s marrying a 
second wife is not such justifying cause, Where 
therefore, в Hindu husband married a second wife and 
his first wife thereupon left him,— Held that the first 
wife had no implied authority to borrow money for 
her support. VIBASYAMI CHEPTI v, APTASUAMI 
CnxrTTI . . " ` . 1 Mad, 875 
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5. RIGHT TO MAINTENANCE—continued. 

150. — — —— Wife com 
pelled fo leave husband's house ст account of mis- 
conduct of Пиз ind.—A Hindu kept a Mahomedan 
mistress, and by such conduct compelled his wife 
under her religious feelings to leave her house. She 
went and resided with her mother and coutinued 
tolive in chastity. Held the husband was bound 
to give maintenance to his wife, Lata GOBIND 
Prasan v. рогтат BATTI 

(6 B. L. R., Ap, 85: 14 W. R., 461 


15. Justification 
for wife leaving husband— Unkindness or neglect— 
Cruelty—Criminal Procedure Code, 1872, s. 536.— 
‘Under Hindu law, mere unkindncss or neglect short 
of cruelty would not bea sufficient justification for a 
wife in leaving her husband's house. Reference 
being had to the first Code of Criminal Procedure 
(XXV of 1861) and to the existing Code (X of 1872), 
в, 536, unless a husband refuses to maintain his wife 
в house, or hus been guilty of acts of cruelty 
which would justify her in leaving hi 
she is not entitled to maintenance while living apart 
from her husband, SrrANATH MOOKERJEE v, HAIMA- 
вотту DABER . " В . 24 W. R., 377 

158. = Wife leaving 
her husband's. protection—Cruelty of husband.—A 
Hindu wife is justified in leaving her husband's 
protection, and is entitled to separate maintenance 
from his income, when he habitually treats her with 
cruelty and such violence as to create the most serious 
apprehension for her personal safety. Sitanath 
Mookerjee v. Haimabulty Dalee, 24 W. R., 377, 
referredto. MATANGINI DASI v. JOGENDRA CHUNDER 
Мимлок . L L. R., 19 Calc., 84 


153. ——— — Adulteress 
living apart from her husband.—A Hindu adultercss 
living apart from her husband cannot recover main- 
tenance from him so long as the adultery is uncon- 
doned. IntaTa Savarut v, ILLATA NARAYAN NAM- 
вы . . . .  .  1Mad, 372 


154, — — — — — å woman di- 
yorced for adultery who had continued in adultery 
during her husband's life, aud in unchastity after 
his death, is not entitled to maintenance out of the 

roperty of her deceased husband according to Hindu 

м. MUTTAMMAL г, KAMAKSHY AMMAL 

Mad., 337 

155. — — ——— Wife’sright of 
mainlenance among Sudras—Continued unchastity 
and misconduct.—In 1887, в suit was instituted 
against a Sudra by his wife, and a decree was passed 
for her maintenance. The judgment-debtor now 
sued to have that decree set aside, alleging that his 
wife had since committed adultery and given birth to 
am illegitimate child. The wife denied the adultery 
and stated that her husbind had become reconciled 
to her, and that her child was legitimate. It was 
found that the plaintiff's case was established, and 
that the defendant's misconduct had been recent, 
open, and continuous. Held that the decree in the 
Previous suit should be wet aside, and that the 
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5. RIGHT TO MAINTENANCE - continued. 


defendant was not entitled tò а bare maintenance. 
Quere—Whether apart from the other circum: 
stances in the case, the fact of Laving given birth to 
an illegitimate child w: uld have constituted а bar to 

chim to bare maintenance, — KANDASAMI 
Pure Мовсолммль . LL, R. 19 Mad. 6 


Aliyasantana 
of husband to maintain wife.—A 
nember of a family governed by the 
Aliynsantana of law, living apart from the 
family with her hushand, is not entitled to a separate 
allowance for maiutenance out of the income of the 
family property, Sem//e— The husband is hound to 
maintain his wife out of his self-acquired means so 


long as she continues to live with him. Sussv 
Heoavie.Toxcu — . . . & Mad, 196 
187. er = Sagai wife 


Marriage, Validity of.— Quere—Whether а Sagai 
wife is entitled to maintenance, Уновноо SAHOO 
e. Juropa Ков — . 17 W. R., 280 


-- - B Daughters 
right— Residence— Marriage expenses—Hindu em- 
bracing Makomedanism.—J, в Hindu, embraced the 
Mabomedan religion aud married a Mahomedan 
woman whom he took to live with him. Ас the 
time of his conversion he had a Hindu wife, who, 
together with her minor daughter, now instituted a 
suit against him, praying (1) for an allowance by 
way of mainteuauce ; (2) that the allowance might be 
fixed as в charge on specific property belonging 
to the defendant; (3) for an order compelling the 
defendant to provide the plaintiffs with a separate 
house for their residence; and (4) that а sum of 
4,000 might be awarded to them to defray the 
marriage expenses of the minor plaintiff. eld that 
the defendant onght not to be compelled to provide 
residence for the plaintiffs, inasmuch as the allowance 
awarded to them should cover all such expenses as 
maintenance aud house-rent, and that the claim of 
4,000 for the mjnor plaintiff's marriage expenses 
should be rejected ; since it was not shown that any 
marriage expenses had been incurred or were at pre- 
sent required for her, and since if she lived to reach 
в marriageable age, the matter would then be in the 
hands of her guardian. Held, further, that the 
right of the wife and daughter to be maintained out 
of the husband's and father’s property was undoubted, 
and that, when the Court has made an order directing 
a sum to be paid by way of maintenance, it has 
undonbtedly the power to ensure the enforcement of 
its order, and this could best be done by fixing the 
allowance to bea charge on specific property. Jamna 
v. Machul Sahu, I. І. Ry 2 Ally 815; Rama- 
bai v. Trimbak Ganesh Desai, 9 Bom., 283; Sham 
Lal v. Banna, І. L. R, 4 All. 296; and Maha- 
lakshamma Garu v. Venkatacatnamma Garu, 1. L. 
R., 6 Mad., 83, referred to. MAxSuA Dent r, JIWAN 
Mito 6 6 + I. L. R., 6 All, 617 

о — Woman lirim 
in adulter — Right to maintenance from paramour. 
—A woman living in adultery formed a temporary 
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5. RIGHT ТО MAINTENANCE—coneluded. 
connexion with а man by whom she had ason, Held 
that she could not maintain в suit for maintenance 
against her paramour, SIKEI г. VENCATASAMY 
ботов. . . . > 8 М4. 144 

160. ———————————— Woman mar 
rying again im lifetime of husband—Right to 
mainlenance.— Among the Sompara Brahmins a 
Widow who has re-married in the lifetime of her first 
husband without his consent cannot be regarded as 
the lawful wife of her second husband, but she is 


entitled to maintenance as his concubine, KHEMKOR 
e. Umra SmawxAR Ваксннов . 10 Bom., 381 
161. — Charge on huse 


band's estate—Transfor of estate for payment of 
debte-—The bond fide purchaser for value of the 
estate of a Hindu husband, sold in order to satisfy 
the husband's debts, doos not take such estate subject 
to the wife's maintenance, even if such maintenance 
is fixed and charged on the estate. Jamna v. 
Machul Sahu, І. L. В. 2 All, 815, and Sham 
Lal v. Banna, I. І. Вы 4 All., 296, referred to. 
бов ратар с. Kaunsma . LL. В, 5 All, 367 


162. Right of 
maintenance against purchaser at sale for pay- 
ment of family debt.— Though the maintenance of 
wife and children may in certain circumstances bi 
charge on the hueband's property as against a pur- 
chaser, it is not so in a case in which the sale took 
place in payment of a family debt which it was the 
primary ‘duty of the head of the family to pay. 

'ATOHIABAMMAL ©. GOPALAKRISHNA 

[L L. R., 2 Mad, 126 
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1. INFANT MARRIAGE, THEORY OP . + 3670 
2. RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT . . B B + 8670 
8. BETROTHAL . . . . 
4. CEREMONIES . . . . ++ 8676 
5. VALIDITY OR OTHERWISE ОР MAR- 
RAGE И ae 
6. EVIDENCE дв TO, AND PROOF OF, MAB- 
BIAGE . . . B . 8682 
7. LEGITIMAOY OP CHILDREN 
8. RESTRAINT ON, ов DISSOLUTION OP, 
MARRIAGE . . . ` . 3683 
See DIVORCE Аст, в. 7. 
[L L. В.,17 Mad., 235 


See Cases сирвв Hipu Law—Custom 
— MARRIAGE. 

See Нлиро Law—GvARDIAN—RIGRT OF 
GUARDIANSHIP . . 98 W. R, 178 

(I. L. E., 1 AlL, 549 

LL. R., 13 Bom., 110 
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See Саввв сховв HINDU LAw—INHERIT- 
ANCE—DIVESTING OP, EXCLUSION FROM, 
AND FORPEITURE ОР, ІХНЕВІТАНОВ— 
MARRIAGE. 


See Нихро LAw—STRIDHAN—DESCRIP- 
TION AND DEVOLUTION OP STRIDHAN. 


(I. L. R., 25 Calc., 356 


See Cases тхркв Hou Law—Wmow 
—DISQUALIPICATION—RBE-MARBIAGE, 


1. INFANT MARRIAGE, THEORY OF. 


1. ——— - Infant marriagos—Presump- 
tion of age—Age of discretion.— The foundation for 
infant marriages among Hindus is the religious obli- 
ga'ion which is suppesed to lie on parents to provide 
for a daughter, so som as she is matura riro, в huse 
band capable of procreating children; the custom 
being that, when that period arrives, the infant wife 
permanently quits her father’s house, to which she 
had returned after the celebration of the marriage 
ceremony, for that of her husband. The presumption, 
therefore, is that the husband, when called upon 
to receive his wife for permanent cohabitation, has 
attained the full age of adolescence, and also the age 
which the law fixes as that of discretion. —JUMOONA 
Dassya v. BAMASUNDARI DASSYA 

[L L. В. 1 Calc., 289 ; 25 W. R., 235 
L. R., 3 L A, 72 


2. BIGHT TO GIVE IN MARRIAGE, AND 
CONSENT. 


2. Right of giving away daugh- 
ter in marriage—Delegation of authority.— 
‘Though by the Hindu law no one but the father, while 
he is alive, can give his dauzhter in marriage, yet the 
father can delegate his authority to another. Go- 
LAMEE GOPER GHOSE с. JUGGESSUR GHOSE 

[3 W. R., 198 

8. wardian of 
daughters.—The plaintiff, the divided brother of 
the defendant's deceased husband, sued to obtein 
a declaration of his independent legal right to betroth 
the infant daughters of his deceased brother by the 
defendant to persons of his own choosing withont the 
interference of the defendant, and of her obligation to 
accept any persons whom he might select and provide 
for the celebration of their marriages. Held that the 
exclusive right sought to be enforced by the plaintiff 
was not warranted by Hindu law, apart from the legal 
position and rights of the defendant as the guardian 
of her daughters and possessor of her husband's pro- 
perty, which, however, presented still stronger grounds 
of objection to the plaintiff's claim. NAMASEVAYAM. 
PILLAY e. ANNAMMI UMMAL , 4 Mad, 339 

4. Consent of guardian to шаг. 
riage—Effect of want of consent. The want of 
a guardian's consent will not invalidate в marriage 
otherwise legally contracted and performed with 
the necessary ceremonies. MUDOOSOODUN MOOXER- 
вв e. JaADUB Сиснрев Влмввзнл . 8 W., R, 194 
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2. RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT- continued. 

5. — Marriage. of а 
girl without her father’s consent—Hushand and 
swife—Suit by the father to declare such marriage 
void—Factum ealet.—The plaintiff, a Hindu father, 
sued for a declaration that the marriage of his daugh- 
der, which had been cclebmted by his wife without 
his consent, waa null and void. Tt appeared that the 
Plaintiff had for abut cight years voluntarily given 
up residence with his wife and daughters, and that he 
had several times been requested by his wife to get 
their daughter, aged eleven years, married, but had 
neglected to do во. The plaintiffs wife accordingly, 
having procured a euitable husband for their daughter, 

he intended marriage; but 
proving the course taken by 
obtained an injunction rese 
lcbrating the marriage. The 
гав solenmized with due cerc- 


factum valet, 
Hindu law-te; 


ars, merely attempted to 
ny regard to her intercsts, 
of annoying the mother, from 


"табий by a father to 
Their. daughter in 
he Plaintiff and Р, 
Wd вой wife bel 
DG together in t 
live’ p, father, 
aghter А 
dm jntift was convicted of thoft, and sentenced to two 
Fears’ imprvcnment. At the end of his term of 
Toprisonment he did not return to live with his father- 
inlaw ee aoe (9 reside in his own father’s house, 
ero im 1884 he requested his wife Z to join him 
Tigh their daughter S. R refuscd, and she and 5 cou- 
pitied to live in the house of the first defendant, her 


The plaintiff ui 3 г 
г. ft then married a second wife, 
vember 1885, S having attained nine years of 


У 5 
gan BEC 0 which it is customary for Prabhus to 
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2. RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT continued. 
seck husbands for their daughters—demanded his 
daughter S from the defendants, who, however, ге 
fused to deliver the girl to the plaintiff. Iu May 
1855, the plaintiff filed this suit against the defen- 
dants, complaining that they were about to have bis 
daughter 5 married to her cousin without his (the 
plaintiff's) consent, He prayed that he might be de- 
clared entitled to the custody of his daughter, and for 
junction against her marriage without his con- 
On tiling this suit, he obtained в rule nisi for 
an injunction against the defendants. Held that, 
pending the hearing of this suit, he;was entitled to the 
injunction asked for. NANABHAI GANPATRAY DXAI- 
BYAYAN с. JANARDHAN VASUDEV 
[L L. R., 12 Bom., ПО 
T. ——— — — — — — —. Alleged improper 
marriage of minor threatened pending applica- 
tion for guardianship Injunction against person 
not porty to application and out of jurisdic 
Guardian and Wards Act (VIII of 1890), вв. 11, 
12—Ciril Procedure Code (Act XIV of 1882), 
а. 622,— During the pendency of an application for 
guardianship of a minor girl, it was alleged on behalf 
of the applicant, the mother, that an improper mare 
riage of the girl was poing to be performed by the 
father, and au injunction was prayed for to restrain 
various persons (including the present petitioner, who 
was not a party to the proceeding) from marrying 
or allowing the marriage of the minor. The lower 
Court had granted the injunction. Held that s. 19 
of the Guardian and Wards Act authorizes the Court 
to make such order for the temporary protection of the 
person of the minor as it thinks proper, and this 
power is not excreisenble only after the production of 
the minor, Held, further, that the mere fact that a 
person resides outside the jurisdiction of the Court is 
not per se sufficient to prevent the Court frum grant- 
ing an injunction to restrain him from committing an 
act in а сазе such as the present. Held also that 
this was not a case in which the High Court ought to 
interfere under s. 622, Civil Procedure Code. Ha- 
BENDRA NATH Coowbuvay v. DBINDA RANI Dasst 


[2 C. W. N., 521 


8 Marriage of a girl 
without her father’s cousent— Suit by father to hare 
marriage declared void—Factum valet — A pplicabi- 
lity of the doctrine to marriage—Under| the Hindu 
law, a duly solemnized marriage cannct be всё aside in 
the absence of fraud or force on the ground that the 
father did not give his consent to the marriage. The 
texts relating to the eligibility of persons who can 
claim the right of giving в girl in marringe are 
directory, and not mandatory. MULCHAND KUBER e, 
Buvpui LL, R., 22 Bom. 812 


—— -- — Guardianshi p— 
Paternal relatives Their authority to give a girl 
in marriage—Civil Coura jurisdiction to interfere 
with this authorily.—The general authority, failing 
the father, of the paternal relatives to dispose of a girl 
in marriage is recognized by the Hindu law as а part 
| of the guardianship which is correlative as a right 
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3. RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT —conciuded. 


and a duty to her dependence both as a female ai 
an infant. But those who seek the aid of the Civil 
Courts, in order to give effect to this authority, may 
not improperly be put upon terms which may ap- 
pear necessary in order to prevent the anthority from 
being abused to the injury of the infant. Where 
father or mother is the guardian, the intervention of 
a law Court can seldom Be necessary or desirable. 
In tho case of very gross misconduct and disregard of 
paternal duty, the Court may interfere even in the 
case of a father. A Hindu died, leaving a widow and 
an infant daughter named В. в death, his 
widow was forced, through the unkindness of her 
mother-in-law, to seck refuge at her parents’ house, 
There she died about eighteen months after her 
husbund’s death. The orphan В was then brought 
up by her maternal uncles, S and G. When B 
became ten or eleven years old, her paternal uncle 
and paternal grandmother sought, under Act IX of 
1861, to take possession of the minor B from the 
custcdy of her maternal uncles. This application 
was resisted by S and G, on the ground that the 
petitioners had no rizht to give the girl in marriage, 
and that their object was to marry the girl to an 
old Bhatia in Bombay for в large sum of money. 
The Court found that several Bhatia girls of 
Dharangaon, where tho parties resided, had of late 
been married to old Bhatias in Bombay, the girls’ 
relatives receiving large sums of money, And as the 
girl had never lived with the petitimers, the Court 
ordered that she should, for the present, continue to 
live with her maternal uncles until the petitioners 
found a suitable husband for her, to be approved by 
the Court. Of the persons selected by t onera, 
one was approved by the Court, H sident 
of Vaizapur, a town in the Nizam's dominions. The 
Court passed an order authorizing the petitioners 
to give the girl in marriage to this person, 
and directing the girl to be made over into 
the petitioner's custody а month before the day fixed 
for the marriage. Agninst this order S and @ ap- 
pealed to the High Court. Held that the petitioners, 
as paternal relatives of the girl, had, under the 
Hindu law, в preferential right to dispose of the 
girl in marriage ; but as they liad never taken care of 
the girl, it was necessary, in the interests of the 
minor, to put them upon terms to prevent the possibi- 
lity of their abusing their authority to the minor's 
prejudice. Held also that the girl shonld not 
be married to а person living in foreign territory, as 
the effect of marriage with such a person would be to 
place the minor beyond the protection of the Court in 
British India. He/d also that the girl ought not to 
be forced into marrying a person whom she did not 

like, SHRIDHAR е. HIRALAL VITHAL 
[L L. R., 12 Bom., 480 

3. BETROTHAL. 

10. — —— — Betrothal how far treated 
as marriage.—Semb/e—That according to Hindu 
law, a betrothal is not to he treated as an actual and 


completo marriage. Омр KIKA v. NAGINDAS 
NAROTUMDAS „ . + 7 Bom, О. C., 122 


DIGEST OF CASES. 
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Nor dow it by 
Hindu law amount to a binding irrevocable contract 
of which в Court wonld give specific performance, 
IN THE MATTER OP GUNPUT NARAIN SING 

[L L. R., 1 Calc., 74 


бохгот NARAIN SINGH v, RAJANI KOER 
[24 W. R., 207 


12. — — — — Betrothal, Suit to enforce— 
Ceremonies of befrothal.— The plaintiff, on behalf of 
her infant son, sued the father and guardian of 
М В ќо recover possession of M B, alleging that 
М В had been betrothed to her son, and that, under 
the Hindu law, betrothiment was the same as mnrringe 
and could not be repudiated, and that the defendant 
had, on demand, refused to giveup M В. ‘The defene 
dant pleaded, inter alid, that the betrothment had 
been repudiated, as the family to which the plaintiff 
belonged were guilty of female infanticide, and that 
it would be illegal, under the Hindu law, to enter 
into relationship with it. Meld that, as according to 
Hindu law a betrothment is effected by the bride 
and bridegroom walking seven steps hand in hand 
during a particular recital, and the contract is 
perfected upon their arriving at the seventh step, and 
may be enforced by the husband on completion of 
the time, and as the evidence adduced did not show, 
nor was it alleged or pretended, that any betrothment 
had been effected or perfected in the way above de- 
scribed, the suit was unmaintainable. NOWBUT SINGH. 
v. Lap Ков . . . . 6N.W.,102 


18. --... --—. Breach of promise of mar- 
riage— Reciprocal contingent contract — Damages 
—Upariyaman—Halai Bhatia caste.—The plain- 
tiffs alleged that by а written cement, dated 
the 18th March 1882, the first defendunt and her 
deccased son L agreed that the second defendant А, 
who was the daughter of the first defendant, should 
be given in marriage to the second plaintiff, who 
was the son of plaintiff No. 1; aud that the betrothal 
of these two persons 0 к place accordingly. "The 
agreement was executed by the said Z, as eldest male 
member of his family, in the name of his deceased 
father. In pursuance of this agreement, the plain- 
tiffs paid to the first defendant R700 as upariyaman, 
and they presented K with ornaments and clothes of 
considerable value. The plaintiffs complained that 
the first defendant subsequently refused to carry out 
the contract of marriage, aud had married her 
daughter & (defendant No. 2) to another person. 
‘They claimed in this suit to recover the ornaments and 
clothes, together with the #t700 paid to the first 
defendant as upariyaman and 210,000 as damages, 
"The first defendant was sued both in her personal 
capacity and. as heir and legal representative of her 
son L. The first defendant pleaded that neither she 
nor the second defendant were bonnd by the hetrthal 
agreement, as they were not parties to it; that the 
contract bad been a contingent contract, inasmuch 
us her son Z had agieed to give А (defendant, No. 2) 
iu marriage to the second plaintiff only on condition 
that he (С) should obtain in marriage U, the daughter 
of the third plaintiff, and that Z and U were ac- 
cordingly betrothed, that L had died in 1884, and 
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that the contract had been thereby determined ; that 
she bud been willing to rene nd had proposed 
that а younger son of те (J) should be accepted ва 
the husband of U, but that the plaintiff had declined 
this offer. In proof of her allegation that the 
contract was a reciprocal contingent contract, the 
first defendant relied upon the following clause in 
the agreement: At the time when the marriazes 
are to take place the marriages of the two girls 
are to be performed together. When yon sball give 
your daughter in marriage, I alo am at the same 
time to give my daughter in marriage” Meld that 
the agreement of betrothal was not a reciprocal 
contingent contract ; and that the first defendant had 
committed а breach of the agreement by not giving 
her daughter К in marriage to the second plaintiff ; 
aud that the plaiutiffs were entitled to recover from 
the first defendant the value of the ornaments and 
the #700 paid by the plaintiffs ns upariyaman 
together with R600 damages for the breach of con- 
tract. The second defendant, being a minor, was held 
uot liable, and the suit as against her was diswissed, 
Must THAKERSEY e. GOMTI 

[I. L. R., 11 Bom., 419 


14. — — — Suit against father of be- 
trothed girl to have betrothal declared void 
and for damages for breach of contract— 
Contract of marriage—Kapole Bania caste 
The plaintiff, who had been betrothed to the def 
dant’s daughter K, sucd for a declaration that, unless 
the defendant was willing that the marriage should be 
performed before the expiration of the month of 
Baisakh 1952 (May-June 1896), the contract for the 
marriage should no longer be binding on the plaintiff, 
and that the betrothal was void, and for 25,000 
damages for breach of the contract of betrothal and 
marriage, The defendant pleaded that his daughter 
K was not willing to marry the plaintiff within the 

iod mentioned, and that he had no right to force 
is daughter against her will. At the trial K stated 
that she was unwilling to be married for three or four 
years. The Court found that in the Kapole Ваша 
caste, to which the partics belonged, marriages ordi- 
narily took place when the bride was between twelve 
and fifteen years of age, А was bern on the 2nd May 
1881, so that she was nearly fifteen at the date of 
suit (16th January 1896). Before filing the suit, 
the plaintiff had called upon her and the defendant 
(her father) to tix а date for the marriage, but the 
defendant had declined to do so on the ground that 
his daughter did not wish to marry at that time, and 
that he would not force her to marry against her 
will, Held that the plaintiff was entitled to the 
declaration prayed for. The marriage of Hindu 
children is a contract made by the parents, and the 
children themselves exercise no volition. This is 
equally true of betrothal, and there № no implied 
condition that fulfilment of the contract depends on 
the willingness of the girl at the time of marriage. 
It was contended that plaintiff could not obtain 
damages; that defendant had not broken the contract, 
the plaint assuming that the contract of betrothal was 
still in force, and the defendant having a locus pani- 
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fentiæ until Baisakh 1952. Held that the plain- 
tiff was entitled to damages. There was practicall 
a repudiation of the betrothal. The plaintiffs will. 
ingness to marry X at any time before the end of 
Baisakh did not disentitle him to damages, soci 

that A had declared her unwillingness to be ‘ariel 
1o plaintiff then, and the defendant had declared that 
he could not compel her to change her mind. 
Риввнотлмрав TRIDHOVANDAS e. PURSHOTAMDAS 


MANGALDAS . . L L. R., 21 Bom., 25 
4. CEREMONIES. 


15. ———— Boring of the ears—Neces- 
sary ceremonies—Sudras.—The boring of the ears is 
not oue of the ten initiatory ceremonies of marriage ; 
it is unnecessary even for a twice-born Hindu : andall 
ceremonies except that of marriage are dispensed with 
in the case of Sudras, MONEEMOTHONATH Day v. 
Асвноотозн DEY 1 Ind. Jur, О. 8., 94 

16. — ———— Ceremony of rasee bibaho 
Сизот, The question whether the ceremony of 
rasee bibaho was а part of the marriage ceremony 
during the continuance of which gifts tothe bride 
came under the denomination of yantaks, was held 
in this case to depend on the custom of the district 
in the caste to which the parties belonged. Вівтоо 
PERSHAD BURBAL г. RADHA SoONDUR NATH 

{16 W. R., 304 


of conjugal rights 
nt of lawful guardian—Presumption of 
ity of marriage—Non-performance of cere- 
The ceremony of nandimukh or bridhi- 
shradh is not an essential of Hindu i 
would the want of cousent by the lawful guardian 
necessarily invalidate such marriage. Ina 
restitution of conjugal rights the fact of the bra 
tion of marriage having been established, the presump. 
tion, in the absence of anything to the contrary, is 
that all the necessary ceremonies have been complied 
with, BkINDABUN CHUNDEA KURMOKAR v. CHUN- 
DRA KURMOKAR . LLR, 140 


16 
Marriage—Consummation.— According 
law, в marriage betweon Brahmans is binding, al- 
thongh the consummation ceremony or consumma- 
tion never takes place. ADMINIETRATOR GENERAL, 
MADRAS г. ANANDACHARI © Маа, 466 
19. - [eren marriage, Noces- 
sary ceremonies for.—In order to constitute а 
valid marriage in Gandbarva form, nuptial rites 
are essential, BRINDAVANA г. RADHAMANT 
(LLB, 18 Mad., 72 
20. Presumption as to comple- 
tion of marriage ceremonies.—If there is 
sutlicient evidence to prove the performance of some of 
the ceremonies usually observed on the occasion ef a 
marriage, а presumption is always to be drawn thes 
they were duly completed until the contrary is shown. 
Bai Огтал v. Mott Kasson 
(LL. R., 22 Bom., 509 
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91. — — —— Marriage between persons 
of different castes—Custom.—The general Hindu 
law being against а marriage between persons of dis- 
tinct castes (e.g, Domes and Harees), local custom 
ean alone sanction it, MELARAM NUDIAL e. Ти. 

. . 9 W.R.659 


med by any special custom, and mo 
presumption in favour of the validity of such в 
marriage can be made, although long cohabitation has 
existed between the parties. Per MABEBY, J.— 
Quare— Whether there is any legal restriction upon 
such a marriage. NARAIN DHARA ©. RAKHAL GAIN 
[L L. R., 1 Calc., 1: 23 W. R., 884 

23. — ——— Marriage of widow with 
husband's brother—Jaís in North-Western 
Provinces.—Among the Jats of the North-Western 
Provinces, kurso durceehs, or the marriage of в 
widow with the brother of в deceased husband, is 
common and is recognized as lawful, and the children 
of such marriage аго legitimate and entitled to inherit 
an equal share of the estate of their father as his 
other sons. POORUNMULL v. TOOLSEE de 


Agra, 850 
24. — — — Marriage with daughter of 
wife's sister.— А marriage between а Hindu and 


the daughter of his wife's sister is valid. RaGa- 
VENDEA Rav v. JAYARAM RAU 
[L L. R., 20 Mad., 988 
25. —— —— Inter-marriage between 
persons of different sections ofthe Sudra 
caste, dity of.— There is nothing in Hindu 
law ting marriages between persons belonging 
to different sections or sub-divisions of the Sudra caste. 
Narain Dhara v. Rakhal Gain, I. L. By 1 Cale, 1; 
Inderun Nalungypooly Tater v. Bamasammy 
Talarer, 13 Moore's I. А. 141; and Ramamani 
Ammal v. Kulanthai Natchiar, 14 Moore's I. A., 
346, referred to. UPOMA KUCHAIN r. BHOLARAM 
Davai . . . LL. В. 15 Calc., 708 


26. Marriage between members 
of different sects of Lingayete—Burden of 
proof of invwlidity of marriage-—Aecording to the 
Lingayct religion, as well as according to Hindu law, 
marriages between members of diffcrent sects of the 
Lingayets are not illegal, aud where it is alleged that 
such a marriage is invalid, the onus lios upon the 
persons making such allegation, of proving that such 
marriage is prohibited by immemorial custom. 
Faxmeavpa v. Gawor . L L. E, 23 Bom., 977 


27. Brahmin bride given in 
marriage by her mother without her father’s 
consent Injunction —A „Vaishnava, Brahmin 
irl was given to the plaintiff in marriage by ber 
er without the consent of her father, who кум 

ently repudiated the marriage. It appear t 
Te mother falsely informed the Brahmin, who solemn- 
zed the marriage, that the father had consented to 
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it. Held that the plaintiff was entitled to a declara- 
tion that the marriage was valid and to an injunction 
restraining the parents from marrying the bride te 
any опе сїзе. VENKATACHARYULU г. RANGACHABY- 
т. . . . LL.R. 14 Mad, 316 


98. — — — Marriage without consent 
of the father of the girl.—Under the Hindu law, 
if a girl is given in marriage by her mother and all 
the necessary rites are duly performed, and there is 
no question of force or fraud aud по other legal im- 
pediment to the marriage, the marriage will not be 
invalid, merely because the consent of the girl's father 
has not been obtained. Baee Rulyat У. Jey Chund 
Kewul, 1 Morley’s Dig. 181, and Venkatacharyule 
v. Bangacharyulu, I. L. Ry 14 Mad., 316, referred 
to. GHAZI v. SUKRU L L. R., 19 All, 515 


39. — — — Conditional marriage — 
Restitution of conjugal rights— Husband and wife 
—Kudwa Kunbi caste—Custom -Publie policy.— 
The plaintiff, a member of the Kndwa Kunbi caste, 
sued in 1890 for restitution of conjugal rights, alleg- 
ing that he had been married to the first defendant in 
1927 (1870). The defendantsalleged that at the date 
of the marriage the parties were only a mouth old 
that the marriage was a sats (exchange) marriage, 
and that by the contract the plaintiff's father was 
bound, as a condition of his obtaining the second defen- 
daut's daughter for his son, to provide a girl to be 
married to the second defendant's son. They alleged 
that such conditional marriages were в custom of the 
caste, and they denied that the condition had been 
performed by the plaintiff's futher, ‘They further 
alleged that in 1986 (1879) the plaintifi’s father, 
finding that he could not perform the condition, had 
passed в release (the plaintiff himeclf then being в 
minor) to defendant No. 2 (the fathor of defeudant 
No. 1) giving up all claims to defendant Хо, 1; that 
a dispute having subsequently arisen after the plan: 
tiff bad attained his majority, the matter was referred 
to the members of the caste, who decided that within 
a certain fixed time the plaintiff should provide girl 
for the son of defendant No. 2, and that, on the plain- 
tiff failing to do so, the marriage was dissolved. 
The Court found that by the custom of the caste 
the marriage in 1927 (1870) between the plain- 
tiff and defendant No. 1 was only a conditional 
marriage; that the release of 1936 (1879) operated to 
cancel the marriage, and that in any case the plaintiff's 
failure to find a girl for the second defendant's son, in 
accordance with the decision of the caste, dissolved 
the marriage. Held that the plaintiff had not 
established his right to the rostitution of defendant 
No. 1 as his wife. Tho alleged custom was not cou- 
trary to public policy. According to the custom 
relied on, there was no complete and oinding marri 
within the intention of the parenta of the parties alt 
though the ordinary religious ceromonies were per- 
formed, Such а trausaction could not be regarded ae 
immoral from апу point of view, The Hiudu law 
leaves it entirely to the parents to marry thcir daugh- 
ters, and although, according to tho strict Brahminical 
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law, в marriage is complete when the religious cere- 
mony has been performed, there would scem to be no 
sufficient rcason for refusing to recognize a custom, at 
any rate among the lower castes, by which such tra) 
actions, rendered necessary by the paucity of women 
in the caste, although performed. with religious ceres 
movies, arc still regarded by the parents on both sides. 
as incomplete and conditional marriages, Bar Совт 
е, Parel Porsuorram BRUDAR 

[L L. R., 17 Bom., 400 


30. Marriage of a minor in 
disobedience of Courts order— Doctrine of 
‚Лет calet Guardian and Wards Act (VIII of 
1890), s. 24—Court’s power to make order as io 
marriage of minor.—A Hindu widow, who wm 
Pointed guardian of the person of her minor daughter 
cight or nine years old, married the minor in divobe- 
dience of the order of a Civil Court directing her to 
make over the minor to her paternal uncle for the 
Purpose of getting her married. Held that the prin- 
ciple of fuctum valet applied. Neither the disobes 
dience of the Court's order, nor the disregard of the 
Preferable claims of the male relations, would invali- 
datethe marriage, Quare—Whcther themarriage of 
a minor eight or nine years old can be regarded ва 
falling within the scope of s. 24 of Act VITI of 1890, 
especially when the marriage of в minor female 
terminates the power of the guardian of the'person Р 
Ват Пиза г. Mort Kansox 

(I. L. R., 22 Bom., 509 
зі. Asura form of marriage. 
Nagar Vissa Vama caste—Palu, Giring of. The 
Hindu law, at least as evidenced by usage, though it 
Permits the Asura form of marriage among the m. 
саће and servile classes, dors not prohibit to those 
classes the more approved forms of maminye, The 
form of marriage iu usc among the Nagar Vissa section 
of the Vania caste corresponds to one or other of the 
Approved forms, and not to the Asura, and the giving 
of palu docs not constitute a purchasing of the bride 
Ix rug coops op NATRIÐAT, JAIRISONDAS GOPAL. 
Das е, HARKISONDAS HULLOCRANDAR 
E. L. R., 2 Bom., 9 
за, 5 Hindus of Bhan- 
deri aud other inferior etes Азр Hats of 
the Bhandari and other inferior castes, the Asura form 
Of marriage (probably derived from а form in use 
amongst the inhabitants of Hindustan before the ine 
troduction of the Braliminical religion) is moro customs 
ary than the four approved forms of marriage, The 
Principal characteristic of the Asura form isthe giving 
by the bridegroom of dez, or à money payment, to the 
father of the bride, VIIARANGAM v. LAKSHUMAN 
[8 Bom., О. C., 244 


Marriage by “gandharp” 
— : y "g rp 
20% - Levitinaey of children. Held that a mar- 
riage by the ^ gandharp^ form is nothing more or leas 
du БУ рые, and has hecome obsolete asa form 
I cone) g the status of wife and making the 

BHAONI e. MAHARAJ SINGH 
(LL. R., 8 AlL, 738 


marriage E? 
Ofspring legitimate, 
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- Custom of Tip- 
‘According to the law and custom of marriage 
Erevailing at Tippersh, the Rajah can legitimatize his 
children born of a kachooa by going through a mar 
ringe ceremony with the mother. Assuming that no 
marriage ceremony is necessary to institute a gan- 
агр marriage, mere cohabitation, without any intent 
and mutual agreement to enter intos binding contrast 
Of marriage, is not sufficient, CHUCKRODRUJ THAKUR 
* BEER CHUNDER Joosma . . 1 W. R., 194 


35. Marriage between legiti- 
mate children of illegitimate parents Zi/e- 
gitimate children — Sudras. -According to the Hindu 
law prevalent in Madras, legitimate children of 
illegitimate parents of the Sudra caste can contract 
legal and valid marriages, The marriage between 
Persons of different sections of theSudra caste is valid 
and legal. INDERAN VALUNGYPULYTAVER ©. RAMA- 
Swany PANDIATAVER . 3 B, L, R. Р.С. 1 

[2 W. R., P. C., 41:18 Moore's 1. A., 141 

Affirming S. C. in PANDAYA TELAYER v. Ром 

TnavER . 0. 0. €. 1 Mad., 478 


38. - Pat marriage—Marriage 
among Mahratfas—Inheritance—Sons of trices 
married woman.— The custom of Pat marriage among 
the Mahrattas, and Natra amongst the inhabitants of 
Gujarat, referred to, and the authorities bearing on 
the subject considered and discussed. The sons of a 
Purarbhu (twice-married woman) by s duly-contracted 
Pat marriage,—¢.e., in accordance with the custom 
of the caste,— are legitimate, and, as to the right of 
inheritance and extent of sharcs, так on sp with 
the sons by lagna marriage. ВАНІ e. Govinpa 
waa Ts $00. + L Le Re 1 Bom, O7 


37. Polygamy—Prohibition 
against plurality of wites.—Semble—The prohibi- 
tion against в plurality of wives, save under certain 
circumstances, is merely directory, aa ‘not imperative, 

'HETTI v. APPASYAMI CHETTI 
УТВАВУАМ С 6 

88....———— Sagai marriage—Custom.— 
А man whois а member of the Hulwaee caste may 
contract a marriage in the sagai form with a widow, 
even if he has а wife living, provided, in the latter 
case, that ће ів а childless man, Quere— Whether 
в married woman may not contract a sagai marriage, 
notwithstanding that her husband is living, if the 
punchayet has examined the case, and reported that 
her husband is unable io support her. Клых 
Ситах Smaw e. Doxure BRRR 

[L L. R., 5 Calc., 899: 5 С. Г. R., 505 

39. : Bagei and Shunga mar- 
riages~ Widow re-marriage— Custom —A became 
a childless widow in the lifetime of her father. She 
afterwards contracted a Shunga marriage, and by this 
marriage she had two sous, On the death of her 
father, 4’ claim to succeed to his property as his 
heir was disputed. It having been proved that the 


-marriage of widows was customary amongst the 
| Nomosidras, the cusa to which the partis belonged, 
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— Held that such a custom was valid, and that 4 
was entitled to succeed as heir to her father, nnder 
tho Hindu law. Honey CHURN Dasa e. NIMA[ 
Cuanp Kyat 

[LL R., 10 Cale., 198 : 18 C. L. R., 207 


40. Re-marriage—Presumption of 
legality of marriage -Act XV of 1856.—L sued 
for possession of certain immoveable property as the 
widow and heiross of a Hindu, & Gaur Rajput, and 
governed by the law of the Mitakshara, alleging him 
to have been at the time of his death separate from 
the other members of his family. The suit was dis- 
missed by the lower Appellate Court on the grounds 
that the plaintiff, at the time when her connection 
with the deceased began, was the widow of one of his 
cousins; that, according to the custom of the casto, 
the marriage of в widow with a relative of her hus- 
hand was invalid ; and that consequently the plaintiff 
could not be considered the lawfully-married wife of 
the deceased, and entitled as such to the inheritance 
of his estate. Held that the plaintiff having in the 

Court given evidence to show that she was mar- 
ried to the deceased and that her two infant danghters 
were the offspring of that marriage, and looking to 
the provisions of Act XV of 1856, the presumption 

Et ity of such marriace until 


мах Kuan v, MURDAN Smo, L. R., ЗАП, 143 


aL ———— —  ———— Remarriage in 
husband’s lifetime without his consent—Sompura 
Brahmins.—Among the Sompura Brahmins a widow, 
who has re-married in the lifetime of her first hus- 
band without his consent, cannot be regarded as the 
lawful wife of her second husband, but is entitled to 
maintenance, as his concubine, from his property. 
Quare—Whether consent of her first husband would 
have rendered the second marriage valid. КнЕм- 
ков e, ОмтАВНАМКАВ Ranonnor . 10 Bom., 381 


— Lingaits—Deser- 
tion of wife.—According to custom obtaining among 
the Lingaite of South Canara, the remarriage of в 
wife deserted by her husband is valid.  VIRASAN- 
САРРА o. RUDRAPPA . L L, R., 8 Mad., 440 


48. Karao marriage —Jats— 
Right of children.—A “Karao” marriage among the 
Jata i» valid, and the offspring of such а union are 
entitled to inherit. QUEEN о. BAHADUR SINGH 

[4 N. W., 128 


44. Lodh caste 
Consent of brotherhood.—The custom of “Karao” 
marriage is prevalent among the Lodh caste, but in 
the lifetime of a wife by a regular marriage it can 
only take place with the consent of the brotherhood. 
Кивнавве с. JANARDHAN . . БМ. М. 94 
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HINDU LAW—MARRIAGE—continued. 


6, EVIDENCE AS TO, AND PROOF OF, 
MARRIAGE. 


45. ———— Evidence of marriage— 
Inference and probabilities weighed against direct 
testimony.—Upon a widow's claim for maintenance 
the question was whether the relation between ler 
and person, deceased many years before her suit, 
whom she alleged to have been her husband, had been 
the relation of marriage or of concubinage. The 
decision of this question, one way or the other, rested 
оп considerations whether the substantial testimony 
of witnesses, who gave their testimony to the fact 
of the marriage in their presence, was, or was not, 
outweighed and negatived in judicial estimation by 
the antecedent and inherent improbability that such а 
marriage, under the circumstances of the partics 
alleged to have entered into it, would have taken 
place. The oral evidenco was, however, corroborated 
by inferences drawn from several facts well estabe 
lished. The present snit жав defended by the suc- 
cessor in estate of the deceased, and it was common 
ground between this defendant and the plaintiff that 
there had been cohabitation between the deceased 
and the latter. This narrowed the effect of the con- 
dition and circumstances of the deceased at the time 
of the alleged marriage upon the question whether it 
was а fact. The ordinary criteria afforded by con. 
duct contributed but little aid to remove doubt. In 
the result, the conclusion of the Judicial Committeo 
was that the direct oral testimony had not been 
overborne, but should prevail against the improbabi- 
lity presented by the саве that such a marriage should 
have taken place. The affirmative of it was maine 
tained, and the widow’s chim allowed. LvcmMI 
Kose г. Вооно Natu Das I. L. R., 27 Calo., ӨТІ 
(L. R., 97 I. A., 

4C. W. N., 685 


7. LEGITIMACY OF CHILDREN. 


. ——-— Procreation before mar- 
riage—Legitimacy of children. —Under Hindu law, 
it is not necessary, in order to render a child legiti- 
mate, that the procreation as well as the birth should 
take place after marriage. OOLAGAPPA СНЕТТ v. 
ARBUTHNOT. COLLECTOR ор TRICHINOPOLY r. LE- 


KAMANI. PEDDA AMANI ғ. ZAWINDAR ор MARUN- 
васл . 14 B, L. R., 115: 21 W. R., 858 
[L. R., 1 I A., 368, 282 
41. ~ Presumption of legitim: 
—Treatment of child by father as legifimate- A 
marri 


de facto being established and supported by 
recognition by the deceased zamindar of the children 
of the marriage as legitimate, the very strongest evi- 
dence will be required to show that the law denied to 
such children their presumable legal status on the 
ground of their mother’s incapacity to contract а mar- 
riage. The legal presumption in favour of a child 
who was born in his father’s house of a mother lodged 
and apparently treated as а wife, who was treated 
ва a legitimate child by his father, and whose legiti- 
macy was disputed after the father’s death, was а 
safe and proper one to be made, and the opposing case 
had not, as it ought to have been, strictly proved. 
BAMAMANI AMMAL r. KUIANTHAI NAUCHEAR 

07 W. R., 1: 14 Moore's I. A., 346 
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HINDU LAW-—MARRIAGE—continued. 
8. RESTRAINT ON, OR DISSOLUTION OF, 
MARRIAI 


48. —  — — Injunction to restrain mar- 
riage pending suit— Medico! ezamination—Im- 
potency.—In a suit against a Hindu who had been 
outeasied for cffering his daughter in marriage to an 
old and impotent man, the Court granted an injune- 
tion to restrain the marriage pending the suit, and 
held that the lower Courts properly refused to cause 
the intended husband in this case to be medically 
examined ns to his alleged impotency, ће not being 
а party to the suit, and there being no provision of 
law authorizing such а procedure, Kawani RAM v. 
Втрүл Raw . . . LLl.R,1AIL, 549 


49. —— . — Loss of caste, Effect of, on 
marriage tie—Caste, Question of.— While the 
Courts have gencrally accepted the decisions of pro- 
perly-constituted punchaycts on questions of caste, 
they have accepted them, subject to the qualification 
that the decision of the punchayet docs not estop the 
Courts from enquiring into the civil rights of any 
member of the caste, and securing to him the enj 
ment of such rights if he be found not to be pre- 
cluded from the enjoyment of them [by the shastras 
or the particular usages of his caste, It would be 
extremely inconvenient to hold that by a deprivation 
of caste, which may be temporary, а member of a 
caste loses his marital rights, so as to confer on his 
wife the power of contracting в second marriage. It 
general principle of Hindu law that the degrada- 
tion of the hushand from caste docs not dissolve the 
marriage tie. BISHESHUE о. MATAGHOLAM 

[2 N. W., 300 


SINAMMAL v. ADMINISTRATOR 
GENERAL OF MADRAS L L. R., 8 Mad., 169 


50. —— Change of religion—Divorce 
—Degradation—Death of husband while outcast— 
Dissolution of marriage— Suit by widow to recover 
аот estote.—In 1850 К married S, toth being 
Brahmins, К subsequently became a convert to 
Christianity. In 1881 X died and S claimed his 
estate. Held that, according to Hindu law, K died 
an outcast and degraded, and that, as his degradation 
was unatoned for, the marriage became absolutely 
dissolved, and no right of inheritance remained to 5. 
SINAMMAL г. ADMINISTRATOR GENERAL OP MADRAS 


[L L. R., 8 Mad., 169 


See, however, 


51. — Divorce— Restitution of conju- 
al rights, Suit for— Custom.— Where a Hindu hus- 
Sand sued his wife for restitution of conjugal rights, 


and the defendant pleaded divorce, it was held that, 
thongh the Hindu law does not ecntemplite divorce, 
still in those districts where it is recoznized as an 
established custom, it would have the force of law. 
Етромик Dossee v. JOTEERAM KOLITA 
[L L. R., 3 Calc., 305 
52. Tllegitimaey of parties to 
marriage— Conrer! to Mahcmedanism— Apostate. 
—R, originally a Hindu woman and the illegitimate 
offspring of Chattri parents, was duly married accord- 
ing to the Hindu rites to D, who was also by caste a 
Chattri. After the marriage R becamoa convert te 
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HINDU LAW—MARRIAGE—concluded. 


8. RESTRAINT ON, OR DISSOLUTION OF, 
MARRIAGE—concluded. 


Mehomedanism. Held that illegitimacy is under 
the Hindu law no absolute disqualification for mar- 
riage, and that, when one or both the contracting 
Parties to a marriage are illegitimate, the marriage 
must be regarded as valid, if they are recognized by 
their caste people as belonging to the same caste. 
Held also that thereis no authority in Hindu law for 
the proposition that an apostate is absolved from all 
civil obligations, and that, so far as the matrimonial 
bond is concerned, such a view would be contrary to. 
the spirit of that law which regards it as indissoluble, 
and that accordingly the marriage between R and D 
was not under the Hindu law dissolved by her conver- 
sion to Mahomedanism. Rahmed Beelee у. Roheya 
Bebee, 1 Norton’s L.C. ов Hindu Law, 12, dissented 
from. Ix THE MATTER ОР RAM KUMARI 

[L L. R., 18 Calc., 264 
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HINDU LAW-PARTITION- continued. 


Soo CASES UNDER HINDO Law—Jolwr 
FAMILY—PRESUMPTION AND ONUS OF 
Proor as To Joint FAxiLY. 


1. BEQUISITES FOR PARTITION. 


1. ____- Necessaries to create parti- 
tion—Definition of shares—Independent enjoy- 
ment.— Under the Hindu law, two things at least are 
necessary to constitute parti the shares must be 
defined, and there must be distinct and independent 
enjoyment. Знво DYAL TEWAREE г. JUDOONATM 
TEWARER. SHEO DYAL TEWAREE г. BISHONATR 
"ТВУАВЕЕ. Sure DYAL TEWAREE BisnoNATH 
TEWARER. JUDOONATH TEWAR! BISHONATH 
TEWARER a 9 W.R., 61 

2. Evidence of partition —Par/i- 
tion without actual dirs — Under the Mitakshara 
law, there may he a partition in estate without any 
actual division of the lands into parcels, and allot- 
ment of those parccls to the different sharers to be 
held by them in severalty. Josopa KOONWAR г. 
богати Вуғонлти Samar &тхөн . 6 W. R., 139 

LALLA SHREEPBRSHAD r. т Koonwar 


Новржав SINON v. LUCHMUN SINGH 
[3 Agra, 41 
UsLUxmH Rar v. Звко NUNDUN SINGH 
(3 Agra, 80 
Монквн Dooser v. Kisnux Dooney 
ом. W., Ed. 1878, 42 
BADARUTH TEWARY с. JAGARNATH Dass 
N. W., Ed. 1878, 75 
Sosma Кооввв v. HURDEY NARAIN MOHAJUM 
[25 W. R., 97 
& —————. — - Intentionto divide 
—Partition without division by metes and bounds. 
—An actual partition by metes and bounds is not 
necessary to render a division of undivided property 
complete. But when the members of an undivided 
family agree among themselves, with regard to ра 
cular property, that it shall henceforth be the subject 
of ownership in certain defined shares, then the 
character of undivided property and joint enjoyment 
is taken away from the subject-matter so agreed to be 
dealt with ; and each member thenceforth has iv the 
estate a definite and certain share which he may claim 
the right to receive and to enjoy in severalty, although 
the property itself has not been actually severed and 
divided. APPOYIER v. КАМА SUBBA AIYAN 
[t 


W. R., P. С.,1: П Moore'sI. А., 75 
4 — Declaration of in- 
tention to divide—Partition without division hy 


metes and bounds.—Quere—Is a mere signification 
of intention on the part of a joint Hindu family 
safficient to constitute a separation without an actual 
и by metes and bounds ? SADABART PERSBAD 

00 v. Lory Ам Kmaw. Рноогвлв Koorm г. 
Тал, Jucozssum Sant.  BIKRAMJEET LALL г. 
Puoorsas Коовв. Raw Duyan Koonwar г. 
Pmoorns Ков . . .14М. RR, 340 


Review of S. С, rejected . 18 W. В., 48 
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HINDU LAW-—PARTITION- 
1. REQUISITES FOR PARTITION—continwed. 
B. —— ————— Declaration of in- 
tention to divi ccording to Hindu law, the de- 
claration of an intention to become divided in estate 
amounts to а valid separation, though not immediately 
perfected by an actual partition of the estate by metes 
and bounds, Vato KOER e. ROWSHUN SINGH 


(8 W. R., 82 


а а — - — Intention of pare 
ties.— In ascertaining whether property once joint has 
become divided and separate, regard must be had to the 
act and intentions of the co-sharers but when the 
character of the property has ence been ascertained, 
the law fixes the course of succission, A partition 
between surviving co-sharcrs aud the widow of a 
deceased co-sharer may operate as а complete sever- 
ance of the joint property. Кам PERSHAD r. 
CHAINERAM . IN. W, 11: Ed, 1873, 10 


4 ——— — Arrangement by 
deed to effect separatron.—An arrangement contained 
in a deed duly executed by the members of a joint 
Hindu family, to effect separation of the property, 
is sufficient primd facie evidence of a valid separation 
under Hindu law, and in such a case an actual 
division hy metes and bounds is not necessary. 
KuLroxaTH Dass v. Mewan Law . 8 W. R., 802 


8. -- - ——— Agreement to di- 
vide property— Intention of parties.—Asregards the 
joint property of a Hindu family, there may be a divi- 
sion of right and interest, which will operate to change 
the character of the ownership from joint to separate, 
although it may not be intended at once to perfect it 
by an actual partition by metes and bounds; and 
therefore the agreement of в family to divide the 
procecds of the joint property among its members in 
definite shares, with the intention that each should 
hold his allotted share in severulty, severs the joint 
interest, and extinguishes the rights springing from 
united family ownership. RAMKISSEN SINGH г. 
SnkONUNDUN Since 23 W. R., P. C., 418 
S. C. in High Court. 
[9 В.І. R., 310 note: 16 W. R., 142 


8, ———_ —_- Agreement for par- 
tition—Mitakshura law—Onus probandi.—Accord- 
ing to the Mitakshara, an agreement for i 
although not carried out by actual partiti 
property, is sufficient to constitnte a di 
family, so as to entitle the widow of a deceased 
brother to succeed to his share of the ancestral pro» 
perty in preference to the surviving brothers. The 
fact of the family having separate house and field is, 
according to the Mitakshara, sufficient evidence of 
partition. The onus of proving re-union is upon the- 
party pleading that there has been a reunion after 
partition. SURANENI VENKATA Gorata NARASROHA 
Roy v. SURANENI LAKSHAMI VENKAMA Rox 
[3 B. L. R., P. C, 41:12 W, R., P. C., 40 
18 Moore's I. A., 118 
Confirming decision in Court below, SURANENY 


LaksuMY VENKAMA Row г. NARANENY VENKATA 
GoraLa NARASIMHA Row B 


. 3 Маа., 
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HINDU LAW—PARTITION—continued. 
1. REQUISITES FOR PARTITION—continued. 


Effect of deed as 
creating or not creating partition.—A, the son of a 
deceased zamindar, sued B and C, his widow and 
brother, for possession of the zamindari, whic! 
impartile. In order to prove that С was di 
from the late zumindar, 4 filed and proved а deed 
of partition executed by them in respect of their 
moveable property and of а house, which concluded 
as follows: “There shall be connection only by 
relationship, but there shall be no pecuniary connec- 
tion between us’? Held that the deed effected only 
в partial partition, and that the last clause must 
be referred to the co-parcener’s right in partible 
Property described in the instrument, and did not 
operate as a release of any right of succession to 
impartible property. PARVATHI r. THIRUMALAT 

L. R.. 10 Mad., 334 


1. —— —————— — —  — . Effect. of agree- 
ment fo divide, —To constitute a partition, there need 
not ће an actual partition by metes and bounds, Ал 
agreement to divide is sufficient. to constitute parti- 
fion. Two brothers drew пр a memorandum of 
partition, wherchy they пртсей to divide the family 
торту in equal shares, and provided that, if at any 
future time their sons did not agree and there were 
any partition, they should exereiso ownership in 
accordance with this document ; neither was to take 
more than was mentioned in the document. Held that 
this agreement constituted а partition between the 
brothers, and was binding on their descendants. 

ANANTA BALACHARYA v. DAMODHAR MAKUND 
[L L. R., 18 Bom., 25 


12. —- Agreement to 
hold separately.—To effect a partition of ancestral 
property, there must be, in the absence of division by 
metes and boundaries, at any rate an agreement 
that cach party interested shall henceforth enjoy the 
produce of в certain definite share of the joint pro- 


ба в 


perty. ASHABAI v. TyEB Hast RAHIMTULLA 
[I.L. R., 9 Bom., 115 
18. Unequivocal act 


or declaration of intention to separate— Suit for 
declaration of right by one member of joint family. 
—Though partition by metes and bounds is not 
necessary to effect а separation of a joint Hindu 
family, there must be some unequivocal act or decla- 
ration on the part of the family of their intention 
to be separate. eld that a suit for declaration 
of his right by one of the members, without stating 
that he asked for в divided or undivided share, 
was not a sufficient declaration of such intention, 1% 
xx Рноь KOERI alias GuiNA KOERI 

[8 В. L. B., 888 note 


S. C. Deer Реввнар v. PRUL Koert alias 
Guixa KOERI . 4 . R., 510 
MUETAKASI DEBI є, UnapATI 
[8 B. L. R., 396 note: 14 W. R., 31 
14, —__—________ Held on the evi- 
dence that there was sufficient evidence that the 
family had separated. In RE Nowsaxnu KUNWARI 
[8 B. L. R., 389 note 
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HINDU LAW —PARTITION —continued. 
1. REQUISITES FOR PARTITION continued. 


S. C. Снтутамон S1NGH Cuowpury г. Now- 
lakao Кемь . . — . 18 W. R, 469 


IN ВЕ SAMANDRA KUNWAR 
[8 B. L. R., 300 note 


S. C. Ягмокрвл Koowwam г. КаТЕЕ Cnruw 
Sison . + . 5. . 18 №. Е., 190 


Ix вв Purwamast Dayı . 8 В. L, R., 805 noto 
15. Partition effected 


without taking info account a minor cocparcener 
= Inralid portitivn.—A partition effected withont 
reserving any share for а minor member of the family 
and withont the consent of some one authorized to act 
on'his behalf is invalid as against the minor. Three 
brothers, S, L, and К, were members of a joint 
Hindu family. In 1802, S and Z divided the 
whole of the family property between them with- 
out reserving any share for their brother X, who 
was then a minor, К lived with Z asa member 
of his family. Z died in 1867, lo 
widow, with whom К continued to li 
in 1876. К left an infant son (the plaintiff), only 
в year old. Snbsequently 5 died in 1887, leaving 
two widows withont issue. In 1889 the plaintiff, 
being still a minor, sued by his next friend to recover 
either the whole or one-third of the family property 
in the possession of the widows of L and 5, Tho 
principal defences to this suit were (1) that it was 
time-barred, and (2) that the plaintiff was not entitled 
to claim more than one-third of the property in suit. 
Held that the partition made by S and L in 1862 
was invalid, ав it was made without reserving any 
share for their minor brother K and without taking 
him into account. К” son was therefore entitled 
to recover the whole of the ancestral property as the 
sole surviving male member of the family. KRISHNA» 
BAI r, Kuancowpa . ІІ. В.,18 Bom. 197 


Separate appro» 
and enjoyment—-Mitakshara 
inor—Joint familv.—Where there was а 
separate appropriation, as well as а separate hoMing 
and enjoyment of distinct shares, it was held suffi- 
cient to constitute a legal partition under Mitakshara 
law, following Apporier v. Rama Subba Atyan, 
li Moores I. A. 75. The fact of one of the 
members of the family being а minor is not sufficient 
to render the partition invalid, provided the interests 
of the minor are properly represented as by à man- 
ager appointed under s. 12, Act XL of 1858. 
Every member of a joint undivided family bas a right 
to demand a partition of his own share — DEWANTI 
Koxwane.DwanxawiTH 8 B, L. R., 368 note 
[10 W. R., 278 


17. — Mitakshara law 
—Deed declaring each member entitled to definite 
share of property.—By a decd of sharakatnama the 
members of a Hindu family, governed by the Mitak- 
shara law, declared that each of the members was en- 
titled to a definite fractional part of the whole estate. 
Held that this was not sufficient to constitute a valid 
partition according to the Hindu law. pporier v. 
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HINDU LAW—PARTITION—continued. 
1. BEQUISITES FOR PARTITION—continued. 


Bama Subha Aiyan, 11 Moore's I. A., 75, and Sura- 
neni Venkata Gopala Narashima Roy v. Suraneni 
Lakshmi Venkama Rey, 13 Moore's I, Ay 113, dis- 
tinguished, IN THE MATTER ОР THE PETITION OF 
PuvrsHant Koorr 

[8 B. L. R., 885 : 17 W. R., 102 


18. — — — —  — Agreement to se- 
parate—Aypropriation and recognition of separate 
Aoldings.—' To constitute property separate property, 
it is not necessary that a division should be made by 
a revenue ollicer, nor is it necessary that the estate 
itself should be partitioned in accordance with а pri- 
vate agreement of the ev-sharers by metes and bounds. 
It is sutli t that the со-вһагетв hold recognized 
he profits of which sharcs they severally enjoy 
and appropriate. Јкох+Е ғ, DHURUM Kcork 
[8 N. W., 108 
Monnoo КовВЕЕ r. Guxsoo КОЕВЕЕ 
[8 W. R., 385 
MUNSOOROODDEEN v. MAHOMED SUFDAR 
[23 W. R., 359 
19. ——- — Construction of 
deed—Iatention of parties— Alteration of status 
ies.—In all cases of division of joint property 
out by a partition by metes and bounds, 
the question whether the status of the family has 
been thereby altered is л question of intention of the 
parties, to be inferred from the instruments which 
they have executed and the acts which they have 
done to effect such division. An ikrarnama, which 
did not recite a previous status of indivision and 
did not in terms declare that the parties thercto 
* should thenceforth be an undivided family, was cone 
strued, nevertheless, to mean that the parties would 
thenceforth hold and enjoy the property, which was 
the subject of it, in всустаНу. DooRGA PERSHAD 
т, KUNDUN Koowar 
03 B. L. R., 235: 21 W, R., 214 
L. R, 1l. A, 55 
8. C. in High Court. LALLA MOHABEER PERSHAD 
e Ксхрон Коолв . . . 8 W.R.,1le 


Deed of settle 
ment—Joint carrying on of business—Separation 
of interest: —Where four joint sharers made a deed 
by which they were entitled to the lands and profits 
al the kothi in equal fourth sharcs, and they were 
each in 


ession of one-fourth share of the lands, 


from the deed the clear intention of the раз 
each should separately enjoy his one-fourth share 
which had been carried out,—Held that the deed 
ituted a partition in intercst among them as to 
their shares, though under the deed they were jointly. 
carrying on the business of the kothi. Jackson, J., 
doubting. Appovier v. Ram Subba Aiyan, 11 
Moore's I. A., 75, followed. LALLAH MOHABEER 
Ривзнар г. Кохрон KOONWAR. 
[2 Ind, Jur., N. 8., 812 
8 W. Е, 116 


‘You, и 
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HINDU LAW—PARTITION—continued. 
1. REQUISITES FOR PARTITION—vontinued, 


SL — — — — — — Intention to di 

— Where a widow sued to recover from the bro- 
thers of her deceased husband а share of property 
which remained undivided at his death, а division of 
part of the family property having taken place during 
the lifetime of the husband, and she alleged an agree- 
ment to divide the rest of the property,—Held that 
the plaintiff had no right to recover the property 
which was actually undivided at the death of her 
husband, an intention to divide without more not 
being evidenco of partition. The doctrine propounded 
in & 291 of Strange’s H. L., dissented from. Trwt 
REDDY г. АСНАММА . . . 2 Mad., 325 

22 Decision of punch- 
ayet as to division—Evidence of partitions Ts а 
suit in which the question was whether there had been 

division, the sole evidence of division was the deci- 
ion of a puncbayet reciting that division ; the ques- 
tion, however, not having been at all material to the 
point then in dispute. Held that the decision was not 
sufficient evidence of the division. BAMASHRSHA+ 
RAYA PANDAY v. BHAGAVAT PANDAY . 4 Mad, B 


23. — —— Agreement to 
hold in defined shares.—Suit by в widow to recover 
her husband’s share, whom she alleged to be в divided 
member of a Hindu family, under an agreement to 
the following effect: « When we lived together, a dise 
agreement arising amongst females, we have divided, 
» s, Thus we shall from this date divide and enjo; 
the income of the land. When the moiety of lan: 
belonging to our uncle Sin the said three villages shall 
be equally divided, we shall also share our moiety 
equally, and obtain separate pottahs. . . . We hold no 
pecuniary concern.” Held that, when the members 
of an undivided family agree among themselves with 
regard to the particular property that it shall thence» 
forth be the subject of ownership in certain defined 
shares, each member has thenceforth a definite and 
certain share in the estate, which he may claim the 
right to receive and to enjoy in severalty, although 
the property itself has not been actually divided. 
Apporier v. Rama Subha Aiyan, 11 Moore's I. A, 
75, followed. NARAIN AYYAR e. LAKSHMI AMMAL 

[8 Mad, 380 

SURANENY LAKSEMY VENKAMA Row v. BURA« 

NENY VENKATA GOPALA NARASDIHA ROW. 


[9 Mad., 40 
8. C. on appeal to Privy Council 
[8 B. Г, R, P. C, 41: 12 W. R., P. C, 40 
Moore's І, A., 118 
LALLA SREB PERSHAD ©. AKOONJO KOONWAR 


[7 W. В, 488 

SHIB NARAIN Воз v, RAMNIDRER Вовк 
[9 W. R, 87 
Deed of relin- 


24. —— —.—— 
quishment effecting partition—Impartible estate— 
Tnheritance.—P, an impartible zamindari descendible 
by inheritance according to the custom of primogeni- 
ture, passed, on the death of their father, to Р, the 
eldest of three undivided Hindu brothers. In 1829 7 
executed an instrument appointing M, his second 
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brother, to be zamindar of P. This instrument recited 
that by the death of R, his uncle, without male issue, 
У had become entitled to succeed to his estates, 
unless R’s widow, then pregnant, should be delivered 
of а воп, The instrument then provided that, in the 
event of the said widow giving birth to a sou, Г 
should retain the zamindari P, hut that, if she 
birth to a daughter, V and his offspring should have 
no interest in the said zamindari, of which Л should 
be sole zamindar, allowing maintenance to C, the third 
brother. Æ’s widow gave birth to a daughter. V 
entered оп posscesion of Ев estates, and М tok over 
the zamindari P. С died without issue. M died in 
1835, and uccecded by his only воп D, who died 
in 1861, leaving a widow, but no sons. Ina suit insti- 
tuted in 1878 by S, a son of Г’, to recover certain 
villages belonging to the zamindari P from defen- 
dants in possession and claiming as purchasers for 
value from D,—Held by the Judicial Committee, re- 
versing the judgments of the Courts below, that the 
strument of 1829 was a renunciation by V for him- 
self and his descendants of all intcrest in P, cither 
the head or as а junior member of the joint family, 
and that its effect was to make P, with its incidents 
of impartibility and peculiar course of sucecssion, the 
property of the brothers M and С, as effectually as if, 
in the case of an ordinary partition between the elder 
brother on the one hand and the two younger brothers 
on the other, а particular property had been assigned 
to the latter; and that consequently, ав between D 
and the defendants of V, the zamindari was the sepa- 
rate property of the former, whose rights, if he left 
any undisposed of, passed on his death to his widow, 
notwithstanding the undivided status of the family, 
in accordance with the rule of succession affirmed in 
the Shiragunga case, 9 Moores I. A. 539. SivAG- 
NANA TEVAR r. PERIASAMI I, 1. В., 1 Mad, 318 


S. C. PERIASAMI с. PERIABAMI 
[L.R, 5 L A. 01 


25, —— — — — — — —  Defmement of 
shares—Intended separation— Separate enjoyment 
of profits.—Definement of shares in joint ancestral 
property recorded as separate estate in the revenue 
Tecords in pursuance of an alleged intended separa- 
tion between the members of a joint and undivided 
Hindu family coes not necessarily amount to such 
separation, which must be shown by the brat evidence, 
tiz. separate enjoyment of profite, or an unmistakeable 
intention to ecperate intercets which was carried into 
«есі. AMBIKA Dat г. SUEHMANI KUAR 

[L L. R., 1 All, 487 


ав. Evidence of sepa- 
raticn— Definement of shares in ancestral property. 
—A four-anna ancestral share in a zamindari village 
was owned by two brothers in which the share of 
H, son of one of the bothers, was one-half, the 
remaining half being the share of the plaintiffs, 
the descendants of the other brother, — In the village 
records there had been a defincment of shares followed 
by entries of separate intereat in the revenue records, 
and since 1264 Fasli the two plaintiff had oach been 
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recorded as the owner of a one-anna share and H of a 
two-anna share thercof. The entire four-anna share 
had been in the possession of mortgagees from the 
year 1844 excepting the sir lands of which H held 
separately bis own share, viz., 10 bighas. On the 7th 
July 1883, H executed а deed of gift of his two- 
anna share in favour of the defendants and caused 
mutation of names to be made in their favour, sur- 
rendering to them at the ваше time possession of the 
sir land. Н died on 21% January 1885, leavin 
ncither son, widow, nor daughter, and the plainti 
were his hcirs-at-law. They brought this suit to act 
aside the deed of gift and for possession of the sir 
land from the defendants, The suit was dismissed by 
the Court of first instance, and on appeal the Dis- 
trict Judge affirmed the decree, holding that the 
four-anna share was not joint and undivided property 
between the co-sharers, and that H was in separate 
possession of the two-anna share of which the 
defendants were the йопесв. On second appeal it was 
contended that, inasmuch as since 1844 there could 
have been no separate enjoyment of the four-anna 
share which was in the possession of the mortgagees, 
the evidence afforded by separate registration could 
not prove actual separation. Held that from evi- 
dence of definement of shares followed by entries 
of separate interest in the revenue records, if there be 
nothing to explain it, separation as to estate may be 
inferred. Joint family property in the hands of 
mortgagees may be separated in estate, although there 
could be no separate enjoyment of the shares 90 
separated. Ambika Dat v. Sukhmani Kuar, 1. L. В 
1 All., 437, discussed. Ram Lat v. Рав Dar 


[L L. R., 10 All, 490 Á 


27, — — — — — Erection of 
document intended to operate as a severance—Power 
of father to alter status of family.—A partition made 
by the father is binding on the sons not only in 
respect of the father's share, but also of their own 
shares, provided that it is made subject to the 
restrictions mentioned in the Hindu law. It becomes 
obligatory by the will of the father as regulated 
and restrained by the law, irrespective of the consent 
of the sons, When a father having five sons, three 
by one wife and two by another, executed in his last 
illness в document whereby, after retaining a small 
porti for himsclf, he directed that the family 
property should be divided into three-fifths and two- 
fifths shares, with the manifest intention that from 
the date of the execution of the document it should 
operate as a severance (1) of the interest of his sous 
by one wife from that of bis sons by the other, and 
(5) of the interest of all his sons from his own during 
his life; but ncither the guardian of the infaut 
sons nor the eldest son, who was of age, were parties 
to the instrument,--He/d that this was not a will, 
but a partition ; that it was competent to the father 
thus to alter the status of his sons ; that the question 
was whether the transaction was bond fide and 
in conformity with Hindu law, and not one of contract. 
вв in the case of a partition between brothers, Kax- 
DAsAMI г. lOBAISAMI AYYAR 


[L L. R., 8 Маа, 817 
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28, ——— Intention as to 
Joint or several ownership.—No right vests in any 
member of a joint Hindu family to a specific share in 
the family property until sme act has been done 
which has the effect of turning the joint ownership 
into в several ownership. This may be done by 
signification of intention. It is by such signification 
of intention taking place, having the effect of making 
the share of each member toth several and defined, 
that в member of a joint Hindu family is enabled to 
dispose of his own share by sale whilst the family 
remains joint. RAGHURANCND Doss r. SADHU 
Снтвх Doss 

(LL. R., 4 Calc., 425: 3 С.І. R., 534 


BULAXEE LALL r. INDURPUTTEE KOWAR 

[8 W. R., 41 

29. — --— - -— Ascertainment 
and definition of shares—Income enjoyed in 
distinct shares.—ln order to show separation in а 
Hindu family, it is not necessary to establish a parti- 
tion of the joint estato into separate shares or hold- 
ings; it is enough that there has been ascertainment 
and definition of the extent of right and interest 
of the several co-sharers in the whole, and of the pro- 
portion of participation each of them is to have in the 
income derived from the property, to effect a sever- 
ance and destruction of the joint tenancy, so to 
speak, and to convert it into a tenaney-in-common. 
Appovier v. Rama Subba Aiyan, 11 Moore's I. A., 
75, followed. Held therefore, where, although the 
ancestral property of a Hindu family bad not been 
formally and completely partitioned by metes and 
bounds, the income of it had been enjoyed by the 
different members of it in distinct and defined shares, 
that the family was not a joint and undivided Hindu 
family. Арі ко NARAIN SINGH о. DUKHARAN 
Since. . . LL R., 5 All, 588 


о Intention—Suit 
for separate share of joint estate. —Although a suit 
by a member of a joint Hindu family against his co- 
sharers for a separate share of the joint estate be not 
in terme a suit for partition, yet, if it appear that the 
tention of the plaintiff was to obtain the share 
which he would be entitled to on в separation, and 
the decree passed in the suit assigns him that share, 
such decree does in fact effect a partition, at all 
events, of rights, which, under the doctrine laid down 
in the case of Appovier v. Rama Subba Aiyan, 11 
Moore's I. A., 75, ia cffectual to destroy the joint 
estate, Јох NARAIN GIRI г. GIRISH CHUNDER 
Myr: L L. R., 4 Calc., 434: L. R., 5 I. A., 228 


1, — — — — Specification and 
registration of shares under the Land Registration 
Act (Beng. Act ГИ of 1876).—B, в Hindu gov- 
етпей by the Mitakshara law, died, leaving two 
minor sons, J and K, and also a widow, L, and two 
minor sons by her, the mother of J and K having 
predeceased him. On J's attaining majority, the 
Court of Wards, which had taken possession of all the 
property, withdrew from the management, and L 
then applied under Act XL of 1858 and obtained 
в certificate with respect to the shares of K and her 
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two minor sons, and the names of the four brothers 
wero recorded under the Land Registration Act with 
the specification of the shares of oach, Held that 
neither the granting of the certificate to L nor the 
registration of the specific shares of each of the co- 
owners under the provisions of the Land Registration 
Act amounted to а partition such as to justify the 
Court in granting the certificate asked for. HooLasu 
Ковв г. КазввЕ Рвовнар, L L, R., 7 Calo., 369 


за ——— — — — Hitakshara law 
— Separation of joint family how effected— Agrae- 
ment for partition, Effect of — Right of survivor- 
ship.—Two brothers, members of a joint Mitakshara 
family, executed an ikrarnama (agreement), whereby, 
after reciting that the declarants had remained joint 
and undivided and in commensality up to в certain 
date, and that portions of their properties, both move- 
able and immoveable, had been partitioned between 
them, they provided for the partition of the remain- 
ing joint properties by certain arbitrators appointed 
in that behalf. Held that this agreement of itself 
amounted to & separation of the brothers as & joint 
family, and extinguished all rights of survivorship 
between them. Sheo Doyal Tewaree v. Judoonath 
Tewaree, 9 W. R., 61, and Babaji Parshram v. Ka- 
shibai, I. L. R.,4 Bom., 157, distinguished, Ambika 
Dat у. Sukhmani Kuar, І. L. R., 1 All., 487, com- 
mented upon. Tes ProraP SINGH v. CHAMPA 


Kater Korg LL. R., 12 Calc., 96 
88. Decree effecting 
partition—Separate estate—In a suit ht by 


the younger of two Hindu brothers against his elder 
brother for the partition of lands belonging to an 
ancestral joint estate and against other defendants, 
claiming as encumbrancers or as absolute owners of 
portions of the said lands under titles derived from the 
plaintiffs father and older brother, for the recovery 
of the plaintiff's share of the said lands freed from 
the interests claimed by these defendants, except in 
so far as such interests might be valid as against the 
plaintiff under the Hindu law, the Court an 
order to the effect that the property claimed was par- 
tible, and that the plaintiff was entitled to amoiety, 
but directed that, with a view to ascertain how far the 
moiety awarded to the plaintiff was affected by the acts 
of the plaintiffs father and elder brother, в commis 
sioner should be appointed to investigate accounts 
and report thereon to the Court. Before the enquiry 
thus directed to be made was completed, and before 
в final decree was passed for the division of the pro- 
perty, the plaintiff died. Held that the order passed 
by the Court was tantamount to a declaratory decree 
determining that there was to be a partition of the 
estate into moieties, and making the brothers separate 
in estate from its date, if they had not previously 
become so; and conscquently that the plaintiff's ine 
terest in the property in suit would not pass to the 
defendant, his elder brother, as joint estate by sure 
vivorebip, but to his own representatives as separate 
estate. Appovier v. Вата Subha Aiyan, 11 Moore's 
I. A., 75, referred to and followed. CHEDAMPARAM 
CHETTIAR г. GAURI NACHIAR 

[I.L R., 8 Mad, 83: L. R., 6 L A, 177 
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34, ——— —— —— Decree for pare 
tition—Decree avarding plaintiff's share, but post- 
poning possession thereof till plaintiff attained 
majority Eject of such decree.—On the 21st Feb- 
таягу 1894. в derree in а partition suit provided as 
follows: “Plaintiff is a minor twelve years old; 
until he attains twenty-one years, N (defendant) 
should for the next nine years annually deliver to 
him twenty maunds of paddy, and for this year ten 
maunde ; after that plaintiff should be given one-sixth 
of the family lands; until then defendant is not to 
alienate the lands? "The minor died, and in 1897 his 
widow, S, as his heir, applied for execution of the 
decree, clain ing seventy maunds of paddy, being the 
amount due at the rate specified in the decree, It 
was objected that she was not entitled to execute, in- 
asmuch as the decree had not effected а partition, 
aud that the property at his death still remained 
joint family property, which passed to the male snr- 
vivors of the family, and that she was only entitled 
to maintenance. Held that the cffcct of the decree 
was to make the applicant's husband а divided mem- 
ber of his family. It awarded him a one-sixth share 
of the family estate, and assigned to him a scparate 
allowance, The mere fact that it postponed the 
actual possession of the share until he had attained 
the age of twenty-one years made no difference. The 
share vested in him from the date of the decree, and 
descended to his heirs, LAKSHMAN SARKA +. 
Nanavay Глизнмлх. L L. В,, 24 Bom., 188 


35. Death of plain- 
tiff subsequent to decree for partition—Right of. 
survivorship—Effect on vested right of plaintifs 
representative.—A decree for partition operates ва a 
тапсе of the joint ownership, Where, therefore, 
a minor and only son, by his next friend sued his 
father and certain aliences of the family property for 
Partition and obtained a decree, and subsequent to 
decree and pending appeal the plaintiff died, and 2/78 
mother was brought on the record as deceased plaine 
tiff’s legal representative,—He/d that the rights of 
H’s representative were not affected, as they would 
have been had the plaintiff died before decree; the 
right of survivorship which the defendunt then pos- 
seased being extinguished by the deeree. SUBBARAYA 
Морли т. MANIXA MUDALI 
[L L. R., 19 Mad, 845 
86, о Distridution of 
Jamily estate, followed by separate possession, 
equivalent to informal pariition.— he Courts below 
found that a distribution of ances 
the members of a family had taken 
years, and had been followed by continous posscs- 
sion, without thcir having any intention to rc-adjust 
or to hold on behalf of the family. The right of an 
individual member to claim another partition was 
therefore neeatived. The parties, who had long dis- 
continued joint residence, were members of a family 
consisting at the time of the distribution of four sons 
left by a Sikh Dewan, deceased. The son of one 
brother now claimed from the son of another, joining 
ъ third who still survived, partition of the property 
which had descended from the grandfather, with the 


DIGEST OF CASES. 


( 3696 ) 


HINDU LAW—PARTITION—vontinued. 
1. REQUISITES FOR PARTITION—oontinued. 


increment since his time. That an actual partition 
had been effected, although probably no formal docu- 
ment of partition had been executed, appeared to 
their Lordships to be a just inference from the 
evidence, BupHa Mar e. BHAGWAN Das 

[L L. R., 18 Calo., 808 


87, — — — ————— Arrangement for 
separate enjoyment.—A Jain, who was subject to 
the Aliyasantana law, made а will, whereby he dis- 
posed of the property of his family in favour of cer- 
tain persons and died. The plaintiff, a female, the 
sole surviving member of the testator’s family, sued 
to recover во much of the property as she might be 
entitled to. In deciding what was the extent of the 
property which the plaintiff was entitled to inherit, 
certain documents adduced as evidencing partition of 
the family property were held to evidence merely 
arrangements for separate enjoyment. SANKU г. 
РОТТАММА B " L L. R., 14 Mad., 289 


38. — ———— Separate onjoy- 
ment of portions of family property for several 
years—Entries in survey records—Dealings with 
portions of property— Sole enjoyment of a certain 
property by a branch of the family—Separate 
acquisition.—In a partition suit, it being found that 
the several branches of a Hindu family had lived 
separate for forty or fifty years, had enjoyed during 
that period separate and distinct portions of the 
family property or portions of the property in regular 
rotation, and bad dealt with the separate portions in 
every respect as their own property, and that in the 
survey records the lands were entered in the names of 
the several branches in respect of their separate 
shares,—Held that the evidence as to the mode of 
enjoyment by the several branches of a family during 
so long a period ought to be taken as establishing a 
tacit agreement of enjoyment according to their 
shares. There being no evidence on the record to 
show when and by what member of the family 
certain property in the possession of в particular 
branch of the family was acquired, and the entry in 
the survey records with respect to it being different 
from that of the ancestral fields, that is, the entry 
being in the name of the representative of that parti- 
cular branch with no sub-division of shares, and the 
party eccking partition of such property having 
failed to give evidence to rebut the presumption 
arising from the sole enjoyment of the particular 
branch and the entry in the survey records. Held 
that such property was the separate acquisition of 
that particular branch. Moro v. Ganesh, 10 Bom, 
444; Арроогіе v. Rama Subba Aiyan, 11 Moore's 
І. Ay 75, and Bannoo v. Kashee Ram, I. L. В. 8 
Calc. 815, referred to. MURARI VITROJI r. MUKUND 
SmIVAJI МАК . .  LL.R. 15 Bom., 201 


ge, ———  — —— Award of 
arbitrators as to division of property followed by 
division of some of it— Decree in suit to enfo 
award—Date from which partition operates.— Dis- 
putes between the members of a Hindu family were 
referred to arbitrators who made an award as (о how 
the whole of the property should be divided, In 
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pursuance of the award, part of the moveable pro- 
perty was divided. Subsequently oue of the members 
of the family died. The plaintiff, auother member 


of the family, now sued to enforce the award aud . 


obtained a decree, Held on appeal that the parti- 
tion should be considered to have taken effect not 
from the date of the decree, but from the date of the 
award which followed, as it was by an actual ion. 
of some of the moveable Property, effected a division 
at that time, and consequeutly that the share allotted 
to the deceased member of the family passed to his 
heir. SUBPARAYA CuETTI г. Sapastva CHETTI 

S [L L. R., 20 Mad, 490 


Effect of award 
ettlement of widows estate for life 


Central Provinces ( XVIII of 1891), s. 87.—Where 
Hindu and his widow had successively held the 
suit as joint family estate in co-parceuary 
with the appellant or his predeccssor,—Held that the 
appellant succeeded at the widow's death. ‘Though 
the widow was recorded under an award by the 
Collector in the settlement records as owner of an 
8-anna share of the estate for her lifetime, that did 
not operate a separation in title or alter its devolution. 
S. 87 of the Land Revenue Act, Central Provinces 
ХУШ of 1881), did not affect the appellants claim, 
for the award related solely to the widow’s interest. 
Bawa PRASAD SUKAL v. Deo Durr RAM SUKAL 


41. — — — — — —  Posession of one 
member of joint family at a time— What constitutes. 
partition— Evidence as to impartibility—Compro- 
mise—Right of suil—Limitation.—A | zamindari 

ted by the Government in 1803 to a Hindu 
Kcecended in Lia family, possession being held by one 
member at a time, ‘The estate, however, was not 
impartible. But whether it was, or was not, impa: 
ble was adjudged immaterial to the question raised 
on this appeal, The last zamindar having died with- 
Out issue in 1888, his widow was in possession when 
this suit was brought by а male collateral descended 
from а great-grandfather common to him and to the 
last zamindar. The plaintiff claimed to establish 
- right as member of an undivided family holding joint 
y against the widow, who alleged that her 
Бобева has been sole proprietor. In proof of thi 
she relied on certain arrangements as having consti- 
tuted partition, viz., that in 1816 two brothers, then 
heirs, agreed that the elder should hold possession, 
and that the younger should accept a village, appro- 
priated to him for maintenauce, in satisfaction of his 
claim to inherit: again, that in 1866, the fourth 
samindar compromised a suit brought against him by 
his sister for her inheritance, on payment of a stipend 
to her, having already, ou the claim of his brother, 
granted to him two villages of the estate; and by 
the compromiso this was made conditional on the 
ister’s claim being settled ; again, that in 1871, the 
ourth zamindar having died pending в suit brought 
gainst him to establish the fact of au adoption by 
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him, an arrangement was made for the maintenance 
of his daughter and tno widows who survived him, 
| the previous grant for maintenance of his brother 
holding good, the adoption being admitted, and the 
suit compromised. Held that there was nothing in 
the above which was inconsistent with the zamiudari, 
remaining part of the common family property; 
; and that the course of the inheritance had not been 
altered. Held also that the claimant was not 
precluded by the family compromise of 1571, or in 
| any way, from maintaining this suit, and that it 
| was not barred by limitation, ViRavVara Тнорн- 
RAMAL RAJYA LAKSHMI DEVI v. VIRAVARA THODH- 
ВАМАЬ SURYA NARAYANA DHATRAZU 
[L L. R., 20 Mad., 256 
L. В. 24 I. A 118 
42, —— Unsuccessful suit 
Sor general partition of estute— Estate. consisting 
of partible and impartible property— Effect of suit 
as regards rights of members fo maintenance-—In a 
suit for general partition of Hindu family estate the 
plaintiff succeeded with regard only to à small por- 
tion thercof, the bulk being held to be impartible. 
Held that the family did uot, iu consequence of these 
proceedings, become a divided one, and that, as regarded 
the impartible estate, the younger brothers retained 
their rights of maintenance. YARLAGARDA MALLIKAR+ 
JURIA PRASADA NAYUCDU v, YaRLAuARDA DURGA 
Prasana NAXUDU . . L. R., 27 I. A., 101 
[I. L. В., 24 Mad., 147 
——— — Effect of an une 
executed decree for partition —Agrcement. to di- 
tíde.— Where there is no indication of an intention to 
presently appropriate and enjoy in a manner incon- 
sistent with the ordinary state of enjoyment of an 
undivided family, an agreement to divide without 
not of itself sutlicient to effect a partition. 
a direction to divide in a decree— which in 
principle is not distinguishable from a material agree- 
ment to divide—more than an inchoate partition 
insufficient to change the character of the property, 
which continues a joint estate until there has been 
tual partition by metes and bounds, or a division 
е во ав to give to each member thenceforth a 
definite and certain share which he may claim tl 
right to receive and enjoy in severalty. BABAJI 


РАНЕНЕАМ e. Кавишаг . L D. В, 4 Bom., 157 


44. —— — — Decree for par 
tition-—Severance.—A decrce for partition docs not 
operate as в severance во loug as it remains подег 
appeal. SAKHARAM MAHADEV г. HARI KRISHNA 


LR, 6 Bom, 113 
2. PROPERTY LIABLE OR NOT TO PARTI» 
TION. 


45. Liability to partition — Onus 
probondi.—Prim4 facie all property is subject to 
partition, and the onus of proof is on the party seck- 
ing to except any property from the general rule of 
partition according to Hindu law, Luxixow Row 
SADASEW о, MULLAR Row ВлзЕЕ 


[6 W, R., P. C., 67 
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Division of compound—Jn- 
ynience to co-sharers.—Where one of several 
joint owners desires to have a division of a compound 
hitherto held in common, mere inconvenience to the 
others is not a sufficient obstacle to such division. 
Bam Persmap NARAIN TRWABEB с. COURT ОР 
Warns А E . 9 W.R,152 


ат. —Dwelling-house— ight to 
Partition.—Partition of a dwelling-house may be 
claimed ва of right by a Hindu, HULLODRUR Moo- 
XERJEE c. RAMNATH MOOKERJER 


(Marsh., 35:1 Hay, 71 
48. Suit by member 
family or purchaser,—A suit for partition of a 
mily dwelling-house may be brought either by one 


of the members of the family or by в purchaser from 
such member. Јнсввоо Laut Sanoo г. Квоов 
Lau . . . . . 92 W.R., 994 
49, —————— House built on family site 
by one member at his own expense— Right 
'co-parceners,— Where a member of в joint Hindu 

y built (at his own expense, with borrowed 
money) а house upon ground belonging to the family, 
it was held that each of the co-parceners was entitled 


to в share in the house and the site upon which it 
Was built equal in value to his share of the site. 
Уттнова Bava г. Harma Bava 6 Bom., А. С., 54 


whether the ог not, the pattam, no 
special having been made about it, de- 
scends to the eldest male of the surviving members of 


the family. The passage set out in а note to the caso 
of Munda Chetti v. Timmajs Hensu, 1 Mad., 880, is 
not a correct interpretation of the original Canarcee 
text of Bhutala Pandi; work. ТІММАРРА HEG- 
4 Mad, 98 
5L.—- —.- Hereditary, secular, and re- 
lous office— Mode of partition of such offices.— 
Hereditary offices, whether religious or secular, are no 
doubt treated by the Hindu text-writers as naturally 
indivisible ; but modern custom, whether or not it be 
strictly in accordance with ancient law, has sanctioned 
вос partition as can be had of such property by 
means of a performance of the duties of the office and 
the enjoyment of the emoluments by the different co- 


Parceners in MANCHARAM v. PRANSHAN- 
XAR . s ^ * ТЬВ. 6 Bom. 298 

Mirra KUNTH AUDHICARRY с. NEERUNJUN AU- 
DHIARRY . . . . 148.1 В, 166 


— Held ta as joint trustocs to the manage- 
ment of, and superintendence of worship nt, certain 
temples, none of the trustees having any personal 


Pecuniary interest in the temples or their income, 
could not be made the subject of partition by в 
Civil Court, that is to sey, that a Civil Court was 
De competent to grant a decree declaring that 
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TION—continued. 


| each of euch trustees in rotation should for а 
certain definite period enjoy exclusively the rights 
of management and superintendence. Mitta Kunth 
Awihicarry У. Neerunjun Audhicarry, 14 В. І. Ry 
166 ; Mancharam v. Pranshankar, I. L. В, 6 Вот, 
298; Limba bin Krishna v. Rama bin Pimple, 
I. І. R., 13 Bom., 548; Anund Moyes Chowdrain v. 
Boykant Nath Roy, 8 W. R., 193; Pranshankar 
у, Prannath, 1 Bom., 12; and Ram Soondur Thakoor 
У. Turuck Chunder Turkoruttun, 19 W. R., 98, 


referred to. Raman Larsi MAHARAJ t. Gorar 
Law MAHARAJ . LL. R., 19 AlL, 498 
53. Inam villages granted by 


Government—Ancestral esfate.—Inam villages, 
granted by Government to the grantee and his male 
heirs for services rendered to the State, are not, by 
the Hindu law in force in the Southern Mabratta coun- 
try, distinguishable from other ancestral real estate, 
and are divisible among the heirs of the grantee. 
Bopuaso Нохмохт v. Хонзіно Rao 

[6 Moore's І. A., 426 


54. —— Nuptial gifts to one mem- 
ber of family — Marriage expenses defrayed owt of 
common funds.—Nuptial gifts to а member of a joint 
Hindu family do not, by reason of the marriage ex- 
penses having been defrayed out of the common fund, 
fall into and form part of the common fund so as to be 
subject to partition. SHEO GOBIND v. SHAM Na- 
BAIN SINGH . . . . N.W.,75 

55. — — —— Places of worship and sa- 
crifice—Division by giving turns of worsiip.— 
Under the Hindu law, places of worship and sacrifice. 
are not divisible. The partios can enjoy their turn 
of worship, unless they can agree to в joint worship ; 
and any infringement of the right to в tum in the 
worship can be redressed by a suit. ANAND Мозвв 
CHOWDHBRAIN о. BOYKANTNATE Roy 

18 W. R., 198 
— Religious offices – Custom— 
ight to turn of worship.—According to Hindu 
text-writers as regards public endowments, religious 
offices are naturally indivisible, though modern custom 
has sanctioned a departure in respect of allowing the 
parties entitled to share to officiate by turns and 
of allowing alienation within certain restrictions. 
TRIMBAK RAMKRISHNA RANADE г. LAKSHMAN 
ВамкшенмА Валари . L L. R., 20 Bom., 495 


57. ——— Property acquired at charge 
of patrimony.—W hatever is acquired at the charge 
of the patrimony is subject to partition. JUDOONATH 
TEWAREE v. BISHONATH TEWAREE. SHEO DYAL TB- 
WAREE г. JUDOONATH TEWARER. SHEO DYAL Тв- 
WARBE ©. BISHONATH TBWAR! Sur Dyan Ts- 


Wank с, BISRONATH TEWAREE . Ө W, R., 61 
58. Property acquired by 
Hindu while drawing income from his 


family—Alteration of mode of incestment, — Pro- 

erty acquired by a Hindu while drawing an income 
Eum is family la Liablo to partition, and the quality 
of the fond cannot be altered by the mode of its 
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TION—continued. 


RAMASHESHARAYA PANDAY г, BHAGA- 
4Mad,5 


investment. 
à PANDAY 


———— Property acquired after 
т to divide— Private partition, Effect 
of, as regards subsequently-acquired property.— 
Where there has been an agreement us to division of 
property, the Court will hold it to apply to property 
subsequently acquired accruing from the ancestral 
estate. INDERJEET KOOAB v. Je wt pH Kooag 
[1 Ind. Jur., М. 8, 141: 10 Moore's 1. A., 329 
5 W. R., P. C,14 


60. —————— Impartible estate— Zam 
dari,—In 1803, G being in possession of the zamin- 
dari of M, the permanent settlement was made 
him and a sanad was granted to him as prescribed by 
Regulation XXV of 1802. In 1827 C, the ouly son of 
G, being in possession of the zamindari, got into debt, 
and the zamindari was sold in execution of a decree 
and bought by Government. In 1835 the zamindari 
was grauted to 4, the son of C, by Government anda | 
sanad issued in the usual terms а» prescribed by Regula- | 
tion XXV of 1802. 4 died iu 1864 leaving four sons, the 
three plaintiffs and C, his eldest son. C died in 1869 
leaving an only son J, the defendant. In 1869 the | 
Court of Wards took charge of the estate on ialt f 
the infant defendant aud allowed his uncl 
ft No. 1, to receive the renta of the samiudari as 

d lived in the as 

house and participated in the fa 
perty until 1872, when the plaintiffs claimed. to 
have the zamindari divided. By an agreen.ent 
between the plaintiffs aud the Court of Wards all 
the moveable and immoveable property, except the 
zamindari talukh, was divided into four shares and 
distributed in 1874 between the plaintiffs and | 
defendants, In 1884 the plaintiffs sued for partie 
tion of the zamindari, alleging that their cause of 
action arose in 1872, when the Court of Wards 
denied their right to а partition of the zamindari 
talukh, The defendant plesded that the estate 
was not partible. Held, 
sapore case (12 Moore's I. 
gunga case (T. L. R., 8 Mad., 290) and following the 
inciple laid down in the Nuzrid case (T. І. В» | 

Mad., 128) that the zamindari was partible. | 
JAGANATHA v. RAMABHADRA 

(LL. В., 11 Mad., 880 

е. ———— Saranjam—Impart i bil it y— 
Descent of saramjam.—A saranjam is ordinarily 
impartible and descends entire to the eldest ep i 
sentative of the past holder. NARAYAN Jagan. | 
жати DIKSHIT v. VASUDEO Vi8RNU DIKSHIT D 

L., R., 15 Bom., 247 i 
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ва. Cash allowances 
payable from the Gorernment treasury—Impai 
bility—Custom of the family as to partibili 
Senior member of the family—Right of eldership | 
—Amount set apart for the celebration of a festi 
Separate celebration of the festival after | 
division—Expenses of the separate celebration 
—Espenses of collecting the saranjam and 
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TION—continued. 


pension incomes—Omission of the lower Court 
to pass а decree for partition among all the co- 
sharers—Decree for partition among the co-sharers 
passed in appeal.—Saranjams are prima facie im- 
partible, the bolders being required to make a suitable 
Provision for their younger brothers. Where, how: 
ever, it appeared that the members of a family 

treated saranjams as partible, and had dealt” vie 
them as such in effecting partitions of the entire 
family estate, which consisted both of incomes and 
saranjams,—He/d that the Court was justified in 
concluding that the saranjams were either originally 
partible or had become so by family usage. The 
plaintiff, an undivided member of a Hindu family, 
sued his co-sharers for division of samnjam and 
other family property. The defendant No. 1 cone 
tended that the saranjam wasimpartible. In any case, 
he claimed to retain certain sums in his capacity as 
the eldest representative of the family for the per- 
formance of certain offices, Held that, the parties 
having effected divisim of the saranjams on previ- 
ous occasions, the saraujams were either originally 
partible or had become so by family usage. Held 
further that, the right of vadilki (elders never 
having lost its original character of impartibility, 
it was impartible aud transmissible to the eldest 
representative of the family. Where in a suit for 
partition a certain sum was claimed by the eldest 
representative of the family for the purpose of cele- 
brating a certain festival, —Held that, the branches 
of the family being completely separated, each branch 
would celebrate the festival apart and would ncces- 
sarily require funds for its separate celebration, and 
that therefore the sum claimed by the eldest re- 
presentative for the cclebration of the festival could 
not be left undivided. The Court of first instance 
having omitted to decree the shares of the defen- 
dants other than defendant No. 1, who demanded 
partition, their shares were declared and allowed in 
appeal, Ramchandra V. Venkatrat, Г. L. В. 6 
Bom., 598, and Bhujangrav v. Malojirae, 6 Bom., 
A. C., 161, referred to. MADHAVRAV MANOHAR v. 
Атмдздм KESHAV . . LL.B, 16 Bom, 519 


es. Sheri lands—Lease by Gore 
grament for term of yeart—The general Hindu 
law as to partition, which lays down except in 


certain special cases determined by ey custom 
or usage, partition of all family property can be 
made, is equally applicable to sheri lands leased by 
Government for a certain number of years; there is 
no Act of Legislature which excludes lands leased 
by Government from its operation. DATTBATBAYA 
VITHAL r. MAHADAJI РАВАВНВАМ 
(LLB, 18 Bom, 598 
64. — — — Proceeds of sale of в oo- 
parcener’s share—Claim of co-parcemers to 
proceeds—Joint or separate property.—In a suit 
for partition of family property it appeared that 
one of the deceased co-parceners had sold to в 
stranger his undivided share in almost all the im- 
moveable property of tho family, and with part of 
the had discharged some debts, and with 
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2. PROPERTY LIABLE OR NOT TO PARTI- 
TION-— concluded. 
the rest had purchased certain lands uow claimed by 
his widow as his scparate property. Held that the 
proceeds of the sale of the co-pareencr’s share, so 
ar as they were in excess of the requiremen 
his creditors equity, were not divested 
character of co-parcenary Property, and th 
Purchased therewith were cuuseyucutly property 
subject to partition and not separate property as 
y 


contended his widow. KRISHNASAMI AXYAN- 
GAR о, BAJAGOPALA AYYANGAR 
[L L. E., 18 Mad., 78 


3. PARTITION OF PORTION OF PROPERTY- 


eb. Partial partition Arrange- 
ment between members of family.—It is very doubt- 
ful whether, under the Hindu law, апу partial par- 
tition of the family property can’ take place except 
by arrangement. Варна Cavan Dass ©. Kura 
воно Dass 
[L L. R., 5 Calc., 474: 4 С. L. R., 428 
66, _ Suit for parti- 
tion—Right to sue for partition of portion of pro 
erty.—A person suing for partition is not obliged to 
include in his suit the whole of the property, but 
may confine his suit to the portion of the property 
which he ів desirous of having partitioned ; therciore, 
where in в suit for partition it was shown that some 
portion of the property was out of the jurisdiction of 
the Court, objections that fresh parties would be 
necessary if the mofussil property were inclu led, 
and that thereupon the suit bad not been properly 
brought, and that the leave of thie Court had not 
been obtained previous to bringing the suit, were 
overruled. РАРМАМАМ! DASI г, JAGADAMDA Dist 
[8 B. L. R., 134 


67. 


[7 Вош., А. C., 46 
Cuyer NARAIN SINGH c. BUNWARI SING. 
[23 W. R., 305 


68. Partition оу 
part of family property — Suit for ejectment—Right 
of swit—Parties.—A Hindu sued for posscssion of 
ө one-third part of a house, a portion of his family 
property. Defendant No, 1 claimed title from the 
i а Court sale held in execution of a 

ee against the plaintiffs father; the other 
defendants were undivided brothers of the plaintiff. 
The title claimed by defendsut No. 1 was supported 
by the other defendants, but the plaintiff alleged 
that the purchase at the Court sale had been made 
bonami for him. Held that the suit was not main- 
tainable, being a suit for partition of a specific item 
of thi family property, but that the plaintiff might 
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3. PARTITION OF PORTION OF PROPERTY 
—continued, 


suc to cjcet defendant No. 1, joining his own brothers 
defendauts, VENKAYYA v. LAKSHMAYYA 


[L L. R., 16 Mad., 98 


ee. Omission to 
mention certain portion of property Subsequent 
consent to divide omitted property.In a suit for 
vartition plaintiff, when filing his plaint and echo 
dules, made no mention of certain jewels in the pos- 
session of his wife. Defendant ha ug filed a sche- 
dule in his written statement showing the existence 
of the said jewels, plaintiff admitted that they were 
with his wife, but declined to allow them to be 
divided unless a division were also made of the jewels 
vhich were in the possession of the defendants’ 
He, however, before the 
cxamivation of witnesses, withdrew this condition 
and expressed his willingness to give defendant credit 
for half their value. Held that the suit was on 
these facts not one for partial partition. Per 
O'FAxkELL, J,—That where a suit is brought for 
division of the whole of the family properties, an 
omission, whether accidental or fraudulent, i 
tically include in the plaint certai j 
pertics, where such properties are ascertained and 
з be given for partition, will uot convert 
e suit into one for partial partition, VENKATA 
NauAsixHA NAIDU г. BIASHYAKARLU NAIDU 
(LL. E., 22 Mad., 538 


ad chil 


70, — — — —— — — — Suit for parti- 
tion of portion of joint property— Cause of action, 
—In a suit between brothers who had been in joint 
possession of property of various kinds and carried 
On joint business until an alleged recent partition 
where the plaintiff sought to recover a proportion 
equal to his share of a sum of money said to have 
been taken by defendant from the joint funds,— He/d. 
that, unless the plaintiff could show that all the joint 
property had been divided excepting the sum in qucs- 
tion or that ull the property had been divided, and on 
‘an adjustment of accounts of past expenses there was 
a loss equal in amount to that item, he had no cause 
of action to sue for a moiety thercof. 0900 LALL 
Oorapuya г. Мамонов LALL ООРАРНҮА 

[19 W. R., 49 


73. Suit by pure 
chaser of a co-sharer's interest for partition 
of « specific part of joint property —Right of dee 
Jendant co-sharers to require a general partition— 
Rules аз to partition, general and purtial.—Whore 
в co-parcener or a purchaser of the rights of a co-par- 
cener sues for partition, the partition must be 
goucral: a suit for a partial partition of a single pro- 
perty will not lie, SHIVMURTEPPA v. ҮІВАРРА 


[L L. R., 24 Bom., 128 
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. — Suit for par 
tition of portion of join! properly.—The plaintiffs 
and the defendants being jointly entitled to and in 
possession of three khanabaris in a village and other 
immoveable property, the plaintiff sued for partition 
of one of the khanubaris only. Held that the suit 
would not lie, Hantpass SANYAL г. Pray NATH 
Sayan... LL.R. 12 Cale, 566 


74. — 


— -— Separation of 
one member of family, Effect of —The separation of 
one member of в joint Hindu family docs not neces- 
sarily create а separation between the other members, 
nor слизе the general disruption of the family. 
Radha Churn Dass v. Kripa Sindhu Dass, I. L. Roy 
5 Cale., 475, dissented from. Орехова NARAIN 
Мут c. Gores Narn ВЕНА 

[L L. R., 9 Cale, 817: 12 C. L. R., 356 


76 — — - -- Wrongful posses- 
sion by one co-sharer of portion of juint estute— 
Gift by father to one of several sons, co-sharcrs.— 
‘The wrongful possession of a portion of a joint estate, 
in every portion of which the sharers have equal 
rights, by one of them is no bar to the partition of tho 
whole, and does not warrant the exclusive assump- 
tion of another portion by another of them, Assum- 
ing а co-sharer's right in the family estate not to have 
been lost, a deed of gift of a portion thereof to 
another co-sharer is a violation of his right not justi- 
fied by the circumstance that the first co-sharcr had 
wrongfully appropriated some of the joint property in 
which the others might have recovered their rights 
by an action-at-law, А co-slarer's hereditary right 
does not, however, entitle him to claim a partition of 
a portion only of the ancestral property. KALKA 
Pensuan v. BUDREE Sau . 3 N. W., 267 


Т6. ——— Right to parti- 
tion of person in occupation of portion uf ancestral 
dwelling-house.—In a mit to obtain by partition 
central dwelling-house, in which de! 
ing, the latter вуеггей that the house in 
plaintiff was living was likewise ancestral, and 
that in a partition between them the houses which 
they respectively occupied had fallen to their respec- 
tive shares. Plaintiff hud replied that his house was 
not ancestral, but had been purchased out of his own 
funds, Held that it was necessary to enquire into 
plaintiff's title under the whole circumstances of the 
case, and when it appeared that he was in separate 
Occupation of a portion of the ancestral dwelling- 
house, whether he had aright to the partition of the 
опе without bringing thc other into hotchpot. Raw 
Loomus Раттоск о. Вооноовсв DYAL 

05 W. R., 111 


"n. — Partition of joint. 
property situate in British India without taking 
into account other joint property situate outside 
British India.—A Court can grant partition of pro- 


belonging to в joint Hiodu family situated in 
E ufo ри ый 
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—continued. 

property belonging to the family situated outside 

British India, RAMACHARYA г. ANANTACHARYA 


(1.1. R., 18 Bom., 389 


78. —————————— Suit for parts 
tion of property where portion is impartible. 
Where, in consequence of a suit for partition of the 
entire family property, a portion of the property is 
divided, hut the remaining portion is declared imparti- 
the family remains undivided in respect to the 
latter portion. Satrucharla Jagannadha Вази v. 
Safrucharla Samabhadra Каси, І. L. В. 14 Mads 
240, referred to, MALLIKARJUNA Prasapa NAIDU 
©, DURGA Prasapa Машо 

(1. L. R., 17 Mad., 362 


19. —— ——— —À— — —— Property left un- 
divided at the time of partition—Suit to recover 
share of the produce—Amendment of plaint— 
Variance between pleading and proof.—The circum- 
stance that there has been a partition between the 
members of а joint Hindu family docs not, in the 
absence of any special agreement between them, alter 
their rights as to the property still undivided. Ав to 
this, they continue to stand to «ne another in the rela- 
tion of members of an undivided Hindu family, А 
claim toa share of the produce of the property left 
undivided at а partition does not lie, because such & 
claim js based on the right to a particular share in 
the property itself which has no existence in the case 
of an undivided family. А suit for a share of the 
produce of the property left undivided at a partition 
cannot be amended by making it a suit for partition 
without entirely changing its character. GAYRI- 
SHANKAR РАВАБНОВАМ г. ATMARAM RAJARAM 

О. L. R., 18 Bom., 611 


80. Right to partial 
partition. —A member of a joint Hindu family may 
enforce by suit his right to a rartition of a portion 
only of the joint family property. Venkatuchella 
Pillay v. Chinnaiya Mutaliar,6 Alad., 156, approved 
and followed. SUBKAMANYA CHETTYAR г, PADMANA- 
ВИА CHETTYAR . LL. В, 19 Mad., 267 


81. 


joint family property, allozing family necessity in 
justification of the sale. The other brother subse- 
quently sold his undivided half share to two persous 
who now sued as plaintiffs for partition and posses- 
sion of one-half of the house. The family owned 
another house which had, however, for some time 
been mortgaged with possession ќо а third party and 
was not available for partition at the time. On the 
plea being raised that the suit was one for partial 
purtiti-n and could not be sustained,—Held that the 
suit was maintainable. Inasmuch as the other house 
was mortgaged with possession to a third party and 
therefore uo longer available for immediate partition, 
the suit was one for partition of the whole of the 
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family property liablo to partition at the time. 
Narayan Babaji v. Pandurang Ramchandra, 12 
Bom., 148, followed. KBISTAYYA v. NARASIMHAM 

[L L. В. 23 Mad., 608 


82, — —  — — — — — Effect of partir 
tion of portion of property Separate enjoyment: 
—Wheré the members of an undivided Hindu family 
have divided a portion of the estate aud held their 
respective shares separately, such shares will be 
liable to the incidents attaching to separate estates, 
although the whole of the joint property has not been 
divided. A partition of joint property is valid as 
between the members of a Hindu family, although it 
has not been sauctioned by the Board of Revenue, 
it being shown that for several years after tho 
partition the members of the family had separately 
enjoyed the shares which fell to them by the parti- 


tion, Hoonas Koonwas v. May SINGH 
[8 Agra, 87 
83. Partition of 


share of estate— Widow— Possession of estate for 
maintenance.—The proprietary right to a share in an 
undivided estate which includes and carries with it a 
right to claim and enforce a partition of that share 
must be s right of an absolute and unlimited nature, 
and does not belong to a Hindu widow who has been 
placed in possession of her deceased husband’s share 
for her maintenance; consequently, where the widow 
is not an absolute proprietor, but simply an assignee 
of the profits for a maintenance, she cannot claim 
Partition of the share so assigned. BHOOP SINGH v. 
Рнооі Кожвв 2 Agra, Part П, 168 


——__—___—— Partition by 
Sather and sons—Partition among joint owners— 
Dicisibility of portion remaining undivided.—The 
doctrine that when, after a partition of a joint family 
estate, a portion of the estate remains undivided, the 
portion which remains undivided cannot afterwards 
be partitioned, refers to a partition made by a father 
amongst his sons and their co-heir It does not 
refer to the case where a partition has been made by 
the joint owners amongst themselves, — SHAMASOON- 
рвву DASSEE о. KARTICK CHURN MITTBA 
[Bourke, О. C., 826 


4. BIGHT TO PARTITION. 
(а) бвмвватлх. 


85. -— Right of member of joint 
family to separate share.—Members of a joint 
family residing in joint premises are entitled, on the 
occurrence of & dispute between them and their co- 
sharers, to come into Court and ask to have their pro- 
per share assigned. The fact of their not having 
been in possession of a particular portion of the pre- 
mises is no bar to в claim for such portion, BIMOLA 
v. DANGOO КАМВАВЕЕ . . 19 W. R., 189 


——— Member of family more 
degrees removed from acquirer— 


86. 
than four 
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demanded by a Hindu more than four degrees removed 
from the acquirer or original owner of the property 
sought to be divided, provided he is not more than 
four degrees removed from the last owner, however 
remote he may be from the original owner thereof. 
Derala's text Avibhakta Vilhaktanaon, discussed, 
Мово ViSHYANATH v. GANESH VITHAL 


[10 Bom., 441 


87. ——— Member of family gov- 
erned by law of Aliyasantana,  Divisiar of 
family property cannot be enforced by one of the 
members of a family governed by the law of Aliya- 
santana, MUNDA CHETTI v. TIMMAJU HENSU 

[l Mad., 380 


88. Inheritance of talukhdari 
estate in Oude—Sanad recognizing primogeni- 
ture, Effect of, as to existing rights of inheritance 
—Shares held by members of family—Meene pro- 
fits on specific and definite shares.—The ordinary 
rule is that, if persons are entitled beneficially to shares 
in an estate, they may have partition. Although ina 
suit for the partition of joint family estate, where the 
head of the joint family does not account for the 
profits under the ordinary Hindu law, mesne profite are 
not recoverable, it is not so where the family has been 
living under a clear agreement that the members are 
entitled mot as an ordinary Hindu family, but in 
specific and definite shares If the enjoyment of 
those shares is in any way disturbed, the right to sue 
for profits will arise, as well as the right to partition. 
A talukbdari estate which, before and after annexation, 
was subject to the common Hindu law of Oude, viz, 
the Mitakshara, was restored after the general confis- 
cation of 1858 to the family, which received a sanad 
recognizing the shares of its members. At the same 
time, a grant was made to the head of the family as 
talukhdar of two other villages, and to him afterwards 
in 1861 was issued a primogeniture sanad of the above 
talukhdari estate. This sanad could not prevail against 
the family righta of inheritance ; and effect was given 
to family arrangements, with the same results as 
regards the two villages, On the contention that the 
family, by the effect of the вапайв, was to have one 
head and sole manager in the talukhdar, who Бей 
accountable to the junior members for their shares Gf 
the profits was alone to hold the entire estate by pri- 
mogeniture,— Held that this kind of managership was 
entirely unknown to the common Hindu law of Oude; 
and that apparently the Oude Estate Act, 1869, did 
not contemplate any such thing. At all events, there 
must be clear arrangements, such as were not found 
here, to establish and prove its existence, Partition 
was accordingly decreed to the members of the family 
suing for it. Pirthi Pal Sing v. Jawahir Singh, 
ZL. Rolf T. 4587 I. L. Re 14 Calen 493, na to the 

ight to partition of a talukhdari estate, referred to and 
llowed ; also the same case ia regard to profite, where 


| the members of а family are entitled to specific 


Remote relative,—Partition can effectually be | 


and definite shares not as members of an ordinary 
joint family, Smaxxan Ваквн о. Наврво Bari 

LI. L, E., 16 Calo., 397 

ТВ. 16 LÄ. 71 
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зе. Right to partition a second 
time after boná fide mistake in first parti- 
tion—Inclusion in first partition of property not 
subject to partition—Ke-partition.—The parties toa 
partition under в bond fide mistake included in the 
division certain property which did not belong to the 
family, but was held in mortgage from а third person 
who subsequently brought suit for redemption and 
recovered it from the party to whom it had been allot- 
todat the partition, Held that the party who had lost 
his share was entitled to claim a re-partition, 
Marori г. Кама . . LL, В, 81 Bom. 333 


(b) DAUGHTER, 


90. —— —— Right of daughters to par- 
tition—Mother’s property.—Though daughters 
succeed to their mother's property, they cannot call 
for a partition during her life. ight pecu- 
liar to the son and grandson as joint owners by birth 
with the father of the ancestral estate, MATHURA 
Малкін v. Esu Машин . I. L. R., 4 Bom., 545 


(c) GRANDMOTHER. 


91. Right of grandmother to 
maintenance in competition with mortgagee 
selling the estate—Hight of residence secured 
on sale of house by mortgugee.—Although, according 
to the Mitakshara, a graudmother may, on partition, or 
if the estate is being wasted, or her maintenance is not 
duly provided for, claim an assignment of a porti 
of the estate, yet she caunot call for partition, and 
her right to maintenauce cannot affect a mortgage of 
the estate created before апу portion has been assigned 
to her, except that, if the house she resides in is 
subject to the mortgage and is sold in execution of в 
decree upon the mortgage, the house must be sold 
subject to her right, VENKATAMMAL v. ANDYAPPA 
Carm . . I. L. В., 6 Mad, 180 


(d) Овлкрвох. 


93. — — —- Right of grandson to sue 
for partition -Ancestral family property.—A. 
grandson may, by Hindu law, irrespective of all cir- 
cumstances, maintain a suit against his grandfather 
for compulsory division of an ancestral family pro- 
perty. NAGALINGA Морли о. SUBBIBAMANYA MU- 

. 1Maà, T 


РАМ PME: 


93. Interest in an- 
cestral property.—In a joint Hindu family go 
by the Mitakshare law, a grandson has by birth a 
vested interest in ancestral property, which entitles 
him to enforce partition in the lifetime of his father 
and grandfather. Deendyal Lal v. Jugdeep Narain 
Singh, I. L. В.,8 Calc. 198; Laljest Singh у. Raj- 
coomar Singh, 19 В. L. Ry 873; and Nagalinga 
Mudali v. Subbiramanya Mudali, 1 Mad. 77. 
JoauL Кізновв v. Sale SAHAI 
(I. L. В., 5 All, 430 


DIGEST OF CASES. 
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4. RIGHT TO PARTITION—continued, 
(e) ILLEGITIMATE CHILDREN. 

Illegitimate son—Sutras.— 
Among Sudras an illegitimate son is entitled to main- 
tain asuit for partition of the family property against 
his father’s legitimate sons; and if his interest is 
endangered by reason of the property being left under 
the management of the latter, partition can be claimed 
during his minority. THANGAM PILLAI г. SUPPA 


Рим. € Т.Г. R., 12 Mad, 401 
(7) Mixon. 
95. Suit by or on behalf of 


minor for partition—Alithila school of law— 
‘Suit by mother and minor children for partition-- 
Malversation.—A suit cannot be brought by or on 
behalf of а minor to enforce partition unless on the 
ground of malversation, or some other circumst: 
which make it for his interost that his share sh 
be веб aside aud secured for іш, лмооров Міввев 
©. SENABUTTY MISRAIN 

[L L. R., 8 Calc., 537 : 10 C. L. R., 401 


98. Buit by minors for parti- 
tion —In what cases there is a right of suit — Mal- 
versation.—Under the Hindu laws, в minor co-par- 
cener caunot sue for partition unless his interests are 
(1) likely to be advanced thereby, or (2) protected 
from danger. When an adult co-parcener has taken 
up a hostile position to the interests of minor co- 

eners aud denied their rights, or sets up his own 
independent title, or where the minors live separately 
aud the adult co-parcener docs nut support them, 
inallthese cases it is in the interest of the minors 
that their share shall be partitioned and set apart. 
‘The plaintiffs, who were minors, sued by their next 
friond for в partition of their ancestral property in 
the possession of their stej-brother, the defen- 
dant, It appeared that soon after their father’s death 
disputes and differences aroso between ран’ 
mother and their step-brother, which led to their 
separation in food and residence. The defendant 
managed the family property, but did not support 
the minors out of rents and profits thereof. 
Hence the suit. Held that, though no malversation 
was alleged or proved, the allegations in the plaint 
of disputes and separate residence aud defendant's 
failure to support the plaintiffs were sutlicient to 
justify the Court in permitting the plaintiffs to 
maintain the suit. MaHADpmv Batvant v. LAKSH- 
MAN BALYANT x L L. R., 19 Bom., 99 


(g) PURCHASER РВОМ CO-PAROENER, 


ӨТ. ————— Bale by а co-parcener of 
his share in specific property—Hights of the 
vendee—Transfer of Property Act, а, 44.—A pur 
chaser from a member of an undivided Hindu family 
of that member's share in a specific portion of the 
ancestral family property caunot sue for a partition 
of that portion alone aud obtain an allotment to 
himself by metes and bounds of his vendor’s share in 
that portion of the property. VENKATARAMA r, 
Megna Lasar . . LL В. 18 Mad, 275 


Cm ) DIGEST 


HINDU LAW—PARTITION—continued. 
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OF CASES, 


See СнАхрс e. KUNBAMED, distinguished on the 1 


ground that the parties there were governed by 
Malomedan law of inheritance. 

[L L. R., 14 Mad, 324 
98. ——— Purchaser from member of 
undivided Hindu fumily of share in the 
joint property.—Two brothers constituted an un- 
divided Hindu family. The eldest mortgaged half 
of certain family lauds to P and the other lalf to 
the father (since deceased) of the contending defen- 
dants, and placed the mortzagees respectively in posses- 
‘Neither mortgage was binding on the younger 
red his share of the same land to 
obtained a decree ou his 


mortgagor, and, afterwards purchased the 
share of the elder brother and come to a settlement 
with P, brought в suit for a moiety of the land in the 
possession of the contending defendants as forming 
part of the half share of his mortzazor. Held that 
the contest being between strangers to the family, and 
the plaintiff having purchased the entire rights of the 
family in the land in question, the suit was maintain- 
able without claim for partition of the whole property 
е family, SUSBAKAZU г. VENKATARATNAM 

oe T (LL R., 15 Mad., 234 
99. Claim against vendor and 
widow of undivided brother.--A person who 
purchases the share of a co-parcener in family property 
is entitled to recover that share on his vendor's 
succession to the property as against the vendor himself 
and the widow of bis undivided brother, Udaram 
Sitaram v. Ranu Panduji, 11 Bom. 76, distinguished, 

MANJAPPA HEGADE г. LAKSHMI 
[L L. R., 15 Bom., 234 


100. Suit for partition by & pur- 
chaser from & co-parcener—Decree for share 
of co-parcener in specific property—Variance be- 
tween pleating and prouf.—In a suit to recover pos- 
session of property purchased by the plaintiff, if it is 
found that the property is not separate property of 


the plaintiff's vendor, but belongs to the joint family | 


of which plaintiff's vendor is a member, the plaintif 
is not entitled to a decree for his vendor’s share in 
that property, and the suit must be dismissed, Men- 
katarama у. Meera Ladur, I. І. В. 13 Mad., 275, 
followed. PALANI Konan г, MASAKONAN 

[L L. R., 20 Mad., 243 


101. Alienation of share by co- 
parcener—His position and rights after such 
alienttion—Position and rights of purchaser— 
Subsequent birth or death of other co-parceners. 
‘The alienation by a Hindu co-parcener of his rights 
in part or the whole of the joint family property docs 
not place the purchaser of such rights in his own 
position. The purchaser becomes a sort of tenant-in- 


common with the co-parcenerg, admissible as such to | 


his distributive share upon a partition taking place. 

an alienation before partition docs not deprive 
lienating co-parconer of his rights in the joint 
family. As the purchaser docs not, by the desth of 
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4. RIGHT TO PARTITION—continued. 

the vendor, lose his right to а partition, so his position 
is not improved by the death of the other co-parceners 
before partition, "The purchasers, like his alienor, i 

ble to have re diminished upon partition by 
co-parceners, if he stand by and 
docs uot insist on immediate partition. GURLINGAPA 
ЗАТИТНАРА. Gipwik v. NANDAPA CHANBASAPA 
SotaPURI L L. Е, 21 Bom., 707 


102, - Purchase by stranger from 
oneoftwo daughters jointly entitled to their 
father's property— Decree for partition.—A pur- 
chaser, having purchased certain property from one 
of two sisters jointly entitled to their deceased father's 
Property, under the Hindu law, re-sold it, where- 
upon the other daughter sued for a declaration that 
such sales were. invalid as against her, and that the 
property might be restored to her and her sister, or that 
there might be a partition of it. Held that, while 
one of two daughters cannot by any alienation alter 
the character of the daughters’ estate so far as the 
right of survivorship or that of the reversioners is 
concerned, she may alienate her interest in the pro- 
perty, or have that interest taken and sold in execu- 
tion of в decrce against her. Also that, subject to 
the same condition, she may demand a partition of the 
Property. KANNI AMMAL r. AMMAKANNU AMMAL 

(I. L. R., 23 Mad., 504 


(A) Purcuasze ғвом Wrpow. 


103. Right of purchaser to sue 
for partition—Assignee of widow.—A Hindu 
widow being competent under the Hindu law to put 
in a claim to enforce partition as against her co- 
sharers, there is nothing to prevent в purchaser of 
her estate at a sale in execution of в decree from 
enforcing a like claim. Вооноомати PANJAH e. 
LuckuuN CHUNDER DULLAL CHOWDHRY 

08 W. в. 28 

104, — — — — — — — — Bengal school 
of Hindu law— Widows estate—Joint widows.— 
Where a Hindu governed by the Bengal school of 
Hindu law dies intestate, leaving two widows his onl; 
heirs him surviving, either of those widows may 
her interest in her deceased husband’s property, and the 
purchaser thereof is entitled to enforce partition as 
against the other widow. The partition, if decreed, 
should be effected in such a way as would not be de- 
trimental to the future interests of the reversioners, 
JANOKINATu MUKHOPADHYA ©. MOTHURANATH 
МокнорАрнтл 

[L L. R., 9 Calc., 580: 13 C. L. R., 215 


Alienation by 
Hindu widow of share in family dwelling-house. — 
An assignee of a Hindu widow, though a stranger to 
in the same position as the Hindu 
widow, and is entitled to sue for partition of the joint 
family dwelling-house, and all that the Court has to 
вое to is that the partition should be carried out in 
such a way as not to affect the rights of the rever- 
siouers. ВЕРХ BEHARI Мороск v. LAL Монон 
Cuatrorapaya . . L L. В.,19 Celo, 


105. 
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HINDU LAW PARTITION — сов имей. 
4. RIGHT TO PARTITION—continued. 
(i) Sox. 

106. Suit by son to enforce par- 
tition against father—Mitakshara law—Un- 
divided Hindu family—Ancestral immoreable pro- 
perty.—In an undivided Hindu family the son has, 
"ander the Mitakshara, a right to demand in the life- 
time, and against the will, of his father, the partition 
and possession of his share in the ancestral immove- 
able property of the family. KALIPARSHAD г. BAM 
CmARAN . . А . I, L. R., 1 All, 159 


107, — о Right to pro- 
perty not acquired by birth. —In a suit brought by в 
‘son against his father to compel a division of move- 
able and immoveable property inherited by the latter 
from his paternal cousin,— Held that, вв regards the 
jewels of which plaintiff required an account, the 
plaintiff bad no right of complaint, although his 
father, the defendant, had made an unjust and par- 
tial distribution of them. Held also that the suit 
to enforce a div of the immoveable property 
could not be maintained, inasmuch as neither the 
plaintiff nor the defendant acquired any right of such 
property by birth. Rayapur NALLATANBI CHETTI 


ж, RAYADUR Maxuwpa Castri . 3 Mad. 455 
108. Могеа е ances- 
tral property— Ancestral business.—On the Bombay 


side of India a Hindu son has no right to enforce 
partition of ancestral moveable property in the hands 
of his father, or to claim а separate in an ane 
cestral business against his father’s will, although 
the son alleges that hie father is prejudiced against 
him and intends to deprive him of his succession to 
such property and business. Semble—That a son 
cannot enforce partition of immoveable ancestral pro- 
y under similar circumstances, RAMCHANDRA 
ADA Naik v. Dana MAHADEV NAIK 
О Bom., Ар., 76 
109. Suit for parti- 
tion by а son against his father and uncles in life» 
time of his father and against his father’s will.— 
Held by the Full Bench (TELANG, J., dissenting) that 
‘under the Hindu law applicable to the Satara District 
(а the Presidency of Bombay) в son cannot in the 
ifetime of his father sue his father and uncles for a 
partition of the immoveable family property and for 
asion of his share therein, the father not assent- 
thereto. ar NARHAR KULKARNI о. RAM- 
CHANDRA Ravst КоікАвмі.І. L. R., 16 Bom., 29 
110. —— Mit by sons 
and nephews against their father and uncles— Right 
of suit,—Ina suit for partition of family property, the 
plaintiffs were the sons of one and nephews of thers of 
the defendants who defended the suit. Held that the 
suit was maintainable. Apaji Narhar Kulkarni v. 
Ramchandra Raoji Kulkarni, Г. L. R., 16 Bom., 29, 
dissented from, SUBBA AXYAR г, GANASA AYYAR. 
[L L. R., 18 Mad., 179 
—  —  — Right of а son 
to claim partition of moveable as well as immore- 
able property in his father’s lifetime—Son’s right 
to partition of property come to the possession 


DIGEST OF CASES, 
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of his father before the son's. birth—Property aos 
wired by litigation—Self-acquired property devised 
y a father to his son is taken by the son under 
the will and is self-acquired in his hands— Earne 
ings of father as mill manager—Property left by 
testator to be held moveable or immoveable accord- 
ing to its condition at testator’s death— Kapols 
Bania caste, Custom of, аз to partition.—Per AP- 
PEAL CorRT.— There is no distinction between move- 
able and immoveable property as regards the right 
of a son in an undivided family governed by the 
Mitakshara law to partition in the lifetime of the 
father. Per Scorr, J.—Where the law of the 
Mayukha applies, a son is entitled to demand par- 
tition of moveable as well as immoveable property 
in his father's lifetime, Defendant's great-grand- 
father (1) dicd in 1792, leaving a will, dated 1789, 
whercby he directed his property to be equally divided 
among his five sons, of whom R (the grandfather 
of defendant) was one. The property became tho 
subject of litigation, and was not divided until 1852, 
long after the death cf В, which took place in 
1808. Re sbare was received in 1852 by the 
executors of his son, № (defendant’s father), who 
had died in 1843. Held that this property came 
to the defendant by inheritance and was ancestral 
property, and was not capable of being given or 
willed aw: him Purther that, as having regard 
to M’s will there was no apparent intention on 
the part of the testator to convert into money such 
of bis property as consisted of lands and houses, 
the general rule of law applied, viz, that the pro- 
perty must be held to be real or personal according 
to the actual condition in which it existed at the 
testator’s death. Held also that the dofendant's 
von had aright to claim partition of this property, 
although tho defendant had no son born to him nt 
the time (1852) he came into possession of it, All 
property acquired out of the income of ancestral pro- 
perty is itself ancestral, whether acquired before or 
after the birth of a son. In order to entitle a co- 
parcener to hold, ав property self- acquired by him, 
property, which has been recovered by his exertions 
(eg. by litigation), such property must have been 
recovered from usurpers holding it adversely to the 
family ; the co-parccners must have abandoned their 
rights; and where such abandonment is а matter of 
inference, the co-parceners, to whom it has been 
imputed, must have been in a position to sue, А 
son to whom his father leaves the self-acquired pro- 
perty by will takes the property under the will, and 
not by inheritance, and as property received by will 
is held by Hindu law to be received by gift, such 
roperty is self-acquired in the bands of the воп, and 
subject to partition. The first defendant ws 
ed by his son for partition. Some of the property 
in the defendant’s hands consisted of his earnings ая 
manager of a mill ond of the investments of emch 
earnings. The mill had been established in 1860, 
and the defendant bought thirty-nine shares out of 
the ancestral funds in bis hands. He was appointed 
chairman of the company, and managed the mill for 
ten years without any remuneration. His manage- 
ment was very successful, and good dividends were 


(375 ) 


HINDU LAW- PARTITION—con/inned. 
4. RIGHT TO PARTITION—continued. 


v year from 1863. In 1870 he declined 
to work any longer without remuneration, and at a 
mecting of the shareholders he was appointed manag: 
ing director and was granted & commission ou all 
saks cffccted by the company. Held that the com- 
mission so rectived by the defendant was his self- 
acquired property. Under the circumstances, it 
it safely be inferred that he did not obtain the 
ypointment of manager by the dircet influence of 
the shares which he held in the company. The gra- 
tuitous services which he had for years rendered to 
the sharcholders had influenced them in giving him 
the appointment, and such influence could not be 
said to have been created by the direct instrumen 
tality of the ancestral property. In a suit for pare 
tition brought by a sou against his father,—Held that. 
the plaintiff was entitled to partition of the auces- 
tral property as it subsisted at the date of suit. 
A custom alleged to exist among the Kapoli Banis 
caste, according to which a son is not entitled to the 
partition of ancestral property in his father’s 
time and against his father's will, held not proved. 
JAGMOHANDAS MANGALDAS г. MANGALDAs Na- 
THUBHOY L. R., 10 Bom., 528 


na. Bon, Partition by—Right of 
tons аз against mortgagee of ancestral property.— 
In a suit by four sons, members of a joint family, for 
determination of right and partition of family pro- 
perty which had been mortgaged by their father as 
security for a loan and had been sold in execution of 
a decree, the father being still alive, as well as his 
second wife, who was not incapacitated by age from 
bearing children,—Held that the mortgagee could 
not stand in a better position than the father against 
whom the sons had a right to require partition of the 
property so far as it was ancestral. Госном SINGT 
т. NEMDHARER SINGH . . 20 W.R.,170 
113. ——_———— Right of гота to 
partition—Indebledness of father—Minor sons.— 
Under Mitakshara law, minor sons have rights in ane 
cestral property, for a declaration of which by parti- 
tion their mother can proceed against their father 
and his creditors. Partition in such a case might be 
ordered against the will of the father, without actually 
taking the property out of his hands. Even where 
sons, because of their minority, are incapable of sig- 
nifying their intention of enforcing partition, it is open 
to a Court to discover -whether there are special 
circumstances which would make a partition desirable. 
LEKHRAJ Косев v. SIRDAR DYAL SINGH . 
[25 W. R., 497 
na. Illatom  son-in-law.—The 
question whether an illatom son-in-law can demand 
Partition from his father-in-law is not a pure question 
of law, but one that depends upon custom and can 
only be determined upon evidence, CHINNA OBAYYA 
v. Švna Вари . . LL. В. 21 Mad., 
115. ———— After-born son—Property 
acquired subsequently to partition.—A Hindu hav- 
ing two sons divided his property between them, 
reserving по share for himself. А third son was 
subsequently born, who now sued for в partition of 


declared evi 


DIGEST OF CASES. 
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CuxxGAMA NaYCDU є. MUN- 


Isami NAYUDU . - LL. R. 50 Mad., 75 


116. — — — Son born after partition— 
Right of such son to partition—Share of such son 
Family arrangement— Limitation.—In the year 
1875 опе V, having at that time three sons, riz., 
defendants Nos. 1, 2, and 3, divided his property, 
allotting one-third to the first defendant and retaining 
the remaining two-thirds in his own possession in 
the interest of his other two sons (defendants Nos. 2 
and 8), who were then minors. The latter continued 
to live with him, and he managed the property. The 
first defendant was the son of Fs elder wife, and 
the second and third defendants were the sons af his 
younger wife. In 1880 the plaintiff was born, and 
in 1894 he brought this suit by his mother (the 
younger wife) ва next friend for a partition of the 
whole of У” property, including that which in 1875 
had been allotted to the first defendant. The plain- 
tiff claimed а fourth share. He/d that the plaintiff 
was not entitled to any part of the property which 
had been given to the first defendant in 1875. The 
family arrangement then made had been acquiesced 
in for more than twelve years, and could not be dis- 
turbed. The plaintiff could only claim agains: defen- 
dants Nos. 2 and 3, who lived with their fa'her in 
union and with whom the plaintiff himself bad lived 
as member of a joint family. GANPAT VENKATESH 
DESPANDE v. GOPALRAO VENKATESH DESPANDE 

Г. L. R., 23 Bom., 636 


(7) Son-1N-LAW ор LUNATIO. 


117. Partition of lunatic’s estate 
—Joint property in Mitakshara family.—The hus- 
band of a lunatic's daughter applied to the Court to 
declare his father-in-law, who was a member of a joint 
Mitakshara family, to be а lunatic, and appoint a 
manager of his property and a guardian of his person 
under Act XXXV of 1858. The Court found that the 
application was made with в view to taking consequent 
Proceedings for partition. Quere—Assuming the 
application to be made witha view to a partition of the 
property, and that the lunatic was declared a lunatie 
under the Act, whether в partition could behad. Ix 
THR MATTER OP THE PETITION OP BHOOPENDRA 
Nama Roy. Внооғвхрвл Мавык Кот v. 
Guzrsm Nana Roy . L D. R., 6 Calc., 580 

[8 С.І. R., 80 


(0) рот. 


118. ———— Widow, Partition by— 
Ground for exclusion from right—Likelihood of re- 
marriage.—There is no ground for the exclusion of a 
Hindu widow from claim to partition, for, as the 


law now stands, she may re-marry and have issue, 
Brora v.DawGoo Kawsaggg . 19 W. R., 189 
ne. — Power of widow 


to enforce partition.—It is competent to the childless 


(и) 
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widow of a Hindu dying without other nearer heirs to 
enforce the actual division of the family property in 
which her husband at his death was entitled to share, 
when the separation of her husband has taken place 


and his share been ascertained, though not actually set. 
apart in specie, Raw JOSHI ғ. LAESHXIBHAI 

Bom., 189 

120. Discretion of 


Court— Widow with daughters and grandsons.—The 
(uestion whether a Hindu widow ів entitled to parti- 
tion is one for the discretion of the Court in cach 
particular case. In this case, where the plaintiff had 
danghters and grandsons, and the share she was cn- 
titled to through her husband was considerable, she 
was held entitled to a decree for partition. Зосрами. 

эвт Поввев r. Јоован CHUNDER DUTT 
[L L. R., 9 Calc., 268 


191. — Settlement by 
co-parcener on wife—Purchaser for valve.—In pur- 
suanoe of an ante-nuptial agreement made in consi- 
deration of marriage with the father of A, his in- 
tended wife, A N, an undivided member of a Hindu 
family, executed в post-nuptial settlement. in favour 
of A, whereby he declared that during his lifetime his 
share in the joint family property should be enjoyed 
by husband and wife jointly, and after his death his 
share should belong to 4. On the death of А N, A 
sued his co-parcener to recover by partition the share 


of A N in the joint family property. Held that A 
was entitled to recover. ALAMELU r. RANGASAMI 

[L L. R., 7 Май, 588 

122. Right of widows 


may be made out entitling one of several widows to 
the relief of separate possession of a portion of the 
inheritance. Such relief ought to be granted 
when from the nature or situation of the property 
and the conduct of co-widows or co-widow, it appears 
to be the only proper and effectnal mode of securing 
the enjoyment of her distinct right to an equal share 
of the benefits of the estate. Upon the death of the 
ja of Tanjore, the Government of Madras, in 

ise of their sovereign power, took possession 
of the estateand private property of the Raja. Sub- 
sequently, the Government made over to the widows 
and daughter of the Raja the landed and persoual 
property, having previously obtained the opinion of 
the Hindu law officers of tho Sudder Court on а 
question put with the view of ascertaining the Hindu 
law ва applicable to the case. The order of Govern- 
ment contained the following direction: “The estate 
will therefore be made over to the senior widow, who 
will have the management and control of the pro- 
perty, and it will be her duty to provide in a suit- 
able manner for the participative enjoyment of the 
estate in question by the other widows, her co-heirs. 
On the death of the last surviving widow, the 
daughter of the late Raja, or failing her the next 
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heirs of the late Raja, if any, will inherit the pro- 
perty.” In a suit by two of the widows against the 
senior widow and the 14th defendant, the alleged 
adopted son of the Inte Raja, for a division of the 
moveable property which had been made over to the 
senior widow by the Government of Madras, and for 
the cancellation of the adoption of the 14th defen- 
dant,—Held that the claim of the 14th defendant 
by right of adoption being as lineal heir to the 
Raja in preference to the widows would not be 
maintainable, assuming the adoption to have been 
valid. To that claim the absolute ownership of the 
Government in the interval from the death of the 
Raja until the act of State by which the transfer was 
made to the widows and daughters is fatal. J1soy- 
lawsa Bayt Saima v. KAMAKSHI Bayt SAIBA. 
Bar Sama г. JIJOr1AMBA BAYI SAIBA 

[3 Mad., 494 


128. — À—— Co-wi dow s— 
Widows inheriting jointly—Order for separate pos- 
session and enjoyment.—Widows who take a joint 
interes: in the inheritance of their husband have no 


right to enforce an absolute partition of the e«tate 
between themselves, But where from the conduct 
of one or more of their number, separate possession 
of в portion of tho inheritance is the only likely 
means to secure for each peaceful enjoyment of an 
equal ehare of the benefits of the estate, an order for 
separate possession and enjoyment may he made. 
Jijoyimba Bayi Saiba v. Kamakshi Bayi Saiba, 8 
Mad., 424, referred to and approved. GAJAPATHI 
NILAMANI e. GAJAPATHI RADHAMANI 
[L L. R., 1 Mad., 290: 1 C. L. R., 97 
R. 4L A., 219 


124. Co-w idowe— 
Arrangement for separate enjoyment.—Although 
the two widows of one and the samo husband may 
arrange for the enjoyment of the cstate in separate 
portions, there can be no compulsory partition сопе 
Yerting the joint estate into an estate in sevcralty. 
The intcrest of one of two such co-widows cannot be 
sold, KETHAPERUMAL с. VENKABAT 

(LLB, 3 Mad., 194 


—- Coeirenes— 
to enforce partition.—Two widows. co-heircases, 
in joint possession of property by ће Hindu law are 
in the nature of co-parceners, and one of them can 
enforce partition against the other notwithstandi 
the limited character of their tenure, and althouzk 
auch partition is not binding on the reversioners. 
PADMAMANI Dast о. JAGADAMBA DASI 
[6 B. L. R., 134 
196. ———________ Co.widows 
of estate left by their deceased hushand.—Poases- 
sion of the estate left by their deceased husband was 
taken by two widows of в deccased Hindu, who, 
being childless, had before h' death adopted a son, 
to whom also by will he bequeathed bis estate. 
The adopted son died soon after the testator. Held 
that the widows had в possessory title or intereat in 
the estate, notwithstanding that а preferable title 
might exist in others through the deceased legatee ; 
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also that the estate, being jointly held by them, was 
partible, and either widow might maintain a suit, for 


partition, SUNDAR v. PARBATI 
[L L. В, 12 AIL, 51 
L. R, 16 L A., 186 
127. — -—--- Division by 


co-widows of their la Auaband’s eslale— Alienation 
by one after the dirisiom - Validity of alienation 
as against surviving widow on decease of alienor.— 
A Hindu died leaving two widows, who divided his 
property by a formal registered purtition deed, 
under which each took possession of her share, with 
powers of alienation over the property comprise 
Certain alienations were made by one widow, who 
subsequently died. On the surviving widow claiming 
the whole of her late husband's property, including 
the portions so alienated, — //e/d that there is no legal 
obstacle to prevent one of two eo-widows from so far 
releasing her rizht of survivorship ав to preclude her 
from recovering from an aliene, after the other 
eo-widow"s death, property $ piven by way of partition 
to the latter and alienated by her, A widow may 
alienate for her life any che which comes to her by 
virtue of her widowhood, and may therefore enter 
into such a deed as will preclude her from recovering 
during her life property which she has alienated, to 
the full extent of such alienation, provided that it 
does not extend beyond her life-interest, RAMAKKAL 
t. BAMASAMI Nackan . L L. R., 88 Mad, 522 


() Wrz. 


Right of wife to demand 
partition — Share of, on partition.— Although, 
When a partition does take place, & wife in a Mituk- 


shara joint family is entitled t» в share, she has no 
right herself to take the initiative and demand a 
partition, SuNDER Ванс e. Мохонив Laut UPA- 
DHYA . . . . . lO C. L. R,, 79 
5. SHARES ON PARTITION. 
(а) GeNeRaL Морв or DIVISION. 
139. 


Mode of division—Survi- 
worship until partition—Rule for part I 
joint families governed by the Mitakshara |; 
Principle of survivorship is in force until partition, 
‘and upon partition distribution amongst the different 
members of the family should be made, not according 
to the ordinary Hindu rule of heirship, but per 
stirpes. RAINARAIN SINGH ғ, HEERMAT, 

L L. R., 6 Cale., 142 


130. Method of as- 
certaining shares when some of the family remain 
united after а partial partition.—A Hindu died 
leaving two sons, A and В. A had one son, C, and В 
had three копа, D, Е, Е. C had three sons, D one, Е 
two, and F one. In 1867 two of С?в sons, the two 
sons of E, and the son of F brought a suit to obtain 
their shares of the family property. Рог the purpose 
of that sit the property was divided into twelve 

Of the six shares due to 4's branch, three 
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were allotted to the two sons of C. ОҒ the six shares 
duc to B’s branch, two were allotted to ће sons of Æ 
and two to the son of F. The remaining five shares 
were enjoyed in common by the rest of the family, 
С, his third son, and the son of D, who remained in 
union. In 1872 C died. In 1879 the third son of C 
sued the son of D to recover his share of the family 
property, claiming three-fifths of the whole. The 
Subordinate Judge awarded him в moiety on the 
ground that the present state of the family alone was 
to be considered in ascertaining the shares. Held 
that the phintiff was entitled to the amount claimed 
by him. The rule that as between different branches 
division should be per stirpes, and as between sons of 
the same father per capita, applies to cases in which 
all the cc-parceners desire partition at the same time, 
and not to cases of partial partition. Where a joint 
family in an advanced state of development is broken 
пр by partition, regard must be had to the succcssive 
vested interests of each branch, and in order to secure 


JANATHA v, MARAYANA . 


(b) Арортвр Sox. 


191. — — — Share of adopted son—Son 
born after adoption of son.—The share of an adopted 
воо where sons are afterwards born is one-fourth of 
the share of a son born to the adoptive father after 


fhe adoption, Аттато MTPPANAR e. Апардтонг 
aun. 0.0. 0. 0. 0. 1 Mad.45 
138. = — Share of an 


adopted son of a natural son on partition in a 
Mitakshara family —Intention as to joint or a 
tera! owmership.—On partition in a Mitakshara 
family, an adopted son and the adopted son of & 
natural son stand exactly in the same position, and 
each takes only the share proper of an adopted son, 
i.e., half of the share which he would have taken had 
he been a natural son. The fact that such an adopted 
воп, a member of a Mitakshara family, becomes "pou 
adoption в joint owner of the family property, will 
not prevent the operation of the rule. RAGHUBA- 
UND Doss v. Sanau Сигах Doss 
[L L.R., 4 Calc., 425: 8 С.І. R., 584 

138, cease Sudras — Suit 
Sor partition by adopted son.—Assuming that, ac- 
cording to the Mitakshara, the share of an adopted 
son on partition is limited to one-half of the share 
which he would have taken had he been a natural 
son, this rule docs not apply to Sudras, amongst 
whom the adopted son is deciared to be entitled to 
ап equal share with a legitimate son born after the 
adoption, Raghubanund Doss v. Sadhu Churn 
Doss, І. І. Ry 4 Cale, 425, doubted, БАЈА e. 
SUBBARAYA . . ІІ. R., 7 Mad., 253 


(c) DavonrzR. 


184 — — — — Share of daughter— Ez 
penses for marriage of unmarried daughters.—Pro- 
perty sufficient to defray the expenses of the nuptials 
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should be given to unmarried daughters, on a parti- 


tion. рамооров MISSER v. SENABUTTY MISRAIM 
[L L. R., 8 Calc., 537 : 10 С. L, R., 401 


(4) Әвлхрмотнев, 


135. ———— Share of grandmother— 
Right to maintenance until partition —According 
to the Mitakshara, the mother, or the grandmother, 
is entitled to в share when sons or grandsons divide 
the family estate between themselves; but she can- 
not be recognized as the owner of such share until 
the division is actually made ; she has по pre-existing 
right in the estate, except a right of maintenance. 
JUDDOONATH TEWAREE v. BISHONATH TEWARER. 
Suzo DYAL TEWAREB v. JUDOONATH TRWARRE. 
Sugo DYAL TEWAREB v. BISHONATH TEWAREE. 
Sure DYAL TEWAREE г. BISHONATH TEWAREE 

[9 W. R., 61 


136. — — — — —  — A grandmother 
held not entitled to & share of the joint family pro- 
perty on partition, ВАРНА KISHEN MAN r. BACHHA- 
xax... . LL.R,8 SAL, 18 


Рсрром Моокнвв Dosszs v. RAYRE MONEE 
Dosm . . . . 18 W. R., 400 


Upheld on review in Rayer Monge DOSSER г, 
Рорром Mooxnzz Dossms . 18 W. R., 66 


187, ——_—__________ ge f-acquired 
property of father on partition—Under the Mitak- 
shara law, a ег on partition is entitled to a 
share in the joint family property. Semble—The rale 
of law to be found in the second volume of Vyavastha 
Chandrika, pp. 856-359, which lays down that, when 
the father makes the partition of his own choice, his 
mother is not entitled to a share, is intended to apply 
only to the self-scquired property of the father. 
Babar Вох v. Bavewar NARAIN Dong 

[L L. R., 8 Calc, 649 : 11 С.І. R., 186 


188,.— — — — Grandchildren 
— Right of grandmother to share.—In a suit for par- 
tition among the members of a joint Hindu family, 
consisting of tho heirs, in different degrees, of five 
brothers, a decree for partition according to certain 

ions was made, subject, во far as the decree 
affected property derived through the eldest brother, 
to maintenance for his widow, 4. Among other par- 
ties to tho suit were В, the granddaughter by the 
eldest son of 4, and C, her second son. С died in 
1880, leaving a widow, D, and four infant sons. 4, 
yho was not & party to the partition suit, now sued Z 
and Р and the infant sons of C for а declaration that 
she as such widow and mother was entitled to a share 
in the partitioned properties equal to, those of her 
grand-daughter, B, and her grandsons. the infant sons 
of C. Held that such a suit would lie, it not being a 
suit for partition exclusively among grandsons, and 
that А was entitled to an equal share with her grand- 
daughter and grandsons in the properties which under 
the partition decree had been allotted to the repre- 
sentatives of her husband, and to a lifinterest in the 
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income of the property remaining unpartitioned. 

ЗтввоовоонрЕвт DABIA v. Воввоомотту DABIA 
[L L. R., 7 Calc., 191 


(e) MEMBER ACQUIRING FRESH PROPERTY. 


139. Share of member increas- 
ing joint estate—Double share.—Whatever is 
acquired at the charge of the patrimony is subject to 
partition ; but if the common stock is improved, an 
equal share is ordained. Where a co-parcener, with 
comparatively small detriment to the joint estate, 
acquires any separate property by his own labour or 
capital, the property is nevertheless to be considered 
joint, although tho acquirer gets a double share. 

UDOONATH TEWAREB v. BISHONATH TEWAREB. 
Saxo Dyan TEWAREE ©. JUDOONATH TEWAR: 
Suzo DYAL TEWARER v. BISHONATH TEWANEE. 
SHIB DYAL TEWAREE v. BISTONATH TEWAREE 

[9 W. R., 61 


140,-—___—______—-Property acquired 
by exertion of particular members—Double share. 
—Where, with аша] aid from paternal property, se- 
parate and distinct propertics аге acquired principally 
through the exertions of particular members of a 
joint Hindu family, such members are entitled to a 
double share upon separation. SREB NARAIN BERAH 
е. Gooro PERSAUD BERAH. . 6%. Е., 219 
141. Share of incre* 
ment to estate.—Where one of the members of a joint 
undivided family purchases for the benefit of, and 
with funds belonging to, the family, he is entitled to 
such a share of the property covered by that purchase 
as is сапа] to his original share in the corpus of the 
estate, on the principle that the increment must 
follow the same rule as the corpus. Kater SUNKUR 
BHADOOREE v. ESHAN CHUKDER BHADOOREE 
(17 W. R., 529 
142. Recovery of pro- 
perty by one member at his own expense and labour. 
—The Court declined to! extend to all the remote 
branches of в Hindu family separate in mess and 
estate, and having no common interest like those of 
brothers, the doctrine laid down in a solitary case in 
which an elder brother, who recovered certain property 
by his own money and labour, wasawarded two-thirds 
oF the property, and the younger brother obtained 
only one-third. BISRESWAR CHAKRAVARTI v. SHT- 
TUL CHUNDRA CHAKRAVARTI v 8 W.R.,189 


(7) Moraz. 


143. Share of mother— Ancesfral 
property —Mitakshara lato—Share of mother om 
partition between father and sons.—Upon в parti 
tion of ancestral property between a father and his 
sons during the lifetime of the father, the mother is, 
under the Mitakshara law, entitled to a share, Ma- 
HABERR PERSAD v. RAMYAD SINGH 

[12 B. L. R., 90: 20 W. R., 102 

144, Partitionin 
fathers lifetime—Mitakshara law.—By tho Mitak- 
shara law a son may sue during the lifetime of his 
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father for a partition of the ancestral property. Оп 
such a partition being made, the mother is entitled to 
havea share allotted to her, by way of maintenance or 
otherwise, equal to a son's share. LALJEET SINGH v. 
RAJCOOMAR SINGH — . . B. L. R., 378 
[20 W. R., 887 

145. Share of step- 
mother—Partition between sons.—According to the 
leading authorities of the Mitakshara school, both 
mother and step-mother are equal sharers with the 


sons. DAMOODUR MISSER v. SENABUTTY MISRAIN 
0.1. R., 8 Calc., 587 : 10 C. L. R., 401 
146. Partition among 


sons—Deceased son—On a partition among her 
sons, a mother is entitled to obtain в share as repre- 
sentative of a deceased son, as well as one in her own 


right. Ј0аомонлу HALDAR v. SARODAMOYER 
Dossss . . , Ір. В.,3 Calo, 149 
147. Half-brothers 


and mother— Mother s ehare,— Where there is a porti- 
tion after the father's death between several brothers, 
some of whom are by ono wife, some by another, and 
either wife survives at the time of partition, the pro- 
perty should be first divided between all the brothers 
and the widow takes an equal share with her own sons 
of the whole portion allotted to them, Following the 
decisions quoted by Sir Р. Macnaughten in his “ Consi- 
derations of Hindu Law,” but doubting their pro- 


priety. Canty CHvgw MULLICK e. JANOVA DASSEE 
О Ind. Jur., N. 8., 284 
148. Step-mother- 


Partition between brothers.—In a suit for partition 
betwoen brothers and half-brothers, the mother of the 
first three defendants (step-mother of the plaintiff) 
was held to be entitled.on the partition to a one-fifth 
share in the esiste. DAMODARDAS MANEKLAL 0. 
ОтТАМВАМ MANEXIAL . L L. В., 17 Bom., 271 
149, ———— Partition by 
sons—Share of son.—On partition of the family 
property by the sons after their father’s death, the 
mother is entitled to share equal to that of a воп. If 
she has before the partition received property from 
the father either by giftor will, amounting to more 
than a son's share, ehe is entitled to nothing more on 
partition ; if she has received lese, she is entitled on 
Partition to as much as will make what she has re- 
ceived equal to в son's share. ЈороонАти Day 
BrRcAR ©, BROJONATH Day SMOAR 
03 B. L. R., 885 
150. Partition after 
death of father—Sons P] different wices.—On a 
partition after the father’s death between bi 
the sons of different wives who are ali 
‘of the partition, such wives are entitled to share 
with their sons. Товіт BHOOSUN BONNERJEE v. 
TaRAPROSONNO BOXRRJER 
[L L. R., & Сао, 750: 4 С. L. B. 161 
151. — Share of widow 
mother on partition in ancestral and proceeds of 
ancestral property.—A Hindu mother ou partition 
is entitled to а share equal to that of a son both in 
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the ancestral property of her husband and in all pror 
perty acquired with the proceeds of such ancestral 
Property. Sudanwnd Mokapattur v. Soorjoomonee 
Dayee, 11 W. R., 486, dissented from. — Isnzm PER- 
SHAD Siwan о, NAsm Koorn. 

[L L. R., 10 Calo., 1017 


158. — — —— — — ——— Parti 
sons— Widows share— Will, Construction of.— 
On partition of the joint family property by the sons 
after their father's death, the widow is entitled to 
get a share equal to that of each of the sons, and, if 
she has received any property either by gift or legacy 
from the father, she is entitled to so much only as 
with what she has ali received would make her 
share equal to that of each of the sons. Jadoonath 
Dey Sircar v. Brojonath Dey Sircar, 19 В. Г. В. 
885, Where a Hindu by his will, after be- 
queathing a legacy to his widow of 91,000 and 
appointing her executrix along with other executors, 
directed that his executors should divide the estate 
amongst his sons in accordance with the shastras 
after his youngest son had attained majority,— Held 
that such direction did not amount to an absolute 
‘bequest to his sons so as to exclude the widow from 
being entitled to a share upon a partition between 
the sons, Казнов Монсн GHOSE e. Mont Монти 
Gnose . . . ІІ. R, 12 Calo, 165 


Що Bengal school 
af law—Partition by sons— Succession to share given 
to a mother on partition—Under the Bengal 
school of law, the share which а mother takes on 
partition among her sons is not taken from her 
husband's estate either by inheritance or by way 
of survivorship in continuation of any prets 
interest, but is taken from her sons in lieu of 
or by way of provision for, that maintenance for 
which they and their estates are already bound; 
and on her death that share goes back to her sons 
from whom she received it. Somonam DOSSBE e. 
Buoosvs Монон Мвоант. UxWOPOORNAH роззвв 
v. Вноовок Моном №кобнт 

(LL. R., 16 Calc., 292 


154, Maintenance of 
Hindy widow where there are sons by dfi 
mothera, How ohargeable.—When the Hinks law 
shall be allotted to a woman on 


parti dy bound. According 
to Jimutavshana, referred to by Jaganatha (Cole- 
brooke), commenting on v. 89 of Ch. 3, Book V, it is а 
settled rule that в widow shall receive from sons, 
who were bom of her, an equal share with them ; and 
she cannot receive a share from the children of 
another wife. So long ва the estate remains 
joint and undivided, the maintenance of widows 

в charge on the whole; but where a partition 
takes place, among sons of different mothers, 
each widow is entitled to maintenance only out 
of the share or shares allotted to tho son or 
sons of whom she is the mother.  Jeeomomy 
Dosses у. Attaram Ghose (Macnaghten's Cons. 
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H. La р. 64) ‘referred to and approved. HEMAN- 

GINI DASI v. Каравмати KUNDU Сноуривт 

[L L R., 16 Calo., 758 
L. В., 16 L A., 115 
————__—. Mother's right 
to а share in liou of maintenance, on а partition 
awit having been inetituted.—After the institution of 
в partition suit by a member of a joint Hindu family 
consisting of six brothers and a mother, but before the 
E Tere served, one cf the sons (defendant 

jo. 1) transferred his share of the property, allegi 
it to be one-sixth, to a third party, who isa RE 
quently added аз в party defendant to the suit. At 
the time of the transfer both the transferor and the 
e had poe e of tho ssid suit. fe a question 

g raised as to what share of the rt} 

the transferee was entitled to,— Held that, epo 
as the suit for partition was instituted by one of the 
sons, the mother had an inchoate or quasi-contingent 
right, which ripened into an absolute right on а 
partition having taken расе (which happened in this 
ease), and therefore, she having been entitled to a 
share, the transferee could not get more than 
what the transferor was entitled to at the time 
of the transfer, i.s., one-scventh share of the property. 
JOGENDRA CHUNDER GHOSE v. FULEUMARI Dasst 
T (LLB, 37 Celo, 77 
Јоввнрво CHUNDER GHOSN s. GANENDBA Матн 
Smaps . . . . 40. W.N,954 


186. —— — — — —  — — Motier'a right 
to a share in Ном of maintenance on a partition— 
Right of a purchaser from one of the sons.—À Hindu 
à entitled under the Jaw to be maintained ont 
the joint family property, and if anything is done 
affecting that right, as for iastance by Taa sale doat 
pre share by any of her sons, her right comes 
existenoe. A purchaser from one of the sons has 

the same rights and takes it subject to the same 
liabilities as those of the from whom he 
gorehased. Jogendra Chander Ghose v. Fulkumari 
jassi, I. І. Ry 27 Calc, 77, followed. AMRITA 

Lat вв v. MANIOK LALL MULLIOK < 
[L L. R., 27 Calc., 561 

40. W. N., 764 


(9) РИВОНАВЯВВ, 


167. Suit by the purchaser of 
an undivided share of family property— 
Time when the share is ascortained.—The purchaser 
from a member of а joint Hindu family of his share 
of в house which belonged to the family, sued for the 
partition and delivery of possession of the share 
purchased by him. number of persons entitled 
ав co-paseeners to the property of the family had 
increased between the date of the purchase and 
that of the suit. It did not appear whether the 
house constituted the whole or only part of the 
НА: the family, and no question was raised 
as to competency of the iff to sue for a 
partial partition. Held by the Full Bench that 
ihe share to be awarded to the plaintiff should be 
computed with referenoe to the state of the joint 

VOL. п 
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family at the dato of, the suit. Held by the 
Divisional Bench that the decree appealed against, 
by which the plaintiff was to recover the value 
of the share of house computed as above and not 
the share itself, was right. RANGASAMI c. KRISHNAY- 
YAN . M L L. В, 14 Mad, 408 


As to the rights of a purchaser from в co-parcener, 
AMRITO LAL MrrTER v. MANIOK LALL MULLIOK 
[L L. R., 27 Calc., 551 


4 C. W. N., 764 
(В) Wow. 
158. — —— — Share of widow—&os 
husbands half-brother—Widow of husband's 
 father.—The aine iff, the widow вой heiress of one 


N, brought а suit for partition of the estate of one 
Е (her late husband's father) against 4, a son of 
her late husband's half-brother, and Е, the widow 
of В, the parties to the suit being the only members 
of the family then alive. Held that 4 took в one- 
half share in the estate, the other half share ler 
divisible between the widow of and the widow of N. 
Cally Churn Mullick у, Janova Dose, 1 Ind. 
Jur. N. S, 284, followed. Kristo ВнАЗЖЕУ 
овзвв с. Аввотозн Boso MULLICK 

(1. L. R., 18 Cale, 80 


159, —___________ Bengal shool 
of law—Partition of one item of joint family pro 
by outside shareholder— Widow's share on 
intenance.—The right of 

of a joint Hindu family) to 


that it consen to exist na a joint estate. Hence upon 
ition en у а stranger in respect of pro- 
pony which forme merely one item of the joint estate, 
the widow is not entitled to such share, if, notwith- 
standing such division, the main estato remains 
undivided, Held upon the facta of this case thet 
the widow was not entitled to rach share, BARARI 
EBI e. DRBKAMINI DER 

(LL R., 20 Calo., 688 


160, Mitakehara 
law—Joint wadivided property.—AÀ Hindu widow, 
entitled by the Mitakshara law to в p te 
share with sons npon partition of the 
can claim such share, not only quoad the sous, 
but as against an auction-purcbaser at the sale in the 
execution of a decree of the right, title, and interest 
of one af the sons in such estate before voluntary 

ition. Brnaso e. Diva МАТИ 
we [I. L. E, 3 AU., 28 


161. Widow of 
deceased brother.— Where there has been a general 


‘ition, but some of the property remains joint, 
Ts widow of a deceased brother mil, not participate 
in the undivided residue, ВАрлм0о KOOWAB v, 
WvzzER SWGH 

(1 Ind. Jur, N. 8,144:5 W. R., 78 
BENI) 
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162, — — — Shave of wife—Mitakshara 
law— Distribution by mortgages and sales in eze- 
cuiom-—By ув. 1 and 2 of в. 7 of Ch. I of the 
Mitakshora, when a distribution of ancestral property 
is made during the M¥ctime of a father of a 
family subject to Mitakshara law, his wife is entitled 
to an equal share with her husband and her 
sons. Held in this case that the mortgages by 
A and the sales in execution which occurred during 
his lifetime must, as against the defendants, be taken 
to be a distribution within the meaning of those 
verses; and as possession was taken by the 
defendants during 4’s lifetime, it must be considered 
a distribution made within that period, and therefore 
the widow was entitled to an equal share with her two 
sons. PURSID NARAIN SING г. HONOOMAN SING. 

LI. L. R., 5 Calc., 845 : 5 C. L. R., 576 

BULDEO SINGH e. MAHADEER SINGH 

П Agra, 155 
. Mitakshara 
law—Ancestral property.—Under the Mitakshara 
law, where partition of ancestral property takes 
place between a father and a son, the wife of tho 
father is entitled to a share. Mahabeer Persad 
v. Ramyad Singh, 12 В. L. R., 90; Laljeet Singh 
у. Rajcoomar Singh, 12 B. L. R., 873; Jodoonath 
Dey Sirear v. Brojonath Dey Sircar, 12 В. L. Ry 
885; and Pursid Narain Honooman 
Sahay, I. L, R., 6 Calc., 845, followed, SURUN 
THAKUR v. CHUNDERMUN MissER 

С.І. R., 8 Calc., 17 
9 C. L. R,, 415 

Бонров ВАНО v. Moxonvg LALL UPADHYA - 
(10 C. L. R, 79 
Right to an 
Jor partition referred to arbitration, 
but property not wholly partitioned—Infant’s 
right to an account of his share of the property 
partitioned and wnpartitioned.—4, a member of à 
Hindu joint family, died leaving в widow and no 
issue. y his will he appointed B, C, and D, 
members of the joint family, his cxecutors, and gave 
his widow power to adopt. In pursuance of that 
power, the widow adopted Е. The execntors instituted 
в suit for ition of the joint estates, and the 
it was referred to the arbitration of 2. He died 
without having partitioned the whole of the property, 
and an application was then made to the Court to 
determine the partition. The Court granted the 
application, and the suit came on for trial The 
infant Е asked for an account to be taken of the 
dealings of the joint property, and of the rents and 
profits on behalf of the estate of his late father, from 
the death of his father up to the appointment of a 
receiver, Held that in respect of the properties 
remaining unpartitionod the infant was entitled to 
an account of the dealings of the joint property and 
of the rents and profits the death of his father 
up to the time а receiver was appointed, but as 
to the properties already partitioned, he was not so 
entitled; SagAT CHUNDER SINGH г. NITYE SUNDER 
Smeg . . * LLB, 27 Calc., 1018 


account— St 
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Right to account of past 
Share in outstanding debts—1nter- 
est.—A plaintiff entitled on partition to half the 
property in the hands of his brother is bound to 
bring into hotchpot any ancestral property, or pro- 
perty acquired from ancestral funds which may bein 
his own hands, but is not liable to account for money 
received by him from his father while living in com- 
mensality with him and his brother, the circum- 
stances of such receipt not being of в kind to impute 
fraud. Members of an undivided Hindu family 
making partition are entitled, as в rule, not to an 
account of past transactions, but to a division of the 
family property actually existing at the date of par- 
tition. In partition suit, the Court ought not to 
order an immediate money payment by the defendant 
to the plaintiff of his share in the outstanding debts 
duc to the family estato, as if such outstanding debts 
had been recovered and the money were in the hands 
of the defendant. As a member of an undivided 
Hindu family is not bound to effect a partition by 
paying a certain sum of money to his co-parceners, 
the Court in а partition suit ought not to award 
interest on money decreed to be paid by the defen- 
dant to the plaintiff. LaxsHMAN Dapa NAIK e, 
RAMACHANDRA DADA NAIK. RAMACHANDRA NAIK 
v. Laxsuman Dana Nar . L L, R., 1 Bom., 661 


S. C. on appeal to Privy Council 
i [L L. R., 5 Bom., 48 
166. — —— —— — Account in 
partition suit.— Held that, in the case of joint enjoy- 
ment by the members of the whole family, or enjoy- 
ment by different members, of different portions of 
the family property, the Court will not, except under 
special circumstances, order an account to be taken 
of past transactions, but will make division of the 
property actually existing at the date of partition. 
Lakshman Dada Naik у. Ramchandra Dada 
Naik, I. L, R, 1 Bom., 561: I. І. R, 6 Bom., 48, 
followed, Комвввлу v. GURRAV 
[L L. R., 5 Bom., 589 


167. Account of mesne profits 
—Infant ejected and excluded from enjoyment of 
Jamily property.—The rule which limits the right 
‘of members of a Hindu family secking partition to а 
division of the family property existing at the date 
of division does not apply to the case of an infant 
who has been ejected by the manager from the family 
house and excluded from enjoyment of the family 
property. In such a case the manager is bound to 
account to the infant for mesme profits from the 
date of his exclusion, KRISHNA е, SUBBANNA 

[L L. R., 7 Mad., 564 


168. Liability of manager to 
account on occasion of partition— Right of 
members who were minors at time of management to 
an account from manager — Manager also guardian 
of minors—Nature of account to be rendered by а 
manager on partition—Family idol and property 
appertaining thereto—Right of mother to a share 

estate on partition.—A manager of a Hindu 
ly cannot refuse to render any account whatever 
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contin 


of his management on the occasion of a partition, 
or require the other members of the family to accept. 
his ipai dirit as to the property subject to partition. 
What that account should be so as to discharge 
him from his liability to account as manager, and 
what objections the other members of tho family 
can take to it, must depend on the conduct of the 
manager and the other members of the family, the 
nature of the property and the circumstances of 
the family, and cannot be stated in definite terms, 
Members who were minors during the management 
cannot be taken to have consented to the manage- 
ment, and are entitled, when they attain their 
majority, to hold the manager liable not only for 
acts amounting to fraud, but also where the manago- 
ment, has been grossly negligent and prejudicial to 
their interests ; the presumption, however, being that 
in the absence of evidence, the property for partition 
is such as it exists at the time of the mit for 
partition. A brother sued his three brothers for 
partition of their father’s estate, which consisted of 
moveables and immoveables and а banking business, 
As senior member of the family, he also claimed the 
rajecva (family idol) and the property appertain- 
ing to it. The mother (К) of the first three defen- 
dants, and M, the widow of a deceased brother of 
the plaintiff, and N, his aunt, the widow of his 
father's brother, were also defendants to the suit. 
The three brothers (defendant Nos. 1, 2, and 3) 
alleged that thcir father had dicd in 1864, at whi 

time they were minors; that the plaintiff had man- 
aged the estate ever since, and had in 1865 obtained 
в certificate of guardianship and administration to 
their estate under Act XX of 1864; that the 
plaintiff's management had been fraudulent, improper 
and wasteful and prejudicial to their interests as 
minors, and they contended that they were entitled 
to an account from him of the property at the 
date of their father’s death and of the procceds, 
income, and profits from that date to the date of 
suit. They contended that, as the plaintiff had 
been appointed administrator of their estate under 
Act XX of 1864, he was liable to account to them 
as a trustee, and was bound to show that all sales, 
purchases, and other transactions entered into by 
bim were necessary aud for their beuefit. The lower 
Court held that the family being united, the Minors 
Act did not apply, and that the fact that the plaintiff 
had obtained в certificate of guardianship did nof 
enlarge his liability to account, and that on the 
suthorities the manager of a Hindu family was not 
bound to account for past transactions, nor for mesne 
profits, unless in cases of fraud or gross extravagance, 
and that the state of the family property as it 
existed at the time of partition was to be the basi 
the distribution. On appeal to the High Court,— 
Held that the defendants were entitled to an account 
from the plaintiff, and that it was open to them to 
raise objections with regard to the plaintiff's manage- 
ment. Held also, as to the nature of tho account 
which the plaintiff should render of past transactions, 
that, having regard to tho circumstances of the 
family and the nature of the family property, the 
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6. RIGHT TO ACCOUNT ON PARTITION 
—eoncli |. 


plaintiff, in producing the books of the firm since 
the father’s death which contained an account of all 
transactions relating to the firm’s property and of the 
moveable and immoveable property, had done all 
that he could be expected to do, whether as tho 
family manager or as certificated administrator of 
the defendante’ interests in the family property. 
Held also that the circumstance that the plaintiff 
had obtained a certificate of administration of the 
estate of the minors and sold their interests in certain 
houses, without the consent of the Court, could 
not give them a counter-claim against the plaintiff, 
unless they proved that they had been prejudiced 
by the sale. As to ornaments purchased since 
the death of the father, it was directed that they 
should be brought into hotchpot by all the parties 
in making the partition, Аз to remissions of tenanta’ 
rent and compromises of suits, although a considerable 
loss was shown to have resulted from them, it was 
held that the defendants had failed to show that they 
were improper or uncalled for, and thore was no 
evidence to make the plaintiff himself liable for them, 
ог to forbid their being transferred to the general 
account, ‘The losses in trade also were properly 


debited to the general business of the firm, and 


the property thercof with liberty to such members 
of the family as аго or shall become marjedas to 
have access to it for the purpose of worship. Held 
also that K, the mother of the first three defendants 
(step-mother of the plaintiff), was entitled on this 
Partition to a one-fifth share in the estate, Dawo- 
DARDAS MANEKLAL v. UTTAMRAM MANEKLAL 

[L L. R., 17 Bom., 271 


7. EFFECT OF PARTITION. 


169. Finality of partition: 
Ground for re-opening partition—Fraud—Mistai 
—Property subsequently recovered.—Partition once 
effected is final and caunot be re-opened on the 
ground of the inequality of shares. It can be re 
opened only in case of fraud, or mistake, or subse- 
quent recovery of family property. Mow Visuwa- 
NATH v. GONESH VITHAL . m., 


170.— — —— Apportionment of debt for 
which father was jointly liable--Kffect of 
separation in estatg—A family having become 
separate in estate with apportionment of a debt, onco 
joint, among its soveral members, the sons of ono of 
the latter, on their father’s decease, are not liable for 
the whole debt for which he at one time was respon~ 
sible jointly with the rest of the family, but only 
for his portion of the debt. Dunes’ PERSHAD e. 
КЕВНОРЕНВАЮ SINGH 

L L. R., 8 Calc., 656: 11 C. L, R., 210 
В., ЭТ.А., 37 

171. —, Effect of partition on 

liability of a divided son where debt was 
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incurred by the father before partition. 
Deorse against father and execution proceedin, 
against son's property in father’s lifetime 
1890 а person subject to the Hindu law incurred a 
debt for purposes that were neither illegal nor 
immoral. In 1891 he divided the family property 
it son, and a house fell to the son's share under 

vision, In 1893 the creditors sued the father 
im respect of the debt, and, having obtained в decree, 
sought in the father’s lifetime to make the son's 
house liable in exceution thereof. Held that pro- 
perty taken by в son in partition cannot be seized in 
execution in respect of an unsecured personal debt of 
his father, even though the debt has been incurred 
before the partition, provided that the partition is 
not shown to have been made with a view to defraud 
or delay creditors, KBISHNASAMI Konan v. RAMA- 
BAMI ÀYYAR . 3 . LLB, 93 Mad, 519 


8. AGREEMENTS NOT TO PARTITION AND 
RESTRAINT ON PARTITION. 


172. — — — Condition against partition 
—Effect of prokibition—Where в neumputro, 
executed by the father of a joint Hindu family many 
years before his death, declared that his four sons 
Were not to divide the property ; but that any single 
member of the family, desiring to make any parti- 
cular arrangement, would be bound by the wishes of 
the others, and it happened eventually that опе of the 
sous predeceased his father without issue, and 
another leaving two sons, who were not bound by the 
prohibition,—Held that, as these grandsons were 
Parties having interest in the property, conditions 
which do not and cannot affect them ought not to be 
held to restrain the other co-sharers. Quere—Is 
Such provision in the deed as that which prohibits 
Partition valid, or is it contrary to Hindu law, ultra 
vires, and null and void? JzEBUN Квізто Gossa- 
‘MBE о. RoMANATH Gossamus . 28 W. R., 207 

178, mt not to parti- 
tion—Perpetuity—Incalid agreement.—An agree- 
ment between co. ers never to divide certain 
property is invalid by the Hindu law as tending to 


create a etuity.  BAMLINGA KHANAPURI с. 
Үівсраквні КнАмАРОЕ: I, L. В, 7 Bom., 538 
174. Binding cove- 


таті. Тһе members of s Hindu family, jointly 
and severally interested im a certain house and 
premises, covenanted for themselves, their heirs, and 
executors, that the seid house and premises should 
never be partitioned, except by the unanimous consent 
of the contracting parties. Held by the lower Court, 
and confirmed on appeal, that whether valid or not 
ва regarde parties representatives by purchase, tho 
covenant is binding пров those who are personally 

ies to the decd.  RAMDHUN GHOSE e. ANUND 

UNDER GHOSE > . . .8 > 


176, — — — — Purchaser of 
share of member of joint family—Alienation— 
members of a joint Hinda family entered inte an 


agreement not to partition their ostate, which was to 
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8. AGREEMENTS NOT TO PARTITION AND 
RESTRAINT ON PARTITION —continued. 


“continue in one jomt undivided occupation as st 
present.” Held that a purchaser at а Sheriff's sale 
of the share of one of the contracting parties was not 
bound by the agreement. Such an agreement does 
not prevent а party to it from alienating his interests 
in the cstate, ANAND CHANDRA GHOSE v. PRAN- 
KRISTO Durr 


[3 B. L. R,, O. C, 14:11 W. R., 0.C,, 19 


176. Dedication № 
fiar Miri гв D a Hindu, died possessed of 
e property, both real and personal, and leavi 
surviving him two sous, P D aud 4 D, his sole 
heirs, who after his death came to an amicable par- 
tition of some portion ofthe joiu estate, but continued 
to hold jointly the family dwelling-house and the 
land thereto attached. On 26th November 1849, 
P Dand A D executed a doed of trust of the joint 

house, among other properties, by 
which, after reciting that they had kept certain 
property joint, and that they had been i 
the family ceremonies, etc, and that it was their 
intention that they should be performed in the same 
manner at the family dwellig-house, and after 
setting apart certain real property for the expenses 
thereof, it was agreed that “wo will, during our life- 
time, jointly perform tho said acte after that manner 
and according (o practice : on the death of ono of us, 
the survivor and the executor or representatives of 
the deceased person will act after that manner and 
according to practico for a period of twenty ycars 
Sm tha date o the death of ica who shell die lat 
our executors or representatives will jointly perform, 
out of tho proceeds of the aforceaid real property, 
the puja and so forth at our dwelling-house im Si 
in Calcutte, and entertain strangers at the garden 
which once sppertained to 2 5 B. The said roal 
property and our dwelling-house and the beitakhana 
nay of them will ave ihe power to make a partion 
of tl ill have the power to $a ài 
thereof during the sid presori iol On the 
expiration of the said period, our representa 
tives wish to make a partition of all the said real 
property, cte., having made a division, they will have 
the acts and ceremonies 


1849 died, leaving two adopted sons, M D and 
another, on the death of whom the plaintiff was 
adopted. Р D also left a will, whereby he 
directed that the purport of the deed of 26th Novem- 
ber 1849 should never be violated. 4 D died 30th 
January 1866, leaving a will, whereof be appointed 
the'defendants N D, С G, and S G, executors, and 
thereby he devised all his property, subject to 
certain legacies, to C G and S G. By his will he 
charged his executors not to fail to сыту out the 
agreement, The ceremonies coutinued to be per- 
formed as dirocted in the deed by the plaintiff and 
the defondants M D, N G,C G, and S G. Ву deed 
dated Mth July 1863, № D, C G, and 5 G, mortgaged, 
for valuable consideration, to the dofondant A B M, 
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certain property, ineluding an undivided share of the 
said dwelling-house. 4 В М afterwards instituted a 
suit on the mortgage against N D, С G, and S G, 
and by the decree in that suit it was, on 14th April 
1870, ordered that the defendants should be 
absolutely foreclosed of all equity of redemption in 
the said family dwelling-house and other premises 
comprised in tho mortgage. Subsequent proceedings, 
taken by А B M against the defendants N D, C G, 
and S G, resulted in 4 B M obtaining a writ of 

ion against them, which he endeavoured, but 
unsuccessfully, to have executed. The present suit 
was brought to have the deed of trust of November 
26th, 1849, established and to have the trusts thereof 
declared. То 1854 two suits had been brought in the 
Supreme Court—one by М D and the present. plain- 
tiff, and the other by 4 D—in which suits decrees 
were made declaring the will of P D and the agree 
ment of 26th November 1849 to be fully proved and 
established and binding on 4 D end his heirs and 
the representatives of P D. It was found on the 
evidence in the present suit that the agreement of 
26th November 1849 was not fraudulent ; that when 
‘A D died, the estate belonging to the representatives 
of P D, independently of the property set apart, was 
more than sufficient to meet any claims against the 
estate of P D; that the agreement of 26th November 
1849 had, up to the present time, been steadily acted 
on by the representatives of P D and by the represen- 
tatives of 4 D until very recently; that 4 B M 
took the mortgage with notice of the agreement and 
cf the fact that it was being acted on under the 
decrees of the Supreme Court. Held that the family 
dwelling-bouse was not absolutely dedicated by the 
deed of 26th November 1849 to the worship of the 
deities and performance of the ceremonics mentioned 
therein, and thercfore was not inalienable. But the 
Prohibition im the decd of 26th November 1849 
‘against partition of the family dwelling-house for 
twenty years after the denth of the survivor of P D 
and 4 D implied also that there should be по 
slionstion of it for twenty years. Until the end of 
the twenty years 4 В М was not entitled to pe 


sion in any shape, ANaTH NATH Der e. Маск. 
mms . . . . .8В.1.8.,60 
177. Joint proper ty 


—Deed by joint owners of the family property ap- 
pointing trustees for the management of the pro- 
perty, Effect of—Effect of deed by joint owners 
embodying an agreement not to partition the pro- 
perty —By an instrament, purporting to be a deed 
of trust, all the existing joint owners of the family 

у deputed the management of the property 
to trustees for the purposes of the family solely, 
giving tho trustees certain specific directions with 
regard to the management of the property and the 
application of the funds. The beneficial rights of 
the owners was in no way alicned or altered by tho 
deed, By a clause in the deed the joint owners bound 
themselves not to ask for partition of the property. 
Held (by Риклв, J., 1875) that an arrangement of 
this kind сап only be operativo just so long ae all the 
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$. AGREEMENTS NOT TO PARTITION AND 
RESTRAINT ON PARTITION—continued. 


it-owners consent to its being operative and no 
ger. That it is not competent for owners of pro- 
perty in this conntry by any arrangement, made in 
their own discretion, to alter the ordinary incidents of 
the property which they possess; a jomt property 
therefore cannot be made impartible in perpetuity 
by any such arrangement, though the owners may, 
fot sufficient consideration, bind themselves to forego 
their rights for в specified time and definite purpose 
by а contract which could be enforced against them 
ly. RADHANATH MUXKERJEE v. TaRRUOK- 

FATE MUKERJEE . . 80. W. М. 126 


178. — — Agreement restraining 
partition— Right of purchaser of share—Trust 
for idol.—By an agreement entered into between 
five brothers, who formed a joint Hindu family, 
it was provided that none of the parties, “nor their 
representatives, nor any porson, should be able to 
divide the real and personal property belonging to the 
family into shares ; that, while the male descendante 
of any of the brothers lived, the sous of the daughter 
of the deceased persons should not be entitled to the 
real and personal properties, nor to the proceeds 
thereof; that none of the brothers, nor any of their 
male descendants, should be able to adopt a son ; that 
during the lifetime of the brothers, or of the one of 
them who should be the last survivor, their earnings 
should be regarded as joint property, and that, if any 
brother or son of a brother separated himself from 
the family, he should only get H20,000 as his 
share.” The agreement further provided for the 
maintenance of widows and infant children, and that. 
the sum of two lakhs of rupecs should [be taken from 
the joint khatta for the purpose of carrying on cer- 
tain business. The family dwelling-house had be- 
longed to the mother of the brothers. She made a 
gift by deed of the house and lands and! houses ap- 
Pertaining thereto to an idol, and appointed her sous. 
managers, and directed that they should live in the 
house, and should not have power to partition or 
alienate any portion of the properties settled. The 
deed contained provisions as to the disposition of the 
profits arising from the lands and houses, eiz, to 
provide accommodation for the families of the man- 
agers, aud to invest the surplus in the purchase of 
lands in the name of tho idol. A son of one of the 
brothers sold his share in the family property. Ina 
suit by the purchaser for partition and an account of 
the property,— Held that the gencral scheme of the 
arrangement between the brothers was such as could 
only be binding upon the actual parties to it, not 
upon в purchaser from one of the parties, and à for- 
tiori not upon a purchaser from the heir of one of the 
parties. Anand Chandra Ghose v. Prankristo Dutt, 
8 В. І. В. О. С. 14, followed. The object of 
the arrangement was to settle the family property 
upon trust for the maintenance of the members of 
the family born and to be born, This could not be 
done by a gift, and what cannot be done by a gift 
cannot be done by the intervention of в trust. The 
owner of property cannot by тете contract during 
his life prevent his heirs from partitioning property 
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after his death, and such a prohibition is not binding 
upon an assignee of tho heir. Anath Nath Dey v. 
Mackintosh, У B. L. B. 60, distinguished. Held 
also that there was a good gift of the family dwell- 
ing-house to the idol, aud that the plaintiff was not 
entitled to any share therein. RAJENDER DUTT v. 
нам Сиско Mirren . 


179. ————— Clause restraining parti- 
tion or enjoyment—Otheriise absolute gift of 
property.—Where a Hindu testator gave all his im- 
moveable property to his sous, but postponed their 
enjoyment thereof by a clause that they should not 
make any division for twenty yeare,—d/eld that the 
restriction was void as being а condition repugnant 
to the gift, and that the sons were entitled to partie 
tion at once. Мокоохро LALL Suaw г. GONESH 
Снонрев Suaw L L. R., 1 Calc., 104 


180. —_—— Land excluded from 
tition of family property and declared in- 
alienable— Land dedicated to family idol —Subse- 
quent purchase from escheat department of 
Government—Sale in execution of decree.—By в 
partition-deed by the six members of a Hindu family 
it was provided that part of the land of the family 
should be set apart for the maintenance of the family 
idol and should be inalienable, aud the rest of the 
land was divided equally. Subsequently the Govern- 
ment claimed the dedicated land as an escheat, and 
sold it to the members of the family jointly, of 
whom one byilt a house on part of it—less than one- 
sixth with the consent of the others, ‘The house 
and ita site were sold in execution of a decree against 
the builder, Held that the other members of the 
family wero not entitled to have the house removed 
ог the sale cancelled. MALLAN г. РОВОВНОТНАМА 

(LL.B, 13 Mad., 287 


HINDU LAW-—PRESUMPTION OF 
DEATH. 


1. —— Person not heard of for more 
than twelve years,—According to Hindu law, 
a person who has not been heard of for more than 
twelve years is presumed to be dead. МАМКЕЕ 
Koze v, Кивроо Lart . . 9% Hay, 623 


2 Disappearance—Absence for 
twelve years.—Where a Hindu disappears, and is not 
heard of for a length of time, no person cau succeed 
to his property as heir until the expiry of twelve 
years from the date on which he was last heard of. 
JANMAJAY MAZUMDAR v. KESHAB LALL GHOSE 
(3 B. L. R., A. C., 134 
JUNMAJOY MOJOOMDAR v. каанга LALL GHOSE 
.Е, 
BULBHUDDUR TEWAREE о. RAM 'TEWAREE 
[1 Agra, 159 
— — Absence for twelve 
—The rule of Enylish law, that a period of 
n years’ absence without tidings is sufficient to 
raise а presumption of death, cannot be applied in 
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L L. R., 6 Calc, 106 ` 
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HINDU LAW—PRESUMPTION OF 
DEATH—continued. 


the case of а Hindu. The Hindu law has а rule of 
its own, requiring the lapse of twelve years before 
an absent person of whom nothing has boon heard 
can be presumed tobe dead. SARODASUNDABI DEBI 
v. GOBIND Мамі DEBI 
[3 B. L. В. A.C., 157 note 
IN THE MATTER OF THE PETITION ОР SHURNO 
Моувн озвев. . .  . 8'W.R,491 


4, I — — — Absence for twelve 

ears —Omission to perform ceremonies for death. 
— Where the husband disappears for the prescribed 
number of years, the mere omission of ceremonies 
being performed by his wife will not prevent the pree 
sumption of death from arising, — GHASER о. J USON- 
DEB . y . . é 3 Agra, 226 


Я ——— Suit on bond against re- 
presentatives of obligor—Lapse of time to 
create presumption.—ln в suit upon а bond, the 
plaintiff having sued the defendants, not on the 
ground of their personal responsibility, but as tbe legal 
representatives of the obligor, who was supposed to 
be dead,—Held that the suit was not maintainable 
before the lapse of the time which raises the legal 
presumption of the death of the obligor, unless there 
was proof of special circumstances which warrant the 
inference of his death within a shorter iod. 
KAaRUPPAN CHuETTI v. VERIYAL , 4 Mad. 1 


6. — — — Evidence Act, s. 108—Suit 
for administration.—The reversiouers next after 
J to the estate of 5, deceased, sued to avoid an alien- 
ation of Ss estate affecting their reversionary 
right made by his widow. J had not been heard of 
for eight or nine years, and there was no proof of his 
being alive. Held that his death might be presumed 
under the provisions of s. 108, Act I of 1872, 
for the purposes of the suit, although, in a suit for 
the purpose of administering the estate, the Court . 
might have to apply the Hindu law of succession pre- 
scribed when a person is missing and not dead. 
PARMESHAR RAI v. BISHESHAR SINGH 

[I.L. R., 1 AIL, 58 


T— M Inheritance 
Missing person—Claim after seven years—Co- 
owners—Absent co-owner—Claim to hie share of 
property a question of evidence, not of succession. — 
D, G, and В were co-owners of certain khoti villages. 
B disappeared, and was unheard of for more than 
seven years. In his absence, D received his (B's) 
share of tho ronts and profit, 6 cl to be 
entitled to a moiety of ^s share therein, and brought 
this suit against D. Held that @ was entitled to 
such moiety. B, having been absent and unheard of 
for more than seven years, might be presumed to be 
dead under s. 108 of the Evidence Act (I of 1872) ; 
and G, as one of his two survivors, was entitled 
to a moiety of his property. Where the right of 
a party claiming to succeed to the property of 
another is based on the allegation that the latter 
has not been heard of for more than seven years, 
the question to be decided is one of evidence, and 
not a part of the substantive law of inheritance, 
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DEATH continued. 

Parmeshar Rai v. Bisheshar Singh, І. І. Bs 

1 All, 53, concurred in. Юнохро BHIKAJI v. 


Gaxssn Вии è. LL. R., 11 Bom., 488 
8. — Evidence Act, ss. 107, 108— 
Presumption of date of death.—Upon the death of a 


sonless Hindu, his separate estate devolved upon his 
two widows, the first of whom had в daughter, who 
. bad two sons, G and S G, having a son D. After 
the death of the first widow, the second came into 
sole possession of the property and so continuod till 
her death in 1882. At that time S was still living, 
but @ had not been heard of by any of his relatives or 
friends since 1869 or 1870. In 1884, a purchaser 
from S claimed possession of the whole estate, aud 
was resisted by D on the ground that the cstate 
had, on the death of the second widow, devolved оп 
his father and 5 jointly, and S was not competent 
to alienate it, ` Held that the question whether the 
defendant's father was living at the time of the 
second widow's death in 1882 was а question of evi- 
dence governed by ss. 107 and 108 of the Evidence 
Act; that under the circumstances the defendant's 
father must be held to have died prior to the time 
referred to; that consequently, according to the 
Hindu law, the right of succession to his grandfather's 
estate did-not vest in him jointly with the plaintiff's 
vendor, во as to enable the defendant to claim through 
him ; that the plaintiff's vendor was therefore com- 
petent to alienate the entire estate, and the claim 
must be allowed. Mozhar Ali v. Budh Singh, I. І. 
В.7 АЦ. 297; Janmajay Mazumdar v. Keshab 
Lal Ghose, 2 В. L. В. A. С. 134; Guru Dass Nag 
v. Matilal Nag, 6 B. L. R., Ар 16 ; and Parmeshar 
Rai v. Bisheshar Singh, І. L. В, 1 Ally 53, 
referred to. Dmarur NATH о. GOBIND SARAN. 

Совіхр Saran v. DHARUP NATH 
(LiL. R., 8 All, 614 


9. Validity of adop- 
tion depending on whether natural som alive or 
dead—Onus of proof — Deed or will conferring estate 
ona person described as adopted son— Person not 
heard of for seven years.—Death is to be presumed 
after в certain interval (seven years); but there is no 
presumption as to the time of death. If, therefore, 
any one has to establish the precise period during 
these seven years at which a person died, he must do 
во by evidence, and can neither rely, on the one hand, 
upon the presumption of death, nor, on the other, 
upon the continuance of life, There is no presumption 
of law that because a person was alive in 1877, 
therefore he wasalive in 1878, Опе Sdied in Septem- 
ber 1878, leaving & widow, B. Tho year before his 
death his only son (Bala), a child of cight years old, 
had left his home and was never heard of again. А 
few days before his death, S adopted the plaintiff (his 
nephew) and exccuted а deed of adoption, which 
stated that he had no hope that his son Bala was 
alive, and that he had therefore adopted the plaintiff. 
The deed further declared the plaintiff to be the 
owner of all S's property with all the rights of a natural 
воп, but provided that, in the event of the lost son 
returning, he should have balf, In 1892 the plaintiff, 
as S's adopted son, brought this suit to recover some 
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DEATH concluded. 


of S's property, which was in the hands of the defen- 
dants, who claimed it аз S's heirs They (inter alid) 
impeached the plaintiff's adoption. Held that, in 
order to recover the property as tho adoptod sou of 
S, it lay ou the plaintiff to prove в valid adoption. 
It was n condition precedent to prove that at the 
death of the adoption S was without а воп, It was 
therefore for the plaintiff to prove that Bula was 
then dead. There was at that time no presumption 
that Bala was dead, and, there being no evidence on 
the point, it was impossible to say when he died, or 
consequently that the adoption was valid. Held, 
however, that plaintiff was entitled to succeed as donee 
under the deed of adoption. It was clearly S's 
intention to give the estate to the plaintiff as being 
his adopted воп. But if the adoption was invalid, the 
gift had по effect. The onus here was on the 
defendants. It for them to show that Bala was 
at that date alivo aud the adoption therefore 
invalid. That burden they had not discharged, and 
the plaintiff therefore was entitled to a decree. 
RANGO BALAJI v. MUDIYEPTA 

[L L. R., 23 Bom., 296 


HINDU LAW --RECOVERED PRO- 
PERT 


_____ Decree for possession. —The 
Hindu law on the subject of “recovered” property 
applies to cases in which the property has passed.from 
the family to strangers, and has been held by them 
adversely to the family, and not to cases where the 
property has been held by опо claiming (though un- 
loundedly) to be a member of the family. Merely 
obtaining n decree for possession is not “ recovering ” 
the property. “Recovery,” if not made with the 
privity of the co-heir, must at least be bond fide, and 
not in fraud or by anticipation of the intentions of the 
co-hei.  BisssSsUR CHUCKRRBUTTY v. SHETUL 
Снохрив Cavcxersurty . . 9 W.R.,09 


HINDU LAW-REVERSIONERS. Col. 
1. Power or REVERSIONERS TO ALIEN- 
ATE REVERSIONARY INTEREST . 


2; Powers OP REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIEN- 
ATIONS B + H 


(а) Wao max sor . . . 


(b) WHEN THEY MAY ВОК AND 
mow . 0. 3749 


3. RIGHT TO POSSESSION „ . + 3750 
4. RELINQUISHMENT BY WiDOW TO RE- 
VERSIONERS v Reo d d 
Б. ARRANGEMENTS BETWEEN WIDOW AND 
REVERSIONERS о. с 
6. CONVEYANCE BY WIDOW WITH REVER- 
SIONERS' CONSENT . . + 375% 


See Cases UNDER ПРОТАВАТОВУ ПЕОВЕВ, 
SUIT FOR—HEVERSIONERS. 
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HINDU LAW-REVERSIONERS 
—continued, 
See CASES UNDER HINDU LAW-—ALIEN- 
ATION—ALIENATION BY WIDOW, 
See Cases UNDER HiNDU LAw—Wrpow— 
POWER OP ALIENATION, 


See CASES UNDER LIMITATION Аст, 1877, 
ART. 141. 


1. POWER OF REVERSIONERS TO ALIENATE 
REVERSIONARY INTEREST. 


1. ‘Expectancy—Sale or mortgage of 
reversionary right in ancestral property—Onus of 
proof in contracts by recersioners as to their expec 
tant rights — Transfer of Property Act (IV of 1882) 
г. 6, cl. (a).—The Hindu law which prevails in the 
М.-М, Provinces recognizes no power in a reversioner 
to sell or mortgage his interest in expectancy, even 
although he may be the heir apparent. It is necese 

, when money-lenders in this country seek to 
enforce against the property of a Hindu family a cone 
tract of mort gage made by в reversioner, who, although 
of age at the time, was then still of tender years and 
without experience of business, for the Court, when 
the question is raised, to be satisfied that the rever- 
sioner understood the nature of the transaction and the 
effect of the contract which he was entering into, or 
that the reversioner of the family property, in which 
the reversioner had an estate in expectancy only, was 
liable for the debt in respect of which the mortgage 
is sought to be enforced, and that no unfair advantage 


was taken of tho reversioner’s youth and inexperience. ` 


ACHEAN KUAB е. THAKUR Das 
[I. L. R., 17 АП, 125 


Affirmed by Privy Council in Suam SUNDER LAL 
©. AcHHAN ÉUNWAR . . ІІ. B21 AIL, 71 
[L. R., 25 L A., 188 


2. POWERS OF REVERSIONERS TO RESTRAIN 
WASTE AND SET ASIDE ALIENATIONS, 


(а) Уно may вов, 


2. —  — Suits by reversioners— Suit to 
set aside alienation’ by Hindu widow—Suit to 
restrain Hindu widow from committing waste— 
Contingent recersionary interest, —Persons having 
в contingent reversionary interest in lands, expectant 
on the death of a Hindu widow, though they cannot 
sue for a declaration of title to the lands as against 
third persons, may sue as presumptive heirs to set 
aside alienations of the property made by the widow, 
upon the ground of there being no legal necessity for 
guch alienations, or to restrain her from committing 
waste. Unless such suits could be brought, it might 
be impossible, if the widow lived to в great age, to 
bring evidence after her death to prove that there was 
no legal necessity for the alienations. Nor would it 
be possible to prevent the widow from committing 
irremediable mischief to the estate. Сноттоо Mis- 
BER с. JEMAN MISSER 

(I. L. R., 6 Calc, 198 : 6 C. L. R., 588 


Contra, RAM MONORUR SINGH г. KoorpzgP Na- 
BAIN SINGH . E . . ПУ. в. 614 
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2. POWERS ОР REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS—continued. 


[3 Alienation by 
Semale tenant for life— Waste— Ground for ewit,— 
A bill quia timet by a reversioner against the daugh- 
ter of an intestate Hindu in possession of ereonalty 
dismissed. A Court of equity will not interfere, 
unless it is shown that there is danger from the mode 
in which the tenant for life in possession is dealing 
with the property. The mere fact of the tenant for 
life keeping in hand for about three months part of 
the corpus for the alleged purpose of an eligible 
investment does not amount to waste, пог is in deroga 
tion of the rights of those entitled: in reversion, 

Новат Doss DUTT о. UPPOORNAH РовзЕв 
[6 Moore’s I. A., 488 


4 — — Sale by widow in 
excess of power—Suit by reversioners for share of 
land sold от payment of proportionate amount of sum 
Properly lent—Decree for redemption.—The widow 
of а Hindu sold to the defendants а portion of her 
husband’s estate for less than its market value and 
for а sum in excess of what she was justified in rais- 
ing by sale. The plaintiffs, two or throe reversioners 
entitled to the estate, sued, on the death of the widow, 
to recover from the purchasers two-thirds of the land 
sold upon payment of two-thirds of the sum which 
the widow wae justified in raising. Held that the 
plaintiffs were entitled to the reliof claimed. Su- 
ВВАМАМУА г. PorxusaMI . L L. R., 8 Маа, 92 


5. ——________- Declaratory de- 
cree, Suit for—Waste by Hindu widow—Suit to set 
aside compromise by Hindu widow.—Where the 
next reversioner after a Hindu widow sues, during 
the lifetime of the widow, for a declaration that 
a compromise made by her is not binding on him, it is 
no sufficient ground for refusing the declaration that 
tho plaintiff may not succeed for many years to the 
possession of the property, or that some of the pro- 
py is of а perishable nature. UPENDRA NABAIN 

YTI ©. GOPEE NATH BERA 

[L L. E., 9 Calc., 817: 12 С. L. R., 856 

в Alienationby 
Hindu widow—Forfeiture of estate—Right of 
reversioners—A Hindu widow, entitled to a life- 
estate only, granted a patni of the lands, Held, first, 
that this did not work a forfeiture entitling the rever- 
sioners to enter. Secondly (STEER, J., dissenting), 
that the reversioners were not entitled to have ti 
patni set aside. Thirdly, that the patnidar, being a 

y to the suit, was entitled to a against that 
Part of the decree which declared the act of the 
widow has caused a forfeiture of her estate, as well as 
against the part of it which set aside his patni. 
LALL Ѕоохрав Doss v. Нсввуківввх Doss 
[Marsh., 113:1 Ind. Jur. O.8., 82:1 Hay, 330 

T. zi Contingent revere 
sioner.—A person having only в contin; estato 
during the lifetime of a Hinda widow ена 
to воо simply on the ground of necessity that the 
contingent геустйошег may be under of protecting his 
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2. POWERS OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS—continued. 

contingent interest. It is therefore essontial to see 

that he has such an estate as entitles him to come in 

that way, i^, that he holds the character which he 
professes. THAKOOBAIN SAHIBA г. MoHUN LALL 

i. В.Р. C., 25 

nu re's Г. А., 380 

8. Interest sufficient 

to give right to sue,— Held, under the circumstances, 

that the plaintiff had sufficient interest to enable him 

to maintain a suit to question the adoption of а son. 

Ввого KissogE ПозвЕЕ v. SREENATH BOSE 

[8 W. R., 241 
ө. — —— —- Remote rever- 
aioner.— Spita to set aside improper alienations by а 
widow cannot be brought by those whose rights are 
only inchoate and remote, as are those of a minor who 
is only entitled in reversion after the life-estate of 
his mother and sister, in the event of their surviving 
their mother, whose alicnations he seeks to set aside, 
Bama SOONDURBE роввев е. Bama BOONDUREE 


Doszs . . . . . №Ю№.8, 301 
Granting review in S, C. . . 10 W. E, 138 
10. 


Suit for declara- 
tion by a remote recersioner—Specifio Relief Act 
(1 of 1877), +. 49 — Parties. — The plaintiff, claiming 
a remote reversionary interest in the estates of а de- 
ceased Hindu, sued for в declaration of the invalidity 
of an adoption made by the widow. It appeared 
that the nearer reversioners (who were in the first in- 
stance joined as defendants in the suit) refused to call 
in question the validity of the adoption, and that the 
plaintiff himself had concurred in it at the time 
when it took place. Held (1) that the plaintiff 
was entitled to bring the suit without proof of fraud 
on the part of the nearer reversioners ; (2) that the 
nearer reversioners were rightly impleaded in the suit. 
GUBULINGASWAMI r. RAMALAKSHMAMMA 

н [L L. R., 18 Mad., 53 


11. ——— Suit by reter- 
sioner to sot aside an adoption by a Hindu widow— 
Bight of swit—Remote rerersioners—Succession to 
tatan property — Hereditary Offices Act (Bombay 
Act V of 1886), The right to sue to set aside 
an adoption by s Hindu widow is, as a general rule, 
limited to the nearest reversi heir, and if he, 
without sufficient cause, refuses to institute proceed- 
ings, or if he hae precluded himself by his own act 
and conduct from so doing, or has colluded with the 
widow, or concurred in the alleged wrongful act, the 
next presumable reversioner will be entitled to sue. 
In sueh a case, upon a plaint stating the circamstan- 
ces under which the more distant reversioner claims 
to sue, the Court must exercise a judicial discretion in 
determining whether the remote reversioner is entitled 
to sue, and should require the nearer reversioner tobe 
made a party to the suit. 4, в separated Hindu, 
dicd possessed of certain property, a portion of which 
was vatan land, and left him surviviug a widow R, 
a daughter М, mud the plaintiffs who were his 
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2. POWERS OF REVERSIONERS TO. RES- 


TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS—continued. 


brother's sons, Subsequently P adopted У as а son. 
M, who lived with R and P) did not take any steps 
to dispute the alleged adoption, The plaintiffs now 
sued for a declaration that the adoption, if made in 
fact, was invalid, and that they were entitled to suc- 
cecd to the property of 4 on the death of his widow 
R. Held that, as the plaintiffs were entitled under 
в. 2 of Bombay Act V of 1586 to succeed to the vatan 
property in preference to M, after the death of R, 
and were the presumptive reversionary heirs after R, 
to the vatan property, and the only persons interested 
in disputing the adoption so far as the vatan property 
was concerned, the lower Court exercised a proper 
discretion in allowing the suit to be maintaied by 
the plaintiffs. Anund Kunwar v. Court of Wards, 
І.І. В. 6 Caley 764: L. By 8 I, Ay 92, and Gulab 
Singh v. Rae Kurun Sing, 14 Moore's I. Ay 198: 
10 B. L. R., 1, referred to and followed. ВАМАВАТ 
v. BANGRAV . . LL.R, 19 Bom, 614 


19. — — — — — Suit to set aside 
alienation by Hindu widow— Grandsons of daughter 
of alienor's deceased husband.— Held in в suit to 
set aside an alienation made by a Hindu widow of 
property which had been of her deceased husband in 
his lifctime, that the sons of the son of а daughter of 
the alienor's late husband were, their father and 
grandmother being dead, reversioncrs, and as such 
entitled to sue to set aside the alicnation made by the 
widow. Krishnayya v. Pichamma, I. І. Ry 11 
Mad., 287, and Babu Lal у. Nanku Ват, І.І. Ry 
22 Calc, 889, referred to. SHEOBARAT KUABI г, 
BHAGWATI PRASAD . LL Е.,17 AN., 538 


18. ——— —— — uit to set агі 
alienation— Right of remote reversioner— Belin- 
quishment of right of suit.—Although a suit to sct 
aside an alienation, alleged to have been illegally 
made by a Hindu widow, of property bolonging to 
the estate of her deceased husband should usually be 
brought by the next and not by a remote reversioner, 
yet such & suit may be brought by other than the 
next reversioner whero it can be considered as one 
brought by & person who, by the exprese declaration 
of those having prior righte, was entitled to maintain 
it by reason of their consent, and of their relinquisb- 
ment in his favour of the right of suit, When this 
relinquishment is once shown, the в open to no 
objection on the score of its having been instituted 
without the plaintiff, at the time of the institution, 
having shown that the prior rights of others had 


been waived or abandoned in his favour. AMMUR 
Siwon e. MURDUN SINOH . . 8N. W,81 
14, — — — — — Right to bring 


a suit for declaratory decree.—A suit for a declara- 
tory decree must be brought by the nearest rever- 
sioner; but there is no objection to a suit by a more 
distant reversionor when the prior right of the nearer 
reversioner or reversioners have been waived. Bnl« 
Kaa АРАЛ v. JAGANNATH VITHAL, 10 Bom., 851 
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"3 “OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS —continued. 

15. —— — — Suit by rerer- 
sioner with consent of rerersioner having right to 
зие.— А suit by a roversioner to set aside an alicnation 
is cognizable if the title of the reversioner has been 
injured by a distinct act of alienation, and if the 
widow who onght to have brought tho suit has re- 
linquished her life-interest and signified her assent 
to the snit proceeding, | Bs ВА Cavoxansurre 
v. Horeg Kismonz Roy . . 1. R., 359 


— ~~ Suit to set aside 
adoption—Right to swe.—Tho mere possibility o 

succeeding to the estate held by в widow for life does 
not confer on the person having it the right to suc to 
contest an adoption alleged to have been made by 
the widow, Such a suit must be brought cither by the 
presumptive heir, or in the case of his refusal to sue, 
or precluding himself by act or word from suing, or 
of his concurring in, or colluding with, the alleged 
adoption, by the next reversioner. In the latter case, 
the plaint must state why the presumptive heir docs 
not sue, and the Court will, in the exercise of its 
diserction, decide whether the plaintiff is competent 
to sue. GYANENDRO NaTH ROY ғ, LOBONGOMUN- 
suki рав . . 11 C. L. E., 198 


17. ——— Alienation by 
widow—Suit for declaratory decree.—Where a 
Hindu widow in possession as such of her deceased 
husband's property alienates it, only the person pre- 
sumptively entitled to possess the property on her 
denth may sue for a declaration of his right as against 
such alienation, unless such person has precluded 
himself from so suing by collusion and connivance, 
when the person entitled next to him may so sue. 
Влоно NATH v. Тнлков: . L L. R, 4 All, 16 


——————— Binds widow— 
Alienation—Suit by reversioner to set aside aliena- 
tion—Nearest — reversioner—Collusion.—The only 
porson who can maintain а suit to have an alienation 
by the widow of a childless Hindu declared inopera- 
tive beyond the widow’s own life-interest is the nearest 
reversioner who, if he survived the widow, would in- 
herit; unless it is shown or found that he refused 
without sufficient cause to sue, or precluded himself 
by his own act from suing, or colluded with the widow, 
in which case only can the more remote roversioners 
maintain much e suit, Anund Koer v. Court of 

Yards, L. Ru 8 I. А. 14:1. 1, R46 Calc, 764, 
Mi Raghunath v. Thakuri, I. L. В, 4 Ally 16, 
referred to. Ramphal Rai v. Tula Kauri, I. D. B., 
6 All., 116, and Madan Mohan v, Puran Mal, I. L 
By 6 Alls 288, distinguished. "PRULA e. KANTA 
РВАвАр . . . LLB, All, 441 


18, ———-———— — Suit by rerer- 
sioner when nearest reversioner Cannot sue.—When 
the immediate reversioner is in possession of & part 
of the property, and not in a position to institute pro- 
ceedings to set aside alienations, the next reversioner 
is entitled to sue to protect bis own future rights. 
BALGOBIND RAM v. HIRUSBANEE . € W. R, 256 
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TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS—continued. 

20, —— Persons not the 
nezt reversioners— Right to sue.—Where it appeared 
there were other persons nearer than pl aintife and 
that there had been no disclaimer of their right on 
their part,—Held that plaintiffs, who, according to 
the ordinary Hindu law of inheritance, were not the 
next heirs, could not maintain the suit. боовнАкен 
neers v. PURSOTUM LALLJEE . 8 Agra, 238 

— Suit to set aside 
adeption—Bight of suit.—Although a suit, to con- 
test an adoption made by a Hindu widow of в son to 
her deceased husband, may be brought by a contin- 
gent reversionary heir, yet it is not the Iaw that any 
one who may have a possibility of succeeding to the 
estate of inheritance held by tho widow for her life is 
competent to bring such в suit, The right to sue 
must be limi As a gencral rule, the suit must be 
brought by the presumptive reversionary heir, that 
is to say, by the person who would succeed to the 
estate if the widow were to die at the time of the 
suit. But it may be brought by в more distant heir, 
if those nearer in the line of succession are in collu- 
sion with the widow, or have precluded themselves 
from interfering. The rule laid down in Bhikaji 

Apaii v. Jagannath Vithal, 10 Вот. A. C., 851, 

approved. Reference made to Kooer Golab Singh 

v. Rao Kurun Singh, 14 Moore's I. A. 187. If the 

nearest heir had refused, without sufficient cause, to 

institute proceedings, or if he had precluded himself 
by his own act or conduct from suing, or had col- 
luded with the widow, or had concurred in the act 
alleged to be wrongful, the next presumable heir 
would be, in respect of his interest, competent to suo. 
In such а case, upon в plaint stating the circum- 
stances under which the more distant heir claimed to 
sue, a Court would exercise а judicial discretion in 
determining whether he was or was not competent in 
that respect to sue ; and whether it was requisite or 
not that any nearer heir should be made a party to 
the suit. it to have an alleged adoption set 
aside, the plaintiff, в minor, through his guardian, 
claimed to sue, on the strength of being the adopted 
son of the husband of a daughter of a brother of the 
father of the deceased, under whose authority the 
adoption was alleged to have been made by the 
widow, the defendant. The Judicial Committee, 
without deciding that, as an adopted son, this minor 
had the same rights as a naturally-born son, and with- 
out deciding that he would have been entitled, in de- 
fault of nearer relations, to succeed to the estato of 
inheritance, after the death of the widow, pointed out 
that he could only have succeeded as a distant bandhu, 
and that he had not а vested, but at most а contingent 
interest. And held that, there being in fact heirs 
nearer in the line of succession thau this minor, the 
grounds of his competence to sue in respect of his 
interest, assuming that interest to exist, should have 
been made out in the manner above indicated. ANUND 
Kuxwan г. Count or WARDS 
ER., 6 Calc., 764 


d. L. 
8C. L. R., 381; L. E, 8 L A.,14 
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22. — — — — — — — Collusion between 
widow and (ransferee.— Held that where the widow 
and plaintiff, the transferee, were engaged in a scheme 
for evading the restrictions put by the Hindu law 
upon the widow’s right of alienation, and wero mak- 
ing uso of the forms of a suit in furtherance of the 
fraud, it was quite competent for the lower Appellate 
Court to determine and satisfy itself (some of the 
persons really interested being minors, and the trans- 
‘action being open to suspicion as prejudicial to their 
reversionary rights) of the true nature of the transac- 
tion at tho instance of the remote reversioner, even 
had tho nearer reversioner been present and consented 
to the decree being passed in plaintiff's favour. Do- 
WAR RAI с. BOONDA. 

[Agra, Е. В, 57: Ed. 1874, 48 


23. Collusion between 
widow and next heir—Right of remoter reversioner 
to swe.—Where а daughter was colluding with the 
widow in making a transfer of divided property, — 
Held that plaintiffs, the next reversioners after the 
daughter, were competent to maintain the suit to 
have the transfer declared null and void, JWALA 
Матн v. KULLU 

[8 Agra, 55: Agra, F. В., Ed. 1874, 188 


24, — — l Alienation by 
Hindu widow— Right to swe—Daughters.—The re 
versioners of the estate of а deceased Hindu sued his 
widow to set aside an alienation of the property by 
her, as not justified by legal necessity. The deceased 
had two daughers, who were still living. Held that, 
in the absence of any proof of collusion or connivance 
between the widow and her daughters, the plaintiffs, 
in the presence of the latter, were not competent to 
maintain the suit. Anund Koer v. Court of Wards, 
І. R., 8 I. A., 14, referred to. MADARI v. MALXI 

LR, 6 AIL, 498 


35, — ———— — — ——— Мет? presump- 
tive reversioner—Intervening woman's estate.—The 
Рв grandson (daughter's son) of a deceased 
indu sued during the lifetime of his mother to set 
aside а will made by his mother's father in favour of 
an idol under the management of his step-mother, the 
testator's second wife. Held that, there being no 
evidence of collusion or contrivance, the plaintiff, not 
being the next reversioner, was not competent to 
maintain the suit. The fact that his mother’s estate, 
should it ever come into her possession, would be only 
a limited estate, would not affect the plaintiff's sub- 
sisting position in respect of his right to sue. Madari 
у. Malki, I, L. R., 6 АЦ. 428, followed. ISHwAR. 
Мавлін е, Janki . =. LL. В. 16 АЦ. 132 

26. Suit in lifetime 
of daughter of last male owner— Suit by reversioner 
do establish invalidity of by а widow— 
Daughter of last male holder not joined.—Under the 
Hindu law obtaining in the Madras Presidency, а re- 
versioner is entitled to suc to establish the invalidity 
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2. POWERS OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS—continued. 

of a sale by the widow of the last malo holder, not- 

withstanding the fact that he left в daughter, who 

was alive at the date of suit, but was not joined ns а 

party. BAGHUPATI v. TIRUMALAT 

(I. L. R., 15 Mad., 422 


Alienation— 
Fraud,—S was entitled, under the Mitakshara law, 
to succeed, on the death of M, her mother, to the real 
estate of N, her father. Certain persons disputed Ss 
right of succession and claimed that they were entitled 
to succeed to N’s estate on M’s death, and complained 
that M was wasting the estate. The difference be- 


in Court which, among other things, parti 
estate between S and such G, who claimed 
the right to succced to the estate оп S's death, sued 
for the cancellation of the award on the ground that 
it was fraudulent and affected his reversionary in- 
terests. Held, relying on Doar v. Boonda, Agra, 
Е. B., 57: Ed. 1874, 43, that the suit was maintain- 
able, notwithstanding that G was not the next rever- 
sioner. GAURI DAT с. GUR SARAI 

= [L L. R., 2 AIL, 41 


i — Partition between 
widow and mother, both claiming li 
Alienation by mother—Declaratory decree.—Upon 
ihe death of a Hindu, в disputo as to his separate 
estate tcok place between his mother and his widow, 
which was referred to arbitration and ап award was 
made dividing the property between the disputante. 
Tt did not appear that either of them claimed the pro- 
party abwlutely, but they disputed us to who should 
ave a life-interost in it, and this was the subject of 
the arbitration and of the award. Subsequently the 
mothor executed a deed of gift of part of the property 
which came to her in favour of her nephews, The 
danghter and the daughter's sons of tho deceased, as 
reversioners, sued the donees to sot aside the gift, 
asserting that the donor had no power to make it, hav- 
ing under the Hindu law a lifeinterest only in 
the property. Held that, inasmuch as the donor was 
in any circumstances entitled tomaintenance, and the 
decision come to upon the arbitration was to put her in 
sion of half the property, but only on the foot- 

ing of в woman’s interest for life, the defendants 
could not set up any title by adverse possession on her 
part to defeat the claim of the reversioners. Held 
also that the plaintiffs were competent to maintain 
tho suit ва reversioners to the widow, and were entitled 
to decree for a declaration that the gift should not 


affect any of their rights as reversioncrs after the 
widow's death. Сорт CHAND v. SUJAN Kuan 

[L L. R, 8 All., 646 

Alienation by 


Hindu widow—Acquiescence—Right to sue— 
Daughter.—A reversioner of the estate of a deceased 
Hindu sued for cancellation of a sale-deed executed by 
the widow, on the ground that it was executed without 
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TIONS—continued. 


legal necessity, and for a declaration that the aliena- 
tion was void and incapable of affecting his right 
of succession. А daughter of the deceased was still 
living and had taken no steps to set aside the sale, 
Per MAHKOOD, J., that mere delay by a reversioner in 
instituting a suit to set aside an illegal sale made by 
childless Hindu widow cannot be understood to 
‘amount to acquiescence in the sale. The acquiescence 
which would entitle a more remote reversioner to main- 
tein ft suit Lay be m as be aean to an 

miteble estoppel, precluding the теүегвіопег 
fom contesting the validity of the sale made by the 
widow. Duleep Singh v. Sree Kithoon Panday, 
4 М. W. 83, followed. Also per МАНМООр, J., that 
the existence of female heirs, whose right of succese 
sion cannot surpass a “ widow's estate,” does not affect 
the status of the nearest presumptive reversionary 
heir to the full ownership of the estate, and that such 
Presumptive heir can maintain a suit for declaratory 
relief such as was prayed for in the present suit, 
irrespective of the question of collusion or concur. 
rence by such female heirs in the alienation by в 
childless Hindu widow or other female heir holding а 
similar estate. Chunderkoomar Hasaree v. Dware 
kanath Purdhaw, S. D. A., 1859, р. 1623, and Bal 
Gobind Ram v. Hirusrance, Э W. R., 256, followed. 
Bhagwandeen Doobey v. Myna Ваве, 11 Moore's I. 
4. 487; Gajapathi Nilamani Patta Maka Devi 
Garu v. Gajapathi Rhadamani Patta Maha Devi 
Gare, L. E, 4 T. 4., 219; Нот Lal v. Bansee 
Dhur, S. D. A, N-W. 186¢ referred 
Anund Koer v. Court of Wards 
distinguished. Per OLDFIELD, J. 
reversioner being the widow's daughter, who herself 
could only take a limited interest in the property, and 
who had herself taken no steps to act aside the sale, 
the Court would be exercising a proper discretion in 

rmitting the plaintiff ss the next reversioner after 
Be daughter to bring the suit. BALGoBIND v. RAM- 
KUMAR I. L. R., 6 Calc., 431 


80. Right of daugh- 
ter to ewe.—Held that в daughter was competent to 
sue during the lifetime of her mother, the encum- 
brancer, the daughter being the immediate reversioner 
the Property, and her reversionary right being 


seriously ened. Goran KOONWER v. SHIB 
BAHAI . d * . * 3 Agra, 54 


ЗІ. ——— Бож power to 
sue in lifetime of mother.—The pun quot son during 
the lifetime of bis mother is not such a reversioner ав 
is competent to challenge the act of his maternal 
grandmother. BADHA KISHEN v. BUKHTAWUR LALU 
О Agra, 1 

33. — — — — — — — — Suit to set aside 
alienation of ancestral property — Right of remoter 
reverstoner to sue.—In a suit by a reversioner to act 
aside an alienation of ancestral property, where plain- 
tiff quostioned the acts of alionation effected jointly 
by his father and his aunt, it was held that he was 
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entitled to maiutain the suit even though his father, 
and not he, was the immediate reversioner, RETOO 
Bas PANDEY v. LALLIRE PANDEY . 94 W. Е.,390 


. 88. — — — — — — — BigM of succes 
sion—Nephews.—The right of succession accrues to 
nephews (sisters’ sons) whether born before or after 
the death of their maternal uncle, not on the 
death of the maternal uncle, but on the death of his 
Widow; and the nephews can sue to question the 
Validity of alienations made by the widow without 
legal necessity. GonIND Моонвв Dosser v, SHAM 
LALL Bysack. Kareg Соомлв CHOWDEBY е, 
RAMDASS SHARA . . + У. В. 1864, 153 


ЗА. —— — —— — —  Aliematis h 
uncle—Right of nephew.— Held that a nephew is 
not competent by Hindu law to object to any alienae 
tion of ancestral property directly or indirectly made 
by his uncle, Gunaa Deew Rawur е, Морноо 
орон . . n + 8 Авга, 4 

85, — — — — ——  — . Right o nej 
—Consent of heira—Daughtersinlas d. ты 
(who would be next of kin entitled to the property) 
can, with the consent of his father and his uncles, the 
persona corer en M. to succeed to the pro- 
perty, maintain a suit rietary possession 
against the daughters-in-law oe deceased. Hinde. 
who have no other right in the property than a right 
to maintenance, LADOOIAH о, SANVALEY 

[8 Agra, 191 

86. 


Buit by ate 
or step-grandson—Suit in lifetime of widow h 
reversioner in the position of son or step-grandson 
may sue in the lifetime of a Hindu widow im posses 
sion to prevent waste, CHUMMUN MOHUNT v. RA. 
JENDRA BAHOO . : . * ТМ. в. lle 


37. — Alienation by 
widow—Right of reversioner to sus.—A salo by a 
widow of property derived from her husband, who is 
divided in interest from his own family, is valid for 
her life. Such а sale will not be set aside at the in- 
stance of a divided brother of the husband. Внлал. 
YATAMMA v. PAMPANA GAUD 2 Mad., 896 


,98. —____________ Power of revere 
sioner to assign his interest—Right of assignee 
Waste.—A reversionary contingent interest subject 
to the life-estate of a Hindu widow may be assigned. 
The assignee of such an interest is entitled to re. 
strain the widow from committing waste. RYCRURW 
PAUL е. PEARY MONER DASSEE , h., 622 


зе. — —— — ——— Anignee of roe 
versioner—Suit by asrignee — Widow t otee 
Daring the existence of a Hindu widow's interest in 
an estate, inasmuch ав she has in her the whole estate 
of inheritance, the assignce of а reversionary heir to 
her husband has no interest therein as such assignee, 
which will enable him to bring a suit to have a morte 
gage and decree affecting the estate set aside, This 
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is so oven though the assignoe is the next heir to the 
BAIOHARAN PAL v. 


mu after the assignor. 
Авт Мам Dast >.. 3 B. L. R., O. 0, 70 


Bam BUNSEE KOONWAR v. MOHESHUR KooNwAR 
[1 W. R., 888 


(b) WHEN THEY MAY SUE AND HOW. 


- 40. Cause of action, Accrual of 
—бый for possession—Effect оњ reversioner of 
adoption by widow.—The right of a reversionary heir 
to succession, on the death of a widow in possession, is & 
contingent one. 16 is only on the death of the widow, 
when his rights as reversioner are converted into a 
right to immediate possession, that he is required to 
sue for possession of the estate. The mere fact of the 
adoption of another party does not prejudice his 
rights. Those rights are invaded only when the 
adopted son, on the death of the widow, takes posses- 
sion of the property asadoptedson, JUGGENDRONATH 
BANEBJBE v. BAJEXDRONATH HOLDAR 

[7 W. R., 357 


41. Suit for posses- 
sion of share of esiate—Where the plaintiff was en- 
titled to в share of the estate of the defendant, a 
widow, in cage she should die not having oxercised the 
right to adopt,— Held that a suit for his share on the 
widow's failure to adopt within a year must be dia- 
missed, the plaintiff having no present right to posses- 
sion, 8. 162 of Strange’s Manual, H. L. dissented 
from, RAMAN AMMAL v. SUBHAM ANNAVI alias 
BUBRAMANTYAN ANNAVI . . 3 Mad., 399 


429. Suit to set aside 
alienation of estate by widow.—Where the transfor 
sought to be set aside was made by tho widow in 
favour of her daughter, who was lawful heir to the 
property,—Held that the plaintiff, a reversioner, had 
по peesent ground of action, as his reversionary right 
was not prejudiced thereby. UDHUR SINGH v. 
Rayga KooNWAR . . . Agra, 


43, Suit to set aside 
alienation of property in possession of widow.— 
‘Where property to the immediate possession of which 
a Hindu widow is entitled із conveyed away by 
parties having no right to it, the cause of action for 
E suit to recover possession is afforded thereby to 
the widow, and not to the reversionary heirs. Joy 
Moonvrz Коовв о. BALDEO SINGH 

(21 W. R., 444 


M MM Suit for share of 
estate or to set aside alienation,— А Hindu rever- 
aioner, entitled, after the death of a tenant for life, 
to a share in the inheritance, cannot lay claim to any 
definito share, nor can he sue to set aside a transac- 
tion affecting the inheritance, so far only as it would 
affect his probable share.  KBSHAYA SANABHAGA v. 
LAXSHMINARAYANA . I.L.R,0 Mad, 192 
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4B. — — — ——— бы fer compensa- 
tion money paid to lessee of vido for tight of 
working quarries on land leased to him—Quarries 
worked for purposes of State Railway— Waste 

Right of widow to work quarries—Land inherited 

by a widow from her husband was leased by her. 

The authorities of а State Railway worked quarries 

on part of it and Government paid 85,000 as com- 

ion to the lessee. The reversionary heirs sued 
to establish their right to the money. Held that 
the money paid by Government, whether regarded as 
the price of stone bought or compensation for wrong 
done, should be regarded as part of the produce of the 
estate, and should not be treated as part of the estate 
itself or as proceeds of the conversion of part of it 
into money. The right of а widow to work quarries 
on land inherited from her husband considered. 

SUBBA REDDI о. CHENGALAMMA 

(LL. R., 22 Mad, 196 


8. RIGHT TO POSSESSION. 


3 Suit for immediate ров- 
session— Waste on account of alienation by 
widow.—In cases where the sale by а Hindu widew 
has been set aside on the ground that no legal neoos- 
sity has been proved, before а decree for immediate 
possession can be given to the plaintiff, it must be 
clearly proved that the property has deteriorated 
owing to the sale or has been wasted by the pur- 
chasers, CHUTTURDHAEEE SINGH v, HURCOOMARER 
ü 


47. — ——- Right of reversioners on 
alienation being set aside—Act of widow in- 
volving forfeiture of estate.—Although an alienation 
of property by a widow for other than allowablo pur- 
poses may be declared void, yet the reversioners are 
not entitled to immediate possession, unless the widow 
has committed some act involving forfeiture of the 
property. KISHNEB о. КНВАШЕЕ BAM 


[8 N. W., 494 
BAMASOONDUREE DOSSEB v. Bama SOONDURER 
Dossen $ 4 * 5 10 №. В., 138 
in which case, however, a review was өй, 
Вее В.С . В . . lO W. R., 801 
RUGHOOBAR DYAL SINGH e, BREKAREE SINGH 
[23 W. R., 473 


48. Buit for possession on ac- 
count of waste—Alienation by widow not involv- 
ing forfeitwre.—Plaintiff, who was tho reversioner of 
her father’s estate, sued, during the lifetime of her 
mother, who held a life-cstate aa widow of her husband, 
for possession of such estate, ou the ground that her 
mother had, without reason, alienated the whole estate, 
with в few slight exceptiqns, absolutely to certain 
persons, who had again re-sold portions thereof, The 
defendants pleaded that the suit would not lie in the 
lifetime of the plaintiff’s mother, It was found that 
the alienstions were not fraudulent, Hold that the 
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plaintiff was not entitled to have possession of the 
property delivered to her, inasmuch as the alienation 
did not amount to a total destruction of the benefit 
derivable from the right of succession, and could not 
therefore be called waste, but that she was entitled 
only to a declaration that the alienation made by the 
widow and the subsequent alienations by her aliences 
should not affect or prejudice the plaintiff or rever- 
sioner’s interests beyond the lifetime of the widow, 
Моррон Моном SHANA о, ANUNDMOYI 

[5 C. L. R., 49 


. —— —-— — Alienation by 
widow—Fraud, Proof of—A Hindu widow being 
in possession of certain lakhiraj lands in which she 
had в life-interest, the zamindar brought а suit 
against a minor reversioner and others to resume the 
land, obtained an ex-parte decree, and, whether under 
colour thercof or not, afterwards obtained possession. 
The widow, who was then dispossessed, brought a 
separate suit to recover tho property, in which the 
reversioner, who had meantime come of age, was joined 
as а co-plaintiff. Owing toa petition presented by 
the widow, this suit was treated as having come to an 
end. Held that, in the circumstances, and the conse- 
quent jeopardy to the title of the reversioners, the 
reversioner abovo referred to was competent, without 
showing fraud on the part of the widow, to bring a 
suit to have the land reduced to his possession, and to 

the zamindar from acquiring title by adverse 
Possession. Сномрив KooMAR GANGOOLY e. Каз 
Kisnzw BANERJEE . . l4 W.R, 322 


50. — — — — — Collusion of 
widow with parties in adverse possession,— Suit by 
a Hindu daughter, for herself and as guardian of her 
minor son, to recover possession of her deceased 
father’s separate estate, "The legal representatives of 
the estate were, first, the deccascd’s widow, and after 
her, the plaintiff and her em, The widow not only 
failed to осспру and manage the estate, but, in collu- 
sion with the other defendants claiming under а 
hostile title, abandoned her rights, alleging that her 
husband was not separate, but a member of a joint 
family, and left the hostile holders undisturbed. To 
preserve the separate estate from becoming extin- 
guished by the operation of the law of limitation, it 
was necessary to remove the adverse occupants and to 
place the estate in the possession of some person to be 
appointed to represent it; and as the widow (the 


legal representative) never was in possession and did 
not ask for it, but repudiated all claim to it, it was 


held that по опе had a better right to the possession 
than the plaintiff, and possession was accordingly 
decreed to her as manager during the widow's life- 
time, Guxzen Durr v. раш, MUTTER Koos 

07 W. E, 11 


See ВАРНА Монти Dnvz v. Raw Das Day 
[9 В.І. R., A.C., 368: 24 W. R., 86 note 


SHaMA SOONDUREE CHOWDHRAIN v. JUMOONA 
Спотрнвдін . . - 34 W, Б., 86 
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51. —— Right to manage property 
as trustee—Alienation by widow without neces- 
sity—Waste.—When в widow is proved to have 
madoalienations without legal necessity, the reversioner 
may be appointed to act as her trustee. DINKISHEN 
SuATRAH ©. GUNGADEUR MOOKERJEE 

[3 Hay, 588 


4. RELINQUISHMENT BY WIDOW TO 
REVERSIONERS. 


52. — — — Effect of relinquishment 
by female—Title of reversioner on relinquish- 
ment.—The succession of females according to Hindu 
law is not regular succession and is nof based upon 
the ordinary theory of spiritual benefit, Therefore, 
if they relinquish their rights in favour of the 
roversioner, the case is again brought back to the 
normal state of succession, the effect being to vest in 
him a complete title. Gunga Pmsman Ков v. 
Зномвноомати BURMAN . . 28 W. R., 308 


58. Effect of relinquishment 
by widow—Consent of recersicners— Relinquish- 
ment to second reversioners.—According to Hindu 


law, a widow in ession can relinquish, and, by 
relinquishing, anticipate for the reversioners their 
period of succession, А relinquishment in favour of 
second revorsioners is also valid if made with the 
consent of the first reversioncrs. PROTAB CHUNDER 
Roy CHOWDHRY т. Joy MONER Danes CHOWDHRAIN 
СУ. R., 98 
54. Surrender of 
life-estate—Title of reversioners.—The surrender of 
her estate by a Hindu widow, or mother to persons 
who at that timo are unquestionably the heirs by 
Hindu law of the person from whom she has in- 
herited it, veste in thoso persone the inheritance 
which they would take if she at that time were to 
die. Shama Soonduree v. Surut Chunder Dutt, 
8 W. В. 500, and Gunga Pershad Kur v. 
Shumbhoonath Burman, 22 W. R., 893, followed, 
Norerposs Roy v. Морно SooNpARI BURMONIA 
(LL. В., 5 Calo., 788 ; 5 С.І, R., 551 


55. —_——— Burrender of possession by 
widow in consideration of maintenance— 
Arrangement by reversioners to pay widow mainten- 
ance for her life instead of possession of property. 
— Where persons whoare presumptively the next in 
succession to a widow come into an arrangement by 
which she surrenders possession to them and receives 
a maintenance from them, such arrangement must be 
held to be binding as a family arrangement, and 
would not be altered by one or other of the reversion- 
ers dying during the lifetime of the widow. Larra 
KUNDER LALL v. LALLA KALEE PERSHAD 

[22 W. R., 807 

56. — — —— Acceleration of succession 
by Hindu widow— Surrender of life-estate by 
widow to heir.—A Hindu widow can accelerate the 
succession of the heir by conveying absolutely her 


( 3758 ) 


HINDU LAW-REVERSIONERS 
—continued. 
4 RELINQUISHMENT BY WIDOW TO RE- 
VERSIONERS—concluded. 


life-estate to him, but it is cesential that she should 
surrender her estate, so that the whole estate should 
become at once vested, A Hindu widow executed 
an ikrarnama in favour of her daughter's son, then 
apparently the heir who would ultimately succeed, 
but adding that she would retain possession for her 
own life. Held that this could not operate to exclude 
the daughter, nor after her the son of another 
(deceased) daughter, not born at the date of its 
execution. BruaRr LAL e. Марно LAL AHIR 


[M L L. R., 19 Calc., 936 

[L. È., 19 I. A., 80 

Б, ARRANGEMENTS BETWEEN WIDOW AND 
REVERSIONERS. 


57. ———— Arrangement by next re- 
versioner allowing her to keep possession 
—Lose of rights by widow om re«marriage— Act 
XV of 1856, г. 2,—Where в widow having lost her 
rights in her husband's estate on account of re- 
marriage under the provisions of s. 2, Act XV of 
1856, was allowed to retain possession by the next 
reversioner,—Held that such arrangement by the 
next reversioner was only binding upon him, and 
not on the heirs of such reversioner, who, on the 
death of the former, were entitled to sue for posses- 
sion of the property by dispossessing the widow. 
KAISHO v, JUMNA. * р . І Азта, 140 


58. —— ——- Relinquishment by Hindu 
widow of her life-interest to reversioner— 
Gift by reversioner to widow of moiety of estate— 
Declaratory decree, Suit for—Suit by reversioner 
in lifetime of widow—Right of suit—Specific. 
Relief Act (I of 1877), г. 42.—M died, possessed of 
certain immoveable properties, and leaving two 
widows, one of whom died shortly after him, leaving 
a daughter's son R. The other widow, S, came to 
an arrangement with R under which, on 9th Decem- 
ber 1889, two deeds were executed, by the first of 
which S relinquished to R her life-interest in the 
properties she inherited as widow of M, and by the 
other R conveyed to S an absolute right in half the 

perties so relinquished, retaining the other half 

imself. Е died on 27th November 1890, and his 
widow P came into ession of the half share of 
the properties belonging to bim. In а suit by the 
laintiff, as the next reversionary heir of M for а 
leclaration that the deeds were invalid, and did 
not affect his reversionary right,— Held that the 
suit was maintainable in the lifetime of the widow. 
Teri Dut Koer v. Hansbutti Koerain, І. Г. В» 
10 Calc, 824: І. Ry 10 I. A. 150, referred 
to. Pirthi Pal Kunwar Guman Kun- 
war, I. L. Ry 17 Calc, 983: L. 17 I. A» 
107 ; Bhujendro Bhusan Chatterj . Triguna 
Nath Mookerjee, I. L. Ry 8 Cai 761; and 
Kattama Natchiar v. Dorasinga Tarer, 15 В. L. 
R., 83 : 88 W. R., 814: L. В. 2 I. A., 169, distin- 
guished. Held also, following the case of Nobo- 
Kishore Sarma Roy v. Harinath Sarma Roy, I. L. 
B., 10 Calc., 1102, that the moiety of the properties, 


You. п 


DIGEST OF CASES. 


( 8754 ) 


HINDU LAW—REVERSIONERS 
—continued, 


5. ARRANGEMENTS BETWEEN WIDOW AND 
REVERSIONERS — concluded. 


which was given by S to R, was absolutely alienated 
in his favour, and the plaintiff was not entitled to 
question the validity of the alienation, so far as that 
portion of the properties was concerned. Held 
further that, though the effect of the decision in 
Nobokishore Sarma Roy у. Harinath Sarma Roy 
is to make the widow and the presumptive re- 
versioners competent to deal with the estate abso- 
Tutely for certain purposes, the widow cannot, with 
the consent of the presumptive reversiouer, convert 
her life-interest in any portion of her husband’s 
estate which she retains for herself into an absolute 
interest freed from all restraint on alienation. Behari 
Lal v. Madho Lal Ahir Gayawal, I. І. RB, 
19 Calc. 286, referred to. Tho plaintiff was there- 
fore entitled to a declaration that the deeds were 
inoperative in affecting his reversionary interest, 
so far as regarded the moiety in possession of S. 
Нам CHUNDER SANYAL v. SARNAMOYI DEBI 
(1. L. R., 22 Calo., 354 
50. —__—— Hindu widow, alienation 
by—Release by reversioners, Effect of—Suit for 
possession after death of the widow—Estoppel.— 
‘When a reversioner whose title accrues on the death 
of a Hindu widow is found to have relinquished for 
consideration his interest in favour of the widow 
by a deed during her lifetime, he is not entitled 
to maintain s suit for possession after the death of 
the widow against в person who had purchased the 
property from the widow several years before the 
relinguishment by the reversioner. KALI KISHORE 
Pars Aspon Karm. .8С.М. N., 188 
Contract made in settle- 
ment of disputes as to estate—Condition res- 
training power of leasing property—Transfer of 
Property Act (IV of 1882), аа. 10 and 16.—In an 
jkrarnama executed by в Hindu widow on the one 
side and her husband's cousins on the other, in settle- 
ment of disputes regarding her husband’s estate, one 
of the conditions agreed upon was that, if either of the 
ies should want to execute a lease jointly or 
dividually, “ it would be executed and delivered b; 
mutual consultation of both the parties ;” and 
“the document be not signed and consented to b; 
both the parties, it shall be null and void.” In a suit 
brought on the basis of the ikrarnama to set aside 
в lease granted by the widow,—Held that there is 
nothing in any statute law which renders such 
a provision inoperative; neither ss. 10 and 16 of 
the Transfer of Property Act (IV of 1882) nor any 
principle underlying them is applicable to it: it is 
hot an unreasonable provision ; there was no absence 
of equity in the arrangement, and effect should bo 
given to it. Корр SNOR v. Кпетвамт KORR 
[L L. R., 25 Calc., 869 
2 C. W. N., 468 


6. CONVEYANCE BY WIDOW WITH 
REVERSIONERS’ CONSENT. 


61. Effect of conveyance by 
widow and reversioners—Title of alienee,— 
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A Hindu widow in possession and the apparent next 
taker, by joining in one conveyance, can make a com- 
plete title, Kismew GERR о. Busoxer Roy 

[14 W. R., 379 


TRILOCHUN CHUCKERBUTTY v. UMESH ÜHUNDER 
LAHIRI . . . . TCL. R, 571 


——  — Alienation for 
legal necessity, Binding effect of, on other rever- 
tioners—Consent of next reversioner.—Under the 
Hindu law current in Bengal, a transfer or conveyance 
by a widow upon the ostensible ground of legal necese 
sity, such transfer or conveyance being assented to by 
the person who at the time is the next reversioner, will 
conclude another person, not a party thereto, who is 
the actual reversioner, upon the death of the widow, 
from asserting his title to the property, Noso- 
KISHORE SARMA Roy е. HARI Natu Sarma Roy 
І.І. R., 10 Calc., 1102 


63, — — — — — — ——— — Power of remoter 
reversioner to question aliemafiom.— Observations 
оп the power of а remoter reversioner to question 
alienations by a Hindu widow in which the next re- 
versioner has concurred, SIA DASI ©, бов SAHAI 

(LL.B, 3 All, 368 


64. —— — — Ratification by reversioner 
of conveyance by widow—Receipt of rent by 
reversioner from alienee of widow—Subsequent 
awit to set aside alienation—Where a tenure 
granted by a widow is recognized, after her death, by 
the reversionary heir, who receives rent from the 
holder of the tenure, such receipt amounts to а 
ratification of the tenure, anda suit to set aside, on 
the ground of the widow's incompetency to grant it, 
cannot succeed. Монезн CHUNDER Boss e. UGRA 
Kant BANERJEE . . 24 W. R., 127 


65. Gift by Hindu widow of her 
own interest and that of consenting rever- 
sioner—A Hindu widow in possession can, with 
the cousent of a reversioner, make a valid gift which 
will operate so far as the interest of the widow and 
that of the consenting reversioner are concerned, 
Rany Srimuty Dibeah v. Rany Koond Luta, 4 
Moores I. А, 292; Koer Goolub Singh у. Rao 
Kurun Singh, 14 Moore's. I. A., 176; Sia Dassi v. 
Gur Sahai, I. L. В. 8 АЙ. 362; aud Raj Bul- 
lubh Sen v. Oomesh Chunder Rooz, І. І. В. Б 
Cale, 44, referred to. Ramphal Rai v. Tula 
Kuari, I. L. В. 6 All., 116, distinguished. Rama- 
Durs v. MATHURA SINGR. . L L. R., 10 All, 407 


66, ———— Alienation by Hindu widow 
of a portion of her estate with consent of 
some of the reversioners—Suit by other rever- 
sioners to set aside alienation.—The principle enun- 
ciated by the Full Bench in the case of Nobo- 
kishore Sarma Roy v. Hari Nath Sarma Roy, 
I, Г. В. 10 Calc., 1102, is not applicable to a case 
where some only of the roversioucrs have consented 
to an alienation by the widow, and where therufore 
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only a portion of the widow's estate has been alien- 
ated, RADHA SHYAM SrRCAR о, Joy RAM SENAPATI 
[L L. R., 17 Calc., 896 


8вівтгрнов CHURAMONI BHUTTACHARJER ©, 
Ввозо Моном BIDDYARUTON BHUTTACHARJER 
[L L. R., 17 Calc., 900 note 


67. — — — Fraudulent consent given 
by nearest reversioner— Sui! by a subsequent 
nearest rerersioner to set aside alienations. 
suit brought by the nearest reversioner of 
widow who had alienated portions of her husband’s 
estate with the consent of the nearest reversioner 
alive at the date of the alienation (since deceased), 
it was found that the alicnations were colourable 
transactions fraudulently got up for the purpose of 
defeating the plaintiff's claim,—Held that the con- 
sent of the nearest reversioner, who must have been 
aware of the fraud, was of no avail to validate 
the transactions impeached, and that they were 
therefore invalid as against the plaintiff. Konan- 
DAYA SHOLAGAN ©. VEDAMUTHU SHOLAGAN 

(1. L. R., 19 Mad., 387 


. Sale by a Hindu widow— 
Whether the rerersioner consented that she should 
sell the whole inheritance, or only her life-estate. 
—The sale by а Hindu widow of a share in village 
lands of which share her husband had been proprictor, 
having taking place without justifying necessity, 
could extend no further than to transfer her interest 
as a widow, for life, unless the consent of the rover- 
onary heir had been given to her selling the whole 
inheritance. Tho appellant’s саве was that this 
consent had been given. The evidence of its having 
been given was the fact that this heir, having been 
appointed the widow’s mukhtar for the purpose, had 
executed, on her behalf, a sale-deed containing words 
to the effect that the vendee had become (as the 
English translation on the record expressed it) 
“absolute” owner of the share sold. This heir, 
however, received no consideration to induce him to 
relinquish the reversionary title; and, on the death 
of the widow, his descendant claimed the inheritance 
against the vendee’s son, then in posecssion. Held 
that it had not been made so clear that the convey» 
ance transferred the whole estate of inheritance as to 
cause it to follow that the reversionary heir, when 
shown to have consented to the transfer by the 
widow, must be taken to have consented to a transfer 
by her of the whole estate of inheritance. Therefore, 
the judgment of the Appellate Court below, that 
the transfer extended ошу to the widow’s life-cstate, 
must be maintained. JIWAN SINGH v. Мізв LAL 

[L L. R., 18 AIL, 146 

L.R,93LA,1 

69. ——— —— Transfer by Hindu widow 
of part of her estate — Consent of reversioner.— 
A Hindu widow with the consent of A, the then 
nearest reversioner, sold part of the property 
inherited by her from her husband, 4 predeceased 
the widow, aud on her death B, C, and D were the 
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nearest reversioncrs, and they now sued to recover the 

perty, It appeared that the sale was not justified 
Py eircurastances of legal necessity and that D had 
been born after tho sale had taken place, Held that 
the salo was not binding on the plaintiffs or any of 


them, MARUDAMUTHU NADAN r. SRINIVASA PILLAI 
[L L. В., 21 Mad, 128 
70. Alienation by widow and 


reversioner—Sale in execution of decrees for 
their debts.—A Hindu widow can, with the consent 
of next reversioner at the time, alienate the estate 
во as to give an absolute title to the purchaser; but 
an execution-sale in satisfaction of debts contracted 
by her and the reversioner for the time being can- 
not have the effect of a sale by her and that rever- 
sioner, Монгмл Сноховв Roy CHOWDHURI v. 
осв Nara Der Снозрнов: . 8 С, W. N., 
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1. DESORIPTION AND DEVOLUTION OP 
STRIDHAN . . . . . 3757 
2. Grrr or STRIDHAN . . + 3769 
3. Evrecr OP UNCHASTITY . . . 8769 
4. POWER TO DISPOSE OP STRIDHAN . 3769 


See Hixvv Law—CoNTRAOT— HUSBAND 
AND WIFE . L. В., 1 Bom., 121 
[L L. R., 4 Bom., 318 
L L. R., 6 Bom., 470, 478 
1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN. 


1.————Definition of “stridhan ”— 
Different classes of stridhan—Woman marrie 
‘Asura form.— The etymological import of the word 
“stridhan,” and the different views with which it is 
in the Eastern and Western schools of Hindu 

law, pointed ont. The Mitakshara recognizes onl 
one class of stridhan, and includes in that class all 
roperty acquired by a woman by inheritance. Accord- 
Foz to the lae-mentioned authority, a woman’s stri 
dhan, if she has been married by the Asura form, upon 
her death childless, gocs to her mother, her father, and 
their kindred,—j.e., to the sapindas of her father 
in the first instance,—and, failing them, to her 
mother’s next of kin ; but if a woman bas been mar- 
ried according to опе of the approved forms, her 
stridhan descends, upon her death childless, to her 
husband and his eapindas. Over stridhan acquired 
by inheritance (so far as it consists of immovenble 
property) а woman's power of alienation is limited. 
‘The Vyavahara Mayukha also considers property ac- 
quired by a woman by inheritance to be stridhan, but 
clasece stridhan under two heads—stridhan in а nar- 
rower sense, embracing particular species, for which 
a peculiar mode of devolution is prescribed, and stri- 
арап generally (including stridhan acquired by 
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1, DESCRIPTION AND DEVOLUTION OF 
STRIDHAN—continued. 


inheritance), which:descends in the same line as if tho 
woman had been a male,—i.e., to her sons and the 
rest, --and this notwithstanding her having left daugh- 
ters. Authorities bearing upon the subject of stridhan 
considered and commented upon. VISTARANGAM v. 
LAKSHUMAN |, . . 8 Bom, О. C., 944 


2 —— Property given to à woman 
by а stranger— Mayukha— Inheritance—Devo- ` 
lution of such property —Daughter's daughter not 
entitled to it—Son's widow preferred as gotraja 
sapinda.—By the law of inheritance laid down in the 
Mayukha, а house given to a married woman by в 
stranger to the family and her own earnings de- 
volve on her death as if she had been a male. The 
daughter-in-law of the deceased owner succeeds, 
therefore, in preference to the danghters of a deceased 
daughter. Bar NARMADA r. BHAGWANTRAI 

[L L. R., 13 Bom., 506 

3. ———— Property of daughter be- 
queathed to her by father before her mar, 

lage.—The property of a daughter bequeathed to 
her by her father before her marriage falls within 
the category of stridban. JUDOONATH SIRCAR v. 
Всввохт Coomar Вох CHOWDIRY 
[11 В. L. R., 286:16 W. R.,105 : 19 W. R., 264, 


4. — — Gift by son to mother for 
maintenance.—A gift of money by а son to hi 
mother for her msintenance comes within the defini- 
tion of stridhan in the Hindu law. Doonaa Коох- 
WAR т. Твзоо Koowwag . БМ. R., Mis., 59 


5. ————— Property purchased ог ac. 
quired by mother—Property inherited by 
daughter from mother—Interest of Hindu daughter 
in mother’s property.—A, a Hindu widow, died in- 
testate, leaving her surviving sons of her husband's 
elder brothers, a sister, and the husband and children 
of a deceased sister. At the time of her death 4 was 
possessed of certain articles of jewellery given to her 
оп her marriage, and of certain other articles of јежој- 
lery, and of Government paper standing in her name, 
which she had purchased herself. She was also pos- 
sessed of в share of a house and some Government 
paper, which had been left to her by the will of her 
mother, The provisions of the will in question 
being obscure, the parties interested under it had 
referred their difficultics to arbitration, and by the 
award the arbitrators allotted to 4 the share of the 
house of which she had died possessed “to be held by 
her in severalty as a Hindu daughter in а manner 
prescribed by the Hindu law as prevalent in Bengal,” 
and allotted the Government paper to her, “to be 
taken and enjoyed by her absolutely.” In a suit by 
the sons of 4’s husband's elder brothers claiming the 
whole of her property ва her stridhan, Held that, аа 
far as the source was concerned, all the gifts under 
the will might well be 4’s st 
award gave her an absolute 
ment notes, they were her stridhau and passed to the 
plaintiffs tqccther with all the jewellery and the 
Government notes purchased by her ; but that, as the 
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1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN—continued. 
in the house, and that, as what а daughter inherits 
from her mother does not become her stridhan, the 
plaintiffs had по claim to the share of the house. 
PRANKISSEN LAHA с. NOYANMONEY DASSEE 
[L L. E,, 5 Calo, 222 


6. — ———— Stridhan inherited by 
daughter from mother—Preferential heirs on 
death of daughter.—Btridhan inherited by a daughter 
from her mother passes on the daughters death to 
the person who would be the next heir to the mother's 
stridhan. Where В inherited stridhan from 4A, her 
mother, it was held to pass on the death of В to the 
sons of A in preference to the children of В. Hunt 
Шота Smem SARMANA v. GRISH CHUNDER 
Moxsazm =. . IL L. R., М Calc, 91l 


T. Succession of daughter to 
property of mother— Daughters as heirs to ez- 
clusion of sons—Mitakshara law—Mayukha law 
— Ratnagiri District.—According to the Mitakshara 
(which, and not the Mayukha, is the paramount author- 
ity in the Ratnagiri District), the daughter, as to 
property inherited from her mother, takes an absolute 
estate which classes as her stridhan and descends to 
her own heirs, 4.6. to her daughters to the exclusion 
of her sons, JANEIBAI с, SUNDRA 

[L L. R., 14 Bom., 612 


8. —— —— Bhares in villages held by 
wife of former proprietor—Mitakehara—A 
share in а pattidari village given by в Hindu proprie- 
ior to his wife may become her stridhan within the 
contemplation of the Mitakshara, в. 11, cl. 1, enabling 
her to make в valid gift of it. THAXRO ©. GANGA 
Paasa. . « . LILR,10 All, 197 

[L R., 15 I. A, 29 


9. —— Property acquired by woman 
by inheritance,—According to Hindu law, pro- 
perty acquired by a woman by inheritance is not 
to be classed as stridhan, SENGAMALATHAMMAL г, 
VanaxwDA Mvpau ‚ .  . 3 Md, 319 


10. — — — Property acquired by a 
Hindu widow by adverse possession—A 
property acquired by a Hindu widow by adverse pos- 
session is her stridhan, Монти CHUNDER SANYAL 
v. KASHI КАНТ SANYAL . 8С. У. М.,161 


11. ———— Properties acquired after 
her husband's дея — Rerersioner— Burden of 
roof.— Where after the death of a Hindu widow 
iro isintiff claimed, as the reversionary heir of her 
husband, certain properties some of which wore 
inherited from her husband and some acquired by her 
after her husband's death,— Held that there is no 
presumption of law that property acquired by a Hindu 
widow after her husband's death forms part of her 
husband’s estate, The question from what source 
the purebase-money came is one of fact, and it is for 
the plaintiff to start his case with proof sufficient to 
shift the onus, proof at least of facts from which 
an inference can be drawn. ЮлкнтмА Katt DERI 
з. JAGADISWAR BHUTTACHARIER , 9 С. W., N., 197 
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12. — ————- Husband’s estate inherited 
by widow—Benares law— Power Fi disposition 
of widow.— Held that, according to the law of the 
Benares school, no part of her husband's estate, whe- 
ther moveable or immoveable, to which a Hindu widow 
succeeds by inheritance, forms part of her stridhan or 
peculiar property ; and the text of Katysyana must be 
taken to determine, first, that her power of disposition 
over both is limited to certain purposes ; and, secondly, 
that on her death both pass to the next heir of her 
husband, BHUGWANDEEN Doonz e. МУМА BAR 

[9 W. R., P. C., 23: П Moore's I. A., 487 

18, ————Immoveable property in- 
herited by mother from son.—According to 
the Mitakshara and the Vivada Chintamoni, all 
property that в woman inherite does not thereby be- 
come stridhan, ю as after her death to descend to 
her heirs. Immoveable property which, in default 
of other intervening heirs, has been inherited by a 
mother from her son descends, on the mother's death, 
not to her heirs, but to the heirs of the son from 
whom she inherited it. PUNOHANUND OJHAB v. 
LALSHAN MISSER . . . ЗМ. в. 140 


14.— — — — Property inherited by sister 
from brother— Law in Bombay Presidency.—A 
sister on this side of India, taking as heir to her 
brother, takes his property as stridhan with an abso- 
lute power of disposition over it; and such property 
upon her death passes in the first instance to her 
daughters, The sons of such sister have not в vested 
interest in it as co-parceners with their mother. Pro- 
perty acquired by а married woman by inheritance 
with the exception of property inherited by a widow 
from her husband classes as stridhan, and descends 
accordingly. BHASKAR TRIMBAK ACHARYA ©. 
MAHADEB RAMJI . . 6 Bom., О. С.,1 


15. — — — Immoveable property in- 
herited by a married woman from her 
father.— According to the Hindu law of inheritance 
as received in the Bombay Presidency, immoveable 
property inherited by в married woman from her 
father, whether or not it be strictly entitled to the 
е of stridhan, descends on her death to her own 
heirs, and not to her father’s ascendants according 
to what is called the “melancholy succession? Ап 
inheritance descending on a married woman from her 
father must be classed ва stridhan and descends ac- 


cordingly. NAYALRAM ATMARAM ©. NANDKISHOR 
SHIVNARAYAN . . . | lBom. 200 
16. — — Gifts by husband to wife 


from motives of affection—Orsaments for 
ordinary wear.—Gifts of affection given by a husband 
to his wife after marriage are stridhan, and it is not 
necessary to the preservation of their character as 
stridhan that they should be constantly worn. If 
given unreservedly, they become the wife's stridh 
If ornaments appear to be ornaments which а 

would ordinarily wear in her station of life, and not 
those which would be purchased for use only on extra- 
ordinary occasions, such as marriages and the like, the 
Presumption is that they are for the ordinary use of 
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the wife and given to her without reservation, They 
would therefore be regarded asgifts of affection and 
would constitute stric and would not be liable to 
attachment and sale for the satisfaction of the hus- 
band’s debts, ВАРНА v. BISHESHUR Dass, 

в N. W., 279 


17. mum Ornaments given to wife at 
her marriage—Orraments given after marriage 
—Sons and deep Mera Where the wie of a Hindu 
dies, leaving one son and two daughters, such of her 
ornaments as were given to her at her marriage pass 
to her daughters, and not to her son. Those given to 
her after marriage or by her husband or kindred 
pass, according to the Mayukha, to the son aud 
daughters in equal shares. — ASHABAI v. TYER Hast 
RAHIMUTTULLA . . L L. R., 9 Bom, 116 


18. Gift by father to daughter— 
Mesne profits—Inheritance.—A Hindu, by a deed, 
dated in 1840, gave his daughter, a childless widow, 
an estate for life in certain property, with remainder 
on her death to his brother’s grandsons ; the daughter 
was put in possession, was dispossessed in 1858, and 
died in 1862. Under the terms of the deed, the pro- 
perty then went tothe survivor of the two grandsons, 
who in 1864 sold his rights and interests in the pro- 
perty. In 1866 the purchaser brought a suit and re- 
covered possession from the defendants. His repre- 
sentatives now sued for mesne profite of the property 
from 1860 to 1865. Held that the plaintiffs wero 
not entitled to mesne profits which had accrued due, 
but were uncollected, in the lifetime of the daughter ; 
that such mesne profits would go to her heirs, who 
would alone be entitled to them. GURU PRASAD 
Вот v. МАРАВ Das Roy 

[3 В. L. В, А. C., 121: 11 W. R., 497 
Grant to wife and her heirs 
widow to sons—Rights 
daughter.—A Hindu granted certain land to his wife 
C and her sons and grandsons for ever. С devised 
the land to her son by will. Held that the land be- 
came the stridhanam of C, that the devise was inopera- 
tive under Hindu law, and that the land descended to 
C's daughter, BHUJANGA Rav e. RAMAYAMMA 
[L L. R., 7 Mad., 387 


20. Stridhanam property— Right 
of daughter to succeed.—In a suit for land it ap- 
peared that it had been given to опе 8 deceased, 
after her витае by her father. The donees died 
leaving her т, defendant No. 1, her son (since 
deceased), the husband of defendant No. 2, and the 
plaintiff, her daughter. Defendant No.1 was in joint 
possession on behalf of defendant No. 2. Held that 
the plaintiff was entitled to the land. — MUTHAP- 
PUDAYAN v. AMMANI AMMAL I. L. R., 21 Mad., 68 


21. Enfranchisement of service 
inam.—Land which formed the emolument of the 
office of moniegar was enfranchised in favour of a 
Hindu woman, who died leering be surviving defen- 
dant No. 2 (her husband), the plaintiff (ber unmarried 
daughter), and two sons and two married daughters 
who were not parties to this suit. The plaintiff sued 
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to recover the land to which she claimed tobe entitled 
under the Hindu law of inheritance. Held that the 
property belonged to the deceased as her stridhanam 
lescendible to her heirs, and (without deciding what 
control, if any, defendant No, 2 had over the pro- 
porty) that the plaintiff was entitled to succeed ace 
cording to the law of inheritance spplicable to such 
property. SALEMMA e. LUTCHMANA BEDDI 

(LL.B, 21 Mad., 100 
See DHARANIPRAGADA DURGAMMA t. KADAMBARI 
ViRBAZU . . . LL. R, 21 Mad, 47 


22. — — —— Enfranchisement in favour 
of widow—Right of widow.—Lands which had 
been Held by а deceased as moniem service inam were 
enfranchised after his death and sold by his widow. 
On a claim being preferred by the reversioners for & 
declaration that the sale was inoperative as against 
them after the expiration of the widow’s life-estate,— 
Held that the right of the widow under the grant 
was not limited to that of a widow's estate, SUB- 
BABAYA MUDALI c. Камо CHETTI 

[L L. B., 23 Mad, 47 

See SITAPATI ©, NABASIMHAM 

[L L. R., 23 Mad., 48 note 

23. "Widow's savings from the 
income of the husband’s estate.—A widow’s 
savings from the income of her limited estate are not 
her stridhan ; and if she has made по attempt to dis- 
pose of them in her lifetime, there is no dispute but 
that they follow the estate from which they arose. 
leuni Durr Koger v. HANSBUTTI KOEBAIN 

[I. L. R., 10 Calc., 324: 13 С. L. Rọ 418 
L. R., 10 L A., 150 


— — —— Arrears of maintenance due 
to widow.—Arrears of maintenance due toa Hindu 
widow at her death do not necessarily revert to the 
estate from which they were to be derived, on the 
ground that they were not separated from the corpus 
Sf that estate during her life. COURT o» WARDS о. 
Mouzssus Вох. . . + 16 W.R.,76 


25. Immoveable property ac- 
quired from deceased uterine brother— 
Power of alienation—Husband’s heirs.—Immove- 
able property acquired by в childless Hindu widow 
from her deceased uterine brother is her stridhan and 
stridban with which the heirs to her husband have 
nothing to do. Over such property her control is abe 
solute and unimpeachable, and the relations of her 
husband have no such reversionary status in respect 
of it as will entitle them to sue to set aside an alienae 
tion of it by her, MUNIA v. l'URAN 

[L L. R., 5 All, 810 


90. Purchase of immoveable 
estate with money received from husband 
— Proceeds of jewellery—A widow who received 
presents of moveable property from her husband from 
time to time during their married life, after his death 
purchased immoveable estate, partly out of such proe 
perty and partly with money, the proceeds of jewellery 
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forming part of her stridhavam. Held that she could 
dispose of such immoveable estate as her stridhanam. 
Venkata Rama Rao г, VENKATA SURIYA Rao 

[L L. R., 2 Mad., 333: 8 C. L. B., 304 


Affirming on appeal dccision of High Court in 8. C. 
LI. L. R., 1 Mad., 281 
27. Widowed daughter with 
dumb son—Bengal school of law—Daughter’s 
son—Disqualification for inheritance—Under the 
Bengal school of the Hindu law, а widowed daughter 
having a son who is dumb at the time the succession 
opens out (but isnot shown to be incurably dumb) is 
entitled to succeed to her mother's atridhan in prefer- 
ence (о adaughter’s son. CHARU CHUNDER PAL o. 
Хово Зомревт Das: . L L,R., 18 Calc., 897 


28, — — — Inheritance to stridhanam 
—Right of step-son to inherit.—A Hindu widow, 
having stridhanam acquired from her husband, died 
leaving no issue. The defendant, who was the son 
of her elder sister, took posscssion. The step-son of 
the deceased now sued to recover the stridbanam 
property, It was found that the marriage of the 
deceased had been celebrated in the Brahma form. 
Held that the plaintif was entitled to succeed. 
faunari v. Paranna . L L, R., 13 Mad., 138 


—.-—— Moveable property in- 
hotited by а widow from her husband— 
Devolution of such property on the widow's death. 
—Moveable property inherited by a Hindu widow, 
if not disposed of by her, passes on her death to the 
next heirs of her husband, whether such property 
be regarded ав her stridhen or not. HARILAL 
HARJIVANDAS v. PRANVALAYDAS Раввнграв 

[L L. R., 16 Bom., 229 


See BAI JAMNA г. BHAISHANKAR 
[L L. R., 16 Bom., 233 


and GODHADHAR BHAT r. CHANDRABHAGABAL 
LI. L. R., 17 Bom., 690 


30. —— Devolution of stridhan 
belonging to a childless widow—G 
—=Co-widow—Husband’s — nephew—Sapind 
childless Hindu widow died, possessed of stridhan 
consisting of ornamenta given to her on her marriage 
and of a house purchased by her out of her own 
separate income, She left her surviving (1) а cc- 
widow ; (2) the plaintiff, who was grandson of another 
cc-widow; and (3) в nephew (i.e, biother’s son) of 
her husband. She had been married in one of the 
approved forms. Held that the plaintiff was a 
nearer sapinda of the deceased than either her co- 
widow or her husband's nephew, and as such excluded 
both from inheriting the dcceased's stridhan, 
GOJABAI о, SEAHAJIRAO MALOJI RAJE BHOSLE 

[L L. B, 17 Bom., 114 

91 ——— Stridhanam—Hu s b a nd's 
wieces—Bandhu.—A Hindu widow, married according 
te one of the approved forms, did without issue, 
leaving her surviving the plaintiffs, who were the 
daughters of her husband's deceased brother, and the 
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first defendant, who was the adopted son of her sister's 
daughter, and the second defendant, who was the 
adopted son of her maternal uncle, and the third 
defendant, who was the widow of her brother. The 
defendants having takon possession of her 
stridhanam property on her death, the plaintiffs 
now sued as heirs under the Hindu law for possession. 
Held that the plaintiffs were entitled to succeed, 
VENKATASUBBAMANIAM CHETTI о. THAYARAMMAH 
L. R., 21 Mad., 263 
32, Succession— Mithila law.— 
The husband's sister’s sons are preferential heirs 
to the husband's paternal great-grandfather’s great- 
grandsons in the succession to stridhan property. 
Monen Ркввнар NARAIN SINCH v. KISHEN Ki- 
зновв Мавати Swan . I.L. R., 91 Calo., $64 


38. Succession to stridhan рго- 
perty—Sister-in-law.—A childless Hindu widow, 
‘who had been predeceased by her parents, di i 
stridhanam property., Her brother’s 
to be entitled to inherit that property, and sued to 
enforce her clai Held that, whether the marriages 
of the deceased and her mother respectively had 
taken place in a superior or an inferior form, the 
plaintiff was not entitled to inherit the stridhanam 
Property in question, THAYAMMAL г. ANNAMALAI 

Muva . Е . LLB, 19 Mad, 35 


34. — ———- Estate of married daughter 
in stridhanam property of mother.— Under 
the Hindu law in force in Southern India, а married 
daughter, who succeeds to her mother’s immoveable 
stridhanam property, takes a lifc-interest only, aud 
after her death it passes to her mother’s heir. VEN- 
KATARAMAERISHNA BAU v, BRUJANGA RAU 

[L L. R., 19 Mad., 107 


35. Devolution of stridhan a 
property—Hindw Law, Marriage— Presumption 
as to form of marriage—Under the Hindu law 
of Beuares school, in the absence of any evidence 
to the contrary, в marriage must be presumed to have 
taken place in one of the approved forms ; therefore, 
the heir of a woman to her stridhan a property is the 
nearest kinsman of her husband, and not of her 
father. Thakoor Deyhee v. Rai Baluk Ram, 11 
Moore's I. A., 139; Gojabai у. Shahajirao Malaje 
Raje Bhosle, I. І. В. 17 Bom., 114; and Gridhari 
Lal v. Government of Bengal, 1 B. D. В, P. 
44: 10 W. В. P. C. 81, referred to. The Vi 
mitrodaya cannot be referred to where the Mitakshara. 
is clear. JAGANNATH PRASAD GUPTA г. RUNJIT 
ен. . . LL. R., 25 Calc, 354 


36. ——— ——- Woman's estate apart from 
stridhan— Devolution of, according to Mayukka 
—Property inherited by a woman from a male 
owner— Property not ofthe class called “stridhan 
proper”—Reversion on her death to heir of last 
male owner not to be extended to stridian.—In 
cases to which the Vyavahara Mayukha is applicable, 
в woman's daughter, and not her husband, isthe heir 
to her property, although not of the kind belonging 
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to the class of “stridhan proper.” The doctrine that 
property which has been inherited by в woman should 
revert on her death to the heirs of the last male 
_ owner is not to be extended to the devolution 
of stridhan. ‘Ihe heirs to succeed aro the heirs to 
the woman herself, though her heirs in the 
husband’s family. The phrase “sons and the rest” 
in Ch. IV, s. 10, placitum 26 of the Mayukhe,” 
means merely “ sous, grandsons, and great-grandsons,” 
and tho phrase “daughters and the rest ” in placita 14, 
23, and 24 means “ daughters and their issue ” as 
contrasted with “sons, grandsons and great-rand- 
sous.” As regards property which docs not class as 
woman's property in the technical sense, the “sons 
and the rest” take precedence over the “ daughter 
and the rest.” Failing both sons and daughters, the 
heirs to“‘stridhan proper” aud “ stridhan improper” 
identical, save that as between male and female 
offspring the latterhave a preferential right as regards 
*stridhan proper," while the former have a similar 
right ав to “stridhan improper.” The author of 
the Mayukha, like the author of the Mitakshara, 
does not regard the enumeration of specific kinds of 
stridhan in the old Smriti texts as exhaustive. He 
includes ander the name all that by law becomes the 
property of tho woman, only (unlike the author of 
the Mitukshara) he distinguishes the specific kinds 
enumerated in the texts from those which are not 
во enumerated for purposes of inheritance. In doing 
this it seems quite reasonable to lay down that, as 
regards that cliss of property which is emphatically 
woman's property being expressly so named by the 
old sages, the female offspring should take precedence 
over the male; while as regards that which is not 
such, the geueral preference given to male offspring 
over female by Hindu law should have effect. On 
the other hand, there is uo obvious reason why in the 
case of collateral relations any similar distinction 
should be maintained between the two classes. 
Under the rule of succession above stated, the woman 
is recognized as a freeb source of devolution. It is to 
be remembered that the property with which the rule 
in question deals, is not merely that which the wo- 
man obtains by inheritance, but may include that 
which has never belonged to her husband or any 
other relation, either on the husband’s or the 
father’s side, but is her own original acquisition, 
Such property is the woman’s property ; it is not the 
husband's property. Why, then, should it go on ber 
death to any one oxcept to those who are the woman’s 
heirs, ‘and how can the rule about the last male 
Owner be made applicable to euch property at all? 
Manian REWADAT v. Bar REWA З 
LI. L. R., 17 Bom., 768 


37. — Inheritance by а grand- 
daughter for a limited estate—Succession by 
heir of last full owner.—A Sudra (Lingayat) died in 
1826 lcaving his property to 4, В, and C, his daughters, 
who enjoyed it for some time jointly. In 1860 в settle- 
ment was made by (i) A, the sole surviving daughter, 
(ii) D, who was tho daughtor of В, and (iii) the present 
Plaintiff, who was tho only sou of C and also the 
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step-son of D. Under the settlement, two-thirds of 
the property were given to the prescut plaintiff, 
aud the rest was divided between A on the 
one hand and D and Е on the other. Е was the 
daughter of D. Subsequently D and E acquired 
А °в share under a deed of gift, dated 6th June 
1863. D died in 1883. Е had died previously, 
leaving the present defendant (hor husband) and в 
daughter F, who died an infant without issue in 
1801. The plaintiff now sued to recover the property 
which passed to the line of B. Held (1) that the 
settlement of 1800 on its true construction gave to D 
and E в life-interest only in the event of their having 
no descendants, but an estate of inheritance other- 
wise, and that that disposition was valid, aud accorde 
ingly that, in the event which happened they took 
& heritable estate; (2) that under the settlement of 
1860 and the deed of gift of 1863, D and Е tcok as 
joint tenants with bencfit of survivorship, and not 
as tenants-in-commou, and accordingly that D became 
sole full owner of the property on the death of E, 
whose husband thus acquired no tittle as her heir; 
(3) that # inherited the property, but only for a 
limited estate, and that the plaintiff was entitled to 
succecd as heir to D, the last full owner. Vina- 
ВАМОАРРА SHETTI о. RUDRAPPA SHETTI 


[L L. В, 19 Med, 110 


38. —.——- Husband’s younger brother 
of the half-blood—Brother’s son of the deceased. 
female ouner— Spiritual benefit.—'The principle of 
spiritual bencft does not exclusively determine the 
right of succession as regards stridhan property. 
regards succcssion to stridhan property, the son of the 
brother of the last full owner is a preferential heir 
tothe younger brother of the half-blood of her 
husband. Toouses Dass SEAL Pougeo 
DAsSEB . А . 4 C. W. N. 748 


39. ————— Property inherited from a 
female— Descent of stridhan.—Amongst property 
which becomes stridhan according to the law of the 
Mitakehara is property inherited from a female. It 
is not the case that where such stridhan has once 
devolved according to tho law of succession which 
goverus the descent of this peculiar species of pro- 
perty, it ccascs to be ranked as stridhan and is ever 
afterwards governed by the ordinary rules of inherit- 
ance. Thakoor Deyhee v. Rai Baluk Ram, 11 
Moore's I. А. 139; Rhagwandeen Doobey v. Myna 
Ваее, 11 Moore's I. 4.,457 ; Chotay Lall v. Chunno 
Lall, I. L. R, 4 Calc, 744 : L. By 6 I. A, 16; 
Phukar Singh v. Ranjit Singh, 1. L. В. 1 All, 661; 
and Muttu Faduganadha evar v. Dora Singha 
Tecar, 1. L. В. 3 Mad. 290, referred to. DEBI 
SAHAI v. SHEO SHANKAR LAL 

[L L. R., 22 AIL, 858 


40. ———— Immoveable property in- 
herited by paternal grandmother from 
grandson — Aliakshara law.— Immoveable pro- 
perty inherited by the paternal grandmother from the 
grandson docs not rank as stridhan and ou her death 
devolve us such on her heirs, but devolves on ber 
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death on the heirs of the grandson, Рнокав Sman 
o. Вант бон . °. L L. R, 1 AlL, 661 


41. Property given to а woman 
after marriage by her husband's father's 
sister’s son—Inheritance.—With respect to pro- 
рее given to a woman after her marriage by her 

msband's father's sisters son, the brother, mother, 
and father are preferable heirs to the husband. 
HURRYMOHUN SHAHA r. SHONATUN SHABA 

[L L. R,, 1 Calc., 275 


42. Stridhan of childless Hindu 
widow— Succession fo stridhan.—Semble—The 
stridhan of a childless Hindu widow, according to the 
law of the Western schools, goes to the collateral 
heirs of her husband, in preference to her own next of 
kin. THAKOOR DRYHEE v. BALUK RAM 

[2 Ind. Jur, N. В, 106 : 10 W. R., P. 0,8 
11 Moore's Г. А., 135 


48, — — — — — — — Succession to 
atridhaw.—Upon the death of a childless Hindu 
widow who had been married in one of the four ap- 
proved forms of marriage, S, one of the collateral re- 
tives of her husband, stating that his minor son had 
been adopted by her, obtained possession of certain 
property which had formed her stridhan, and muta- 
tion of names was effected in the minor's favour in 
the revenue records. A suit was instituted against 
S and his son by C, on the allegation that he and J, 
who were collateral relatives of tho widow's husband, 
were entitled, under the Hindu law, to succeed in 
moieties to the properties left by her as her stridban, 
and claiming recovery of possession of half her pro- 
perg. In defence, the adoption was pleaded, and 
another plea was that the widow had left в brother 
who, in the absence of the adoption, would succeed to 
the property to the exclusion of the plaintiff. The 
Court of first instance held that the alleged adoption 
had not been proved. In the lower Appellate Court 
the ples as to adoption was given up. Held that, 
upon the facte found, the plaintiff was the heir of 
the deceased widow, and as such entitled to succeed to 
her stridhan undor the Hindu law. Thakoor Deyhee 
v. Baluk Ram, 11 Moore's I. A., 135, followed. 
Munia v. Puram I, L. В.,5 All, 810, distinguished. 
Снлмрат с. Suma . =. LL. R8 AÑ., 398 


44. Property inherited by 
female—Succession to such property.—An estate 
inherited by a female docs not become her stridhan, 
Such estate on her death goes to the heirs of the last 
male heir, and not to the heir of her separate property. 
JoLLEsSUR KOER о. Uecur Вох 

[L L. R., 9 Calc., 725 : 12 C. L. R., 460 


45. —— —— Property inherited by 
female from male—Law applicable in Carnatic, 
—The Mitakshara rule that property inherited by 
a female from a male is taken by her for onl; 
a restricted estate and devolves on her deat! 
in the line, if any exists, of such male, is appli- 
cable in the Carnatic. Chotaylall v. Chunnoo Lall, 
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І. B.,6 I. A, 15, referred to. Murru Vanu- 
GANADHA TEVAR v. DORA SINGHA T&VAR. 
[L L. R., 3 Mad., 200 
Т.В. 814.99. 


46. — ———— Property inherited by 
daughter from father— Succession to such pro- 
perty.—According to the law of the Mitakshara, a 
daughter's estate inherited from her father is, like 
that of в widow inherited from her husband, a limited 
aud restricted estate, and does not, on her death, pass 
as stridhan to her heirs, but reverts to the heirs of her 
father. Cuoray LALL v. CHUNNOO LALL 

[14 B. L. R., 235 
32 W. R., 496 


S. С, on appeal to Privy Council 
[L L. В, 4 Calc., 744 
L. R., 6I. A, 15:8 C. L. R., 465 


See also DEO РЕВЗНАХ г, 1,0200 Rox 
[14 B. L. R., 245 note : 20 М. R., 102 


47, — — — — — Devolution of pro- 
perty.—D, the daughter of опе Г, died childless in 
1866 possessed of certain immoveatle property which 
she had inherited from her father L. L'ssistor N 
had one sou A by her first husband P. P had a 
second wife B, whose son К was the father of the 
defendants. After P's death, his widow JN married 
again and had a son who was tho father of the plain- 
tiff. The plaintiff in this suit claimed to recover the 
property of D from the defendants who had taken 
possession, He contended that the property having 
devolved on 4 through a female must continue to 
descend in that line, and that he was entitled. The 
defendants claimed as heirs of 4. Held that on 
JD's death A was the nearest bandhu relation both of 
D and her father L, and consequently became full 
Owner of the property. On 4s death the dofen- 
dante, as sons of his half-brother K, became his 
heirs and were entitled to the property. DALPAT 
NAROTAM v, BHAGBAN KHUSHAL 

[L L. R., 9 Bom., 301 


48. — ———- Devolution of stridhan— 
Daughters, betrothed and unbetrothed—Derolution 
qf stridhan after first devolution—A betrothed 
daughter is not entitled at her mother’s death to share 
in her stridhan, but the unbetrothed daughters alone 
inherit with the sons. When stridhan has once de- 
volved as such upon an heir, it does not continue to 
devolve as stridhan, but afterwards devolves according 
to the ordinary rules of Hindu law. SRINATH 
GANGOPADHYA t. SARBAMANGALA DEBI 

[2 B. L. В, А. C., 144 : 10 W. R, 488 


49. — — — — — — — Property of 
daughter bequeathed to her by father before mar 
riage — Inheritance — Mother. — According to the 
Hindu law ав current in Bengal, the mother succeeds 
to the property of her daughter bequeathed to her by 
her father before her marriage in preference to her 
husband. Such property falls within the category of 
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stridhan. JUDOONATE 818048 v. BUsSUNT CoOXAR 
Roy CHowpHRY 

01 B. L. R., 286 : 16 W. R., 105 
10 W.R., 264 
50. Succession of 
woman to impartible zamindari.—If a woman sue- 
ceeds to an impartible zamindari, the estate which 
devolves on her demise upon her son does not thereby 
е sclf-acquired property in the hands of the 


latter. Murtayan Снетті v. SANGILI Vira PAN- 
DIA CHiwwA РАМА . L L. В., 3 Mad., 370 
51. — Mithila law— 


Succession.—The stridhan property of a widow, gov- 
erned by the Mithila law and married in one of the 
approved forms of marriage, goes to her husband's 
brother's son in preference to her sister’s son. 
BACHEA JHA е, JUGMON JHA 
[L L. В., 19 Calc., 348 
—— Right of adopted 
гот to succeed to stridhan of co-wife of his adoptive 
mother.—A son adopted by one wife may succeed to 
a co-wife’s stridhan. TEENCOWBEE CHATTERJEB r. 
DiwoNATH ВАМЕВЈЕЕ „ * . 98W.R,49 
58. — — — Sowdaick stri- 
dhan— Heirs of wife—Sowdaick stridhan created by 
the husband descends not to his heirs, but to the 
heirs of the wife. КазнЕЕ CHUNDER Кох Снож- 
DuRY v. Goue Кленов Оооно . 10 W, R., 139 


2. GIFT OF STRIDHAN. 


54. — ——— Nature of gift of stridhan 
—Maintenance, Provision for.—AÀ gift of stridhan 
is not equivalent to a provision for maintenance, 
JoxrAzA v. RAMHARI SIRDAR 

[L L. R., 10 Calc., 638 


3. EFFECT OF UNCHASTITY. 


55. ——_———-_ Unchastity as incapaci- 
tating woman from holding stridhan—Jn- 
heritance and keeping possession of siridhan.— Per 
Тонмвв, Оўу. C.J., and OLDFIELD, J.—Unchastity 
in a woman docs not incapacitate her from inheriting 
stridhan. Per PzARSON and SPANKIE, JJ.—Un- 
chastity in в woman does not preclude her from Кеер- 
ing possession by right of inheritance of stridhan. 
GANGA JATI с, GHASITA LL. R., 1 AlL, 46 


4. POWER TO DISPOSE OF STRIDHAN. 


56. ———— Power of married woman 
to dispose of stridhan—IJmmoveable property 


bought with stridhan.—Under the Hindu law, а 
married woman is at liberty to make an: isposition 
she likes of money constituting her stridhan or sepa- 


rate and peculiar property, and if she purchases 
immoveable property with such stridhan, she has а 
right to sell that immoveable property. LUCHMUN 
CHUNDER GEER GOSSAIN v. KALICHURN SINOH 
(19 W. R, 292 
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1.——— — Rate of interest—Act XXVIII 
of 1855.—Act XXVIII of 1855 did not repeal the 
Hindu laws as to the rate of interest, Such rate 
governed by the strict rules of Hindu law, as origin- 
ally laid down by Monu and other lawgivers. Ram- 
LAL Mooxgnaee с. HARAN CHANDRA DHUR 

[3 B. I. В, О..С., 130: 12 W. R., O. C., 9 

3. —— — — — — Hindu la w—Con- 
tract—Act X XVIII of 1855.—Act XXVIII of 1856 
does not affect or superscde the rules of the Hindu 
law as to interest. HAKMA MANJI г. MEMAN AYAB 
Han. a = . . 7 Bom, О. C., 19 


8. ————— Amount of interest recover- 
&ble—JInteres! exceeding principal.—By the Hindu 
law, interest exceeding in amount the principal sum 
cannot be recovered at one Ише, Act XXVIII of 
1855 has not, by repealing s. 12 of Regulation V of 
1827 or otherwise, altered this rule of the Hindu law. 
Kuvsuatcuann LALCHAND е, IBRAHIM FAKIR. RAM. 
KBISHNADHAT с. VITIABA BIN MALHARJI 

[3 Bom., A. С., 23 


See KADARI BIN RANU v, ATMARAMBHAT 
Bom., A. С., Ц, at р. 18 


4, — — —  — Interest exceeding 
principal—Usury laws—Act XXVIII of 1855— 
Contract Act (ЇХ of 1872), s. 10.—According to 
Hindu law, arrears of interest moro thap sufficient to 
double the debt are not recoverable, and the law upon 
this point was not affected by the Act (XXVIII of 
1855) for the repeal of the usury laws, nor by в. 10 of 
the Contract Act.  Semb/e—The rule of Hindu law 
in question has not properly anything to do with the 
legality or illegality of any contract, but is rather & 
rule of limitation. — RAMCONNOY AUDICARRY v. 
Jouve Lau Dorr 

(LL.B, 5 Calc., 867: 7 C. L. R., 204 


5, —— — Interest exceeding 
principal —Mad. Reg. XXXIV of 1802.— Regula- 
tion XXXIV of 1802 having been repealed, a claim in 
it between Hindus for an amount of interest ez- 
cocding the principal sum due is maintainable. Axs 
wast Rav с, RAGHUBAI alias SITRUBAL 

[6 Mad., 400 

6. —— M —  — Interest exceeding 
principal— Mad. Reg. XXXIV of 1802.—Where 

rt payments were made on a bond, and credited ix 

lischarge of the principal, and an action was brought 
for the balance of the principal and for interest, aud 
the lower Court allowed а sum for interest as due at 
the date of the plaint which was greater ‘than the 
principal, the High Court disallowed the excess. The 
provision in 8. 4 of Regulation XXXIV of 1802, 
against an award of interest in excess of the princi- 
pal, refers only to the amount claimed for interest at 
the time the suit is brought. The rule of Hindu law 
as to recoverable arrears of interest discussed. Kå- 
KARLAPUDI SITARAMARAJA в. UPPALAPADI JANA- 


maya. 0. 0... . lMad,5 


1. ——— — —— Interest exceeding 
principal.—By Hindu law the amount recoverable at 
any one time for interest or arrears of interest on 
money lent cannot excced the principal ; but if the 
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principal remained outstanding, and the interest be 
paid iu smaller sums from time to time, there is no 
limit to the amount which may be thus received in 
respect of interest. The previous decisions of the Sud- 
der Court to the contrary overruled. DHONDU JA- 
GANNATH v. Narayan BAM CHANDRA . 1 Bom., 47 


8, — — — — — — — Interest exceeding 
principal—Damdupat, Rule of—The Hindu law 
Tule of damdupat docs not operate when the defendant 
is other than a Hindu, Nancuaxp HANSRAJ о. BA- 
PUSAHES BUSTAMBHAI L L. R., 3 Bom., 181 


9. Interest Rule of 
damdupat when applicable— Morigage— Hindu cre- 
ditor claiming interest from a debtor not a Hindu— 
Redemption, Swit for. —In a redemption suit brought 
by а Mahomedsn against a Hindu, it was found on 
taking the accounts that а sum of 817,519 was due 
by tho plaintiff (mortgagor) to the defendant (mort- 
gagec). Of this sum, 6,500 were the principal, and 
the remainder (R11,019) was for interest. The plain- 
‘tiff contended that the defendant being & Hindu was 
bound by the rule of damdupat, and could not claim 
as interes more than the amount of the principal. 
Held that the rule of damdupat did not apply ; aud 
that the plaintiff waa liablo to,the defendant for the 
whole amount. The rule of damdupat only applies 
when the debtor is a Hindu. Dawoop DURVEBH r. 
VULLUBHDAB PURSHOTAM 

[L L. В. 18 Bom., 227 


10. - Damdupat— 
Bond purporting to be executed in adjustment of a 
past debt—Principal for the purpose of damdupal. 
In the case of a bond purporting to be executed in 
adjustment of а past debt, the principal for the pur- 
pose of the rule of damdupat is the amount of such 
bond, and not the balance of the unpaid principal ae- 
tually advanced on an earlier boud. Per JENKINS, 
C.J.—Neither the texts, the commentaries, usages or 
the cases forbid the conversion by subsequent agree- 
ment of interest into capital, nor is there any such 
prohibition involved in the rule of damdupat as it 
has been formulated. SUKALAL ©, ВАРО SAKHARAM 

[L L. R., 24 Bom., ЗОБ 


п, Interest—Rule of 
damdupat— Balance of principal actually due at 
date of suit—Part payments of principal.—The 
rule of damdupat limite the arrears of interest re- 
coverable at any one time by the amount of principal 
remaining due at that time. Dacpusa SHEVAKDAS 
ж, RAMCHANDRA L L., R., 20 Bom., 61l | 


12, — — — — — — Interest exceeding 
grincipal— Vewy—Contract ‘The rule of Hindu | 
law, prohibiting the recovery of intercst exceeding in 
amount the principal sum ‘lent, is not applicable to 
suits brought in Mofussil Courts in Bengal. кви 
DovAL PORAMANICE +. KYLAS CHUNDEB PAL CHOW- 
puny . ІІ. R. 1 Calc, 02:24 W. R., 106 


Pras Kanya TAWARY с. Janu Naru Taivupy | 
[B C. W. N., 606 


18, — —— — Interest exceeding 
principal—Swite between Hindus in mofussi | 
XXVI of 1866, а. 2.—In suits between Hindus in | 
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the mofuseil, interest exceeding the principal may be 
awarded, Нат NABAIN SiNGH v. RAM DEIN SINOH 
С.І. B., 9 Calc., 871: 13 C, L, R., 590 
14, _______Interest exceeding 
Brincipal—Debtor amd | oreditor—Damdupat.— 
ince the passing of Act XXVIII of 1855, a Hindu 
creditor may claim from his Hindu debtor interest in 
excess of the principal sum lent, should such interest 
have accrued. The rule of law prohibiting tho re- 
covery of interest in excess of the principal sum lent 
was in force in the mofussil of Bengal not asa pro- 
vision of Hindu law, but as a statutory rule introduced 
by Regulation XV of 1798, and embracing all persons 
contracting in the mofussil, Suzsxa NABAIN SINGH 
v, SIRDHARY LALL 
[L L. R., 9 Calc., 825 : 12 С. L, R., 400 


15. Interest exceeding 
principal—Amount recoverable in execution of 
decree—Dandupat, Rule of.—The rule of Hindu law 
which limits the amount recoverable at one time by 
way of interest to the amount of the principal, doce 
not apply to an amount recoverable in execution of 
the decree of а Civil Court. BALERISHNA BHAL- 
CHANDRA v. GoPAL RAGHUNATH 

[L L. R, 1 Bom., 73 

See RAMACHANDRA v, BHIMRAO 

[L L. В., 1 Bom., 577 
—— Mortgage—Pay- 
ment in grain—Damdupat.—Held that the rule of 
damdupat applied to а mortgage, the advance having 
been in cash, although the interest was to be paid in 

grain, ANANDRAO BABAJI BARVE г. DURGABAI 
[L L. R., 22 Bom., 761 

17. 


А Mortgage with 
possersion—Mortgagee to take rent in part payment 
Of interest—Remaining interest to be paid by mort- 
gagor every year.— The damdupat rule applies in all 
cases as between Hindu debtors and creditors both in 
respect of simple ва also of mortgage debts. (2) It 
does not, however, apply where the mortgagee has 
been placed in possession, and is accountable for pro- 
fits received by him as against the interest due, (3) 
But where these profits arc by the terms of the bond 
received for only a portion of tho interest on the 
mortgage debt, the general rule of damdupat will 
govern such mortgage accounts, SUNDARABAI v. 
JAYAVANT BHIKAJI NADGOWDA 

[L L. В. 24 Bom, 114 

18. =. i Interest—Rule 
of damdupat— Mortgage.—The rule of damdupat 
applies to mortgages where no account of the rents 
and profits has to be taken. BALERISHNA BABAdI v. 
Hast Govno . LL В, 15 Bom, 94 
19. ———_—_—_—_—_——__ Interest exceed- 
img principal—Mortgage transactions.—The rule 
of Hindu law which declares that interest exceeding 


16. 


| im amount the principal sum cannot be recovered at 


any one time is not applicable to mortgage transac- 
tions. NARAYAN BIN BABAJI v. GUNGARAM BIN 
KRIRNAH . . Bom., A. C., 157 

20. — Interest ozceed- 
ing principal.— Tho rule of Hindu law that interest 
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beyond the amount of the principal sum cannot bo 
recovered at any one time applies as well to mortgage 
transactions as to other loans. Hut where the mort- 
gagce enters into possession of the mortgaged pro- 
perty, and in taking the accounts between the 
mortgagor and mortgagee credit is given to the 
latter for the rents and profits reccived by him as 
against the privcipal and interest due, the above 
rule cannot equitably be applied. NATHUBHAI 
PANACHAND v. MULCHAND HIBACHAND 

[5 Bom., A. C., 196 


ЗІ. —— ——— —— — — — — Interest Rule of 
damdupat—Mortgage.—AÀ mortgagee is entitled 
to have interest added to the principal at the rate 
stipulated in the mortgage-deed, and to appropriate 
the rents and profits received by him in or towards 
satisfaction of such interest, but after such appro- 
priation, if the amount of interest due ou tho 
mortgage exceeds the amount of principal, then, 
according to the rule of damdupat, tho mortgageo’s 
claim must be limited to doublethe principal amount, 
Nathubhai Panachand v. Mulchand Hirachand, b 
Вот. A. C., 196, explained. блмивн DI'ARNIDHAR. 
MAHARAJDEY v. КЕВНАУВАУ GOVIND KULGAVEAR 

L, В., 15 Bom., 626 


39. — — — — — — — Rule of damdu- 
pat—Applicabilily of the rule—Mortgage the 
terms of which make an account current necessary. 
— The operation of the rule of damdupst is excluded 
in all mortgages, the terms of which neccssitato the 
existence of an account current between mortgagor 
and mortgagee, whatever the state of the account may 
be. Ganesh Dharnidhar Y. Kesharrav Govind, I. 
L. R., 15 Bom, 625,overruled. борар RAMOHAN- 
DRA v. GANGARAM ANAND SHET 

(LL. R., 20 Bom., 721 


33. Damdupat— 
Mortgage—Liability to account—Decree on mort- 
gage— Further interest from date of suit to decree 
ordered by the Court— Discretion of Court—Civil 
Procedure Code (Act XIV of 1882), s. 909.— Where 
under the terms of a mortgage there is a liability to 
account, the rule of damdupat does not apply. The 
law as laid down in Gopal v. Gangaram (I. x 
721) is uot limited only to cascs in which at 
date of suit an account between the mortgagor and 
mortgageo is actually kept, Ina suit brought by a 
mortgagee against his mortgagor (both parties being 
Hindus) the decree ordered the defendant to pay 
interest from the date of suit to decree upon the total 
found due after applying the rule of damdupat at the 
date of suit. It was objected that this order of 
further interest violated the rule of damdupat. Held 
that the discretionary power as to awarding interest 
conferred on the Courts by в. 209 of the Civil 
Procedure Code (Act XIV of 1882) may bo exercised 
without reference to the law of damdupat. DHOND- 
suet о. RAVUD . . LLB, 22 Bom, 86 


26 —— — — — - Interest ezceed- 
ing principal—Mortgage transaction.— Held, in a 
case of deposit for redemption of в mortgage, that 
the principal and an equal sum for interest was suffi- 
cient, and that no more interest could accrue during 
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the year of grace, as the law prohibited interest in 
excess of the principal. SmmOnART т. DHAREE THA- 
хов. . . . Agra, Pt, II, 194 

35. — Interest exceed- 
ing princial—Rule of damdupat—Mortgage 
transactions.—According to the Hindu law of dam- 
dupat, interest exceeding the principal sum lent cannot 
be recovered at any one time, Cases bearing upon 
the subject of damdupat, and how far and when that 
law is applicable to loans upon mortgage, reviewed snd 
considered, МАВАТАМ r. SATYAJ . Ө Bom., 88 


26. —— ———— — — — Interest exceed- 
ing principal—Damdupat, Rule of—Mortgage 
transactions—Suit for foreclosure.—In в suit for 
foreclosure of an equitable mortgage,— Held that the 
plaintiff could not recover interest to an amount ex- 
ceeding the principal sum lent ; the rule of damdupat 
being applicable in a case of a mortgage by a Hindu 
where no account of reuts and profits T to be taken, 
GANPAT PANDUBANG г. ADARJI DADABHAL 

[L L. R., 3 Bom. 318 


27. Interest ezceed- 
ing principal—Rule of damdupat— Limitation.— 
In а suit by the assignees of the equity of redemp- 
tion for possession on payment of the mortyage- 
mouey,—Held the question of the period for which 
interest was to be allowed was therefore to be deter- 
mined by Act XV of 1877, the Act in force at the 
date of the iustitution of this suit, art. 132 of 
which applied; but as the rule of damdupat is not 
affected by Limitation Acts, the defendants could not 
be allowed as interest more than the amount of the 
principal on which it was to be paid. HARI MAHA- 
DAJI v. PALAMBHAT RAGHUNATH 

[L L. R., 9 Bom., 233 


28. Interest recover- 
able at any one time, Amount of— Damdupat, Rule 
—Act XXV LLI of 1855—High Court, OrdinaryOri- 
ginal Civil Jurisdiction.—The rule of Hindu law, 
known in Bombay ae the rule of damdupat, that no 
greaterarrear of interest can bo recovered at any ono 
time than what will amount to tho principal sum, is nci- 
ther a mere moral precept nor limited in its application 
to other thap stipulated interest, aud as а part of the 
Hindu law of contract is, in tho absence of any 
legislative euactment to the contrary, the law as 
between Hindus in the High Court in its Ordi 
Original Civil Jurisdiction. Act XXVIII of 1856 
deals exclusively with the rate of interest which may 
be allowed, and there is nothing in that Act inconsist- 
ent with the rule of damdupat. Nathobhai Pana- 
chand v. Mulchand Hirachand, 5 Вот. A. C., 196, 
distinguished. NobIN CHUNDER  BANNERJER v. 
ROMESH Сис хрев GHOSE 

[I L. R., 14 Cale, 781 


29, —— — — — — — — Interest — Rule 
of damdupat— Account directed by decree in mort- 
gage suit between Hindus—Interest for periods 
before, during, and after, the siz months allowed 
by decree for redemption.—Where a mortgage 
decree, in a suit between Hindus, directed an account 
to be taken of whut was due to the plaintiff for 
principal aud interest, the latter to be computed at 
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the contract rate for six months, provided for redem 
tion on payment of the amount due within the six 
months, and directed in case of default of payment 
that interest due be added to the principal sum, in- 
terest thereafter to be computed on the aggregate 
amount at 6 per cent.,—Held that in taking the 
‘account the rule of damdupat was rightly applied to 
the interest accruing on the mortgage debt both 
previous to and during the six mouths allowed for 
redemption, notwithstanding the form of the decree. 
Nohin Chunder Bannerjee у. Romesh Chunder 
Ghose, I. L. R., 14 Cale., 781, referred to; and that 
the same rule was applicable to the interest accruing 
after the period of six mouths bad elapsed. When 
tho rule of damdupat has once been applied in any 
account directed to be taken by the Court, and inter- 
est equal in amount to the principal sum has been 
allowed in the account, the application of such rule 
has the effect of preventing the allowance of any 
further interest, not only for the period of six months 
allowed for redemption, but also subsequently with- 
out limitation of time. Вам KANYE AUDIOARY v. 
Canty CHURN DEY LLB, 21 Calc., 840 
30. Interest—Mort- 
gage, Decree on - Damdupat, Rule of—Report of 
"Registrar, Confirmation of.— Where the mortgagee 
obfained the usual mortgage decree, and on the 
Registrar’s report there was found due on the mort- 
guge a total sum less than double the amount of the 
principal,—Held that the mortgagee was entitled to 
claim further interest at 6 per cent. on the total 
amount found due by the Registrar until satisfaction 
of the judgment-debt. Held aleo that the rule of 
damdupat is not applicable, if it was not applicable 
at the time when the decree became final and bind- 
ing. Semble—Such time being from the date of the 
confirmation of the Registrar’s report. Buggoban 
Chunder Roy Chowdhry у. Pran Coomaree Dassee, 
I. L. R., 23 Calc., 906, and Kanaye Lall Khan v. 
Anund Lall Dass, Г. L. В. 83 Calc., 903, followed. 

LALL BEHARY DUTT v. THACOMONEY DASSER 

[L L. R., 23 Calc., 899 

KANAYE LALL KHAN v. ANUND LALL DASS . 
L, B., 28 Calc., 908 note 
BUcGoBaAN CHUNDER Roy CHOWDHBY v. PRAN 
Соомлвев DAsszs І. І. Е., 23 Calc., 906 note 


the mortgage (8122-16-10) was much more than 
the principal debt. В (the mortgagee) subsequently 
sued 4 and C for R370, being 861 for principal 


and R209 for interest. 4 did not appear. C con- 
tended that, tbe plaintiff and himself being Hindus, 
the law of damdupat applied, and that only as much 
interest as principal could be recovered. The lower 
Courts passed a decree for the principal (B61) to- 
gether with all interest duo at the date of the assign- 
ment to С. They disallowed subsequent interost, ва 
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the amount then due was already more than the prin- 
cipal. On appeal to the High Court,—Held (eon 
firmmg the decree) that C was not personally liable 
to pay anything at all, but that land which he had 
purchased was charged with the amount due at the 
dato of his purchase, Unless, thercfore, he wished 
the land to be sold, he should pay thst amount. The 
rule of damdupat did not apply in this case to the 
original mortgagor, who was а Mabomedan. Не 
charged the land with a debt which included princi- 
pal ard interest, and he and his land were liable for 
both. He could not by any assignment prejudice his 
creditor or reduce the amount due to him, nor could 
he by assigning his land to a Hindu free it from any 
charge that existed on it at the date of the assign- 


ment, HARILAL GIRDHARLAL v. NAGAR JEYRAM 
(LL. R., 21 Bom, 38 
38. — Rule of датам» 


pat—Mortgage—Original mortgagor а Hindu— 
Assignment of mortgage to Mahomedan purchaser 
—Suit by Mahomedan purchaser for redemption— 
Rule of damdupat how far applicable—A Hindu 
mortgaged his property in 1843 (о a Mahomedan for 
B160, with interest at 12 per cent. per annum. Оп 
the 6th April 1880, the Hindu mortgagor's interest 
was sold to the plaintiff, who was a Mahomedan, In 
March 1893, the plaintiff sued for redemption, both 
parties to the suit being Mahomedan. Held that 
as long as the mortgagor was a Hindu (ie. until 
1880) the rule of damdupst applied, and that, as 
soon as the interest doubled the principal, further 
interest stopped. The sum of 8300 was therofore 
the full amount of debt for which the land could be 
charged and liable in the hands of a Hindu debtor. 
But on the 6th April 1880 the plaintiff (a Maho- 
medan) became the debtor. The rule of damdupat 
then no longer applied: the stop was removed, aud 
interest again began to run. The decree therefore 
ordered the plaintiff to redeem on payment of 8300 
(i.e, double the principal 9150) with further in- 


terest at #212 per annum from the date of his pur- 
chase (6th April 1880) until payment. ALI SAHEB 
©. SHABII . . + LL. В. 21 Bom, 85 
HINDU LAW—WIDOW. Cor. 
1. INTEREST IN ESTATE ОР HUSBAND 3777 
(а) Br IxmgEmANCE . . . 3777 
(b) By ревр, брт, ов Уп, . 3781 
2. PowER or Wipow . . . 3785 
(a) Рочвв ro COMPROMISE . 8785 
(b) Powzg or DISPOSITION ов 
ALIENATION . . . 8787 
3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSON- 
ALLY . . . . . 3799 
4. DISQUALIFICATIONS B H . 3812 
(а) Вв-млввлов . . . 3812 
(5) Охонавитх В B . 8814 
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See Cases UNDER HINDU LAW—ADOPTION 
—WHO MAY OR MAY NOT ADOPT. 
See CASES UNDER Hipu LAW—ALIENA- 
TION—ALIENATION BY WIDOW. 
See Hipu  Law— CoNTRACT—HUSBAND 
AND Wis . LL. R, 6 Bom, 470 
See HINDU LAW—ENDOWMENT - SUCCRS- 
SION IN MANAGEMENT . 8 Е 180 


See Слввв UNDER HINDU Law—FAMILY 
DWELLING-HOUSB. 


See CASES UNDER HINDU LAw—INHERIT- 
ANOR—SPRCIAL — HEIRS—FEMALES— 
Утром. 


Seo Слввв UNDER HINDU LAW—MAINTEN- 
ANCR—RIGHT TO — MAINTENANOR— 
Wipow. 

See Cases UNDER HINDU Law—PaRTI- 
tTion—Riout TO PARTITION —WrDOW. 


See CASES UNDER Ніхро Law—Paati- 
TION—SHARES ом PARTITION— WIDOW, 

See Cases UNDER HixDU LAW—REYER- 
SIONER: 

See CASES UNDER HINDU Law—Srzi- 
DHAN. 

See Cases UNDER Ніро Law—Wor 
—Coxsrvoriox or шв. 


See LETTERS OF APTARI, a мо 
LE Re Cale” 490 
L L. E., 4 Calc., 87 


See LIMITATION Act, 1877, Автв. 126, 
140, 141. 

See CASES UNDER ONUS OP PROOF—HrNDU 
LAW— ALIENATION. 


See PROBATE— OPPOSITION TO AND RBYO- 
OATION оу GRANT. 
0. L. R., 11 Calc., 109 
L L. R., 21 Calc., 6 


1. INTEREST IN ESTATE OF HUSBAND. 
(а) By ІннЕвІТАМОВ. 


L Right of widow in husband’s 
property— Registration of name.—A widow under 
Rel Hindu law is entitled to succeed to her husband’s 
property, and to have her name regi as pro 
prior. DzzPO DEBIA v. GOBINDO DEB 
06 W. R. 42 
Estate taken by widow— 
pm widow is entitled by law to в life- 
estate in her husband's property. GIRDHARER SINGH 
*. KooLARUL SINGH 
[0 W. R., P. C., 1: 2 Moore's I. A., 344 
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1, INTEREST IN ESTATE OF HUSBAND 


continued. 


LÀ Immoveable pro- 
E Ne. of right.—À Hindu widow has an 

p lute right to the fullest beneficial interest in her 
husband's property inherited by her for her life. 
She takes as heir а proprietary estate in the land 
absolute for some purposes, although iu some 
subject to special qualifications, and her dis- 
Postion of the property is good for her life. The 
roposition that a widow has no estate in her hus- 
ans immoveable property, but only the personal 
enjoyment of the usufruct, is untenable, КАМА- 
VADHANI VENKATA Suura v. Joysa МАВАВІМ- 
САРРА . . . . 3 Mad., 116 


4 Possession of, and 
partition between, co-widows of estate left by their 
deceased husband.—Posscssion of the estate left by 
their deceased husband was taken by two widows of a 
deceased Hindu, who, being childless, had before his 
death adopted a son, to whom also, by will, he be- 
queathed his estate. The adopted son died soon 
after the testator. Held that tho widows had a pos- 
sessory title or interest in the estate, notwithstanding 
that a preferable title might exist in others through 
the deceased legates; also that the estate, being 
jointly held by them, was partible, and either widow 
might maintain а suit for partition. SUNDAR o. 


PARBATI > * . L. R. 12 All, 51 
(LB, 16 I. A, 186 

5. Childless widow 
—NMitakshara law—Quali; interest.—A child- 


widow, under the Mitakehara law, takes only a 
limited interest in her husband's estate, similar to 
that taken by а childless widow according to the law 
of the Bengal school. EANO то Lj 
KALER CHURN . . . W. R., 490 


6, ———— — Widow eueceeding 
in default of male isewe—Qualified interest.—A 
widow, who succeeds to the estate of her husband in 
default of male issue, whether she takes by inherit- 
ance ог by survivorship, does not takea mere life- 
estate, The whole estate is for the time vested in 
her, though in some respecta for only a qualified 
interest, She holds an estate of inheritance to her- 
self and the heirs of her husband; and upon the 
termination of that estate, the property descends to 
those who would have been the heirs of the husband 
if he had lived up to and died at the moment of her 
death. Moxmmam KoLrra е. KERI Коштам 

[L L. R., 5 Calc., 776: 6 C. L. R., 322 


Т. ——— Childless Jain 
widow— Separate property of husband.—A childless 
Jain widow acquires an absolute right in her hus- 


band’s property. HARNABH PERSHAD е. 
Manon: Dass. . 37 Calc., 679 
8, — — — Right to divided 


property.—According to the Hindu e a widow 
cannot claim an undivided property. REWAN PER- 
вар г. RADHA Braz 

Р. C., 85: 4 Moore's I. А., 187 
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—continued. 


. —— Right of widow as 
to vested property of husband under а will.—The 
doctrine of the Hindu law that widow succeeding 
as heir to her husband cannot recover property of 
which he was not possessed does not apply when the 
husband has a vested interest under а will or deed, 
the actual enjoyment being postponed. HURRO- 
SOONDERY реввд CHOWDBANBE е. RAJRSSUREE 
Dri . . . . . WR, 891 


10. ————— — Interest of Hindu 
widow in husband's property, Power of disposal of, 
as against reversioners.—The widow of one of the 
brothers of a divided Hindu family, governed by the 
Mitakshara law, does not acquire an absolute interest 
in her husband's separate estate, but only such an 
interest ав would render her acts conveying her in- 
terest to а third party binding as against herself, but 
not as agninst the reversionary heirs, unless the alien- 
ations were made under legal весов Спевт 
Banoo е. Ram Kisuen бінен. Raw KISHEN SINGH 
v. CHEET BANOO . . №. E, 1864, 102 


YL— — — — Suit by rerersiom 
dry heir— Hindu widow—Burden of proving owner 
ship of the husband through whom title is made.—l& 
is incumbent on a plaintiff suing as the reversionary 
heir of a Hindu proprietor, who has died leaving а 
widow, to show that the property claimed in the suit 
and found in her possession has vested in the husband. 
There is no presumption of law arising where the late 
husband posscssed considerable property, that pro- 
perty found to be in the possession of the widow after 
his death must have heen included in that which 
belonged to him unless she shows that she obtained 
the property from another source, RAN BHAI 


BAHADUR SINON г. INDARPAL SINGH : 
L L. R., 90 Calc., 87. 
L. В., 26 L А., 226 
4C, W.N.,1 
See DAKHINA КАШ DEBI v. JAGADISHWAR 
BHUTTACHARIER Pete C. W. N., 197 
—————À - Trustee—Daugh- 


state,—The title of a Hindu widow to her hus- 
property, though a restrictive ono, ів not in the 
nature of а trust. Quere— Whether by the Hindu 
law current in Bengal the interest of a daughter in 
the estate of her deceased father is of the same nature 
as that of a widow. HUnRYposs DUTT о, UPPOOR- 
wan DosszE . . 6 Moore'sl A., 488 


13. Power of husband 
to cut down by deed wife's absolute estate to a life- 
inferest.—Where a Hindu wife is entitled to an ab- 
solate estate in certain property, her husband cannot 
cut down her interest to в life-interest by any dowl 
which he may make. МонімА Сномрев Вот v. 
Dunga Monee . . .  . 23 W. R, 184 

14. — — — — Liability of heir 
Jor debts left by widow.—By Hindu law a widow is 
‘allowed, during her lifetime, to make the fullest use 
of the usufruct of her husband's estate; but what- 
ever part of it she leaves behind at her death becomes 
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the property of the next heir, and is not liable for 
her personal debts, unless such debts have been cone 
tracted under legal necessity and for the benefit of 
the estate. CHUNDRABULRE DEBIA r. BRODY 

(9 W. R., 584 


15. Savings or accu- 
mulations by widow.— One M died in 1872, leaving 
him surviving his widow F, and a grandson б, an 


a daughter-in-law. The widow (Е) on her husband's 
death became entitled to a widow’s estate in his im- 
moveable property, and accordingly entered into pos- 
session and management thereof. Under certain 
agreements made between her and one X, the latter 
received the rents of certain portions of the said im- 
moveable property, and in consideration paid F certain 
fixed annual sums. On the 26th May 1883, there waa 
в balance of H1,787-10-3 due from K to F in respect 
of the yearly privilege of recovering and receiving 
the said rents. — P died intestate on the 18th Decem. 
ber 1884, and the plaintiff, having obtained letters of 
administration to her estate, demanded payment of 
the said sum of H1,787-10-3 from К. It appeared 
that, after Ев death, К had paid this sum to G, who 
was F's grandson and the reversioner expectant on 
the determination of Fs widow's estate, and on her 
death had euccceded to all tho immoveable property 
as the right heir of her husband M. The question 
was whether the said sum of R1,787-10-3 belonged 
to F's estate, or remained portion of the immoveable 
property of M, and as such properly payable to G- 
as his heir. Held that the plaintiff was entitled to 
recover it as part of F's cetate, There was nothing 
to show it to be “ savings or accumulations” so as to 
give it to the heir to her husband's estate. Riverr- 
CARNAO (ADMINISTRATOR GENERAL, BOMBAY) г. 
Увы . . . L L. В., 10 Bom, 478 


16. — .——— Accumulations.—The right of 
a Hindu widow to the income and accumulations of 
her husband's estate arising subsequently to his death 
is absolute, and is not affected by the fact that she 
may receive them in в lump sum ; but whether she 
receives them as they fall due, or after they have ac- 
cumulated in the hands of others, her right is the 
same, @влен CHUNDER Roy v. BROUGHTON 
[L L. R., 14 Calc., 861 


17. — Acquisitions by widow— 
Liability of property purchased by her for her debte 
— Liability of heir to pay widow's delis— Power to 
borrow money on security of estate—The property 
acquired by & Hindu widow by purchase, with moneys 
borrowed on her own credit, is linble to be sold in 
satisfaction of her debts. Where a Hindu widow haa 
acquired property purchased by moneys borrowed on 
the credit of her husband’s estate, it is equitable that 
the heir of tho husband, who takes in succes 
her, should not be permitted to take such 
property freed from tho liability of satisfying a debt 
contracted by the widow to enable her to make the 
acquisition, and if the heir claims to take the acqui- 
sition, he is bound to satisfy the debt. A Hindu 
widow may encumber her husband's estate for her 
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own maintenance; consequently, it seems that, if she 
can derive no income from the estate sufficient for her 
maintenance, there being no funds for cultivation, 
she would be at liberty to borrow money, on the secu- 
rity of the estate, for the purposes of cultivation aud 

rovision for herself. OopzY Зоне. PHOOL 

нор . . . . «ON, W107 


—À Money advanced 
by widow—Presumption as to its being husband's 
property.—Where Hindu widows acquire property by 
‘Advancing money during an interval when they are 
out of possession of their deceased husband’s estate, 
the money во advanced cannot be med to be & 
part of the proceeds of that estate. GOBIND CHUN- 
DEB MojooMDAR v. DULMEER KHAN 
(23 W. R., 125 
19. — — — — — — ——- Widows estate 
in moreables inherited from her husband— Liability 
of such property for her debts after her death.— 
inder the Hindu law in force in the Presidency of 
Bombay, в widow inheriting from her husband, or a 
mother from her son, may have an absolute power of 
disposal over moveable property so inherited ; but any 
undisposed of residue of such property reverts on her 
death to the estate of the last male holder, and passes 
as his property to his heirs. It is not therefore her 
personal property liable in their hands for her debts, 
Bat JAMNA 0, BHAISHANKAR 


[L L. E., 16 Bom., 338 
See HARILAL HARJIVANDAS г. PRANVALAVDAS 
PABBHUDAS. А . L L. R., 16 Bom., 229 


20. е Funeral expenses 
of widow—Liability of husband’s estate for such 
expenses.—Under tho Hindu law, the estate of the 
husband is liable for the funeral expenses of the 
widow; her stridhan cannot be charged with such 
expenses. Sadashiv у. Dhakubai, І. L. R, 5 Bom, 
450, referred to, RATANCHAND e. JAVHEROHAND 

[L L. В, 22 Bom., 818 


31. Rents of итоге 
able property —Ezecution of decree for money — Ар- 
plication for receiver of rents of immocealle pro- 
perty of deceased Hindu in the hands of hie widow. 
—Held that a Court executing a simple money-decree 
obtained against a sonless separated Hindu was not 
competent to appoint receiver of the rents, accruing 
since his decease, of the judgment-debtor's immoveable 
property, then in thé hands of his widow as her 
widow's estate, such rente not being sesets of the 
deceased, but the personal moveable property of the 
widow, and this even if the decree-holder had not, as in 
fact he had, agreed for consideration not to execute 
his decree against the moveable property of the 
widow. Кахно Dat e. Lacy 

[L L. R., 19 All, 285 


(5) Bv Dzz», бтрт, ов WILL. 


— —— Devise by will— Widow's es- 
fate— Married woman.—The rule of Hindu law by 
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which widows take only а qualificd estate in their hus. 
band’s property has no application to n devise under а 
will to married women. CHUNDER MONEY DASSEE r. 
Нових Dass Мітткв . . 5 C. L. R., 657 


Construction of 


widow and daughters contained 
the following provisions: “То my wife B, who is my 
next heir, I gave the following properties on these con- 
ditions : I shall have entire control of them during my 
lifetime, and after my death my wife taking possession 
of them shall perform with the procceds my obsequies 
and the expenses for the marriage, maintenance, aud 
support, according to the family usage, of my three 
daughters, She shall have 4 annas of talukhs A and 
В, in the possession of my step-mother, for her neces- 
sary expenses and the performance of charity. Ac- 
cording to the above conditions, my step-mother shall 
take possession of these two properties and my wife of 
all the remaining real and personal estate.” Held 
that the widow took ошу a life-estate. Held, further, 
that the daughters were entitled to a declaration that a 
sale by the widow to the defendants of the propertics 
given by the will was for her life only, the defendants 
being unable to show any justifying necessity which 
would entitle her to sell the entire estate. KULLIAN- 
Burri Kore г. TULAPAL SINGH 110, L. R., 204 


24, —— Joint tenancy — 
Tenancy-in-common— Appointment of person “ to be 
the heirs” of testator—Widow’s estate in property 
devised to her by her husband's will.--B, a Hindu, 
died in 1876 leaving by his will all his property to 
his widow H and his adopted son М “as his 
heirs,” with в direction that they should maintain 
themselves out of the income, and pay one D 1,000 
a year for managing it. № died intestate in 1880 in 
His lifetime, and H then claimed the whole cstate, 
contending that under the will sho and М had been 
joint tenauts, aud that on his deoth she took his share 

y survivorship. M left а widow, the plaintiff Z. 
Held that under the will Æ took only а widow's 
estate in half the property, and that (subject to her 
right, as a Hindu widow, to а widow's estate in a 
half share) the entire property vested absolutely in 
N. On N's death, the property (subject as aforesaid) 
vested in the plaintiff L, as his widow and heir, for a 
widow's estato, and she became entitled to joint posses- 
sion with the defendant H. А widow taking under 
her husband’s will takes only a widow’s estate in the 
Property bequeathed to her, unless the will contains 
express words giving her a larger estate. НТВАВАТ v. 
Тлизнывы . .  .LL.R.,ll Bom. 578 

Affirming on appeal the decision in LAKSHMIBAI e. 
Himapat . . . LL. R., l1 Bom, 69 

35. — Deed of arrangement giving 
property to widow “for her sole use 
benefit" — Interest in property of husband.—A decd 
of arrangement and release in the English form, 
between members of в Hindu family in respect of cere 
tain joint cstate, claimed by a childless Hindu widow 
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of one of the co-heirs in her character of heiress and 
legal personal representative of her deceased husband, 
declared that she was entitled to the sum therein ex- 
pressed as the share of her deceased husband “ for her 
sole absolute use and benefit.” — Held (reversing the 
decree of the Supreme Court at Calcutta) that these 
words were not to receive the sume interpretation ава 
Court of equity in England would put upon them, as 
creating separate estate in the widow ; but that the 
deed must be construed with reference to the situation 
of the partics and the rights of the widow by the 
Hindu law, and that, as the deed recited thi 
claimed and received the money as her busbaud’s 
share in the joint estate in her character as his heiress 
and legal personal representative, such words must be 
construed to mean that it was to be held by her in 


severalty from the joint estate, and asa Hindu widow | 
she had only a life-estate in the corpus, the same at | 


her death devolved as asscts of her deceased husband 
upon his personal representative in succession. In 
reversing such decree, as Judicial Committee directed 
that interest at the usual rate allowed by the Supreme 
Court should be allowed from the death of the widow. 
Влвотту DOssEE v. SIBCRUNDER MULLICK 

[6 Moore's I, A, 1 


36. ——-—— Gift of moveable and im- 
moveable property— Power of alienation.— 
Under a gift of moveable and immoveable property by 
a Hindu to his wife, the wife takes only a life-eatate 
in the immoveable property, and has no power of 
alienation over it, while her dominion over the move- 
able property is absolute. A Hindu wife takes by the 
will of her husband no more absolute right over the 
property bequeathed than she would take over such 

perty if conferred upon her by gift during the 
ifetime of her husband, and whether in respect of a 
gift or a will, it is necessary for the husband to give 
her in express terms a heritable right or power of 
alienation. КоомзвепавІ DHUR v. PREMCHAND 
Dorr . L L, Rọ, 5 Calc., 684: 5 C. L. R., 561 


. — — — Gift of immoveable property 
by husband— Life-interest — Heritable $nterest— 
Alienable interest.— The plaintiff, alleging himself to 
be joint in estate with 4, his granduncle, sued to set 
aside an absolute gift of the house in suit made by А 
in favour of his wife, as also the subsequent sale of 
the house by the wife of the defendant. — The lower 
Appellate Court, finding that А was separate in estate 
from plaintiff and the sole and exclusive owner of the 
house, held the gift to the wife and the sale by her to 
defendant valid, and dismissed the suit. Оп appeal, 
plaintiff contended that he was the heir of the donce, 
‘and that, under the deed of gift, she had no power to 
alienate. Held that, from the wording of the deed of 
gift, it appeared that the husband intended to give 
and did give to his wife an heritable estate in, and 
power of alienation over, the property the subject of 
the gift, and therefore the salo by the wife was valid, 
Koonjbehari Dhur v. Prem Chand Dutt, I. L. B., 6 
Cale. 684, referred ќо. KANHIA e. MABIN LAL 
[L L. R., 10 All, 495 
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28. — ——— Deed of adoption by widow 
to deceased husband—Interest and powere of 
adoptive mother.—The widow of a separated Hindu 
made an adoption to her deceased husband under a 


, power to adopt conferred upon her by her husband's 


will. The deed by which the adoption, 
of which was not disputed, was evidenced 
amongst others, the following conditions- “that 
during my” (ie., the adoptive mothers) “ lifetime, 
I shall be the owner and manager of the estate, and 
that after my death the adopted son should bave the 
same rights and privileges as would have been 
enjoyed by the natural son of Z C M born of me,” 
Held that these words conferred upon the widow an 
interest and an authority not less than she would have 
had as the widow of a scparated souless Hindu to whom 
no adoption had been made, so far as her position as 
manager was concerned. KALI Das e. Вылг SHAN- 
XA... ‹. LL R, 13 All, 891 
29. 


. — ——— Deed of gift to widow, 
Construction of—Life-estate.—In this case the 
decision of the High Court, reported in 7 B. Z. R., 
98, was reversed by the Privy Council, who held that 
the effect of the instruments was to give the widow 
an estate for life with power to use the proceeds as 
she chose, and consequently that the proceeds, or pro- 
режу purchased by her out of the proceeds, would 
belong on her decease to her heir, BHAGBUTTI DEYI 
*. BHOLANATH THAKOOR 

(LL. В,, 1 Calc, 104: 24 W. R. 168 
L. R, 3 L A., 256 


the validity 
contained, 


30, Gift containing power of 
adoption—Interest in moveable and immoveable 
property.—A Hindu gave а power of adoption to his 


wife, directing that so long ва the wife should live 
she should remain in possession of all his property, 
moveable and immoveable, ancestral as well as self- 
acquired. Held that the widow took a life-interest 
in her deceased husband's property with remainder to 
the adopted son. Bhughutti Dace v. Bholanath 
Thakoor, L. R., 2 I. Aw 256, followed. Berm BE- 
HARI BUNDOPADEYA v. BROJO NATH MOOXHOPA- 
Daya . . . . LL R,8 Cale, 357 


91.— — ВШ of sale, Construction of 
— Estate of, as heiress of her son—Estate given to 
be held in seceralty absolutely.—M, a member of а 
joint Hindu family, died, leaving three sons, К, G, 
and D, and в widow, E, who'was mother of @ 

р. g died, R, claiming ав шоћег and 
joined with D, in bringing a suit for 
gainst X and the other members of the 
ly. The decree in the suit, which wasmade 

у consent of all parties, declared Z and D entitled 
to two equal twelfth parta of the joint estate, and К 
to one-twelfth share, and referred it to certain persons 
as arbitrators, and not ss commissioners only, to 
make the award. The arbitrators allotted certain 
laud to R and D as their two-twelftbs of the joint 
immoveable property, “то be held by them in sever 
alty absolutely :” to X they allotted other land as his 
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one-twelfth share; and in pursuance of an arrange” 
ment come to between K and R and D, thoy directed 
К to sell and convey his one-twelfth share to Е 
and D, on receiving from them the sum at which it 
was valued. Е and D paid the money, and К con- 
veyed his share to them by в Bengali bill of sale, in 
which, sfter stating that he conveyed it in accordance 
with the award, he added: “Becoming from this 
day invested with my rights, you have become pro- 
prietors of the right of gift and sale. I have no fur- 
ther connection with the said land, Paying the taxes, 
revenue, etc., to Government, and causing mutation 
of names, you will continue, with your sons and 
grandsons in succession, to enjoy posscesion in perfect 
peace.” Ins suit brought by K against the exceu- 
tor of R, to recover a moicty of the property awarded 
to her and D and of the property conveyed to them 
by the bill of sale, upon an allegation that Е took 
this property only as mother and heiress of G, and 
that upon her death it devolved upon him ae @’s 
next ofzkin,—Held (reversing the decision of Mac- 
PHERSON, J.) that R took an absolute estate, and not 
merely & terest, both in the property awarded 
to her and in the property conveyed by the bill of 
sale, BOLYE CHAND DUTT v. KHETTERPAL Bysack 

11 В. L. R., 549 


2. POWER OF WIDOW. 
(а) POWER то COMPROMISE. 


32 — ———— Nature of power to eom- 
promise—Assertion of rights—Right of appeal. 
—A Hindu widow, as representative of the entire 
estate in litigation, has the same control with ree 
spect to compromise as she has with respect to the 
assertion of rights and with respect to appcal against 
an adverso decisi TanrNI CHABRAN GANGULI е. 
WATSON. 

[3 B. Г. В. A. C, 437: 12 W. R., 418 


33. Nature of compromise by 
widow-— Reversioners— Alienation.—A compro- 
mise by which а Hindu widow gives up all her rights 
in her husband's estate, receiving only a life-interest 
in а part of it, cannot but bo regarded as an alien- 
ation, and is not binding against the reversioners, 
INDRO KOOER v. Авроог BURKUT 

[14 W. В., 146 


— Compromise of suit—Dis- 
elaimer of interest.—In a snit for the recovery of a 
share of now property the plaintiff's maternal aunte, 
childless Hindu widows, who were entitled to a prior 
life-interest to which the plaintiff’s reversion was 
subject, filed a petition disclaiming their interest and 
assenting to t] Held that the Judge might 
make в decree founded upon the disclaimer of the 
widows, RUJONEBKANT Миттев v. PREMCHAND 
Bose .  . . Marsh, 241:1 Hay, 513 


Знама SooNDURER v. SRURUT CHUNDER DUTT 
e (ВМ. R., 500 


то. п 
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35. Effect to oom- 
promise—Power to bind reversioners:—Hindu 
widows have no power by а compromise between 
themselves to affect the rights of the successor to the 
estate on their death. навам CHAND LAL e. 
Buawam Мивых. . .1С. W. N., 697 
[LL R., 25 alc., 89 
. Compromise made by 
widow, Effect of—Claim under alleged adop- 
tion— Minor daughters.—In a suit in which a claim 
was made, in virtue of an alleged adoption, to the 
estate of a deceased Hindu, the widow made a com- 
promise, which was not in writing, with the claimant, 
wherein the adoption was admitted, but alleged to 
have been on condition that the widow should enjoy 
the entire property for her lifo without power of 
alienation, and that, after her death, her minor 
daughters should take the self-acquired property, 
and that the claimant should succeed to the ancestral 
estate. Held that tho daughters could not under 
any circumstances bo bound by the compromise. 
Judgment of the High Court reversed on tho facts. 
Txnrr Konwor v. Коор NARAIN 8ІХОН 
[6 C. L. R., 76 
37. Alienation—Rer 
rersioner—Limitation.—C, the brother of 4 and 
B, died in 1835, and вп order for mutation and regis- 
tration of names having been obtained by A and 
the heirs of В on the 28th March 1835, К, the 
widow of C, instituted a suit to have the order 
cancelled and to have her possession confirmed, and 
on the 4th September 1837 obtained a decree, which, 
however, was reversed on srpeel on the 24th July 
1839, the Appellate Court declaring that K was 
not entitled as her husband’s heir. А special appeal 
having been preferred to, and admitted by, the High 
Court, ап ikrarnamah was filed by К on the 15th 
September 1841, reciting that she had “given up her 
claim of having the appeal heard” “as в matter of 
amicable т scttling all disputes” as therein 
provided, By tho ikrarnamah it was provided that 
the milkiut and mokurari of certain mouzahs should 
be held by 4 and B’s heirs, and that mouzahs X, 
Y, and Z should remain in possession for her ~ 
life without power to make sur-i-peshgi leases or 
mortgages, and that on her death such mouzahs 
should pass to the heirs of 4 and B. Ou the ikrar- 
namah being filed, the Court struck off the appeal 
and made an order on the 14th September 1841, to 
the effect that the ikrarnamah should *in no way 
affect the rights of the minors," the heirs of 4 and 
B. Held that the ikrarnamsh and order of the 
14th September 1841 could not be regarded as 
affecting tho rights of the reversioners of C's estate 
on the expiration of the widow’s life-interest. Held 
also that the suit by К and the succeeding compro- 
mise was tantamount toan alienation by her, and that 
there was consequently no adverse possession during 
her life, and that the period of limitation in a suit 
by the reversioners must be calculated from her 
death. Sueo NaRAIN Sivan e. KURGO KORBY. 
Bugo NABAIX SINGH v. BISHEN PROSAD BINOH 
[10 O. L. R., 887 
6r 
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Power of alienation—Alien- 
ion for religious or charitable purposes —Neces- 
sity— Right of Crown takis roperty to set aside 
alienation— Onus proband 7 Bader the Hindu law, 
a widow, though she takes as heir, takes a special 
and qualified estate. If there be collateral heirs of 
her husband, she cannot of her own will alienate the 
property except for special purposes. For religious 
or charitable purposes, or those which are supposed 
to conduce to the spiritual welfare of her husband, 
she has в larger power of disposition than that 
which she possesses for purely wordly purposes. To 
support an alienstion for the last, she must show 
necessity. The restrictions on her power of alien- 
ation are inseparable from her estate, and indepen- 
dent of the existence of heirs capable of taking on 
her death. If for want of heirs the property, во far 
as it has not been lawfully disposed of by her, 
Passes to the Crown, the Crown has the same power 
of protecting its interest as an heir by impeaching 
any injurious alienation by the widow. The onus 
is on those who claim under an alienation from & 
Hindu widow to show that the transaction was 
within her limited powers. CoLLROTOR OP MASULI- 
PATAM ғ, CAYALY VENCATA NARAINAPAH 

[2 W. R., P. C., 61: 8 Moore's L A., 529 


39. —____________ Power to dispose 
of property by will—Right to dispose of—A Hindu 
widow succeeding to the immoveabl Property of her 
deceased husband, and also claiming to her 
only daughter, who died after her father childlosa 
and unmarried, is only entitled during her life 
widow's estate. The doctrine laid down in the origi- 
nal Court that ancestral property after partition can 
be disposed of by will, in the same way as selfe 
acquired property, disapproved of, as opposed to the 
authorities and general spirit of Hindu law. акн» 
МТВАТ v. GANPAT Мововл. GUNPAT МОВАВА v. 
Laxsmumat . . , бВош. O. C., 138 
A 40. = Widow of Hinde 

aving undivided property —Self-acqwired property 
gsm of debe Fie, widow ai an undivided 

ini no right to sell his property for payment 
of his debts, even though it be ата Nata: 
SIVAYA CHETTI г. SIVAGAMI . . 1Mad, 374 


41. Alienations by а 
widow of har husband's estate in order to pay hie 
time-barred debts— Widow’ distinguished 
from that of а manager—Liability of alienses— 
‘Rights of reversioners.— According to the Hindu 
law, а widow із competent to alienate her husband's 
estate for the purpose of paying his debts, even 
though they may be barred by the law of limitation. 
Her alienations for such a purpose are legal and bind- 
ing on the reversionary heirs. A widow stands in a 
different position from that of & manager of a joint 
family. The latter oan act only with the convent, 
express or implied, of the body of co-parceners. In 
the widow's case, the co-parceners are reduced to 
herself, and the estate centres in her. Sho can 
therefore do what the body of co-parceners can do, 
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subject always to the condition that she act fairly to 
tho expectant heirs. The rights of these heirs impose, 
ou persons dealing with a widow, the obligation of 
special circumspection, failing which they may find 
their securities against the estate to be of no avail 
after the widow's death. Ситмидл Govinp GOD- 
BOLE v. DINKAR DEONDEV борвогв 
[L L. R., 11 Bom., 820 
Gift adrerse to 
collateral heir of husband.—A childless widow rani 
has no power to alienate her deceased husband's pro- 
perty as against his collateral heir by a waseeut- 
namah or deed of gift. Квввот SINGH v. KOOLA- 
BUL SINGH . . . 5 W. R., P. C., 131 
~ [2 Moore's L A., 381 
43, — Poorer to dii 
of immoveable property by will—“ Inherited. 
widow has no power to dispose by will of immove- 
able property inherited by her from her husband, 
The word “inherited” used in the Mitakshara, in 
regard to в woman's stridhan, does not include im- 
moveable property so as to make it her peculium, but 
refers only to personal property over which alone she 
has absolute dominion, GoBURDRUN NATH ғ. Оноор 
Ro. . Rs . . ЗМ. В, 105 
Baw Suewvx Roy v. SHEO GOBIND SAHOO 
[8 W. R., 519 
44. Right to dispose 
of land, portion of stridhan.—Held that a widow 
cannot, under Hindu law, dispose of immoveable pro- 
perty given to her by her husband which has become 
& portion of her stridhan, GUNPUT SINGH v. GUNGA 
Presan . . . .  . 3 Agra, 830 


45. ——  —— — — Right to alienate 
atridkan, except land.—A Hindu wife or widow may 
alicnate her stridhan, whether it be moveable or im- 
moveable, with the exception, perhaps, of landa given 
to her by hor husband. Dom р. KULAMMAL v. 
Корро Рша . . - .lMaà,85 


46, — — — Power to alienate 
land being her stridhanam.—Land received by а 
woman from her husband as stridhanam cannot be 
alienated even after the husband's death to the Bad 
judice of the daughters as next heirs without their 
consent. GANGADABAIYA е. PABAMESWARAMMA 

[5 Mad., 111 
Power to dispose 
of property by wii woman cannot execute a will 
regarding any property she inherits from her husband 
or father, Sho may dispose of her stridhan by gift, 
will, or sale, unless it is immoveable property given 
her by hor husband. TzENCOWRER CHATTERJEE s. 
DINONATH BANEBIER . $ . ЗМ. В. 49 

48, —— — — — — — Stridhan— Power 
of disposition by will—Where a Hindu lady had 
received presenta of moveable property from her hus- 
band from time to time during their married life, and 
after his death, partly out of much property and 
partly from funds raised by the mortgage of jewels 
admitted to be her stridhamam, pure! immove- 
able property,— Held that that was her stridhanam 
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‘and that she consequently could dispose of it by will. 
УЖикАТА Rawa Бат г. VENXATA SURIYA Rav 
(LL. R., 1 Май, 381 


In the same case in the Privy Council it was held 
as follows, affirming the decision of the High Court: 
‘The testamentary power of в Hindu female over her 
stridhanam being commensurate with her power of 
disposition over it in her lifetime, and both being 
absolute, no distinction can be taken as regards а 
widow's power of disposition by will over immove- 
ables in the purchase of which she has invested 
money given to her by her husband. Such estate is 
subject to the disposition which the general law gives 
her the power to make of her stridhanam. VENKATA 
Bama Bao г. УЕНКАТА SURIYA Bao 

[L È. R., а Mad, 388 
8 C. L. Е., 304 


49. — : Right of aliene 
ation of moveable and immoveable property.—A 
Hindu widow's right to alienate moveablo property 
inherited from her husband, without the consent of 
his heirs, is absolute. With respect to immoveable 
property inherited from her husband, a Hindu widow 
is little more than s tenant for life and trustee for 
the heirs of her husband, and she is restricted from 
таат miden, op for purpoes Deni to 
necessary subsi or for purposes. ial to 
the deceased. BROHAR BuacavaN с. Bat LAKSHMT 

(1 Bom., 56 


50, ——— — — — — Righi of alione- 
tion of immoreable property.— Held that a Hindu 

widow, having a life-interest only in immoveable 
perty inherited from her husband, has an independent 
yer of sale over the same to the extent of such 
ife-interest and no further. MAYARAM BHAIBAM 

е. Моттвам GOVINDRAM 

(2 Bom., 881 : Зра Ed., 318 


Bl -—— — — — — Won-ancest eal 
amd ancestral property—Agarwala Banias of 
Baraogi sect of Jains.—Amongst Agarwala Banias 
of the Saraogi sect of the Jain religion, в widow has 
fall power of alicnation in respect of the non-an- 
property of her d husband; but she 
has no such power in respect of the property which 
is ancestral. Внімвно NATH c. GAYAN CHAND 
[L L. R., 16 AlL, 379 


52. - — Power of, to dis- 
ге of porsonalty inherited by her from her hus- 
фама Held that, under the Hindu law as under- 
stood in the Benares school, & widow has an absolute 
right to dispose of the personalty inherited by her 
from her husband; that under the Hindu law Gov- 
ernment promissory notes cught to be treated as per- 
sonal property ; shat jewels, shawls, etc., are of the 
nature of siridban; and that in Hindu law tooks 
the word “corrody” is used solely with reference to 
land, and that Government promimory notes eannot 
be included in the said term “corrody.” Doomea 

DAx3 v. Роовон DAYEE 
П Ind. Jur., М. 8., 128; 5 W. R., 14] 

то, n 
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eleme emer ue stie lid 
D 'operty—1Immoveable ai moveable property. 
Uy the law of the Western schools, aa vell as ty 
the law of Bengal, a Hindu widow is restricted from 
alienating any immoveable property which she has 
inherited from her husband. — Ошаге- Is there any 
distinction in respect of moveable property? THA- 
Koor DzYHEB v. Rar BALUX RAM. 
[3 Ind. Jur., N. 8, 106: 10 W. R., P. C, 3 
11 Moore's І. A., 189 


КОТАВВАВАРА r, CHANYEROYA . 10 Bom., 408 
Widows pro- 


64. — — — — — — 
perty in moveables left to her by the will of her 
—In Western India а widow takes absolutely 


Ausbat 
all moveable property bequeathed to her by her hus- 
band, and may dispose of such property by will. 
DAMODAR Марножл г. PUBMANANDAS JEEWANDAS 

[L L. R., 7 Bom., 156 


55. - Moveable pro» 
perty inherited from husband—Devolution of 
such property.—Under the Mitakshara law, в 
widow has no power to bequeath moveable pro- 


perty inherited by her from her husband. In 
the Presidency of Bombay, moveable property 
inherited by а widow from her husband devolves 
on her death to her husband's heirs. — If the decision 
in the ease of Damodar v. Purmanandas, I. L. B., 7 
Bom., 156, is to be regarded as necessarily giving to 
the heir of в widow on her death such moveable 
Property inherited from her husband as remains 
undisposed of by her, it must be treated as of no 
authority. GaDADHAR BHAT v. CHANDRABHAGABAI 

(LL. R., 17 Bom., 690 


Seo HARDAL НАВЛУАНРАВ v. PRANVALAVDAS 
PansHUDAS . .  I.L4R. 16 Bom., 220 


and Bar JAMNA ©. BHAISHANXAR 
LI. L. R., 16 Bom., 288 
[C -— 22232 Widow's power 
to dispose of moveables bequeathed to her by her 
husband—Mayukha law.—Held that a widow in 
Gujarat, under the law of Mayukhs, had power to 
bequeath moveable property taken by her under the 
will of her husband which gave her express power of 
free disposition. Gadadhar Bhat у. Chandra- 
bhagabas, I. L. B., 17 Bom., 690, distinguished. Per 
Raxaps, J.—There is a three-fold distinction between 
the moveable and immoveable property, between title 
by bequest and a title by inheritance, and a distinction 
between the Mayukha and Mitakshara, which must 
be borne ашаа i rele of в widow in 
Gujarat, ch ler а will which gave her express 
powers of free disposition over the residue of move- 
able property, are negatived solely on the author ty 
of the Full Beuch decision quoted above. If the 
widow in this case had made no disposition herself, 
the moveable property, in respect of which freedom 
of disposition had been allowed her, wonld have 
gone to the reversioner as her husband's heir. 
MOTILAL LALUBHAI г. BATILAL MAHIPUTRAM 
(LL. В., 81 Bom., 170 
Gre 
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57. Widows estate 
—Moreable property.—Tho restriction placed by 
the Hindu law оп a widow’s power of alienation of 
her husband's estate extends to moveable as well as 
immoveable property. NARASIMAH г. VENKATADRI 

(1. L. R, 8 Mad., 200 

58. ———___________- Right of child- 
lesa widow to alienate moveable property— Mithila 
law—Inheritance.—Under the Mithila law, a child- 
less Hindu widow, although she cannot alienate the 
immoveable property, has an absolute right over 
the moveable property inherited from her hi 
and can alienate it in any manner she pleases 
she has also an absolute power to dispose of the 
profits of the estate during her lifetime.  BIRAJUN 
Koger е. Lucus NARAIN МАПАТА 

[L L. R., 10 Calc., 892 


Immoveable pro- 
" ift.—An absolute bequest 
indu of his separate immoveable property to 
idow confers on her as full dominion and power 
of alienation over that property as if the bequest had 
been made to в stranger, Serm MULCHAND ВА. 
DHARSEA v. Bat Maxcua . L L. R., 7 Bom., 491 


60. Power to dispose 
of property by veill.—Where a widow of a Hindu 
who had received a share of the estate of her hus- 
band, consisting of moveable and immoveable pro- 

у, from her co-widows, purported to dispose of 

er property by will to tho prejudice of the co- 

widows,—Held that the alienation was invalid. 
QUBRIVI REDDI e. CHINNAMMA. 

[L L. R., 7 Mad., 03 

—— Grant of money 

in lieu of maintenance—Power of disposal.—W here 

a sum of money was given to a widow, without 

restriction, in lieu of maintenance, by her deceased hus- 

band’s family,—Held that it became absolutely hers, 

and that she could dispose by will of landed property 

acquired by means of it, NRLLAIKUMARU CHETTI 

f. MARAKATHAMMAL =, ТТІ. R.,1 Mad., 166 

62. Gift—Interest 
with husband in joint property.—Whero a Hindu 
wife has a joint interest with her husband in landed 
properties, partly acquired by purchase, partly (as 
sowdayakam) by gift from her father,—Held that 
she was entitled ou her husband’s death to part with 
her interest in thoso propertics, — MADHAYABAYYA v. 
Teraa Sa . LL. R, 1 Mad, 307 


— Restriction on 
alienation—Proof of legal necessity.— The restric- 
tions ou a Hindu widow’s power of alienation are 
inseparable from her estato. Their existence does 
not depend on that of heirs capable of taking on Бег 
death. ‘Tho plaintiffs sued as purchascrs of the 
equity of redemption from S, a Hindu widow, to 
redeem a mortgage effected by her husband B. The 
mortgage decd recited that a portion of the mort- 
gaged land was held by B, not as owner, but as 
mortgagee from a third party, 5 was alive when 
tthe suit was instituted, but she dicd after tho settle- 
ment of issucs. The plaintiff then filed а supple- 
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mentary claim to succeed as B's next heir. The 
defendants (the sons of the mortgagee) contended 
that the plaintiff could not redecm because the sale 
by S was invalid, They also claimed compensation 
for loss of the rents and profits of a portion of the 
mortgaged property redecmed from В by the original 
owner. The Subordinate Judge allowed the plaintiff’ 
claim. In appeal, the District Judge confirmed his 
decree, being of opinion that the sale was valid as 
against the defendants, because there were по 
collateral heirs. On appeal to the High Court,— 
Held, following the decision of the Privy Council in 
Collector of Masulipatam у. Cavaly Venkata 
Narrainapah, 2 W. R., P. C., 61: 8 Moore's I. Aw 
529, that the plaintiffs, who were bound to make out 
their title, could not succeed on the strength of an 
alienation by a Hindu widow, unless they proved 
that the alienation was made for purposes which the 
Hindu law recognized as necessary, Duoxpo 
RaMCHANDRA t. РАН. GOVIND NaGvexaR 


L. R., 8 Bom., 190 


64, ——— Adoption made 
on promise of settlement by adoptive father on 
adopted son—Specific performance, Right to— 
Alienation by widow in accordance with promise— 
Limitation—Immoreable property.—Where а mem- 
ber of the Talabda Koli caste of Hindus, by an express 
promise to settle his property upon the boy, induced 
the parents of the defendant to give him their son in 
adoption, but died without having executed such 
settlement,— Held that the equity to compel the heir 
and legal representative of the adoptive father speci- 
fically to perform his contract survived; and the 
property in the hands of his widow was bound by that 
contract. Therefore, when the widow of the adoptive 
father, nearly thirty years after his death, gave effect 
to his undertaking by executing a deed of gift of his 
property in her hands in favour of the adopted son,— 
Weld that such alienation was valid wa against the 
next heir by blood of the adoptive father, and he could 
not, on the death of the widow, avail himself of 
the plea of limitation which she had waived. The 
nature of a Hindu widow's estate in immoveable pro- 
perty considered, Buata NAHANA v. PARBHU HARI 

[L L. R., 3 Bom., 67 


Right of widow 
By Hindu law the widow of 


property of her husband's gotraja-sapinda, which she 
can dispose of by will after her death, BHARMAN- 
GAYDA є. ВОРВАРОАУРА . L L, R., 4 Bom., 181 


66. Bengal school 
Y Hinds law— Widows estate—Joint widows— 
'artition— Purchaser from Hindu widow.— Where 
а Hindu governed by tho Bengal school of Hindu law 
dies intestate, leaving two widows, his only heirs, him 
surviving, either of those widows may sell her interest 
in her deceased husband’s property, and the pur- 
chaser thereof is entitled to enforce а partition 
ав against the other widow. Janaxr МАТИ Мокно- 

PADHYA © MOTHURANATH MUXIIOPADHYA 
[L L. В., 9 Calc., 580: 13 С.І. R., 215 


( 3793 ) 


HINDU LAW-—WIDOW .—continsed. 
2. POWER OF WIDOW.—continued. 

67. Widow with cer- 
tificate under Act XXVII of 1860—Ground for 
геі aside sale—Fraud.—The sale by в widow 
(who bas obtained a certificate under Act XXVII of 
1860 to collect the debts due to her husband's estato) 
of в money-decree belonging to her husband's estate 
cannot be set aside except on the ground of fraud, 
either as not being the heir and selling what she had 
no power to transfer, or as making в paper transfer to 
avoid the effect of execution, BHAGWAN Doss v. 
LUOHMBE NARAIN . . 9 W. R., Mis., 19 


68. Sale by widow 
with consent of heirs.—An adopted son ів not actu- 
ally precluded from questioning acts done by his 
mother during his minority or before his adoption 5 
but a sale by a widow, with the consent of all legal 
heirs at the time existing, and ratified by decrees 
of Court, is binding on reversionary heirs as well as on 
ап adopted son adopted long after the sale, Baz- 
XBISTO Roy v. KISHOREE Моном MOJOOMDAR 

3 W. R., 14 


69. ——_______—_ Gift ly Hi 
widow of her own interest and that of consentin 
feversioner —À Hinda widow in possession can, with 
the consent of a roversioner, make a valid gift, which 
will operate, so far as the intcrest of the widow 
and that of the consenting reversioner are concerned. 
Rany Srimutty Dibeah v. Rany Koond Luta, 4 
Moore's I. A, 292; Kooer Goolab Singh v. Rao 
Kurun Singh, 14 Moore's I. A., 176; Sia Dass v. 
Gur Sahai, I. L. R 3 All, 362; and Raj Bullubh 
Sen v. Oomesh Chunder Rooz, I. L. R., 6 Calc, 44, 
referred to. Ramphal Rai v. Tula Kuari, I. L. В. 
6 All, 116, distinguished. RAMADRIN o. MATHURA 


Бон... . LlI.R,10 All, 407 
70. Gift with con- 
sent of _reversioner—Subsequently-born rever- 


sioners.—Tho widow of a separated Hindu, being 
in pomesson as such widow of, property left 
by her husband, executed a deed of at such 
property in favour of her daughter's sou, her 
daughter being alsoa party tothe deed. Subsequently 
to the execution of this deed of gift, tho executant’s 
daughter gave birth to another son. Held that the 
deod in question could not affect more than the life- 
interests of the executant and her daughter, and 
could not operate to prevent the succession (as to 
в moiety of the property) opening up in favour of the 
subsequently-born son on the death of the survivor of 
the two ladies, Ramphal Rai v. Tula Kuari, I. L. R., 
6 All, 116, referred to. Тула SINGH e. SUNDAR 
тен . «0. o LLB,14 AIL 377 


т. Power to defeat 
rights of reversioners.—A Hindu widow is uot at 
liberty to defeat the rights of reversioners by alien- 
ating ‘or wasting moveable property inherited from 

er husband, BUOHI RAMAYYA v. JAGAPATHI 

[L L. R., 8 Mad., 304 

72. Forfe of 
property—Reversioner, Right of, to possession—A 
Hindu widow does not. forfeit ber interest in her 
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deceased hushand’s separate estate mercly by divest- 
ing herself of such interest. Such an act docs not en- 
title the person claiming to be the next reversioner to 
sue for possession of the estate, or for a declaration of 
is right as such reversioner to succeed to the estate 
after the widow’s death, Prac Das e. Harr Ківиви 

[L L. R., 1 All, 508 


73, ——— Appointment of 
reversioner as manager—Lease by Hindu widow 
before, he took over charge.— Whcre a reversioner 
had obtained a decree for waste against a Hindu 
widow and was appointed manager of the estate, 
but did not take over charge of it for six years,— 
Held a pottah granted by tho widow in the meantime 
was a valid lease, Rais CHURN PAUL v. SAROOP 


Сионрвв Myrea we 9 W. R., 598 
74. Right of pur- 
chaser at sale in execution of decree.—A purchaser 


in execution of the rights of a Hindu widow is entitled 
to question the validity of leases made by her.—Ras- 
KISHEN 51вслв e. CHOWDHBY JAHEEOORUL HUQ 
[W. R., 1864, 351 
75. - Mortgage by one 
of two co-twidows invalid without the consent of the 
other—Their joint interest and title by survivor- 
ship—Construction of mortgage-deeds.—One of two 
co-widows mortgaged, without the consent of the 
other, part of the estate to which they were jointly en- 
titled by inheritance from their deccased husband. 
Held, upon the construction of the deeds of mortgage 
executed by her, that they were not eo framed as to 
bind the estate in tho possession of the surviving 
widow after the death of the mortgagor. But assum- 
ing that the deeds had been so framed, and that there 
had been what would have been a justifying necessity 
for a solo widow, or co-widows jointly, to have mort- 
gaged an estate which had belonged to the deceased 
husband (a state of things not decided to havo existed 
here), such a necessity could uot render в mort- 
gage attempted by one co-widow binding upon the 
estate, which had descended upon the widows for their 
joint lives with survivorship between them, so as 
to affect the interest of the surviving widow. Bhug- 
wandeen Doobey v. Myna Ваее, 11 Moore's I. A. 
487, referred toand followed. GAJAPATI BADHAMANI 
GABU v. PUSAPATI ALAKAJESWARI 
(I. L. R., 16 Mad., 1 
L. R., 19 IL. A. 184 


18. —— —— ——— Division by со- 
widows of their late husband's estate— Alienation 
by one after the division— Validity of alienation 
аз against surviving widow on decease of alienor. 
A Hindu died, leaving two widows who divided his 
property by a formal registered partition deod, under 
which each took posscasion of her share, with powers 
of alienation over the property comprised in it. Cer- 
tain alienations were made by one widow, who subi 

quently died. On the surviving widow clai 
whole of her late husband’s property, including the 
portions so aliensted,—He/d that there is no legal 
‘obstacle to prevent one of two co-widows from so far 
releasing her right of survivorship as to preclude her 
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from recovering from an alienee, after the other 
co-widow's death, property given by way of partition 
to the latter and alienated by her. A widow may 
alienate for her life any estate which comes to her 
by virtue of her widowhood, and may therefore enter 
into such a deed as will preclude her from recoveri 
during her life property which she has alienated, 
to the full extent of such alienation, provided that it 
does not extend beyond her life-interest. RAMAKKAL 
е. ВамавАмт Мискан . L L. В. 98 Mad., 598 
тт, Right of widow 
to sell property inherited from her husband—Suit 
by reversioner to set aside sale by widow.—B having 
luring his lifetime mortgaged certain property, the 
income of which was sufficient only to pay interest on 
a portion of the mortgage-debt, his widow, after his 
death, sold it before the mortgage-debt fell due. The 
reversioners sued to set aside tho male. Held 
that, although there might have been no absolute 
necessity for the widow to sell the property to 
provide herself with maintenance, still, as there 
‘was no other family property, the property in question 
must necessarily have been sold at the expiration of 
the time fixed by the mortgage, and the sale by the 
widow ought be supported, А widow, like a manager 
of the family, must be allowed a reasonable latitude 
in the exercise of her powers, provided she acts 
fairly to her expectant heirs, VENKAJI SHRIDHAR е. 
Visuxv ВавАл BERI . L L. R., 18 Bom., 584 
78. — EM 


mortgaged 9 out of the 12 thikans, sold one, and 
granted a perpetual leaso of another to the defendant. 
All these alienations to tho defendant were made 
without any legal necessity. The defendant also 
purchased B's share in the thikens in dispute. The 


inti purchased C's rights, and, on the widow's 
th, sued to set aside her alienations and to obtain 
joint. тие with the defendant of all the thikans. 
The defendant pleaded (inter alid) that the widow's 
slienstions were valid and binding on the plaintiff, 
and that the plaintiff's remedy was a partition suit. 
Held that A's widow, not having higher powers than 
those of an ordinary Hindu widow who succeeds as heir 
to her sonless husband, could only make valid aliens- 
tions for purposes warranted by thelaw. Аз nolegal 
necessity was shown in respect of the alicnations in 
question, which were mado long sfter disputes had 
commenced between her and her adopted son, th 
were not binding on him or on his alienee, the plaintid. 
Ахтал v. DATTAJI . L L. R., 19 Bom., 
19. Mortgage taken 
from Hindw widow—Unpaid interest claimed on 
her ory мадам mortgages— Will, Construc- 
tion of.—A pardanashin wi executed a 
of part of the family cstate to secure payment of the 
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balance of interest alleged to be due on three Eo 
mortgages, which had been executed by her husband 
in his lifetime. Justifying necessity for her to 
encumber was not shown, nor enquiry by the 
mortgagee as to her authority. Even if the transsc- 
tion had been properly explained to her, as & Hindu 
widow she vonld fare атоме ker Powers. By his 
will her husband had declared that his widow should 
have full powers, but that, during the life of his 
minor son, she should not have power to transfer 
ee legal necessity; aud that she should 

ve power to mortgage to pay revenue and other 
debts. Held that the will conferred on her no 
greater power of alienating the family estate than she 
had under the Hindu law ;and that, under the 
circumstances, the mortgage executed by her was 
invalid. Notes promising to pay interest, additional 
to that contracted for in the mortgages, had been 
signed by the husband, which it was held could 
not affect the right to redeem, being unregistered. 
Tixa Raw е. Dzeury Соммтввтоккв or Bara 


Вами . . » LL, R, 26 Calo., 707 

[L. В, 96 I. A., 97 

86. W. N., 578 

80. ————————— ———— Assignment by 

widow of—Decree for means profits of her late hus 
band's land in her favour—Ezecution proceedis 


by aseigneo— Objeclions by reversioners—Validity 
qf assignment.—The widow of a deceased Hindu, 
having been kept out of possession of land i 

portion of her late husband’s estate, obtained a decree 
for possession thereof and for mesne profits. She 
assigned the decree for mesne profits and subsequently 
died. Upon the assignee attem ing to execute the 
decree in respect of mesne profits, the reversionary 
heirs contended that he had uo right to do so on the 
ground that his assiguor, the widow, could not alienate 
the mesne profits so as to enure beyond her lifetime. 
Held that the right to meene profits under a decree 
is not immoveable property, and that the decree was 
validly assigned. — SAMINATHA PILLAI v. MANIKKA- 
sa Puur . . Т.В. 83 Mad, 366 


81. —— — — — — ——- Adopted son's 
right to impeach altenation unnecessarily made by 
hse adoptive mother before his udoption— Widow, 
Alienation by—Alionee from widow bound to 
inquire if legal necessity for alienation— 
Evidence—Onus of proving necessity for aliena- 
tion by the widow—Tho plaintif claimed, as the 
adopted воп of опе X, to recover possession of his 
adoptive father’s property, which had been mortgaged 
by his (K's) widow, 2 (defendant No. 1), to the third 
defendant B prior to the plaintiffs adoption by her. 
‘The property had come into R’s possession incum- 
bered with a mortgage effected by her husband, 
and in order to redeem that mortgage, sho mortgaged 
the property again to one Y. She subsequently paid 
off Y» debt, amounting $ Bo, and in X she 

the property for 85,999 to 8, who was pui 
еее In 1881 she adopted the plaintiff, and 
| № 1682 the plaintiff brought this suit to recover 
| the property. Не contended that Р had no power 
| to alienate or mortgage the aucestral immoveable 
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property of her deceased husband, and he claimed, 
bathe adopted son of К, to bo entitled to the property 


prior 
Ваший, aa the adopted son of K, bad а right to 
impeach the unauthorized transactions 


on ne of such amount only as was raised Бу R 
for t| i 


BÁO 7 


82. 
by Hindu widow while 

estate.—A widow in possession of 
in а zamindari made а grant of а patni tenure under 
it to a lessee at a rent. In this suit, brought by the 
reversionary heir, on her death, with the object of 
having the grant set aside as invalid as against him, 
the patni lease was not proved to have been made 
with authority or from necessity justifying the 
alienation by the widow,—Held that the patni was, 
on the death of the widow, only voidable, and not of 
itself void ; so that the plaintiff, the next inheritor of 
the zamindari, might then elect to treat it as valid. 

Monsu Supay біхон v. ROOKE 

IL L. R, 25 Calo, 1 
L. В., 94 I. A. 164 
1C. W. N., 433 


88. Working quar 
ries by Hindu widow от property inherited from 
Ausband.—The right of a widow to work quarries on 
land inherited from her husband considered. SUBBA 
Rappr v. CHENGALAMXA . I. D, R., 99 Mad., 196 


84, ——__________ Gift to Po- 
Brahmin—Alienation by widow for religious 
purposes.— Whon a Po-Brahmin receives a salary for 
the performance of his duties, в gift to him by the 
widow of the person whose exequisl rites he has been 
appointed to perform, to reward him for having 
performed any of those exequial rites, is not a gift 
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binding on the reversioners. MAHADEYI г. MEELA- 
мм . . . LL B., 20 Mad, 969 


85. — — — — пап by widow 
of junaleburi tenure—Power to bind reversioners. 
—The question whether a jungleburi tenure granted 
by a Hindu widow ls binding on revernioners fepends 
on the circumstances of the land. Quere— Whether 
such a tenure granted in respect of a chur where no 
necessity on behalf of the widow is shown 
could under any circumstances be bindiüg on the 
reversioners.  Dmosoxoxr Gurr v. Davis 


[L L. R., 14 Calo, 382 


Accumulati ona 
by Hindu widow: Period up to 
which they may be dealt with—Legacy to Hindu 
widow.— The right of a Hindu widow to the in 
and accumulations of her husband’s estate arising 
subsequently to his death is absolute, and is not 

by the fact that she may receive them in a 
lump sum ; but whether she receives them as they 
fall due or after they have accumulated in the hands 
of others, ber right is the same. The question to be 
sought for in determining her right todeal with such’ 
income and accumulations of income is one of inten- 
tion. If she has invested her savings in such в manner 
as to show an intention to augment her husband’s 
estate, she cannot afterwards deal with euch invest- 
ments, except for reasons which would justify her 
dealing with the original estate ; but if she bas evinced 
no such intention, she can, at any time during her life, 
deal with the profits. Where she invests her income 
making a distinction between the investments and the 

i 


estate, she can at any time thereafter deal 
such investments, save in the case of the 
purchase of other property 
ment, But shculd she invest 
held by her without making any disti 
the original estate and the after-purchases, the prima 
Tene poama is that it has been her intention to 
ep the estate one and entire, and that the after- 
purchases aro an increment to the original estate. 
Guru Сномрив Roy r. BROUGHTON 
[L L. R., 14 Calc., 601 


T. — —  — Accumulations— 
Period up to which accumulation may be dealt with 
Intention to accumulate-—Under the will of 
N C М, the testator left his estate to his brother, 
provided that, within a term of eight years, no son 
should be born to such brother, capable of be 
adopted as a son of the testator, in accordance wit 
certain conditions made in the will. These conditions 
failed, aud on the expiration of the term of eight 
years, the estate vested in the brother. The will 
made no provision for disposal of tho rente and 
profits of the estato during the period the succession 
thereto was in abeyance. Disputes having arisen 
between the widow of the testator and his brother as 
to the right to such rents and profits, the brother 
eventually agreed to pay, and did pay, over to the 
widow a large sum by way of settlement of these 
disputes, for which sum the widow executed a release. 
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The widow invested the sum so received in Govern- 
ment sccuritics, aud twenty ycars afterwards created 
with this fund a trust in favour of one G С R, and 
appointed B trustee thereof. On the death of the 
widow, the daughters of the testator tried to sct aside 
this trust, claiming the funds as a portion of their 
father’s estate with which the widow had no right to 
deal. Held that, as the accumulations were handed 
over to the widow by the person entitled to the 
reversion after the estate had vested in him, and a 
release had been entered into between them, no 
Presumption arose that the fund in question had 
becn accumulated by the widow for the benefit of 
other heirs of the testator, aud that, there being no 
such presumption, the facts of the case must be 
looked at to ascertain the intention of the parties 
regarding this fund. Held as to this that the 
conduct of the widow evidenced no intention to 
accumulate the sum received by her for the benefit 
of any porson but herself, or that she ever intended 
to give up the power of disposing, expending, or 
dealing with it in any way.  SOWDAMINI DASSI e. 
BROUGHTON . . . LL. В., 16 Calc., 574 


3. DECREES AGAINST WIDOW АЗ ВЕРВЕ- 
SENTING THE ESTATE OR PERSONALLY. 


88. — —— Effect of decree against 
Hindu widow—How far binding on inheritance, 
—The ваше principle which has prevailed in England 
as to tonants-in-tail representing the inheritance 
would seem to apply to the case of a Hindu widow, 
as there would be the greatest possible inconvenience 
in holding that the succeeding heirs were not bound by 
в decree fairly and properly obtained against the 
widow. A decree in a suit for & zamindari by a 
Hindu widow binds those claiming the zamindari in 
succession to her, unless it can be impeached on some 
special ground. КАТТАМА NAUOHEAB v. Rasa OP 
BHIYAGUNGA . + +) 8 W.R,, P, 0,31 

[9 Moore's L A., 539 

Варлмоо Коокв e. WUzEER SINGH 

[ Ind. Jur., М. 8,144: 5 W, R., 78 

Goravi CmuxpzER МАМА р, Goue МомЕЕ 

Dossza . . . . 6 W. R., 52 


See PERTAB NARAIN SINGH о. TRILOKINATH 


Swen 
[L L. R., 11 Calc., 186: L. R., 11 I. A., 197 
89. —— —. Decree against widow in 
representative capacity—Ezecution of decree 
—Debts incurred by husband.—After the death of 
a membor of a Hindu family, his widows were sued 
in their representativo capacity, and decrees wero 
obtained in respect of debts incurred by him in his 
lifetime on his own account. Held that the decrees 
could only be executed against that property which 
Passed from the deceased to his widows in their own 
Tight, and not against other portions of the joint 
family property. SADABURT PERSHAD SAHOO r. 
Lore Аш Kuan. Рноогвав Коовв е. LALL 
Jvocrssum Sam. — BIKRAMJEET LALL ©. PHOOL- 
зав Koomz. RAMDHYAN Коокв v. PHOOLBAS 
Коохв 0*5 МУ. в, 840 
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8. РЕСВЕЕЗ AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSON- 
ALLY—continued. 

, 90. Under в decree 

in a suit on а bond against the widow of the deceased 

obligor, property to which her son, of whom she was 
guardian, was entitled as heir, was sold. In tho ad- 

Yertiscment of the salethe property was described as 

that of the widow, and the interest to Бо sold was 

described as that of tho dobtor. Held that the 
purchaser at the sale acquirod the property of the de- 
ceased debtor in the estate, and had в good title 

against the heir. IsuAN CHUNDER Міттвв e. 

Buxsu Au SoUDAGUR . Marsh., 614 


S. C. Воквн Аш BOWDAGUR ©. Essan CHUN- 
Dar Мита . . , W.R, FB, 119 


NUZEERUN v. AMEEROODEEN 24 ' W.R.,8 
HvLkHoRY LALL v. SHEO CHURN LALL 


[24 W. R., 109 
See ABDUL KUREEM е. JAUN ALI 
n [18 wW. R, 56 


91. — Decree against widow for 
arrears of revenue—Sale in execution of 
widow’ interest-—Purchaser, Rights of—Rever- 
sioner.—The immoveable property of a Hindu widow 
was sold under a decree against her, and 4 was the 

yorchaser at tho salo. Afterwards and during the 
Беше of the widow the lands in question were sold 
for arrears of revenue due by A to Government in 
respect of other lands, and B was the purchaser at 
the sale. After the death of the widow, the rever- 
sioner sued В for recovery of possession of the lands. 
Held that the lifo-estate of the widow was alone ac- 
quired by the purchaser at the sale under the decree, 
aud sold at thesale for arrears of Government revenue, 
and that interest having expired, the reversioner 
was entitled to recover the possession of the lands. 

DoonaA CHURN v. Kassy CHURN MOITREE 
[Marsh., 589: 3 Hay, 646 


Kristo Mover ПозвЕв e. PROSUNKO Naram 


CnuowpERY a, g . . ВМ. Е., 304 
Ram Бнвяок Вот e. Sugo бовіхр SAHOO 
[8 W. R. 519 


92, ——_——— Decree against widow per- 
sonally and guardian of son—Debts of 
husband and wife jointly, Liability of estate for.— 
Where a decree is obtained against a Hindu widow, 
as guardian of hor воп, as well as in her own right, for 
a debt contracted jointly by her and her husband, the 
husband's property is liable to satisfy the whole de- 
cree, and the wife is therefore entitled to sell as 
much of the estate as is necessary to raise the full 
amount of the debt. GoLvck CHUNDER PAUL e. 
Manomep Rom . . . 9 W. R,316 

83. — — —— Decree for refund of deposit 
by mortgagee to prevent sale for arrears of 
revenue— Estate in possession of Hindu widow 
—Effeot of decree by mortgagee against widow— 
A mortgaged estate, which was about to be sold for 
arrears of Government revenue, was saved from sale 
by the mortgagee depositing & sum sufficient to pay 
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tho revenue due. The mortgagee then sued the per- 
son in possession of the talukh, a Hindu lady, widow 
of the original mortgagor, secking, under s. 9 of Act 
lof 1845, to obtain from her personally repayment 
of the money paid to save tho estate from sale; not 
making the reversioners parties, and not praying that 
the talukh might be sold to pay the amount due. А 
decreo was given in that suit to the mortgagee, on 
the exeontion of which decree tho reversioners inter- 
vened. Held by the Privy Council that the mort- 
gageo had no charge on tho estate, and was not 
entitled to have it sold to pay the amount due: the 
action so brought was only в personal action, and the 
decree gave по remedy against the laud ; and it was 
intimated that this raling did not affect the general 
doctrine that, in a suit brought by a third person, the 
object of which is to recover or to charge an estate 
of which a Hindu widow is the proprietress, she will 
as defendant represent and protect the estate as well 
in respect of her own as of the reversionary interest, 
NAGENDRA CHUNDER GHOSE v, SREEMUTTY DOSSER 
[8 W. R, P. C., 17: 11 Moore's L А., 241 


94. — — — Decree in suit for arrears of 
rent— Decree against widow in representative capa- 
city—Purchaser, Rights of.—A sued, under Act X 
of 1859, the widow of Z, as widow of Z and guar- 
dian of Z's son, for arrears of rent due by 2. He 
obtained a decree in 1862 against the widow as Z's 
representative, but it was declared that Z's son was 
not liable, on the ground that he had heen adopted into 
another family. In a regular suit, A obtained a decree 
declaring Z's son to be the heir of his natural father 
Z. Certain estates of the deceased were then, in 1867, 
put up for sale under Act ХІ of 1859, in execu- 
tion of ’в decree for rent, and A became the pur- 
chaser, The certificate stated that the sale was of the 
right and interest of the widow, and that it бок 
рез under the decree in the regular suit. B, the 
der of a prior decree for rent against Z, having 
failed to obtain execution against the same property, 
then sued 4 and Z's son for a declaration that he 
was entitled to sell the property ou the ground that 
it had como to Z's son as Z's heir, and that only tho 
interest of the widow (who had no interest) had been 
рен by 4. Held (reversing the decision of the 
‘igh Court) 4 was entitled to the property. The 
case of Ishan Chunder Mitter у. Buksh Ali Souda- 
gur, Marsh., 614, approved of. CouRT oF WARDS 
е, Соомлв RAMAPUT SINGH 
[10 В, L. R., 204:17 W. R., 450 
14 Moore's I. A., 605 


95. Personal decree 
against widow—Rent accruing after husband's 
death.—In oxccution of a dcerco in a suit under the 
provisions of Regulation VITI of 1831 against a Hindu 
widow for arrears of rent of a certain talukh, the 
interest of the widow in another talukh was sold in 
1852 under Act IV of 1846 ; and in execution of an- 
other decree on bond given by the widow for ar- 
Tears of rent, a third talukh was sold in 1865. Both 
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3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSON- 
ALLY —continued. 


decrees were for arrears of rent which had accrued 
due after the death of the husband; and the suits 
were brought against the widow alone, the rever- 
sioner not being made a party. In a suit by the 
purchaser of the talukhs from the reversioner against 
the purehasors at the exccntion-sales to recover pos- 
session of the talukhs,—Held that the plaintiff was 
entitled to recover, The decrees for arrears of rent 
were в personal debt of the widow, and not a debt 
against the ostate of tho deceased husband, Such 
decroos can be enforced by the salo of her interest 
only, except where tho proceeding is one which 
authorizes the sale of the tenures under Bengal Act 
VIII of 1869. Even assuming them to be a chargo 
on the husband's cstate, the onus was on the defen- 
dante to prove that such charge was created by legal 
necessity, which they had failed to do. MonrwA 
СнозрЕв Вох Сножривү e. RAM Кізновв 
ACHARJEE CHOWDHRY 

(15 В.І. R., 142: 23 W. R., 174 


See Brasa Lat Sen о, Jinan KRISHNA ROY 

(I. L. R., 26 Calo., 385 
96. — — — — ——— Widow in por 
session of husband’s property—Personal debt— 
Right of purchaser.—Arrears of rent duc to а za- 
mindar by a Hindu widow in possession of her hus- 
band’s property are not a personal debt of the widow, 
and on a sale of the property taking place in execu- 
m of a decree against the widow for such arrears, 
in a suit under Act X of 1859, the purchaser acquires 
the property absolutely, and not merely the rights of 
the widow. TeLuck CHUNDER CHUCKERDUTTY є. 

Морром Monvx Jooare E 
05 B. L. Е.,143 note: 13 W. В. 504 


ANUND МотЕЕ DASSEE г. MOHINDRO NARAIN 
Da: . 15 W. R., 264 


CHOWDHRY 2оноовгь HUQ e. боовоо CHURN 
Ror. . . . . . 15 W. R., 329 


RAJARAM ВАМЕВУЕВ v, SONATUN ROY 
[23 W. R., 404 


omes. — Personal decree 
against person having life inferest—Ezecution of 
deoree.—A decree for arrcars of rent was obtained 
by И against В, в daughter in possession for a life 
estate of property inherited from her father R. On 
the death of В, this property was taken by her two 
sons as heirs of her father A. The decree was for 
arrears which had accrucd during the lifetime of В, 
and the sons bad been substituted for B ав judgment- 
debtors. On an application for execution of the 
decrce,— Held, on the principle laid down in Baijun 
Doobey v. Brij Bhookun Lall Awusti, Le В, Я I. 
А. 875 : I. L. В. 1 Cale, 183, that the debt was в 
personal debt, payment of which could be enforced 
only against the property left by B. Tho decree, 
therefore, could not be executed against the property 
inherited by the sons from R. Hurry Mohu» Rai v. 
Gonesh Chunder Doss, І. І. В. 10 Calc, 828, 
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distinguished. KRISTO GOBIND MAJUMDAR v. HEM 
Снсхрев CHOWDHRY. KRISHNA GOPAL MAJUMDAR 
v. Hem CHUNDAR CHOWDERY 
LB, 16 Calc., 511 
98. — —— Decree executed against 
widow of mortgagor—“ Razinama decrees "— 
Right of purchaser.—Bazinama arrangements, not 
made decrees of Court, but irregularly acted upon as 
if they had been so made, do not substantiate ad- 
vances alleged to have been made by creditors; but, 
assuming such “razinamah decrees” to substantiate 
creditor's claims, proceedings in execution against 
the widow of the mortgagor alone as his representa- 
tive cannot be effectual to pass to the purchaser of 
the equity of redemption at а sale in the course of 
such proceedings any right or interest in the property 
mortgaged. РАВЕҮАВАМІ alias KOTTAI ТЕУАВ v. 
SALUCKAI Твулв alias Отта ТЕУАв 8 Mad., 157 


however, the same case сп 


Я peal to Privy 
Council. 


S1YAGNANA TBVAR v. PERIASAMI 
[L L. R., 1 Mad., 818 
Т.В. 5L А, 61 


BAMASAMI CHETTI c. SALUCKAI TEVAR alias OYYA 
Tvar =. . .  . 8 Mad., 186 


99. ———— Execution of decree against 
widow as representing est&te— Sale in execu- 
tion of decree—Widow's interest under deed of 
adoption—Right of purchaser against adopted 
zon,—The plaintiff sued to follow into the hands of 
the defendant certain property to which the latter had 
by transfers acquired the title of the purchaser at an 
auction-sale held in June 1843. Тһе ground of his 
claim was that the late owner, who died before the 
sale, had left his widow в permission to adopt а son, 
and thereupon in 1856 she had adopted the plaintiff, 
His contention was that the sale was of the widow's 
interest merely, the permission to adopt having given 
to her, in the event of an adoption, a life-interest in 
the property, and that, upou her death in 1865, his 
interest accrued. Held that, as the proceeds of the 
execution.sale were not applied to satisfy only в 
liability fncurred after the owner's death, but also 
decrees for other debts, for which the estate was liable, 
there was no substantial ground to impeach the long 
title acquired by the respondent, DEBENDRO NARAIN 
Вох v. Соомав Сномревхатн Вох 20 W. R., 30 


100, — Execution of decree against 
widow for arrears of maintenance—sale of 
right, title, and interest of widow—Maintenance of 
widow—Charge on estate of husband.—A Hindu 
died, leaving two sons, 5 and М, who became separate 
in estate, S died, leaving a eon, Е, who became 
a lunatic. М died, leaving a widow, N, and two sons, 
В and C; and on his death, his sous В and C took 
possession of their father’s estate, and entered into an 
agreement with their mother, №, to pay her R200 per 
annum for maintenance, and hypothecated some 
villages a security for due payment. B died and C 
remained in exclusive possession of the property. 
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After the death of C, his widows, Rand Р, and after- 
wards D alone, took possession of the estate. М sued 
D for arrears of maintenance accrued since the death 
of C and obtained a decree. In execution of that 
decree, she attached the rights and interests of D in 
certain properties, but she died before any sale took 
place. ‘The plaintiff, the son of Е, then obtained 
в certificate under Act XXVII of 1860 аз representa- 
tive of N. He was appointed a guardian of E, who 
was, in a suit brought by him before his insanity and 
before the death of №, declared, by a decree made in 
1848, entitled to the estate of C as reversioner. Tho 
plaintiff executed the decree obtained by N, and 
caused the properties, which had been before attached, 
to be sold in 1866. Some time after D died, and the 
plaintiff then sued the purchaser to recover possession 
of the property as the representative of his father 
under the decree of 1848, but was defeated on the 
‘ound set up by the defendants, the purchasers, that 
is father was no longer heir to C by reason of 
supervenient insanity when the succession opened out 
to him on the death of N. The plaintiff then brought 
this suit to establish his own title to the proj 
as heir of С. It was contended by the defendants, 
among other things, that by the sale in execution in 
1866, under the decree obtained by № against D, the 
absolute Proprietary title passed, and not the life- 
interest of the widow only. Held that the arrears 
of maintenance for which the sale in 1866 took place 
was the personal debt of D, and that nothing but her 
life-interest passed under the sale. Ввывнооком 
LALL AWUSTEE ©. MAHADEO DooBEY 
В. L. R., 145 note: 17 W. R., 422 


Held on appeal to the Privy Council, affirming the 
decision of the High Court, that the purchaser at the 
‘execution-sale took only the widow’s interest, and not 
the absolute estate, and therefore the plaintiff was 
entitled to recover. Balun Пооввх v. Bais BROO- 
ком LALL AWUSTI 

[L L. R., 1 Calc., 183: 24 W. R., 306 
L. R, 3 L A., 375 


See BRAJA LAL SEN v. JIBAN KBI8HNA ROY 
LI. L. В, 26 Calo, 285 


101. ———— Debt incurred by Hindu 
widow for legal necessity—Decree for such 
debt against a person subsequently found not tobe her 
legal representatice—Sale of property under such 
decree, Effect of.—A Hindu widow obtained medicine 
and medical aid on credit, and on her death her credi- 
tors sued the son she had purported to adopt and 
obtained a decree to the effect that the debt is to 
be satisfied first from the widow's assets and the 
remainder from the asscts of the adopted son. Tho 

perty in dispute was sold in execution of the 
Toere, but the adoption was subsoquently found to be 
invalid, Held that the execution-sale in such & case 
could pass ouly the widow's right, title, and interest, 
and not the inheritance. Baijus Doobey v. Brij 
Bhookun Lall Awustee, 1. L. R., 1 Calc., 188 ; and 
Jugul Kishore v. Jotendro Mohun Tagore, I. L. By 
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10 Calc., 985, distinguished. Bansrr Эгнан r. Baw 

Cnuaxpna MOOKERJEE . 4C. W. N. 415 


102. — — —— Decree in form personal 
а ist widow—Sale in execution of decree— 
Right of purcharer.—Where an estate is sold in exe- 
cution of а decree which ia form is a personal decree 
against в widow, and the sale certificate purports to 
pase only the right, title, and interest of such widow, 
the purchasers at such sale cannot, in a suit by the 
reversonary heirs of the husband for possession of 
the property, give evidence to show that the debt for 
which the property was sold was chargeable ou the 
estate of the deceased husband, with a view to estab- 
lishing а right to more than the widow's interest. 
Bajjus Doobey v. Brij Bhookun Lall Awusti, L. R., 
2 I. A., 976: I. L. By 1 Calc., 188 : 24 W. Е., 806, 
cited, Варна Моном MUNDUL с, SHOSHI Вноо- 
sun Biswas . . . C. L. R., 580 


108. — — — Sale in execution of mort- 
gage decree against widow—Right of pur- 
chaser—Son’s widow.—A Hindu having 
family property died, leaving a widow and а son him 
surviving. The son died leaving a widow, the defen- 
dant. The ee then sued the widow of the 
father as his representative, and the property was sold, 
and bought by the plaintiff in execution of the decree 
obtained against her. The plaintiff, having been dis- 
possessed by the defendant, sued to recover the land. 
Held that the defendant was not bound by the decree 
or sale, and that the plaintiff was not entitled to re- 
cover, General Manager of the Durbhunga Raj v. 
Coomar Ramapst Sing, 14 Moore's I. А. 606, dis- 


tinguished. Stva BHAGIAM e. PALANI PADIACHI 
[L L. B., 4 Mad., 401 
104. Sale of right, 


title, and interest of widow.—A money-decree, having 
been passed against E,» Hindu, was executed against 
his widow, ‘shoe right, title, and interest in certain 
Property as representative of her deceased husband 
was sold by the Court. Held that on the death of 
the widow A's daughter and heir was not entitled 
to recover from the purchaser the property sold. 
General Manager of the Durbhunga Raj v. Coomar 
Ramaput Sing, 14 Moore's I. A., 605, and Ishan 
Chunder Mitter у. Buksh Ali Soudagar, Marsh., 
614, followed. VYDIANATHAYYAN v. MINAKSHI 
AMMAL L L. R., 5 Mad, 5 


105. — — —  Deoree t widow on 
bond—Sale of right, title, and interest of widow in 
execution of decree— Purchaser of right, title, and 
interest, Rights of.—lIn 1864 A R executed a bond 
in favour of Е by way of security for а loan, and, 
im a suit against 4 (the widow of 4 R) К 
obtained a decree on the bond on the 24th of Decem- 
ber 1869, in execution of which в share in a jalkar, 
which bad belonged to 4 Р, was put up for sale 
and by K. At the time of sale tho pro- 
perty sold was in the possession of 4, on behalf of 
the two sous of herself and 4 В, who were minors. 
On the death of the two minor sons, unmarried and 
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without issue, 4 took possession of the property as 
their heir. In the decree of the 24th of December 1859 
A was described as widow of 4 E and mother of 
the two minor sous. Neither the sale-proclamation 
пог certificate of sale was produced, but а purwannah 
from the Munsif to the Nazir was put in evidence, 
which referred to the sale-proclamation, and in 
which the parties were described merely as “ decree- 
holder” and “judgment-debtor;” this purwannah 
also contained a schedule of the property intended 
to be sold, in which the interest was the “right and 
Possession of the debtor” in tho share of the jalkar, 
In a suit brought by the representatives of Е to 
obtain possession of the property purchased by K at 
the sale in execution of his decrec,—Held that К 
did not by his purchase acquire the interest of the 
minor sons in the property sold, and that the plain- 
tiffs wore therefore not entitled to succeed. ALUK- 
мохкв DABRE v. BANEE MADHAB CHUCKERBUTTY 
[L L. R., 4 Calc., 677 : 8 C. L. R., 478 
106.— — —— Execution of decree against 
representatives of widow—Ciril Procedure 
Code, 1877, s. 284.--А Hindu widow instituted в suit 
to recover possession of certain property belonging 
to her deceased husband, and that suit was dismissed 
with costs. The widow having died beforo execution 
for the costs was taken out, tho decree-holder sought 
to take out execution against the next heirs of the 
lato widow's deceased husband. Held that the fact 
that the widow did not in her guit seek to recover 
any interest personal to herself, but that she con- 
tracted the judgment debt in the effort to recover 
a portion of her husband's estate, to which in its 
entirety the next heirs of her late husband had 
succeeded, was sufficient to make the whole estate 
liable, and would entitle the decree-holder to satisfy 
his decree against “ the legal representative” of the 
late widow’s husband, under s. 284 of Act X of 
1877. Mohima Chunder Roy Chowdhry v. Ram 
Kishore Acharjee Chowdhry, 15 В. L. R., 142, dis- 
tinguished. In a decree against а Hindu widow, it 
should be stated whether the decree is в personal 
decree, or one against her as representing her deceased 
husband. RAMXISHORS CHUCKERBUITY c. KALLY- 
KANTO CHUCKERBUTTY 
[I. L. R., 6 Calc., 470 : 8 C. L. E, 1 
107. Bale of right, title, and 
interest of Hindu widow—Fstate taken by 
 urohaser.— The test to be applied in order to deter- 
mine the exact interest which at a sale under 
the words “right, title, and interest" of & Hindu 
widow in any properties depends upon the question 
whether the suit in which the sale was directed was 
one brought against the widow upon a causo of action 
personal to herself, or one which affects the whole 
inheritance of the property in suit, — Baijun Doobey 
v. Brij Bhookun Lall Awusti, L. R., 3 I. A, 276, 
followed. Јотвхрво Моном TAGORE e. JOGUL 
ЕлзновЕ LL. R. 7 Calc., 857: 9 С.І, В., 57 


Held, on sppeal to the Privy Council, affirming the 
decree of the High Court,— Although » Hindu widow 
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has, for some purposes, only а partial or qualified 
right, title, aud interest in the ostate which was her 
husband’s, yet for other purposes she represents an 
absolute interest therein. The question whether, on 
ће sale of the right, title, and interest of the widow 
in execution of a decree, the whole intercst or inherit- 
ance in the family estate does ог does not pass, 
depends on the nature of the suit in which the 
execution of the decree takes place. If the suit is a 
personal claim against the widow, then merely the 
widow's limited estate is sold. If, on the other hand, 
the suit ів against the widow in respect of the family 
estate, or upon a cause not merely personal against 
her, then the whole of the inheritance passes by the 
exccution-sale. The judgment which the decree has 
followed may be examined in order to determine 
which of these two results attends the execution-sale 
of the widow's right, title, and interest. The principle 
in Baijun Dooley У. Brij Bhookun Lall Awusti, 
I. L. В, 1 Cale» 188, referred to and applied. 
JUGUL KISHORE e. JOTENDRO Моном TAGORE 

L. R., 10 Calc., 985: L. R., UL A., 66 


Јүківноох SOOKUL v, Знохков SHOOKUL 
[3 Agra, 168 


108. —___— Hindu widow in posses- 
sion of husband’s estate—Sale of the land in 
execution of a personal decree obtained against the 
widow— Suit by the nephew and rerersioner of the 
deceased husband to recover the land from the 

urchaser,—A Hindu widow sued to recover certain 
land which belonged to her late husband from his 
brother. The suit was compromised by means of а 
razinama, one of the terms of which was that the 
widow should remain in possession of and enjoy the 
property, but should not alicnate it witbout the 
brother's permission, Subsequently в personal decrce 
was obtained against the widow, and the land, being 
sold in execution, was purchased by the defendant in 
the present suit, in which the first plaintiff was the 
nephew and reversioner of the deceased husband, 
Held that tho suit against the widow being on 
а personal claim, only her limited interest in the 
property was sold in execution, and that consequently. 
the plaintiff was entitled to the property. Jugul 
Kishore v. Jotendro Mohun Tagore, I. L. R., 10 
Calc., 986, distinguished, and the principle in Baijun 
Doobey v. Brij Bhookun Lall Awusti, I. І. В» 
1 Cale, 188: І. Ry 2 І. A, 275, applied. 
NABANA MAIYA с. vami KARANTA 


L. R., 17 Mad., 208 

109. — ——-— Mesne profits payable 
under & decree against а Hindu widow and 
other defendants — Subsequent suit for contribu- 
tion against the widow by one of the defendants 
from whom the whole amount of mesne profits had 
been realized— Sale in execution of decree—Rights 
of the auction-purchaser.—M, widow of N, a Hindu, 
and X (brother of №) jointly brought в suit against 
C, her sons and others, for recovery of possession of 
certain property which had devolved upon N and K 
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by inheritance, obtained s decree, and were put into 
possession. G, one of the sons of C, subsequently 
brought а suit against М and the legal representa- 
tives of К, tben deceased, and also against J (to 
whom К had sold a portion of the property after the 
decree), and obtained a decree with mesme profits for 
his share of the same property. G then sold the 
decree to R, who executed it for mesne profits against 
J alone, and realized the entire decretal amount 
from him. J thereupon brought two suite for con- 
tribution against М and the legal representatives of 
K, on account of the mesne profits payable by them, 
according to their respective shares, and obtained 
decrees, In execution of one of these decreos passed 
against М, ho sold the property in suit belonging to 
the estate of N, end purchased a moiety of it him- 
self. Ina suit on the death of M, by the reversion- 
ary heirs of N to recover possession of his share of 
the property, in which his widow М had only a life- 
interest, on the allegation that only her life- 
interest, and not the entire estate, passed, — Held 
that the suit for contribution brought by J was a 
suit to recover a debt due by the estate. The amount 
of the debt in the shape of mesne profits had been 
decreed against М and others, as representing the 
estate of N and К, and it was not therefore в 
personal debt of M. ‘That being во, the purchaser at 
the auction-sale took the entire estate and not merely 
the qualified interest of the widow. Jugul Kishore 
v. Jotendro Mohun Tagore, І. І. R., 10 Cale. 985, 
referred to. BARODA KANTA CHATTAPADHYA v. 
Јатінрвд Хаван Вох І.І. R, 22 Calo., 974 


110. — — —— Decree against widow 
how far binding on minor son—-Parties 
—Representation—Sale of equity of redemption — 
Morigage—Redemption.—A widow docs not repre- 
sent tho estate so as to bind the son when the 
existence of the minor son is, from whatever cause, 
altogether ignored, and there is nothing on the face 
of the proceedings to show that she is sued as repre- 
senting the minor sou. Accordingly, where the 
plaintiff, в minor, sought to redeem в certain property 
from the defendant, who had purchased the одой 
of redemption at an auction-sale, in execution of a 
decree obtained against the plaintiff's mother alone as 
representative of her deceased husband,— Held that 
the plaintiff was entitled to redeem, The plaintiff 
having been ignored, the inheritance had not been 
substantially represented in the suit against his 
mother alone, and the plaintiff’s right to the equity 
of redemption consequently remained unaffected by 
the sale to the defendant. Аковл DADA v. 
ЗАКНАВАМ . . . LL.R,9 Bom, 429 

11. ———— Decree against widow ва 
heir of husband—Effect of, against revere 
sioners—Res judicata—Compromise by widow.—A 
suit brought against К, the widow of 2, a Hindu, 
by the representatives of A's brothers, H and P, 
for possession of his estate, ended in в compromise by 
which the defendant, recognized the plaintiffs’ rights, 
and conceded that the family was joint. After X's 
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death M, a daughter of В, brought в suit on her 
own behalf against the above-mentioned plaintiffs for 
possession of her father’s estate, but afterwards with- 
drew herclaim. Subsequently, S, M's son, who had 
been born after K's compromise, brought a suit 
against М and the representatives of H and P to 
recover possession of the estate, on the allegation 
that, the family being a divided one, he was entitled, 
wnder the Hindu law, to succeed to such estate, and 
that both the compromise entered into by K and the 
withdrawal of the former suit by M were in fraud of 
his succession and did not affect his rights. The 
Court of first instance found that the plaintiff was 
entitled to succeed to the estate, but that, his mother 
being still alive, he was entitled to possession after 
her death only, and upon these findings gave him a 
decree declaring his right to possession on M’s death. 
The lower Appellate Court reversed the decree, holde 
ing that the compromis tered into by К was con- 
clusive against tho pl iff's claim, and also that, 
during his mother's lifetime, he had no locus stand, 
to maintain the suit, Also that the rule whereby 
decrees obtained against в Hindu widow succeeding 
to her husband’s estate as heir are binding by way of 
res judicata against all who in the order of succes- 
sion come after her and in that sense may be dealt 
with as her representatives, was limited to decrees 
fairly obtained against the widow in а contested and 
bond fide litigation, and would not apply to the com- 
promise effected by К, which could scarcely be re- 
led as on в higher footing than an alienation 
which the widow in possession of her husband’s 
divided estate might have made, and which the plain 
tiff distinctly alleged had not been fairly obtained. 
Anund Kocer v. Court of Wards, I. L. R., 6 Cale, 
764 ; Nand Kumar v. Radha Kauri, I. L. R. 1 
All., 283 ; and Katama Natchiar's case, 9 Moore's 
І. 4., 542, referred to. Also that M's withdrawal 
of her suit was not s bar to the suit of the plaintiff. 

Sant KUMAR о. DEO SARAN 
[L L. R, 8 All, 865 

See Васит v. BUDRUA KUAR 

[L L. R., 8 All, 420 


na. Decree against widow—Li- 
ability of reversioners for acts of widow.—Costs of 
awit for possession—A Hindu, governed by the 
Bengal school of Hindu law, brought a suit for pos- 
session of a certain talukh, but died before decree, 
leaving him surviving в widow and two daughters. 
Tho widow was substituted in the suit instead of 
her husband, and she obtained s decree for possession. 
By в summary order made in execution of the decree 
the widow was putin posscasion of the talukh as well 
as of certain lands, which lands were claimed by a 
Person not a party to the suit, as lands not belonging 
to the talukh. The claimant afterwards brought a 
suit for these lands against the widow. The widow 
died during the suit, and was succeeded by her 
daughters, who also died after a decree for possession 
of the lands had been obtained by the claimant 
against them, when their sons were substituted in 
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their stead as defendants, It appeared that the 
widow, tho daughters, and the daughters’ sous had 
all been in possession of the disputed lands as a portion 
of the family estate. Held that the reversioncrs, the 
daughters’ sons, were liable as the legal representa- 
tives of the daughters, and as such were liable for all 
costa incurred in the suit brought by the claimant for 
possession of the disputed lands. CHUNDER Соомав 
Вох с. Goxzsz Снонрев Dass 

[L L. R., 13 Calc., 288 


113. ————— Bale in execution of mort- 
gage decree against widow—Principle of 
ascertaining what wae parchased—Absent parties 
~"Peadings—Bature of mii Hindu wido, when 
substantial representatire of the inheritance— 
Equitable mortgage.—In a suit for a declaration of 
right to в particular property and possession 
thercof, plaintiffs were tho reversioners expectant 
on the death of tho mother and heircss of the last 
male holder at the time when the defendant pur- 
chased the property in execution of в decree, purport- 
ing to be в decree on an equitable mortgage, passed 
in a suit against the mother alone. The mother died 
subsequently, and tho property devolved on the plain- 
tiffs. The question in the suit was whether the sale 
affected the entire interest or only the limited and 
qualified interest of the Hindu mother. Held by 
the Appellate Court (affirming the decision of the 
Court below): that for the purposes of ascertaining 
what estate was intended to be affected by the decrce, 
the Court might look at the pleadings, to ascertain 
the nature of the suit and what was the*relicf actu- 
ally claimed. If there beambiguity upon the face of 
the decree as to what was intended to be sold, the 
absence of the reversioners from the proceedings may 
constitute a material consideration. Nanomi Babu- 
asin у. Modan Mohan, L. R., 13 I. A. 1, followed. 
lt must betaken to be established with rcasonable 
certainty that the inheritance may be bound by a 
decree in а suit to which the reversioncrs are not 
parties. In ascertaining what was purchased by the 
defendant the real question is what was liable to be 
sold under the decree and what in fact was sold. The 
belief of the purchaser that ho was buying the 
absolute, and not the limited, interest, would not avail 
him if all that was put op for salo was tho latter 
interest, Per AMEER ALI, J.— The words “ mother 
and heiress” in the advertisement and the sale 
notification are merely descriptive, and indicate that 
it was only the qualified interest of the mother that 
was being sold, Per JENKINS, J. (in the Court 
below)—It is а rule of gencral application that 
the Court will not adjudicate so as to bind absent 
parties, though the Courts have under certain cir- 
cumstances permitted the expectant reversioners to 
be represented by а Hindu widow entitled to imme- 
diate and present interest. Tho principle upon 
which a widow is regarded as a “ substantial repre- 
sentative” of the inheritance is that she, by reason 
of the common interest, is as much concerned to resist. 
the particular claim as those who are not parties, and 
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that it is but reasonable to suppose that she will 
fairly and honestly contest the right and uphold and 
maintain the several interests which are adverse to 
those of the plaintiff. So where there is a charge 
created by the ancestor from whom the widow and the 
reversioners alike derive their title, there is such 
identity of interest as will justify the widow being 
treated as the “substantial representative? But 
where the widow is the person who has created the 
charge, there is no authority to shew that she suffi 
ciently represents the reversioners. Nogendra Ch: 

dra Ghose у. Sreemutty Kamini Dassee,11 Moore's 
I. А, 241, and Mohima Chunder Roy Chowdhry у. 
Ram Kishore Acharjee Chowdhry, 15 B. L. Ry 
142, referred to. SuinatH Dass е, HARI Papa 
МіттЕВ А B . . 3 C. W. N., 687 


114, —— Decree in compromise 
made by widow after adoption of son in 
suit on mortgage executed before adop- 
tion.—4A, executrix to the estate of her husband, 
executed в bond, partly for money due on 
bonds executed by her husband in his lifetime, and 
partly for payment of Government revenue due from 
the estate. She then adopted в son, В, under au- 
thority granted by the will of her husband. After 
the adoption, в suit was brought on the mortgage 
bond against 4, anda decree was passed in terms of a 
compromise for payment by instalments, the mort- 
gaged property remaining hypothecated as before. 
Default was made in payment of the instalments, and 
the decree-holder applied for execution of the decree, 
and В was eubstituted for A in the proceedings in 
execution, An objection was raised that the compro- 
mise decree was only a personal decree against A4, and 
execution could not proceed againstB. Held that it 
was not в mere personal decree against 4, but was 
binding on the estate inherited by B from his adoptive 
father. Ishan Chunder Mitter у. Buksh Ali Sou- 
dugar, Marsh. 614; General Manager of Raj 
Durbhunga v. Ramput Singh, 14 Moore's I. A., 605 : 
10 B. L. R., 294; Bissessur Lall Sahoo у. Luche 
messur Sing, L.R., 6 І. А, 288: 5 C. L. R. 477; 
and Hari Saran Moitra v. Bhubaneswari Debi, 
I. L. R., 16 Calc., 40: І. Ry 16 I. A., 195, referred 
to. NORENDRA NATH PAHARI v. BHUPENDRA 
Namam Вот I L. R., 23 Calc., 374 


115, — — — Decree against widow for 
husband's debt— Liability of family property— 
‘Ezecution-sale—Minor sone bound though not 
parties to suit—Suit by sons to redeem mortgage. — 
One G died leaving him surviving widow and two 
minor sons. The widow mortgaged some lands and a 
house to pay off a debt due by her husband. Subse- 
quently a money decreo was against her for 
another debt due by her husband, and the greater 

of the mortgaged property was sold in execution 
and the equity of redemption thercof was purchased 
by the mortgagee (the defondant). The sons were 
not parties to the suit in execution proceedings. The 
sone afterwards brought this suit claiming that not 
having been parties to the suit their interests were 
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not affected by the sale, and praying for redemption, 
The lower Courts allowed the КАНЯ passed в de- 
cree for the plaintiffs. On second appeal,— Hold (re- 
versing the decree and remanding the case) that the 
Courts in determining the effect of an execution-sale 
must look to the substance of the transaction. The 
question was whether the debt for which the property 
was sold was a joint family debt, and whether it was 
the equity of redemption in the entirety of the mort- 
gaged property that was offered for eale, bargained 
Гог, and intended to be bought. It was obvious that, 
if the sons had been parties to the suit in which the 
decree had been passed, they would have appeared by 
their mother and guardian, and there was no reason 
to suppose that anything would have been differently 
done in the suit if she bad been described as their 
lian instead of being treated as the representa- 
tive of the estate. Under these circumstances, the 
sons were substantially represented in the suit, and 
the sale and proceedings therein should be treated as 
valid, unless the sons were able to show either that 
their father’s debt, which was the foundation of the 
decree, was of such a nature that no liability aris 
from it could attach to the famil; y, or, 
they failed in that, they might how ab the cas 
tirety of the family property was, in fact, not sold. 
Dzvie.SAMBHU  . I. L. R., 94 Bom, 
116. —___ Purchase at sale in exe- 
cution of decree of widow’s interest—Private 
sale by widow—Cause of action to reversioner.—A 
purchaser at ап execution-sale of the widow's life- 
interest is in no better position than a purchaser 
of the same interest from the widow herself; al- 
though bis possession as against the widow is not a 
wrongful asion, and she would have no cause of 
action against aim for the recovery of tho property, 
е reversionary ів en! to recover possession, 
and the cause of action arises at the death of the 
widow. Монтма Снохрев Кот CHOWDHUBRI v. 
Фотвт Мати Dey Снотрнсы 9С. W. N., 162 


4 DISQUALIFICATIONS. 
(a) Вв-млввщов. 


117. Effect of re-marriage—Act 
XV of 1856, аг. 2,8, 5— Inheritance.—A Hindu died 
leaving a widow and minor son and daughter. The 
widow re-married after her husband’s estate had 
vested in her son, The son subsequently died, and 
his step-brother took possession of the property. 
widow then brought a suit against the step-brother 
for possession. Held that the suit was maintainable, 
and that she. could properly succeed as heir to her 
son, notwithstanding her second marriage, AKORA 
Sura г, BOREANI 

[3 B. L. R., А. C., 190: 1 W. R., 88 

S. C. in lower Court, Окноован Soor r, BuRDRA 
BARINER . А $ . . 1OW.R, 34 

118. — — — — — — HMaraver caste— 
Forfeiture of property of first husband.—The Court, 
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applying the principles of the Hindu law, held that 
a widow of the Maraver caste who has re-married has 
no claim to the property of her first husband. Мово- 
GATI г. VIBAMAKALI . LLB, 1 Mad., 336 
lig, — — —— — —  — Lisgaits—Cus- 
tom in Wynaad— Widow marriage.—Among the 
Lingait Goundaus in the Wynaad, а widow, who 
contracts what is known as an odaveli marriage, 
ceases to inherit her deceased husband's estate. Ko- 
DUTHI v. Марс . ‚ LL R,7 Mad, 321 
Maintenance, 
ate for—Where s 
-Hindu widow is re-married or is living with another 
man, it does not necessarily follow that sho would not 
be entitled to sell her decessod husband's estate for 
her maintenance. AMJAD ALI о. MONIBAM KALITA 
[L L. R., 13 Calo., 52 
191 — — — — Act XV of 1856, 
4. 9—8Swit by rev mer to establish his title to 
property sold im execution of decree obtained 
‘against widow as representing husband's estate.— 
In a suit brought by the plaintiff as the nearest hoir 
of О Т, who died intestate in 1873, to set aside a sale 
of immoveable property belonging to the estate of 
O T which had been sold in execution of a decree ob- 
tained by the defendant J against B У, the widow of 
O T, who had married again and whose husband was 
the brother of the purchaser at the execution-sale, 
the Court found on the evidence that the suit against 
В V was collusive, and that the sale in execution was 
in fraud of the plaintiff's right. He was therefore 
entitled toa decree declaring that he was not bound 
by the sale of the 3rd November 1875, in the suit 
brought by J against В V as representative of her 
deceased husband, О T. Held that whether the 
plaintiff was entitled to immediate possession of the 
Property in the suit depended on the question whether 
В P’s life-estate was defeasible on her re-marriage, 
She bel to а caste in which re-marriago was per- 
е following issue was accordingly sent 
to the lower Court for trial: “ Whether, by the 
of the country, the rights and interests of В 7 
by inheritance in her deceased husband's property, 
the subject of this suit, ceased and determined on re- 
marriage in 1876 as if she had then died”  PAREKH 
Баконов с, Bar Varmar I L, В., П Bom., 119 
199. —e Act XV of 
1856, +. 9—Re-marriage of widow, who could have 
re-married before the Act was passed.—Act XV of 
1856 was not intended to place under disability or 
liability persons who could marry a second time 
before the Act was passed. It was intended to 
enable widows to re-marry, who could not previously 
have done so, and s. 2 applies to such persons only. 
Held therefore that a widow belonging to the 
sweeper caste, in which there is not, and in 1856 
was not, any obstacle by law or custom against the 
remarriage for widows, did not by marrying again 
forfeit her interest in the property left by her first 
husband: and that the reversioners could not prevent 
the sale of such interest in execution of в decree for 
i Нав Samaw Das 
R., 11 ALL, 830 
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193. — — — — — — — Widow Re 
marriage Act (XV of 1856), ss. 2, 8, and 4— 
Hindu widow inheriting property from son— 
Widows re-marriage—Castes in which re-marriage 
is allowed—Forfeiture of property inherited from 
гоп. Under в. 2 of the Widow Re-marriage Act (XV 
of 1856), a Hindu widow belonging to а caste in 
which re-marriage has been always allowed, who has 
inherited property from her son, forfeits by re- 
marriage her interest in such property in favour of 
the next heir of the son, Virav г. GOVINDA 

(LL R., 22 Bom., 391 


134. Rights of 
widow in deceased hushand’s property— Widows 
whose re-marriage is valid independently of Act 
ХУ of 1856.— Held that а Hindu widow belonging 
to the Kurmi caste, in which the re-marriage of 
widows was permitted by custom of the caste, indepen- 
dently of Act XV of 1856, was not, by reason of her 
arriage, deprived of her right to remain in posses- 
of her deceased husband’s estate during her life- 
time, and that a suit brought daring her lifetime by 
the reversioners to the estate of her husband to obtain 
immediate possession of such cetate could not 
succeed. Har Saran Das v. Nandi, I. L. R., 11 
All, 880, aud Dharam Das у. Nand Lal Singh, 
АП. Weekly Notes, 1889, р. 78, followed. RANJIT с. 
Варна Rant. . . LL. R, 90 All, 476 


(6) Unomasrrry. 


195. — — — Application of Hindu texts 
as to females debarred from inheriting— 
Widow—Mother.—The texts which pronounce that 
Hindu females are debarred from inheriting are con- 
fined in their application to the widow as such, 
Kosrrapu v. Laksur . L L. R, 5 Май, 149 


Jie Effect of unchastity—Un- 
chastity subsequent to descent of estate—Divesting 
of property.—It is a general rule of Hindu law that 
when the descent of an estate has taken place before 
the cause of exclusion from caste has arisen, the estate 
is not divested by the owner becoming an out- 
cast. This rule would not apply to а wife who has 
become unchaste. DEOXER с. Ѕоокирко 

[2 N. W., 361 


197. — — — — — — — Forfeiture of 
inheritance— Aot X XI of 1850.—D, в Pardasi Hindu, 
residing at Nasik, died leaving two widows, B and P. 
В, who was the first wife, though not incontinent, 
had been turned out of his house by her husband 
some time after ho married P. In a suit by B to 
recover & moiety of D's estate, P, while admitting 
that she hersclf had been leading в life of prostitution 
since D's death, resisted a partition of his estate, on 
the grounds that В had, since D’s death, cohabited 
with M, and subscquently married R, both of which 
allegations B denied. Held that, though by Hindu 
law incontinence excluded a widow from succession to 
her husband's estate, yet if the inheritance were once 
vested, it was not liablo to be divested, unless hor sub- 
sequent incontinence were accompanied by degrada- 
tion; but that by Act XXL of 1850 deprivation of 
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Caste can no longer be recognized as working a for- 
feiture of any right or property, or affecting any right 
of inheritance, PARVATI г. BuIkER 
[4 Bom., A. C., 25 
128, 


— Divesting of 
property— Forfeiture of inheritance, —Unchastity in 
а Hindu widow docs not divest her of property which 
has become vested in her after the death of her 
husband, Авнівлм Doss v. ЗВЕЕВАМ Doss 

[3 B. L. R., А. C., 421: 12 W. R., 336 


129. Dicesting of 
property—Forfeiture of inkeritance— Act ХХІ of 
1850.—А Hindu widow, whom the property of her 
husband has once vested, does not forfeit by her 
unchastity her right to such property. Semble— 
Unchastity, followed by degradation or expulsion 
from caste, would not be sufficient to deprive a widow 
of an estate which she has taken by inheritance, 
Матахотм Devt v. JAYKALI DEBI 

[5 B. L. R., 466: 14 W. R., O. C., 23 


180. — — ———-- Widow's estate, 
Forfeiture of—Unchastity during widowhood— 
Divesting of property.—Held (KEMP, GLOVER, and 
Міттев, JJ. dissenting), under the Hindu law as 
administered in the Bengal school, a widow, who has 
ouce inherited the estate of her husband, is not liable 
to forfeit that estate by reason of her subsequent 
unchastity. Per Кемр, Grover, and Міттев, JJ, 
contra. КЕВТ KOLITANY r. Мохевлм KOLITA 

(18 B. L. В. Е. В, 1: 19 W. R., 367 


Held in the same case on appeal to the Privy 
Council,—It has not been established that the estate 
of в widow forms an exception to the general rule 
that the estate of a Hindu once vested by succession 
or inheritance is not divested by any act or incapa- 
city which before succcssion would have formed a 
ground for exclusion from inheritance. The general 
rule is stated in the Viramitrodaya, Ch. ҮШІ, 
“On exclusion from inheritance,” paras. 8, 4, 
and 5. ‘This work, like the Mitakshara, may be 
referred to in Bengal in cases in regard to which the 
Dayabhaga is silent. А widow who, not having been 
degraded or deprived of caste, had inherited the 
estate of her deceased husband, held not liable to 
forfeit that estate by reason of subsequent acts of 
unchastity. Quere—As to the effect of her being 
degraded or deprived of caste for unchastity. Mont- 
nam KOLITA e. KERI KOLITANI 

(LL.B, 6 Cale, 7176 : 6 С.І, R., 322 
A, 15 


181, — — — — — — — Estate of 
deceased widow who lived a life of unchastity— 
Right of step-son to inherit—Caste Disabilities 
Removal Act ( X XI of 1850), s. 1.—The step-son of 
а deceased Hindu widow sued as her heir for posses- 
sion of certain property. The defence was that the 
idow had deserted her husband in his lifetime and 
lived a lifo of unchastity, and that the plaintiff's 
right of inheritance was in consequence destroyed. 
Held that, assuming the widow to have been 
guilty of unchastity and to have been actually 
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HINDU LAW—WIDOW—continued. 

4. DISQUALIFICATIONS—continued. 
degraded for it, plaintiffs right to inherit her 
property in the absence of nearer heirs could not 
be affected by such degradation. Held also that, 
though Act XXI of 1850 gives relief against the 
forfeiture of rights of persons deprived of casto on 
other grounds besides that of renouncing or being 
excluded from the Hindu religion, it does not restore 
to an outcaste all the rights which he, as a casteman, 
could have civilly enforced ; nor docs it contemplate the 
restoration of privileges the granting of which would 
amount to an interference with the autonomy of 
caste; nor docs it interfere with the forfeiture of such 
aright, as, eg., to participate with other members of 
a caste in ihe benefits of в religious institution 
appropriated to the members of the caste, or to 
participate jointly with fellow-castemen in the benefit 
Of a caste institution; nor can it apply where tho 
question is not as to the rights of a degraded person, 
but as to who is entitled to the property of a 
degraded person. Kery Kolitany ү. Monecram 
Kolita, 18 B. L Е., 1, referred to. Held further 
that, though under the Hindu law a loss of caste by 
expulsion for specified reasons causes forfeiture of 
rights, it has never broken the relationship of the 
Person expelled to those who remain within the caste, 
degradation having merely the effect of rendering the 
tie of kindred but dormant ; and, e.g., the degradation 
of cither spouse does not dissolve the tie of marriage 
It is impossible to construct out of the Smri 
and commentaries a consistent doctrine of «civil 
death” or “fiction of death.” Prostitution does not 
sever the legal relation, and therefore the degradation 
of а woman in consequence of her unchastity docs 
not in law entail a cessation of the tie of kindred 
between her and the members of her natural family or 
between her and the members of her husband’s 
family. Nor docs a wife's adultery, unattended by 
degradation, dissolve the marriage. Held therefore 
that the step-son was entitled to inherit the property 
зз sapinda of the widow's late husband in the absence 
of nearer heirs. SUBBARAYA PILLAI e. RAMASAMI 
Ришат L L. R., 93 Маа, 171 


138. Widow's estate, 
Forfeiture of—Unchastity during widowhood.— 
Held, under the Mitakshara law, that a widow, who 
has once inherited the estate of her husband, is not 
liable to forfeit that estate by reason of her subse- 
quent unchastity. — The ruling of the majority of the 
Full Bench cf the Calcutta High Court in Kery 


Kolitany v. Moneeram Kolita, 13 В. Г. В. 1, 
followed. NzHALo r. KISHEN LAL 
(LR, 3 AIL, 150 


188. — — — — — ——— —— Widow: estate, 
Forfeiture of — Unchastity during widowhood.—It is 
sufficient for the protection of a Hindu widow's right 
to her husband's estate from forfeiture by reason of 
unchastity that such right has vested in her before 
her misconduct, It is not necessary for such protec- 
tion that she should have acquired posscesion of the 
estate before her misconduct. BHAWANI e. MAHTAB 
KUAR ar oe А * LL. R, 2 AlL, 171 
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4. DISQUALIFICATIONS—continued. 

184, — — — —— — — — Proof of incon- 
tinence—Suspicion.—Infidelity in wife, or incor 
tinence in a widow, in order to constitnte a disquali- 
fication to inherit, must be positively proved, or at 
any rate there must be a reasonably well grounded 
suspicion'of it having taken place. But quare as to 
anything less than positive тее being BID 
BAMIA ©. BHAGI . B + 1 Bom, 66 


8, С. Іх тив 00008 o Danoo MANIA 
О Ind. Jur., О. 8., 59 


135. Adoption, Right 
to make.—A Hindu widow, who has become unchaste, 
is living in concubinage, and is ina state of pregnancy 
resulting from such concubinage, is incompetent to 
receive а son in adoption, SATAMIALL Durr r. 
Батрлмтхт Dast . . . 5B. L. R., 368 


— Adoption by mo» 
ther-in-law—Subsequent adoption by daughter-in- 
lawm—Unchastity of widow after resting of estate, 
Effect of, on power of adoption—Suit to set aside 
adoption.—One G died, leaving him surviving his 
idow Y and his undivided son R, who subsequently 
also died, leaving him surviving his widow P and a 
son V, who died shortly afterwards, F adopted the 
plaintiff, and immediately afterwards P adopted the 
defendant, The plaintiff sousht to aet aside the adop- 
tion of the defendant, alleging that it was 
inasmuch as it took place subsequently to 
adoption, and because of P being an unchaste widow. 
Held that the adoption of the plaintiff was invalid. 
After the death of R, his estate vested in his widow 
P, the adoptive mother of the defendant, Нег exist- 
ence and the vesting in her of her husband's estate 
rendered the elder widow У incapable of adopting. 
"The estate, having thus vested in P, would not be 
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divested by her subsequent nnchastity, and therefore | 


the enquiry into her chistity was irrelevant. KEBHAY 
RAMERISHNA v. GOVIND блхези 
[L L. R., 9 Bom., 04 


187. — Liability of 
decree for maintenance to be set aside or suspended. 
—A decree obtained by a Hindu widow declaring her 
right to maintenance is liable to be set aside or 
suspended in its operation on proof of subsequent 
unchastity given by her husband's relatives cither 
i a suit brought by them expressly for the purpose of 
g aside the decree or in answer to the widow's 
mit to enforce her right. — VismNU SmAMmRHOG е. 
MANZAMMA , . I L. R, 9 Bom, 108 


188, Maintenance— 
Incontinence—Forfeiture of rights—Starring main- 
tenance.—It is a settled principle of Hindu law that 


a Hindu widow’s right to claim maintenance is 
forfeited upon her unchastity. This rule is not to be 
restricted to women espoused, who are not of the rank 
of patni or wife. Where a widow became unchaste 


after? her husband's death, and was leading an | 


unchaste life at and about the date of suit,— Held that 
she was not entitled to maintenance of any sort. 


Quare—W hether, if she were to begin to lead a moral ' 


тоь п 
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HINDU LAW—WIDOW—concluded. 
4, DISQUALIFICATIONS — concluded. 
life, she would not be entitled to a mainten- 
ance, Нопатта v. Timannabhat, I, L. Е» 1 Bom., 
559, and Valu v. Ganga, Г. L. Ry 7 Вот. 84, 
referred to. Roma NATH alias RAMANUND DEUB 
PODDAR v. RAJONIMONI азі 
(I. L. R., 17 Calc, 674 
See Davita Kvanr m Meant TIWARI 
LB, 15 АЦ, 383 


HINDU LAW—WILL. 


Col. + 
1. POWER OF DISPOSITION , . . 3818 
(а) GENERALLY . . . . 8818 
(Б) Олвнквтвох . . . — . 8824 
2. NvNcUPATIYE WILLS H H . 3826 
3. TESTAMENTARY INSTRUMENTS . — . 8827 
4. ATTESTATION AND Рвооғ OP WILLS . 3828 
5. Construction o» WILLS H + 8820 
(a) GeNeRaL Rores . . . 8829 
(b) Estates ABsoLUTE OR Lrutrap 8830 
(с) Avorrion . . . с 8845 
(d) Bequest то Inour . . . 8854 
(е) Bequest ғов perenne or 
CEREMONIES . 8854 
(7) BEQUEST тов IMMORAL Coma. 
DERATION . . . + 8854 
(9) Bequest ров CHARITABLE 
РСВРОВЕВ . . ++ 8854 
(4) ELRCTION, DOCTRINE OP . . 8858 
(i) Уғатер дыр CONTINGENT IN- 
TERESTS =. А $ . 8859 
(j) Accuxviarrow . . , 8806 
(k) Рекретстттв, Trusts, Bre 
QUESTS то A Crass, AND Вв. 
MOTENESS . D . 8807 
(1) BrQvzsr szxcrroma LEGAL 
СотвзЕ oP ТунЕВтАНОВ . 8891 
(m) Restvary Estate — . — . 8808 
(n) Survivonsere . . „ 8898 
(0) амп, Mzao op =, . 8895 
(p MamrzxawcE . . , 3896 


See MALABAR LAW—WILL. 
See CASES UNDER PROBATE, 
See CASES UNDER WILL. 


1. POWER OF DISPOSITION. 
(а) GENERALLY. 


1 — Power to make will—Origia 
and extent of power,—Per NORMAN, J.—The 


| ofa Hindu to make a will is not of modern introduc- 


tion, nor is it of local origin. Wills were known to, 
6e 
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HINDU LAW —WILL-continued. 
1. POWER OF DISPOSITION—continued. 


and in use amongst, Hindus not in the presidency 
towns only, but from one end of the peninsula to the 


other. The right to make a will is part of the Hindu | 


law itself, The extent and nature of the disposition 
which a Hindu testator is capable of making is not a 
question of public expediency ог of custom or usage, 
but must be regulated by rules to be found in, ог di- 
rectly deduced from, Hindu law, GANENDRA МОНАМ 
TAGORE v. UPPENDRA Монах TAGORE 

[4 B. L. R., О. C, 108 


So cte — Nature and extent 
of power.—The testamentary power of disposition by 
Hindus has been established in Bengal by the deci- 
sion of Courts of justice. "l'he nature aud extent of 
such power cannot be governed by any analogy to the 
law of England,—the English system being one of 
the шой artificial character, founded in a great 
degree on feudal rules, regulated by Acts of Parlia- 
ment and adjusted by а long course of judicial deter- 
mination to the wants ofa state of society differing 
ав far ав possible from that which prevails among 
Hindus in India. Вноовон Moyse ева v. RAM 
KISHORE ACHARJEE 
[3 W. R.. P. C., 16: 10 Moore's I. A., 279 
8. Power of disposi- 
tion of Hindus,—By the Hindu law as administered 
in the North-West Provinces, в Hindu has power 
to make a testamentary disposition in the nature of a 
will. A disputed will made by a Hindu, disposing of 
self-acquired cstate among his family, established, 
Мама Narain Rao v. HUREE Punta Внло 
[9 Moore's L A., 96 
4. Power over estate 
during life—Any Hindu within these provinces, 
whether governed by the Bengal mode of succession 
or otherwise, possesses a power to bequeath an estate 
by will co-extensive with his power over the estate in 
his lifetime. Ругом KooNwA alias MUNAR BIBER 
v. Јох KISHEN Doss à Б У. Е., 101 


5. —— Zamorims of 
Calicut—Power of disposition by а will.—The 
Zamorin of Calicut, although a member of a Kovi- 
lagom, is entitled to dispose of his separate property 
by a wil. SRIDEVI о. KRISHNAN 
[L L. R., 21 Mad., 105 
. Holder of impar- 
tible estate. —The holder of an impartible estate may 
alienate it by will to the same extent that he may 
alienate it by gift infer viros, Count OP WARDS v. 
VENKATA SURYA MABIPATI RAMAKRISHNA Rav 
LL. R., 20 Mad., 167 
T. = Mitakshara late. 
— Under the Mitakshara law, а father can dispose of 
his self-acquired property, moveable and immoveable, 
s own will, and he can by will make an unequal 
di bution of the same amongst his heirs. ВАМА 
Міввев c. BiSuEN PROKASH NARIAN SINOH 
[10 W. R., 287 
в. ————— Power to dispose of self- 
acquired immoveable property after adopt- 
ing а воп. Ап adopted sou does not stand in a 
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HINDU LAW--WILL—continsed. 

1. POWER ОР DISPOSITION continued. 
better position, with regard to the eclf-ncquired im- 
moveable property of his adoptive father, than a 
natural-torn son would occupy ; and there ia nothing 
in the Hindu law in this presidency to prevent a 
father from disposing by will of his self-acquired 
immoveable property, and so defeating the rights by 
inheritance of his adopted воп. PURSHOTAM SHAMA 
SuENVI г. VASUDEV KRISHNA SHENYI 


[8 Bom., О. C., 196 


9. —————— Power of disposition by will 
over ancestral property in Bombay.—A 
testator cannot in the town of Bombay dispose of 
ancestral property, oven if it consist of moveables, to 
the prejudice of the rights of an existing grandson. 
CHATTREBHOOJ MEGHJI г. DHABAMSI NARANJI 


(LL. R., 8 Bom., 488 


10. ..—— — Power to dispose of separate 
and self-acquired property— Nephew's right to 
object to alienation.—À Hindu without malo descen- 
dants may dispose by will of his separate and self-ac- 
quired property, whether moveable or immovenble, 
even in those parts of India which are governed by the 
Mitakshara ; and the testamentary power may be exer- 
cised at least within the limits which the law pre- 
scribes to alienation by gift inter vivos. ADJOODHIA 
Gm о. Kasuzz GIR . » . N. W., 31 


11. ——— Bequest to widow with 
power of alienation over immoveable pro- 
perty.—A testamentary bequest of immoveable pro- 
perty to à Hindu widow with an express power of 
alienation conferred held to be valid, and to authorize 
alienation by her. As a husband is not incompetent 
to give such an interest in property to his wife, it can- 
not be contended that he is incompetent to bequeath 
it, Jexwox Powpa r. SONA 


Ом. W., Ed. 1873, 66 


18. _____ Unequal division of ances- 
tral property—Ilegality of will.—Held that a 
will made by a Hindu dividing unequally ancestral 
property between his sons, and assigning a share to 
his wife with the power of disposing of it, was illegal 
under Hindu law. Вогрко SINGH т. МАНАВЕЕВ 
Swen . . . . Agra, 155 


13. -— Disposition of ancestral and 
self-acquired property—Validity of will.—A 
Hindu may make an alienation of his property to take 
effect after his death. The Hindu law in Madras admits 
of the testamentary disposition of property, whether 
ancestral or aclf-acquired, The testamentary power 
of а Hindu in Madras is co-extensive with his in- 
dependent right of alienation infer rros VALLI- 
NAYAGAM PILLAI v. Pacucor =. 1 Mad, 396 


14. Arbitrary disposition of 
self-acquired property— Validity of will, —A 
will by which в testator gave to his brother foure 
fifths of his sclf-acquired property and only one-fifth 
to his son. he/d not to be invalid as being beyond 
his power of disposition. МАВАТАНАБУАМГ CHETTI 
е ARUNACHALA CHETTI 1 487 note 


( 3921 ) 


HINDU LAW—WILL—continued. 
1. POWER OF DISPOSITION—continued. 


! 15. —- Power of disposition over 
ancestral property— Hindu without male issue. 
—A will by a Hindu without male issue, kinsman, or 
co-parcener, which, after providing for the maintenance. 
of his widow, daughters, and female relations, devised 
ancestral as well as cther real aud personal estate 
to trustees upon certain charitable trusts, was im- 
peached by reason, first, that the testator had author- 
ized his widow in an event which happened to 
adopt a sou, which act would have rendered him 
incompetent to exercise a testamentary er 

secondly, that at the time of the execution of the wil 
the testator was not of sufficient mental capacity to 
make a testamentary disposition; and thirdly, tbat 
the testator being a Hindu had no power by law of 
devising ancestral estate by will Held on appeal, 
affirming the decision of the Sudder Court in India, 
first, that although, in the absence of male issue of 
the deceased, there was a strong presumption, arising 
from religious considerations, in favour of a delegation 
by the deceased to his widow of authority to adopt 
a son for him, yet that the evidence entirely failed to 
; secondly, that the evidence estab- 
mental capacity at the time of executing 
the will ; and thirdly, that by the Hindu law prevail- 
ing at Madres a Hindu in possession without issue 
male, kinsman, or co-parcener, had power to makes 
will disposing of ancestral as well as acquired estate, 
NAGALUTCHMEE  UMMAL v. 60200 NADARAJA 
Снеттх . 6 Moore's L A., 309 


16. ———— Extent of power of disposi- 
tion— Bequest to idol—Right of widow to main- 
tenance.—Although the Courts;in Indis recognize the 
power of a Hindu to make a will, yet the extent of 
the power of disposition by в testator is to be regu- 
lated by the Hindu law, and cannot interfere with a 
widow's right to a proper maintenance, А Hindu by 
will gave all the moveable and immoveable property 
to his family idol, and, after stating that he liad four 
sons, he directed that his property should never be 
divided by them, their sons or grandsons, in succes- 
sion, but that they should enjoy “the surplus pro- 
coeds only,” and the will, after appointing one of the 
sons manager to the estate, to attend to the festivals 
and ceremonies of the idol, and maintain the family, 
further directed that, whatever might be the surplus 
after deducting the whole of the expenditure, the 
same should be added to the corpus ; andin the event. 
of a disagreement between the sous and family, the 
testator directed that, after the expenses attending 
the estate, the idol, and the maintenance of the 
members of the family, whatever nett produce and 
murplus there might be should be divided annually 
in certain proportions among the members of the 
family. At the date of the will the members of the 
family were joint in estate, food, and worship. The 
accumulations of the income were divided as dirceted 
by the will. Held, first, that the bequest to the idol 
was not an absolute gift, but was tobe construed as a 
gift to the testator’s four sons and their offspring in 
the msle line, as в joint family, so long as the 
family remained joint, and that the four sons were 
entitled to the ourplus of the property after providing 


You. ц 
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HINDU ГАМ WILL - continued. 
1. POWER OF DISPOSITION —continued. 
for the performance of the ceremonies and fes- 
tivals of the idol, and the provisions in the will 
for maintenance; secondly, that the fact of the 

division of the income arisi 


testator's death did not constitute division of the 
family. One of the sons of the testator died, leaving 
three sous, one of whom also died without issue, 
leaving в widow. Held, further, that the direction 
contained in the will that the property should go in 
the male line did not exclude the widow of the grand- 
son of the testator, and that the widow was entitled 
to a third share of a fourth part of the property and 
accumulations, without prejudice to her right asa 
Hindu widow, when the property should be divided. 
SoNATUN BYSACK г. JUGGUTSOONDRER DOSSER 

[8 Moore's І. A., 66 


17. Bequest for religious pur- 
poses— Legacy by an undivided father of a Hindu 
family.—A Hindu made his will, whereby he be- 
‘queathed R600 to supply а silver imago for а pagoda, 
and dicd leaving the defendant, his undivided 
sdopted son, him surviving. He was not shown 
to have been possessed of any separate property. In 
a suit by the trustee of the pagoda to recover the 
above amount,—Held that the legacy was not 
binding on the defendant,  RATHNAM e. SIYASUBRA- 
mama. n . LL.R.10 Mad., 353 


18. Power to dispose by will— 
Paternal grandmother inheriting property from 
maiden grand-daughter—Estate takes by grand- 
mother.—A paternal grandmother in Gujarat, inherit 
ing moveable and immoveable property from her 
maiden grenidenghter, pka x "ель: interest in 
such property, and on her death tl [oes to 
her heir end not to the heir of the mies meter, and 
the grandmother can dispose of such property by will, 
GANDHI MAGANLAL MATICHAND v. BAI JADAB 


(I. L. R., 24 Bom, 192 


NAYAGAM PILLAI v. PACHCHR я № 


30. ———— Omission to provide main. 
tenance for brother's widow—Validity of 
will.—A will is not invalidated by the circumstance 
that another than the devisee is competent to confer 
a greater amount of spiritual benefit upon the testa. 
tor, nor on the ground of its making no provision 
for the maintenance of the widow of the testator’s 
deceased brother. — ROOKMONZE DEBIA v. Кывнхо 
CHURN MissER. . . 20 W. R., 147 

21. — — —— Devise to prejudice of wife 
—Zamindar without iseve.—By the Hindu law в 
zamindar having no issue is capable of 
by deed or will a portion of his estate which in 
default of lincal male issue and on intestacy would 
vest in his wife, without her consent. 'ULRAR 
LacnxiA г. CHALAKANY VENCATA RAMA JAGANA- 
рна Row . + 8 Moore's L A., 54 


663 
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1. POWER OF DISPOSITION—continued. 
22. -. ..—- Right to deprive by will a 
widow of her share on purtition—W'idow’s 
share on partition. Under the Hindu law in Bengal, 
в person hi t to dispose of his property 
ve his widow of her share on 


by will so 
partition, Bhobunmoyee Dahea Chowdhrani. v. 
Ramkissore Acharj Chowdhry, 8. D. A. Reps 
1860, p. 485, followed, DrnENDRA Coomar ROY 
Cnowomny +. Brorexpra Coomar Ror Cnow- 
Dury.  Рнозохкомот DASI т. BROJENDRA 


Соомлв Roy Споуривт І. L. R., 17 Cale,, 886 


93. —— Will against interests of 
widow and reversioner—Incfficious will.— 
The will of a childless Hindu giving power to adopt 
a con, though opposed to the intercets of the widow 
and the next hir in reversion, is not inofficious. 
Sanopa SOOXDERY DOSSEE r, TINCOWRY NUNDY 

[1 Hyde, 223 

24. — Effect on will of subse- 
quent adoption— Validity of will—Where а 
separated Hindu madea will and subsequently adopted 
в son, the hoy adopted and his father being aware 
of the provisions of the will, in which an adequate 
provisions was made for the adopted son, it was held 
that the subsequent adoption did not invalidate the 
will, УТХАХАК NARAYAN Joa ғ, GOVINDRAY CHIN- 
ТАМАН Јов б . 6 Bom, А. C., 224 

25.-—- — Devise away from remote 
kinsman— Separate property.—The title of a 
remote kinsman, though heir of a Hindu testator, who 
died without leaving issue, or any near relative sur- 
yiving him, and with whom that remote kinsman 
had not been united in food, worship, or estate, can- 
not prevail against the title of a devisee of that 
testator, whether such property wns by the testator 
self-acquired or held in severalty, either by virtue of 
в partition, or of the non-existence, or, if any did 
ever exist, the extinction of co-parcencre NAROT- 
TAM JAGJIVAN г. NARSANDAS HURKISANDAS 

[3 Bom, A. C., 6 


36. — — — Alienability by co-parcener 
of his undivided share of ancestral pro- 
perty—Mitakshara law.—It having been con- 
tended that as a father and his sone were during his 
life co-parcenera in the family estate, one of such 
co-pareeners being alle, according to the decisions of 
the Court, act infer os to make an alienation 
of his undivided share binding on the others, it 
followed that the father might dispose by will of his 
one-third share. Held that, under the Mitakshara 
law as received in Bombay, the father could not 
dispose of his one-third share by will, The doctrine 
of the alienability, by а co-parcener, of his undivided 
share, with ut the consent of his co-sharcrs, should 
not be extended, in the above manner, beyond the 
decided ease. — The Bombay Court had ruled that a 
co-parcener conld not, without his co-sharcr's cone 
sent, either give or devise his share, and that the 
alienation must be for value. The Madras Court 
had ruled that, although а co-parcener could alienate 
his share by gift, that right was itself founded on 
the right to partition, and died with the co-parcener, 


DIGEST OF САЗЕЗ. 


( 88% ) 


HINDU LAW—WILL—continued. 
POWER OF DISPOSITION—vontinaed. 


the title of the other co-sharers vesting in them by 
survivorship at the moment of his death. Without 
ion as to which of these conflicting views, 
in regard to alienation by gift, was correct, the prin- 
ciples проп which the Madras Court had decided 
ayainst the power of alienation by will were held 
to be sound and sufficient to support that docision, 
LAKSHMAN Dana NAIK r. RAMCHANDRA DADA 
Nak. . . LL R, 5 Bom, 48 


[L R., 7 L A, 181 

Affirming the decision of the High Court in 8. С. 
[L L. R., 1 Bom, 561 
27. Power of co-parcener to 


dispose of ancestral property.—In a suit by 
an adopted son to set aside a will made by his father 
disposing of immovenble ancestral property, — Held 
that the will was of no effect as a valid devise of 


See Gooroova BUTTEN v. NARRAINASAWY BUT- 
my o. - .  » 8Mad. 18 note 

38. — — — Devise against interest of 
unborn son—Right of unborn son to ancestral 
property.—According to tho Hindu law which 
obtains in the Madras Presidency, the right of a son in 
the womb to ancestral property cannot be defeated 
by a will or gift. Quere—Whether this rule would 
govern the case of an alienation for value, — Mnvax- 
вш r, ҮінаррА L L. By 8 Mad., 89 


(0) Drsnxnrsos. 


29. Power to disinherit sons— 
Gift absolute to widow—Absence of express decla- 
ration of disherison.—A Hindu died leaving a widow, 
two infant sons and в daughter, and having made а 
will in English, of which the following is the mate- 
rial portion: “I give, devise, and bequeath unto my 
wife, L D, and her heirs and assigns for ever, all my 
real and personal estates and effccts, and do appoint 
my said wife sole executrix of this my will.” Held 
(reversing the decision of MACPHERSON, J.) that the 
wife took an absolute estate with full power of alien- 
ating the property, and not merely as trustee and 
manager for the infant sons. It is not necessary 
that there should be an oxpress declaration of the 
testator’s desire or intention to disinherit his sons if 
there is an actual gift to some other persons expressed 
in clear and unequivocal words. PROSUNNO COOMAR 
Снове v. TARRUCKNATH SIRCAR 10 B. L. R., 207 


5. C. TARUCKNATH SIRKAR v. PROSUNNO Соомав 
Gnose . H . . 19 W.R, 48 


But see Roornin Кивттву e, Мопіма CHURN 
Ro . Я P . 10 B. L. B, 371 note 
30. Nuncupatice will 
—Disinherison of an undivided son.—Under Hindu 
law, в father has power by а nuncupative will to 
dispose of self-acquired immoveable property as he 
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1. POWER OF DISPOSITION—continued. 
pleases and to the complete disinheriting of an undi- 
vided son, SUBBAYYA e. BURAYYA 

[L L. R., 10 Mad., 261 
31 — Law of Western 
India.—In estates in which the ordinary Hindu law 
of inheritance administered in Western India applics, 
it is not competent to a father to dispose of his anecs- 
tral property to one son to the prejudice of the others, 
BHvsANGRAV BIN DAYALATRAY GHORPADE v. MA- 
LOJIBAY BIN DAVALATRAV GHORPADE 
[5 Bom, A. C., 161 


32. Power to disinherit heir— 
Reddi caste.—A father- iw, although of Reddi 
caste, cannot disinherit his favonr of his son- 
in-law, TAYUMANA REDDI t. PERUMAL REDDI 


Mad., 51 
33. Provision for 
disherison on change of religion.—A will that pro- 
vides for an heir becoming disinherited on changing 
his religion docs not apply to the case of a Hindu 
becoming a Vedantist, nor docs that form of Hinduism 
incapacitate him from being в manager. ANUND 
Cooman GaxcooLY г. RAKHAL CRUNDER Roy 
[8 W. R., 278 


34. — Intention to dis- 
inherit how shown—Exclusion from residuary 
estate.—In the exorcise of the testamentary powers 
amongst Hindus, the intention to disinherit must be 
clear and unambiguous. Меге bequests of special 
portions of the testator’s cstate to the heir, without 
language of disherison, do not exclude him from the 
undisposed of residue. — LALLURHAI ВАРОВИАТ v. 
MANKUVARBAL . - L L. R, 3 Bom., 388 


35.— — — Power to disinherit one 
son in favour of another—G if! or bequest to 
опе son to exclusion of others.—A Hindu governed by 
the Mitakshara law, who has two sons undivided from 
him, cannot, whether his act be regarded as a gift or 
а partition, bequeath the whole, or almost the whole, 
of the ancestral moveable property to one son to the 
exclusion of the other. Ramachandra Dada Naik 
v. Dada Mahadev Naik, 1 Bom., Ap. 76, distin- 
guished and explained, Глквнмлы DADA NAIK e. 
Камснлкрвл Dapa Мак. RAMCHANDRA DADA 
Naix c. LAKSEMAN DADA Мык 

[L L. R., 1 Bom, 561 

8. C. on appeal to the Privy Council, affirming the 

decision of the High Court 
[L L. R., 5 Bom., 48 


See the case of GANENDRA Momaw TAGORE v. 
ОРЕМОВА Momax Tacors 4 В.І. R., O. C., 108 


in which it was held that the son cannot be disin- | 


herited by words expressing he is not to take any 
benefit under the wi 
inheritance whatever is not validly dispescd of. 


‘The 


He would take by right of | 
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Mere bequest of special portions of the testatore 
estate to the heir withont langnave of disherison 
docs not exclude him from the undisposed-of residue, 
Toorsey Das Lupita v. PREMJI TRICUMDAS 


[L L. R., 13 Bom., 61 


2, NUNCUPATIVE WILLS. 


Validity of nuncupative 
ndu Wills Act ( ХАТ of 1870).—A nuncu- 
pative will, or a verbal bequest, of his separate pro- 
Perty made by æ separated Hindu, beyond the limits 


» is valid. BHAGVAN DALLABH е, KALA 
SHANKAR . I. L. R., 1 Bom., 641 


37. Power to make nuncupa- 
tive will —Moveoble and immoreahle property.— 
A Hindu may make a nuneupative will of property 
whether immoveable or moveable, SRINIVASA ММА 
(СЫМТУАВАММ АТ) е. VIJAYAMMAL — 2 Mad., 87 

38. —— Powers of disposition by 
nuncupative will—Selfrequired property— 
Disherison of son.— Quere—Whether, under Hindu. 
law, a father has power by a nuncupative will to 
dispose of self-acquired immoscable property to the 
complete disinherison of в son, — SUnnAYYA г, CHEL- 


тама. . . LR, 9 Mad, 477 
39. Disinherison of an undi- 
vided son.—Under Hindu law, a father has powerby 


anunenpative will to dispose of self-nequired immove- 
able property as he pleases and to the complete dis- 
inheriting of an undivided son. Svpnatya v. 


led 
SUvRAXYA. . L L. R, 10 Mad., 251 
40, 


——— Construction of a varas: 
patra.—In 1847 4, a Hindu widow, exceuted in 
favour of В в varaspatra (a deed of heirship) in 
the following terms: * My husband has died. We 
have no issue, and you are a son of my husband's 
cousin, Taking this into consideration, my husband 
expressed his wish, when he was on the point of 
death, that all the houses and shops situate in Poona, 
except the house at Benares, should be given to you, 
and that you should be made owner of all money- 
dealings connceted with Poona, I therefore, in 
obeying his command, pass this deed of heirship to you, 
and make you owner of all the property mentioned 
above like our sou. You therefore enjoy the 

perty in your name joyfully.” Held that the 
Varsspatra was evidence of  muneupative will by 
A's husband in favonrof В. Such a will by a Hindu 
would be quite effectual, except in eases governed by 
the Hindu Wills Act (XXI of 1870). Нлш CHINTA- 


| MAN DIKSHIT e. Мово LAKSHMAN 


Privy Council, without deciding whether a son could | 
be deprived of maintenance, considered an adequate | 


provision had been made forhim. JotrxpnaA MOHAN 
Тлаовв с, GANENDRA MOHAN TAGORE 

(8 B. L. R., 377: 18 W. R., 359 

L. B., L A., Sup. VoL, 47 


[L L. R., 11 Bom., 88 
41, ———— Proofofnuncupative will — 
Finding ав to fuctum of will.—It was observed that 
в person who rests his title on so uucertaiu в founda- 
tion as the spoken words of a man since deceased is 
bound to allege, as well as to prove, with the utmost 
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8. NUNCUPATIVE WILLS—concluded, 
precision, the words on which he relies, with every 
circumstance of time and place. The finding below 
as to the factum of the will in this case was, however, 
upheld, ВЕВЕРЕЕТАВ SAHEB г. RAJENDER РЕВТАВ 


Ванев " . .9 W. R., P, C., Ei 
üa Moore's I. А. 1 
42. Written words 


assented to, but not signed Ly, testator. A. testa- 
mentary paper drawn up in the lifetime of the testa 

tor, when, though very ill, he was in the full possession 
of his senses, and duly attested by the subscribing 
witnesses, who depose that it was drawn according to 
the instructions of the testator, and that he in their 
presence signified his assent thereto, was held to be 
sufficient under Hindu law. Tana CHAND BOSE ғ. 
NOoBEEN CHUNDER МитЕв , W. R., 138 


— —— Wil, Revocation of, by 
parol. Infention to destroy will not carried out— 
"The will of a Hindu may be revoked by parol, and 
where definite authority is given by him to destroy 
his will, with the intention of revoking it, that is in 
law a sufficient revocation, although the instrument 
isnot in fact destroyed. Perras Narain Этуон 
г, Бовнло КооЕв 
[L L. R38 Coles 090: 1C. L. R 118 
L. R4 L А., 228 


3. TESTAMENTARY INSTRUMENTS. 


44. ———— Documents amounting to 
will— Validity of vill.—8, в Hindu, having a wife 
and one daughter, executed in his last’ illness в docn- 
ment attested by two witnesses as follows : 
proprietor of, ete. Up to thia date I have no son of 
the body. Under these circumstances, the maliks of 
the whole of my estate, real and personal, are my 
wife, В C, and my daughter, W С. Therefore I, 
considering this for the purpose of registering the 
names of my wife and daughter in substitution of 
my own паше, appoint В as my attorney. It is 
proper that the aforesaid attorney, after presenting 

jimself before the hazoor, should petition to the above 
effect asking for a mutatoin, Whatever is done in 
the management of the case, I confirm it as my own 
act. Dated,” ete. Three days hefore the death of 
5, В, the person named as mooktear, presented а 

ition of S to the Collector, reciting the want of 

irs male, and which then continued thus: “Under 
these circumstances, my wife, B C, sud my daughter, 
W C, sre my heirs, Be that as it may, after my 
death all my property, paying revenue to Government 
or rent-free, will devolve upon my af wife and 
daughter ; consequently, keeping this in view, I file 
this petition to you, praying that, on striking off my 
name, the names of В С, my wife, and of W C, my 
daughter, be substituted for my name as proprictora 
in regard of the estate, revenue-paying aud rent-free, 
in the books of mutation and the Collectorate papers, 
and may remain current from this date.” Held that 
these two documents constituted a disposition of his 
property by 8 by a testamentary instrument, valid 
according to Hindu law ; and that upon the death of. 


* 8, the 
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S his wife aud daughter acquired в joint interest in 


the property.  KOOLDEDNARAIN SHAHEE г. WOOMA 
CooxAREE . Marsh., 357 : 2 Hay, 870 
45. — Deed of permission to 


adopt—Absence of words of devise and intention 
to dispose of estate.—A registered deed of permission 
to adopt, which contained no words of devise, was 
held not to be of в testamentary character, there 
appearing no intention on the part of the maker that 
the document should contain any disposition of his 
estate, except so far ва such disp sition might result 
from the adoption of a sou under №. Вноовох MOYE 
Dewia r. КАМ KISHORE ACHARJER. 
[3 W. R,, P. C., 15: 10 Moore's I. A., 379 
46. — Will of а Hindu in favour 
of his wife made on his taking а son in 
adoption.—A Hindu, on taking a воп in adoption, 
executed a '* settlement as to what should be done by 
my adopted son and my wifeafter my lifetime," pro- 
viding that on an event, which happened, the wife 
should enjoy certain land for life in lieu of main- 
tenance. In a suit by the widow of the executant 
against the adoptive son for possession of the land, 
Held that the instrument was a will. LAKSHMI 
SUBHAMANYA . .LL.R. 19 Mad. 490 


4. ATTESTATION AND PROOF OF WILLS. 


47. — — —  Unattested will Effect of 
prolate.— Before the Hindu Wills Act, the will of a 
Hindu in writing signed by him, but uot attested by 
witnesses, admitted to probate, held to operate 
to pass not only moveable but also immoveable pro- 
perty. MANCHARJI PESTANJI ©. NARAYAN LAKSHA- 
MANJI и С 


48. Signature— 
Rules of documentary evidence.—A will by a Hindu 
is not invalid because the text of it was not written by 
the testator himself, and because his signature is 
not attested. The rules of Hindu law relating to 
documentary evidence are not to be applied strictly 
in the case of wills, RADHABAL BIN RAMJI v. 
Gaxgsu ‘larva Өнор — . LL. R., 8 Bom, 7 


49. Signature — Formalities of 
making will.—The will of a Hindu in the mofussil 
before the Hindu Wills Act need not have been signed 
by the testator, or made with any particular formal- 
ity ; all that was requisite was tliat it be в complete 
instrument, and express the deliberate intentions of 
the testator, VINAXAK NARAYAN Jog е. GOVINDRAY 
Cuistaman Joo. . 6 Bom., А.С. 224 


-—— Proof of will—Inoficious 
will.—A, в Hindu, died, leaving two grandsons, B 
tnd C, to whom his estate descended, — They were 
joint in food, worship and estate, ‘The property 
was wholly situate in Bengal, and the family, who 


origiually came from the Western Provinces, had 
long been resident there. С died leaving his widow 
D and his brother В surviving him. А, who was 
| manager, died 24 усым after C. After B's death, 
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D brought her suit to establish her right as widow 
of C to a moicty of the family property. The repre- 
sentatives of В set up an instrument, which 
they alleged to be the will of C whereby he be- 
queathed his share to B, reserving the maintenance 
to D. The Judge of the Zillah Court of Nuddea 
held that the alleged will of C was genuino, aud 
dismissed D's suit. The High Court, on appeal, 
held (1) that D ought, firstly, to have shown her title 
having admitted the family came from 

ithila, she ought to have shown that they were no 
longer governed by the Mitakehara law ; (2) that for 
several genarations the rule of inheritance had been 
according to the Dayabhaga; (3) that the alleged 
will was not proved (there was evidence before the 
Court of the factum of the will adequate to the 
proof of an ordinary will, but the Court held that 
this evidence was outweighed by the internal impro- 
babilities) ; (4) that if the rule of inheritance was 
not according to the Dayabhaga, the will was inoffi- 
cious. On appeal tothe Privy Council,— Held, first, 
it would bea rash conclusion on the state of the 
evidence in the case to suppose в preference of the 
law of Bengal likely to be operative 
the testator ; and therefore there wi 
for treating the will as inoflicious. 


it was 


Second, 
wot necessary to decide whether the rule of inherit- 


ance ‘was ac to the Dayabbaga or the Mitak- 
shara. Third, the evidence was adequate to the 
proof of au ordiusry will, and there was no internal 
improbability of tho will suficient to discredit № 
Surgnpea Nara Roy г. HIRAMANI BARMANI 
B. L. В, P. C, 26:10 W. R., 35 
13 Moore's L A., 81 
51. Proof of execu- 
tion of will—Handwriting.— By will dated in 1847 
a testator directed his property to be held in a 
particular way, and gave his widow power to adopt. 
In 1848 she adopted а son under the will, with the 
knowledge of the members of the family, and the 
will was for a period of twenty-seven years generally 
recognized and acted on by the testator’s family. 
The Judicial Committee held (reversing the decree 
ofthe High Court), in accordance with the finding 
of the Principal Sudder Ameen, that the will was 
mk Where a will was executed by the testator 
with the Bengali letter “M” and it was 
re that the testator being in very weak health, 
the firm way in which the “M” was written threw 
discredit upon it, tbe Judicial Committee preferred 
the decision of the native Judge on this point to 
that of the English Judges of the High Court, and 
expressed doubt as to the value of the style of such 
writing as evidence in favour of the will being 
forged. ВазекрвА Мати HALDAR r. JAGENDRA 
Матн HALDAR 7 B. L. R., 216 
05 W. R., Р; с. 41: 14 Moore's I. A. 67 


5. CONSTRUCTION OF WILLS. 


(a) GrxsRAL RULES. 


53. -—-  Ascertaining meaning of 
testator in particular phrase.— To uscertain the 


DIGEST OF CASES, 


( 9830 ) 


HINDU ТАМ WILL-—«ontinued. 
5. CONSTRUCTION OF WILLS—continued. 
meaning intended to be applied to a particular phrase, 
it is necessary, first, to consider the words of the 
will and next е surrounding circumstances, which 
may affect the testator’s meaning. Scorjeemomey 
Dossee у. Denobundoo Mullick, Moore's. I. A., 


528. BuvouosurrY Рвозоммо SEN v, Gooroo 
Puosowwo SEN — . L L. В. 95 Calc., 119 
— Statute of superstitious 


of English law to Indian 
glish law as to superstitious uses does 
not apply in the Courts in India, ADVOCATE GENERAL 
©. VIsHVANATH ATMARAM . — . 7 Bom., Ap, 9 


JUDAR о. JUDAH . 5B. L. R., 433 


54. ——— —— Necessity of words of in- 
heritance—Interest in freehold estate.—No words 
of inheritance are requisite to continue to his heirs a 
Hindu's interest іш в frechold estate. ANUNDMONEY 
Dosszs e. ров . . W. R., P. C, 51 

[8 Moore's I. A., 43 

55. — Person in existence at 
death of | testator—Persom competent to take 
under а will.— The doctrine laid down by the Privy 
Council in the Tagore case, 9 B. L. В. 877, that 
ouly a person, either in fact or in contemplation of 
law, in existence at the death of в testator cau take 
under his will, is a general principle of Hinds law 
applicable as well to Hindus governed by the law of 
the Mitakshara as to those governed by the Daya- 
bhaga. MANGALDAS NATHUBHOY v. KRISHNABAL 

[L L. R., 6 Bom, 38 


56. Devise to persons who 
would ‘be heirs—Nature of interest taken by 
them.—Quare—Whether when a Hindu devises to his 
sous property which, in the absence of such devise, 
they would take as his heirs, the sons shall be cou- 
sidered to take as devisees or as heirs, VaLoo 
CHETTY г. Зоовтан CHETTY 

(LLB, 3 Mad, 262 

— — Rule of English law as to 

undisposed-of residue— Ezecwtor— Disheri, 
— The rule of Euglish commou law, that the undis- 
тообо residue of estate vests in the exe- 
cutor beneficially, docs not apply to the will of 
a Hindu testator in India, LALLUBHAI BAPUBHAI 
г. MANKUVARBAL |, . LL. В, 8 Bom., 888 


58. "Misdescription of legatee,— 
The holder of an impartibic estate may alicuate it by 
will to the same extent that he may alienate it by 
gift inter vivos, А testator made а bequest to“ 4 ri 
my avurasa son," knowing that A В was not 
his avurasa sou, Meld that the misdescription was 
immaterial, and that 4 В took the bequest. Cover 
OP WARDS г. VENKATA SuRYA МАНІРАТІ BAMA- 
KRISHNA Rav L. R., 20 Mad., 167 


(0) EsTATES ABSOLUTE ов Ілмітвр. 


59. — Direction as to enjoyment 
between widow and sons.—Whcre a Hinda by 
his will, after bequeathing a legacy to his widow 
of 81/000 and appointing her exccutrix aloug 


57. 
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with other exceutors, directed that his executors 
should divide the estate amongst his sons in accordance 
with the shastras after his youngest son had attained 
majority,— Held that such direction did not umount 
to an absolute bequest to his sous во as to exclude 
the widow from being entitled to в share upon в 
partition between the sous, KisHORI MOHUN GHOSR 
є. Мох Монох Gnose . L L. R., 12 Calc., 165 


Words “share and share 
Lifercetate of weidow in immoreable pro 
erty.—V and M, Hindus residing in Bombay, made 
£ desd of partition in 1823 of the whole of the family 
property, moveable and immoveablo, which had come 
into their joint enjoyment on the death of their 
father. V died in 1850, having made a will pre- 
pared by an English solicitor, in the English lan- 
guage and form, by which, after various bequests to 
Елена of tho family, be disposed of the residue of 
his estate, one-third share to his son V absolutely ; 
another third to his son Z absolutely; “and the 
remaining clear third share to my grandsons, К, V, 
G, and N, the sons of my late sou 3/, deceased, their 
and cach of their respective heirs, executors, 
administrators, and assigns, share and share alike.” 
These residuary bequests, it was provided, were not 
to take effect until after the der ath of the testator's 
widow, who was appointed executrix and manager of 
the whole estate during her life; but the estate was 
divided by the award of arbitrators in 1855, after 
making a provision for the widow, in substantial ac- 
cordance with the directions of the will. V and Z 
immediately thercafter took possession of their re- 
spective third shares of the moveable and immoveable 
estato, but the third share allotted to the four sons 
of M, who were all still infante, remained unap- 
portioned until 1856, when, on a suit being filed, the 
greater part of the moveable property was appor- 
tioned. ‘The immoveable property allotted to them re- 
mained unapportioned, and was managed, first, by the 
widow of М till her death in 1855; then by his 
eldest son К, till his death, without male issue, in 
1859; then by the next eldest sou И till his death, 
without issuc, in 1864; and afterwards by the elder 
of the two surviving sons; and the proceeds were 
treated throughoat as though the property was held 
in со-рагсспагу by the four sous as a joint and 
undivided Hindu family, In a suit brought by Z, 
the widow of К, against K's surviving brothers, and 
S, the widow of his brother V, iu which Z claimed to 
be absolutely entitled as heir of her husband [and 
also as heir of her daughter, who died after her hus- 
band’s death, childless and unmarried] to a fourth 
part of the third share of the estate allotted by the 
award of 1865,—Held in the lower Court (1) that the 
words “ share and share alike,” occurring in the will 
of У, ought not to bo construed as necessarily cone 
stituting a tenancy-in-common, with all the incidents 
tached thereto in English law, but that cach of the 
four cons of M took a separate share in the third 
of the testator’s residuary estate; the share of cach 
воп going on his decease to those who would, accordi 
to Hindu (and not according to English) law, he b 


heirs as а separated Hindu; (2) that with regard to 


60. 
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the immoveahle property devised by the will and 
allotted by the award to the sons of M, there never was 
a union of estate, a co-parcenary, from the commence- 
ment; and consequently there was no reunion in the 
sense of the Hindu law, notwithstanding joint enjoy- 
ment and common residence; but only postponement: 
for a time, and for ригрозеа of convenience, of an 
upportionment of the estate, which was accordingly 
(among other things) decreed. — LAKSHMIDAI o. 
GANPAT MORADA — . Bom. О. С, 150 


Held ou appeal that the language,of the testator 
showed an intention that his grandsons should take 
the one-third between them in severalty and as 
members of a divided family, and that the will must 
be во construed. And the doctrine that ancestral 
property after partition can be disposed of as self- 
aewuired property was disapproved of as being opposed 
to the authorities and general spirit of Hindu law. 
GANPAT Monona v. Laksumipal 


[5 Bom., О. С., 128 


61. * Maharani Bahi ba,” 
Meaning of, as applied to wife or wives — 
Oude Estate Act (1 of 1869), ss. 8, 13, and 22— 
Unregistered will of talukhdar—Decree for maine 
tenance to widow under the will on which her suit 
was based, though her claim was for a 
relief.—A talukhdar who died childless, but і: 
two widows, bequeathed, by an unregistered wil 
the “ Maharani Sahiba” bis entire estate, and ga 
power to the same to adopt в son to him ; also provid- 
ing ‘intenance for both his widows after such 
adop Held that to determine whether the will 
referred, in such bequest and power, only to the elder 
or to hoth of the testator’s wives, extrinsic evidence 
of his intention was not admissible; but that the true 
construction was that which would indicate а reason- 
able and probable intention consistent with his views, 
as evidenced by his conduct, and his will generally. 
Abbott v. Middleton,7 H. L. С. 389, referred to and 
followed. As his v 
heirship, and the whole state of things, as well as the 
language of the will, pointed to the owner of the 
estate being one, and the donee of the power to adopt 
being one,—/feld that accordingly the words 
* Maharani Sahiba ” were not here used asa collective 
term for toth widows, but signified only the elder, 
although, when qualified, as they were in another 
part of the will, they might include both, Held also 
that, as if there had been no will, the junior widow 
would uccceded to an estate expectant on the 
determination of the lifc-estate of the senior, but 
subject to be defeated hy an adoption by the latter, this 
was an interest bringing her within the meaning of 
в. 13, para. I of Act I of 1869 ; ю that maintenance 
bequeathed to her by the will was payable, notwith- 
standing its not having been reyistered (as that section. 
required in other cases) as well out of the talukhdari 
as ont of the non-talukhdari estate of the testator. 
Held also that this had been rightly decreed to Бе 
as she had sucd upon the will, although her direcr 
claim in her plaint was not for this, but to share the 
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estate equally with the senior widow, a claim which 
was dismissed, Ixpan KUNWAR v. JAIPAL KUNWAR 
[L L. R., 15 Cale., 725 

L. R., 16 I. A., 127 


62. — — —— Life-estate—Beyuest of pro- 
perty to an unmarried grand-daughter of testator, 
and after her death to her childern, if any, is a 
gift of liferinterest in such praperty.—The will of 
a Hindu contained the follo devise in favour of 
the testator’s grind-danghter A, who was unmarried 
at the date of the testator’s death When K may 
marry, there is to be given to her out of 
шу immoveable property one house which has been 
purchased from Shah Virji, Narsi's widow Lilubai. 

. That (liouse)is to be given to 
Choru К as kanyadan, ‘The rent, which it may 
yield, K may enjoy after (sho my. grand-danzhtor 
shall bave married. And after A’s decease (the 
ownership of) the said house shall duly be enjoyed 
by A's childern. If by the will of God К should 
die without (leaving) descendants, then my “Trustees” 
are duly to take back the said house into their 
possession." Held that, under the above clause, А 
was entitled only to life-estate in the house, KAR- 
BANDAS NATIA г. LADKAVAUU 
[L L. R., 12 Bom., 185 


63. ————— Request to sons 
with gifts over—Suceession Act (X v 1565), за. 82 
and 111—Absolute estate given. — This appeal related 
to three clauses in the will of a Hindu, who beyucathed 
his property to his two sons, one of whom had a son, 
The other son was childl his only having 
died before the will was made. ‘There were gifts over 
on the death of cither воп, — The Courts helow, con- 
struing the first of the three clauses, decided that cach 
of the two sons took а life-intercst the property 
comprised in that clause, as tenants-in-common ; and. 
that the ulterior interest, not having been validly 
disposed of, fell into the residuary estate. On this 
appeal, with reference to в. 52 of “ the Indian 
Succession Act, 1865,” made to apply to wills made 
by any Hindu in the town of Bo.nbay, by в. 2 of the 
Hindu Wills Act, 1870, some doubt was expressed by 
the Judicial Committee whether in the clause it 
sufficiently appeared that the estates given to the sons 
were only estates for life. It was, however, in the 
view taken of the other clause of which the construc- 
tion was in dispute, unnccewmry to determine that 
point. In the next clause to be construed there were 
words which had been held by the appellate High 
Court to give to cach of the two sons of the testator 
only a life-estate in a half share of the residuar 
estate. Whether thoso words, which followed a gift 
to the testator’s two sons of the whole residue in 
equal shares, were so clear that only this restricted 
interest was intended to be given to them, con: 
sidered, in like manner, to be open to doubt in regard 
tothe rule of construction imposed by я. 82. But 
this was also not required to he determined, as this 
clause, the 13th iu the will, was not applicable under 
the circumstances. 1t was now determined that the 
third and last of the disputed clauses, No. 18 in the 
will, clearly gave the residuary estate to the testator’s 
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two sons in equal shares, cach an absolute estate, 
except in the case of the subsequent birth of а gon or 
‘The two clauses, 13 and 18, were not, in the. 

opinion, intended to be rend tovether and 
reconciled, nor were they mutually | explanatory, 
They were cach intended to provide for different 
circumstances. Held that the two sous of the 
testator must he declared to have each taken an 
absolute interest in the half share of the residuary 
estate. Dawopanpas Tarinas r. Dayannat TAPI 
DAS . . . Т.Г. R., 22 Bom., 833 
(2 C. W. N., 417 


64, — — — — — ———— — Alsolute. estate 
Estate rested in trustees.—One D died leavi 
two sons, G and V, His will contained the followi 


g 


clauses: “5. As to the immovable property which 
1 have, the particulars thercof are as 
is one vadi (oart) situated on the 
Road. 
chawls, 


ollows: There 
gaum Back 
In it therc are small and large bungalows, 
stables, scpoys' and malis’ sheds, making in 
een buildings, — ‘Thereof one bungalow, 
3, shall be given tomy two sons, G and 

nd to Ay the widow of my brother Æ M, a 
denizen of paradise, (i е.) to these three persons, to 
reside therein, and the remain’ lows, chawls, 
stables, and the large bungalow in which I live shall 
be let for rent. And out of the rent that may be 
realized therefrom, the expenses of repairs, Govern- 
ment taxes and the servants’ wages being paid, the 
surplus shall be paid to my son G. Ont of such 
surplus this my son G shall pay the expenses of my 
house, of the maintenance of the said two sons, aud of 
my said sister-in-law, v.e all such expenses as T carry 
on, and also H15 per month for the worship of (the 
y) Thakorji of my house. In this manner 
moneys are to be paid as lon ав there may be son's 
heirs in my family, And when there may be no son 
(i.e. ) male as heir in my family, the whole property 
shall be all used on religious and charitable account, 
as stated in the below-written clause. 8. My two sons 
aud my sister-in-law, making three persons, shall 
reside in the bungalow No. 23. And if onc of them, 
i.e, my two sons, V, shall disagree with the others, 
he shall go out of the said vadi at the Girganm 
Back Road and reside elsewhere ; and as to his (Fs) 
expenses ont of the money which my son @ may 
receive from the trustees for defraying the household 
expenses, he (G) shall continue to pay at the rate of 
30 per one month to И for his (Vs) own expenses 
during his and his son's lifetime. And if this my 
son J^ should not act peaceably and harmoniously 
towards this my son G and towards my (said) sister- 
in-law, then the above-mentioned. money shall not be 
paid to him for expenses.” The Court of first 
instance held that, under the will, @ was entitled to 
the property absolutely, Meld by the Appeal Court 
that the proper construction of the will was that G 
was not entitled toan absolute estate, but was entitled 
to be paid by the trustees the income for his life, to 
igmed by him as mentioned iu the will. The 
tance that the estate was vested in trustecs 
and that the income was given as maintenance forbade 
the estate given to G aud V or cither of them being 
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construed as an absolute estate. Morcover, as such 
an estate would admit females in the course of 
succession, this construction would not give effect to 
the intention of the testator, but would be to make a 
new will for him, VvLLUBHDASs DAMODHAR г. 
Тнссквь GORDHANDAS DAMODHAR 
(1. L. R., 14 Bom., 860 
65. — Principles of con- 
struction of ope rotire ords in wills— Efect of 
context upon lechnical or deadly disposing words 
used — Gift orer— Male line, Succession in - Malik 
— Putra poutra di тте, — Case of the construction 
of a will and codicil, dated in 1865 and 1808 
ively, in which it was held that one L took a 
life-estate only, aud that а gift over on failure of 
male issue of L at any remote time was bad. ‘The 
word malik is consistent with a life-estate, and у 
well be applied toa person who owns an estate for life 
as well as tothe absolute owner. Ordinarily, without 
other expressions indicating in what sense the word is 
used, itimplics absolute ownership. ‘The words putra 
poutradi krame fave always been understood as 


DIGEST OF CASES. 


words of general inheritance, and, in the absence ofa , 


contrary intention being shown, would convey an 
absolute estate. But iu construing both the word 
malik and the words putra poutradi krame, the 
expressions in the whole will must be taken together 
without anyone being insisted upon to the exclusion 
of others. “Held in this case, notwithstanding the 
words malik and putra poutradi krame, that there 
being expressions excluding the succession of females 
and confining the succession to male heirs, and the 
gift over referring to the failure of male issue at any 
remote time, aud not to the event of L’s death 
without leaving male issue, and there being also 
expressions indicating an intention not to grant an 
absolute alienable estate, the will should be construed 
as giving to L only в life-estate, Сисккох LAL 
Roy ғ. Lour Монах Roy 
LI. L. R., 20 Calc., 606 
In the same case on appeal to the Privy Council it 
was held there are two cardinal principles in the con- 
struction of wills, deeds, and other documents. The 
first is that clear and unambiguous dispositive words 
аго not to be controlled or qualified by any general 
expressit. of intention. The second is that technical 
words, or words of known legal import, must have their 
legal effect, even though the testator uses inconsistent 
words, unless those inconsistent words are of such a 
nature as to make it perfectly clear that the testator 
did not use the technical terms in their proper scuse. 
Doed. Gallini v. Gallini, 5 B.& Ad.,621, referred 
to and followed. In a Hindu willan heritable and 
alienable estate is to be understood by the use of the 
words “ shall become malik,” unless the context indi- 
cates a different intention, The words putra poutradi 
krame bave acquired s technical force, and aro used 
as meaning an estate of inheritance, That a testator 
may have imperfectly understood the words which he 
has used, or the effects of conferring an hereditary 
estate, would not justify the giving an interpretation 
to bis words other than their legal meaning. A will 
contained the following in favour of tho tostator’s 
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sister’s воп, viz, that he“ becoming my sthalabbishikto 
(substitute) and becoming malik of all my estate and 
properties shall . . . enjoy, with son, grandson and 
so ou in succession (putra poutradi krame) the pro- 
cecdsof my estate.” Provisions followed for the main- 
tenance of this nephew’s widow and of this daughter, 
should he die; and а gift over that, '* in the absence 
of the sid nephew's son, grandson, great-grandson, 
and so on, then of the sons born of my sisters . . the 
eldest, with eon, grandson and so on in succcesion, 
shall? receive the ownership. Onaclaim by the 
nearest gotraja-sapindas of the testator against the 
nephew for the construction of the will,— Held that 
on the true construction of the entire will, the primd 
facie legal meaning of the disposing words uscd was 
not controlled by the context, во as to establish any 
contrary meaning by waking it clear that the words 
were not used in their proper sense; that there was 
no intention expressed to give a succession of life- 


| estates to the nephew and his male issue only—a 


disposition which would not have accorded with 
Hindu law ; but that au alicuableand heritable estate. 
was devised to him. Specified property was given by 
Il in trust for the income to be expended for 
religious and charitable purposes, with au express 
prohibition of alienation of this property. There was 


' also a gift of the testator’s estates to Government for 


charitable purposes iu the eveut of no onc entitled to 
bethe estators sthalabhishikto remaining alive. If 
expressed as to the heritable estate in which the 
beneficial interest accompanied the gift, the prohibi- 
tion of alicuation would bave been merely void, 
without auy effect upon tho disposition of that estate. 
Made, however, as to property given for religious and 
charitable purposes, it was valid by Hindu law. No 
decision us to the effect of the gift over the secular 
heritable estate was required, insemuch as the con- 
tingency upon which it was limited to go over had 
not occurred, aud might not occur, Larr Монон 
Sincu Roy r. Снокком Lan Roy. ВЕР" Монок 
мон Roy r. Снокких Lat Вот. PRIAMBADA 
Вох о. Снокком Lat Вот 
|I. L. R., 94 Calc., 894 
1. В. 941 А, 78 
16. W. N., 387 


66. — — — Use of words “putra pou- 
tradi krame”— Condition subsequent.—In a will, 
the words * putra poutradi krame,” recognized ge 
apt for conveying an estate of inheritance, do not 
limit the succession to male descendants and will in- 
clude female heirs of a female, where by law the 
estate would descend to such heirs. The will of a 
Hindu, who died, leaving only в widow, в daughter's 
daughter, and a brother, directed as follows : “7. 
If vo daughter or daughter's son of mine should be 
living at the time of the death of my wife, then my 
grand-daughter (daughters daughter) shall become 
the proprietress of my property, and shall remain in 
undisputed possession thereof, “putra poutradi 
krame.’” “8, If the death of my wife should take 
place before my daughters daughter arrives at 
majority and bears a son, then the whole of the 


ostate shall remain in charge of the Court of Ward 
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until she arrives at majority and bears a son.” “9. If 
my daughter's danzhter should be barren or a sonless. 
widow, or if she should be otherwise disqualified, she 
shall not become entitled to my property, but shall 
receive au allowance of R300 per mensem for her 
life." “20. И no son or daughter should be born to 
me, and if my daughter's daughter should die before 
she bears n, or if she should be barren or become 
в souless widow, or be otherwise disqualified, then 
whole of шу properties shall pass into the hands 
of the Government." The will further directed the 
use of the money by the Goverument in that eit, 
for certain charitable purposes. In an admi 
tion-suit brought by the Secretary of State in Сошей 
against the testator’s brother, wife, and grand- 
daughter, for kw. carry ing out of the trusts of the will, 
—Held that cl. stood alone, would coufer 
m nboolute estate 
death of the widow; that the disqualifications in 
cl. 9 must come into operation, if at all, at or 
before the death of the widow; and that it was un- 
necessary to decide whether, if they had been condi- 
tions subsequent, they would or would not have been 
iu violation of Hindu luw; that cl. 20 was sup- 
plementary to cl. 9, and that by it the gift over 
to the Government was to take effect, if at all, im- 
mediately upon the widow’s death in the event of the 
grand-daughter dying before her without having 
borne a son, or in the event of the grand-daughter 
being disqualified at the date of such death, One 
possible event not having been provided for by the 
Vill, ror, that of the grait danghtir. prolcosaing 
the widow, having borne a son, their Lordships did 
not decide what would happen on the occurrence of 
that event. The rights of в son yet unborn would 
not, in the case supposed, be affected by any judg- 
ment in these proceedings. Lady Langdale v. 
Briggs, 8 De Gez., M.and G., 391, as explained in 
the Tagore case, 9 В. L. Ro 877, approved, RAM- 
LALL MOOKERJEE v. SECRETARY OF STATE FOR 
INDIA іх COUNCIL 
[L L. R., 7 Calc., 304 : 10 C. L. R., 349 
L. R., 8 I. A., 46 


“Malik,” Meaning of, as 


6 
applied to female legatees—Contingent bequest” 


tate—Succession Act (X 
and 125 — Direction against ali 
А Hindu survivor of two brothers in a joint 
family under the Mitakshara law died, leaving a 
widow and two dagghters, в brother's widow, and 
tiree daughters of his brother, In his will it was 
provided (inter alid) that his daughters and brothers’ 
daughters “shall be maliks and come in possession 
in equal shares of all the moveable and immoveable 
properties.” It was also provided that in the event 
of any of the daughters of the testator or of his 
brother dying childless, her share “shall devolve in 
equal shares on the surviving daughters, but such 
share shall have no connection with her husband's 
family.” The will made в further provision that 
the daughters “shall not have on avy account the 
right to sell or alienate their shares.” Held (1) the 
expression maliks ordinarily implics an absolute gilt, 
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and there is no authority for introducing into the 
will the idea that в female ought not to obtain any- 
thing beyond an estate for ber lifetime. (2) Having 
regard to в. lll of the Indian Succession Act 
(applicable under the Hindu Wills Act, 1870) and 
the Privy Council case of Norendra Nath Sircar 
у. Kamalhisini Dasi, І. L. Ry 23 Cale, 563, the 
provision of survivorship applied only to the case 
of daughter dying during the lifetime of the 
testator, aud did not take cffect in the preseut case, 
the daughter whose share was in question having died 
several after the testator’s death. (3) As to 
the direction against alienation, в. 125 of the Indian 
Succession Act provides for в case like this, aud the 
daughters receive their shares as if there was no such 
direction. (4) The will was uot open tothe construc- 
tion that there was a life-cstate only conferred by it 
gn the daughters, Lata Bausewan Lai e. Dax 
Kom . - LLB, 24 Calo., 406 


68. * Malik”—Power to widow to 
adopt а son- Absolute estate.—N had two wives, 
one of whom died in his lifetime, leaving в daughter 
(the plaintiff) and А, who survived him, the т. ег 
of another daughter (the defendant) № died, 
having, in February 1844, made his will, which 
contained the following passage: “Whatever I 
have of moveable and immoveable property, my wife 
is the malik thereof: she will pay whatever debts 
there exist and receive whatever dues there are 
receivable; and I have given commandment (permis 
sion) to my wife to adopt а sou. When the adopted 
son attains his age, he will become the malik of the 
whole of my property and will p 
and tarpan of my father and father 
in the event of any god or evil befalling the aid 
adopted son, she will again adopt а son. . 
upon the adopted son attaining his age, he will e 
come ‘the malik’ of the whole of the property.” 
К, who survived the testator, did not adopt, but 
took possession of the property and remained in 
possession till she died in 1876; and after her death 
the testator’s children held the properties in equal 
shares, with the exception of a house, which the 
defendant had taken sole possession of. The plaintiff 
brought this suit for partition, and for an account 
of that part of the property which had been iz sole 
possession of the defendant. The defendant 
contended that her mother took au absolute estate 
under the will, and that she as ber heir was eutitled 
to the whole estate. Held that the use of the word 
“malik " as applied to the widow did not necessurily 
mean that she should take an absolute estate, and 
that the directions in the will to adopt, and 
that the adopted son should become malik, rather 
indicated an intention ou the part of the testator that 
the widow should only take в limited estate, and 
that the word “malik” as applied to the widow 
could not therefore be interpreted as giving her 
a larger interest. Рохсноомоху  DOBSEE є. 
TROYLUCKO MOHINEY DOSSEE 

[L L. R., 10 Calc., 842 


69. Disposition to widow as 
“malikatwa”—-Dayathuga law.— К,ь Hindu, died 
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without ise leaving him survi 
having made and published his will wh 
stated, «1 appoint my wife B to the паана 
cr my demise as exercised by myself in respect 
of the family dvwellingehonse 
apparel, utensils, ete, whatever there is in respect 
of all the property aforesaid” upon the death 
of А took possession of his properties. Upon 4’s death 
aimed to be As nearest of kin, 
suit contending that the words of the 
will only conveyed a life-cstate to his widow 
that after her death they were entitled to А 
pertics. ‘The defendant, who claimed to be В 
nearest of kin, contended that the words of the will 
gave В an absolute estate in A’s properties, and 
that he was entitled to the whole estate, еа 
that the intention of the testator was to give his 
widow B an absolute heritable and alienable estate 
in his properties, RAJNARAIN  BHADOORY r. 
Авиотози Соскеньотту .I. L. R., 27 Cale, 44 


and оп appeal (affirming the above decision) 
KRAJNARAIN Buavval v. KATYAYANI DAnkR 

. L. R., 27 Calc., 649 

4 C. W. N., 337 


70. — — —- Tostamentary bequest con- 
tained in wajib-ul-arz —Derise hy а Hindu in 
Jarvur of a female— Presumption as to intention 
‘of testator concerning the estate tu be taken by the 
derisee.—One М R, п separated Hindu, died in 1882, 
Jeaving him surviving two damchters and а dauzhter: 

S, the widow of à pre-decensed son. During 
his lifetime 7 R had caused to be recorded iu the 
wajib-ularz of two villages; D and A, owned 
by him—* S, wife of my son 5 №, shall be regarded 
as owner after my death," In the wajib-ul-arz 
of a third village the following entry was recorded— 
“After my death G, the adopted son, and 5, the | 
wife of S R, shall have a right to the property.” 
Subsequently to the death of М А, the nature of the 
estate taken by А in the vi D and A came 
before a Court of law, and > did not challenge tho 
deerce which was then passed declaring her interest 
to he only a life-cstate, Лела that, under the above 
пеев, and having regard to the sentimente 
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that “just as I am the owner so she is to be 
the owner,” but there were no words of inherit. 
ance used, nor did he directly give his wife any 
power of disposition over the property. Held that 
she took only a life-interest in the property. The 
Courts have always leaned agninst such & construc- 
tion of the will of a Hindu testator as would give to 
tho widow unqualified control over his property. 
Навиль PRANLAL е, ВАТ REWA 

[L L. R., 21 Bom., 376 


72. —  — Devise to widow—Widow’s 
estate—Stridhan.—One D, a separated  sonless 
Hindu, made a will in favour of his wife, of which 
the material clause was as follows:—“ After my 
death the sid Musammat 9 * 9 is to be the person 
in pessession and ownership in place of me, the 
executant, of all the чова property aforesaid by 

:ht of this will" D died, leaving a widow and 
tighter who was married to one J. The widow 
obtained possession of the property comprised in 
the will on the death of D. The daughter died 
in the lifetime of the widow, who thereupon made 
в will leaving the property which had come to 
her from D to J. On the death of the widow, 
persons alleging themselves to be the nearest. 
ners to D claimed the property. Held that 
on the wording of the will and having regard to 
the surrounding circumstances of the case, the 
testator having no near male heirs, and the plaintiffs, 
if reversioncrs at all, being remote reversioners, 
the intention of the testator D was to leave the 
property in question to his widow as her stridhan, to 
descend to her heirs. Koonjbehari Dhur v. Prem- 


| chand Dutt, Т. L. Ry 5 Calc., 684, dissented from. 


amongst Hindus ou the subject of the : 


devolution of immovenble property upon females, the | 


devise of the villazes D and A must be taken to 
convey an estate for life only and not the absolute 
ownership in the villages, Soorjeemoney Dossee 
у, Denobundhoo Mullick, 6 Moore's 1. A., 526, and 
Mahomed Shumsvol Huta v. ewukram, L. В. 2 
1.4.7: 14 B. L. К. 22%, referred to. Hira Hai 
v. Lakshmi Bai, I. І. R, 11 Bom. 
Behari Dhur v. Prem Chand Dult, 


1. L. Ry 


3, and Koon) | Gonor intends to act in accordance with the ordinary 


5 Cale., 654, considered. MATHURA DAS г. BHIRHAN + 


Man. . . 


т. ———— Bequest to widow—* Take 
possession of and enjoy as owner?’ Lifeestate— 
Qualified power uf control of Hindu widow. 
Where lu by his will directed that after hi 
death his wife was to “take possession of and enjoy 
шу property,” aud in another passage declared 


LL.R,10 ALL, 16 


Mahomed Shumsool Huda v. Shewukram, І. В» 
21. A, 7: 14 B. І. В. 226, and Hira Bai 
Lakshmi Bai, I. L. R., 11 Bom., 573, distinguished, 
JANKI c. BHAIRON . LL R, 19 All, 133 

73. —— —— Disposition in favour of a 
widow and an adopted son— Nature and extent 
of widows interest thereunder,—By his will в 
Hindu testator, after providing for various bequests, 
dealt with the residue of his estate as follows: “Му 
daughter-in-law and grand-daughtors shall receive 
half of my whole estate, and my wife and my adopted 
son shall receive the other half.” On the question 
as to what was the nature and extent of the interest 
to which the testator’s widow was entitled there- 
under,—Held that, having regard to the rule of 
construction which has been gepentedly applied to 
fts by Hindus in favour of their wives, the inten- 
tion of the testator was not that his wife should take 
an ов ие estate. The supposition is that в Hindu 


notions and wishes of Hindus regarding the devolution 
and enjoyment of property among the members of 

it was competent for the testator 
fo in such a way that she should 
have absolute control over the property given her, 


, that is not the provision which the Hindu law 


makes for a widow. The language of the will was 
not inconsistent with an intention ou the part of 
the testator that the воп, with his adoptive mother, 
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should take a moiety with the incidents attaching 
to property held by an undivided family. Upon the 
true construction of the will, therefore, the widow 
was not intended to take any other estate than she 
would have taken if there had been an intestacy. 
ВЕВНАТТА r. Naasona L L, R., 22 Mad., 357 


74. -- — —— Bequest to widows—Derise 

immoveable property — Life-interesi— Succession 
Act (X of 1865), s. 82—Hindu Wille Act (XXI 
of 1870), а. 8— Gift over.—A Hindu testator gave a 
twelve-anna share of his property to his two wives 
by cl. 2 of his will, which was as follows: “My first 
and second wives shall together be entitled to twelve 


annas of all the properties left by me, and D and | 


R, sons of my father’s sister’s son R М С, deceased, 
who have been living in commensality from the 
time of my predecessor, shall be entitled to a four- 
‘anna share in equal shares, according to the following 
rules" Cl. 4 was as) follows: “If there should 
be any dispute or disagreement between my two 
wives, or if there being any disagreement between 
either or both of them and the executors abovenamed, 
the or they live in my family dwelling-house, or 
according to the rules of Hindu religion in some holy 
place, maintaining a good character, then each of 
them shall receive a monthly allowance of R10 for 
maintenance, but if otherwise, she shall be entirely 
deprived of her right." СІ. 9 provided that no 
person of the family of the fathers of his two wivos. 
‘should be able to exercise any control over the money 
and property left by the testator, Cl. 5 provided 
for the education of tho testator’s sister’s воп. The 
gift over was to the effect that anyone acting con- 
to the terms of the will should be deprived of 
his interest which should, in due course, devolve 
on the other heirs, It was found on the evidence 
that forfeiture under cl. 4 of the will bad been 
incurred by the defendant B, the younger widow 
of the testator, by reason of her having broken 
the condition relating to residence. Held that в, 82 
of the Indian Succession Act (X of 1865), which 
enacts that “where property is bequeathed to any 
person, he is entitled to the whole interest of tho 
testator therein, unless it appears from the will 
that only в restricted interest was intended for 
him,” applied to the case. Held also that the will 
gave only в restricted interest to the widows, and 
that cl. 2 of the will should be construed as giving to 
the widows as joint tenants a life-interest in в 
twelve-anna share of the estate with the right of 
survivorship. ‘The clause in the will as to residence 
was validand binding. Held, further, that the plain- 
tiff, the son of testator’s sister, who was in existence 
at the date of tho testator’s death, and who was tho 
next reversionary heir after his widows, was entitled 
to take under the gift over, and not the heirs to 
the stridhan of P, the elder widow of the testator. 
Buopa TARINI DEBYA v. PrARY LALL SANYAL 


[L L. R., 24 Calc., 646 

1C. W. N., 578 

75. ——— Bequest to daughters— 
Life-estate—A Hindu testator died leaving threo 


daughters. By his will he gave certain property 
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in equal shares to his younger daughters and their 
descendants and disposed of the rest for the benefit 
of his elder daughter S and her son В as follows: 
“All the remaining rent should be collected by S and 
her son R; they shall, when necessary, let the land 
to other tenants and have it cultivated, and В shall 
Pay tho assessment and, subject to the directions 
of his mother, shall enjoy the land and shall not in 
any way alienate the property.” R predeceased 
S. Held that the testator’s daughter took а life. 
estate with remainder to her son, and that on her 
death the property passed to the heirs of the son. 
Siva Rav г. Vira BHATTA 

(I. L. R., 21 Mad., 425 


76. —— —— Gift to daughter — Absolute. 
estate—Daughters? estate—A Hindu by will be- 
queathed to his daughters his separate property to 
be enjoyed by them “as they pleased.” Held that 
the daughters took an absolute estate. KAMARAZU e. 
VENKATARATNAM L L. R., 20 Mad., 293 


Bequest to daughters - 
ift on condition—Meaning of the words 
“have issue.” —The testator, after providing that his 
two daughters should after their marriage remain in 
his family, taking the income of his property without 
dividing it, and that, if they should disagree, the 
income only should be shared between them, added 
the following: « If both the said daughters shall have 
issue, they shall divide the said propertics equally. 
‘Those who have по issue shall, as aforesaid, enjoy the 
income for their lives, and those who have issue shall. 
enjoy the whole property.” Held to be the applicable 
principle that where the language of a will is clear and 
consistent, it shall receive ite literal construction 
unless there is something in the will itself to suggest 
a departure from it. Accordingly, the true construc 
tion was that the birth of issue was the event on 
which the absolute gift of а half share to either 
daughter was to take effect ; and that there was no 
reason” for construing the words “have issue” to 
mean “leave issue.” Therefore, under the will, one 
of the daughters, whose only issue died before her, 
took heritable share, and that share did not go over 
on her death to her surviving sister who had children, 
GunUsANI PILLAI ©. SIVAKAMI AMMAL 
[L L. В, 18 Маа, 347 
L. R., 22 I. A, 119 


18. ——— Gift to sons—Life-estat. 
Gift of residue— Meaning of words “hare issus 
sons.”—A Hindu died g a widow (N) and two 
sons (Damodar and Dayabhai), and a grandson X, the 
son of Dayabhai. Damodar had had two sons born to 
him in the testator’s lifetime, but both had died in 
infancy and before the date of the will. This fact 
was not known at the hearing of the suit or of the 
appeal to any of the counsel appearing in the case, 
and was only disclosed after the first judgment of the 
Appeal Court had been delivered. By his will, dated 
1885, the testator disposed of certain dwelling-houses 
which belonged to him and of the residue of his estate 
as follows: “8, I have given the houses to my wife 
N for her toenjoy the income thereof. . . . In 
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the event of the decease of my wife, №, my sons, 
Damodar and Dayabhai, may take in equal shares, half 
and half, the income that may be received, and may 
enjoy and may expend and may make donations 
for religions and charitable purposes, and thc 
heirs ulso of both these my sons may always take 
the income from time to time, and may divide and 
take the income. To the same no one has any 
claim or title" «13. Afterwards giving to ай 
what is written in this will, all the residue of the 
tate (iskamat), the whele of it should be di- 
vided and taken in equal shares by my sons, Damo- 
дагав and Dayabhai eee e TT 
on the death of the two sons (kaza razae), he who 
may have issue sons that issue is in every way 
the heir of his father's property, and if in the lifetime 
of the two above-mentioned sons one should not have 
isme sons, then, on his death, if my other son should 
be alive, he should get all the estate, cash and what- 
ever else there may be, in that no son can raise а 
dispute > pe As to the rest, 
whichever son of mine may survive (hayatimo hoe) 
should get all that is given by me, and should there 
be no survivorship of that child, and should he have 
а son or sons, then he (or they) should get all, 
according to what is written above; in that no 
one can raise an objection.” Held (confirming 
Canpy, J.) that under cl. 8 Damodar and 
Dayabhai took only в life-intercst in the house as 
tenants-in-eommon, and that the ulterior interest 
therein, not being validly disposed of, fell into the 
residue. Held also (varying the decree of CANDY, 
J.) that Damodar and Dayabhai each took a life- 
estate in а moiety of the residuary estate, and that, if 
Damodar dicd without leaving в son, his moiety 
would devolve upon Dayabhai, or, if he were dead, 
upon his son К (if then living), and if Dayabhai 
would die without leaving son, his moiety would 
devolve проп Damodar if then living. DAMODARDAS 
TAPIDAS г. ПАХАВНАТ TAPIDAS 

[L L. В., 21 Bom., 1 


79. — —— Beneficial interest in sur- 
plus—Prohibition of alienation.—A Hindu lady 
Jeft by will to her sons lands belonging to her to sup- 
port the daily worship of an idol, and defray tbe ex- 
penses of certain other religious ceremonies, with a 
provision that, in the event of there being a surplus 
after these uses had been satisfied out of the revenue 
of the said landa, such surplus should be applied to 
the support of the family. Held that this provision 
amounted to в bequest of the surplus to the members 
of the joint family for their own use and benefit, and 
that each of the sous of the testatrix took a share in 
the property, which, after satisfying the religions and 
ceremonial trusts, might be considerable, and could 
not be presumed to be valueless. Held also that 
directions given by the testatrix in her will to the 
effect that her heirs should have no power of gift or 
sale over the property bequeathed, and that it should 
not be attached or sold on account of their debts, 
being inconsistent with the interest actually given, 
were wholly beyond her power, and must be rejected 
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as having nooperation. ASHUTOSH DUTT v. DOORGA 
CHURN CHATTERJER 

[L L. R., 5 Cale, 438: 5 C. L. R., 296 

L. R, 6 ТА. 182 


80. — --— Direction in will operati 
ав gift—Power to adopt conferred on ped 
widow determined on estute resting in his sows 
widow—Gift of beneficial interest.—The following 
points were ruled in construing the will of a Hindu 
testator: (а) а direction to make over the estate to 
the son when he came of age is equivalent to a gift 
to him to take effect at that time ; (^) a provision to 
meet the contingency “if my son dies,” in order to be 

nt with an absolute gift on his attaining 
majority, must mean if my son dies during minority ; 
(c) dakildar, though ordinarily meaning “ occupant,” 
must be construed in reference to the context and held 
to mean possessor or manager, though without bene- 
ficial interest. Held that the testator’s widow took 
no power to adopt under the will in the event which 
happened, eiz., of bis estate having vested in his son 
and afterwards in the] son's widow. Thayammal v. 
Venkatarama Aiyan, Г. Е. 14 I. 4,67 : I. L. Ra 
10 Mad., 305, followed. TARACHURN CHATTERSI r. 
Зовави Cuunper Моокквл І. R., 16 L A., 166 
[L L. R., 17 Calc, 122 


81. ——-— Executor and residuary 
legatee, Powers of, to alienate when there 
is restriction against alienation in will.—D, 
residuary legatee under a will, which provided that 
he should not be competent to alienate the properties 
he took under it, having obtained an order for grant 
of probate in favour, sold certain properties 
covered by the will to J. In execution of a decree 
passed against D in his personal capacity, the proper- 
ties were attached, and J preferred a claim on the 
ground of his purchase. The claim was allowed and 
the properties were released from attachment. In а 
suit brought by the deeree-holder for a declaration 
that the properties were liable to be sold in execution 
of his decree, it was held that the position of D 
under the will being not mercly that of an executor, 
but thet of a residuary legatee as well, and the restric- 
tions imposed upon D by the will invalid under the 
ruling in Ashutosh Dutt v. Doorga Churn Chatterjee, 
І.І. В. 5 Calc., 438: L. В. 6 I. А., 182, D had 
power to make the alienation in favour of J. JAGO- 
BANDHU DRY PODDAR г. Dwaurka NATH ADDYA 

[L L. R., 93 Calo., 446 


82. — — — Devise of lands to brother 
to be enjoyed jointly with the testator's 
widow—Power of alienation during widow's life- 
time.—A testator by his will directed that his lands 
should be enjoyed by his brother from generation to 
generation and for ever, with power to alienate thesame 
by sale, gift or otherwise, but that he should enjoy 
them jointly with the testator’s wife. Upon ite being 
contended that the provision in favour of the wife 
merely conferred upon her, or recognized, a right to 
maintenance and that the power of the brother to 
alicnate was as extensive during the life of the widow 
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as after her death,— Held that on the true construc- 
tion of the will the testator did not intend the brother 
to have any power of alienation during the widow's 
lifetime. PmRIYA AYAL v. NABAYANA PADAYACHI 
[L L. R., 28 Mad, 256 
89. — ——- Bequest to widow “on 
account of maintenance" —Gift fo wid ow of 
immoveable property— Widow's power of alienation. 
ТА Hindu testator, leaving в grandson by adoption 
him surviving, besides certain moveable property, 
‘bequeathed to his wife T ^ house “on account of her 
intenance.” Held, confirming the decision of 
the Court below, that though it was competent to 
testator by apt language to clothe his widow with a 
power of alienation, yet in the absence of such words, 
regard being had to the surrounding circumstances 
and to the ideas which Hindus have regarding the 
interest ordinarily enjoyed by women in immoveable 
property, it must be presumed that testator only 
meant to bequeath а life-interest. Held also 
that the heir-at-law was not liable to make good 
moneys expended on the premises by one holding 
under the widow with knowledge of the contents 
of the will. Nuxwu Mean о, KBISHNASAMI 
(I. L. R., 14 Mad, 274 


(с) ADOPTION. 


84. —————— Adoption directed by will 
— Bequest. of property by will to the boy named for 
adoption by testator—Conditional gift on adoption 
—Conditione proposed by natural father before 
consenting to gire his son in adoplion—@ T, a 
Hindu of the Bhatia caste, died on the 6th September 
1867, baving by ‘his will, dated the same day, 
directed that, in case no воп was born to him, his 
widow S (the plaintiff) should adopt the son of bis 
nephew, who was to be “made his adopted son.” 
The following wasthe material part ofthe will: “15. 
During my "fetiimo, or subsequently to my decease, 
should a child (begotten) by me not be born of the 
womb of my wife 5, then I direct and order and 
appoint as follows: There is my nephew D. He 
has now one son to whom be has not as yet given 
в паше. My wife S is to take that son in adoption 
after my decease, and he is to be made my adopted 
son, And after what is mentioned in (this) my 
testamentary writing has been done accordingly, 
1 give (him) as an inheritance all the residue of my 
property left at the time, and I appoint him as 
my heir, This lad is to perpetuate (my! own name 
as (if he were) the воп of my loins, and (he) is to pay 
as much respect to my wife S as (if she were)his own 
mother ; and agreeably to her directions he is to act 
righteously. And my wife is to have this lad married 
as (though he were her) own son, and upon his 
о, 820,000 are to be expended out of my 
property. And during the lifetime of my wife, 
should this lad die without coming of age, then m: 
wife is duly to take in adoption such other (ог second) 
son of D as may be (living) at the time, and he is 
duly to be treated as my воп. (АШ) are duly to 
act towards him, in all respects agreeably to what is 
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written above, and he is to obey my wife S. If by 
the will of Providence it should so happen that thero 
may be no other son of D, then I appoint my nephew 
D us theheirof my property. Andto him I give asan 
inheritance all the residue of my property left at the 
time. (It is given) in the following manner. 
1870 this suit was filed by the plaintiffs (the wi 
executrix of testator) for the purpose of having the will 
construed. The plaintiff (infer alid) complained 
that the defendant D had refused to give his infant 
son in adoption to the plaintiff, and had named him 
S D and had no other son. In his written statement 
filed in 1871, the defendant D denied that he had 
refused to give his seid son in adoption. Ina subse- 
quent written statement filed on the 4th March 1872, 
he informed the Court that a second son (№) had 
since been born to him, and he submitted to the 
Court what were tho rights snd interest of such 
sons under the will A decree was made in the 
suit in March 1872. In Jaunary 1878, the plaintiff 
presented в petition to the Court, stating that S D, 
having been born on the 29th April 1867, was of the 
age of ten years and nine mouths ; that, according to 
the custom of tho testator’s caste, the period during 
which he could be adopted would terminate on his 
attaining the'age of eleven years, viz.,in April 1878; 
that sho was ready and willing to adopt him and 
had offered to do во, but that his father (the first 
defendant) had refused to give him in adoption. She 
prayed (infer alid) that it might be declared that in 
the event of the first defendant failing to give the 
said S D in adoption, the first defendant and his two 
sons took no benefit under the ssid will. The first 
defendant filed в counter petition in which he stated 

illing to give his son S D to be 
adopted by the plaintiff on certain conditions, but that 
she bad refused to consent to them, or to anything 
which would in the least interfere with her authority as 
a mother over the boy when adopted. He stated that 
the plaintiff was an adherent of а sect which held 
certain pernicions and immoral doctrines to which he 
was much opposed, and which had been abhorred 
by the testator; and that unless certain conditions, 
which he suggested, were imposed upon the plaintiff, 
the moral character of his son, if adopted, would 
be in danger of fatal injury. Held that the infant 
sons of the first defendant took nothing under the 
will unless adopted. Held also that the plaintiff 
was under no obligation to take the infant S D in 
adoption on the conditions proposed by the first 
defendant, his natural father. SHAMAVAHOO г. 
DwARKADAS Vasani . L L. R., 13 Bom., 202 


85. ———— Adoption directed to be 
made not by testator’s widow, but by the 
widow of his deceased son— Adoption of 
testator s nephew directed by will — Bequest of pro- 

erty to such nephew Persona. designata. —A, a 
Finda testator, x will, dated the day before his 
death, declared that it was his wish to adopt his 
nephew К as his son, but that, if he should be unable 
to do so in his lifetime, his daughter-in-law, L (the 
widow of в deceased son И), was “to take the 
said Kin adoption," His will then continued: “ His 
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adoption ceremony is to be performed. My property, 
Which may remain па a residue after all the things 
mentioned in my will have been done, I give to this 
Jad aa his inheritance. and I appoint him as my heir.” 
А subsequent clanse of the will directed as follows :— 
^n the twenty-cighth clause above it has been 
directed (that n son) shonld he adopted. Іа accord- 
ance therewith, after the said К shall have been 
adopted, should he die without (leaving) any deseen- 
Gants, then Choru L is duly to adopt, ont of my 
father 7 A's descendants, any lad who may be found 
ft. And if the said Z should not be living at that 
time, then (any) Ind (begotten) of the loins of my 
father, J A, who may appear to my exeentors to be 
At, is duly to be appointed my heir. And to him my 
property as mentioned above is duly to be given in 
fnheritance. And his adoption ceremot to be 
performed. Апа the outlays on the oceasion of his 
Tiarriage also are duly to he made ав written above.” 
Held that the direction by the testator to his 
daughter-in-law to adopt a son was a direction to her 
to adopt a son to herself and her deceased husband and 
not to adopt a son to the testator; the former being 
the only adoption which she was by Hindu law 
competent to perform, Held also that, unless K was 
adopted as directed by the will, he was not entitled 
to the testator’ property. His adoption was a condi- 
tion precedent to his inheritance. KARSANDAS 
Narma r. ТАРКАТАНО . L L. В, 12 Bom. 185 


Held on appeal that adoption was a condition 
precedent, and that the boy not having been adopted 
fould not take under the will. Birestoar Mukerji v. 
Ardha Chunder Roy, L. R., 18 І. Ay 101: I. І. 
Я, 19 Cale, 452, distinguished. Shamarahoo v. 
Dwarkadas Vasanji, I. І. Ry 12 Вот, 202, 
МАрлоуулт v. KARSANDAS 
Namma L L. R., 20 Bom., 718 


On appeal to the Privy Conneil.— Held, affirming 
the decree of the High Court. that the adoption was à 
condition precedent, and that the boy, not having been 
adopted, could not take under the will, КАВАМВТ 


Mapzows1 г. KARSANDAS NATHA 
(I. L. R., 93 Bom., 271 


86. ——.—- Gift to person as an 
“adopted son," though not actually 80— 
Gift, whether conditional—Persona. designata.— 
Where a testator recited in his will that he had been 
Kecping a minor as his adopted son, and thereby gave 
properties to him absolutely, describinz him as adopted 
воп, — Held that by the true construction of the will 
the gift was not conditional upon adoption having 
been effected, SUBBARAYER е, SUBBAMMAL 

[L. R., 97 L А. 169 
4 C. W. N., 805 


87. Omission or refusal to 
adopt — Widow with authority to adopt.—A Hindu 
will contained the following clause: 4I giveout of 
my two-anna share of the whole of my personal 
estates 97,009 to my mother (one of the defendants), 
and 85,000 to my wife (the plaintiff). Besides the 
two-anna share of the wealth in ready money and 
lauded property which remains, yon my brother will 


followed. KARAMST 
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kéop under your own charge; you areat present malik 
of the whole of the property ; as master and manager 
of the entire property, you will perform all acts, you 
will cause one of your sons to be received in adop- 
tion.” The brother died kaving a will, by which he 
committed to his wife and mother the charge of his 
own property and that of his brother, and also the 
duty of giving his son in adoption tohis brother. The 
defendante,—riz., his wife and moather,—proved the 
will and took possession of the property. The plain. 
tiff omitted to adopt. Her husband died in 1851, and 
tho suit was brought in 1807. eld that the plain- 
tiff, notwithstanding her omission to adopt, succeeded 
to her bushand’s estate fora Hindu widow's interest 
therein. Held by Peacock, C.J and MARKBY, 
J., that the estate descended to the widow, plaintiff, 
subject to the two legacies; and that she did not 
forfeit it even if she refused to adopt. PRASANNA- 
SAI Dast v. Kapawornt DASI, 

[3 B. L. R., O. C., 85 


Double adoption — Gift to 
sons by implication as derisees—Intention—Per- 
sona designata.—N C 6, Hindu, died without 
issue, leaving a widow (the plaintiff). He left a will 
by which he gave a conditional power of adoption in 
the following words: “ My wife is supposed to be 
pregnant with child ; if her conception be true, and 
she be delivered of a male child, then there shall be 
no necessity for the adoption of children as mentioned 
below, but if a daughter be born, she will in that 
‘ease adopt the twain mentioned below, and wiatever 
property there shall exist consisting of moveables 
and immovenbles, ete, my executors shall divide 
into three equal shares, and give the ваше to the 
daughter and adopted sons on their attaining the 
age of majority and if а son be born and happen to 
die before attaining majority, in that саве she shall 
adopt the sons of my sisters mentioned below, and for 
that purpose I give her, that is to say my wife, per- 
mission that she, that is my said wife, shall, in con- 
formity with our shastras, adopt the illustrious S, 
the third son of R С, and О C, the youngest воп of 
S G, an inhabitant of Autpoore—that is to say, the 
two sons of my two uterine sisters, in doing which 
there shall be no deviation. Should my wife not 
adopt the children after my decease, then the execu- 
tors named hereinafter shall, according to this will 
aud in pursuance of the permission given by me, 
cause the said two children to be received in adoption. 
If any of the said adopted sons depart this life before 
attaining the age of majority, then one of the uterine 
brothers of the deceased adopted son shall be received 
in adoption according to law in the room of deceased 
adopted son,” ote. The plaintiff did not give birth to 
either son or daughter, nor did she adopt cither of the 
persons indicated by the will. S died in 1805, and 
O C was living at the date of the suit and was of 
age. Held that, whether the two persons indicated 
could or could not be legally adopted as pointed out 
by the will according to Hindu law, there wasa gift 
to them as devisees by implication. Doss MONEY 
Dosszg е. Рвовохомотв Dossre 

[2 Ind Jur., N. 8., 18 
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89, Gift—Condition 
precedent — Persona designata.—Assuming that 
the testator, in using the words, * According to our 
shastras, the said two adopted sons will perform our 
obsequies, and shall become successors of our ances 
tral and self-acquired property.” intended to make a 
substantive gift to named individuals,— Held that 
the gift is inoperative if the individuals do not fulfil 
the character of adopted sons. Stppzssory DOSSEE 
=. DOORGACHURN SETT 

[3 Ind. Jur., N. 8, 92 : Bourke, О. C., 360 


90. — — — — — — Testamentary 
ift— Intention— Subsequently adopted son—Res 
Judicata—Pending administration suit— Persona 
designata.—P, в Hindu inhabitant of Caleutta, of 
the Sudra caste, having two wives,— Af, tho elder 
wife, and N, the younger,—but no issue by either 
of them, adopted two sons, the plaintiff and S. Thi 
double adoption took place on one and the same 
occasion, but the plaintiff went through the necessary 
ceremonies in point of time before S P gave the 
plaintif in adoption to his wife JM, and S to his 
wife N. P afterwards died, leaving 37 N, the plain- 
tiff, and S, and leaving property and a will, in 
which he ssid: * Having adopted two sons, I have 
given my elder son to my elder wife to bring him up, 
and they both aro respectively nurturing the two 
sons, as sons born of their own womb, For tho pur- 
Pose of protecting and preserving the property after 
my deceaso, I appoint my elder uterine brother A 
executor, and my said two wives, M and М, cxccu- 
trixes. If either of these my two sons depart this 
life without issue (which God forbid! рт inet 
either of my wives whose foster son shall have died 
to take another son in adoption pursuant to this 
my direction, and having done so, should a similar 
misfortune happen, she shall have the option of adopt- 
ing other sons in succession, and that son shall inherit 
the share of my deceased son, Further, besides one- 
half share of the moveable and immoveable properties 
of which I am possessed jointly with my clder uterine 
brother, whatever, ee, belonging to те in my 
separate, etc., account, my said executor and cxecu- 
trixes shall become possessed of tho whole after my 
decease, and shall recover my dues and pay tho under- 
mentioned legacies, etc, etc. Afterwards, when my 
adopted sons shall have attained their ages of majority, 
my executor and exceutrixcs shall account for and 
give them their shares on their becoming of age. 
If they continue to be unanimous, well and good ; 
if not, they may divide and receive their respective 
shares of the property and live separate as to food, 
ete., cte.” The executor and two exccutrixes proved the 
will. Afterwards S died an infant and unmarried, 
and thereupon №, his mother in adoption, assuming 
to act under the will, adopted the defendant O in 
his place, the other son, the present plaintiff, still 
living. The plaintiff and О afterwards, while still 
infants, fled a bill by their next friend against P's 
executor and executrixes for the administration of 
the estate, М afterwards died before the present 
suit which was brought by tho plaintiff against Af, 
the surviving wife, and O, praying that the plaintiff 
то п 
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might be declared the only son and heir of Р, and 
that an account might be decreed against the defen- 
dents. Held by the Court below and the Court of 
appeal that there was a clear designation of the 
plaintiff and S, and of O, the subsequently-adopted 
son, to enable them to take under the will. Held 
also by both Courts that the administration suit was 
по bar to the present suit, And held by TREVOR, 
J., dissenting from the restof the Court on the 
appeal, that the instrument executed by P was 
partly a will and partly a permission to adopt ; that 
as to the first partofthe instrument, there was suffi- 
cient designation of the persons as held by the rest 
of the Court ; and as to the second part, that it was 
condition precedent to any one taking under that 
permission that he should be a validly adopted son 
according to the Hindu law, MoxzMOTHANATE Day 
v. ONoTHANATH DAY 3 Ind. Jur, М. 8,24 

8, С. in Court below . . Bourke, О. C.; 189. 

91, — — — — — GR by impli- 
cation—Persona designata—Power to adopt.— 
A Hindu testator died, leaving & widow, and leaving 
also a will, which contained the following. clause :— 
«Му wife is supposed to be pregnant with child; if a 
daughter be born, she will in that case adopt the 
twain mentioned below (the plaintiff and one S G) ; 
and whatever property there shall exist, consisting of 
moveable and immoveable, my cxecutors shall divide 
into three equal shares, and give the same to the 
daughter and adopted sonson their attaining the age of 
majority.” 5 G died ; no child was borne by the widow. 
‘The plaintiff, haying attained his majority, brought a 
suit for declaration of his title, alleging that he had 
been duly adopted under the will ; but that, whether he 
had been adopted or not, he was entitled under the will 
to n share in the moveable and immoveable property 
of the testator. No valid adoption took place. Held 
that there was no gift by implication to the plaintiff. 
The testator only intended him and 8 G to tal 
under the will in the event of their bei 
Dossmoney Dossee v. Prossonomoye Doi 
Jur, N. S. 18, not followed,  AnHAI CHARAN 
Grosz ©, DASMANI DASI . . 6BL EB, 623 


92. — — —— Persona designata—Bequest 
to person not holding character supposed by testa- 
for.—Plaintiff sed as the widow of an adopted son 
for the property of the adoptive father, aud also on 
the ground that the adopted son was the devisce of 
the adoptive father. The Civil Judge decided that 
the adoption of the plaintiff's husband was invalid 
according to Hindu law, and that the devise, having 
been made to the plainti husband as adopted son, 
was invalid. Held (reversing the decision of the 
Civil Judge) that as the language of the testator 
sufficiently indicated the person who was to be the 
object of his bounty, the person so indicated was 
entitled to take, although the testator conceived him 
to possess a character which in point of law could not 
be sustained. Javan BHAI v. Jrvu Baar 

[2 Mad., 469 


ӨЗ. —— Son about to 
be adopted— Adoption,— Where in a will there was 


6n 
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a clear indication of the testator's intention before 
making an adoption to give tho greater part of his 
property to the boy whom he was about to adopt, 
and the bequest was by name to the latter, who wat 
not sclected as being the adopted son, but for reasons 
which, though likely to lend to the adoption, were 
independent of it, — Held that the bequest was effec- 
tual, notwithstanding that there had been по adop- 
tion. BrREswAR MUKERI г. ARDHA CHANDER 
Roy. Suis CuawpzR Кох e. Gonixp MOHINI 
[L L, R., 19 Calc., 452 
L. Б.,19І. A, 101 


——— False designation 
of person in bequest — Validity of bequest.—A 
bequest was made to в person whom the testator 
falscly described as his “aurasa,” or “ naturally- 
born” son. This false description, not involving an 
condition that the legatee should be the testator's 
son, did not invalidate the bequest to the desiguated 
person. Fanindra Deb Raikat у. Rajeswar Dass, 
L. R., 191. 4.73: I. L. R, 11 Cale. 463, distin- 
guished. VENXATA SURYA Машраті RAMA KRISH- 
NA RAO о, Couer ор Wanns 
[L L. R., 22 Mad., 393 
L. R., 26 L A., 83 
8 C. W. N., 415 


95. Adopted son where adop- 
tion is invalid—Endowment—Gift to shebaite— 
Effect of ikrarnama between widows in favour of sons 
adoption was invalid.—A testator bequeathed 
property to a family thakur, and, to secure the 
debsheba, directed that his two widows should cach 
adopt a son to him, the sons to bec: ihebaits of the 
property dedicated, of which the widows, during the 
sons’ minority, were to have control. When the two 
sons should have attained their majority, the two 
widows were, by the will, to make over to them 
as shel 1] the property dedicated ; and out of the 
surplus income, after payment of the expenses of the 
debsheba, the two sons were to receive а fixed allow- 
ance, the residue being undisposed of. The widows, 
having purported to adopt according to the will, then 
bound themselves by an ikrarnama, each to the other, 
to bring up the sons as their mothers and guardians, 
and, after payment of the expenses for the debsheba, 
to divide the surplus income into two equal sharcs, 
making accumulations, which should be handed o 
by each to the son adopted by her on bis attaining 
majority. In а suit by the son purported to have 
been adopted by the elder widow, who was then dead, 
against the younger widow, and the son purported to 
have becu adopted by her, in effect for the administra- 
tion of the testator’s estate, with в claim for relief 
‘based on acts of the widows, including the ikrarnama 
excented by them,—Held, fir it being 
settled law that such an adoption was not valid, the 
plaintiff could take nothing under the will, because 
there was no gift to him except in the character 
of shebait, there having been no intention on the 
pert of the testator, who apparently had no doubt as 
to the legality of his scheme to bring in a stranger as 
shebsit. Monemothonauth Day у. Onauthnauth Day, 
Bourke, 189 : 2 Ind. иг. N, 94, distinguished. 
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Secondly, that by the law of inheritance the 
widows as heirs took the office of shebait, and 
became entitled to the beneficial interest in the 
surplus income for their estates for life, во that each 
of them could contract to bind her own interest. 
Thirdly, that there was no trust imposed upon the 
surviving widow independently of the contract which 
she had made ; but that the ikrarnama, taken as part 
of the series of acts, gave to the boys, so far as 
the widows’ interests extended, the same benefit that 
they would have taken had they been hei 
although they were not, and could not ha 
at their age, parties to the ikraruama, yet that they 
could insist on tho performance of the contract, 
by which each widow bound herself to the other 
to deal with the estate in their favour. Fourthly, 
that cach boy was entitled on attaining majority to 
half of the surplus income during the 
viving widow, and to the accumulatior 
accounts were accordingly directed against her. This 
widow, however, having died pending the appeal, 
after it had been argued, the testator’s heir was added 
to the record, it resting with the plaintiff to apply to 
tho Court below to add necessary parties, SURENDRO 
Кивинов Roy е. M sup o vor 
І. В. 
96. — — —— Restricted power to widow 
to adopt.—A Hindu in 1884 made a will therein 
described as being executed in favour of the testator’s 
wife in which he said, “ you must adopt for me а boy 
you like from the children that may be born in the 
families of my brothers,” and after making certain 
provisions as to his property, cte., added “the princi- 
pal object of this will is that you should adopt for 
mo any suitable bo; After the testator’s death, the 
widow, as in exercise of the power conferred on her by 
the will, purported to adopt а boy who did not come 
within the description in the first of the above clauses, 
although one of the testator’s brothers offered his own 
воп iu adoption. In а suit by the tur’s brothers 
for в declaration that the adoption purported to have 
beon made by the widow was invalid,—Held that, 
notwithstanding the gencral terms of the second of 
the above clauscs, the widow’s power to adopt was 
restricted by the first, and the adoption purported 
to have been made by her was invalid. — AMIRTHAY- 
YAN т, КЕТНАВАМАҮҮАХ . L L. R., 14 Mad., 65 


ӨТ. —___ Bequest to а boy directed 
by the testator to be adopted by his widow 
— Direction for the boy's maintenance—Rights of 
the legatee, no adoption having been табе. А 
Hindu made his will whereby be provided that his 
property should be enjoyed by his widow, who should 
maintain certain persons, including the plaintiff, 
whom she was thereby directed to take in adoption, 
and added: “My aforesaid wifo shall enjoy all my 
abovementioned properties in every way as long as 
she may be alive, and after her death the same shall 
be taken possession of by the aforesaid adopted son.” 
The testator diod, not having taken the plaintiff 
in adoption, and his widow did not adopt him. In a 
suit by the plaintiff for maintenance and for the 
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declarstión of his title under the will, — H/d that all 
the provisions of the will rclating to the plaintiff were 
intended by the testator to come into effect only in 
the event of the adoption being made, and conse- 
quently that the plaintiff;had no right to the family 
perty or to maintenance in the family, Авво г. 
UPPAMMAL = L. R., 16 Mad., 355 


88. —— Power to adopt conferred 
on testator’s widow ended on estate vesting 
in his son's widow—Gift of beneficial interest. 
—On a claim by tho children of the testator’s 
daughter, as against his brother’s son,— Held that the 
testator’s direction to his executor (who was his elder 
brother) to make over whatever remained of his 
estate, after payment of debts, to his, the testator’s, 
son (“when he comes of age”) had the effect of 
a gift to that son operating at that time; and 
that the words in the will, “if my minor son dies,” 
meant, in order to be consistent with the above, 
« dies before attaining full age.” Оп tho death of 
the testator’s son after attaining full age and leaving 
& widow, the testator’s widow, although empower 
by the will to adopt if the testator’s son should die 
without son or daughter (which he did), could not 
exercise this power after the estate had, consequently 
upon the son's death, vested in his widow for her 
widow's estate. Thayammal v. Venkataramma 
diyam Г. Ry 14 I. A., 67 : I. L. R., 10 Mad., 205, 

ferred to and followed. The testator’s son, having 
succeeded to the estate under the above provisions, 
himself made his will, whereby he directed that “his 
cousin brother” (the defendant above-mentioned), on 
attaining full age, “becoming dakilkar of my share 
as well as the share of my elder uncle,” should main- 
tain hi stator’s, mother and widow. Held 
was not an absolute gift of the beneficial 
interest, aud that the claim of the children of the 
daughter of tho parent testator was valid. TARA- 
ORURN CHATTEBJI v. SURESH CRUNDER Мокввл 


[L L. E,, 17 Calc., 128 

I. R., 16 I. A., 166 

99. ———— Right of adopted son to the 
corpus and lus income during the life- 
time of his рте mother— Direction for 


accumulations with proper limitation—Power of 
Hindu testator. —After giving authority for the adop- 
tion of a son, a testator by the ninth clause of his will, 
after directing certain payments to be made out of 
the income of the estate, procecded as follows :—“ But 
in no case shall such adopted son have or exercise any 
control or dominion over my estate and effect until 
the death of my wife; after which ‘events, I direct 
my said executors and trustecs to make over the 
whole of my estate and effects, both resl and personal, 
moveable ог immovenble whatsoever and wheresoevor 
and of what nature or quality soever, to such adopted 
son who shall survive my wife, if he shall have 
attained his age of eighteen years during the lifetime 
of my wife, or on his so attaining such age after her 
decease, to whom and his heirs I give, devise, and 
bequeath the same.” Held that the adopted son 
was not presently entitled to the surplus income 
or profits of the properties until the death of his 
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adoptive mother, nor to have the corpus (oven after 
provision being made for the payments mentioned in 
the will) of the estate made over to him, Tt is not 
incompetent for a Hindu testator, with proper limit- 
ation, to direct an accumulation of tho income of 
property which under his will vests in his executors 
or trustecs. In the absence of special provision, the 
limit must be that which determines the period 
during which the course or devolution of property can 
be directed and controlled by a testator, AMRITO 
LALL Durr v. SURNOMOYR DASSER 
[L L. R., 94 Calc, 589 
1C. W. N., 845 


(d) Bequest TO IDOL. 


Appointment of 
shebait.—A testator by will left certain property to 
an idol and appointed  shebait, The person so 
appoiuted died without taking charge of the property 
or filling the office, and the lands remained in the 
possession of the testator’s family. Held that this 
property would follow the course of the other 
Properties loft by the testator, and be divided with 
them among the devisees under the will, SARODA 
SUNDABI DEBI г, GOBINDMANI DEBI 

[2 B. L. В, A. C., 137 note 


(е) BEQUEST ров РЕВРОВМАНСЕ OP CEREMONIES. 


10L.— — — Ве — for 
giving feasts to Brahmins — Bequest of undivided 
share of joint property.—A bequest by в Hindu 
for the performance of ceremonies and giving feasts 
to Brahmins is valid, A Hindu has no power to 
bequeath his undivided share of joint family pro- 
perty. LAKSHMISHANKAR v. VAIJANATH 
[I. L. R., 6 Bom,, 24 
108. — —— — — — — — Managers, In 
capacity of, to act—Appointment of other man- 
ages here particular persons have boen appointed 
by will to be managers, and any of them become 
incapable and refuse to act, it does not follow that 
others should be appointed in their stead. Where 
managers by becoming Vedantists are incapable 
themselves of performing ceremonies contemplated in 
the will, they may make over to any person con- 
cerned the requisite expenses for А оона, 
ANUND Соомлв GANGOOLY г. RAKHAL CHUNDER 
Ro . . E . . ВУ. В, 278 


(7) BEQUEST тов IMMORAL CONSIDERATION. 


103. Condition of 
Suture oohabitation— Invalidity of bequest— Suo- 
cession Aot (X of 1565), г. 114.—A bequest by 
а Hindu testator, made conditional on the continue 
ance of immoral relations between bimself and the 
legatee, is void, ТАУАВАММА v. SITHARAMASAMI 
Namo . . . LL В, 83 Mad, 618 


(9) BEQUEST ров CHARITABLE PURPOSES. 


104, — — — — — — — — Dedication— 
Inheritance.—A Hindu testator in Bombay who left 
622, 
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в nephew (son of a deceased brother) made a bequest 
for charitable purposes. The nephew, entitled either 
as heir or as legatee of the residue of the estate, 
contended that the only property of which the 
testator during his lifetime was in possession was 
joint family estate, and that under the law of the 
‘Mitakshara the testator had no power to dispose of it 
as he had attempted. A specific part of the test- 
ator’s estate having after his death been set apart as 
applicable to the trust for the charitable purposes, 
and the nephew having received the residue, he 
agreed with the executors that he would act jointly 
with them in carrying out the trust, and became one 
of the trustecs. Held that the property had been 
validly dedicated to the charitable purposes; 


whether or not, the will alone was sufficient, with 
regard to the nature of the testator’s interest in 
the estate, to constitute the trust as against the heir, 


PARMANANDAS r. VENAYEKRAO 
[L L. В.,7 Bom., 19: 13 C. L. R., 93 


L. R., 9L A, 86 
105. Charitable gifts 
—Void iftis void for uncertainty.—A 


testator by his will directed that his excentors should 
«get a Shiva’s temple erected at. à reasonable cost in 
a suitable place within the compound of the brick- 
built baitakhana-house inclusive of the building and 
garden thercto,” in which he had constantly resided, 
‘Held that the direction was not void for uncer- 
tainty, and that under the circumstances 3 per cent, 
of the testator’s moveable estate was à proper sum to 
allow for the cost of erecting the temple. Held 
also that a direction to the executors to “ perform all 
the acts properly and bond fide, to the best of their 
respective information and judgment, and according 
to the provisions of this will,” did not give the 
trustees an absolute discretion to fix the amount 
proper to be expended on the erection of the temple. 
‘The testator further declared that “the said executors 
orany of ” his “ heirsand representatives?" should “ not 
be able to make any kind of gift, sale, or alienation, 
ог create any incumbrance on the” said baitakhana- 
house, “and none of” his “ heirs” should ** be able to 
claim it in his own right; but that the “executors” 
should “be competent to allow” the testator's 
«brother, I L К, aud his sister’s son, S D R, to 
use the said baitakhana and rooms, ete.” Held 
that this clause did not operate to dedicate the baita- 
Khana-house to the idol Shiva, nor to vest it in the 
executors, but that on the death of the testator it 
descended to his heir-at-law, freed from any pro- 
hibition against alienation. The testator further 
directed that his executors should “keep in deposit 
Government Promissory Notes of 9,500 (nine and 
half thousand rupees) for the preservation and 
suitable repairs of” the baitakhana “house in 
p time, and for the daily and periodical worship 
of the said god Shiva, for his sheba (worship) and 
for the repairs of the temple,” tho expenses of (рево 
acts to be defrayed out of interest of the 39,500, 
Held that (thore having been no dedication ‘of the 
baitakhana-house to the idol) the sum of 99,500 
must be apportioned, one moicty going to the heir- 
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at-law, to whom the baitakhana-house had descended 
and the other to the exccutors for the repairs of the 
temple and the worship of the idol. The testator 
further declared that, “if after the performance of 
all the above acts there remains any money or 
moveable property as surplus, then the exccutors 
shall be able to spend the same ju proper and just 
acts for the testator’s benctit.” Held that the 
direction contained in this clause was void for uncer- 
tainty. Held also that such direction did not amount 
to & valid precatory trust. Mussoorie Bank v. 
Raynor, L. Ry 9 I. 4.79: I. L. Rẹ, 4 АЦ. 500, 
cited. Where Government securities in certain 
specified amounts are bequeathed by will, tho intorest 
thercon which has accrued due before the testator’s 
death docs not pass to the legatecs, — Gokoon NATH 
Guna е, Івзов Locuvw Кот. Issog LUCHMUM 
Roy г. Goxun Маты Guna, Smam Das Roy г. 
Ізвов Госних Вох. LL. R., 14 Calo, 299 


106, —____________ Public charity 
—Sadararat—Well—Cistern—Preference given to 
unmarried daughters over married daughier.—M, 
a Hindu inhabitant of Bombay, died in 1886, leaving 
him surviving his widow, and three daughters, one 
married and two unmarried. The testator’s will cou- 
tained the following provisions: Cl. 6. “Should 
my wife die without leaving an heir, then as to 
whatever property of mino there may be left, the 
same be uscd as follows:—My trustees shall make the 
outlay for both the sadavarats and thst for the work 
of repair of my property, out of my fund. And as 
to whatevor surplus may remain out of the same, let 
my trustees pay to my brother D Af's son, named 
В Е, R50 per ono month for his expenses. As to the 
surplus moneys which may remain out of the same 
after taking B R’s advice аго to be used in making 
the outlays for building a well and avada (i, 
cistern of water for animals to drink out of) Such 
moneys are truly to be uscd by my trustees, 10, 
In my country, at the village of Shri Anjar, I am at 
present carrying on a sadavarat. Similarly, out 
Of my fund my trustcos are always to continue 
(the same), and if there be heirs of mine, those 
also are to continue the same. The sadavarat 
shall never b stopped. 16. After my death, my 
trustees shall out of my income set up а sadavarat 
in the town of Shri Nassik. In that sidho о 
of food) are to be given to each person as follows 

Flour weighing sixty rupees, — Dal (pulse) weighing 
cight rupees, Salt and chillies. 18. A sadavarat 
of mine is now going on in the village of Shri Anjar, 
and 1 have written for another sadavarat to be воб up 
at Shri Nasik. Thus my trustees are to carry on 
both the sadavarats in в коой manner. And they are 
to pay the expeuses thercof out of my funds, “And 
when my trustees shall make over my property to 
any of my abovementioned heirs, or to any one 
who may hereafter be appointed as heir, in order 
that the expenses of both the sadavamts may be 
properly defrayed out of the interest (or rents), а sum. 
of money sufficient for that or houses, whichever my 
trustees may choose, i.e. property sufficient to main- 
tain the expenses of both the sadavarats, shall be sct 


š 
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apart. And as to the property which may remain, 
my trustees shall make over the same to my heir, but 
the sum or houses thus set apart for the expenses of 
the sadavarats are to be separated.” Held (1) 
‘That the bequest to the sadavarat at Anjar was 
valid, (2) That the bequest to the second sadavarat 
which by cl. 16 the testator directed to be established 
at Nassik was valid, and was not void for uncertainty. 
The clear intention of tho testator was that this 
sadavarat should be on the same scale as the one at 
Anjar, and there would therefore be uo difficulty 
in ascertaining the nature of the sadavarat to be 
established aud the sum to be expended upon it. 
(3) That the bequest in cl, 6 in the building of a 
well aud cistern was valid as a charitable trust. (4) 
That under cl. 18 of tho will the residue of the testa 
tor’s property should go to the two unmarried daughters 
of the testator in prefcrence to the married daughter. 
JAMNABAI ©, KHIMJI VULLUDDASS 

[L L. R., 14 Bom, 1 


107, ——— — ———————— Sadavarat— 
Bequest to a definite sadavarat—Bequest to two 
charitable objects, one of such bequests being 
inralid—Bequest of interest of a fund to A with 
invalid gift over of interesi after A’s death.— 
Where a testator by his will directed certain rents to 
be used “for sadavarat,” and where from the 
wording of the will it appeared that the testator 
intended his executors to establish a definite sada- 
varat in some definite place, and not merely, at their 
discretion, themselves to distribute the income of the 
property at any indefinite place, and perhaps at 
many places, to Brahmius and travellers, — He!d that 
the bequest to charity was good, and an enquiry 
was directed as to the place at which such sadavarat 
should, at tho proper time, be established, and a 
scheme for its admivistration was ordered to be 
prepared. A testator by his will directed that, if his 
daughters died without issue, the property of his 
daughters should be used by bis executors for dharm 
and for sadavarat. Held, following Hoare v. 
Osborne, L. Ry 1 Eq., 685, that the bequest was 
good to the extent of one-half in favour of the 
sadavarat, The gift to dharm being invalid, the 
other half was undisposed of. А testator by his will 
directed that his wife should сијоу for life the 
interest of a sum of 84,000 which was deposited 
with certain firm, and that after her death the 
interest should be given todharm. ‘There was no 
residuary clause in the will, Held that the gift to 
dharm being clearly bad, and there being no residuary 
clause in the will, the corpus of the 84,000 was 
undisposed of aud went to the testator's widow, 
'Мовавл CULLIANJI v. NENBAI * 

[I. L. E., 17 Bom., 351 


106:— — —— Bequest to 
dharmada— Bequest void for uncertainty. be- 
quest in favour on dharmada is void by reason of 
uncertainty. The law on this point is the same in 
the mofussil as iu the presidency town. Dav- 
SHANKAR NARANBHAI v. — SAGESUVAR 


R., 18 Bom., 136 
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dharma.—Where a testator gavo bequests for dharma 
(religion: 


nd charitable purposes) which he explained 
all good works of в permanent nature” 
wr in such a manner as to give me a good 
— Held that the bequest was void. CURSAN- 
DAS GOVINDJI v. VUNDBAVANDAS PURSHOTAM 
[L L. R., 14 Bom, 492 

10. —— — -——— Gift to dharam 
— General and indefinite charitable bequest.—One 
С 8 died without issue on 6th January 1869, leaving 
two widows, C and N, who thereupon took в widow's 
estate in such of his immoveable property as was not 
validly disposed of by him. Ву his will, dated 5th 
January 1869, he appointed the defendant V and 
two others his executors and trustees. The two 
latter were dead at the date of this suit. By his 
will he left two immoveable properties to his wife 
C for life and two to his wife М, aud the residue 
of his property he left to irecting 
to apply tho same in charity (dharam). The pro- 
perties left to his widows wero to revert ou their 
death to the charity fund held by the said trustees. 
С died in 1871. N survived till 1888 and died in 
November of that year, leaving a will. The plaintiff 
was the nephew (brother’s son) and heir of tho 
testator, and he sued to have his rights in and to his 
uncle’s estate ascertained. He contended that the 
bequests for dharam were void, and that the propert: 
bequeathed for that purpose was undisposed of. He 
claimed to be entitled to the whole of the testator’s 
immoveable property including that which had been 
devised to the widows for life. Held that the devise 
to dharam was too general and indefinite for the Court 
to enforce, aud was therefore void. VUNDRAVANDAS 
PunsuorAMDAS v. CURSONDAS GOVINDJII 
[L L. R., 21 Bom., 646 


Held by the Privy Council on appeal that tho 
bequest for dharam was void. "ho objects which can 
be considered to be meant by that word are too vague 
and uncertain for the administration of them to be 
under any control. Morice v. Bishop of Durham, 
9 Vesey, 899: 10 Vesey, 521, referred to and fol- 
lowed. RUNCHORDAS VANDRAVANDAS г, PARVATI- 
вы . . . . LL.B, 83 Bom, 726 

[L R., 98 L A., 71 
3 C. W. N., 621 


(4) Ешвоттом, DOCTRINE or. 
111. —__________ The doctrine of 
election applies to wills mado in India. Р, а Hindu 
widow, died, making a will in respect of property 
which she had inherited from her husband, She 
bequeathed Н2,000 as a legacy to the plaintiff and 
the immoveable property to X, the defendant's father. 
The plaintiff and X were the heirs of her husband, 
The plaintiff sued for the legacy under the will, and. 
for half the immoveable property as heir. Held 
that the plaintiff should be put to his election 
whether to take the legacy under tho will, or half 
the property as heir of the testator’s husband. Max- 
GALDAS r. RANOHRODDAS BHAVANIDAS 


[L L. В., 14 Bom., 438 


( 3859 ) 


HINDU LAW-— WILL continsed. 

5. CONSTRUCTION OF WILLS-—eontinued. 

(i) Уввтвр AND CONTINGENT INTERESTS. 

na Inability of 
widow to recover property not in possession of 
hushand.—A Hindu testator, after the death of his 
widow, gave a moiety of his property to his brother 
А, and on his death to 4’stwo sons, B and С. A 
died in the lifetime of the testator’s widow, and в 
complete divisiou of all A's property which was held 
in co-parconary was agreed upon by В and С. В also 
died in the lifotime of the testator's widow, and on 
the death of the testator’s widow B’s widow claimed 
his share. Held that В and C took 4’в moiety 


‘under the will as tenante-in-common, and that cach | 


of them had а vested interest in в one-fourth share, 
though the actual enjoyment was postponed until the 
death of the widow ; aud that the claim of B’s widow 
was not barred by the doctrine of Hindu law that & 
widow succeeding as heir to her husband cannot 
recover property not in the possession of her husband, 
which doctrine was held to be inapplicable to the case 
of property in which the husband had в vested 
interest under в will or deed, though the actual 
enjoyment thereof was postpoued during tho lifetime 
of another. Витон Persan r. ВАНА BEEDY 

(7 W. R., P. C., 35: 4 Moore's L A., 187 


113. - Joint tenancy— 
Tenancy-in-common—“ Heirs of ту property,” 
effect of these words in Hindu will,—B diod in 1876, 
leaving H, his widow, and М, an adopted son, him 
surviving; and he by his will that 
H and N should be the heirs of his property.” 
N died childless in 1880, leaving the plaintiff, 
L his widow, him surviving. H thereupon took 
possession of all B’s property claiming as a joint 
Tant with N under the will to be entitled by sur- 
vivorship on N’s death. Held that, under the will, 
Н and № had been tenante-in-common, and n 
joint tenanta; aud that the plaintiff, therefore, as N’s 
widow was entitled to N’s share. In the expounding 
of Hindu wills the Court should presume that the 
holder did not intend to depart from the general law 
beyond what he explicitly declares. B, while he had 
constituted his widow H as one of his heirs contrary 
to the general principles of Hindu law, which only 
probra right to maintenance, was eilent as to how 

уг her right of heirship was to extend. The right 
was to be construed iu в manner most consistent with 
the general principles of Hindu law; and to hold 
that a joint tenancy had been created between H and 
N would bo in distinct derogation of the joint 
family system, which is the keystone of Hindu law. 
It would be in effect to exclude the son’s family, 
for the benefit of the widow, in total disregard of the 
relations and obligations of а Hindu family. The 
fact of N dying childless was an accident which 
could not be presumed to have been in the testator’s 
contemplation, LAXSHMIBAI e. HIRABAI 

[L L. R., П Bom., 69 


Held in the same case on appeal, affirming the 
decree of the lower Court, that under the will Æ 
took only а widow's estato in half the property, and 
that (subject to hor right as a Hindu widow to a 
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widows estate in в half share) the entire property 
vested absolutely in N. On A's death, the property 
(subject as aforesaid) vested in the plaintiff Z as his 
widow and heir for a widow’s estate, and she became 
entitled to joint possession with the defendant H. 
A widow taking under her husband's will takes only 
а widow’s estate in the property bequeathed to her, 
unless the will contains express words giving her в 
larger estate,  HIBABAI v. LAKSHMIBAT 
[I. L. R., U Bom., 578 
14, — — — Joint tenancy 
—Gift to husband and wife—Survivorship—Alien- 
ation by husband to creditor invalid.—A Hindu 
by his will granted jointly to his brother’s son and 
N, the wife of latter, certain land with power of 
alienation. The recitals in the will showed that the 
| husband was included in the gift not because of his 
relationship to the testator, but because he was the 
husband of N. Held that the grantees were 
tenants and not tenants-in-common, and that the joint 
tenancy was not severed by an alienation of the land 


by the husband to a creditor. VYDINADA с, NAGAM- 
MAL . # d . RH » 
15. Construction of 


right of transfer exercised by one of two legatees 
of property bequeathed equally to each—Alienation 
of share by widow—Sererance of joint tenancy.— 
Where a Hindu testator bequeathed a 4-anna pm 
of a zamindari to his youngest widow and her son, 
“for your maintenance,” with power to them to 
alienate by sale or gift the property bequeathed,— 
Held that on the true construction of such gift each 
of the two legatces took an absolute interest in & 
2-anna share of his estate, and the words for your 
maintenance did not reduce the interest of either 
legatee to one for life only. Held also that the 
widow's conveyance of her share operated as a 
severance of a joint tenancy which been created 
by the will between her and her son, aud was 
fectual without her son's consent. Vydinada v. 
Nagammal, I. І. В. 11 Mad. 268, overruled. 
JoGESWAR NARAIN DEO г. RAM CHANDRA Durr 
[L L, R, 23 Calc., 670 
L. R., 23 Г.А., 37 


116. Deed of gift— 
Devisees and donees.—A Hindu inhabitant of Cal- 
cutta died in 1837, leaving three sons, О, 7, and М, 
and several daughters; he left property, moveable 
and immoveable, and a will, dated 29th October 1886, 
as well deed of. gift of even dato, but executed 
in point of time prior to the will By the deed of 
gift he gave his property as follows: To his three 
sons, G, T, aud $1, his self-acquired estate and his 
patrimony, is own share, agrecably to the will 
of his father, giving to them power of making a gift 
or sale, and to hold and enjoy themselves, sons, 
grandsons and so on in succession, His family 
dwelling-houses to remain in equal shares, his sons to 
dwell therein, but not to be able to let or sell them 
to any one else ; then followed certain provisions with 
regard to a family idol, for religious obacrvances, ete., 
after which the deed went on to say: “You will 
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divide in three equal shares and receive the ready 
money and company’s papers and bank's shares, cte., 
which I have ; you will not be able to give in gift or 
sell these propertics under twenty years of age; the 
children legitimately begotten by you will receive 
the sme, If uo воп or daughter be horn, or if there 
be no probability of its being born to any one of you 
(then), he will have the right and power of making 
a gift or sale of these. If any leave only a childless 
widow, then that childless widow shall have no claim 
or demand for any share in my real and personal 
perty, ete, and the debshebs, and so forth. She shall 
not be able to make any claim on the plea of my 
having made в gift to her husband, Being for life 
under the control of my sons who may be in exist- 
ence, she shall, for her food, raiment, and other 
expenses, get interest on R4500. No gift and sale, 
etc., shall be made without providing fer this.” After 
which followed certain provisions for his daughters, 
etc. The will, after appointing one of his sons and 
three other persons executors, contained in its carlier 
clause similar provisions to those contained in the 
earlier part of the deed of gift; it also referred in 
express terms 10 в deed of gift. It afterwards went 
оп to make several dispositions, amoug them the 
following: “10th section. If no issue be born to 
any of my sons and his wife survives him, she will 
enjoy and possess the share of her husband during her 
lifetime ; she will not become vested with the right 
and power of making gift or sale (thereof). Ав long 
as she lives, she will live under the control and in the 
family of such of my sons as shall be alive; those 
sous will preserve the said property and maintain her. 
If she remain not under (their) control, then in that 
case she will have no concern with the said property, 
(but) during her life she will receive her food and 
raiment in consideration cf her status (in life). All 
of the surviving sons will get that property in equal 
shares.” “20th section, Besides the property of 
mine specified in this deed of gift, whatever pro- 
perty will (je may) be acquired after the date of 
this my will the ваше shall be taken by my sous in 
ual shares” “23rd section. The property of 
which I have made в gift to my sous they shall not 
be competent to make в sale or gift thercof within 
twenty years; when there will be any grandsons in 
the male line, they shall get all that property ; if any 
опе of them do not have a son, (or) if there be no 
probability of (bis) having a son at a subsequent 
period, he shall have power to make a sale or gift." 
It appeared that the testator had, at the time he 
executed these instruments, an intention to go on & 
Pilgrimage to Brindabun. G and oneof the other 
executors proved the will; the other executor died in 
1844, since which time G remained in possession of 
the property. T died about 1858 without issue, and 
his widow B sued the surviving brothers G and М 
for her husband's share in the estate, This suit they 
compromised by a payment to В. @ and M after- 
wards and within twenty years had issue sons and 
daughters, In a suit to have the will and deed con- 
strued, it was held that, although the deed was not 
produced when probate of the will was taken out, it 
was sufficiently proved before the Court in the pre- 
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sent suit to allow its being acted on ; that the provi- 
sious in the will controlled the inconsistent provisions 
in the deed of vift ; that consequently the sons child- 
less widow took her husband's share for life; that 
the sons having male issue took only a life-intercst ; 
that the grandsons during the lifetime of their fathers 
took nothing, but after the death of their father ro- 
spectively took among them cqually their father’s 

re, the share of each son going to his own son or 
sons only, and not to grandsons of the testator gene- 
rally. "The restriction on alienation extended to both 
the moveable and immoveable property. Held also 
that the widow of 7, having received a sum of money 
from Af and G in lieu of 77е share, that share went 
to M and G in equal shares for life, and on the 
death of either of them his share would go to his 
Own sons absolutely. SATCOWRIE SEIN г. GOVIND 
Сиокркв SEIN . . 


ir - - - Gift of 
subject to widow's tested interest—Curtailed enjoys 
ment.—V S, a Hindu, died in 1858, leaving а will 
whereby he appointed G and 5 his cxecutors to con- 
duct his affairs as directed in the will. After pay- 
ment of debts, legacies, ete., Œ and S were directed 
to manage the residue of estate and not to sell it 
during the lifetime of L, the junior wife of У S, 
to whom а monthly payment for life was to be made 
by them; after the death of Г, @ and 5 were 
directed to divide the property that remained in 
equal shares between them and to continue to enjoy 
the same in equal shares, L survived both G and 
5, who died in 1875 and 1879 respectively. Held— 
in а suit brought in 1879 by the divided nephew of 
V S, against L and the representatives of G and 
5, to have his right to the estate of the testator, upon 
the death of L, declared and for an account—that 
there was по intestacy, and that the gift to G and 5 
did not fail by reason of their deaths in the lifetime 
of L, but that G and S took a vested interest on 
the death of V S. Коша SCBRAMAMAIN CHETTI 

©. THRLLANAYAKALU SUDEAMAMAIN CHETTI 
[L L. R., 4 Mad, 124 


116. — — —— — Fund set apart 
by will for payment of monthly allowances prov- 
ing insufficient—Right to supply deficiency from 
the general estate—Interest chargeable от property 
of а testator deposited with а firm.—C, в separated 
Hindu, died in 1874 posscssed of & half share in two 
dwelling-houses, one situated in Bombay and tho 
other in Kathiawar. He was also possessed of cone 
siderable moveable property. — He left him surviving 
two widows and one daughter named J. By cl. 2 
of his will, dated 4th July 1874, he directod, м to 
his share in the houses, that his wives should have 
a right to s long as they might live, 
and, in the event of their deccase, that his nephew 
В, the son of his brother И, should be the owner ; and 
should the decease of В take placo, then whoever 
might be the son of P should be the owner. By a 
subsequent clause (the 16th) of his will the testator 
declared that, should the decease of his two wives 
take place, all his immoveable aud moveable proporty 
should go to his nephews В and М, the sons of P. 
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В and М both died in the lifetime of C’s two widows" 
M died first, childless and unmarried. В left a 
widow him surviving, who claimed that under cl. 2 
B took в vested estate in the testator's share in 
the two houses, which on his death devolved upon 
her, and that under cl. 16 В and М took a 
vested estate in joint tenancy ; that on №’в death 
his interest survived to B, and on his death devolved 
upon his widow. It was contended on behalf of the 
two widows of C, the testator, that the gift to B 
by el. 2 and to В and M by cl. 16 was oontingent, 
and had lapsed by their deaths; that the result 
was an intestacy во far as regards the property 
in question; that they consequently took в widow's 
estate in the immoveable property for their lives; 
and that upon their death the property should go to 
the testator’s daughter J; and that, as to the move- 
ables, they took absolutely. Held that under cl. 2 
В took on the death of the testator not a contin- 
gent, but a vested estate in perpetuity, which on his 
death devolved on his widow ; and that under cl. 16 
B and М took в vested interest in joint tenancy 
in the whole of the residuory estate; that on the 
death of M, the survivor B took the whole absolutely, 
and on his death his interest was transmitted to his 
widow. Held also that the interest taken by В 
under the above clauses of the will was subject to 
the right of the testator’s widows to reside in the 
houses, and to have their monthly allowances paid 
out of the moveable estate, and was subject also to 
the bequests, charitable and otherwise, contained in 
the will. By cls. 15 and 16 of his will the testa- 
tor directed that certain monthly allowances should 
be paid to each of his widows out of the interest of 
certain Government promissory loan notes which 
were to be purchased by his trustees. Held that, if 
the particular sources of income, out of which the 
testator directed these allowances to be paid, should 
prove insufficient, the rest of the moveable property, 
ог the income derivable from it, as well as the rents 
of the immoveable property, should contribute. The 
funds belonging to the testator’s estate had, in ac- 
cordance with the directi in his will, been kept in 
the firm of Visram Mowji, in which the testator had 
been a partner. Held, under the circumstances of 
the case, that the firm should bo charged interest at 
the rate of six per cent. per annum, Jairam NAR- 
RONJI c. KUVERBAT LL.B, 9 Bom., 491 


118, ————— — — — — Ezecutor, Estate 
of— Administrator, Suit. Dy— Trustees — Notice— 
Charitable Trust—Parties.—B К, & Hindu, by 
his will, executed in Bombay and dated 6th Janu- 
ary 1802, bequeathed а house to his wife А for her 
life in trust to allow the impersouations of Valabh 
to reside in it, and appointed four executors by name, 
but made no pift over of the house to those executors 
or to amy one «не. The will was proved by the four 
executors on 24th September 1808. On 23rd June 
1820, R, claiming as executrix according to the 
tenor, obtained an order granting probate to her ва 
well as to the exceutors expressly appointed, The 
executors retired, and А acted alone in the manage- 
ment of the testator’s ostate, On 4th September 
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1862, В sold the house for its full value to the de- 
fendant, who had notice of the charitable trust affect 
ing it. R died on 23rd March 1870. On 17th 
March 1871, the High Court, on the application of 
опе A Т, revoked the probate of В K's will granted 
to R, but without prejudice to any act е in 
due course of administration by R, and granted let- 
ters of administration cum testamento annezoand de 
bonis non of B K to А Т. On 13th July 1878 
A T дса. On Ist May 1875 the plaintiff, who was 
the only son and heir of A 7, instituted the present 
suit for the purpose of recovering from the defendant 
Posscasion of the trust premises sold to him by R. 
The plaintiff was also one of the surviving heirs of 
В К, and, by virtue of a release executed to him by 

^s the sole surviving heir who had 
tercat in B K'sestate. The plaintiff, 
however, did not claim the house in the possession of 
the defendant as the beneficial owner, but to hold it 
for the purpose of giving effect to the trust created 
by the will of В К. On 28th January 1876 the 
plaintiff obtained letters of administration cum testa- 
mento annezo and de bonis non of В К, and it was 
оп these letters that he now based his claim. Held, 
196, that the plaintiff had no ground of action as ad- 
ministrator of В К, Held, 2ndly, that indepen- 
dently of the provisions of the Succession Act and 
the Hindu Wills Act, 1870, which were not appli- 
cable to the case, the executors of в Hindu do not, in 
the character merely of executors, take any estate, 
properly so called, in the property of the deceased. 
That accordingly on the death of R, the devisce for 
life in trust, there being no gift of the premises to the 
executors named in the will, the ownership in the pre- 
mises would devolve upon the surviving heirs of the 
testator subject to the trust, and such heirs would 
accordingly be trustees under or by reason of the will 
of their ancestor, though succeeding to the property 
in their character of heirs. That the trustceship 
thus vesting in all the surviving heirs, the release, 
though operative to pass the legal cstate, so as to vest 
it in the plaintiff alone, could not vest the trustee- 
ship in him aloue, and that accordingly the plaintiff 
could not maintain this suit unless joined by the other 
heirs of B К. Held, Srdly, that even if the other 
heirs of В К had joined as plaintiff, still the suit, 
being one by trustees to disaffirm the completed act of 
в predecessor against the person claiming by virtue of 
such act, would not lic, Sem5/e— That as it appeared 
that the impersonations of Valabh never had availed 
themselves, aud never were likely to avail themselves, 
of the house, the sale of it by A to the defendant was 
not a breach of trust. MANIKLAL ATMARAM г. MAN- 
снвывы: DixsuA . — . LL. R, 1 Вош., 269 


120. Construction of 
will—Executor’s interest.— By the first clause of 
the will of a Hindu the testator devised all bis 
real and personal cstute to his five sons. Ву a subse- 
quent clause the testator provided as follows: “ But 
should peradventure any among, my said five sons 
die not leaving any son from his loins, nor any son 
son, in that event neither his widow, nor his daughter, 
nor his daughter's sou, nor any of them, will get any 
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share out of tho share that he has obtained of the 
immoveables and moveables of my said estate, In 
that event, of the said property, such of my sonsand 
my sons’ sons as sball then be alive, they will 
receive that wealth according to their respective 
shares, If any one acts repugnant to this, it is in- 
admissible. However, if my sonless son shall leave 
a widow, in that event she will only receive Com- 
pany’s rupees ten thousand for her food and raiment.” 
Heid, firstly, that by the words “not leaving any 
son from his loins, nor any son’s son,” the testator 
meant notan indefinite failure of male issue, but a 
failure of male issuo of any of his sons at the time of 
the death of that son. Secondly, that there is nothing 
in such в devise by a Hindu against public con- 
venience, or generally mischievous or against the 
general principles of Hindu law. SOORJREMONEY 
DasxE е. DENOBUNDO MULLICK 
О Ind. Jur., О. 8, 37 
4 W. R., P. C, 114 
6 Moore's 1. A., 526 
191. — -— — -——— Bequest by a 
Hindu to his wife—Life estate—Reversioner— 
Vested remainder—Contingent lequest.—One J М 
died in 1876, leaving в will which, after stating his 
property in detail, provided as follows: * When I 
die, my wife named S is owner of that property. 
And my wife has powers to do in the same way as I 
have absolute powers todo when I am present, And 
in case of my wife’s death, my daughter М is owner 
of the said property after that (death) Held that 
88 took only a life-estate under the will with remain- 
der over to М after her death. Held alsothat the 
bequest to М was not contingent on her surviving 
S, but that she took a vested remainder which upon 
her death passed to her heirs, LALLU e. JAGMOHAY 
(LL R., 22 Bom., 400 


199. — — — — — — — —— Vested remain- 
der— Words “malak and waras.”—A Hindu died, 
leaving в will which provided (infer alid) ns follows: 
* After my death, my wife, If she be alive, is tho 
rightful heir, and if she be not alive, and after the 
death of my wife, my daughter № is my rightful 
heir(hakdar)? . . “ As to my daughter N, whom 
I have, after tho lifetime of myself and of my 
wife, appointed heir to my property, and as to the 
surplus the heir to tho same is my daughter N.” 
The testator died in 1894, № in 1895, and the wife 
in 1897, Thereupon the testator’s step-mother claimed 
the property as his reversionary heir. Held that 
under the will N took an estate vested in interest 
from the testator’s death, which would pass to her 
heirs on her death, and the stcp-mother would have 
no title. "There is no real difference in the meaning 
of the words “ waras” (heirs) and “malak” (owner). 
Lallu v. Jagmohan, Г. L. R.,22 Bom., 409, followed. 
Cuunmal v. Вы Мош І.І. В, 24 Bom., 420 


(7) Аосомокаттюм. 


128. Direction to accumulate 
income—Omission to create beneficial interes 
Per T&EVELYAN, J.—A Hindu testator cannot direct 
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the accumulation of the income of his cstate for an 
indefinite period, if there is no beneficial interost 
the property inorder to render the gift, 
whether under the will or infer vivos, valid. AMRITO 
Laut Durr с. SURNOMONI Dast 
(I. L. R., 25 Cale., 668 
С. W. N. 
124, — — — — — — — — — Direction to lite 
Jointly—The meaning of the tostator is to be 
ascertained by the words which he has made use of, 
having regard to the laws which prevail in India rela- 
tive to сво subjects. А testator directed his sons, 
using the words “living jointly in respect of food," to 
take care of and look after his property, moveable 
and immoveable, and carry on his trading business. 
Held that this inte: is not accurately represented 
by the words “joint estate” in England, nor is it 
analogous to the case of а testator in England who 
gives property to executors for the purpose of carry- 
ing on his trade, but is more analoyous to the tenancy 
in common which prevails in England. "The will also 
directed that on the death of в son, if that son died 
leaving a son, the share of that son was to go to that 
son’s son, and if the son dying left no son, that 
the share should go to the survivors. Held that the 
share of profits made during the joint lives of the 
sous, which belonged to the deccased son, goes over to 
the other sons of the testator as they would go accorde 
ing to law, as from a consideration of the various 
terms of the will itself there was an absence of all 
directions on the part of the testator to accumulate 
the profits, or to dispose of the profits which were the 
property of the son. PRANKISTO CHUNDER е. BAMA- 
SooNpERY OSSEE . . 9 W. В. Р.С. 1 


S. C. BissoNAUTH CHUNDER v. DAMASOONDERY 
Dossss  . . " 12 Moore's L А., 41 


125. — Contingent re- 
mainders—Ezecutory devise.—There is nothing in 
the geucral principles of Hindu law, or public con- 
venience, to prevent a Hindu testator devising self- 
acquired property by way of remainder, or executory 
devise, upou an event which is to happen on the closo 
of a life in being. Tho will of a Hindu testator, after 
ng all his real and personal estate among his five 
‘sons (a joint undivided family), contained this clause : 
"Should any among my said five sous die, not leaving 
any son from his loins, nor any son's sons, in that 
event neither his widow, nor his daughter, nor his 
daughter's son, nor any of them, will gct any share 
out of the share that he has obtained of the immove- 
ables aud moveables of my said estate: in that event, of 
the said property, such of my sone and my sons’ sous 
as shall then be alive, they will receive that wealth 
according to their respective sharca, If any one acts 
repugnant to this, it imissible, However, if 
any sonless son shall leave a widow, in that event she 
will only receive 110,000 for her food and raiment.” 
The family remained joint. 5, one of the sons, died 
after the testator’s death without issuc male, but 
leaving a widow his heiress-ut-law. Held that, by 
the words “not leaving any son from his loins, nor 
any son's son,” the testator meant not an indefinite 
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failure of male issue, but a failure of male issue of 
any one of his sons at the timo of the death of that 
son. Held, further, (1) that upon the death of 5 
without male issue, his interest in the capital of the 
estate determined, and that his widow became entitled 
to hold and enjoy as a Hindu widow а fifth part of 
the accumulations from the testator’s estate from the 
time of his death to the death of his son S; and (2) 
that she was also entitled absolutely in her own right 
to the interest and accumulations which had since 
8’s death arisen from such fifth part of tbe accumu- 
lations. By the decree S’s widow was declared en- 
titled to the R10,000 given by the will with the 
benefit of a residence in the family dwelling-house, 
and participations in the means of worship. The 
question of the amount of her maint 
Hindu widow was left open by the Judicial Com- 
mittee, as that point could be raised on further 
directions after taking the accounts SOOBJEE- 
MONEY роввев e. реховонроо MULLICK 

[9 Moore's L A., 193 


(Е) Раврвтотттнв, TRUSTS, BEQUESTS To A CLASS, 
AND REMOTENESS. 


. ———— Porpetuities—Trusts—Ad- 
fence of disposition of beneficiary interest А 
Hindu by will attempted to create a trust for the 
accumulation for 99 years of the surplus income 
(after certain yearly payments) of his estate in the 
Purchase of zamindaris, ctc., from time to time, and 
empowered his trustees to continue such trust after 
the expiration of the 99 years’ term. Tho will con- 
tained no disposition of the bencficial interest in the 
zamindaris so to be purchased, Held that such trust 
was void. Semble—Perpetuity (save in the case of 
religious and charitable endowments) is not sanctioned 
by Hindu law. Asma Kuisana DEB c. KUMARA 
Кывнна рав. . . ЗВ. L. Bọ О, С, 11 


127. Trusts.—A 
Hindu by his will left all his property “in full and 
absolute right, property, snd ownership” (neverthe- 
less upon the conditions and trusts, and with the 
intent and for the purposes thereinafter described), 
to certain persons named, aud “to their successors in 
tho trusts of the settlement thereinafter provided,” 
declaring the ‘trusts and objects” of his seid will 
and settlement, and the ш » plans, and acis" 
he desired “ to be performed and observed” by such 

reons and their successors in the trusts. He then 
Sosired that all bis property should be preserved and 
held for ever under the trusts, and for the purposes 
of the said will and settlement. In the second, third, 
and fourth clauses of the will, the testator went on to 
direct the “executors and trustees” to pay to his 
sons therein named a certain monthly sum, “such 
Payment to be continued after his decease to his 
children and descendants per stirpes.” After direct- 
ing the executors and trustees to make other pay- 
ments, etc., in the eighteenth clause he directed: 
“With respect to accumulations of money in the 
hands of the executors and trustees, I direct that the 
same be converted into such Government or other 
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security as to the executors and trustees may seem 
best, and that the interest aud produce of such 
sccurity be accumulated and in like manner be in- 
‘sted, and that, when and so soon ав the aggregate 
thercof shall amount to Н3,00,000, it is to be trans- 
ferred to, and divided among, my sons or the survivors, 
or survivor, together with the descendants of such of 
them ав may be deceased, per stirpes ; and as soon as 
new accumulations arise in the hands of the executors 
and trustees, that the same be again in like manner 
divided among my sons then living, or the survivor 
of their descendants, as before, and so on from time 
to time.” In the twenty-first clause the testator made 
provision for the appointment of new “executors and 
trustees,” “as it is my intent and desire that the dis- 
position, the conditions, and control I am now devi 
ing in regard to the future arrangement and enjoy- 
ment of my property be perpetuated.” In the Court 
below,— Held per MAnKbY, J., that trusts cannot be 
created by Hindus, but a testator may burthen bis 
heir or devisee with a payment of a simple sum of 
money to в specified person (including an idol) in 
existence at the death of the testator. Such bey 
quest cannot be held good as a trust created for the 
henefit of the legatce, but may be treated as creating 
an ordinary obligation for the payment of money. 
On appeal,—Heíd per Peacock, C.J., that truste 
have been and can be enforced against Hindus; the 
trustees in this case take upon euch trusts as are 
valid; eo far as they are invalid, the heirs are entitled 
to the beneficial interest. А Hindu cannot by his will 
do indirectly by intervention of trusts what he cannot 
do directly. Рег Macrnzrsox, J.—Both by Hindu 
law and the practice which has always prevailed in 
the Courts in India and iu the Privy Council,» Hindu 
may legally deal with his property во as to create 
a trust or relation in many respects similar to, 
although not necessarily identical with, that known in 
English law as the relation of trustee and cestui que 
trust, Even if trusta are not expressly recognized by 
the old Hindu law, there is nothing in it forbidding 
them, or repugnant to them, or inconsistent with their 
existence. Held, both in the Court below and on 
appeal, that the general scheme of the will failed, 
because the trusts were intended for an illegal purpose, 
namely, for the purpose of creating a perpetuity. 
Per Peacock, C.J.—The eighteenth clause is repug- 
nant and void, also bad, becauso the persons to take 
wero unborn at the time of the testator’s death, and 
on the ground of uncertainty, it being impossible 
to ascertain at the testator's death who would be 
entitled to participate in the several divisions of 
accumulation dirceted to be made, As to the bequests 
in the second, third, and fourth clauses of the will,— 
Held in the Court below per Markay, J., that they 
could only operate in favour of specified persous in 
existence at the death of the testator, On appeal,— 
Held per PEACOCK, C.J., that they operated as 
“gifta to the sons for life, with remainders to such 
children of the sons as were in existence at the time of 
the death of the testator per stirpes?” Per MA 
PHERSON, J.—There was в good gift in remainder to 
the childron of such sous as were alive at the time of 
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the testator’s death. It is not a violation of the prin- 
ciples of Hindu law to support estates which are 
to vest on the expiry of a life in being, in в case like 
the present, where the testator has given his property 
to trustecs who have accepted it and are prepared to 
carry out his wishes, Their acceptance would be 
suficient if any is necessary. KRISHNARAMANI DASI 
е. ANANDA KRISHNA Boss. ANANDA KRISHNA BOBB 
е. RAJENDRA NARAYAN DEB 
[4 B. L. R., O. C., 381 
138. - Truti—Life- 
estate—Estates-tail—Gifts inter vivos—Disheri- 
зоп. _Р Е T died leaving an only son, G М. By 
ів will after reciting, “1 have already made such 
provision for my son G М as I consider sufficient, 
and he will take nothing whatever under this my 
will,” he devised and bequeathed all his property, 
both real and personal, unto and to the use of R N, 
U M, J M, and D P M (thereafter called the 
trustees), their heirs, executors, ete., according to the 
nature and tenure of the property to have and to hold 
‘upon the trusts thereinafter declared, that is to say, ва 
regards personalty, upon trust to collect and get in the 
same and thereout to pay his funeral expenses and 
debts and such legacies as might be payable in the ordi- 
nary course of administration within one year from the 
testator’s death; after paying the funeral expenses, 
debts, and legacies, upon trust to sell and convert 
into money such portion of the personal estate as 
should remain unexpended, and not consist of money 
or security for money, and to vest the proceeds on 
securities; and out of the annual income of the 
whole upon trust to pay the annuities given by 
the will and also any of the legacies so far as 
it would suffice, and after payment of the legacies 
and annuities to pay the surplus unexpended unto the 
person or persons for the time being entitled to the 
beneficial enjoyment of the real property, or of the 
rents and profite or surplus ronts and profite thereof ; 
and so soon as all the annuities and legacies should 
have fallen in and been fully paid and satisfied, in 
trust absolutely for the person or persons entitled to 
the beneficial or absolute enjoyment of the real pro- 
perty. As regards realty, upon trust, until all the 
debts and ies had paid and all the an- 
nuities had fallen in and been fully satisfied, to 
receive and collect the rents, issues, and profits thereof, 
and thercout in the first instance to pay such (if any) 
of the legacies and annuitics as the personal estate or 
income derived from the trust-money and securities 
should be inadequate to defray, and to pay the residue 
to the person or for the time being to whom 
the real estate i for the absolute use of such 
Person or persons respectively. The testator then 
desired the trustees to hold the real estate generally 
for the use and benefit of such last-mentioned person 
or persons for the time being so far as was consistent 
with the trusts and provisions of the will ; and further, 
he directed that out of the net annual income the 
person entitled to the beneficial enjoyment of the real 
property or of the income or surplus income thereof 
should receive for his own use every year, 82,500 a 
month or 30,000 а year, and that the various lega- 
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cies and annuities should only be paid gradually and 
as found possible by the trustees out of the balance 
remaining out of the last-mentioned payment ; and so 
soon as all the legacies and annuities had fallen in or 
been paid or fully satisfied, then in trust forthwith to 
convey the real estate unto and to the use of the pere 
son entitled to the beneficial interest therein with and 
subject to such and the like limitations, provisions, 
and directions thereafter contained and expressed of 
and concerning “the real estate,” so far as the then 
condition of circumstances will permit, and во far as 
such limitations and directions can be introduced into 
any deed of conveyance or settlement without infring- 
ing upon or violating any law against perpetuities 
which may then be in force and apply to the real 
estate or the conveyance or settlement of it as last 
aforesaid (if any such law there be). The testator 
then desired that all the gifts, devises, and limitations 
in his will thereinafter contained should be read and 
taken as subject to the devise aud bequest therein- 
before made to the trustees and the various provisions 
and declarations made by him with reference thereto, 
‘The testator devised all his real property (subject to 
the before-mentioned devise to the trustees) “unto and 
to the use of J М for the term of his natural life, 
and from and after the determination of that estate, 
to the use of the eldest son of J М born during the 
testator’s life for the life of such eldest son; and 
after the determination of that estate, to the use of 
the first and other sons successively of the eldest son 
of J M according to their respective seniorities, and 
the heirs male of their respective bodies issuing suc- 
cessively ; and upon the failure or determination of 
that estate, to the use of the second and other sons 
of J М born during the testator's life, successively, 
according to their respective seniorities; and upon 
the failure or determination of that estate, to the use 
of the first and other sons successively of such second 
or other sons of J M, and the heirs male of their 
respectivo bodies issuing, so that tho elder of the sons 
of J М, born in the testator’s lifetime, and his first 
and other sons successively, and the heirs male of 
their respective bodies issuing, may be preferred to 
and taken before the younger of the sons of J М 
born in the testator’s lifetime, and his and their 
respective first aud other sons successively, and the 
heirs male of their respective bodies issuing. And 
after the failure or determination of the uses and 
estates thereinbefore limited, to the use of each of 
the sons of J М who should be born after the testa- 
tor’s death successively according to their respective 
seniorities, and the heirs male of their respective 
bodies issuing, во that the elder of such sons and the 
heirs male of his body may be preferred to and taken 
before the younger of such sons and the heirs male 
of their and his respective bodies issuing.” — On fail- 
ure of these estates there were similar limitations 
to other members of the testator’s family and their 
sons, sons’ sons, etc. — Further, the testator declared 
his will and intention to be “to settle and dispose of 
the estate in manner aforesaid as fully and com- 
pletely a» & Hindu born and resident in Bengal may 
give or control the inheritance of his estate, or а 
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Hindu purchaser may regulate the conveyance or 
descent of property purchased or acquired by him, 
and not subject to any law or custom of England, 
whereby an entail may be barred, affected, or de- 
stroyed; provided always, and 1 hereby declare, that 
if any devisce or tenaut-for-life, or in tail, or other- 
wise, or any person entitled to take as heir by des- 
cent or adoption or otherwise in any manner, under 
the limitations hercinbefore contained, shall permit 
or suffer the property во devised, etc., to be sold for 
arrears of Government revenue, cte., then and 
diately thereupon the devise and limitations in this 
my will declared and coutained shall wholly cease 
and determine as to him,” etc. Finally, he appointed 
the trustees executors of his will, J M had no 
son born during the life of the testator. G М, the 
son of the testator, sued to have the will set. aside, 
except ва regards the payment of debts, legacies, and 
annuities, He also charged the executors with 
waste aud asked for an account, Held, both in the 
Conrt below and on appeal, that the devises were not 
void, merely upon the ground that the estates wore 
devised upon trust, aud that the testator had power 
to create by means of в devise to trustees such estates 
and beneficial interest as he could have created 
without the intervention of trustees. But the entails 
intended to be created by the will were void, estates- 
tail being wholly opposed to the general principles 
of Hinds law. ‘The plaintiff could not claim maine 
tenance, sufficient provision having been previously 
made for him by his father. Held in the Court be- 
low that, although the testator could not create an 
estate-tail, yet as it is clear that he intended to dis- 
pose of the whole inheritance, the devise must bo 
construed as amounting to the creation of several 
successive life-interests, each commencing on tho 
termination or the failure of the preceding, tho 
whole completed by the gift of the entire estate of 
inheritance to take effect ou the expiration of the 
last life-intercst. The first series of such devises is 
not bad for remoteness, for thore is nothing in Hindu 
law to provent a testator from making a gift of pro- 
perty to an unborn person, provided the gift ia limited 
to take effect, if at all, immediately on the close 
of a life in being; therefore, as concerns only the 
succession of gifts for life only to J M and his 
sons, terminated by the absolute gift of the inherit- 
suce to an unborn person, the will is unimpeachable, 
because cach of these gifts must take effect, if at all, 
at or before the close of в life in being; and the like 
couclusion would hold with regard to each of the 
other scries of devises taken alone; but taken in the 
sgrogate they may violate the rule against perpetui- 
ties ; but the first series could not be affected by this, 
and therefore, as long as it stands, the plaintiff has no 
claim to decision of the Court upou the validity of 
a devise which is subsequent in order of time, ‘The 
plaintiff's suit must be dismissed. He is not entitled 
to immediate relief of any kind. Held on appeal 
that the devise to J Af was valid, though it created 
ошу a life-estate. The intention of the testator was 
that J M should take an immediate vested beneficial 
interest in the real estate, subject to tho charges for 
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payment of legacies, annuities, ete, and in the 
32,500 в month. Тһе devise to J M was not bad 
for uncertainty. But the devises of estates-tail must 
be rejected as void, and cannot be converted by the 
Court into devises creating larger estates than the 
testator intended. The words of the devise cannot 
be coustrued to passa gencral and absolute estate. 
As J М had no sons born in the lifetime of the 
testator, the devise to the use of the first and other 
sous successively of the eldest son of J M lapsed. 
By Hindu law a gift cannot operate to pass property 
existence, so that, as soon as tho 
property is relinquishod and passes out of the donor, 
it may vest in the donce. That in the case of a will 
would bo at the time of the death of the testator, 
from which moment the will operates as a reliuquish- 
ment (exopt in the case of в posthumous child of tho 
testator or a son adopted by the widow of a testator). 
Therefore the devises to the sons of J M to be born 
or adopted after the death of tho testator are not 
valid according to Hindu law, The gift to trustecs 
does not cure the invalidity, for the law will not 
permit that tobe done indirectly which cannot be 
lawfully done directly. The gift of the personalty 
fails because of the want of certainty at the time of 
the death of the testator, who would be the donee, 
and whether the donee was a person in existence or 
not. The gift over of the corpus of the personalty 
after the payment of the legacies and annuitics was 
bad, and cousequontly the property in it is vested in 
the son and heir of the testator subsequently to the 
trusts for the payment of debts, legacies, and annui- 
ties, сіс. But the right to receive the surplus renta 
and profits of the real estate and of the interest aud 
dividends of the personalty, if there be any, is vested 
in J M for life, or until the time arrives for the 
conveying of the real estates, and the vesting of the 
corpus of the pervonalty. The heir-at-law cannot bo 
disinherited by words expressing that ho is not to 
take any benefit under the will. He will take by 
descent, by his right of inheritance, whatever is not 
validly disposed of by the will. Subject to the trusts 
for payment of the funeral and testamentary cx- 
peuses and of the debts, legacies, aud annuitics, the 
plaintiff, as the heir-at-law of the testator, is entitled 
(notwithstanding the will) to в general estate of in- 
heritance in reversion to the immoveable property of 
the testator, and by the terms of the il oo estate, 
larger than an estate for life, has been validly created, 
and there isa resulting trust in the plaintiff's favour. 
The plaintiff is not entitled to a declaratory decree 
against the unborn sons of J М, or the subsequent 
unborn devisees. The plaintiff is entitled to have 
the question of waste tried. Не із also entitled to 
have an account of the moneys and securities which 
have come into tho hands of the trustees, and to sce 
how they have boon applied. GANENDRA MOHAN 
TAGORE v. UPENDRA MOHAN TAGORE 

[4 B. L. R., О. С, 103 


Held by the Privy Council on appeal. In construe 
ing transfers by gift amoug Hindus, a benignant 
construction is to be used, and the donor’s intentions 
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carried out, if ascertainable, to the extent and in the 
form which the law allows. Thus if an estate bo 
given by a Hindu to A without words of inherit- 
ance, it will, in the absence of a conflicting context, 
give an estate inheritable as the law directs ; if to it 
be added an imperfect description of it as a gift of 
inheritance not excluding the inheritance imposcd by 
law, an estate of inheritance would pass; if a gift be 
in terms of an estate inheritable according to law, 
with superadded words restricting the power of 
transfer which the law annexes to that estate, the 
restriction is to be rejected ; if a gift be to А and 
heirs to be elected from a line other than that 
specified by law and, expressly excluding the legal 
course of inheritance, the gift is only good so far as 
consistent with the law—4 would take a life-estate, 
and tho other limitations would fail, АП estates of 
inheritance created by gift or will, so far as they arc 
inconsistent with the general law of inheritance, are 
void as such, and by Hindu law no person can suc- 
ceed as heir to estates described in terms which in 
English law would designate cstates-tail. In order 
to make a gift under a will good by Hindu law, the 
doneo, except in the case of an adopted child, or a 
child en centre sa mere, must be а person in exist- 
ence, capable of taking at the time when the gift 
takes effect, А child adopted after а man’s death in 
pursuance of a power given by him is in contempla- 
tion of law begotten by that man. The law of 
wills among Hindus is analogous to the law of gifts; 
and even if willsarenot universally to be regarded in 
all respects as gifts to take effect upon death, they 
are generally so to be regarded as to the property 
which they can transfer, and the persons to whom it 
can be transferred. A person capable of taking 
under a will must be such a person as could take a 
gift inter vivos, and therefore must, either in fact or 
in contemplation of law, be in existence at the death 
of the testator, Soorjeemoney Dosses v. Denobundoo 
Mullick, 9 Moores I. A., 123, distinguished. Trusts 
are not unknown to Hindu law ; they can be created 
for carrying out such intentions as the law recognizes. 
‘There is no reason why a Hindu should not by will 
create an estate for life, Where the testator left 
his property to A for life with remainders, showing 
that A should have no more than a life-estate, but 
that the testator wished to tie up the estate by pro- 
visions in tail,—Held А could not be declaredtentitled 
to more than alife-estate. Where a testator directed 
his property to go in a certain way on the “failure 
or determination” of estates created by him, it was 
held that such words contemplated the fact of thoso 
estates being legal and valid; and that, as they were 
illegal and invalid, no effect could be given to the 
directions as to the further devolution of the property. 
The will directed that, as to the personalty, the 
trustees were, after all annuities and legacies had 
fallen in and been satisfied, to stand possessed of, 
and interested in, the corpus in trust absolutely for 
the person or persons entitled under the limitations 
in the will to the beneficial or absolute enjoyment of 
the real property. "Tho High Court gavo tho tenant 
for life the surplus of the interest remaining in the 
hands of the trustees after payment of the legacies 
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and annuities, but excluded him from any right to 
the subsequently accruing interest. Held that he 
was entitled to the interest of the personalty after 
such falling-in and satisfaction. Where в воп had 
received as a gift from his father property producing 
at the time 97,000 а усаг, ‘their Lordships, without 
deciding, whether a son could be deprived of main- 
tenance, considered that he had reccived an adequate 
maintenance. All the existing parties intercsted in 
a will being before the Court, a decree can be made 
ва to the rights of all parties. Lady Langdale v. 
Briggs, 8 De Ger, М. & @. 391, distinguished. 
JOTINDRA MOHAN TAGORE є. GANENDRA MOHAN 
TAGORE. GANENDRA MOHAN TAGORE v. JOTINDRA 
MOHAN TAGORE 
[9 B. L. R., P. C., 377: 18 W. R., 359 
L. R., L A., Sup. VoL, 47 
129. — — — — Bequest to a class—Vested 
and contingent interest.—A will made by a Hindu 
contained the following clause: “I bequeath to my 
elder daughter 825,000, subject to the condition that 
she shalliinvest the same in lands . . . shall enjoy the 


produce and shall transmit the corpus intact to 
her male descendants.” Within a month after the tes- 
tator's death his eldest daughter was delivered of а 


воп, who died in a few mouths. She died subsequently 
leaving the plaintiff, her husband, but no male issue 
her surviving, The plaintiff sucd as heir of his son 
to recover the amount of the above bequest. Held 
that, as the daughter's son never acquired в vested 
interest in the bequest, the plaintiff's suit must be 
dismissed, SRINIVASA о, DANDAYUDAPANI 

(LL R., 12 Mad., 411 


130, — — — — — — — Void residuary 
lequeste—Trusts for maintenance and religious 
trusts—Perpetuilies—A testator by his will directed 
as follows: * To my daughter А BI give the interest 
оп а Government promissory note for R3,000, to bo 
paid to her, as the ваше becomes due, during her life 
and if at her death there be any male issue of hera 
living, I give the said promissory note, to be divided 
equally among them if more than one, and if there be 
no such male issue living at the death of the said 
А В, the said security for R3,000 shall thereupon 
fall into the general residue of my estate? He also 
directed, after having bequeathed five, “one-sixth 
share shall be retained by my executors, and the ine 
come thereof accumulated and invested in Govern 
ment securities until the son or sons of my eldest son 
H, if ho shall have any son, shall attain full age, 
‘and shall thereupon be paid to such son or sons 
if more than one, in equal shares . . . . and 
in case no son be born of my said eldest son, or no son 
shall attain full age, then such one-sixth share shall, 
on the death of the said Н, be divided equally among 
such of my five other sons as shall then be living and 
the male issue of such of them as shall then be dead, 
such male issue taking the share of their respectivo 
fathers.” Then after reciting that he was desirous 
of making, out of his immoveable property, a perma- 
nent provision for the benefit of his five younger sous 
and their male descondants, and that he was desirous 
of having the due forms of worship carried out after 
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his death, he further directed that certain lands 
should be held by his executors on trust, to apply the 
rents and profits (1) in the celebration of certain 
poojas and in the performance of periodical turns of 
worship of the family thakoors and other religious 
festivals, at the same expense and in the same style 
ав the testator himself had done, or at such expen: 
and in such style as the executors should think fit ; 
andi(2) in the maintenance out of the surplus of the 
five younger sons, their wives, sons, and male descen- 
dants, and female descendants until their marriage. 
Held that the juests to the children of the 
daughter ‘and to the children of H were void. 
Снокрвв Монев раван е, MOTILALL MULLIOK 

[5 C. L. В., 496 


181. — — — — — — — Remotenett—Ap- 
liability of English rules to Hindu vills.—A 
indu testator died in 1837, leaving four sons and 
two grandsons by a deceased won. Ву his will, dated 
in 1837, after ing that his property should be 
divided into fve shares, of which his four sons were 
to take one each, and his two grandsons the remain- 
ing one, the testator made the following devise: “On 
the death of any or either of my said four sons, or of 
the ssid E D and M D (his ты) leaving 
lawful male issue, such malo issue shall succee 
to the capital or principal of the share, or respective. 
shares, of his or their deceased father or fathers, 
to be paid or transferred to them respectively on at- 
taining the full age of 21 years ; but if any or either 
of my said four sons die without leaving any 
male issue, or if he or they shall die leaving such 
male issue, and the whole of such issue shall after- 
wards die under the age of 21 years, and without 
male issue, in such case the share or shares of 
my said sons so dying shall go to and belong to the 
survivors of my said sons and my said two grandsons 
for life and their respective male issue absolutely 
after their desths in the same manner and proportion 
as is hereinbefore described respecting their original 
shares?” U, one of the sons, died in 1853, leaving an 
anly son 8, born in the lifetime of the testator, who 
died shortly after his father intestate, and without 
male issue. Та а suit by tho widow of S claimi 
ва his heir and representative to recover the share of 
U as having descended to S absolutely, and to ob- 
tain partition,—Held that, inasmuch as U survived 
the testator, the gift to the male issue of the testa- 
богів sons iwas void for remotenoss ва including ob- 
jecta who might have come into existence after the 
tor’s death, and therefore be incapable of taking. 
The rule that where there is a gift to a class, 
‘and some persons constituting that class cannot take 
in consequence of remoteness, the whole bequest 
must fail, os well as the Principle of the English 
Courts in deciding questions of remotences, that 
regard is to be had to possible and not to actual 
events, is applicable to the interpretation of the wills 
of Hindus. The gift to the male issue being void, the 
subsequent limitations were also void. 8 therefore, 
and through him the plaintiff, was entitled to а share 
in such part of the testator’s ostato as by reason of 
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the invalidity of the gifts in his will was undisposed 
of. SOUDAMINEY DOSSEE e. JOGESH CHUNDER Dorr 
[L L. В., 2 Calo., 262 

182. 


Class of whom 
some only are in existence.—A bequest by в Hindu 
to a class of persons, some of whom are not in existe 
ence at the date of testator’s death, is wholly void; 
and the fact that some of the class are then living 
and capable ef taking will not enable the clase 
to open out and let in any after-born members of the 
class.  KHRRODEMONEY DossEm e. DOORGAMONEY 
Dossss . В . Т.В В, 4 Calc, 455 
[3 C. L. R., 112: 3 C. Г. R, 315 

But see RAMLAL SETT v. KANAT LAL SETT 
[L L. R., 19 Calc, 683 

and Rar BISHEN CHAND v. ASMAIDA Kore 
[L L. R., 6 АП, 580 : L. R., ЦІ. A., 164 
183. Gift to sons or 
daughters of M who may be alive at ў '* death— 
Gift to a class to be ascertained at future time— 
One member of such class in existence at testator’s 
death—Tagore case—Hindw Wille Act (XXI of 
1870), a. 8—Succession. Act (X of 1865), в. 98.— 
P, в Hindu, died in September 1886, and left two. 
sons, viz., the plaintiff and ono M, By his will P 
left the residue of his property to trustees, who were 
to invest it im Government promissory notes and 
to pay the interest thereof to the wife of his son 
M and after her death to pay it to М. He further 
directed that after A's death “the amount of the 
interest is to be paid from time to time to his sons 
or daughters who may be alive according to what 
may be considered proper.” By a subsequent 
clause he directed that, if there should be no one 
living of his son M’s race or descent, the said Gov- 
ernment notes should be given to a certain charitable 
fund. At the time of the testator’s death the wife 
andone daughter (С) of M wereliving. Subsequently 
a son was born to Af, but this child died shortly after 
Ма birth, The wife of М died in September 1889, 
and М himeelf died in October 1889. ‘The plaintiff 
then filed this suit claiming the property in question 
as heir of the testator to the exclusion of C, the 
daughter of M. He contended that she could only 
claim as one of the class of “sons or daughters” of 
M mentioned in tho will; that the gift to this class 
was void, as it included, or might include, persons 
who were not in existence at the time of the testator’s 
death. Held that C was entitled to the property 
under the will. The primary intention of the testa- 
tor was that all the members of the class specified 
should take and his secondary intention was that, if 
all could not take, those who could should do во, 
Here there was one member of the class who could 
take the property, and it might be inferred that the 
testator meant that she should take it, rather than 
that his intention should be defeated altogether. 
MAxGALDAS PARMANANDAS v. TRIBEUVANDAS NAR- 
SDAS . . . LL.R,15 Bom, 659 


134. Gift to a clase 
some of whom are not in existence at testator’s 
death—Right to live in а howe given to perents 
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and their children—Right of children under such 
gift independently of the parents.—B, who died in 
1835, left a will, in the English form, whereby he 
bequeathed a house to his two sons 7 and М, and 
directed that they should not soll or mortgage it, but 
were either to live in it or enjoy the rents and revenue 
thereof for ever. Не further directed as follows :— 
* My son-in-law N with his wife S and children to 
live in the house for ever." P died in 1838, and his 
four grandsons were the first four defendants in this 
suit. М became insolvent, and his interest passed to 
the Official Assignce, who was the fifth defendant. 5 
was the testator’s daughter, and she and her husband 
N went to live in the house in question when the 
testator first went to reside there, and they and their 
family had lived thero over since. Both the plaintiffs 
er sons) were born in the testator's lifetime. № 
ied in 1844. died in 1887. Subsequently to her 
death, her children (the plaintiffs) continued to reside 
in the house and to occupy the rooms which they had 
always occupied until April 1889, when the first four 
dofendante, who were grandsons of V, dispossessed 
them. The plaintiffs filed this suit, praying for 
possession of the rooms, and for declaration that 
they and their families wore entitled to reside there. 
‘The defendants contended (1) that there was no gift 
to S's children independently of №; (2) that if th 
was а gift to the children, it was void, as being 
gift toa class some members of which might 
come into existence after the testator's death. Held 
that tho clauso in the will should be construed as 
giving the right to live in the house to S and the 
children after W’s death. The benefit was intended 
to be conferred not only on М, but also on his wife 
and children ; that this was not а devise to class in 
the sense in which that expression was used in Leake 
v. Robinson, 2 Mer, 863, viz, a gift to a body of 
persons uncertain in number at the time of the gift 
to be ascertained at a future time, the share of each 
being dependent for its amount upon the ultimate 
number of persons. The benefit which each membor 
of the class was to take was in no way dependent on 
the number of the children ; each had в distinct and 
independent right to reside in the house, and the 
number of persons who might ultimately belong to 
the class was in no sense ri as a criterion of 
the interest which each was to take. Quere— 
Whether Soudaminey Doses v. Jogesh Chunder 
Dutt, 1. Г. R, 8 Cale, 262, and Kherodemoney 
Dossee v. Doorgamoney Dossee, I. І. Е. 4 
Calc., 486, are not overruled by Rai Bishenchand v. 
Asmaida Koer, I. L. R., 6 Ail, 560: L. Е. 11 1. 
A, 164. KRISHNANATH NARAYAN v. ATMARAM 
NABAYAN . . ТЬВ, 16 Bom, 543 
135. Gift to a class 
tome of whom are not in existence at testator’s death 
—Contingent gift—Subsequent gift valid, though 
prior gift roid—Contingent gift—Succession Act, 
г. 98, 100, 102, 108— Power of appointment given by 
will, р of Geral power оў appoiniment.— 
М P by his will, dated 14th April 1878, after appoint- 
ing his brother J to be his executor and directing 
the payment of legacies, bequeathed all his estate, 
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moveable and immovesble, not otherwise disposed 
of to J, his executors, administrators and assigns, 
upon trust to collect outstandings and to pay debts 
and legacies and to stand possessed of the residue 
in trust (1) for his (the testator’s) wife В and A 
the wife of his brother J during the life of both, 
or the survivor of them, for their or her sole use; 
(2) and from and after decease of the survivor of 
them in trust for the male issue of J if any there 
be; (3) and, in default of such male issue, in 
trust for any person or persons, in any shares or 
share, and in such manner as his brother J should 
by any deed or deeds or writing or writings ap- 
point with or without power of revocation or new 
appointment. J proved the will, and as executor 
managed the estate until his death on the 17th 
October 1888. He had no male issue, but he had 
two daughters, who were the defendants in this 
suit. Shortly before his death, viz, on the 7th 
October 1888, he made a will (as stated therein) 
in accordance with the authority given to him by 
the last clause of the will of M Р, He directed 
that twelve months after tho death of B (M P's 
widow), the estate should be divided equally 
between his two daughters, K and M. К was born 
in М Ps lifetime, but M not until after his 
death, Held that tho trust in M P's will in 
favour of the male issue of J was void under the 
rule laid down in the Tagore case, 9 В. Г. В» 877: 
L. В. I. A, Sup. Vol, 47. The testator plainly 
meant that the male issue of J living at the death 
of the survivor of the tenants for life should take 
the estate according to the rules of Hindu law, 
without distinguishing between those born in the 
lifetime of the testator and those born prior to 
that event, but subsequently to his death. At 
the death of the testator, J had no male issue, 
and the bequest was therefore a bequest to a 
person or not in being, and void. Held 
also, regarding the subsequent creation of the 
power in favour of J as equivalent to a E 
of the estate to him, that such gift was valid, 
although the prior gift was void. It was a gift 
to him if he should havo no male issue; a gift 
which, as ho was alive at the death of the testa- 
tor, was good under Hindu law. It was not в 
gift over to him on an indefinite failure of his 
male issue It came into force immediately on 
the death of the surviving tenant for life if at 
that time he should have had no male issue slive 
between the death of the testator and the latter 
evont, If a son had been born to him after the 
teatator’s death, the gift to him could not have 
come into operation. It was only in the event of no 
son being born tohim that he could take. It would 
not therefore make any difference that the testator 
made an ineffectual and inoperative disposition in 
favour of such son if born. The rule of the Tagore 
case, that the gift of an estate to take effect after 
the failure of previously created invalid estates is 
void, did not apply. Held, further, that the power 
of appointment given by М P's will operated to 
confer ownership upon J after the death of B upon 
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his executing his will, and that the bequests given 
by his will to his daughters, the defendants, were 
тайа bequests. Held on appeal that the devise in 
М P's will in favour of the male issue of J meant in 
favour of such male issue as should be living nt 
the time of the death of the survivor of the tenant for 
life, whether born in the lifetime of the testator 
or after his death; and as, at the death of the testator, 
J had no male issue, it was a pift to a person or persons 
not in being at that time, and therefore void 
under the rule in the Tagore case. Held also 
that the devise over, in default of such male issue, was 
an alternative gift to take cffect on an event to 
be determined at the death of the survivor of 
the tenant for life, and consequently was not open to 
objection. Held further—as to the bequest to such 
person or persons as J should, by deed or writing, 
appoint—that there was no clear principle of Hindu 
law which forbade such в bequest being construed, 
and effect given to it, according to its plain and 
literal terms; always subject, however, to the same 
restrictions as the Hindu testamentary law imposes on 
the testator himself, viz., that the appointment should 
be made, so that (i) the appointee might be ascertained 
when the event arose on which he was to take 
{in this case, therefore, before the death of the 
surviving tenants for life), and (ii) the appointee bea 
person who was alive at the death of the testator. 
Held, accordingly, that in making this bequest the 
testator's intention was clearly to give J the ultimate 
disposal of the property, but not that it should form 
part of J’s estate. The circumstance that English 
Courts, in such cascs, treat the property, when 
the power has been exercised, as part of the estate of 
the appeintor in the interest of creditors, and some 
other persons favoured by the Court of equity, could 
not affect the question as to what was the intention 
of M P when he made his will. Original Court’s 
decree varied accordingly; the share in the residue 
appointed by J to his daughter M (born after 
the testator’s death) being declared to be part 
of M P's cstate of which he died intestate, and 
to belong, therefore, to his (M P's) heir. JAVERBAI 
©. KABLIBAI А . LL K,10 Bom, 498 


varying decree in S. С, in lower Court. 
[L L. R., 15 Bom.,326 


136, ———___—______ One member of 
such class in existence of date of gift—Will direct- 
ing deed to be executed—Date of deed is date of 
gift.—AÀ Hindu died in 1856 leaving a will whereby 
he directed his widow and executrix Z to purchase an 
estate worth 20,000 for his grandson 7, and that 
this estate should be conveyed to trustees, to be held 
by them in trust for 7 for his life or until his insol- 
vency, and after his death for his son or other male 
heir, The executrix purchased the estate, but no 
trust deed was executed. 7 therefore brought a suit 
in 1871 to have the will carried out and a trust deed 
executed. 7 R (one of the plaintiffs in the preseut 
suit), who was 7°в uncle, was made а party to that 
suit, and в consent decree was passed which ordered 
that the executrix Z and 7 R should execute а trast 
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deed in accordance with the directions in the will. А 
deed was accordingly executed in 1876 whereby the 
Property was conveyed to trustecs on the trust 
declared in the will. At the time of the testator's 
death, T' had no sons, but at the date of the deed in 
1876 he had опе son С and in 1883 another son @ 
(the defendant) was born to him. 7 died in 1890, С 
died childless in 1891. The plaintiffs, who were 7 R, 
the cou, and 7 A's son, the grandson, of the testator, 
now claimed the property. They contended that, 
neither of 7"s sous were in existence at the date of the 
testator's death, they could not take under his will or 
under the deed which was afterwards executed to carry 
out the will ; that, although at the date of the deed in 
1876 onc of the sons (C) was in existence, nevertheless 
he couldonly claim as one of a class, and that class 
was not ascertained or ascertainable at the date of the 
testator's death, пог at the date of the deed, Œ not 
having been born until 1883. The whole class was 
therefore excluded and the property after 7’s death 
was undisposed of. Held that, in view of the 
direction of the will that в decd was to be executed 
which should declare the trusts of the property, it was 
the date of the deed subsequently executed wl 
should be regarded in order to determine the vali. 
of the limitations of the property bequeathed, ai 
not the date of the testator's death, and that, 
under the deed, on the death of T, his son С became 
entitled to the property. In the case of a gift to a 
class if there is a person in existence at the time of 
the gift capable of taking and whom undoubtedly the 
donor intends to bencfit, he is entitled to take, although 
others of the same class subsequently come into exist 
ence whom the donor meant the gilt also to benefit, 
but who cannot take because of their non-existence 
at the date of the pift. TRIBRUVANDAS RUTTONJI 
г. Gaxcapas Твісомл . L L. R.,18 Bom.,7 


187. Bequest to 
“children” —Meaning of the expression“ children” 
—Gift to a class—Gift of income as required with 
trust for accumulation of balance.—Considerations 
which only show that a testator has made a disposition 
in his will which the Court is surprised to find there, 
though they might have determined the sense in 
which the testator had used an ambiguous expression, 
cannot of themselves lend the Court to refuse to give 
effect to the plain language he has employed, e.g., to 
read a bequest to “ children ” as a bequest to “ sons ” 
only. A bequest to “ the children of R living at his 
decease,” where some such children arc in existence at 
the date of the will, need not be construed as a gift to 
a class of which some members might come into 
existence after the testator’s death, when such а 
construction would manifestly defeat the primary 
object of the testator. A direction in в will to 
trustecs to pay to a Hindu lady во much of certain 
dividends as she might from time to time require for 
her own use and support, etc., and to accumulate the 
surplus not required by her upon trusts, entitles the 
legatee to receive, if she requires it, the whole interest 
as it falls due, but not to claim afterwards amounts 
which she did not require as they fell due, and which 
have been accumulated, and this is so whether the 
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trast for which accumulation is directed is valid or 
invalid. KRISHNARAO RAMCHANDRA r. ВЕНАВАТ 
[L L. R., 20 Bom., 571 


138. Members of a 
clase not in existence at testator’s death—Vo 
—Intention of testator—Gift to widows of sons is a 
gift to а class.—A testator gave his property to his 
executors and trustees, who were to apply the income 
as directed. He further directed that after the 
death of the last survivor of his five sons the 
property should be divided as directed among the sons 
of his sons and daughters of his sons, and provision 
was made in certain events for the widows of hi 
deceased sons. He left him surviving his five sons, 
three grandsons and three grand-daughters. After 
his death two moro grand-daughters were born. 
Held that the gifts to the sons, daughters, and widows 
of deceased sons were void. They were gifts to a class 
of which some members were not in existence at the 
time of the testator’sdeath. The principle deducible 

that it is the primary duty of 
rue the will as to carry out, as 
far as possible, the intentions of the testator, and that, 
if the Court comes to the conclusion that the testator 
had the primary intention of benefiting all the 
members of a class and if such intention fails by 
reason of its being void, yet if the Court can 
deduce a secondary intention that at least such 
members of the class should take as were in existence 
at the time of the testator’s death, then effect should 
be given to such secondary intention, but not other- 
wise. For the purpose of ascertaining these primary 
and secondary intentions, it is, of course, necessary to 
take all the material facts as to the testator's family 
into consideration and to read the various provisions 
of his will ава whole, A gift in a will to widows of 
sons is, in the case of Hindus, в gift to a class, as 
Hindus by their law are permitted to have more than 
one wife at the same time. Ram Lal v. Kanai Lal, 
І.І. By 12 Cal., 668; Krishnanath у. Atmaram, 
T.L. R., 15 Вот. 648 ; Mangalda v. Tribhovandas, 
T.L. R. 15 Вот, 652; Tribhovandas v. Gangadas, 
L L. ELI Вот 7: ‘and Krishnarao v. Benabai, 


T. 1, 20 Вот. 671, referred to. Kums 
fand NAXRAUI c, Monarsi Jamam NARBAUI 

[L L. B., 23 Bom., 533 

139. Remoteness—“ Descendants” 


—Bequest creating series of life-interests.—Undera 
bequest by a Hindu of R10 em month, followed by a 
direction to the following “In this manner 
continue to pay in the legatce’s name so long as he 
shall be alive; after his death continue to pay the 
same to his descendants from generation to generation,” 
— Held, first, that the legatee tcok only a life-interest 
under the bequest ; second, that the words “from 
generation to gencration” did not import more than 
what “absolutely” and “for ever” import in an 
English instrument ; third, that the descendants in 
existence at the time of the tenantefor-life’s death 
took absolutely as a class ; and, fourth, that'such des- 
cendants were entitled in equal shares to an amount 
sufficient to produce the monthly sum of #10, 


You, п 
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Remarks on the construction of Hindu wills. 
“Descendant " of the testator in a Hindu will would 
include children and grandchildren living at his 
decease, but not the testator’s brother or widow. 
There is no rule of Hindu law imposing any restric- 
tion in point of time on the operation of & bequest 
creating в series of successive life-intereste in each 
generation of a legatce's descendants ; but semble—the 
grounds of the rules against perpetuities are appli- 
able to the property of Hindus, and the Court will be 
very reluctant to construe в Hindu will во as to tie 
up property for an indefinite period. ARUMAGAM 
Морли г. AMMI AMMAL , . 1Maà, 


140. Estate-tail— 
Accumulation.—A Hindu by bis will dirccted that 
his estate should remain intact, and that the profits 
should be applied, in the first place, towards per- 
forming religious duties; and ре ротай that his 
immoveable property, business, and the capital stock 
thercof should also remain intact, and that his heirs, 
sons? sons, and great-grandsons in succession should 
be entitled to the profits, no person having any right 
of alienation. The testator Fen provided that his 
should act as manager and shebait, and 
counta, and that he should have no power 
of alienation. He then made provisions for the pay- 
ment of Government revenue, and declared that of 
the surplus profits, six-sixteenths sbould be applied 

rt towards the worship of his ancestral deities, 

the residue towards the maintenance of all the 
tahoe of the: family: iul religions: ceremonies 
the remaining ten-sixteenths to be carried to the 
credit of his estate. In case of dispute between his 
eldest son and the testator’s third wife, the mother 
of the testator’s minor children, the testator directed 
that his eldest son should receive five-sixtcenths of 
the ten аплав share ; if another son should be born of 
the testator’s third wife, the remaining cleven-six- 
teonths was to go to her sons. If no son was born, 
then the eldest son was to take five and а half six- 
teenths, and the sons of the third wife the remaining 
ten and а half sixtcenths, absolutely, as long as the 
family remained joint ; the expenses of the debsheva 
and maintenance of the family were to be defrayed 
from the six annas share, In case of separation, the 
shares of the song were to be placed to their respec- 
tive credits every year, each воп on attaining majority 
to be entitled to his share, The testator then pro- 
vided that, in case of separation, his sons (with the 
exception of the landed properties and capital stock 
of the business, and the articles used by the idols) 
should be at liberty to take the moveable property 
absolutely according to the conditions laid down for 
the division of the ten annas share of the profits, 
He then provided for the maintenance of his third 
wife and minor sons out of the six annas share, 
each son on attaining majority to be entitled to his 
share under the will absolutely. After providing 
that his sons should live in his ancestral dwelling- 
house, but that none of them should have any power 
of alienation, the testator directed that, if any of his 
heirs died without male issue, the widow Of such 
heir should receive maintenance only, and that his 
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grandson by a daughter should get nothing, but his 
share should go over to the surviving sons. The 
testator finally directed that his cldest son, son 
grandsons, and other heirs in succession, should per- 
form the duties of kurta and shebait, In a suit by 
the widow of one of the testator’s sons by his third 
wife, secking to recover snch а share of the testator’s 
property as she would have been entitled to in case 
of intestacy,— Held that the intention of the testa- 
tor iu disposing of the profits of the six annas share 
was not au intention to create a valid estate in the 
corpus in favour of avy individual, but to tie up 
such corpus and to give the protits only to his male 
descendants; or, in other words, to create a sort of 
estate in tail male in the profits, and that the bequest 
was void. Held also that the disposition of the ten 
annas share of the profits was void, there being in 
one event direction to accumulate for ever with- 
out в disposition of the profits; and in the other 
event, the pift was void for the same reasonsas the 
gift of the віх annas share, Held, further, that the 
disposition of the family dwelling-house, save in so 
far as it prohibited alienation, was god, and that 
thore was в sufficient disposition of the moveable 
property, Зноокмот Снсхрев Das v. MONOHARI 
Da . о . .LL.R,7 Cale, 260 

[8 С.І. Rọ, 478 


Held on appeal by the Privy Council, affirming 
this decision, that the Hindu law docs not allow such 
а disposition of property as would have been made by 
a testator whose intention was to give to his descen- 
dants the profits only of his estate for their benefit, 
and for the maintenance of religious services, but 
not to dispose of the cstate itsclf. Held that, ac- 
cording to the true construction of the will taken 
altogether, the testator's intention was not to рвав 
the estate. This was confirmed by the clauses against 
alienation, and for the accumulation, as long as the 
family should remain joint, of a certain share of the 
profits; another portion being assigned for tho re- 
ligious services. This was not a case in which а 
testator, having expressed an intention that his estate 
should pass, had added a clause againat alienation, in 
which case the latter clause would have been merely 
void. Held, accordingly. that this bequest was in- 
valid. Ап account of the profits of the estate, from 
the date of the death of the testator, having been 
ordered by the decree of the Court below in favour 
of the inheritor of а share at whose instance the 
bequest was held invalid,— Held that this did not mean 
that enquiry should be made into the different pay- 
ments by the manager for the time being, or moneys 
taken out by the members of the family, but that it 
should be ascertained to what portion of the savings of 
the family, or of the accumulations made, such sharer 
would be entitled; and that this order was accord- 
ingly correct, SHOOKMoY CHUNDER Dass о. MONO- 
нды Dasi.. L L. R., ll Calo, 684 

[L. В. 12 L A., 108 

14] — — — — — Perpetuities— 
Trusts for worship— Recital in will as to inten- 
tion to create perpetuity.—The testator by his will, 
dated 24th December 1878, which recited that he 


DIGEST OF CASES, 


(зи ) 


HINDU LAW -WILL—continued. 
5. CONSTRUCTION OF WILLS—continued. 


was desirous of disposing of his moveable and im- 
moveable estate, so as to ensure a perpetual income 
for the worship of the family idols, and the main- 
tenance of his heirs, after making provision for his 
funeral and shradh, and for the payment of в 
pecuniary legacy. gave and bequeathed all his 
moveable estate to the Official Trustee of Bengal for 
the time being, on trust out of the income to pay 
over the same to the trustees of the will, to 
whom he devised and bequeathed all his immoveable 
estate and the income of his moveable estate in the 
hands of the Orticial Trustee on trust for the main- 
tenance of the family idol, subject to the following 
trusts:—In the first place, out of the income of the 
moveable estate, to keep all the houses in the trust 
premises in repair ; in the second place, to suffer his 
two widows, K and Z, with their children and 
families to reside in the family dwelling-house, 
during their lives and on their deaths to suffer all his 
heirs, according to the Hindu law of succession, to 
reside in such house for ever; in the third place, to 
pay out of the moveable estate to his wife K monthly 
during her natural life, and to her children 
montbly 895, during the same period, and on her 
decease to her children and their heirs according to 
Hindu law, monthly R100 for ever, for their support 
end maintenance, (Similar trusts in favour of Zand 
her children followed.) The residue of the income of 
the moveable estate was directed to be paid, by moieties 
to the widows, and on the death of each, her share 
was to be given to her issue in the same way as the 
other sums were directed to be paid to them 
respectively. Held that the recital as to the testa- 
tor’s desire to establish a perpetuity did not invalidate 
the subsequent trusts, so far as they were other- 
wise good according to law; that the trust for the 
repair of the house was valid during the lives of the 
two widows and the survivor of them; that the trust 
to allow the two widows and their families to occupy 
the family dwelling-house was a trust for the widows 
and no one else, empowering them with their families 
and any others S&hom they might choose to make 
members of their families to reside in the house ; that 
the trust to allow the testator's children, and their 
heirs on death of the widow, to occupy the house, was 
void; that the wives were entitled to Н5 monthly, 
and the children of each, during the lives of their 
respective mothers, to R95, equally ; that the trusts 
to pay #100 monthly to tho children of each of the 
widows, ou their respective deaths for ever, was 
void; that the gift of the residue to the widows in 
moie was valid for their respective lives, but the 
gift to their issue on. their respective denths invalid, 
and that the trust for the worship, subject to the 
other trusts, so far as they were valid, was good. 

Kaniy Рвовохо Міттев т, борев Nata Ков 
[7 C. L. R, 241 


142, — — — —  — —  — Bequest void 
for remoteness.—A Hindu testator died posscssed of 
‘considerable property, and leaving в will, dated 12th 
September 1870, by which he appointed his wife exe 
cutrix in the following words: ‘I appoint my wife, 
А D,executrix'on my behalf, and vest her with 
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entire ‘authority and responsibility. After my de- 
cease, my said wife shall perform all duties according 
to my instructions embodied in the following para- 
graphs, [After reciting that his wife was a purda 
woman, and that his three sons were disobedient and 
extravagant, he appointed certain persons managers 
to perform certain duties under the will which could 
not be performed by a purda woman ; and after vari- 
ous minor bequests and directions, he directed that, if 
it should appear to the executrix or executors for 
the time being that they would not be able to pro- 
tect the property, then they should forms family 
fund in the Government trust fund of all the 
property, and that the interest thereof should be 
employed in the performance of certain religious 
ceremonies and the family expenses, and then be- 
quenthed as follows] :—“ Whatever Company's paper, 
moveable and immoveable property, etc. shall be 
formed into a family fund in the Government trust 
fund, my grent-grandsons shall, when they attain 
majority, receive the whole to their satisfaction, and 
they will divide and take the same in accordance 
with the Hindu law. God forbid it, but should I 
have no great-grandsons in the male line, then my 
danghter’s sons, when they are of age, shall take the 
said property from the trust fund and divide it 
ling to the Hindu shastras in vogue.” The 
testator left living at the time of his death one 
son's son, three sons, and a daughter and her sons, 
but по great-grandson, Held that the bequest to the 
great-grandsons was void and inoperative for remote- 
ness, that the bequest to the daughter's sons was 
dependent on, and not alternative to, the gift to the 
great-grandsons, and therefore в bequest void under 
8. 103 of the Succession Act. Held also that 
A D was invested under the will with only a repre- 
sentative character, and was therefore not entitled 
beneficially to any residue of the estate as against 
р who might have any interest therein. 
ВАЗАМАТН DEY SIBKAR г, ANANDAMAYI DASI 

[8 B. L. R., 280 


143. —  —— Bucoessiee 
interests, Bequest of — Gift over after life-interest— 
Construction of gift to persons, and the heirs male 
of their bodies.—A will cannot institute a course of 
succession unknown to the Hindu law; and in con- 
ferring successive cstates, the rule is that an estate 
of inheritance must be such a one as is known to the 
Hindu law, which an English estate-tail ів not. 16 
is competent to a Hindu testator to provide for the 
defeasance of в prior absolute estate contingently 
пров the happening of а future event; but an 
important part of the rules relating thereto is: first, 
the event must be one that will happen, if at all, at 
latest immediately upon the close of a life in being 
at the time of the gift (as decided in the Mullick 
case, Soorjeemoney Dassee v. Dinobundoo Mullick, 
9 Moore's I. A., 128). Secondly, that в defeasance 
by way of gift over must be in favour of some 
person in existence at the time of the gift (as laid 
down in the Tagore case, Jutteendro Mohun Tagore 
у, Ganendro Mohun Tagore, L. В І. A, Sup. 
Fol., $7: 9 В. І, R., 877), the latter case deciding 


You. п 
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not only that a gift to a person unborn is invalid, but 
that an attempt to establish a new rule of inherit- 
ance is invalid. A testator bequeathed the residue 
of his estate to his executors upon trust to pay the 
income to his danghter during her lifetime; and 
after her death in trust to convey the residue to his 
two half-brothers, in equal moieties, and to the heir 
or heirs male of their or either of their bodies, on 
failure of whom upon trust to give the same to the 
sons ог son of his daughter. Both the half-brothers 
survived the testator. On the death of one of 
them, the daughter (to whom children, as well as 
to the half-brothers, had been born), making all 
persons interested parties, claimed that the trust 
and limitations had become void as to one moiety 
of the residue bequeathed, and that she had become 
entitled thereto for the estate of а Hindu daughter. 
Of the children, all were born after the testator’ 
death, save three sons of the surviving half-brother, 


who were born in the testator’s lifetime, Held that 
the gift of the residue, so far as it “purported to 
confer an estate of inheritance on the half-hrothers 


and the heirs male of their bodies, was contrary to 
law and void; that the gift to the plaintiff's sons, 
unborn at the death of the testator, was incapable of 
taking cffect; that cach of the half-brothers took an 
estate for life in one moiety of the residue be- 
queathed, in remainder expectant ou the death of the 
plaintiff; and that accordingly, on the death of 
the half-brother, who had died before this suit was 
brought, the inheritance of his moiety had devolved 
on the plaintiff, as daughter aud heir of her father, 
and as she claimed. KRISTOROMONI рав v. 
NARENDRA KRISHNA BAHADUR 

[L L. R., 16 ene 988 


144, — — — — — — — Male йе 
Gift to unborn person— Bequest void for remote 
ness.—Whore в testator directed in his will that 
first) “on the death of either of my four sons leaving 
lawful male issue, such issue shall succeed to the 
capital or principal of the respective shares of his or 
their deceased father or fathers, to be paid or trans- 
ferred to them respectively on attaining the full age 
of twenty-one years ; (second) if cit her of my four sons 
shall die leaving male issue and the whole of such 
issue shall afterwards die under the age of twenty-one 
years and without male issue, the share or shares 
of the sons so dying shall go and belong to the 
survivors of my said sons and to my two grandsons 
(named in the will) for life and their respective male 
issue absolutely after their death ; and (third) on the 
death of either of my sons without leaving any male 
issue his share is to go and belong to the survivors of 
my said sons and my two grandsons ‘named in the 
will) for life, and their respective male issueabsolutely 
after their death in the вате manner and propor- 
tions as hereinbefore described respecting their original 
shares ; it was held, first, that a vested interest was 
conferred upon the issue immediately upon the 
death of the father. The expression "to be paid or 
transferred to them respectively on attaining the 
age of twenty-one years" was а mere attempt to 
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defer the period of payment to, or enjoyment by, 
such issue. Second, that the gift over was void, 
Ъесапве the event on which it was to take effect 
might be indefinitely remote, even if the words“ male 
issue” be construed as meaning sons, The meaning 
of “male issue” is not confined to sons alone. Third, 
‘That in accordance with the ruling in Ganendra 
Mohan Tagore v. Upendra Mohan Tagore, 4 B. L. 
B., 0. C., 108, a gift by a Hindu to & person not as- 
certained or capable of being ascertained at the time 
of the death of the testator cannot take effect; 
therefore, the gift to the unborn male issue of the sons 
and grandsons of the testator must fail. Where 
there is a gift to в class, aud some persons consti- 
tuting such class cannot take in consequence of the 
remoteness of the gift or otherwise, the whole 
bequest must fail Held also, in accordance with 
Ganendra Mohan Tagore у. Upendra Mohan 
Tagore, 4 B. Г. R., О. C., 108, that a Hindu cannot, 
тат ‘any circumstances, make a gift by will to an 
anborn person or persons, ВвАМАМАҮІ DASI v. 
JAGzsCmaxpma DUTT . . 8 B. L. R., 400 


145. Gift roid for 
oteness.—Where a will gave the testator’s widow 
ission to adopt and made provision for the adopted 

son entering into possession after her death, pro- 
‘viding further that, if the adopted son died unmarried, 
the estate should pass to the testator’s nearest sapinda- 
ti,— Held that the gift or bequest was, accord- 

g to the doctrine laid down by the Privy Council in 
the Tagore case, 9 В. L. R., 377, void and of по 
effect, because the nearcst sapinda was a person who 
might not bo in existence at the death of the testator, 
being one who could not be ascertained at that time, 
RAMGUTTER ACHARJEE v. KRISTO SOONDUREE DEBIA 


[20 W. R., 472 
146, Hindu Wills 
Act (XXI of 1870), s. 2, 8, and 6—Succession 


её (X of 1865), 99, and 101— Gift to 
‘unborn persons. —AÀ Hindu testator, by his will made 
in 1872, provided that, should he never have а son, 
dis daughter's sons, when they came to years of 
discretion, should receive certain properties in equal 
shares ; and he directed that, if his daughters had no 
sons, or should not be likely to have sons, then that 
such of his daughters as should reside in the ancestral 
family dwelling-house should receive a certain 
monthly allowance. The testator died in 1873, 
leaving only his daughters him surviving. Held 
that, the will being governed by the Hindu Wills Act, 
the bequest to the daughter's son was valid. The 
rule of construction laid down in the Tagore case, 
9 B. L. R., 877, docs not apply to wills of Hindus 
made since the passing of Act XXI of 1871. The 
words “create any intereste” in the last proviso to 
а. 8 of the Hindu Wills Act should be read as refer- 
ring only to the estate or interest which can be given, 
without reference to the further question to whom № 
can be given, ALANGAMONJORI DABER г. SONAMONI 
Тавив . L L. R, 8 Calc., 157: 9 С. L. R., 121 

Held, on appeal, a gift by will to persons unborn 
at the time of the death of thetestator, whether made 
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prior or subsequently to the passing of the "Hindu 
Wills Act, ів void. The words “to create an inter- 
est.” in the fifth proviso to s. 8 of the Hindu 
Wills Act, apply both to the quantity and quality of 
the interest created, and in their natural and ordinary 
meaning include the capacity of a donee to take. 
ALANGAMONJORI Danze г. SONAMONI DABER 
(LL.B, 8 Calc., 687: 10 C. L, B., 459 


147. —- Gift to grand- 
sons after death of annuitants—Vesting, Post- 
ponement of—Inconsistent declarations rejected.— 
A testator, after charging certain annuities and other 
payments on his estate, gave the whole of his pro- 
perty to his grandsons in these words: * I give the 
whole of my property to my grandsons; but until 
those portions of the said property and the monthly 
stipends which I have given to some to enjoy for the 
natural term of their lives shall revert to the estate 
after their deaths, my estate shall not be divided 
amongst any of my grandsons or my great-grandsons. 
After all the pensioners have died, and after the 
enjoyment of the said pensions and property shall 
have ceased, the executor’s power shall be annulled, 
and then my grandsons and my grandsons’ heirs— 
that is to say, my great-grandsons—shall be able to 
divide the whole of the property and take their 
father’s shares.” He further directed that, for five 
years after his death, his family should remain joint, 
and allowed to his executors R400 for family expenses. 
Held that the will contained sufficiently direct 
words of present gift to the grandsons, and that 
the clause in which it was attempted to postpone the 
enjoyment in possession, and other clauscs which 
directed accumulation, must be rejected or disre- 
garded as inconsistent or repugnant, Held also that. 
the fact that the estate was subject to partial trusts 
or charges did not postpone the vesting in possession ; 
nor would it, even according to English law, let in 
grandsons of the testator born after his death during 
the continuance of the trusts, — Alamgamonjori 
Dalee у. Sonamoni Dalee, I. L. R., 8 Cale., 687, 
discussed by Poxtivex, J. Katy Мати Naver 
CnowpnRY e. Cuunper Мати NAVON CHOWDHRY 
[L L. R., 8 Calc., 878: 10 С. L. R., 207 


148. Gift of residue 
of income of property “ to be used for the purposes 
of Aand B as trustees think proper" — Gift to 
future children of testator’s daughter—Power of 
appointment by will given to daughter in case no 
children born.—A Hindu inhabitant of Bombay by 
his will directed that his immoveable property in 
Bombay should be formed into trust, of which he 
appointed certain trustecs. Out of the net income 
of the trust, the trustecs were to pay R50 to his wife 
and his daughter M for their personal expenses, and 
the residue wea to be used for the purposes of my 
wife and my daughter M and her children in suci 
manner as my trustees think proper.” M was thirty 
years of age at the hearing of the suit, and had no 
children, Held that this wasa gift of the residue of 
the nct rents in equal shares to the wife and M, and 
that the survivor of them would be entitled during 
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was valid. It was not decided upon whom the 
property would dere, if the power should not be 
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herlife to the entirety of the said rents, The testator 


зу), and that afterwards the heirs of such children B, 2l 
MA divide and receive tho proper But if M ‘LB, 94 LÀ. 18 
shoal children, then, after the death of the wife and 16.W.N., 


149. 

quest—Gift to an idol mot 4% existence at the 
testator’s ‘death—Existence of idol—Dedication-— 
No valid gift or dedi i property can be made 


Fito be delivered to such person as 'M might by will 
int. Held (1) that the provision for the future 
aan Gf any) of М failed under the ruling in the 
Tagore case, I В. 2. Ry 875 L. В. 
Va, 47. М any children ‘should be bom, the 
question would arise, as to what would become 
gestina property; (B) that the, direction 
the property should be delivered to such person 
Vii ebould by will appoint was * valid direction, 
object, however, to the limitation that the person to 
Pim M appointed should be a Pere in existence at 
The death of the testator. Bar ‘Morivanv о. ВАТ 
MAMUBA © * L L. В., 19 Bom, 647 


testator’s death. 
Verc a gift must be a power to © tos 
person in existence, either actually or in contemplation. 1 
of law, at the death of the testator. Bai Motivahoo 
v. Bai Momoobai, І. 1. В» 21 Bom. 709 : L. Е» | 
24 I. An 93, relied upon. ‘Upenppa Lab BOBAD ©. 
Tix Сатхрва Bomam 1. "p. R., 25 Calo. 
(2c W. N., 295 
150. ge AE? ‘Succession Act 
(X of 1863), «s. 101, 109, and 159— Power of dis- 
position of moveable property — Effect of subsequent 
Prid gift Gift of balance, of rents of immoreable 
property, in hands of trustees—Evidence of inten 
Pro to limit duration of enjoyment. of bequest — Gift 
by implication, What is mecessa: ii 
Estates according t 


n the same case on appeal to the Privy Council, 
held that, even if Hindu wills are not to be regarded 
held в осів ва gifts to take effect een the death 
it bo testator, they are generally to be regarded, ва 
to the property which they ci transfer and 
as to the persous to whom transfer can be mado, 
$s regulated by the Hindu law of gift. ‘The Tagore 
Sui B. D. By 377 : Г. Ha L An Sup. Vol, 47, 
Ceferedtoandiollowed. A Hinds ‘testator devised his 
Ti ovenble property upon trust for the income to be 
appropriated to the maintenanco of his widow and of 
рбет, and of tho children that might be bora $ : 
of her, the property to be divided among the heirs of deal is ancestral or self-acquired, 
o£ eidsen. 18 there should not m ny children | 900.00 the provisi 
born of his dat hter, the property ‘under the willshould favourable and anfa 

devolve upon those “to whom, slo might direct it tobe | $i of his sons, will bind tho р 

devolve aby making her will.” ‘The daug! КА direction in the will of & Hindu to the 


ing effect: " My г 
the daughter and the ‘widow as to the ‘administration e dealt with by my son G according as he ms) 


Que years, were valid, the V bsolute estate of G would 
$e liable to bedivested on a son or sonsof @ віќаї 
age of twenty-one years, and asking for a division 5 
pat that gift being clearly "oid under ss. 101 and 102 
Pathe Succession Act (X of 1865), its insertion has 
fo effect on the words of Sbeolute gift preceding it. 


designated the persons to take jn the event of bis 
ааг having no child, the gif would have been 


taker eontemplation of lav, in exits at the death 
Sethe testator. In this casto no ‘principle of Hindu 
Оой in the way to Prevent tho testator from 
a беоб bis daughter for ‘himself as the person 
Smmpowered to designate; but the same limitation 


Tola be used and enjoyed by." 


should be anner as ho might think fts with в provis 


thoes only a life-eetato on the воо G,—the vesting 
the property in trustees, the right of G^s sons to ask 
for au account, and the gift over to Gs all 


Zpplication of the Eng 
PPh to be applied generally te ‘Hindu will 
Subject to the above restriction, the power in question 
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showing an intention on the testator's part that the 
enjoyment of the bequest should be of limited duration 
within the meaning of s. 159 of the Succession Act 
(X of 1865). То coustitute a gift by implication 
in а will, there must be a reasonable degree of 
certainty as to the persons intended to take and the 
nature of the estates which they are intended to 
take. А direction that until the son or sons of the 
tenant for life of immovenble property should attain 
a certain age, no person on behalf of such son or sons 
should aek the tenant for life for an account or raise 
any objection, does not sufficiently define the persons 
totake, or the estates in which they are to take, con- 
stitute в gift by implication. It would be diffcult, 
if not impossible, fora Hindu to create by express 
terms the estates which arise by virtue of the doctrine 
of Hindu law in regard to the rights of male issue i n 
ancestral property; and even where the hypothesis 
that the testator intended (under в misapprehension 
of the law) to create such estates affords & key to the 
will and gives an adequate explanation of the various 
estates which would have to be implied in order to give 
full effect to the different directions contained in the 
will, yet if the estates cannot be implied from the words 
used in the will, the Court cannot create such estates 
for the testator by implication, since todo so would be 
to construct в will for him based upon his supposed 
intention, not on the words which he has used. 
ANANDRAO VINAYAK ©. ADMINISTRATOR GENERAL 
oy Boxsav + . 11. В., 20 Bom, 450 


(2) Brqvugsr ихомллко LEGAL COURSE oF 
INHERITANCE. 


151. Gift ineffectual 
го far as it departs from the law of inkeritance— 
Gift over of accrued share.—A testator gave by his 
will to three sons of his brother certain estates “for 
payment of the expenses of their pious acts.” He 
also directed as follows: “The said three nephews 
shall hold possession of the above in equal shares, and 
mhall pay the Government revenue of the same into 
the Collectorate. They shall have no right to alienate 
the same by gift or sale, but they, their sons, grand- 
sons, and their descendants in the male line shall 
enjoy the same, and shall perform acts of piety as 
they respectively shall think ft for the spiritual 
welfare of our ancestors. If any die without leaving 
s» male child, which God forbid, then his share shall 
devolveon the surviving nephews, and their male 
descendants, and not on their other heirs.” In a suit 
between the survivor of the three nephews and the 
testator’s heir,— Held by the High Court a gift by 
will upon ccndition that the subject-matter should 
descend to heirs male only is void by Hindu law. 
Heid also that the gift wae bad in so far as it 
restricted the subject-matter of the gift to male 
descendants, but that the language uscd relating to the 
gift over to the testatore surviving nephew or 
nephews was not inconsistent with the intention of 
the testator that the whole augmented share should 
Pass to the plaintiff, the sole surviving nephew ; but 
thet, having regard to the doctrine frequently acted 
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upon by the Courts of India, he was only entitled to 
a life-estate therein, SmosHI SurkmUEx&sUR Вот 
©. Тавоквввта Boy . L L. R., 6 Calo, 491 


_Held on appeal by the Privy Council that a gift by 
will, attempting to exclude the legal course of inherit- 
ance, is only effectual, in favour of such person ae 
can take, to the extent to which the will is consistent 
with the Hindu law; and it is а distinct departure 
from that law to restrict tho order of succession to 
males excluding females ; that the attempt toalter the 
legal course of inheritance failed, and that the estate 
taken under the above clause was only for life. The 
gift over of a life-estate was competent; it being to 
persons alive, and capable of taking on the death of 
the testator, and to take effect on the death of в person 
or репюпв ев alive, On the death of one brother, his 
share went to the two other brothers, and on thedeath 
of one of the latter his augmented share, made up of 
his original and accrued share, went to the survivor. 
Tanoxgssve Roy e. Ѕовні SHIXKHURESBCR ROY. 

Бовні 5шкновкввов Roy є. Тавокиввов Вот 
[L L. R., 9 Calc., 952: 13 С. L. В., 63 
LB,10L A, 51 


152, ——____________ Restrictions on 
bequest — Restrictions upon estate bequeathed, Effect 
of, if contrary to Hindu law—Restriction separ- 
able from valid dispositions.—In the will of в 
Hindu restrictions contrary to law made by the will 
upon valid dispositions, if they are separable from 
the latter, need not be held to invalidate them. 
Three documents, of which the second and third 
were executed by a testator after intervals of some 
years, together formed his will, containing a bequest 
of estate to his sons. This was held valid by the 
High Court, although the testator in the later docu- 
ments had endeavoured to impose restrictions upon 
the estate contrary to law, and therefore inopera- 
tive; the principal of them being (а) prohibition 
of actual possession or alienation, by any son, of 
his share in the estate; and (2) direction that 
the whole estate should be managed in а common 
cutcherry, with religious trusts, the sons to get 
only the remaining amount of profit according 
to their respective shares in perpetuity. At the 
same time, the Court held gcod a provision for 
defraying the marriage expenses of sons from 
joint funds, with the direction in the will that 
until the youngest son should attain majority 
none of the sons should have a right to partition; 
any son who should separate from others 
getting, up to the time of his attaining majority, 
merely maintenance, and not the profits accruing 
upon his share. A gift over was that on the 
death of а son surviving sons should take his 
share proportionately to their own, and that, if 
any of the sons so taking should dio leaving 
sons, such sons should receive their proportionate 
parts of the deceased son's share: the first part 
of this provision was held good, not being invalie 
dated by the second, which, as constituting a 
gift to an indefinite class, would take effect. 


The judgment of the High Court to tho above 
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effect was upheld by the Judicial Committee 
RaixisHonm Dasi e. DEBENDRANATH SIRCAR 

(LL.B, 16 Calo, 409 

L.R,151 A, 87 


(m) RESIDUARY ESTATE. 


158, — — ————— — —— Residue undis 
posed of—Balance undisposed of, Disposition of— 
Bequest to he Fect of, on his right fo residue— 
Disherison. it in whic! ill of one L C was 
alleged to be a forgery,— Held, on the evidence, 
that the will of L C was genuine. By the said 
will, L C had directed R25,000 to be paid to the 
plaintiff's mother and her family. Не appointed 
the defendant's father (ТГ) his executor, and 
gave him control and authority over the business. 
He did not, however, in express terms dispose of the 
residue of his property, and there was, after pro- 
viding for the above legacy of R25,000, a con- 
iderable balance to the credit of the business at 
the time of the testator’s death. Held that such 
balance was в residue undisposed of by the will, 
and that the plaintiff was entitled to a half share 
of such residue which was to be divided as if there 
was no will. But the business itself from the date 
of the testator’s death was to goto Т Г. Mere 
bequests of special portions of the testator’s estate to 
the heir without language of disherison do not exclude 
him from the undisposed of residue. ТООІЗЕҮРАВ 
LUDEA е, PREMJI TRICUMDAS 


(LL.B, 13 Bom., 61 
(л) Зовуттованте. 


154. Gift to two per- 
sone for life jointly—Gift toa daughter and her 
children—Effect of power giving to a daughter if 
the had mo children to dispose of property be 
queathed by will—Bequest for house expense: 
Bequest by testator of his wife's ornamente—Elec- 
tion.—J, в Hindu inhabitant of Bombay, died in 
November 1869, leaving а will, dated October 1869. 
He left в widow aud one child, the plaintiff M, 
then about fourteen years of age. She had then 
been married for two years, but up to the time of 
this suit she had bad vo children, By this will the 
testator directed that his immoveable property in 
Bombay should be formed into в trust, aud that 
the trustees were to collect the income thereof. By 
the fourteenth and fifteenth clauses of his will he 
directed that out of the trust fund НБО per month 
wore to be paid both to his wife and daughter for 
their personal expenses. In the seventh clause he 
directed вв follows: “After deducting expenses 
++ . money is to be paid out of the net income, 
whatever it may amount to, for the persoual 
expenses of my wife aud my daughter AM, and 
for the children of my daughter M after her 
death agrecably to the fourteenth and fifteenth 
clauses of this will; and after paying the samo, 
whatever income may remain isto be paid for the 
purposes of my wife aud my daughter M and her 
children in such mauner us my trustees may think 
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proper" The eighth clause directed that, if M 
should have children, the trust should stand valid 
during the lifetime, aud the trust-property should 
then be apportioned amongst the heirs. It then 
proceeded : * But should there be no children bora 
of tho womb of my daughter Af, then after the 
death of М and my wife this trust is to become void, 
and the property delivered to such persons as my 
daughter M may direct it to be delivered by making 
her will? Held (1) that the direction in the 
seventh clause amounted to a gift of the residue for 
the use of the testator’s wife aud М; that his wife 
and Af wore, under the clause, entitled to the income 
of the fund in equal shares during their joint lives, 
and that the survivor would take the whole for her 
lifetime. (2) That М having no children at the 
date of the testator’s death, the provision for her 
future children was, void under the ruling in the 
9 B. 


Vol., 47. (3) That th no 
children she might dispose of the property by 
will, was valid, and amounted to an absolute gift 
to her if she gave the requisite direction by will. 
The gift did not offend against the rule in the 
Tagore case. The persons to whom the property 
ів given would take it from М, and not from the 
testator. ‘The testator by his will further directed 
that R750 a month were to be paid to his wife 
for the purpose of defraying the expenses of the 
house and the worship of thakur (God). Held 
that no part of this sum could be awarded to Af. 
The testator expected that she would live with the 
testator’s wife and made no provis on for the event 
of her ceasing to doso. The testator also disposed 
of ornaments described as “my own and my wife’s 
ornaments.” Held that the clause did not raise 
a question of election. The wife's stridhan ornaments 
would not fall within the clause if there were other 
ornamenta which she wore, and of which the testator 
had power to dispose. Bar MAMUBAI © Doss 
Mommz . .  . LL. R, 16 Bom. 448 


156. — — — — — Contingent 
executory bequest ocer— Period of distribution of 
property bequeathed —Succession Act (X of 1865), 
а. 111—Hindu Wills Act (XXI of 1870).—A 
Hindu at his death left three sous, the eldest of full 
age, aud the other two minors. In his will were tho 
dircetions: “ My three sous shall be entitled to enjoy 
all the moveuble and immoveable properties left by 
me equally. Any опе of the sons dying #nless, the 
surviving sons shall be entitled to all the properties 
equally. Held that these words gave в legacy to 
the survivors contingently on the happoning of в 
specified uncertain event, which had uot happened 
before the period when the property bequeathed vas 
distributable, that period of distribution being the 
time of the testator's death. It would be impossible 
to decide that the period was postponed by reason of 
the personal incapacity of some of the bencticiaries, 
Therefore, under s. 111 of the Succession Act, 1865, 
applicable under the Hindu Wills Act, 1870, the 
legacy to the surviving brothers could not take effect, 
und the original gift to thu testator’s three sons was 
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absolute to each in equal shares and indefcasible on 
his death. NoRENDRA NATH SIRCAR ©. KAMAL- 
Basn Dast L L. Е., 23 Calc., 568 

[L. R, 28 L A., 18 


(0) РАмшл, MEANING оғ. 


158. Specific trusts 
—Residue, Illegal disposition of the—Period of 
trust, where one period prescribed illegal and the 
other legal.—A testator, devised certain property in 
trust for the maintensuce and support of his family. 
Held (per Wuite, J.)—The word family” means 
the relatives of the testator, whether connected by 
marriage or blood, who were living at the time of the 
tostator’s death and then formed part of his house- 
hold and were maintained by him. Held (by the 
Appeal Court)—It is doubtful whether the above 
construction was not too wide and whether the more 
nearly trae meaning may not be“ the testator's de- 
scendante and their wives living at the time of his 
death,” Specific trusts or specific estates good in 
themselves are not invalidated by a subsequent 
illegal disposition of the residue or remainder. 
Tagore v. Tagore, 9 B. І. R., 377, and Krishna 
Ramani Dasi v. Ananda Krishna Bose, 4 B. L. 
Е. O. C., 281, followed. Where a testator prescribes 
two distinct periods during each of which he wishes 
the trusts to be in force, and one of such periods is 
legal and the other not, the trusts will take effect 
during the period which is legal. KHETTER MOHAN 
Мотиск v. GUNGA NABAIN MULLIOK 

(4 C. W. N., 671 note 


(p) MAINTENANCE. 


Right of daughter 
to maintenance after her marriage—Married 
daughter in good circumstances—Trust for main- 
tenance.—A Hindu testator, after making the Ad- 
ministrator General of Bengal executor and trustee of 
his will, and giving his daughter an annuity of #5 
a month for her life, provided for the payment to 
G C B, whom he constituted the guardian of his 
daughter and of his only sou during their minority, 
of the sum of #225 “ monthly and every month 
for the maintenance and education of my said son 
and the support of my said daughter and such other 
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persons as live in my house aud are supported at my 
expense,” and further provided that all ^ the residue 
of my сабаќе, moveable and immoveable, with all 
accumulations and additions” should be conveyed 
to his son on his attaining majority, “ subject never- 
о оо the trust of maintaining my said daughter.” 
The danghter had married а man of means, and did 
not need any maintenance. Held, in a suit by the 
daughter for a construction of the will and for a 
specific sum to be set apart for her maintenance, that 
the plaintiff was uot entitled to anything by way 
of & separate allowance for maintenance; she 
was only entitled under the will (apart from her 
annuity of 85 в month) to bo provided for in case 
sho were otherwise unprovided for. Where the con- 
struction of a will was not so difficult as to have 
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required the assistance of the Court, it was held to 
‘be поё a case where the estate should bear the costs. 
"The suit was therefore dismissed with costs. NABA- 
YANI DASI v. ADMINISTRATOR GENEBAL OP BENGAL 

[L L. R., 21 Calc., 683 


HINDU WIDOW 


See CASES UNDER Ніро LAW—PABTI- 
TION—RIGHT TO PARTITION —WIDOW. 


See Cases UNDER HiNDU LAW—PABRTI- 
TION—SHARES ON PARTITION —WIDOW. 


See Савез UNDER. HINDU LAW—HEVER- 
SIONERS, 


See Cases UNDER HINDU LAW—WIDOW. 
See CASES UNDER LIMITATION Act, 18775 


ART. 141. 
See PRE-RMPTION—RIGHT OP PRE-EMP- 
TION . . L. В. 1 AIL, 452 
[L L. R., 6 All, 17 
L L. Rọ 7 All, 
Gift to— 


See Cases UNDER Hinpv Law—Grer— 
CONSTRUCTION OP GIFTS. 


Power of alienation of— 


See CASES UNDER HINDU LAW—ALIENA- 
TION—ALIENATION BY WIDOW. 


Power of, to adopt. 

See CASES UNDER HINDU LAW—ADOPTION 
— REQUISITES FOR ADOPTION—AUTHOR- 
ттт. 

Бев Cases uNDER Hixpv Law—Apor- 

TION—WHO MAY OB MAY NOT ADOPT. 


E Right of residence in family 
dwelling-house. 
Ses Cases UNDER HINDU LAW—FAMILY 
DWELLING-HOUSE. 
— — —— with permission to adopt, Posi- 
tion of— 


See CASES UNDER HINDU Law—Apor- 
TION—FAILURE OF ADOPTION OR OMIS- 
BION TO EXERCISE POWER. 


HINDU WILLS ACT (XXI OF 1870). 


See'Caszs UNDER Ниро Law—Wub 
—CONSTRUCTION ов WILLS. 

See Hou LAW—WILL—NUNCUPATIVE 
Wors I. L.B,1 Bom., 641 


See PARTIES—PARTIES TO SUIIS—EXE- 
. D. B., 12 Bom, 621 


curoRs 
See PROBATE— EFFECT OF PROBATE. 
[8 B. L. R., 208 
I. L. В., 8 Bom., 
L L. Е., 12 Bom., 621 
L L. R., 18 All, 260 
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! HINDU WILLS ACT (XXI OF 1870) HOLIDAY—continued- 


В —coneluded. circular order of the Board of Rovenue such day is 
an authorized holiday, is mot illegal. GOBIND 


Se, tuner an at | Fn eat gers Niwa, so 
Ы к. А he s З Jes : .В. 
E: See Рзоватв-Рв00? oF Wie. t ix е 
10 С.1.8.,550 2 ——— — Sunday Admission of plainte 
А plaint may be received Jnd admitted by a Munsif 
See PRoBATE—TO WHOM GRANTED. on a Sunday or other holiday,  UNUNTORAM CHAT- 
В. L.R., 568 | mesas o Рвота \Сиохрев SHIBOMONES 
See босовавтох Аст, 8. 96. (16 W. R. 231 
(L E. в, 16 Calo, 549 | 8. Trial оп Sunday 


al 

L—— s. e _Fining witnesses for pon-attendance— Penal 
Code, s.174.—When a Magistrate, while travelling in 
man "kir, tried o caso partly af one place and then 
SC. LE, 138 fixed Sunday at noon for the further trial of the case 
вс. » зей other place, aud the witnesses ‘came three hours 
See PROBATE—OPPOSITION то, AND ВЕ late and the Magistrate having then gone on they 
VOCATION OF, PRODATE, vate subsequently sentenced DY, bim, under & 174 
[m R, 17 Calc., 272 of tho Penal Code, for being intentionally absent,— 
See PRopArg—Powzm or HIGH Couns to | Held hat the proceeding was irregu ai "The Magis- 
e Pier AND POWER OF. Grate was wrong in fixing Sanday for the trial of the 
(LLB, 6 Bom» ава, тов | °° and tho witnesses might, O^ the ground that it 
see R “ave ор DEOEISE ВЕ Was a recognized holiday, bave refused to attend. 

jee REPRESENTAT, С, 4 am mese | бо ноовіхр Darra Sram 
вох + . ‚ B., 14 Mad, (8 B. L. R, Ap, 12 


See PsosATE—JUBISDICTION IN PROBATE 
CasES + . LL B, 9 


See WILL—ATTESTATION. 
| (LL.B. 1 Calc., 150 
т.т. R., 6 Cale. 17 


er Judicial work— 
Duty of Magistrate Мот should not take 


Duis ical work on Sundays GEISAMONES *. 

| LL. R., 20 Bom, TP AEKCHUNDER + ЧТ. R., 1864, Cr, 2 
—— #8. Е copas 

a eie roc ape oen e, ty 0, 

| Be шя La rs, Tace arton, а Gareatigation—A Judge Thould not m 

от атола [oes а | a Е балоо 

IS Calo, 187, ра KORR 007 17 W. B., 280 

LL. B. 15 Bom, 658 в—— Close holiday— Bengal Ciril 

_ s B ceris Act (VI of 1871), в "I7 —Proceeding on 


+ CONT side of District Court during vacation— Juris- 
Bee Арити1зтватов Y ать i iion — Irregularity Comer of parties — Waiters 
iid Calo» 168 di of the Bengal Civil Courts Act (VI of 1871) 
А EC t p от was framed in the interests of the Judges and officials 

d ud of the Courts, and probably also in the interests 


HOLIDAY. gious observances might interfere with their 
See Cmn Procepuze СОТ, 5. 307. Sttendance in Courte от Particular days. On а close 
tL Le Е., 20 Bom. таб | holiday, * Judge might properly declino to proceed 

Я ой 


with any enquiry» trial, or other matter on the civil 
See LIMITATION am. 3a, 20 маа, 469 Wie of bis Court ; and апу party to any judicial 
[1L L. Be ә proceeding could successfully object to апу such 


See SANCTION FOR PaosscUTION—Et- inquiry being proceeded with, and, in the event 


inant such enquiry having beea proceeded with 


Prey ОР SANCTION. 
(LLB, 22 Cale, 176 | in his о ae vie Be consent, would 
" be entitl to уе the proce! ling в 
— — Time expiring on— iregular, probably im nr E 
Ses BENGAL RENT Аст, 1869, s, 29. IP ie interests bad been, PORA 
[4 L. R., 4 Cale. 50 irregularity. ut, at the furthest, 


See Duones—CoNsTRUCTION or DECEBE 

—PRE-BMPTION + L L. By 3 АШ, 850 |; w n С 
т, 7 ALL 17 DN) of the paris 

i 

See Cases кока LIMITATION Aon, 1877, | who on y thno holiday does 
в, 5. protest takes part in a judici 
1 —— боой Friday—Admission of PRerwarde successfully dispa 
plaini.— The reception а a plaint for arrears of rent si he Judge to bear and determine 
by the Collector ou Good Friday, although by the Bermett v. Potter, 3 С. 4 Jo 629; 
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HOLIDAY —concluded. 
Elliott, 6 E. § B., 502: 6 E. & B., 338 ; and Bis- 
ram Mahton v. Sahib-un-nissa, 1. L. R., 8 411.333, 
referred to, RAM Das CHACKARUATI г. OFFICIAL 
LIQUIDATOR OF THE COTTON GINNING COMPANY 

Т. L. R., 9 All, 366 


“ HOMESTEAD,” MEANING OF. 


See ATTACHMENT—SUBJECT8 OP ATTACH- 
MENT— BUILDING AND HOUSE MATERIALS. 
[L L. R., 21 Bom., 588 


HOROSCOPE. 


See EVIDENCE Аст, вв, 17 AND 18. 
[L L. R., 17 Mad., 134 
See EVIDENCE ACT, в. 32, сь, 6. 
L. R., 9 Calc., 613 
L. R., 17 Calc., 849 


HOSPITAL, BEQUEST TO— 


See WILL—CONSTRUCTION. 
[14 B. L. R., 448 


HOTEL-KEEPER AND GUEST. 


1. Lodging or boarding-house- 
keeper and lodger- Јн Веер Liability Jor 
goods lost.-- This suit was brought to recover the 
value of certain articles stolen from the plaintiff 
zooms at an hotel in Bombay. ‘The defendant was the 
licensed proprietor of the hotel, who was in the habit 
of entertaining, for shorter or longer periods, all 
comers willing to pay the usual charges, and the 
plaintiff was an exchange broker, doing business 
in Bombay, who had lived at the hotel for more 
than a year, paying for his board and lodging at 
first by the day, and afterwards by ugreement at the 
rate of so much в month, but neither was the plaintiff 
under any obligation to remain, nor the defendant to 
accommodate him for any fixed time, Held that the 
relation of iun-keeper aud guest (and not that of 
boarding-house-keeper and lodger) subsisted between 
the parties ; and that the defendaut wus primd facie, 
and without proof of actual negligence, liable to 
make good the loss sustained by the plaintiff. ‘There 
is nolaw but the Common Law of England toregulate 
the relation of inn-keeper and guest in Bombay, in 
a case between a European aud Parsee. WHATELEY 
v. Patan: Ревтахл . 3 Bom.,O, C., 187 


2 — Liability of guest at hotel in 
respect of furniture used by him—Contract 
Act (IX of 1872), ss. 148, 161, 152—Contract— 
Bailment—Liability of bailee,—The defendant's 
wife went to stay at a hotel owucd by the plaintiffs. 
While there, she was scized with cholera and died. In 
consequence of the infectious nature of the 
disease, the plaintiffs were obliged to destroy the 
furuiture which was in the rooms of the defendant's 
wife and used by her during her illness. The 
Plaintiffs subsequently sued to recover the value 
of such furniture from the defendant. Held that, 
in the absence of evidence to show that the deceased 
had not taken as much cure of the furniture as в 


DIGEST OF CASES. 


| HOTEL-KEEPER 
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AND GUEST 


—coneluded. 
person of ordinary prudence would, under similar 
circumstances, take of his own goods, the defendant 
was not liable, having regard to ва. 161 and 152 
of the Contract Act, 1872. Shields v. Wilkinson, 
I. L. R., 9 All., 898, referred to. RAMPAL SINGH v. 
Murray & Co | . LL.R,92 AlL, 164 


HOUSE-BREAKING. 


See Crinan TRESPASS. 
L. В., 16 Calc., 657 
L. B., 23 Calc., 894 
See РитуатЕ DEPENCE, RIGHT OF. 
ОВ. L. R, 8. N., 8 


9 W. B, Cr, 42 
and theft. 
See CASES UNDER SENTENCE—ÜUMULATIVE 
SENTENCES, 


See SENTENCE— SENTENCE AFTER PRE- 
vious CONVICTION. 

[L L.R,,17 ALL, 120 
Intent to have sexual inter- 
course which wo be adultery.—The 
prisoner was convicted of house-breaking, his object 
being to have scxual intercourse with the complain- 
aut's wife, Held conviction valid, the object, if 
accomplished, beiug an offence. ANONYMOUS 


[8 Mad., Ap, 6 
HOUSE TRESPASS. 
See CRIMINAL TRESPASS. 
LI. L. R., 22 Calc, 123, 391 
LL.B, 19 AlL, 74 
See TRESPASS— HOUSE TRESPASS. 
HUNDL Col. 
1. LAW APPLICABLE TO . . . 3901 
3. ACCEPTANCE . e 0 o 890 
3. ExromemuzNT =. . ss 8902 
4. PRESENTATION  . . о, . 8908 
5. Хотіск op DISHONOUR . . 3904 
6. Тлавиитт ох. . . . + 8906 
T.IvrzazeTON . =... . 3909 
8. Property IN HUNDI AND FoRGED 
Hox . . . e. . 899 
9. Јокимі Новы . . . . 390 


See EYIDENCE— CIVIL Caszs—Accounts 
AND ACCOUNT Books. 

(I. L. R., 16 AIL, 157 
L.R,291LA.,6 

See FRAUD—EFFECT ОР FRAUD. 
(I. L. R., 94 Calc, 533 

See STAMP ACT, 1869, s. 20, 

[L L. R., 4 Calc., 259 
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HUNDI—continued. 
See STAMP ACT, 


See Sra? Act, 1879, 8. 10. 
[L L. R., 3 
————— Dishonour of— 
See BOND + L L, R., 20 Bom» 701 
See HINDU Law—Conrpact — BILIS, [24 
EXOHANGB · . ЭМ. В 214 
02 C. L. В, 333 
— Endorsement of, by debtor. 
See LIMITATION Аст, в. 20. 
(LLB, 19 All, 307 


LL Execution of— 


See STAMP ACT, 8. 16. 
{L L. R., 19 Вот, 635 
———— Suit on— 


See Бурмов CIVIL Cases—SECONDARY 
EvrorNogr—UNSTAMPED AND UNREGIS- 


TERED DOCUMENTS. 
LLB, 1g Bom., 369 
See Cases UNDER JunispicrioN — CAUSES 
‘Gp JunispICTION— CAUSE OF ‘Action— 
‘NEGOTIABLE INSTRUMENTS. 
See LIMITATION AoT, 8. 14. 
съв, 20 Bom, 133 
See ONUS OP Paoor—DOocUMENTS BE- 
LATING то LOANS, ЕТС, 
TL D. В. 1 Bom, 295 
See PRINCIPAL AND SuReTy—DISCHARGE 
oF SURETY . T7B.L.R. 585 
See PRINCIPAL AND SvnzTY— LIABILITY 
Oy SURETY асъ. By 145 


See STAMP ACT, 6. 34. 
[L L. В, 18 Bom., 369 


1. LAW APPLICABLE TO. 


1. Application of English law 
— Analogy between hundi and bill of exohange— 
Where the analogy between native tundi and Eug- 
Tish bills of exchange is complete, 

i SUMBOONAUTE GHOSE г. ЈорронАти 
7 . . 9Hyde, 


to be applied. 
CHATTEBIBE 


endorsed them 
‘The plaintiffs’ Bombay the 
agent E М, and M accordingly sent 
the plaintiffs, as hi for realization. The 
the Tor however, were dishonoured, 


пров returned them to the ‘and received 
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\ CE—voncluded- 
| who in this suit 

paid by them 
It was conten: led 
as there was 


not 
been accepted by them, 


DC be sn unreasonable period 
On the 


Soth "October the plaintiffs had 
to the drawers firm 
accepted. 


‘That 


hem as well as for the actual holder, aud the 
primary contract ie betwen the drawer and ti 
acceptor DOWLATRAM 


"PmacpAS THAKUBDAS т. 
NANUBAM + . . LLB, 


з. ENDORSEMENT. 


. — endorsement 
Hundi given for particular purpose—Hundi pay- 
able to order.—A n hundi for a 
Particular purpose must apply the same accordingly» 
Pad neither he nor any third the facts 
wan by afterwards receiving the amount detain the 
same from the rincipal. Quare—Whether a hundi 
seade payable “to order”. ів, according i 
law aad the custom of native merchant, 
by the payee. 


155 


Ж, ае Е Assignment, of 
Mundi — Bills of Exchange Ach V of 1866.—A hundi 
Mich contains a direction of sufficient considera" 
ribet the drawee and accepted by in, ів within the 
ton ie of tho Bills of Exchange Act, ‘and such в docu. 
terme is assignable without any PEN 


endorsement if sufficient ca 


writing of an endorser to indi i 
Wig i. Bast хра Ванко. оше GOOLWANY 
[1 Ind. Jur. N. 8,947 
5, ———— Proof of endorsoment— Porer 


of endorser to пие. Where a 
endorsed to purchasers who subsequently returned it 
to the endorsers, it was 
(STEER, Ju dissentiente) ‘hat the Judge ought not to 
| have decided against the endorser's claim 

had not proved that ‘the uote had been ‘endorsed back 
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HUNDI—continued. 
3. ENDORSEMENT—coneluded. 


to him. Tho Court would assume from his posses- 
sion that he had a right to it, unless the contrary 
were shown, BYJNATH SAHOO с. ВАСНАВАМ 

( Ind. Jur., N. 8., 76:5 W. R, 86 


6. — — — Cancelment of endorsement 
—Endorsee for purposes of collection, Liability of. 
—An endorse for purposes of collection of certain 
hundis, under the circumstances, ordered to caucel 
such endorsement and to re-doliver the hundis to. tho 
endorser. Such an endorsce, not having received the 
‘mount of the hundis, was held, under the circum- 
stances, not liable to be sued for the value thereof, 
Gyayzz Кам v. PaLee Вам . ЗМ. W.,78 


Т, ———— Buit after endorsement— 
Bill payable to depositors— Member of joint family. 
—A huudi payable to the depositor is only payablo 
to the drawer or his endorse. When the drawer 
and his brother are members of an undivided Hindu 
family, it may bo presumed that the latter is 
entitled to act for the former, VELET Doss г. 
Boxanvsezs Boy . . W.B., 1804, 268 


8. Suit by endorse 
against acceptor — Notice not to discount, Effect of 
—Bond fide holder for valuable consideration.—To 
an action by the endorsce against the acceptor of а 
hundi, the defence was a certain verbal contract 
between acceptor and payce of which the plaintiff had 
notice ; and that by the custom of s the defen- 
dant was exonerated by such notice. Held that it is 
the custom of shroffs to make enquiries of the accep- 
tors of hundis before discounting them. Thats mere 
notice by the acceptor not to discount does not affect 
his liability to a person who takes a hundi bond fide 
and for valuable consideration after such notice. 
Kuosat CHUND с. LUCHMEB Снохр 

(Bourke, О, C., 151 


4. PRESENTATION. 


9. —— ——- Time for  presentation— 
Hundi payable on arrical—Liability of drawee— 
Time of presentation—The custom of akhoiteej at 
Jeypore—S. 61 of the Negotiable Instrumente 
Act (X XVI of 1881).—A hundi was drawn in Cal- 
cutta upon a firm at Jeypore, and made payable on 
arrival at the place. The hundi reached Jeypore on 
the 5th April, but was not presented for payment 
until the 29th of that month, when it was dishonoured, 
and soon after the drawee’s firm became insolvent. 
Held that the hundi was presented within reasonable 
time, and the delay which occurred in ite presentation 
did not absolve the drawers from liability. In 
considering the question whether a hundi has been 
presented within reasonable time, regard should be had 
to the situation and interests of both drawer and 
payee and to the distance of the place where the 
hundi is drawn from that where it is to be accepted, 
Murry LALL с. CHOGEMULL. у 

LI. L. R., 11 Calc., 344 

10. = Reasonable time— 

Question of time of presentation—Drawer without 
in hands of drawee.—Presentation for accept- 
ance within reasonable time is a condition precedent 
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HUNDI—continued. 
4. PRESENTATION —ooncluded. 


to a right of action on a bill or hundi payable after 
sight. Where the drawer had not assets in the hands 
of the drawee at or subsequent to the date of the 
hundi,—Held that the question of presentation within 
reasonable tine was immaterial. NINKUND ANAN- 
TAPA v. MENSHI АРОВАТА. 

[L L. R., 10 Bom., 846 


ц. Presentation b 
purchaser.—A purchaser is bound to present a hundi 
for payment within a reasonable time. Goran Dass 
©. БЕЕТА ВАМ . « . . 8 Agra, 368 


1a, — foit by holder 
and indorsee against рауев and indorser—Local 
usage as to presenimeni—Usage of presentment at 
Bushire—Negotiable Instruments dct (XXVI of 
1881), 70, 71, 75, and 137.—Тье plaintiff as 
holder and indorsee of в hundi drawn on one H of 
Bushire sued defendant as payee and indorser to 
recover R1,198-4 on s hundi which had been dis- 
honoured by the acceptor. It was found by the 
Court (1) that the local usage at Bushire was 
to present the hundi for payment at the bank, and 
for the acceptor to call at the bank at due date and 
effect settlement ; (2) that the hundi in question was 
presented for payment to the authorized agent of 
the acceptor at the bank on the due date; (3) that 
the said agent refused payment and informed the 
bank that the acceptor would not pay the hundi. It 
was argued that presentment at the bank was not 
good presentment having regard to ss. 70, 71, and 137 
of the Negotiable Instruments Act (XXVI of 1881). 
Held that the local usage made the presentment а 
good presentment. IMPERIAL BANK Or PERSIA v. 
FATTECHAND KHUBCHAND 

[L L. В. 21 Bom, 204 


5. NOTICE OF DISHONOUR. 


Reasonable notice—Custom 
-A purchaser is bound to give reason- 
lishonour, that is, within the time 
within which it is ordinarily given according to the 
custom of the merchants and bankers of the district, 
not the immediate notice repica by English law in 
cases of bills of exchange. GOPAL DASS r. ЗЕЕТАВАМ 

[3 Agra, 268 

14 —— ———. ——  ——. Custom—Eng- 
lish lav.—Although the English law of prompt notice 
by retum of post does not apply to cases of native 
hundis drawn by natives upon natives and endorsed 
by natives, yet reasonable notice of dishonour is essen- 
tial. Барна GOBIND SHAHA г. CHUNDER NATH 
DAssSHAHA . . . . 6W.R, 301 

See SUMBHOONAUTH GHOSE c. JuDDUNAUTH 
CHATTERJEE . . . ` . Cor, 

15. ——— — — — — ——— Hundi drawn by 
a manager of Hindu family— Liability of. member 

family Notice of dishonour to the drawer— 

‘egotiable Instruments Act (XXVI of 1881), 
г. 80.—The Negotiable Instruments Act (XXVI of 
1881), in the absence of local usage to the contrary, 
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6. NOTICE OF DISHONOUR—continued, 


applies to hundis, A member of а Hindu family 
whom it is sought to make liable by в suiton в hundi 
drawn by the manager of the family is entitled to 
urge that по notice of dishonour had been given to 
the manager (drawer) во as to make the latter 
liable under в. 30 of the Negotiable Instruments Act. 
KRnISENASERT с. HARI VALJI BRATYR 

(I. L. R., 20 Bom., 488 


16. Custom—English 
law.-—Às regards notice of dishonour in connection 
with hundi transactions smongst natives of this coun- 
try, although the strict rules of English law aa to the 
time within which service of such notice must be 
made do not apply, yet the endorsee is bound to give 
the endorser notice within а reasonable time of his 
intention to come upon him, so as to enable the latter 
to take the necessary steps for his own protection. 
The question as to what is reasonable notice is to be 
settled by local custom ; and where а part; г has been 
prejudiced by the want of such notice, this is to be 
taken into consideration. ANUNT RAM AGURWALLA 
т. отниш |. s. e o У. в., 62 


17. English law. 
Non-payment of hundi.—Although the strict rales 
of Eaglish law as to bills are not applicable to hun- 
dis, notice of dishonour or non-payment must be given 
within reasonable time to enable the drawee or 
dorsee to protect himself against the claims of sub- 
sequent endorsers. TULSHI SHARU v. NURSINGRAM 

C. L. R., 889 


18. Demand ofa peth 
—Notice to endorser.—In order to charge the en- 
dorser of a dishonoured hundi, the holder must give 
reasonable notice of such dishonoor to the endorser 
he seeks to charge. The demand of а peth cannot be 
deemed to be equivalent to а notice of dishonour. 
MEGRAJ JAGANNATH v. GOKALDAS MATHURADAS 

(7 Bom., О, С., 187 


19. Hundi inadmissible in 
evidence for want of stamp-— Independent 
admission of loan—Suit on the original considera- 
tion.—In a suit based on the consideration indepen- 
dently of a hundi, it is not necessary to prove notice 
of dishonour. KRISHNAJI NABAYAN PARKHI v. 
RAJMAL MANIKCHAND MARWADI 

[L L. В., 24 Bom., 860 


20. Sufficiency of notice—Prin- 
cipal and agent—Custom—Delay in giving notice. 
—The drawers of a hundi in favour of the plaintiff at 
Dacca (where all the parties to the hundi lived) were 
held not liable on prcof that they were the gomastahs 
of the acceptor, that they no interest in the 
hundi, and that, according to custom in Dacca, 
where the hundi was drawn and accepted, its 
under such circumstances are not liable, although the 
agency does not appear on the hundi. They were 
also held discharged from liability, notice of dis- 
‘honour not having been served on them till ten months 
after the due date of the hundi, Hast MORAN 
BxsAx e. Квівнна Монах Bysak 

[9 B. L. RB, Ap., 1:17 W. R., 442 
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а. Promise to pay 
endorsed on hundi—Waicer of motice.—A promise 
to pay endorsed upon a hundi after it had been 
dishonoured, though not amounting to a waiver of 
notice, was held to be gcod and sufficient evidence 
that the endorser had received notice that the bill had 
been dishonoured. ALI e. GOPAL Dass 

03 W. R., 420 


8. C. before remand, GoPAL DAS е, ALT 
(3 В.І. R., A. C., 198 


99. — — —— Damage to parties liable by 
omission to give notice—Formal written notice 
—Suit оњ hunds.— Previous formal written notice of 
dishonour of s hundi is not necessary before suit 
brought, unless it can be shown that the parties 
charged have beon prejudiced by such omission. 
GOVIND RAM ManwARY v. МАТНООВА ЅАВООТА 

[L L. R., 8 Calc., 339: 1 С. L. R., 420 


98. —— Suit on hundi— 
Aot XXVI of 1881 (Negotiable Instruments Act), 
зг, 93, 94, 98 (c).—In the absencefof any local usage 
tothe contrary, just and equitable that the doctrine 
of notice of dishonour propounded in the Negotiable 
Instruments Act (XXVI of 1881) should be applied 
to a hundi in the vernacular, the “reasonable time” 
within which such notice is to be given being deter- 
mined according to the circumstances of the case. 
Held, therefore, that where the holder of such а 
hundi, which had been dishonoured, sued the prior 
endorsers on it, without having given them such notice 
and did not prove that they could not suffer damage 
for want of such notice, tho suit must fail. Morr 
LAL ©. Mort Lan . . LL. R, 6 ALL, 78 


6. LIABILITY ON. 


24. —— — — Usage of shroffs—Considera- 
tion— Dishonour of hundi— Holder for ealue.—The. 
plaintiff, as agent and banker of an Ajmir constituent, 
received a bundi for collection, and on its accept- 
ance by the drawee, credited the Ajmir constituent 
with the amount as of the date when the hundi 
would become payable. Held that, as between the 
plaintiff and the Ajmir constituent, the plaintiff, 
wpon such credit in account being given, became 
holder for value. Held also that, the hundi being 
dishonoured at due date by the drawee, the plaintiff 
was justified, by the usage of shroffs, in treating 
the Ajmir constituent as still entitled to credit for 
the amount, and himself as & holder for value. Held 
also that, as between the Ajmir constituent and the 
first indorser (the defendant and appellant), the giving 
by the Ajmir constituent to the defendant of another 
hundi which was never presented in Bombay for 
acceptance or payment was в consideration for the 
endorsement by the defendant to the Ajmir consti- 
tuent of the hundi sent by the latter to the plaintiff 
and sued on by him. 'ULCHAND JOHARIMAL ғ. 
SuGANcHAND SHIVDAS . L L. Е., 1 Bom., 23 


Affirming the decision in SUGANCHAND SHIVDAS ©. 
MULCHAND JOHARIMAL . . Bom., 113 
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25. —  — —- Notice of dishonour— Nego- 
fiable Instruments Act (XXVI of 1881), s. 61— 
Presentment of hundi—Indemnity-bond.—In в suit 
оп an indemnity-bond executed by way of collateral 
security by the maker of six hundis, it appeared that 
three of the hundis were paid, and when three which 
were unpaid were presented to the maker, he did not 
at once insist upon want of notice of dishonour or on 
non-presentment as a ground of discharge. Held 
that, since the defendant did not prove that the drawee 
had effecta of his to mect the hundis on presentment 
or that he had sustained damage by reason of the 
want of notice of dishonour, the plaintiff was entitled 
to a decree, SHANMUGAN r, CHINNASAMI 

[I. L. Е.,14 Mad., 470 


26. —- Liability of drawer, accep- 
tor, and indorsee— Separate сопіғасі— Decree 
against one without satisfaction, —The drawer, 
acceptor, and intermediate endorsers of a hundi which 
is dishonoured are all liable to the holder, but their 
liability is not joint as it ariscs out of different 
contracts, and в decree obtained against any one of 
them without satisfaction cannot be pleaded as а bar 
to a suit against any other of them, Авроов 
RUEMAN v, GUNNESH LALL . 23 W, R., 444 


27. — Defendants not all resident 
in jurisdiction—Parties—act XXIII of 1861, 
а. 4— Bankruptcy of acceptor —In в suit on alundi 
payable at Calcutta, the acceptor there having become 
bankrupt before the hundi reached maturity, brought 
by the holder in the place where the bundi was 
drawn against the two partners of the firm that 
drew the hundi, and also the acceptor, who resided 
at the time of suit beyond the local jurisdiction 
of the Court passing the decree, the lower Appd- 
late Court having dismissed the suit on the ground 
that the Court of first instance could not, without 
the sanction provided by s. 4 of Act XXIII of 
1861, pass a decree against the defendant who 
resided beyond its jurisdiction,— Held, following the 
English law, that it was not necessary to sue the 
bankrupt defendant, and that the holder of а hundi 
is not bound, in the event of its dishonour, to sue 
all the parties liable under it, but may select any one 
or more of them. Basant ВАМ r. KOLAHAL 

[I. L. R., 1 A11., 392 


Cause of action—Suit on 
hundi—Inability to discover drawer.—Where, on 
account of a loan of R800, the lender gave the 
borrower two hundis for 81,500 and took away 
693-7 as discount for 8700, and the borrower, being 
unable to discover the drawer of the hundis, sued the 
lender. not on the hundis, but on two alleged 
loans of #800 and 693-7, respectively,— Held that 
the only right of action left to the borrower was 
on the hundi themselves, Raw LAL SIRCAR r. 
Gorat Doss . . . . ТМ. в., 154 

29. Duplicate of lost 
Aundi—Suit for money had amd received.—The 
plaintiff obtained a hundi from a banker, B, at 
Baluchar for a certain amount drawn upon the firm 
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6. LIABILITY ON—continwed. 


of the latter at Calcutta. Afterwards on her repre- 
senting to В that she bad lost the hundi, B granted 
the plaintiff а duplicate, in the body of which it was 
stated that if the original had been before 
presentation of the duplicate, the latter was to become 
pull and void. The duplicate was presented to the 
agent of B at Calcutta, and payment was refused on 
the ground that the original had been presented and 
accepted and paid in due time, Held that the 
Plaintiff had no cause of action against В for non- 
Payment of the duplicate hundi, nor for money had 
And received on account of the original consideration 
having failed. INDUR CHANDRA DUGAR г. LACHMI 
Bo E . TB.L. E, 682: 15 W. E, 501 


. — — — Accommodation bill—Trans- 
Serees for value— Liability of party accommodated. 
—Р drew в hundi on S (which 5 accepted for P'e 
accommodation), which he transferred for value to 
B, who transferred it for value to C, who transferred 
it for value to R N at R’s request, and on his behalf 
presented the hundi to S for payment, and S paid it. 
Held that 5 was entitled to recover the amount 
of the hundi from P, but not from №. Reynolds v. 
Doyle, 2 Scots. М. R., 45, referred to, NAND ВАМ 
v. SITLA Prasan, Вам PRASAD r. SITLA PRASAD 
LL. R., 5 AlL, 484 
31. Stolen hundi--Shah jog hundi 
endorsed to а particular person—Payment by 
drawee without inquiry to wrong person— Liability 
of drawee to lawful owner of hundi—Conversion — 
Trover.—On the sth December 1893, the plaintiff at 
Sholapur having brought в shah jog hundi, there 
drawn upon the defendants in Bombay, endorsed 
to R and sent it by post to him for collection, In 
course of its transmission it was stolen, and the name 
of R was expunged, and another name, riz., that of D, 
was substituted. On the 9th December 1893, the 
hundi was presented for payment to the defendants 
in Bombay by а person giving his name as D, andthe 
defendants paid it without inquiry as to the respon- 
sibility or position of the person to whom they paid it. 
The plaintiff sued the defendants for the value of the 
hundi. Нег (1) that the defendants were guilty of 
conversion of the hundi, and were liable to the plain- 
tiff, the lawful ownner thereof, in trover ; (2) that the 
hundi continued to be shah jog after being indorsed 
{о a particular person, GANESDAS RAMNARAYAN v. 
LACHMINARMAYAN . =, IL L.R.,18 Bom, 570 


32, Hundi payable at fixed date 
— Dishonour by non-acceptance—Cause of action— 
Right of suit— Negotiable Ins'ruments Act (XXVI 
of 1881).—On l4th April 1889, the defendant at 
Gwalior drew в huudi for W2,500 on his firm at 
Bombay iu favour of D le forty-five days after 
date, It was subsequently indorsed at Gwalior by D 
to the plaintiff at Cawnprre, who sent it to the Bank 
of Bombay at Bombay for collection. It was to 
become payable on the ist June 1889, but on the 28rd 
April 1889 the bank presented it to the defendant's 
firm at Bombay for acceptance, which was refused. 
The bank thereupon returned it to the plaintiff at 
Cawnpore, and it was never presented for payment, 
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In a suit brought on the hundi, the defendant con- 
tended that the hundi being payable at a fixed date, 
and not having been presented for payment when due, 
no cause of action had arisen to the plaintiff, Held 
(1) that dishonour by non-acceptance of a hundi pay- 
able at a fixed date gives an immediate cause of action 
against the drawer, and there is по need to wait until 
the maturity of the hundi or to present it for payment ; 
(2) that under the Negotiable Instruments Act 
(XXVI of 1881) the dishonour of в hundi by non- 
acceptance constitutes now, as it has always done, 
part of the cause of action in a st the 
drawer. RAM RAVJI JAMBHEKAR г. PRALHADDAS 
SUBKARN . . . LL. R., 20 Bom, 133 


7. INTEREST ON. 


88. — — — Usage of native bankers— 
Hundis drawn payable at sight— According to the 
usage of native bankers at Moorshedabad, interest is 
claimable on hundis drawn at 111 days’ sight, Dux- 
PUT бімен роовав e. JucUT Іхров BUxWAREE 
Gos Des. . 4W В.,85 


8. PROPERTY IN HUNDI AND FORGED 
HUNDIS. 


— Property in hundi sent to 
agent for realization. — S R, the plaintiff’ 
agents in Calcutta, accepted hundis for 812,000 
drawn upon them by a branch house of the plaintiffy 

plaintiffs at different times sent to 
8 R hundis amounting in value to R11,400, with in- 
structions to realize them, and to apply the proceeds 
towards payment of the 812,000. S Е had paid 
117,000 of this amount, and they had realized 96,400 
out of the 811,400, when they stopped payment. At 
that time two unmatured hundis, for R2,500 each, 
remained in their hands, and these they endorsed over 
to the defendant after maturity in trust for their 
creditors, In an action by the plaintiff against the 
defendant to recover the two hundis,— Held that 
the hundis, having been sent to S R for tbe special 
purpose of enabling them to meet their acceptances 
for £12,000, remained the property of the plaintiffs, 
subject to в Yen of 58 of көю, HAZARI MULL 

АНАТТА v. SOBAGH MULL DUDDHA 

imu [9 B. L, В.,1 


35. Forged hundi— Mercantile 
ssage—Repayment to drawee by holder.—According 
to mercantile usage amongst Hindus, where a hundi, 
drawn * payable to owner” (shah je is paid at 
maturity by the drawee to the shah or holder of the 
hundi, and such hundi afterwards turns out to be 
forged, the shah, though a bond fide holder for value, 
is bound to repay to the drawee the amount of such 
hundi with interest from the date of payment, pro- 
vided that the dramas has been guilty of з laches 
in discovering the forgery and communicating the 
fact of such forgery to the shah, The shah, however, 
relieves himself from such liability by producing the 
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8. PROPERTY IN HUNDI AND FORGED 
HUNDIS—continued. 


DAVALTRAM SHIRAM e. BALAKIDAS 


actual forger. 
6 Bom., O. C., 24 


KHEMCHAND ‚ . . 


86. Forged endorsement— Sui; 
fo recover hundi,— Tho plaintiffs, being holders of a 
hundi, sent the same to their koti in Calcutta without 
endorsement. The hundi was lost or stolen on the 
way and came into the defendants’ hands ва en. 
dorsees, the endorsement of the plaintiffs having been 
forged. The defendants, without notice of the for- 
gery, paid full consideration for the hundi. Held 
on appeal, reversing the decision of the Court below, 
that the plaintiffs were not entitled to recover the 
hundi from the defendants. Per РвАсооск, C.J.—It 
appeared from the evidence that the hundi in this 
case would pass, at any rate prior to acceptance, by 
delivery. Goursrmurt v. DHANSUK Das 

В. L. R., 389 note: 16 W. R., 10 note 


87, — — — — — — — — Suit to recover 
hundi—Bond fide holder for valuable consideration, 
—A hundi which had been purchased by the plaintiff 
at Delhi for value was, he alleged, endorsed by him to 
the firm of R В D of Calcutta, “for realization,” 
and sent to that firm by post. Between Delhi and 
Calcutta the hundi was lost or atolen, and never 
reached the firm of R B D. It eventually came into 
the hands of the dofendant, bearing no endorsement 
to R B D, but endorsed to U D H, and by U D H. 
The defendant alleged that he took it in the ordinary 
course of business, and for valuable consideration, 
from the gomastah of the firm of U D H, after tho 
acceptors to whom it had been sent for that! purpose 
had acknowledged their acceptance in favour of the 
firm of U D H of Calcutta, by whom it purported 
to be endorsed to tho defendant's firm. When 
Presented to the acceptors for payment, it was 

joured, the acceptors stating that they had 
received notice not to pay the note, as it had been 
stolen. On the same day the defendant gave notice 
of dishonour to the firm of U D H, and demanded 
payment, but that firm stated that their endorsement 
to the hundi was forged, and refused to pay. It was 
Proved that, before taking the hundi, the defendant 
had sent to the acceptors koti to ascertain if their 
acceptance was genuine, In a suit for the recovery 
of the hundi, or its value, — Held by the Court below 
that the endorsement of И D M was genuine, and 
that the plaintiff was not entitled to recover tho 
hundi, The defendant, having taken the hundi in the 
ordinary course of business nnd after sufficient 
enquiry, was entitled to retain it : this was во, notwith- 
standing the endorsement “for realization” on the 
hundi. The hundi was one which passed by delivery 
without endorsement, and therefore if the endorsement 
of U D Н was forged, the defendant still had a right 
to the hundi. On appeal, the Court held that the 
endorsement to the firm of U D H was not genuine; 
being во, the fact that the defendant took the 
hundi in the course of business for valuable considera- 
tion, aud without notice, did not give him а good 
title to retain it as against the plaintiff. The hundi 
was specially accepted, and there was nothing to show 
that by Hindu law such а hundi would pass as one 
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8. PROPERTY IN HUNDI AND FORGED 
HUNDIS—concluded. 


payable to the holder without endorsement. THAKTR 


Das v. Роттен MULL 
[7 В. L. R., 275: 16 W. R., О. C, 3 


9. JOKHMI HUNDI. 


38. —————— Equitable assignment of 
goods ав security — Сизѓот. —І# the drawee of a 
jokhmi hundi refuses to accept it, and nevertheless 
‘as consignee takes possession of the gods against 
which it is drawn and which are referred to in it, the 
only remedy of the holder is against the drawer of 
the hundi, or the person from whom the holder 
bought it. The plaintiffs at N purchased, on 22nd 
December 1878, from Z, for R4000, а jokhmi 
hundi drawn in favour of plaintiffs by Г upon 
his firm in Bombay. The hundi contained a st 
ment that it was “drawn against”? twenty-nine 
bales of wool shipped at Tuna, and it was made 
payable eight days after the safe arrival of the ship 
at Bombay. The plaintiffs obtained from L, at the 
same time, a letter addressed by him to his firm 
at Bombay, which contained the following pas- 
sage: “Upon you а jokhmi hundi is drawn, the 
particulars whercof are as follows: (84,000). The 
value having been received from Jadowji Gopalji, 
hundis for 84,000 drawn against 29 bags of sheep's 
wool shipped on board the Hariprasad, owner Daya 
Morarji, from the seaport town of Tuna . . On the 
safe arrival of the vessel, do you be good enough to 
land the goods, and deliver the same to Jadowji 
Gopalji; and as to the jokhmi hundis drawn before,if 
i ct thereof any money has to be paid to 
Jadowji Gopalji, do vou be pood enough to pay the 
same.” The above letter was duly presented by the 
plaintiffs to Z's Bombay firm on the 27th December 
1878. Evidence was given that at the time the 
plaintiffs obtained the hundi and the letter, the goods 
referred to had been already shipped. On the 1% 
January 1879, the firm of L was adjudicated insol- 
vent by the High Court at Bombay. On the 5th 
January 1879, the ship arrived at Bombay with the 
goods in question on board, and on the 7th January 
the ship-owners delivered them to the Official As- 
signee. The plaintiffs sued the Official Assignee 
(as assignee of the estate and effects of L) and 
the shipowners to recover possession of the wool or 
the amount of the hundi, and contended that by the 
custom of Bombay the holder of а jokhmi hundi had 
a charge upon the goods mentioned therein, and 
that, in the event of the drawee failing to pay the 
amount of the hundi, the holder was entitled to ob- 
tain possession of the goods and realize by their sile 
the amount due to him upon the hundi Plaintiff 
also contended that the above letter of the 22nd 
December 1878 operated as a valid equitable assign- 
ment of the wool to him. Held that the plaintiff, as 
holder of а jokhmi hundi, had no charge upon the 
wool in question, and could not upon this ground 
recover from the defendants the possession of the 
wool or the amount due upon the hundi; but held 
also, on the authority of Burn v. Carcalho, 4 M. and 
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9. JOKHMI HUNDI—concluded. 
Cr., 690, that the letter of the 22nd December 1878 
operated as an equitable assignment of the wool to 
the plaintiffs, on the safe arrival of the vessel, as & 
security for the payment of the hundi, and that the 
plaintiffs were therefore entitled to obtain possession 


of the wool. JADOWJI GOPAL ғ. JETHA SHAMJI 
[L L. R., 4 Bom., 833 
HURT. 
Col. 
1. Словтма HURT . . H . 8912 
2. бвівуоов Новт . . . . 3914 
See COMPOUNDING OFFENCE. 
[L L. R., 1 Bom., 147 
10 Bom., 68 
See CULPABLE HOMICIDE, 
[L L. B., 8 Calc., 693 
ТС. L. R., 141 
I. L. R., 2 All, 522, 766 


See PENAL Cops, в. 81. 
[L L. R., 17 Bom., 626 


See SENTENCE— CUMULATIVE SENTENCES. 


Grievous— 


1. CAUSING HURT. 


1. — — — Nature of injury constitut- 
ing “hurt”—Cansing serious di .— Саше 
ing a disability for a fortnight is punishable for 
voluntarily causing hurt, QUEEN e. BISHNOORAM 
Sua . . . . .1W.R,Cr,8 

2. — — Penal Code, s. 828—« Other 
thing.”—The words “or other thing ” in s. 328 of the 
Penal Code must be referred to the preceding words, 
and be taken to mean “ unwholesome or other thing,” 
and not “other thing” simply. QUEEN е, JOTER 


GHORAEB á A . AW.R, Cr, 7 
3. — ——— Blow with umbrella— Penal 
Code, #8. 95, 319. —The pain caused by a blow across 


the chest with an umbrella was held to be not of 
such a trivial character as to come within the mean- 
ing of the Penal Code, s. 95, but to be hurt under 
в. 819. GoYERNMENT OF BENGAL v, SHEO GHOLAM 
Luna  . . . . 24W, Ru, Cr, 6T 
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HURT—continued. d 
1. CAUSING HURT-— continued. 
4. — Penal Code, s. 884— Manner 


of using weapon.—On the construction of в. 324 
of the Penal Code,— Held that it is not necossary 
that the manner of use of the weapon must be such 
ва is likely to cause death. ANONYMOUS 

[T Mad., Ар. Ш 


5. ——— Administering harmful 
drugs—Penal Code, ss. 826, 898.—Held by the 
majority of the Court (dissentiente SETON-KARB, J.) 


that the offence of administering deleterious drugs 
without endangering life is puoishable under s. 328 
of the Penal Code, and not under в, 326 as grievous 
hurt. QUEEN e. JOYGOPAL 4W.R,Cr,4 


. — — — Causing hurt on grave pro- 
vocation— Penal Code, ss. 824, 833.— Causing hurt 
оп grave and sudden provocation to the person giving 
the’ provocation ie chargeable as an sffence under 
3. 834, and not under s. 324 of the Penal Code, REG. 
v. BHALA CHULA . . . Вош, И 


7. -———— Causing death after provo- 
cation—Disease of spleen.—The prisoner, having 
received great provocation from his wife, pushed her 
so as to throw her with violence to the ground, and 
after she was down struck her with his open hand, 
She died, and on examination it appeared there were 
no external marks of violence on the body, but that 
there was disease of the spleen and that death was 
caused by rupture of the spleen. Held, under the 
circumstances, that the prisoner was guilty of caus- 
ing hurt, and not of culpable homicide not amounting 
to murder. QUEEN v. PUNCHANUN TANTEE 
[5 W. R., Cr, 97 
8. ———— Chance injury on provoca- 
tlon— Penal Code, ss. 819-322. — Where a wife died 
from a chance kick in the spleen inflicted by her 
husband on provocation given bv the wife, the hus- 
band not knowing that the spleen was discased, and 
showing by the blow itsclf and by conduct im- 
mediately afterwards that he had no intention or 
knowledge that the act was likely to cause hurt 
endangering human life,— Held that the husband 
was guilty of an offence under ss. 819 and 321 of the 
Penal Code, and not an offence under вв. $20 and 
322. QUEEN v. Bysacoo Мовнто, 
[8 W. R., Cr., 99 
9. ———— Causing death unintention- 
ally— Penal Code, =. 828. - Where, according to the 
prisoner's own confession (which was the only direct 
evidence against her), she, with & view to chastising 
the deceased, her daughter of eight or ten years 
of age, for impertinence, but without any intention of 
Killing her, gave ber а kick on the back and two slaps 
on tho face the result of which was death,— Held 
that the conviction should be under s. 323, Penal 
Code, of voluntarily causing hurt, and the punish- 
ment one year's rigorous imprisonment. QUEEN r. 
Bzsuog Bewa . . - 18 W. R., Cr, 20 


10. Hurt caused in extorting 
confession of offence—Penal Code, s. 330— 
Witcheraft.—To bring a case under в. 330 of the 
Penal Code, it must be proved that the hurt to the 
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HURT-— continued. 
1. CAUSING HURT—concluded, 


complainant was caused with intent to extort a con- 
fession of some offences or misconduct punishable 
under the Penal Code. That section therefore does 
not apply to a case where the confession extorted had 
referenco to a charge of witchcraft. QUEEN v. 
Мооховв . . . . 18 W.R., Cr, 28 


11. ———— Hurt caused to extort in- 
formation of offence—Penal Code, г. 380.—A 
charge may be made under в. 330, Penal Code, of 
causing hurt for the purpose of extorting informa- 
tion which might lead to the detection of an effence, 
even if the supposed offence has not been committed. 
The offence which that section intended to describe is 
that of inducing а person by hurt to make в state- 
ment or a confe having reference to offence 
or misconduct; and whether that offence or miscon- 
duct has been committed is wholly immaterial. 
QUERN е. Nix CHAND MOOKERJER 

[20 W. R., Cr., 41 

12. Assault and causing hurt 
— Penal Code, s. £53—Autrefois acquit—A person 
who is tried and discharged for the offence of assault 
under s. 312, Penal Code, cannot again, upon the 
same complaint, be tried for “causing hurt.” КАР- 
TAN г. SMITE 

[T B. L. В. Ap, 25:16 W. R., Cr, 8 

18. — — —— Causing hurt- Penal Code, 
г. 830—Causing hurt to constrain а person to sa- 
tisfy а demand.—A husband, in order to constrain his 
wife to satisfy his demand that she should return to 
his house, voluntarily caused hurt to her. He was 
convicted under в. 830 of the Penal Code. Held, on 
appeal, that the conviction under that section was 
bad. QUzEN-EMPRESS о. ELLA BOYAN 

[L L. R., 11 Mad, 957 


2, GRIEVOUS HURT. 


14. —— — — Nature of hurt constituting 
grievous hurt.—What amounts to “grievous 
hurt” considered. REG. v. ANTA BIN DADOBA 

О Bom., 101 

— Serious disability. 

for twenty days constitutes grievous 
hurt, овех о. BISHNOORAM SURMA 

ПУ. В, Cr.,9 

16. — — Proof of offence — Penal Code, 
+. 820.— There must be evidence to prove that hurt, 
‘ag described in s. 320 of the Penal (ode as grievous 
hurt, bas been caused before в conviction can be had 
under s. 820 of that Code. QUEEN г. KAMINER 
Dossss . . . . 18 'W.R. Cr, 26 

17. -———— Requisites for оЯепое— 
Voluntary hurt— Penal Code, г. 825.—To make out 
the offence of voluntarily causing grievous hurt under 


s. 325, Penal Code, there must be some specific hurt, ^ 


voluntarily inflicted, ai 


d coming within some of the 
cight kinds enumerated in в. 820. QUEEN v. BUDRI 
Во‘. . . . 28W. R, Cr, 65 

18. ——— Joint attack by several per- 
sons resulting in serious injury—Assault.— 
ax 
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HURT-—continsed. 

2. GRIEVOUS HUBT—continwed. 
When the result of a joint attack by several persons 
оп one man is the fracture of his arm, the offence 
committed is grievous hurt, and not assault. QUEEN 
e. RAMTORUL SINGH . 5 W. R., Cr., 18 


19. ————- Want of intention, likeli- 
hood, or knowledge that injury is likely 
to cause death.—When there is neither intention, 
knowledge, nor likelihood that the injury inflicted in 
an assault will or can cause death, the offence is not 
culpable homicide, but grievous hurt, QUEEN г. 
Meoma Meran . . . ЗМ. В. Cr, 88 


30. —_——— Want of intention to cause 
death—Robdhery.—Where, in a case of robbery 
attended with death, there was no intention of causing 
death or such bodily injury as was likely to cause 
death, the conviction was altered from voluntarily 
causing hurt in committing robbery to voluntarily 
causing grievous hurt in committing robbery. QUEEN 
v. Снаков HURER Cr, 16 

31. .——— -—. Grievous hurt in commis- 
sion of lurking house-trespass—Penal Code, 
зз. 824, 457, 460,—А person who, in the commission 
of lurking house-trespass by night, voluntarily 
attempts to cause grievous hurt to the owner of the 
house who tries to capture him, is punishable under 
в. 460, and not under ss. 457 and 324 of the Penal 


Code. ’ОСЕВМ e. Lrxmuw Doss 
[3 W. R., Cr., 52 

22. Conviction of grievous hurt 
—Constructive — guilt-— Ahetment—Penal Code 


(Act XLV of 1860), ss. 114, 325, with 149.— 
Where the accused persons have been acquitted of 
rioting, they cannot be properly convicted of grievous 
hurt under в, 325 by the application of в. 149 of the 
Penal Code, where it has not been found that these 
Persons or any of them were members of an unlawful 
assembly in prosecution of the common object, of 
which grievous hurt was caused by any other member 
of the same assembly, or that the offence was such as 
each member of the ameribly knew to be likely to be 
committed in prosecution of that object. The mere 
presence as an abettor of any person would not, under 
the terms of s. 114 of the Penal Code, render him 
liable for the offence committed. Empress v. 
Chatradhari Goala, 2 Cale. W. N., 49, explained, 
In order to bring a person within s. 114 of the Penal 
Code, it is necessary first to make out. the circum- 
stances which constitute abetment, so that,+if absent, 
he would have been liable to be punished as an 
abettor, and then to show that he was also present 
when the offence was committed. Queen v. Niruni, 
7 W. Е. Crs 49, relied on. ABHI MISSER v. 
Laomu авын . LL. R, 27 Calc., 666 
[4 C. W. N., 546 

яз. ————— Beating а man found oom- 
mitting theft—Presumption.—The prisoners 
found a man in the act of theft, and were beating and 
соо him, when one of the witnesses for the prose- 
cution threatened to call a chowkidar, and they re- 
leased him. Two days afterwards he was found 


drowned. Held that there was no evidence to convict | 


DIGEST OF CASES. 


( 8916 ) 


HURT—continued. 
2. GRIEVOUS HURT—continued. 


the prisoners of causing grievous hurt, All presump- 
tions consequent on the man's body being found 
drowned should have been put aside, and the original 
assault alone considered. QUERN г, NUNKOO Doss 
[3 W. R., Cr, 48 
94. Driving over deaf man— 
Penal Code, s. 888— Negligence.— Defendant. was 
convicted under s. 338 of the Penal Code of causing 
grievous hurt. The evidence showed that the defen- 
dant was being driven іп acarriage to her house 
through the strects of the town, between the hours 
of 7 and 8 Р.м. ; that the carriage was being driven 
at an ordinary pace, and in the middle of the 
road; that the night was dark, and the carriage 
without lamps, but that the borse-keeper and 
coachman were shouting out to warn foot-passengers; 
that the defendant's carriage came into contact with 
the complainant's father, an old deaf man, and that 
complainant’s father was thereupon knocked down, 
run over, and killed. Held, upon a reference, that 
the question for the Court was whether there was 
any evidence that the death of the deceased was 
induced by an act negligently and rashly directed by 
the accused, and that there was no such evidence. 
The conviction was accordingly quashed, ANoxy- 
WOUE гес a Mad., Ар. 38 


95. Grievous hurt on grave 
and sudden provocation—Penal Code, s. 335.— 
Causing grievous hurt on grave and sudden provocs- 
tion is punishable under в. 335 of the Penal Code, 
without any intention or knowledge of likelihood 
of causing such hurt. QUEEN e. UMBICA TANTINER 

[4 W. R., Cr., 21 

QUEEN е. BRADOO PORAMANICK. 

[4 W. RB, Cr, 28 

36. Hurt caused in house-break- 
ing—Penal Code, ss. 459, 460.—Ss. 459 and 460 of 
the Penal Code provide for a compound offence, the 
governing incident of which is that either a “lurking 
house-trespass” or“ house-breaking ” must have been 
completed, in order to make в person who accom- 
panies that offence either by causing grievous hurt or 
attempt to cause death or grievous hurt responsible 
‘under those sections. The sections must be construed 
strictly, and they are not applicable where the ргіпсі- 
pal act done by the accused person amounts to 
по more then а mere attempt to commit lurking 
house-trespass or house-breaking. QUEFN-ExPARESR 
v. IsMA1L KHAN . - LL. R., 8 AIL, 649 

27. Charge of grievous hurt— 
Committal for trial.—A prisoner charged with the 
offence of causing “grievous hurt " should be com- 


mitted for trial to the Sessions Court. Ево. е. ANTA 
він DADOBA . "UND 1 Bom., 101 
38. Child-wife—Culpable homi- 


cide not amounting to murder—Causing death by a 
rash and negligent act— Rashness and negligence— 
Penal Code, аз. 304, 8044, 325, 338 — Husband and 
wife-—The prisoner, a fully developed adult man, 
was cl with causing the death of his wife, а 
girl aged about 11 years and 3 months, who had not 
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HURT соті имей. 
2. GRIEVOUS HURT—continued. 


attained puberty. The death was caused by 
hemorrhage from в rupture of the vagina caused by 
the prisoner having sexual intercourse with the girl, 
For the defence it was alleged that he had had 
sexual intercourse with the girl on several previous 
occasions without injury to her, and there were 
circumstances in the case which showed that this was 
Possible, and even not improbable, though the medical 
evidenco was to tho effect that, if such intercourse had 
previously taken place, the penctration was probably 
not во complete or with so much sexual vigour as on 
the occasion when the injury was caused. Тһе 
medical evidence was further to the effect that the 
girl had not attained puberty, aud was immature 
and wholly unfit for sexual intercourse; that under 
such circumstances sexual intercourse between the 
prisoner und the girl was likely to be dangerous to 
her, and to cause injuries more or less serious accord- 
ing to the degree of penctration effected. The 
Prisoner was charged with (а) culpable homicide not 
amounting to murder under s. 304 of the Penal 
Code; (5) causing death by doing a rash and 
negligent act under s, 304A ; (c) voluntarily causing 
grievous hurt under s. 325; and (d) causing 
grievous hurt by doing an асі so гау or negli- 
gently asto endanger human life or the personal 
safety of others under в. 338. Held that, in such a 
case, when the girl is a wife and above the age 
of 10 years, and when therefore the law of rape 
does not apply, it by no means follows that the law 
regards the wife as в thing made over to be the 
absolute property of her husband, or as а person 
outside the protection of the criminal law; that 
no hard-and-fast rule can be laid down that sexual 
intercourse with в girl under certain age must 
be regarded as dangerous and punishable, or over 
that age as safe and right, but that each case must 
be judged according to its own individual circum- 
stances; that in such a case the jury bave to con- 
sider and say whether under the particular circum- 
stances of the case, having regard to the physical 
condition of the girl, and to the intention, the 
knowledge, the degree of rashness or negligence with 
which the accused is shown to have acted on the 
occasion in question, he has brought himself within 
any of the provisions of the cri law. Held 
further that, if the jury were of ópinion (a) that the 
act of the prisoner caused the death of the girl, 
that is to say, that the act of cohabitation on the 
part of the prisoner had the effect of rupturing the 
Vagina and so causing the hemorrhage which led 
to her death; (^) that the act of cohabitation 
between в fully developed man like the prisoner and 
an immature girl like bis wife was itself a thing 
likely to lead to dangerous consequences; 9 that 
that act was one of such a character as to indicate a 
reckless indifference to the welfare of the girl or a 
want of reasonable consideration about what the 
prisoner was doing, one which the husband of the 
girl, if he had had a reasonable regard to her welfare, 
and had exercised reasonable thought he act he 
contemplated doing, would have abstained from 
doing, they would be justified in finding that the 
prisoner caused the death of the girl by а rash and 
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HURT—concluded. 
2. GRIEVOUS HURT—concluded. 


negligent act. Under no system of law with which 
Courts have to do in this country, whether Hindu or 
Mahomedan, or that framed under British rule, has 
it ever been the law that a husband has the absolute 
right to enjoy the person of his wife without regard 
to the question of safety to her. QUREN-EMPRESS 
v. Новввк Моноу МутнЕЕ 
[L L. R., 18 Calc., 49 
29. — Proof of grievous hurt— 
Penal Code (Act XLV of 1860), ss. 820 and 826— 
Remaining in hospital for twenty days —Presump- 
tion.—The accused were charged with causing griev- 
ous hurt. The Joint Sessions Judge, relying 
apparently on evidence that the injured person 
remained in а hospital for the space of twenty days, 
drew from that circumstance alone the inference 
that he was during that period unable to follow his 
ordinary pursuits, aud convicted the accused under 
в. 326 of the Penal Code (XLV of 1860). Held, 
reversing the convictions, that in the absence of 
any evidence that the injured person was unable 
to follow his ordinary pursuits during the space 
of twenty days, such an inference could not legally 
be drami.. Batoro n oontietion com be. passed for the 
offence of grievous hurt, one of the injuries defined 
in s. 320 of the Penal Code must be strictly proved, 
and the eighth clause is no exception to the general 
rule that a penal statute must be construed strictly. 
Proof of being in a hospital for the space of twenty 
days cannot be taken as equivalent to proof of griev- 
ous hurt. QUEEN-EwPRBSS v. VASTA CHELA 
(LL. R. 19 Bom., 247 


HUSBAND. 


See COMPLAINANT. 
(LL. R., 26 Calc., 336 
LL R., 14 Mad, 379 
Death of— 
See ABATEMENT OP PROSECUTION. 
[4 Mad, Ap, 55 


в Law—Drvonox. 
[L L. R, 19 Calo., 469 
See CONTRACT AOT, в, 178. 
[L L. R., 24 Bom., 458 
See CASES UNDER DIVOROR Act. 
See EYIDENCE—CRIMINAL Caszs—H us- 
mn UB. E Ey Bop, Vol. Ap, 11 
ol., Ар., 
вош” Cr., 50 
I. L. R., 22 Mad., 1 
See Cases unpre Hrxpv Law—Con- 
TRAOCT— HUSBAND AND Wire, 
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TENANCE—RIGHT TO MAINTENANCE 
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HUSBAND AND WIFE—continued. 
ў ‚—Свтетогв HURT, 
See HURT- ada A i DEUM 


See JURISDICTION—CAUBES OF JoRISDIC- 
TION—CACSE OF ACTION. 
[L L. R., 18 Bom., 816 


See НА 1; 2717 Oslo; 906; 
Аст, 8. 23. 
See V Ro, 18 Bom, 714, 715 note 
L L. È., 13 AL, 126 

See Cases UNDER MAHOMEDAN Law— 
ACKNOWLEDGMENT. 

See CASES UNDER MAHOMEDAN Law— 
MARRIAGE. 

See MAINTENANCE, 
COURT FOR. 

See CASES UNDER MARRIAGE. 


See Млввтвр WoMan’s PROPERTY Аст, 
L 


ORDER OP CRIMINAL 


в, LL.R,llBom. 348 
See Pansı MARRIAGE AND DIVORCE Аст, 
м TTL L. R, 18 Bom., 386 
See Pansis . 3 Bom, A. C, 118 
pp т. R., 18 Bom., 309 
R’, 17 Bom, 148 


See Савез UNDER PARTIES—PARTIES To 
ScrIT8S— HUSBAND AND WIPE. 

See PRINCIPAL AND AGENT—AUTHORITY 

OP AGENTS „ . м Cor., 82 

ГЖ. R., 1864, 318 

L L. R., 15 Bom., 177 


See Rus JUDICATA— CAUBES OP ACTION. 
[L L. R., 18 Bom., 327 


See CASES UNDER RESTITUTION OP CON- 
JvGAL RIGHTS. 


See SUCCESBION ACT, 8. å 


18 B. L. R., 388 

L L. R., 1 Calc., 413 

L L. Н. 38 Calc., 506 

See THEPT . . . 6 Bom., Cr., 9 


[8 Вош., Cr., 11 

I L. E., 17 Mad., 401 

See WILL—CONSTRUCTION. 
[4 B. L. R., O. C, 58 

See Wrrness—Crvm — CAsE8—PERSONS 


COMPETENT OR NOT TO BE WITNESSES, 
[L L. R., 18 Bom, 468 


L Partnership as traders— 
Authority from husband.—When a husband and 
"Wife are trading in partnership, it is only reasonable 
to presume that an authority from the husband on 
matters connected with the partnership is binding on 
the wife. Koroo v. Ko Pay Yan .6 W. R., 354 

2. —————— Ante-nuptial settlement— 
Wife a minor—Settlement made by guardian— 
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Fraud of guardian.— Where a wife (a minor) sought 
to enforce an ante-nuptial settlement as against the 
creditors of her husband, the settlement having been 
made and negotiated on her behalf by her father ва 
her guardian; and the father, under such circum- 
stances, had made а contract for her which was void 
as against third persons, on the ground of public 
policy,—Held that such a contract could no more be 
enforced by the minor against those third persona 
than it could be enforced by her, had she been au 
adult and made the contract herself. It is unneces- 
sary, in order to avoid an ante-nuptial settlement as 
against в minor wife and her children, where the 
conduct of the father who brought about the 
marriage has been shown to be fraudulent, to show 
that the minor was a party to the fraud. POGOSE r. 
Deru акр Loxpox Baxkrxo Co. 

[I. L. R., 10 Calc., 951 

8. 


. Wife's equity to а settle- 
ment—Illegitimacy—Right to bastard’s estate— 
Execution of decree.—M, the widow and admi, 
tratrix of a bastard who had died intestate and with- 
out issue, received а letter in 1841 from the Lords 
Commissioners of the Treasury, stating that they 
did not decm it expedient to take any steps for the 
assertion of the rights of the claim with to 
her late husband’s estate. Previous to this, М had 
obtained possession of that estate, and two months 
before the receipt of the letter she had contracted & 
second marriage. No settlement was made upon the 
marriage, and since the marriage her second husband 
had had the management of the property. In exe- 
cution of a decree against the husband, his right, 
title, and interest in and to a portion of the property 
were put up for sale, and purchased by the plaintiff. 
The plaintiff's right to possession was disputed by 
М, who contended that her husband took no interest 
in’ the two-thirds of the property which went to the 
Crown which could be attached and sold in execution. 
In а suit by the plaintiff to establish her rights over 
the property,—Held that the rights of her husband 
extended over the whole estate and were rights 
which could be seized in execution and sold. М’в 
husband being without property and in great difR- 
culties, and subsisting only on a life-pension of #118 
в month, М was entitled to a settlement. TooLsER- 
money Dossrr r. CORNELIUS . Ц B.L. R., 144 
4. —————— Deed of separation—Agree- 
ment not to molest husband — Right of suit.—A suit 
is not maintainable by a wife for an allowance from 
her husband on an ent, for which the sole 
consideration is a stipulation that the wife is not to 
communicate with or molest her husband, such sti- 
pulation falling within the general rule that в deed 
of separation entered into by husband and wife with- 
out the intervention of trustecs is void. HUGHES о. 
Hvouzs . . . .  . l6 WR, 850 
5. ————. Principal and agent—Agency 
— Authority of wise to pledge husband's credit, — 
Held that the liability of a husband for his wife's 
debts depends on the principles of agency, and the 
husband can only be liable when it is shown that he, 
has expressly or impliedly sanctioned what the wife 
has done. Ina suit by a creditor to recover from his 
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debtor and her husband the amount of money lent by 
the plaintiff to the former on her notes of haud, it 
appeared that the defendants had always 
together, that the wife had an allowanco where 
tomect the household expenditure and all her personal 
expenses, and that the money had been borrowed 
without the husbaud's knowledge, aud not to meet 
any emergent need, but to pay off previous debte, 
and had been raised by successive borrowings over a 
considerable period, the debts having increased by 
high rates of interest. It waa also found that it had 
not been shown that the plaintiff looked to the 
husband's credit, or tint the husband had ever previ 
ously paid his wifes debts for her. Held ti 
under these circumstances, no agency on the wife's 
part for her husband had been established, and that 
the husband was therefore not liable to the claim. 
біврндві Lat e. Ceawrorp I, L. R., 9 All, 147 


6. 


Plea of coverture—Separate 
property of wife—Suit om promissory note— 
Personal decree.—The defeudant, a married woman 
living with ber husband, both domiciled in British 
India and resident in Calcutta, where they had been 
married on 21st May 1866, and having property to 
which she was absolutely entitled under the provi- 
sions of the Succession Act, signed a promissory uote 
in favour of the plaintiff for a debt due by her to the 
plaintiff, at the ваше time giving a verbal promise to 
Pay the amount out of her own property. Ina suit 
on the promissory note, in which the hnsband and 
wife were made parties, the wife pleaded her cover- 
ture. Held that she was liable to pay the amount of 
the promissory note out of her own property, aud the 
Court would, if necessary, make а personal decree 


against her. ABCHER v. WATKINS 
[8 B. L. R., 372 
T. ———— Divorce—Suit for nullity of 


marriage—Suit by wife against husband—Costs of 
wife — Alimony — Maintenance — Suit b 
Mahomedans—Mahomedan law.—The Engli 
which makes the husband in divorce proceedings liable 
imd facie to the wife's costs, except when she 
is posscesed of sufficient separate property, does not 
apply to divorce proceedings between Mahomedans, 
A wife sued her husband for dissolution of marriage 
(both parties being Mabomedans) ou the ground of 
his impotency and malformation. An interlocutory 
order was made by the Court adjourning the further 
hearing of the suit for onc year, in order that the 
ies might resume cohabitation for that period. 
ће husband desired to carry out the order of the 
Court and was anxious that his wife should live with 
him ; she, however, refused to do so, and only paid 
Occasional visits to his house. The suit was subse- 
quently dismissed with costs. The wife appealed, aud 
subsequently applied for alimony until tho disposal 
of the appeal Held that, having regard to the 
conduct of the wife, she was not entitled to alimony. 
By Mabomedan law a husband’s duty to maintain his 
wife is conditional upon her obedience, and he is not 
bound to maintain her if sho disobeys him by refusing 
to live with him or otherwise, A c. B 
(LL.B, 91 Bom., 77 
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8. Married woman’s power to 
contract in respect of her separate property 
—Roman and English law.—AÀ married woman is 
capable of coutracting in respect of her separate estate. 
Tho doctrines of the Roman and English law upon the 
subject examined. NARAYANAN CHETTE ©. Maro 


ө. Separate property of wife 
— Jewels given to wife during corerture.—Jewela 
given to a married woman during coverture by а 
relative or a stranger eld to be property belonging 
to the separate use of the wife. Held, further, that 
the subsequent investment of the same in the purchase 
of real estate conveyed to the wife docs ^ cause 
в change in the nature of such property. COHEN v. 
В Co. . . M 1 е, 180 


10. — —— — — — — — — Custom precail- 
ing amongst Parsis as to ownership of present 
made to a bride—Joint ownership—Right o/ surci- 
torship.—By the custom prevailing amonget Varsis, 
poni of money and ornaments made to в bride at 

ctrothal, and between betrothal and marriage, and at 
marriage aud the increment thercof belong to the 
husband and wife jointly during their lives, and 
on the death of either pass absolutely to the survivor. 
Semble—The same custom prevails with regard to 
special and costly clothes (i.e., clothes intended to be 
worn only on special occasions and ceremonies) 
presented during the same period, ByYBaMst BEIMJI- 

BHAI v. Јамветаг NOWROJI KAPADIA 
[L L. B, 16 Bom., 680 


11. —_____1____ Parsis—Orna- 
ments given to wife by her father.—The rule laid 
down in Graham v. Londonderry, 8 Atk., 898, with 
regard to & husband's rights over ornaments given 
to his wife by ber father applied to Parsis, DHAN- 
3IBHAI BOMANJI GuGRAT г. NAVAZBAI 

. П.І. R., 2 Bom, 76 


12. ———— — - Husband mane 
aging separate property of wife.—Where husband 
and wife are living together, and the wife has proe 
perty of her own which the husband is in possession 
of and manages, his possession must be considered to 
bo his wif.?s He has no right to part with such 
property without her consent. Soona Вам Doss e. 

'ooGUL Клвновв Goorro . 94 W. R,, 274 


13. Legacy—Pur 
chase with wife's legacy.—C, a married woman, was 
entitled, under her father's will, to certain money 
* absolutely for her sole use and benefit. free from the 
control, debts, and liabilities of her husband," and 
under such will such money was payable to her “ on 
her sole and personal receipt." While so entitled, С 
borrowed from her husband the purchase-money of 
certain real property, on the understanding that в 
would pay im back such money when she obtained 
her legacy. The couveyance of such property was 
made to C, but not to her separate use. С subse- 
quently assigned her legacy by sale, and out of the 
money obtained by such assignment repaid her huse 
band the purchase-money of the property purchased. 
Held that the conversion by C of her legacy did not 


€ 3923 ) 
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alter its character and conditions, and that the pro- 
perty purchased was her own separate property and 
was not subject to the debts or liabilities of her 
husband. Hurst v. Моввоовте BANK 
[I L. R., 1 АЦ, 762 
14. — Legacy— Pro- 
porty purchased with legacy—Sale in execution of 
decree—Right of purchaser.—C, a married woman, 
Sas entitled, under her father's will, to certain money 
«є absolutely for her sole use and benefit, free from 
the control, debts, and liabilities of her husband,” and 
under such will such money was payable to her “on 
hor sole and personal receipt.” While во entitled, C 
borrowed from her husband the purchase-money of 
certain real property, on the understanding that she 
would pay him back such money when she obtained 
her legacy, ‘The conveyance of such property was 
made to C, but not to her separate use, С subse- 
quently assigned her legacy by sale, and out of the 
money obtained by such assignment repaid her hus- 
band the purchase-money of the property purchased. 
С and her husband were married before Act X of 
1865 came into force, and had acquired an Indian 
domicile. Held that, even if English law were ap- 
plicable in the case, and any interest in the property 
purchased passed to C’s husband, it passed, in view 
of the agreement between her and her husband, on 
an implied contract that he would hold the property 
in trust for her, and that, where such property was 
purchased at в sale in the execution of a decree 
against J as his property, with notice that such pro- 
perty was claimed by С as her separate property, 
such purchase did not defeat the title of С. Beres- 
гово o. Нот. . . L L. В. 1 AlL, 773 


——— Married Woman’s Pro- 
perty Act (III of 1874), as, Т and 8—Succes- 
gion Act (X of 1866), s. 4—Action for trover— 
Wife against husband.—The plaintiff was, at the 
time her marriage in 1870, possessed in her 
own right of certain articles of household furniture, 
given to her by her mother. Since January 1875 
sho had lived separate from her husband, but the 
furniture remained in his house. In February 1875 
ber husband mortgaged the property to B, without 
the plaintiff's knowledge or consent. In June 1875 
one К C B, в creditor, obtained а decree against the 
husband and B, in execution of which he seized the 
furniture as the property of the husband, and it 
remained in Court subject to the seizure. In July 
1876 the plaintiff instituted & suit in her own name 
in trover to recover the articles of furniture or their 
value from her husband, on the ground that they 
were her separate property, and in August 1875 she 
proferred в claim in her own name to the property 
under в. 88 of Act IX of 1850, It was found on 
the facts that the furniture was the property of the 

intiff. The husband and wife were persons sub- 
ject to the provisions of the Succession Act, s. 4, 
‘and the Married Woman's Property Act, 1874. Held 
that, under s. 7 of the latter Act, the suit was 
maintainable against the husband. Held also that 
the judgment for the plaintiff in the suit, to recover 
the Furniture or ite value from the husband, could not, 
without satisfaction, have the cffect of vesting the 
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property in the husband from the time of the conver- 
sion, and therefore the claim under Act IX of 1850 
was also maintainable, Brinsmead v. Harrison, Le 
Е. 6 С.Р, 584, followed. HARRIS е. HARRIS. 
Harris v. KoYLA8 Сномрвв BANDOPADIA 
(LLB, 1 Calc., 285 
в. 4 7, 8— 
т of. decree against separate property of 
Domicile—Agency.—Act ПЛ of 1874 (The 
п man’s Property Act) applies to persons 
having an English domicile. Accordingly, the separate 
Property of a married woman (whose husbands 
mici English) is alone bound by all debts, 
nd engagements incurred by her in the 
management of & business carried on by her alone, 
and execution of any decree obtained against her in 
respect of such business should be limited to her 
separate property. The principle that the wifo is 
impliedly carrying on business as the agent of the 
husband is excluded by the provisions of Act ILI of 
1874. ALLUMUDDY v. BRAHAM 
(LL. R., 4 Cale, 140: С. L. В., 491 


HUTS. 


Right of tenant to remove— 
See LANDLORD AND TENANT—BUILDINGS 
ON LAND, RIGHT TO REMOVE, AND COM- 


PENSATION РОВ IMPROVEMENTS. 
[14 B. L. R., 301 


———— Beisure of, in execution. 
See SMALL Cause Court, Morcssm— 
JURISDICTION—MOVEABLE PROPERTY. 
[8 B. L. R., 508, 510 note : 
512 note: 514 note 
2 В, L. R, А. С. 77 


See SMALL CAUSE COURT, PRESIDENCY 
Towxs—JuRISDIOTION—M OV EABLE 


Prorenry . 10 B. L. R., 448 
[I. L. R., 26 Calc., 778 
. W. No 
4 C. W. N., 470 
I 
IDIOTCY. 


See Casxs UNDER HINDU LAW—INBERIT- 
ANCE—DIVESTING OP, EXCLUSION PROM, 
AND FoRPEITURE OF INHERITANCE— 
INSANITY. 

See Cases UNDER INSANITY. 

See REGISTRATION Аст, 1877, в. 35 (1871, 
в. 35). . . LL. R,1l All, 

[L. В, 4 L A., 166 

IDOL. 

-———— Dedication to— 


See Cases UNDER Ніро LAw—ExNDOW- 
MENT. 
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TDOL—coneluded, 
See Ніхои LAW—PARTITION— AGREB- 
MENT NOT TO PARTITION AND RESTRAINT 
ow PARTITION 8 B. L. R., 60 
See Нтнро Law—WrLL—CONSTRUCTION 
o» WiLLS— BzQUEST TO IDOD, 
(3 B. L. R., A. C., 187 note 
Grant of letters of administration 
for debutter property of— 
See P ROBATE ACT, вв. 18-23. 
(LL. R., 18 Calc., 875 
———— Joint ownership in right of 
worship of— 
See Нтхро LAW—PARTITION—RIGHT TO 
ACCOUNT ON PARTITION. 
[L L. R., 17 Bom. 371 


Position of— 
See LIMITATION Аст, ART. 144—ADVERSE 
Posszssion . L L. R., 28 Calc., 536 
See PARTITION—RIGHT TO PARTITION— 
GENERAL Cases . 14 B. L. R,, 166 
(LL. В., 6 Bom., 298 
-—— — Suit brought in name of— 

See PLAINT—AMENDMENT OP PLAINT. 

[L L. ER., 19 All, 

Suit for turn of worship of— 


See LIMITATION Аст, 1877. ART. 181 (1859, 
8.1, с. 16) . .6В.1. R., 35 

ÎL L. R., 4 Calc., 683 

I. L. R., 8 Calc., 807 


ILLEGAL CESS. 


See CASES UNDER Contract Аст, в. 23— 
ILLEGAL CONTRACTS—]LLEGAL СА! 

1. — — —— Wages and allowance of pat- 
wari—A роты wages and allowances are in the 
nature of illegal cesses, and cannot be recovered in a 
suit for rent. MENGUR MUNDUR є. HUREB MOHUN 
Тнакоов . s . А .98 №. R., 447 
92, — — — Payments іп nature of rent 
in kind— Local custom.—Certain payments which 
were not so much in the nature of ccsses as of rent 
in kind, and which wore fixed and uniform and had 
been paid by the raiyat for a long time according to 
local custom, were held not to be illegal cesses. Or- 
Joon Sahoo v. Anund Singh, 10 W. R., 257, disti 
guished. BuDHUA ORAWAN MAHTOON г. JUOGGES- 
вов DovarSinch . . . 0.94 W.R,4 


8. —————— Purabee—Consideration for 
agrerment.—A purabee, when it is part of the consi- 
deration for which agreement is entered into, is 
not in the nature of an abwab or illegal cess. Jua- 
ворівн CHUNDER Biswas г. TURBIKOOLLAH SIROAR 

(24 W. R., 90 


ILLEGAL GRATIFICATION. 
See PUBLIO SERVANT 
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1. Public servant receiving 
money for services rendered—Penal Code 
(Act XLV of 1960), г. 161.—А person who receives 
money from others for the purpose or with the object 
of rendering any service to them is guilty of au 
offence under в. 161, Penal Code. Ix MATTER OF 
NAJEEMUDDIN I . . 4 C. W. N., 798 


$,-—————- Attempt to obtain bribe— 
Penal Code, s. 161— Asking for brive.—To ask for 
a bribe is an attempt to obtain one, and a bribe may 
be asked for as effectually in implicit as in explicit 
terms. Where therefore В, who was employed asa 
clerk in the pension department, in an interview with 
4, who was an applicant for a pension, after refer- 
ring to his own influence in that department and 
instancing two cases in which by that influence ine 
creased pensions had been obtained, proceeded to 
intimate that anything might be effected by “ kar- 
Tawai,” and on the overture being rejected concluded 
by declaring that 4 would rue and repent the rejec- 
tion of it,—Held that the offence of attempting to 
obtain а bribe was consummated. Виа; r. Bale 
DEO SAHAI А . . L L. R, 2 All, 858 
———— Non-commission of act for 
which bribe was given—Penal Code, s. 161.— 
The taking of a bribe by a serishtadar to influence a 
Principal Sudder Ameen in his decisions is sufficient 
for a legal conviction, whether the serishtadar did or 
did uot influence or try to influence the Principal 
Sudder Ameen, since в. 161 of the Penal Code 
expressly mentions that “а person who receives & 
gratification as а motive for doing what he docs not 
intend to do, or as в reward for what he has not 
done,” is punishable. QUEEN г. KALEECHCRN 
[3 W. Е., Сг.,10 
4. — Money paid to obtain release 
of person wrongfully coafined.—Moncy paid 
for obtaining release of а persou wrongfully confined" 
by police обсег cannot be regarded as illogal gratie 
fication, but as money extorted.  AKHOY KUMAB 
CHAKRABUTTY v. JAGAT CHANDRA CHAKRABUTTY 
[4 C. W. N., 755 


5. Taking bribe for ind 
public servant to forbear to do certain 
cial act—Penal Code, г. 169.—А person who ac- 


cepts for himself or for some other person a gratifi- 
cation for inducing, by corrupt or illegal means, & 
public servant to forbear to do a certain official act, is 
punishable, not under s. 161 but under в. 162 of the 
Penal Code. QUEEN г. Овноүсновх CHUCKER- 
BUTTY . . . ЗМ. В,, Сг. 19 


6. — Patwari taking grain in 
consideration of showing favour to giver 
—Penal Code, ss. 161, 165.—A patwari taking 
grain asa consideration for showing favour to the 
giver in the discharge of his functions as patwari 
should be convicted under s. 161, and not s. 165, of tho 
Penal Code, QUEEN г. MUDSOODDEEN 

[3 N. W., 148 


T. ———— — Agreement to restore village 
mahars to office on payment of k300 to- 
wards of a village temple— Penal 
| Code (Act XLV of 1860), г. 161— Public sercant— 
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Revenue and police patel—Official Act.—The 
mahars of a certain! village having been suspended 
from their office for some mouths, a meeting of the 
villagers was hold at the house of the patel, at which 
the patel was present to consider the question of 
their restoration to office, and an agreement was there 
come to that they should be restored on their paying 
a sum of 8300 towards the repair of the village 
temple. Held that the patel, being a public servant, 
had committed an offence under s. 161 of the Penal 


Code. QuzEN-ExPRzSS г. APPAJI BIN YADAVEAO 
[L L. R., 21 Bom., 517 
8. ———— Proper order on conviction— 
Sentence—Order to refund money.— On в conviction 


of taking illegal gratification, a simple order to refund 
tho money taken is quite inadequate to the gravity of 
the offence. Ix тив MATTER оғ MCTTY LALL CHAT- 
TOPADHYA . . . . 18 W. R., Cr., 74 


ILLEGITIMACY. 


‘See Cases UNDER HINDU LAW—MARRIAGE. 
See HUSBAND AND WIFE. 
` [U B. L. R., 144 
Ses Cases UNDER MAROMEDAN Law—Ao- 
KNOWLEDGMENT, 


See CASES UNDER MARRIAGE. 
‘Proof of— 


See  EvIDENCE—CIVIL Cass—MISCEL- 
LANEOUS DOCUMENTS—PETITIONS. 
[I. L. R., 10 Mad., 834 
See  WrirNEsS—CrIVIL CASES: BONS. 
COMPETENT ов NOT то BE WITNESSES, 
[L L. R., 18 Bom., 468 


Question of— 


See EXECUTION oy DECREE—EXEOUTION 
BY OB AGAINST REPRESENTATIVES. 

[I. L. R., 3 Calc., 327 

L.R., 4 I. A, 66 

è 17 W.R. 428 

See RES JUDICATA—PARTIES—SAME PAR- 
TIES ов THEIR REPRESENTATIVES, 

E 3 Calo, 327 


1. Right to bastard’s estate— 
Escheat—Non-assertion of claim by Crown—Es- 
toppel.—M, the widow and administratrix of a bas- 
tard who had died intestate and without issue, received 
в letter in 1841 from the Lords Commissioners of the 
Treasury stating that they did not deem it expedient 
to take any steps for the assertion of the rights of the 
Crown regard to her lato husband's estate. 
Previous to this, М had obtained posscssion of that 
estate, and two mouths before the receipt of the 
letter she had contracted a second marriage. No set- 
tlement was made upon this marriage, and since the 
time of the marriage, As second husband bad had the 
exclusive management of the Property. In execution 
of a decree against the hushand, his right, title, and 
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interest in and to a portion of the property were put 
up for sale and purchased by the plaintiff. The 
plaiutiff’s right to possession was disputed by М, who 
contended that her husband took no interest in the 
two-thirds of the property which went to the Crown 
which could be attached and sold in execution, Ina 
suit by the plaintiff to establish her rights over the 
property,— Held that the Crown would be estopped 
by the line adopted by the Commissioners of the 
‘Treasury in 1841 from asserting its claim to the two- 
thirds; and that M had а good title to the whole 
estate even as against the Crown. TOOLSEEMONEY 


Dossms o. CORNELIUS . L. R., 144 
a Letters of administration— 
Part! istrator General’s Act, XXIV of 


1867, s. 15— Succession Act (X of 1865), s. 224. 
—The plaintiffs applied for probate of the will of une 
В D, to be granted to them as executor and executrix 
thereof. The Administrator General had entered a 
caveat and appeared to oppose the application. The 
petition for probate was therefore ordered to be treated 
ва а plaint, both parties to file в written statement, 
and the case was set down to be heard. At the hear- 
ing it appeared R D was illegitimate, and tho issue 
for trial was whether the document was or was not 
her will. Held that the Administrator General 
would be entitled to letters of administration under 
в. 15, Act XXIV of 1867, and that it was not 
necessary to make the Government а party to the 
suit. Semble—The Administrator General would 
have been entitled to apply for letters of administra- 
tion under в. 224 of Act X of 1805. DEMELIO e. 
Ввопонтон . . „ПВЬВ, Ар. 6 


ILLEGITIMATE CHILDREN. 


See CUSTODY or CHILDREN. 
[L L. B., 4 Calo, 874 


See CASES UNDER HINDU LAW—IXHERIT- 
ANCE —ILLEGITIMATE CHILDREN. 


See CASES UNDER Ніхро LAW—MAINTEN- 
ANOE—ILLEGITIMATE CHILDREN. 


See HixpU LAW—MARRIAGE— VALIDITY 
OR OTHERWISE OF MARRIAGE. 
[8 B. L. R., P.C,1 


See Ніко LAw—PARTITION—RIGHT TO 
PARTITION —ILLEGITIMATE CHILDREN. 
[L L. B., 12 401 


See MAINTENANCE, ORDER or CRIMINAL 
Covar as то. I. L. R., 18 Bom, 468 
(I. т. E, 19 Mad, 461 

I. L. R., 16 Calo., 781 


ILLUSTRATIONS TO SECTIONS OF 
ACTS. 


See Сонтваст Аст, LL.R.,l АЦ. 487 
[23 W. R., 367 


See LIMITATION Аст, 1887, в. 26. 
(LL.B, 7 Сао, 18 
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IMMOVEABLE PROPERTY. 


Ses ATTACHMENT—SUBJECTS ОР ATTACH- 
MENT—PROPERTY AND INTEREST IN 
РВОРЕВТХ ОР VARIOUS KINDS. 

[L L. R, 11 Mad., 103 
LL.B, 14 All, 80 


See CRIMINAL BREACH OP TRUST. 
[L L. R., 23 Calc., 372 


See FISHERY, BIGHT OP. 
(I. L. В., 20 Calo., 446 


See CASES UNDER LIMITATION Аст, 1877, 
ART. 144—IMMOVEABLE PROPERTY. 


See MUNSIF, JURISDICTION OP. 
[L L. R., 2 All, 698: I. L. R., 19 Calo, 8 


See POSSESSION, ORDER or CRIMINAL 
Court Ав TO—CASES WHICH THB 
MAGISTRATE CAN DECIDE As TO Ров- 
SESSION . LL. R, 11 Cale, 413 


See SALB IN EXECUTION OP DEOREE—Du- 
‘MOVEABLE PROPERTY, 
(LL R., 1 All, 348 
9 Bom., 64 
See SECURITY FOR Cosrs—Surrs. 
[7 B. L. R., Ар. 60 


See мил Cause Covet, MorussinL— 
JURISDICTION—IMMOVEABLE PROPERTY. 
[L L. B., 21 Bom., 387 


See CASES UNDER SMALL CAUBE COURT, 
Morvssm — JUBISDICTION—MOVEABLE 
PROPERTY. 


See CASES UNDER SMALL Cavss COURT, 
PRESIDENCY  TOWNS—JUBISDICTION— 
IxxOYEABLS PROPERTY, RECOVERY OY. 


See SMALL CAUSE Count, PRESIDENCY 
TOWNS—JURISDICTON—TITLB, QUES- 
тох or . LL. R., 15 Bom., 400 


See SPECIAL OR SECOND APPEAL—SMALL 
Cause Cour Зоттв —IMMOYBABLE Рво- 
тевтт . L L. R., 19 Mad., 108, 820 

See ЗРЕОГИО ВвыЕт Аст, B. 9. 

І L. R., 12 Bom., 281 
L. В., 18 Calc, 80 
I L. R., 19 Calc., 554 
L L. B., 18 Mad., 54 
LL, R., 13 AlL, 537 
L L. R., 23 Bom., 678 

Document relating to or creaf- 

ing charge on, or interest in— 


See Cass UNDER REGISTBATION ACT, 
1877, вв. 17 axD 49. 
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IMPARTIBLE ESTATE. 
See GHATWALI TENURE. 
[L L. R., 38 Calc., 156 
See GRANT—CONSTRUCTION OP GRANTS. 
(LL. R., 17 Mad., 150 


See CASES UNDER HiNDU LAW—CUSTOM 
—IMPARTIBILITY. 


UNDER HINDU LAW—INHBRIT- 
MPARTIBLS PROPERTY. 


IMPOTENCE. 


See Hinpv LAW—MARRIAGE—RESTRAINT 
ON, ов DISSOLUTION ОР, MARRIAGE. 
[I L. R., 1 АП, 549 


See Млввлдов .I. L. R., 16 Bom., 639 


IMPRISONMENT. 
See Anus Аст (XXXI or 1860). 
[L L. R., 1 Bom, 808 
See Аввззт . I L. R., 12 Bom, 46 


See Bomsay District MUNICIPAL Аст, 
1884, в. 49 . ІІ. R., 18 Bom, 400 
See COMPENSATION—CRIMINAL Caszs— 
on Loss ов Ieo CAUSED BY 

5 'PPENCE Б - _2 C. L. R., 507 
[L L. R., 22 Calc., 189 

I L. R., 19 Mad, 238 

See  COMPENSATION—CBIMINAL CASES — 
To AccusED on Diswissan or Com- 
rut. . LL. В,, 13 Calc., 304 
L. R., 507 


See CONTEMPT OP COURT—CONTEMPTS 
бвнхввлшт . 1.1. R., & Calc., 655 
[L L. R., 19 Bom., 152 
See СомтвмРт от Соувт—РЕмАТ Cops, 
в. 174. H H .2 
See Dunsss . IL. R., 1 Calc., 330 
See EXECUTION OP ПЕсвЕЕ—ЕРРЕСТ ОР 
CHANGE OP LAW PENDING EXECUTION. 
(LL.B, 2 Bom., 148 
Seo INSOLYENT ACT, в. 50, 
[L L. R., 17 Calo., 209 
See MAINTENANCE, ORDER OP CRIMINAL 
Сосвт as то . LL. R., 8 Mad, 70 
Œ L. R., ЭАЦ, 240 
L L. R., 22 Calo., 291 
I. L. R., 20 Mad. 
L L. R., 25 Calc., 391 
44 
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IMPRISONMEN'T—.cscisded. 

See RIGHT ор ScrT— TORTS. 

[8 Agre, 390 

See CASES UNDER SENTENCE—IMPRISON- 

ENT. 

See Warring . L L. R., 16 Bom., 357 
————. Period of imprisonment of judg- 
ment-debtor—Ciril Рен Code, 1682, Е 3 5 
— The Court cannot бх any period for the парню 
ment of a judgmeut-debtor under Civil Procedure 
Code, в. 342. Бувовни c. SINGI 

(LL. R, 13 Mad., 141 


IMPROVEMENTS 


See CASES UNDER LANDIORD AND TEN- 
ANT—BUILDINGS ON Lawp, RionT то 
ВЕМОУВ AND COMPENSATION ров IM- 
PROVEMENTS. 

See CASES UNDER MORTGAGE— ACCOUNTS. 

See SALE FOR ARREARS OP REYVENUR— 
PROTECTED TENURES. 

IL L. В, 8 Calc., 298 
I. L. R., 8 Calc. ПО 
Ses Trust . LL.B. Mad., 880 


LL. Occupier of land without title 

ZE 2 At to compensation for improvements, — Whore 
p held в property on a false title, and the 
Sida tfulOoWnerhad recovered possession after much 
rig a ple,—Held that the former was not entitled to 
tr penstion for improvements which he had made 
COP за own соруедіопев, and which were uot made as 

tter woul we required. W, 

whe X зона Dae required. WinspoopLAg o. 


+ s 96 W. R., 205 
„See FURIUND Ax KHAN r, Axa Aux MAHOMED 
[3 C. L. R., 194 


mM. 
INA 
See Аст ов STATE. 


[ L. R., Ц Bom., 235 
See BOMPAY Reveygg 


от, TE JvRispiorion 


Á . R., 18 Bom., 310 
See Озат Conso pio оу Grants, 
4 Bom. А.С,1 


See Grant 
TION ОР ВВ Merion ов REVOCA» 


- [L L, R., 14 Mad, 341 

a ye GUN or pd Court— 
D REVENy p Surrs, BOMBAY. 

(Ш Bom., 39 


L L. R., 18 Bom, 5235 
ENERALLY Egat pem 


AM —concluded. 
See RESUMPTION—ErrECT OF RESUMPTION. 


[L L. R., 17 Bom, 431 
L. R., 201 A, 50 
Enfranchisement of— 
See Junispicrion or Crvm Covst— 
Хант AND REVENUE SUITS, MADRAS. 


[3 Mad., зат 

See RIGHT ор Surr—Orrior ов KxOLV- 
MENT - „LL. R., 8 Mad, 249 
L. R., 15 Mad., 284 


INAM COMMISSIONER. 


See JURISDICTION OF CIVIL Courr—Rext 
AND REVENUE SUITS, Вомвду. 
П.І. Е, 18 Bom., 448 


mS - Bent fixed by— 


See Mapas REGULATION XXV ор 1802, 
s4. . ТЬВ. 18 Mad, 34 
See MADRAS RENT RECOVERY ACT, в. 1. 
[L L. R., 16 Май, 40 
L Certificate of, Effect of—Mad. 
Reg. IV of 1881.—The certifieate of the Inam 
Commissioner does not afford conclusive evidence of 
the title of the person to whom it was granted, nor 
is his decision one over which the Civil Courts have 
no jurisdiction. His duties were not of a judicial 
character, but he was anthcrized to deal with those in 
Possession of iname on certain terms varying with the 
nature of the holding which incidentally he was to 
determine, but for the prescribed purpose only, the 
nature of the title by which tbe person whom he 
found in possession actually held it. Sundaramurti 
Мадан у. Vallinayaki Ammal, 1 Mad, 465, 
distinguished. VissArPa г. RAMAJOGI 
d [2 Mad, 341 
— Effect of decision of —Right of 
by inamdar against Government officer infrin, 
decisiom—The Inam Commissioners decisions, 
under Act XI of 1862, on matters falling within 
his jurisdiction, are final, except when and as 
modified by an appeal to Government in ite judicial 
capacity under the Act, and binding ni only 
upon the inamdar, but upon the Government itself 
in its executive capacity, and where a Government 
officer infringes the rights of an inamdar thus deter- 
mined, an action lies against him in the Civil Court. 
Vaeupzv PANDIT v. COLLEOTOR OP PUNA 
00 Bom., A. C., 471 
3. In an enquiry 
under Act XI of 1852 the Inam Commissioner, on the 
30th January 1865, decided that a certain inam 
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village should be continued to the malo descendants 
of the original grantee. Held that the decision of 
the Inam Commissioner was only intended to regulate 
the duration of the exemption of tho iuam village 
from assessment, and not to regulate the enjoyment of 
it as between the heirs of the original grantee. 
VasUDEY ANANT v. RAMKRISHNA 

[I L. R., 3 Bom., 629 


INAMDAR, 


See Boxsay LAND REVENUE ACT, 88. 
85, 86 . L. В., 16 Вош., 586 


See Bompay LAND REVENUE Аст, 8. 216. 
[L L. R., 18 Bom., 525 


See Bombay Гослі Fuxps Аст, 1869, в. 8° 
[I. L. В., 17 Bom., 422 


See ENHANCEMENT OP ReNT—RIGHT TO 
xwuaxcR — . — 6 Bom., A. C., 28 
[L L. R., 8 Bom, 141, 848 

T L. R., 17 Bom, 476 


See JURISDICTION or Civiu Count— 
CUSTOMARY PAYMENTS. 


(L L.R., 16 Bom., 649 


See LANDLORD AND TENANT—EJEOT- 
MENT— GENERALLY. 
[3 


L. R., 19 Bom., 138 


AND TENANT—NATURE 
L L. R., 17 Bom., 475 


See Mangas BENT Recovery ACT, 8. 
[I. L. R., 7 Mad, E 

L L. R., 8 Mad., 851 

L L. R., 16 Mad., 40 


See RKESUMPTION—EFFECT ОР RESUMPTION. 
Bom., 22 
I. L. R., 9 Вот. 419 
I. L. В., 10 Bom., 
I. L. R., 11 Вот, 285 


--— Rights of common.—Unless the 
terms of bis inam grant authorize an inamdar to 
enclose а piece of land used immemorially as pasture 
ground by the inhabitants of his inam village, he 
cannot do so at will merely by virtue of his being an 
inamdar. VISHVANATH c. MAHADAJI 

[L L. B., 8 Bom, 147 


See LANDLORD 
OF Tenancy . 


INCOME. 
See CASES UNDER ACCUMULATIONS, 


See Hixpv — LAW—ALIENATION— ALIEN- 
ATION BY WIDOW—ALIENATION ОР 
INCOME AND ACCUMULATIONS. 


INCOME-TAX. 


See BENGAL CESS Аст, 1871. 
[L L. R., 4 Calc., 576 


DIGEST OF CASES. 
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INCOME TAX ACT (XXXII OF 1860). 


See ия AND т 
INOS В., 252 
[24 w. R., 178 


See R1GHT or Surr—Incoms Tax. 
Ш W. R., 425 


(IX. of 1869), вв. 24, 25, 27—Ap- 
peal in criminal case— Failure to make payment— 
Sanction of Collector and discretion of.—There 
were strong grounds for urging that the Legislature 
intended that convictions under se 24 and 25, 
Act IX of 1869, should be summarily disposed of by 
the Magistrate, but the Court was uot prepared to 
hold that the right of appeal was taken away. — No 
jurisdiction was given to the Judge to reverse a cou- 
Viction under these sections because he may regard it 
as one of hardship, nor had he to determine whether 
or not the failure to pay was in pursuance of an ine 
tention to avoid payment or not. By failing to make 
payment within tho time specified in the notice, the 
tax-payer was guilty of an offence within the terms 
of в. 25, aud subsequent payment did not take 
the case out of the provisions of that section. То 
render such a eonviction valid, it must be shown that 
the prosecution was instituted at the instance of the 
Collector, and the mere sending on the tehsildar's 
report with am expression of the Collector's general 
desire to prosecute defaulters caunot be held tan- 
tamount to the institution of а prosecution at the 
instance of the Collector. Tho provisions of s. 27 
seem to imply that the Collector ought in each 
case to exercise his discretion as to whether a prosce 
cution should be instituted, QuzEN r. CHEIT RAM. 


N. W., 113 


INCOME TAX ACTS (IX OF 1869 AND 
XXIII OF 1869). 


See APPRAL IN CRIMINAL CABRS—ACTS— 

Тноомв Tax Act . 14 М. R, Cr., 71 

See SENTENOR—IMPRISONMENT—I MPR Ie 
BONMENT IN DEFAULT OP FINB. 

Bom. Сг., 76 

W. В., Cr., 70 


| INCOME TAX ACT (II OF 1886). 


тете вв. 3, 4, 5—Religious endowment 
—Sajjadanashin—Khankah—Liability of the 
Sasseram Sajjadanashin to pay Income-taz— 
Assessment of Income-laz— Exemption from assess 
ment— Salary "— Remuneration—Maintenance— 
Position of Sajjadanashin as distinguished from 
that of Mutwalli— Wakf—Farrukhsyari property. 
—The Sajjadanashin of the Sasscram Khankah is 
mot liable to be assessed with income-tax under the 
provisions of Act II of 1886 in respect of such 
moneys as he draws from the Khankah properties 
for the purpose of his own maintenance and that of 
his family. SECRETARY ОР STATE FOR INDIA r, 
MOHIUDDIN AHMAD L L. R., 27 Calc., 674 
— ws. 91, 28— Liability of agent of com- 
pany not resident in India.—The liability for 
income-tax of the agent of a company not resident 
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TIN COMETAX АСТ (II OF 1886)—soncluded. 
jn British India, but in receipt through such agent 
of income chargeable under the Income Tax Act (П of 
1886), is personal, and s. 22 does not make such 
Jiability conditional upon his having funds of the 
company in his hands. PLUNKETT с. МАВАТАМ 
JPARASHBAM TULLU I. L. R., 22 Bom., 838 


ON СОМЕТАХ RETURNS. 


See ONUS OP PRooP—DOCUMENTS RB- 
LATING то Loans, EXECUTION oF 
AND CONSIDERATION РОВ. 

L. R., 23 Calo., 950 


.  L.R,931 A, 08 
See RULES MADE UNDER AcTs—IncomE 
Tax Aor (II oF 2650, 
(I. L. £., 26 Calo., 381 
INCOMPETENCE. Г 
See MASTER AND SERVANT. 
[Cor., 76 : 8 Hyde, 166 
LL R., 3 Cale, 38 


N CORPOREAL HEREDITAMENT. 
See FISHERY, RIGHT OF. 
02 B. L. R., 310 


INCUMBBRANCES, 
See CASES UNDER SALE ров ARREARS OP 
RENT—INCUMBRANCES, 


See CASES UNDER SALE РОВ AREEABS ОР 
BEVENUE—INCUMBRANORS. 


See CASES UNDER VENDOR AND PURCHASER 
—Norrce. 


INDEMNITY. 


—————— Contract of— 
Seo VOLUNTARY PAYMENT. 
[I. L. R, 14 Bom., 200 


INDEMNITY BOND. 

See STAMP AoT, 1869, всн. I, ART. 16. 

é E [L L. R., 1 Mad., 138 
INDEMNITY NOTE. 

See STAMP Act, 1879, вон. I, ART. 5. 

[L L. R., 5 Bom., 478 

INDIAN COUNCILS ACT. 
94 & 25 Viot, с. 67—Circular 
orders passed by Judicial Commissioner of Punjab. 
—The circular orders ва to the liability of Govern- 


ment for debts of rebels, issued by the Judicial Com- 
missioners of the Punjab, were ot laws within the 
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INDIAN COUNCILS ACT—oscisded. 
meaning of 24 & 25 Viet, c. 67. Замовам v. 


в. 22. 


See APPBAL TO PRIVY COUNOIL—CASES 
IN WHICH APPRAL LIES OB NOT—SUB- 
STANTIAL QUESTION OF LAW. 

[I. L. R., 1 Calc., 431 

See FOREIGNERS. 

(I. L. R., 18 Bom., 686 

See Hiem Court, JURISDICTION OF— 
NonTu-WzsrERN PROVINORS, CIVIL. 

[L L. R. П All, 400 

See JURISDICTION ОР CRIMINAL COURT— 
GENERAL JURISDICTION, k 

І. Е., 3 Calo., 63 
L. В., 4 Calc, 172 
L. R., 5 1. A., 178 

See STATUTES, CONSTRUCTION OF. 

(LL R., 11 All, 490 


INDICTMENT. 
See CASES UNDER CHARGE, 


INDIGO. 


—-—-——- Agreement as tocultivation of — 


See  CoxrRACT—CONSTRUCTION оғ RE- 
Pos . . . Marsh, 386 


Cultivation of— 


See Co-SHARERB—ENJOYMENT OF JOINT 
PERoPERTY—CULTIVATION. 
В. L. R., Ap., 45 
33 W. 


INDIGO CONCERN. 


See LIEN . LL.R, 8 Cale, 58 
Ш W. E, 194 

See RIGHT oF OOCUPANOY—ACQUISITION , 
oy BIGHT—PERSONS BY WHOM RIGHT 
MAY BE ACQUIRED . 25 W.R., 117 
[L L. R., 11 Calc., 501 
Мо; in possession after 
foreclosure—Liability for rent.—The mortgagee 
of an indigo factory foreclosed and took possession of 
the concern in the month of Jeyt 1282. The rents 
due from the raiyats for the year 1282 became due at 
the end of Jeyt 1282, and were collected by the mort- 
gagee; the rents for 1282 due іо ће land-owners 


from the owners of the indigo concern also became 
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due at the end of 305 1282. Held that the mort- 
gagee in possession was liable forthem, MACNAGHTEN 
v. BHEBKAREE SINGH . . 80.1. Е., 393 


INDIGO FACTORY. 


Assignment of— 


See VENDOR AND 
ORASERS, RIGHTS £z, вор. VoL, 54 
. . Vol 
Lo io Ww. В. 311 


--- Lien by custom for price of 
seed—Liability of mortgagee of factory in pos- 
seasion—A sold to В, the proprietor of an indigo 
concern, of which C was а mortgagee, certain bags 
of indigo seed. The agreement of sale contained no 
provision pledging the crop of indigo, the product of 
the seed, аз а security for its price. Subsequent to the 
sale, and after the всей had been planted, C, under в 
decree on his mortgage, obtained possession of B's 
factory. Ina suit by 4 against B and C for the 
price of the indigo seed,—Held that, in the absence 
of any agreement by C to pay the debts of B, C 
could not be held liable. There is no lien by custom 
upon an indigo factory, or upon the produce of an 
indigo factory, in respect of any debt of the factory. 
Мохонтв Dass v. McNAGHTEN 

[L L. R., 3 Calc., 381 


PURCHASER—PUR- 


INDIGO PLANTER. 


See INSOLVENT Act, в. 60. 
(LL R., 21 Calc., 1018 


INFANT. 


See Саввв UNDER GUARDIAN. 
See Casas UNDER MINOR. 


INFANT MARRIAGES. 


See Нтнос  LAW—MARRIAGE— INFANT 
MARRIAGE, THEORY OP. 
[L L. В., 1 Calo., 269 


INFANTICIDE. 


‘Infanticide Act, VIII of 1870, s. 3 
— Rules made by Local Gocernment, North- West- 
ern Provinces, Rule Vi—Act XVI of 1578, 4.8, 
cl. (8)— Departures of women of proclaimed fami- 
lies from their homes— Omission to report auch des 
partures—Although Rule VI of the Bules framed 
by the Government of the North-Western Provinces 
under Act VIII of 1870 (Infanticide Act), в. 2, 
declares it to be the duty ofthe village chowkidar to 
report on the occasion of his periodical visit to the 
police station, not only the occurrence, among pro- 
claimed families in the village, of births, of the 
deaths of infants, and of tho removal of pregnant 
women to other villages, but also “other deaths, re- 
movals, and arrivals," this last duty is not cast upon 
him by the provisions of the Infanticide Act itself; 
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for Rule VI is not on this point consistent with the 
Act." Held, that в chowkidar who had 
omitted to report the departure of a woman of 
a proclaimed family from her home was not guilty of 
an offence under the Infanticide Act. Held also that 
the heads of proclaimed families are not bound by 
any of the rules framed under the Infanticide Act to 
ve information to the chowkidar regarding the 
лге of the woman of their families. EMPRESS 
LL.B, 6 All, 880 


о. BHUPAL . . 
INFORMATION OF COMMISSION OF 
OFFENCE. 


See Аввтмвнт -. 4B. LR., A. Cr, T 
[94 W. È., Cr, 26 
. 94 W. R., Cr., 55 
[L L. R., 21 Calc., 328 
See С, UNDER CRIMINAL PROCEDURE 
Copzs, s. 45 (1872, в. 90). 
See Panat CODE, s. 217. 
(LL.B, 1 Mad, 266 
See REMAND—CRIMINAL CASES. 
[9 B. L. R., Ap., 81 
1. Duty of Village Munsif.—The 
Ms Munsif is bound to report the commission of 
all offences committed in his village to such person 
end in such manner as may be most likely to be 
effectual for the apprehension of the offenders. 
ANONYMOUS » » . 3 Маа., Ар., 31 
2 Duty of karnam of village.— 
The karnam of s village is not bound to report the 
commission of offences other than those specified in 
э, 138 of the Criminal Procedure Code. ANONYMOUS 
(8 Mad., Ap., 31 
8. Obligation to give informa- 
tlon—Penal Code, s. 176.—S. 176 of the Penal 
Code ев to persons upon whom an obligation is 
imposed by law to furnish certain information to pub- 
lic servants, aud the penalty which the law provides 
is intended to apply to parties who commit an inten- 
tional breach of such obligation. IN THE MATTER 
от PHooL Снохр Brososasses 16 W. R., Cr., 85 
Ix тив MATTER OF THE PRTITION OP LUOHMUN 
Pansman бово . . 18W. R., Cr., 88 


Presumption of knowledge 
176—Refusal to join 

in offence.— The refusal of a person to join in a dacoity 
does not imply a knowledge on his part of the com- 
mission of that offence, or render him liable to punish- 
ment under s. 176 of the Penal Code for intentional 
omission to give notice or information for the purpose 
of preventing the commission of an offence. QUERN 
v. ГАНА MUNDUL . . ТУ. В, Сг, 29 
Б. _— — — Omission to report offence— 
Penal Code, г. 118, 176 — Criminal Procedure Code, 
1861, г. 188.— Held that the prisoner could not be 
punished under в. 118 of the Penal Code, as there 
was no omission of an act which he was bound 
to perform which facilitated the commission of an 
offence; but that he should be convicted under в, 176, 


See ACCOMPLIOR 
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INFORMATION OF COMMISSION OF 
OFFENCE-continued. 


Penal Code, as he was bound to report the offence 
under в. 138, Aet XXV of 1801, after he was in- 
formed of it. GOVERNMENT 0. КЕВВЕЕ 
П Agra, Cr., 87 
6, ——————— Criminal Proce- 
dure Code, 1882, ss. 87, 88— Penal Code, s. 176— 
Omission to give information to police— Procla- 
mation of offender—Presumption—Omnia presu- 
тижыг rite esse acta—Application of mazim.— 
.K was convicted, under s. 176 of the Penal Code, of 
having intentionally omitted to inform the police of 
the presence of И, в proclaimed offender, at a certain 
village. It was presumed by the Court that Г’ was 
a proclaimed offender because it was proved that the 
property of V had beon attached under the provisio: 
of в. 88 of the Code of Crimimal Procedure, 1882. 
Held that the prosecutor was bound to prove the fact 
of proclamation. A person legally bound to give 
information to the police of the presence of a pro- 
claimed offender at a certain place ought not to be 
prosecuted for omitting to give such information 
where the police are alrcady aware of the fact. IN 
Be Panoya . . . ТВ. 7 Mad, 436 
7. —_—- Omitting to report а sudden, 
unnatural, or suspicious death—Penal Code 
(Act XLV of 1860), ss. 176, 201—Criminal Proce- 
dure Code (Act X of 1882), а. 45.—Before an 
accused can be convicted of an offence under s, 201 
of the Penal Code, it must be proved that an offence, 
the evidence of which he is charged with causing to 
disappear, has actually been committed, and also 
that the accused knew or had information sufficient 
to lead him to believe that the offence had been com- 
mitted. Empress of India v. Abdul Kadir, I. L. R., 
8 АИ, 279, followed. Held (per РАТЯЗЕР and 
'МасРнивзом, JJ.)—It is not necessary, in order 
to support a conviction under в, 176 of the Penal 
Code against в person falling within the provisions 
of в. '45 of the Criminal Procedure Code, for not 
giving information of an occurrence falling under 
cl. (d) of that section, to show that the death 
actually occurred on his land, when the circum- 
stances disclosed show that а body has been found 
under circumstances denoting that the death was 
sudden, unnatural, or icious ; the finding of the 
body being a fact from which a Court might reason- 
ably infer, in the absence of evidence to the contrary, 
that the death took place there. Held (per MITTER, 
J.)—1t is necessary, to secure a conviction in the latter 
caso, to prove that the death took place or occurred 
in the village or on. the land of the accused, and the 
finding of в body there docs not of itself afford that 
proof. MATUKI MISSER v. QUEEN-EMPRESS 
(LLB, 11 Calc., 619 


8. —  ——— Duty to report sudden death 
Criminal Procedure Code, a. 45—O ener of house 
mgwished from owner of land— Penal. Code, 
'76.—Under в, 46 of the Code of Criminal Proce- 
dure, every owner or occupier of land is bound to 
report the occurrence therein of any sudden death. 
‘The head of a Nayar family was convicted and fined 
under в. 176 of the Penal Code for not reporting a 
sudden death in the family house. Held, following 
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INFORMATION OF COMMISSION OF 
OFFENCE—concluded. 
former decisions of the Court, that the conviction 
was illegal, because s. 45 of the Code of Criminal 
Procedure docs not apply to the owner of a house. 
Quzex-Emprnss v. ACHUTHA 
[L L. R., 13 Mad., 93 
. —  —  Conviction of giving false in- 
formation—Penal Code, s. 203.—To justify a con- 
viction for giving false information with respect to 


an offence under s, 203 of the Penal Code, it must be 
proved, not only that the person charged had reasou 
but 


to believe that an offence had been committed, 
that the offence had actually been committed, 
that the accused knew or had reason to believe 
the offence had been actually committed. QUERN r. 
JOYNARAIN PATRO . W. B., Cr., 66 


INHERITANCE. 

See Cases ухрвв Нтуро Law—Custox 
— INHERITANCE AND SUCCHSSION. 

See CASES UNDER HINDU LAW—INHERIT- 
лов. 

See CASES UNDER HINDU LAW—STRIDHAN 
—DxscRrPTION AND DEVOLUTION OP 
STRIDHAN. 

See Cases unner Нікрс Гля— Утром 
—INTEREST IN ESTATE ОР HUSBAND— 
— Ву INHERITANCE. 

See CASES UNDER MAHOMEDAN Law—In- 
HERITANCE, 

See Cases UNDER MALABAR Law—In- 
HERITANOE. 

See CASES UNDER Обри ESTATES Аст, 
8. 22. 

Disqualification for— 

See MALABAR LAW—CUSTOM. 

[I. L. R., 13 Mad, 309 

See MALABAR LAW— INHERITANCE. 

[L L. R., 14 Mad., 280 
Forfeiture of— 

See CASES UNDER HINDU LAW—INHERRIT- 
ANCE—DIVESTING OP, EXCLUSION PROM, 
AND FORPEITURE OP, INHBRITANCE. 

See Cases UNDER Hixpv Law—WrDow 


— DISQUALIPIOATIONS. 
INITIALS. 
See WILL—ATTESTATION. 
(LL. R., 15 Mad., 261 
INJUNCTION. 
Col. 
1. UNDER Ступ, PROCEDURE CODERS 3942 
2. SPECIAL См ^ . . + 3950 
(а) ALIENATION вт Wrpow . 3950 
(5) Вввлон or AGREEMENT . . 8950 
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INJUNCTION—continued. 
(с) Connection o» RENTS . . 
(d) Dicomo Увы . . . 
(e) Execution or Ресвкв . . 
(7) Інтвовтох ох Orrick. . 
(9) Мотзансв . . . 4 


(A) Ossravction ов INJURY TO 

Ricuts oF PROPERTY 

LIGHT AND AIR, WATER, 

лонт ор Wax) ee 

(i) Ровыо Orricers WITH STATU- 
Tory POWERS 


(7) Traps Marx и A 
3. DISOBEDIENOE OF onm POR Ime: 
тох . $ 


See ADMINISTRATION 


Col. 

3953 
3953 
3953 
3956 
3957 


3961 


3970 
3973 
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[1 Ind. Jur., N. 8., 9 
See Вомват DisrRict MUNICIPAL Аст, 


1873, 8.42 . L L. R., 19 


Bom., 212 


See Сорумант I. L. R., 18 Bom., 358 
See CO-SHARERS—ENJOYMENT OF JOINT 


PROPERTY—CULTIVATION. 


[L L. В., 18 Calc., 10 


See CO-SHARERS—ENJOYMENT OF JOINT | 
PaoPz&TY— ERECTION OP BUILDINGS. 


L. R. 
LLB, 14 Calo., 189, 236 


See DAMAGES—SUITS 
Товтз s 


тов DAMAGES— 
5 2i E., Ap., 4 


W. R., 143 


[I. L. R, 13 Ail, 98 | 
L L. RB, 18 Bom., 616 


See EASEMENT 


[L L. R., 18 Mad., 320 
See GRANT—CONSTRUCTION OP GRANTS. 
(I. L. R., 19 Bom., 80 


See JURISDICTION ОР 
Casts 


Civi Covrr— 


+ LLRB,7 Bom., 323 


I. L. R., 21 Calo., 468 
L L. В. 20 Bom, 784 


See JURISDICTION OF 
Parvacy, INVASION ОР. 


Сгуш Covrt— 


(1. L. R., 18 Mad., 168 


See JURISDICTION OP 
Ввмолон . 


Civi] Covrt— 
L. В. 15 Mad., 355 


See LANDLORD AND TENANT—ALTERA- 
TION OP CONDITIONS OP TENANCY 


Еввсттох ор BUILDINGS. 


(1.1. R., 16 Маа, 407 
See LANDLORD AND TENANT—BUILDINGS 


ох LAND, RIGHT TO REMOVE, ЕТС. 


[Cor., 117 


See LIMITATION Act, в. 10. 
aL 


Е. 20 Mad., 208 


В. L. В., 85 
03 B. L. Re 400: LE. A., Sup. Vol, 175 


les от which it ie grant 


then on which side, in the event of obtaining а su 
ceasfal result to the suit, will be the balance of in- 
convenience if the injunction do not iss 
in mind the principle of retaining 
property in siafu quo. On those 
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INJUNCTION —continued. 


See LIMITATION ACT, 1877, в. 15. 
„ R., 5 Bom., 29 
L. R., 8 Mad., 229 
See MAMLATDARS’ COURTS ACT, в. 4. 
(I. L. R., 13 Вот, 419 
L L. В., 14 Bom., 17 
I. L. B,, 15 Bom., 177 
L L. В., 18 Bom., 46 
See Mamuarpans’ COURTS AOT, в. 15. 
[L L. R., 13 Bom., 818 
Suir BY ВОМЕ OP Crass 
BNTATIVES ОР CLASS. 


Se ани Sa 


See RAILWAY Company. 
ров. L. R., 841 
See TRADE-MABK. 


[L L. R., 24 Calc., 364 
1C. W. N. 281 


See VALUATION ОР SUIT—APPEALS. 
І. R., 18 Bom., 100, 207 
See VALUATION OP SUIT— SUITS. 
L. R., 17 Bom, 56 
to restrain marriage. 
See HINDU LAW—MARRIAGE—RESTRAINT 


OF, ов DISSOLUTION ОР, MARRIAGE. 
[L L. R., 1 All, 349 


See Нтяро LAw—MARRIAGE —RIGHT TO 
GIVE IN MARRIAGE AND CONSRNT. 
[L L. R., 12 Bom, 110 
9С. W. N,, 521 
See HoU Law—MARBIAGE -VALIDITY 
OR OTHERWISE OP MARRIAGE. 
R., 14 Mad, 316 
to restrain sale. 
See MORTGAGBE—POWBR OP SALB. 


(LL.B, 3 Bom, 858 
L L. R., 17 Bom., 711 


1. UNDER CIVIL PROCEDURE CODES. 


— Interim. injunction—Princi- 
|.—The Court, in grant- 
terim injunction, will first see that there 
е contention between the parties, and 


, bearing 
immoveable 
principles an 


( 3948 ) DIGEST OF CASES, ( 994 ) . 
INJUNCTION—continued. INJUNCTION—continueds 
il. UNDER CIVIL PROCEDURE CODES 1. UNDER CIVIL PROCEDURE CODES 
—continued. —continued, 
injunction was granted to restrain the defendants | Б. Civil Procedure 
from “ selling, alienating, or otherwise disposing of” | Code, 1859, s. 92— Ground for granting injunction. — 


certain houses, the subject of a suit, in which tho 
plaintiff, claiming under the will of his father, 
sought to set aside ртосеобіпрв іп execu- 
tion taken by an executor (under whom the 
defendants claimed) after the death, but 
before the grant of probate of the will of the 
deceased, and by which proceedings the executor had 
ized the houses in satisfaction of his own debt. 
Gomes г. CARTER 1 Ind. Jur., N. 8, 411 


€. ——— [Injunction against person 
out of jurisdiction of Court—Injunction to 
restrain marriage of minor pending application 
Sor guardianship—Injunction against person not 
‘party fo proceedings.—During the pendency of an 
application for guardianship of a minor girl it was 
alleged оп behalf of the applicant, the mother, that 
an improper marriage was going to be performed by 
the father and an injunction was prayed for to 
restrain various persons (including a person who was 
not a party to the proceeding and who was not 
within the jurisdiction of the Court) from marrying 
or allowing the marriage of the minor, The 
lower Court granted the injunction, Held that the 
mere fact that а person resides outside the jurisdiction 
of the Court is not per se sutüicient to prevent the 
Court from granting an injunction to restrain him from 
committing an act in such а саве ав this, HAREN- 

DRA Nats CHOWDHRY v. BRINDA Rani Dassr 
[2 С. W. N., 621 


8. Power to make order for 
injunction—Ciril Proceduce Code, 1859, s. 99— 
Court in which suit is pending—Jurisdiction.— 
Where a Court has no jurisdiction to make an order, 
it can have no jurisdiction to modify euch order. It 
was not lawful for a District Court, under s. 92 of 
Act VIII of 1859, to issuean injunction to stay waste, 
etc., or toappoint a receiver or manager, in respect of 
property in dispute, in a suit pending ina subordinate 
Court. The District Judge might withdraw the 
suit from the subordinate Court to the District Court 
under в. 6 of the Code, and then make orders in 
accordance with the terms of 8.92. Semble—A Court 
having jurisdiction to make orders under s, 92 had no 
right to make such orders without some evidence that 
the property in dispute in the suit was in danger of 
being wasted, damaged, or alienated by any party to 
the suit,  DHUNDIRAM SANTUKRAM т. CHANDA 
Nasar . 9 Bom, 108; 2nd Ed., 98 


4. Civil Procedure 
Code, 1859, s. 9: . 92, Act VIII of 1859, applics 
toa case where it is shown to the satisfaction of the 
Court that the defendant in possession is likely to 
endamage or make away with any property in dispute 
in the suit, and empowers the Court in sucha case to 
issue an injunction to the defendant to refrain from (ће 
particular act complained of, and in case of necessity 
to appoint a receiver or manager of so much of the 
property only as is in dispute. JOYNARAIN 
Gennez о. SHIBPERsHAD Grrnzr 6 W. R., Mis, 1 


The power given to the Civil Court by s. 92, Act VIII 
of 1859, of issuing injunctions and appointing a recei- 
ver pendente lite was intended to be exercised only in 
cases where property, which it was essential should be 
kept in its existing condition, was in danger of being 
destroyed, damaged, or put beyond the power of the 
Court. Мох Moner DA v. iCHAMOYR 
Duis 7v x5 074 13 W. R., 60 
в Ezpression of ine 
tention to take attached property— Ground for gran- 
ting injunction.—In a suit to recover a specific sum 
of money which had been attached by the Magistrate 
where defendant oxpressed his intention to take the 
money for the purpose of investing it in trade,— 
Held that defendant's admission was sufficient 
evidence to show that the money was in danger of 
being alienated within the meaning of s. 92 of the 
Code of Civil Procedure. Gonvck CHUNDER 
бооно e. Моны Сиохркв GHOSE 19 W. R., 95 
т. Injunction as to 
property, Duration of—Receicer.—The power of а 
Court to attach property and to appoint a receiver 
extends only to the better management or custody 
of any property which is in dispute, and ceases when 
the suit comes toan end, An injunction in respect 
of property cannot be maintained after a claim is 
dismissed, or pending an appeal. MOHROODDEEN v. 
Анмер HOSSEIN . +» 14 W.RE.,384 
8. ——— An injunction 
could not be issued under s. 92, Code of Civil Pro- 
cedure, on mere allegation that the defendant 
wished to realize debts by bringing actions in Court, 
without proof of an intention of waste, damage, or 
alienation. Prossuxo МотиЕ Dossze г. WooxA 
МотЕЕ DassER * P > W. R., 409 
9. ———— Grant of injunction—Siay 
of proceedings in тоГизг against Court receiver. 
—Injunjetion granted by the Court to restrain 
proceedings in the mofussil against the Court 
Receiver. BEER Сисхр Gossar ©. Нова Cor., 56 
10. — —— — .-——— - Stay of sale.— 
The plaintiffs, who were in possession of certain 
premises, brought а suit to restrain the defendant 
from selling a share in them which he had attached 
in execution of a decree upon a to him of 
that share, and to sct aside the deed of mortgage. 
According to the plaintiff's case, they (the plaintiffs 
were in possession under а decree of Court obtain 
upon a mortgage executed to them by the executor 
of the will of the last proprietor under power con- 
tained in the will, and the mortgagors to the defen- 
dant, who were the brother and the son of the testa- 
tor, had no interest in the property at the time of 
their mortgage to the defendant. The plaintiffs 
applied for an ad interim injunction, and the Court 
granted the application. RUPLAL KHETTRY v. MA- 
HIMA CHANDRA Вот. . L. R., 254 


SREENARAIN CHUCKERBUTTY v. MILLER 
[5 B. L. R., 264 no, 
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1. UNDER CIVIL PROCEDURE CODES 
—continued. 


А Restraining eze- 
eution of decree — Family dwelling-house—Suit for 
partition.— A obtained a deeree against В and others 
(Hindus), on a title of purehase from them, for 
possession of an undivided moicty of a dwellinz-house, 
to the remaining moiety of which C (a Hindu) alleged 
he was jointly entitled, and that he and his family 
were in possession. On 4’s proceeding to obtain 
execution of his decree, C brought a suit, alleging 
that 4 had obtained no title under his pur- 
chase, and praying for partitim of the property. 
On application for an interim injunction to restrain 
A from executing his decree pending the partition 
suit, the Court granted the application. ANANT- 
матн Dey г. Mackintose . 6 B. L. R., 571 


12. — — — Stay of execution of decree 
--Civil Procedure Code, 1859, «. 92.—The purchaser 
of a share of a decree who has failed in the enden- 
vour to get the Court exceuting it to put him upon the 
record for the purpose of obtaining the benefit of the 
decree has по right to an in n to prevent the 
decree-holder from excentig the whole decree without 
regard to the sale, even if the purchase is made on 
behalf of the judument-debtor ; he could only get a 
right to an injunction of the kind if the sale amounted 
to a release from the decree-holder to the judgment- 
debtor from his liability under the decree. Ronex- 
NISSA v. LEA&UT ALI Kaan . 22 W. R., 506 


18._______ Stay of sale in execution of 
decree—Ciril Procedure Code, 1859, в. 92.— 
Certain immoveable property was attached in execu- 
tion of в decree obtained by L against N. A claim 
was thereupon put in by S, hut his claim was 
refused, nnd he brought a suit as provided by 
в, 246, Act VIII of 1859, against Z to establish his 
right, and applied for and obtained an injunction 
under s. 92 restraining Z from proceeding to 
execute his decree against the property in dispute. 
N was subsequently made a party to the suit under 
в. 73 of Act VIII of 1859. From tho order granting 
the injunction Г appealed to the High Court. Held 
that this was not a proper case for the 
an injunction under в. 92, There was nothing to 
show that the property in dispute was in danger 
of being wasted, damaged, or alienated by Z, nor was 
the property in his possession. The proper course 
would have been for 5 to have applied by petition for 
в Postponement of the sale, the attachment continuing. 
The Court ordered the injunction to be dissolved, 
and that an order should be entered on the execution 
proceedings staying the sale pending 578 suit, leaving 
it open to L, in case there should be undue delay, 
to make application to the Court for an immediate 
sale, LUTCHWEPUT SINGH г. SECRETARY OP STATE 

[11 В. L. R., Ap., 28:20 W. В., Ш 


See роовол CHURN CHATTERJEE v, ASHUTOSH 
Durr 24 W. R., 70 
14, — — — — — — — — Civil Procedure 
Code, 182, ss. 492, 494 — Temporary injunction— 
—Practive—Notice to opposite party.—Where a 
Court made an order granting a temporary injunction 
Vou. п 
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—continued. 


under s. 492 of the Civil Procedure Code, without 
directing notice of the application for injunction to 
be isme to the other side and ite order directing 
stay of sale of property in execution was pa 

ex-parte, without the other side being given an oppor- 
tunity t» show cause,—Held that the order was irre- 
gular, Where ancestral property was attached in 
exeention of a decree, and a son of the judgment 
debtor instituted a suit to establish his right to the 
property and made an application for a temporary 
injunction directing stay of sale pending tho decision 
of the suit,—Zeld that, insmuch as what was ad- 
vertised to be sold was the rights and interests of the 
plaintiff's father in the property, and it could not be 
said that the property was being “ wrongfully sold in 
execution of a deeree,” and the application on the 
face of it disclosed no sufficient ground to warrant an 
order under s. 492 of the Civil Procedure Code being 
made as prayed, the temporary injunction ought not 
to have been granted, AMOLAK RAM о, SATB 
Sion 5 L L. R, ТАЦ.. 550 


15. ———— Notice under s. 494—Cicil 
Procedure Code (Act XIV of 1882), г. 499.—The 


thereupon. The plaintiff 
community, applied for an inj 
said manufacture on the ground that it wounded their 
religious prejudices. The Deputy Commissioner, 
without any notice to the opposite party, granted the 
injunction on the ground that the matter was urgent 
in eonnection with offending religious prejudices and 
cansing rioting. Held that an injunction should 
not issue in the absence of the opposite party without 
strong and grave reasons. That the Deputy Com. 
missioner very erroneously applied the full powers of 
‘an injunction for purposes relating rather to his 
executivethan to his judicial functions, Freeman у, 
McArthur, 2 Tay. and Bell., 25, approved of. BaD- 
DAM v. DHUNPUT SINGH . . 10. W.N., 499 


16. — Injunction in onesuit pend- 
ing appeal in another suit—In/erim injesc- 
tion—Ciril Procedure Code (Act XIV of 1889), 
аз, 499, 546. —А brought а suit and obtained a decree 
against В on a mortgage-bond in the Court of & 
Subordinate Judge, whieh decree was confirmed by 
the High Court on appeal. A then applied for exe- 
cution, In the execution-proceedings the sons of B 
intervened claiming a portion of the properties ate 
tached ; this claim was dismissed, and tho sons of B 
brought a regular suit before the same Subordinate 
Judge to have their rights to the property declared, 
and obtained an interim injunction restraining 4 
from executing his decree pending the decision of 
their suit. This suit was dismissed, and the sons of 
B appealed to the Hich Court. 4 again applied 
for execution of his mortgage-decree, whereupon the 
sons of B applied for а further injunction restrain 
ing A from executing his decree pending their sp- 
peal to the High Court: this application was granted. 
Held that the Subordinate Judge had no right to 
restrain the decree-holder from executing his decree 
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continued. 


of the Appellate Court re- 
ion, GOBSAIN MONEY PURER v. 
. L L. R., 11 Сас, 146 


17. ———— Injunction to stay sale 
pending suit to establish title—Civil Proce- 
dure Code, es а. 492—Civil Procedure Code, 
1859, в, 92—Superintendence of High Court under 
2. 622, Civil Procedure Code, 1582.—A claim by R 
to certain property which had been attached by B in 
the course of execution-procecdings in the Court 
of the first Subordinate Judge of Dacca having been 
rejected, R instituted a suit in the Court of the 
second Subordinate Judge to establish his title to the 
property. Tu that suit he applied to the Court in 
which his suit was brought for an injunction under 
в, 492 of the Civil Procedure Code to stay the sale of 
the property attached by В in the exceution-procced- 
ings; but that application was rejected, and R 
thereupon applied for and obtained from the Court of 
the first Subordinate Judge an order staying the 
sale of the attached property until the hearing of 
the suit brought by him to cstablish his right to it. 
Held, in an application under в. 622 of the Code 
toset the latter order aside, that s. 492 of the Code of 
1882 has, and was intended to have, в wider application 
than в. 92 of Act VIII of 1869 had, and provides 
a remedy where property is “in danger of being 
wrongfully sold;” if the circumstances justified 
it, an order could have been obtained under that 
section from the Court of the second Subordinate 
Judge to stay the sale. There being this alteration 
in the law, and such a remedy provided, and no express 
n in the Code for stay of execution by в Court 
executing a deeree on the application of a third party, 
the order of the first Subordinate Judge was made 
without jurisdiction, and should be aet aside. IN THE 
MATTER OP THE PETITION OF BROJENDRA KUMAR Ral 
Cuowpnvnt. BROJENDRA KUMAR Rat CHOWDHURI 
v. RcPLALL Doss . LL.R,12Calo, 515 


Contradictory affidavitse— 
jury—Letters Patent, 1862 and 1865 
Code, 1859, ss. 92 and 94— 
Appealable order.—Tho plaintiffs, being in posses- 
sion of & certain mud dock used for docking and 
repairiug vesscls and being threatened by the defen- 
dants with & suit to eject them therefrom, sued for 
specific performance of an alleged agreement between 
themselves and the defendants, under which they 
were, on certain terms, entitled to the use and occu- 
pation of the dock until the repairs of two of their 
vossels were completed; and for an injunction to 
restrain the defendants from cjecting them until the 
completion of the repairs. In support of an applica- 
tion for an interim injunction to restrain the defen- 
азів from taking proceedings to eject the plain 
until their suit had been heard, the affidavits of the 
plaintiffs stated that on the faith of the agreement 
one of their steamers had been docked and taken to 
pieces; that the repairs could not be finished for a 
considerable time, and that the vessel couid not be re 
moved from the dock without great loss and irrepar- 

able injury tothem. The affidavite of the defendants 


merely on the 
vering his dee 
Gunu Psxenap Sixon 
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denied the making of the agreements alleged by 
the plaintiffs, and set forth another agreement, under 
which they alleged the plaintiffs had been in posses- 
sion of the dock, and which agreement having come 
to an end, they were entitled to eject the plaintiffs 
they did not deny the loss to the plaintiffs which 
would be the result of moving the vessel before the 
repairs were completed, nor did they allege any del 

in making the repairs, but they submitted that su 
low would be the consequence of the plaintiffs’ own 
act in docking their vessel without any final agree- 

ment having been come to between the parties. “ть 
mated in the district of Hooghly, and the 
defendants’ suit for possession, unless transferred to 
the High Court, would be tried in the Н, 
Court. There were facts which, in the opinion fein 
Court, went to show that the plaintiff Ind acted 


true, raised a fair and substantial pee for decision. 
as to the rights of the parties, and looking to the 
inconvenience of allowing the seme matter to be 
litigated simultaneously in different Courts between 
the same parties, the plaintiffs were entitled to an 
interim injunction restraining the defendants from 
bringing their suit until the plaintiffs’ suit was heard. 
Semble—An interim injunction may issue, alti 
there is contradiction on the facts. On appeal the 
Court was of opinion that, under the circumstances, 
there was an equity which entitled the plaintiffs to 
be kept in quiet and undisturbed possession of the 
dock until the repairs were completed, and confirmed 
the order for an interim injunction, but modified it by 


restraining the defendants not from bringing their 
suit, but merely from executing any decree they 
might obtain therein until the plaintiffs should have 


had в reasonable time to complete the repairs of their 
vessel. Although by the Letters Patent of 1865 the 
provisions of Act VIII of 1859 were not expressly 
made applicable to the High Court, as was done by 
the Letters Patent of 1862, zemble—the order 

nting the injunction was an order under s. 92, 
Act УШ of 1859, and therefore an appeal lay under 
s. 94. Moran г. RIVERS STEAM NAVIGATION CoM- 
PANY . . . ŠB L R, 358 


19. Buit for specific perform- 
ance of agreement to give in marriage— 
Ciril Procedure Code, 1859, ss. 92, 93.—Вв. 92 
and 93 of Act VIII of 1859 are not applicable toa 
suit for specific performance of a contract to give in 
marriage, and the Court will not grant an interim 
injunction to restrain the defendant from making 
another marriage with a third person. IN THE 
MATTER OP GUNPUT NARAIN LL 


L. R., 1 Cale, 74 

8. C. Guxrvr NARAIN SINGH о. RAJUN Коокв 
(34 W. R., 307 
20. ry  injunction— 


"Tempora: 
Ciril Procedure Code, 1882, 493—* Other in- 
jury?’—The words “or other injury ” in s. 498 of 
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1. UNDER CIVIL PROCEDURE CODES 
—continued. 


the Code of Civil Procedure do not include acts of 


trespass upon property. Daran Ков v. бомтт 
Kure. . € L L. R., 99 All, 449 

SL ——__________ Ciril Procedure 
Code, es. 492, 493—Temporary injunction restrain- 


ing alienation of property in swit—Mortgage of 
auch property not void —Contract Act (IX of 
1872), г. 28.—The effect of a temporary injunction 

ited under в. 492 (5) of the Civil Procedure Code 
is not to make a subsequent mortgage of the property 
in question illegal and void within the meaning of 
s. 23 of the Contract Act (IX of 1872). Such а 
penalty must not be read into в. 493, which provides 
otherwise for the breach cf an injunction granted 
under в. 492. DELHI AND LONDON Bank е. RAM 
NARAIN . ¥ A . LL R, 9 All, 497 


32. Civil Procedure 
Code, 1882, s. 499 —' Wrongfully” sold in execu 
Нов of decree.—An objection made under s. 278 of 
the Civil Procedure Code to the attachment in execu- 
tion of в decree of а e-bond of which the 
objector claimed to be the assignee from the judg- 
ment-debtors under an instrument dated prior to 
the attachment was disallowed; and the objector 
then brought two suits against the decree-holder and 
the judyment-debtors, in which he claimed (a) a 
declaration of his right to the bond and (5) to recover 
в sum of money from the judgment-debtors on the 
basis of the assignment. The first Court dismissed 
both suits, on the ground that the alleged assignment 
was collusive transaction entered into after the 
attachment between the objector and the judgment- 
debtors for the purpose of defeating the attachment. 
Pending an appeal to the High Court, the objector 
applied to that Court for a temporary injunction 
under s. 492 of the Code restraining the decree-holder 
from bringing the bond to sale in execution of 
the decree. Held that, although in such cases the 
provisions of s. 492 should be applied with the 

care, one of the objects of the Legislature 
pessing that section was to guard as far as possible 
against multiplicity of suite, and as many compli- 
cations probably resulting in further litigation 
were likely to arise if tho decree-holder were allowed 
to proceed with the exccution-sale, and no practical 
injury to any one would be caused by restraining her 
from so doing until the decision of the appeal, в 
temporary injunction should be granted, subject to 


security being given by the appellant. KrmrA 
Dayar е RAND Kzsmogt . L L. R., 10 All, 80 
ivil Procedure 


33, 
Code (1882), ss. 499 and 503—Appointment of 
receicer.— The distinction between a case in which a 
temporary injunction may be granted and a case in 
which в receiver may be appointed is that, while 
in either case № must be shown that the property 
should be preserved from waste or alienation, in the 
former case it would be sufficient if it be shown that 
the plaintiff in the suit has а fair question to raiso 
as to the existence of the right alleged; while in the 
latter case a good primi facie title has to be made 
VOL п 


DIGEST OF CASES. 


( 3950 ) 


INJUNCTION —continued, 


1. UNDER CIVIL PROCEDURE CODES 
—concluded. 
out. Sidheshwari Dabi v. Abhoyesvari Dabi, I. 
L. R., 15 Cale, 818, approved. An order of the 
lower Court for appointment of a receiver under 
в. 503 of the Civil Procedure Code (Act XIV of 
1882) was set aside, and an order for a temporary in- 
junction, under s. 492 of the Code, granted. CHANDI- 
DAT JHA о. PADMANAND SINGH 
(LL R., 23 Calc., 450 


2. SPECIAL CASES, 
(a) Ашвмлтон ву Wipow, 


34. — — — Interim injunction, Grounds 
for continuing to hearing—Consent of next 
reversioner—Rights of remote reversioners.—A 


Hindu died, leaving a widow and also leaving A, his 
immediate reversionary heir, and В and С, more 
remote reversionary heirs. ‘The widow obtained a 
certificate to collect debts, but such certificate did not 
empower her to deal with Government securities. D 
instituted a suit against the widow on a promissory 
note alleged to have been executed in his favour by 
her late husband, and obtained a decree. А then in- 
stituted a suit against the widow aud D to have the 
decree set aside on the ground of fraud and collusion, 
This suit was compromised by .4’s surrendering 
up his reversionary interest to the widow for a consi- 
demtion. Band C now sued the widow and D and 
А for the purpose of having tho first-mentioned 
decree set aside, for a doclaration that the decree 
оп the compromise was inoperative to establish or 
confirm the fraudulent decree, or to enlarge the 
powers of the widow to deal with the Government 
securities, and obtained an interim injunction, Held 
that, apart from the question as to whether an aliena- 
tion by a widow and next reversioner without the 
consent of subsequent reversioners is binding on them, 
which question the Court was prepared to answer in 
the negative, it would, under the circumstances of the 
case, be an abuse of the discretion of the Court not to 
continue the injunction until the hearing, when the 
truth or falsity of the charges mado by the plaintiffs 
could be investigated on oral evidence, GOPEENATH 
Моокввлав г. Katty Doss MULLIOK 

[L L. R., 10 Calc., 225 


(5) BREACH OP AGREBMENT. 


35. Association of artisans for 
acquisition of gain—Registration of association 
—llegal agreement—Where more than twenty 
artizans signed an agreement, whereby they con- 
stituted themselves an association for the purpose 
of enhancing the price of their work by bringi 
all the business of the trade into one shop, and divi 
ing the prices of the work done amongst the members 
according to their skill, but which association was not 
registered as a company under Act X of 1866,—Held 
that the Court could not grant an injunction to 
restrain the breach of such agreement. BHIKAJI 
SABAJI г. НАРО SAJU L L. R., 1 Bom., 550 
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. Agreement for a charter- 
party—Interim injunction—Threatened breach of 
charter-party.—Where а charter-party has been 
actually completed, the Court will, by injunction, 
prevent an employment of the ship inconsistent with 
the terms of the charter-party; but where there 
is only an avrecment for a charter-party, no such in- 
junction will be granted. ABDUL ALLARAKHI v. 
ABDUL ВАСпА . . . LL.R,6 Bom, 5 


27. —  - .. Restraining partner from 
excluding co-partner from partnership— 
Injunction granted to restrain a partner from cxclud- 
ing his ec-partner from the partnership business and 
from doing any всё to prevent ite being carried on 
according to the articles. VIRDACHELLA NATTAN г. 
Ramaswast Navakas =... Mad. 341 


— Restraining co-sharer from 
cultivating indigo without consent— 47ree- 
ment not to grow indigo.—The Court refused to issne 
an injunction commanding a co-sharer in a certain 
village not to cultivate theijmali land thereof without 
the consent of his co-sharers or until the separa- 
tion of his share by a butwarrah, because of alleged 
interference with the rights of the said cc-sharers, 
holding that the remedy lay in an action for damages. 
Свожрт о INDER Кот . . 18 W. R., 408 


29. Interim injunetion— Injuic- 
tion to restrain adoption Practice.— А.в Hindu, 
died childless, possessed of moveable and immoveable 
Property. After his death, disputes arose between his 
widow (the defendant) and his father and brother. 
These disputes were settled by au agreement, onc 
of the terms of which was that the widow (the 
defendant) should not adopt a sm, and that cer- 
tain property which she was to have during her 
life should, after her death, go to her brother-in-law 
P. In 1872 P died, leaving his son, the plaintiff, 
him surviving. On the 25th August 1888, the 
Plaintiff filed this suit, alleging that the defendant, 
in violation of the agreement, was about to adopt a 
son and praying for an injunction. On presenting 
the plaint, he applied for an interim injunction, alleging 
that the defendant intended to adopt а son the next 
da: (Sunday, 26th Auzust). The Court refused the 
interim injunction, Аззов PURSHOTAM т, RATAN- 
BAI . . . L L. R., 13 Bom., 56 

80, —— Specific Relief 
Act (I of 1877), ss. 20, 21, 57— Contract. Act (IX 
of 1572), s.89—Contract for personal service— 
Contract for more than three yeare.—The defendant 
Signed an agreement in England with в railway 
company, whereby he contracted to serve the com- 
pany exclusively for four years in India under a 
penalty of £10. The defendant, having come to 
India at the expense of the company and served it 
for two years, left its service for that of another 
employer, alleging that he had not been fairly treated 
by a locomotive superintendent. Held that the 
defendant had no right to rescind the sgreement, 
and the plaintiff company was entitled to an interlo- 
cutory injunction restraining defendant from serving 
others on the terms that the plaintiff company should 
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consent to retain him in its employ. Mangas Rane 
way Company v Rust . I. L. R, 14 Mad, 18 


81. ——— Agreement not to work for 
а rival tradesman—Specific Relief Act (I of 
1977), ss. 22, 54, and 57—Aareement made then 
under criminal charge— Discretion of Court im 
granting specific performance— Negative agreement 
—Damayes—Form of decree.—The plaintiff was a 
milliner carrying on business in Bombay, and the 
defendant was in his employment up to the year 
1890. In that усаг he left the plaintiff's service, 
and the plaintiff alleged that at the time he left it 
he was indebted to the plaintiff for moneys not 
accounted for and also in respect of loans made 
to him, The plaintiff instituted criminal proceedings 
in the Police Court against the defendant for criminal 
breach of trust, and procureda warrant for his arrest, 
The defendant surrendered, and at the time of 
the agreement hereafter mentioned the proceedings 
in this matter were going on. The defendant was 
ont on bail, and was then in the service of a rival 
milliner B. On the 1t February 1898, an agreement in 
writing was made between the plaintiff and th defen- 
dant where ће defendant agreed as follows :—(1) to 
pay the plaintiff 21,950 in full settlement of the plaine 
tiff’s claim ; (2) toenter plaintiff's service as cutter and 
toscrve him for ton years from the date of agreement 5 
(8) to serve plaintiff honestly; (4) in case plaintiff. 
was obliged to dismiss him for some “fault,” then 
until the expiration of the said period of ten years, 
the defendant should not carry on the business of & 
cutter or tailor either directly or indirectly, on his 
own account or as partner or servant of another, and 
in case he should do so, the plaintiff should be at 
liberty to кар him. On the 15th February 1893, 
the charge of criminal breach of trust against the 
defendant was dismissed, the plaintiff offering no 
evidence in support of it. The plaintiff subsequently 
called upon the defendant to enter his employment 
in accordance with the agreement, but the defendant. 
refused, and remained in the service of В. The 
plaintiff therefore filed this suit praying for an 
injunction restraining the defendant from carrying 
on business as a cutter or tailor for ten years from 
the date of the agreement. Held, dismissing the 
suit, that the parties were not really on equal terms, 
and that in the exercise of the discretion permitted 
to the Court by s. 22 of the Specific Relief Act (I of 
1877) the injunction should be refused. CALLIANJI 

HABJIVAN v. Narsi TRICUM 
[L L. R., 18 Bom., 702 


Held, in the same case on appeal, that the lower 
Court was right in refusing either to grant specific 
performance of the agreement or an injunction 
against the defendant, but that, inasmuch as it had 
refused an injunction on the ground that pecunisry 
compensation was the plaintiff's proper remedy, it 
ought not to have dismissed the suit, but ought either 
itself to have awarded damages, or to have ordered 
an inquiry as to damages. The plaintiff being held 
to be entitled to а remedy, the appropriate remedy 
should beawarded. The Appellate Court accordingly 
passed a decree against the defendant, and awarded 
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the plaintiff R10 as damages, with costs of the 
appeal. Слымахат HARJIVAN r. Narsi TRICUM 
(I. L. R., 19 Bom., 764 


Contract for personal service 
—Contract not to practiseas physician. A agreed 
оп certain terms to become assistant for three years 
to В, who was a physician and surgcon practising at 
Zanzibar. The letter which stated the terms which 
B offered and which (as the Court found: 4 accepted, 
coutained the words “ the ordinary clause against 
practising must be drawn up." At the end of a 
year a disagreement took place aud A ceased to act as 
B's assistant and began to practise in Zanzibar on his 
own account. В sucd for an injunction to restrain 
him. Ме that B was entitled to an injunction 
restraining A from practising in Zanzibar on bis own 
account during the period of three усыз, CHARLES- 
wozTH v. MacDoxwaro І. L. R., 23 Bom., 103 


(c) COLLECTION оз RENTS. 


33. —————— Suit to restrain collection 
of rents--Damage, Proof of—An injunction to 
restrain the defendant from collecting, with ut any 
title, from the raiyats of the plaintiff's estate, two 
annas rent over and above the full sixteen am 
in the rupee, may be granted without proof of actual 
damage. NADIMJUXMA CHOWDERY г. RAM CHUNDER 
Surma . . . . W.R., 1864, 302 


(d) тоска Увы. 


34. —-— —- Restraining the digging of 


а well—Zamindar—Talukhdur.—The digying of a + 
well by a talukhdar intermediate between the zamin- | 


dar and the raiyats is not an act of waste to restraia 
which the Court will issue an injunction. — MUGNEE- 
вам CHOWDHRY v. GUNESH DUTT SINGH 

ГУ. R., 1864, 375 


(е) Ехвотттон оз DECREE, 


35. 
— Court of co-ordi 


ate jurisdiction— Specific Relief 


Act (I of 1877).—An injunction did not, under the ' 


law as it stood before the Specific Relief Act, 1877, 
lie against the decrce-holder, by 

wise. to restrain him from executing a decree granted 
to him by a Court exercising co-ordinate jurisdiction 
with the Conrt in which the injunction was applied 
for, on the ground that the proceedings by which the 
decreo was obtained aguinst the persou applying for 
the injunction were altogether illegal. The cases 
in which injunctions were grauted by the Courts of 
Chancery in England against proceedings in other 
Courts rested upon the assumption that the rights of 
the parties could not be enquired into, except through 
the Courts of Chancery, and are therefore not appli- 
cable to India. Injunctions to stay proceedings under 
the Specific Relief Act can ouly be granted in cases 
where the Court in which the proceedings are to 
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be stayed is subordinate to that in which the injunction 
is sought. DHURONIDHUR SEN г. AGRA BANK 
[L L. R., 4 Calc., 380 : 3 C. Г. R., 283 
3C. L. R., 491 


зв. - — Restraining decree-holder 
from executing decree improperly or ille- 
gally obtained—Order substituting judgment- 
debtor-- Sale cr transfer of dena-powna—A, the 
proprictor of an indigo concern, which comprised в 
patni talukh, after mortgaging the entire concern to 
B, allowed the patni talukh to be eld for arrears 
of rent under Regulation VIII of 1819; C, the dar- 
patnidar of the talukh, whose rights were thus cxtin- 
guished, then sued and obtained a decree for damages 
against 4. After C had obtained this decree against 
A, A sold his equity of redemption in the entire 
mortgaged concern to d by this sale all the 
dena aud powna, or liabilities aud outstandiugs of the 
concern, wore transferred from A to B. С then, 
after notice to B, obtained an order by which В 
was made the judy it-debtor in the place of 4. 
B took no proc within one усаг to set aside 
this order ; but, after the lapse of three years, upon 
C attempting to execute bis decree, instituted the 
present suit to act aside the order, and for an injune- 
tion to restrain B from executing the dceree against. 
him. Held, first, that the purchase by B «f the 
dena-powna of the indizo coucern of which 4 had 
been the proprietor did not wake В liable to pay the 
amount, for which C had obtained a decree against 
A, as damages for the extinguishment of his darpatni 
right; second, that the order substituting В for A in 
the suit for damayes was illegal ; third, that, although 
B was barred by limitation from suing to set aside 
that order, he was entitled to an injunction restrain- 
ing C personally from exceuting the decroe ugainst 

him. DuURONIDHUR SEN г. AGRA BANK 
[L L. R., 5 Calc., 86 : 4 C, L. R., 434 


37.————— Injunction restraining exe- 
cution of a decree obtained in a suit against 
plaintiffs’ karnavan—Specific Relief Act (I of 


| 1577), в. 56 (b)—Suit by junior members of a 
Stay of execution of decree | 


tarcad,—In в suit brought in a subordinate Court 
by the junior members of a Malabar tarwad against 
their karnavan and others, the plaintiffs prayed for в 
declaration of the uraima right of their tarwad in 
a certain devasm, and fir an injunction to restrain 
tho defendants, other than the members of the plain- 
tiffs’ tarwad, from exceuting a decree of a District 
Court, passed on appeal from a Muusif's Court, 
whereby certain lands of the devaeom were decreed to 
be surrendered to them in the character of uralers, it 
ppeared (1) that plaiutiffs' karnavau was а party to 
о suit in which the abovementioned decree was 
passed ; (2) that the plaintiffs’ tarwad was otherwise 
entitled to the uraima right by adverse possession 
if not immemorial title. He/d that the injunction 
sought was not precluded by Specific Relief Act, 
s. 56 (5), and that the plaintiffs were entitled to the 

decree as prayed. APPU г. RAMAN 
[L L. R., 14 Маа, 495 
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38. — ——— Application for injunction 
to restrain execution of decree— Specific Relief 
Act (I of 1577), в. 56—Multiplicity of pro- 
ceedings. — Certain traders, having failed in business 
and being indebted to the defendant under a decree of 
the District Court of Trichinopoly, entered into a 
composition with their creditors, and в deed was 
executed to which the defendant became a party 
in respect of his judgment-debt. The defendant 
subsequently applied for exceution of this decree. 
The trustees, to whom the debtor’s assets were 
made over under the deed, together with the debtors, 
now brought a suit in the same Court for an in- 
junction restraining the defendant from executing 
ог proceeding to execute his decree. The plaint 
was rejected by the District Judge after it had been 
registered aud numbered, and a written statement had 
been filed. Held that the injunction sought for was 
not necessary to prevent a multiplicity of proceedings 
within the meaning of the Specific Relicf Act, s. 56, 
cl. (a). Semble—The suit for the injunction prayed 
for was not maintainable with reference to the Specific 
Relief Act, s. 56, cl. (b). VENKATESA TAWKER с. 
ВАМАвАМт CHETTAR . Т.Г. В, 18 Mad., 338 


39. —— Temporary injunction to 
stay sale in execution of decree— Specific 
Relief Act (I of 1877), ss. 53 and 56—Jurisdiction 
to grant temporary injunction—Civil Procedure 
Code (1882), ss. 492 and 811— Material irregu- 
larity iw sale.—In в proceeding for execution of 
в decree, pending before the District Judge, certain 
immoveable properties having been ordered to be sold, 
an application was made by a third party that 
property No. 1 on the sale list should be sold after 
the other properties on the list. ‘The application was 
rejected, aud the appellant brought a suit in the 
Court of the Subordinate Judge for a declaration that 
the property was uot liable to be ald, and he also 
applied for an injunction to stay the sale of that 
Property, which was granted by the Subordinate 
Judge. The District Judge, in accordance with that 
injunction, postponed the sale of property No. 1, and 
caused two other properties on the list to be sold. 
Objection was made under в. 311 of the Civil Pro- 
cedure Code that the District Judge had acted with 
material irregularity in postponing tho sale, inasmuch 
as the injunction was not binding upon him, being 
one not granted by a superior Court, and the Subordi- 
nate Judge having no power to grant it under в. 56 
of the Specific Relief Act (I of 1877). Held that 
1. 56 of the Specific Relief Act (I of 1877) applies 
only to perpetual injunctions, temporary injunctions 
being left by в, 53 to be regulated by the Code of 
Civil Procedure, and в, 56 was not intended to affect 
injunctions applied for under 2 of the Civil 
Procedure Code. The temporary injunction, there- 
fore, granted by the Subordinate Judgo was not ultra 
vires ; ond the District Judge was bound to postpone 
the sale as he did, and he did not act irregularly 
in doing во, Dhuronidhur Sen v. Agra Bank, 
I. L. Е, 4 Calc., 380: I. І. R, 5 Сас. 86, on 
review, distinguished. Brojendru Kamar Rai Chow- 
dhry v. Rup Lal Das, I. L. В. 12 Calc, 616, 
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referred to. Амте DULHIN alias MAHOMDHAN v. 
ADMINISTRATOR GENERAL OP BENGAL 
LI. L. R., 23 Calc., 351 
40. ight to injunction — Specific 
Relief Act (I of 1877), s. 56, cl. (6) — Trusts Act 
(II of 1882), ss. 91, 95—Decree obtained on a 
benami mortgage by benamidar—Suit by real mort- 
gagee—Right to declaration of right to execute 
decree.—A mortgaged a land to В as either agent or 
benamidar for C. В sued on the mortgage and 
obtained а decree. C now sued A and B for a docla- 
ration that he was entitled to the benefit of the decree 
and had the right to ezecute it, and for an injunctida 
restraining A from paying the money to B and B 
from receiving the money from him. Held that the 
Plaintiff was entitled to the declaration, but not to 
the injunction, SETHURAYAR е, SHANMUGAM PILLAI 
(LL.B, 91 Май, 353 


(S) Тнтвовом ом Оғтов, 


41. — — —— Office of vatandar joshi— 
Damages against intruder into office—Receipt by 
another of fees properly due to vatandar joshi.— 
The vatandar joshi of а village has the right to 
Tecovor pecuniary damages from a person who has 
intruded upon his office and received feos properly 
payable to him; but the Court will not grant any 
injunction against such intruder which would have 
the effect of forcing upon any section of the cot 
nity the services of a priest whom they are unwilling 
to recognize, and forbidding them to employ a priest 
whose ministrations they desire. Rasa VALAD Smr- 
VAPA v. KBISHNABHAT I. L. В, 3 Bom., 838 
— Right to an office in 
il Procedure Code, s. 11.—Plaintiffs 
sued for an injunction to prevent defendant from 
interfering with their right to present to certain 
persons at а certain festival in в certain temple a 
crown and water. The lower Courts found that 
plaintiffs possessed the right claimed, and granted the 
injunction. Held that the suit was cognizable by 
a Civil Court under s. 18 of the Code of Civil Pro- 
cedure, and that the injunction was properly granted. 
‘SRINIVASA 0. TIRUVENGADA 
[I. L. R., Маа, 450 
43. Purchaser of share in kul- 
karni vatan and joshi vritti—Odstruction i» 
performance of duties—Specifie Relief Act (I of 
1877), а. 54.—The plaintiff, who had bought a share 
іп а kulkarni vatan and joshi vritti, was obstructed 
by the defendants in the performance of his duties 
Held that he was entitled to an injunction against 
the defendants. Мово MAHADEV v, ANANT BHIMAJI 
(LL. R., 21 Bom., 891 
44. — Property in word. Specij 
Relief Act (I of 1877), аз. 42, 54— зе of E 
which special meaning has become attached— 
Dharmakarta.—The vicharanakarta of а number 
of temples held a snad from Government in 
which two of such temples wore named aud the 
others included in the word ^ vagaia,"—(mosning 
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literally *et cetera,” or “and others"). The dhar- 
makarta of the said two temples and of three minor 
ones only, having limited rights and duties and being 
in many respects subordinate to the vicharanakarta, 
had, in pursuance of immemorial custom, used a seal 
in connection with his office, which had never borne 
more than а singlo figure, without legend. Не had 
now made and used in the conduct of temple affairs a 
new seal, bearing the same figure, but with the 
legend *'Tirumalai," “Tirupati vagaira devastanam 
dharmakarta” added to it. On the vicharanakarta 
suing for в declaration and for a perpetual injunction 
to restrain the use of a seal containing such words,— 
Held that, although tho legend might in в sense be 
accurate in represonting what the defendant actually 
was, and the vicharanakarta had no property in the 
word “vagaia,” yet the defendant should be res- 
trained from using it upon the seal, since, from the 
manner in which that word had been used in the 
sanad of plaintiff's appointment to cover the thirty 
minor temples connected with the two main temples, 
в special meaning had become attached thereto when 
"used in connection with the two principal temples ; 
and since the object of the in using it 
was to assert an extension of his rights and to claim a 
position co-extensive with that of the viebaranakarta, 
which in fact he did not possess. RAMANUJA PEDDA 
JIYANGARLU v. RAMA K1s0RE DOSSJEE 

[L L R., 22 Mad., 189 


(9) Nutsaxce. 


Bombay. The said bulldogs cone prre 
storeyed blocks known respectively as the eastern block 
and the western block, Each block consisted of four 
divisions, those in the eastern block being numbered, 
respectively, Nos. 1, 2, 8, and 4, and those in tho 
western block being numbered Nos. 6, 6, 7, and 8. 
Each block contained thirty-four seta of rooms. The 
plaintiffs became owners of the Grant Buildings in 
1868, and had over since derived a considerable income 
from the rooms by letting them as dwelling-rooms to 
Europeans at an average rent of 50 а month. The 
defendants were owners of an adjacent cotton mill 
known as the Nicol Mill, which was erected in 1873. 
Prior to 1873, the site of the mill was occupied by the 
buildings of the Hydraulic Press Company, which were 
erected in 1868. ‘These premises were in 1873 pur- 
chased by the Nicol Prem and Manufacturing Com. 

ь who thereupon proceeded to build the Nicol 
МШ” On the srd ‘August 1874, the erection of the 
mill having then just commenced, the plaintiffs’ 
solicitor wrote to the secretaries of the Nicol Press 
and Manufacturing Company as follows: “ It is 
rumoured that it is intended to carry on the business 
of spinning and weaving in the buildings now being 
erected, А business of this nature carried on so close 
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to the Grant Buildings will render our clients’ pro- 
porty comparatively valucless, and we are instructed 
to bring this fact to your notice and to say that the 
Bank will not permit апу business of the kind to be 
carried on to the detriment of their property.” To 
this letter the company replied that the business of 
the Hydraulic Press Company had been previously 
carried on by that company oa the eame site without 
any remonstrance either from the plaintiffs or from 
the occupants of the Grant Buildi hat the value 
a the plaintiffs’ property would be increased, not de= 
ted, by the erection of the new mill; that the 
Plaintiffs had been aware of the intention of the 
Nicol Company to convert the Hydraulic Press Com- 
Pany's premises into a spinning and weaving mill, 
and that they should have entered their protest 
months before; that under the circumstances the 
plaintiffs had no right to interfere in the working of 
the mill, and that the Nicol Company, therefore, 
intended to continue the erection of the building and 
to use it, when completed, for the purposes of the 
company, The mill was completed and commenced 
working in June 1876, with 13,044 spindles, there 
being room and engine-power sufficient for 40,000 
In March 1877, 
the uumber of spindles was increased to 19,832, 
which was the number in the mill at the date of suit. 
Since March 1874, the eastern block of the Grant 
Buildings had been closed and not offered to tenants, 
the demand for rooms of that character having been 
only sufficient to fill the western block. In 1878, 
however, the demand again increased, and the eastern 
block was re-opened and let to tenants,—Di 
No. 1 being opened in January 1878 and Division 
№. 2 in March 1878, Division No. 3 in November, 
and Division No. 4 ш December 1878. Complaints 
having been received from the tenants of these divi- 
sions of the nuisance arising from the Nicol Mill, the 
plaintiffs in December 1878 sent instructious to 
counsel to prepare a plaint against the Nicol Press 
and Manufacturing Company. On the 26th of that 
month, however, a resolution was passed to wind up 
the company, and the working of the mill was discon- 

tinued. In consequence of this, no plaint was pre- 
parod, but the plaintiffs’ solicitor Р рсн ika 
liquidators of the company referring to what had 
taken place and warning them not to sell the mill 

without giving the purchaser notice of the plaintiffs" 

intention to take proccedings against any person who 
should recommence to work the mill. Advertise- 
ments to that effect were also published in the Eng- 

lish and native daily newspapers. On the 9th August 

1880, hearing that the mill was to be put up to auc- 

tion, the plaintiffs sent to the liquidators ilar 

notice. On the 25th August 1880, the defendants’ 

mill was put up for sale and the notices were read 
out by the plaintiffs’ solicitor. The defendants were 
present and heard the notice read. The defendants 
purchased the property for 83,61,00), and the sale 
was confirmed by the Court. On the lat January 
1881, the mill recommenced working, having been 
idle for two years. On the 26th January 1881, & 
notice was sent to the defendants to discontinue the 
working of the mill on painofasuit. The defendants 
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replied denying the nuisance and [stating that 
any soit would be defended. The suit was filed on 
the 5th February 1881. The plaintiffs alleged в 
nuisance, “especially to the ten f the eastern 
block of the Grant. Buildings 

smoke, and cotton fluff and smells issuing from the de- 
fendante' mill. They complained that the said nui- 
sances would be muc] reased when the defendants 
carried out their intention of completing the number 
of spindles aud looms for which the mill was built. 
‘They prayed for an injunction and 11,000 damag 
The defendants denied the alleged nuisance, and coi 
tended that the plainti ere debarred from the 
relief claimed. At the time of the filing of the suit 
the only rooms in the Grant Buildings that were 
vacant were the following: Iu the cast bl 
rooms in Division No. 1, one room іп Di 
No. 3, and опе room in Division No. 4, In the west 
block five rooms were vacant. The total net rental 
of the vacant rooms was 350 а month, and of the 
occupied rooms R2,410. Evidence was given that 
many tenants had vacated their rooms in the cast 
block on account of the nuisance experienced. from. 
the mill, but that the demaud for rooms was so great. 
that other tenants were found to fill tl 'acancics 
almost as soon as they occurred, At the time of the 
hearing of the suit four rooms were vacant in the 
east block and попе in the west block. Between the 
date of the filing of the suit and the hearing, 
changes had been effected in the mill which decreased 
the nuisance,—e.g., new boilers were erected, smoke- 
less coal was used, screens, stcam-jets, and bathe- 
plates were introduced. In order to diminish the 
noise, double fixed windows were put in on the north 
side of the mill and the coz-whecled gearing was 
bricked up. At the hearing it was contended—(1) 
that the mill was no nuisance; (2) that even if it 
was, the plaintiffs were debarred by their conduct 
from objecting; (3) that the plaintiffs, being rever- 
sioners, were not entitled to sue. Meld on the 
evidence that the plaintiffs were not debarred from 
suing by acquiescence or laches, but that the defen- 
dante and the previous owners ‹ f the mill bad been at 
every stage acquainted with the plaintiffs’ intention 
to resist the working of the mill if it proved to bea 
nuisance; (2) that the working of the mill was a 
nuisance to the occupants of Divisions 2, 3, and 4 b; 
reason of (a) the noise aud also by reason of the (Й 
smoke and cotton fluff issuing from the will during 
the monsoon ; (3) that the only cause of action on 
which the plaintiffs could rely in support of their 
claim to an injunction was the diminution in tho 
value of their property owing to the working of the 
mill being а nuisance in respect of the four rooms 
vacant in Divisions Nos. 2, 3, and 4, at the time of 


(5) that 


although (tbe plaintiffs being at the date of the suit 
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entitled only to complain of the nuisance as to four 
out of sixty-eight acts of rooms) it might be мы 
there was n 
property ari 
sidering the р 
have regard tot 
would render it unnecessary for the plainti 
bring an action in respect of all the other rooms in 
Divisions Nes. 2, 3, and 4 after giving the tenants 
nd so prevent that multiplicity of 
injunction is authorized by s. 54 
of the Specific Relief Act, Under the special cir- 
nf the case, the question whether au 
injunction should go should be dealt with as if the 
plaintiffs had a rizht of action in respect of all the 
rooms in Divisions Nos. 2, 3, and 4; (6) the only 
interest of the plaintiffs in the Grant Buildings being 
в personal interest and the only object of the plain- 
tiffs having been to secure the highest value for their 
property, and considering that, from the nature of the 
ease, an injunction, such as the plaintiff 
would place the defendants entirely in 
the plaintiffs, the relief given to the plait 
assume the form of pecuniary compensation rather 
than of an injunction, and directed further evidence to 
be taken as t» the diminution in value of the plain- 
tiff? property caused or likely to be caused by the 
nuisance so far as it affected Divisions Nos, 2, 3, and 
4 of the castern block, After taking further evi- 
dence, the Conrt considered that the case would be 
best dealt with hy a combination of damages and in- 
junction, and made an order for an injunction to 
issue against noise, smoke, and cotton fluff so as to be 
a nuisance to the plaintiffs as owners or to their ten- 
ants for the time being of Divisions Nos. 2, 3, and 4. 
Such injunction not to issue in case the defendants 
should pay to the plaintiffs the sum of R40 006 before 
the expiration of а fortnight from the date of the 
decree. In the event of the payment of the said sum 
to them, an injunction to issue restraining defendanta 
from working the said mill «therwise than with 
closed double glass windows ou the side next the 
Buildings, and also restraining defendants from 
allowing any smoke or cotton fluff to issue во as 
to cunse such nuisance as aforesaid, with liberty to 
plaintiffs to apply in case the noise be materially 
increased beyond what it is at present. On appeal, — 
Held per BAYLEY, C.J. (Acting), and WEST, J., 
that admitting that money compensation was a right 
form of relief, it should be compensation measured by 
the premises not owned, but occupied by the plaintiffs ; 
in other words, the roms unlet. It was only in 
respect of these that the plaintiffs were competent 
to sue, and they could not be entitled to compensa 
tion on a more extensive ground. It was only iu 
respect of the rooms in question that the present suit 
and the decree thercin could guard the defendants 
against further actions. An award of 840,000 to the 
plaintiffs could not prevent any tenant of the rooms 
affected by the nnisance from suing the defenda: 
on thi grounds as were taken by the plaintiffs 
in this suit. It would be unreasonable that the 
defendants sbould be made to pay as damages in 
bulk to persons not legally entitled what they might 
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have to pay over again to those who are or may be 
entitled in detail. For the damages arisi 
plaintiffs on account of the rooms unlet at the insti- 
tution of the suit, 1,000 would afford sutticient com- 
pensation, and the sum awarded should be reduced to 
that amount. The decree was varied accordingly, 
and в clause was also inserted distinctly provi 
against any increase of smoke, cotton fluff, or noi 
machinery beyond what subsisted at the date of the 
decree; and further providing that in case any inven- 
tion should be made by which the nuisance might 
easily be diminished, the decree was not to be deemed 
toprejudice the right, if any, the plaintiffs as owners 
or the tenants of the Grant Buildings posscssed to 
require the defendants to introduce such invention into 
the said mill soas to cause the least annoyance reason- 
ably possible, LAND Мовтолов BANK OP INDIA v. 
Анмервнох Новіввноу . L L. R., 8 Bom., 35 


(A) Oxssteccrion ов INJURY TO RiGHTS oF 
Paorz&rY (LIGHT AND AIR, WATER, 
оит op Way). 


46. — ———— Injunction by one member 
of a joint Hindu family against another 
when granted—Joint family property.—In dis- 
putes between members of'a joint Hindu family with 
respect of joint property, the exercise of the Court's 
jurisdiction to grant relief by injunction should be 
confined to acts of waste, illegitimate use of the 
family property, or acts amounting to ouster. 
Anant RAMRAY t. GOPAL BALVANT 

[L L. R., 19 Bom., 269 


4T. —— Suit by а co-parcener for 
&n account of the profits ofa joint family 
firm— Ezclusion of partner from family partner- 
ship— Hindu law—Join! family.—A member of a 
joint Hindu family cannot maintain a suit for 
fan account of the profite of в partnership which is 
alleged to be joint family property. 
his share in such profits when ascertained. 
of Hindu law does not prevent an injunction being 
granted in cases in which one member of the family 
is prevented from taking pr in the business of the 
firm. GANPAT v. ANNAJI . L L. R., 83 Bom., 144 


48. — ——— Mandatory injunction, 
when to be granted—Judicial discretion— 
Damages—Rights of co-sharers.—In granting or 
withholding an injunction, a Court should exercise а 
judicial discretion, and should weigh the amount of 
substantial mischicf done or threatened to the plain- 
tiff, and compare it with that which the injunction, 
if granted, would inflict upon the defendant. There 
is no such broad proposition as that one co-owner is 
entitled to an injunction restraining another co-owner 
from exceeding his rights, absolutely and without 
reference to the amouut of damage to be sustained 
by the one side or the other from the granting or 
withholding of the injunction, SHAWNUGGER JUTE 
Factory Со. v. BAMNARAIN CHATTERJEE 

[L L. R., 14 Calc., 189 


49. ———— Co-sharers—Right to deal 
with joint property—Ezcavation of tank on joint 
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property—Discretion of Court in granting injunce 
tion—Specific Relief Act (I of 1877), s. 55.— 
Before a Court will, in the case of co-sharers, make 
an order directing that а portion of the joint pro- 
perty alleged to have been dealt with by one of the 
co-sharers without the consent of the other should be 
restored to its former condition (as, for instance, 
where a tank has been excavated), а plaintiff must 
show that he has sustained, by the act he complains 
of, some injury which materially affects bis position. 
Lala Biswombhar v. Rajaram Lal, 3 B. L. R., 
Ap. 67, applied in principle. Shamnugger Jute 
Factory Со. v. Ram Narain Chatterjee, I. L. Ry 
14 Calc. 189, approved. The fact that a portion of 
the land on which a tank had buen excavated by the 
defendant was fit for cultivation docs uot coustitute 
an injury of а substantial nature such as would 
justify an order of that nature. Jor Cuvxpz& 
Rear r. Brerno Cuvns Кокніт 

(I. L. R., 14 Calc., 236 


—€———— M property 
—Cultivation of indigo by опе arer without 
consent of uthers—Injunction as between co-sharers 
— Practice of the English Courts in granting in- 
Junction, Applicability of.— W, while in possession 
‘of an entire mouzah as ijaradar, had under an 
arrangement with the proprictors built factories and 
cultivated indigo by reclaimiug a quantity of waste 
land. Оп the expiration of his lease, W, who still 
held в portion of the mouzah in ijara from a 2-anna 
co-sharer, continued to eulivate indizo on the khas 
lands as before, aud, disre; ling the opposition of 
the 14-anua co-sharcrs, claimed an exclusive title to 
do во, The 14-аппа co-sharers thereupon brought в 
suit against W for ijmali possession of the khas 
"ther things, for an injune- 
want fium sowing indigo 


and also for а general injunction to prohi 
defendant from throwing any obstacles in the way of 
plaintiffs’ holding ijmali possession of the lands. 
‘The Court below grauted an injunction prohibiting 
the defendant from growing indigo on the khas 
lands without the consent of the plaintiffs. Held 
that the plaintiffs were entitled to an injunction, but 
having regard to the circumstauces under which the 
defendant cultivated the lands, it was necessary to 
vary the injunction granted by the Court below by 
making it an injunction restraining the defendant 
from excluding by any means the plaintiffs from 
their enjoyment of the ijmali possession of the lands, 
Вам CHAND Durr v. Watson & Со. 

(LL. R., 15 Calc., 314 


51. — ——— — Village property—4s to what 
was the common property of a village, viz, a tank 
—Inability of any of the co- proprietors to exclude the 
rest from contributing to repair it,—A village tank, 
on the site of au ancient one, was the common pros 
perty of, and used by, all the inhabitants, of whom 
опе family, on the ground of improvements and 
additions made by their ancestor with the gencral 
acquiescence of the village, claimed, against the 
rest, the exclusive right of repairing the tank at 
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their own cost. But no corresponding obligation on 
the plaintiffs to repair was shown; and the 
evidence, including that afforded by a compromise 
made in 1842, it appeared that the repairs were to be 
common collection made through the 


interfering with the repairs of the &eps made by their 
ancestors, the plaintiffs were not entitled toan injunc- 
tion prohibiting others from interferingwith the general 
conservancy of the tank, MUTTAYA r. SIVARAMAN 
[L L. R, 6 Mad, 
Held by the Privy Council on appeal that it was 
equally at the option of the rest of the villagers 
cither to permit the repairs to be done by the plain- 
tiffa or to insist on the work being done at the com- 
mon сові ; the tank remaining the common possession 
of the village, and no class of the villagers having 
any right to, by injunction or otherwise, exclude the 
rest from contributing to the repairs. SIVARAMAN 
Сивтті с. MUTHAYA CHETTI 
[L L. R., 18 Mad, 241 
L. R. 16 L A., 48 
58 — so as to endanger 
neighbour’s lands reine Relief Act (I of 
1877), s. 64—Threatened damage—Damage occur- 
ring after swit—Cause of action — Right of suit.— 
Where вп act threatening danger to в person's land 
is such that injury will inevitably follow, a Court 
may grant а perpetual injunction restraining the 
continuance of that act, even though no damage has 
actually occurred before institution of suit. And 
where actual injury has occurred subsequently to the 
filing of the plaint, the plaint may be amended во as 
to show the nature and extent of such injury. 
Pattison у. Gilford, L. R., 18 Eq. 259, applied. 
Burov Basımı CHOWDHRANI v. JAHNABI CHOW- 
DERAM . . . LL. R., 24 Calc, 960 
58. — — —- Light and air—Ancient 
lights.—Principles on which the Court grants in- 
junctions and assesses damages in the case of ob- 
struction of ancient lights. Effect of alteration of 
windows ou plaintiff's right. — LAOKERSTEEN r. 
TABUCKNATH PORAMANICK . . Cor, 91 
54, — — — — — — — — Erection of build- 
ings—Obstruction to light and air.—An injunction 
restraining tho erection of buildings in Calcutta re- 
fused, a wall of 17 feet high at a distance of 20 feet 
not being such an obstruction as to call for the in- 
terference of the Court. Motion refused without 
prejudice toaction for damages. BARROW г. ARCHER 
[Cor., 9 
BB. — — — — — — —— Obstruction 10 
light and air—Door, Light admitted by.—When 
the Court is asked to interfere by injunction to 
restrain the obstruction of light and sir to a dominant 
tenement, the question to be determined is, Is the ob- 
struction puch as seriously to interfere with the com- 
fort or enjoyment of the owners of the dominant 
tenement, or such ва to cause a material injury to it— 
an injury which cannot be completely compensated by 
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damages? English cases on the subject reviewed. 
The Court will in such cases interfere, as well by 
mandatory as by preventive injunetion, provided 
that in the circumstances of the case there is nothing 
inequitable in putting in force the former remedy. 
The Court will look not merely to the use to 
which rooms, in & dwelling-house from which light 
is obstructed, are actually put at the time of the 
obstruction, but also to the use to which they may 
be put for all reasonable purposes of occupation. 
16 is immaterial whether light is admitted through 
a window or a door. In case of obstruction, the 
owner of the dominant tenement is in either case 
entitled to protection. — BATANJI HARMASJI c. EDALJI 
HARMASJI . . . .  8Bom, 181 


56. ——__________._ Obstruction to 
light and air—Mandatory injunction—Infringe- 
ment of right by neighbouring owners of buildings 
—Damages.—Where the plaintiff and the defendant, 
being owners, respectively, of two adjoining houses 
and the verandabs immediately in it of those 
houses, agreed that they should keep the verandahs 
open and not build upon them or divide them by а 
wall,—Heid that the mere fact that the defendant, 
when re-building his house, built its new front wall 
in advance of the plaintiff's, thus encroaching on the 
defendant's own verandah in breach of the agree- 
ment, is not sufficient in itself to justify the Court in 

ranting a mandatory injunction ordering its removal, 

t should also be satisfied that the new wall so 

materially interferes with the comfort and con- 
venience of the plaintiff that the consequences of the 
breach of agreement cannot adequately be compen- 
sated by damages It should also satisfy iteelf 
whether the plaintiff protested against the new wall 
being built ‘whilst in course of erection, or quietly ac- 
quiesced in what the defendant was doing, and 
Only objected when the wall was completed. In the 
latter caso the Court sbould only award damages. 
Raxommop  JaMNADAS o LALLU — HARIBHAL 
LALLU HARIBHAI о, BANOHHOD JAMNADAS 
00 Bom., 96 

57. 


. Obstruction to 
light and air—Damages—Injury not compensated 
Sor by damages—Demolition of house— Execution. 
of decree—Ancient lights.—Re-erection of his house 
the defendant, notwithstanding notice from the 
plaintiff, so as to darken some of the principal rooms 
of the plaintiff's house, making them unfit for occu 
pation during the day without artificial light, is an 
injury which cannot be adequately redremed by an 
of damages, and against which the Court will 
grant relief by issuing a mandatory injunction direct- 
fig the defondant to pull down so mueh of the house 
ав is necessary to stop the injury. The probebility 
of the defendant suffering a greater loss by the demo- 
lition of his house than the plaintiff, if his claim 
could be reduced to money, would suffer by being 
awarded a money compensation, is no ground for 
dopriving the plaintiff of a mandatory injunction in 
his favour, except under special circumstances. То 
determine what demolition of the house is necessary, 
the Court executing the decree was directed to 
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employ a professional man agreed on by the parties 
if they could agree, or nominated by the Court if 
they could not, JAMNADAS SHANKARLAL v. ATMA- 
вам HARSIVAN LI, В. 9 Bom, 138 


- — — Obstruction to 
light and air—Substantial injury — Damages— 
Acquiescence.— Any act by which the control of 
light and air are taken out of the hands of the person 
entitled to them, or oy which tho access of light and 
air to the window of а dwelling-house is interfered 
with, is primd facie an injury of a serious character. 
Where the defendant, it leave or license, took 
possession of the plaintiff's window as completely as 
if he bad blocked it up altogether, —Ze/d that по 
precedent warranted the substitution of damages for 
an injunction iu sich в case against the plaintiffs 


* will, NANDKISHOR BALGOVAN v. BRAGUBAI PRAN- 


VALUDHDAS . d - LL.R,8 Bom, 95 


БӨ. — — — — — — ——— Obstruction to 
light and air— Attachment for infringement of in- 
junction — Opinions of surreyors.— When an injunc- 
‘tion has been granted restraining a person from inter- 

ing the access of light and air to certain windows, 
and the Court considers that the injunction has been 
infringed, wn attachment will issuc, even though the 
defendant has proceeded according to the advice of 
his surveyor aud legal advise: in constructing the 
building complained of as a breach of the injunction. 
The Court in such cases docs not consider itself bound 
by the opinion of surveyors, but will form its own 
judgment as to the probable effect of the structure 
complained of. PRANJIVANDAS HURJIVANDAS г. 
MAYABAM SALMALDAS . 1 Bom., 148 


$0! = = —— Specific Relief 
Act (I of 1877), г. 54 —етеду in damages. 
Under the Specific Relief Act, 1877, s. 64, the Court 
may grant a perpetual injunction against a defendant 
who invades or threatens to invade а plaintiffs right 
» to light and air) in cases there specified, and, 
ter alid, when the invasiou is such that pecuniary 
compensation would not afford adequate relief. The 
rule so laid down differs from the rule upon which 
the decisions are based in English law. In the latter 
the right to an injunction isa primd facie right to 
which a plaintiff is entitled on proof that material 
injury has been sustained, provided that no circum- 
stances are disclosed to deprive him of that prim 
facie right. Under the Specific Relief Act, an in- 
junction is not to be given when the remedy in dam- 
‘ages is considered adequate. Вотвох e. DEANE 
[L L. RB, 22 Маа, 351 
61. — Mandatory in- 
junction— Damages— Ancient lights —Where a 
plaintiff has not brought his suit or applicd for an in- 
junction at the earliest opportunity, but has waited 
till the building complained of by him has been com- 
pleted, and then asks the Court to have it removed, a 
mandatory injunction will not generally be granted, 
although there might be cases where it would be 
granted. Mere notice not to continuo building so as 
to obstruct a plaintiff's rights is not, when not fol- 
lowed by legal proceedings, a sufficiently special 
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circumstance for granting such reliof. Jamnadas 
Shankarlal v. Atmaram Нагутат, I. І. Ry 2 
Bom., 138, referred to. The law regarding relief by 
mandatory injunction explained. BENODE Соомдвав 
DosszE e. SOUDAMINEY DOSSER 


[L L. R., 16 Calc., 258 


62. Discretion 
Court as to grauting mandatory injunctions—Delay 
on the part of the plaintijl in bringing his suit.— 
tiff brought his suit for proprietary posscssi 
of a plot of land, and, secondly, for a mandatory in- 
junction to demolish certain buildings which the 
defendant had erected on such plot. The suit, how- 
ever, was not brought until upwards of two years 
from the time when the buildings complained of were 
completed. 16 was found that the plaintiff was not 
entitled to proprietary possession of the land claimed 
by him, but that he had a right of user over it, and 
that the defendant was not entitled to build upon the 
land. The Court, however, on account of the plain- 
tiffs delay in bringing his suit, declined to grant the 
mandatory injunction asked for. Benode Coomaree 
Dossee у. Soudaminey Dossee, І. І. Ry 16 Caley 
252, referred to. MU HAMMAD г. GULAB RAI 

[L L. R., 20 AIL, 345 


63. - ——————— Injunction or 
damages—Lord Cairns’ Act (21 4 22 Vict, c. 27) 
—Specifie Relief Act (I of 1877).—Tho plaintiff 
owned a house in Girgaon Road, Bombay, in which he 
had resided with his family for twenty-four years. 
Through certain windows in the south wall of his 
house, numbered respectively 3, 5, 7, and 8, he had 
during all that time enjoyed free access of light and 
air. In 1887 the defendant purchased the land to 
the south of the plaintiff's house, pulled down the 
building that then existed upon it, «nd proceeded to 
build a new one on the same site, the north wall of 
which was ahont six fect distant from the south wall 
of the pl iff's house, and was intended to be sixty- 
four fect high, about twenty feet higher than t] 
plaintiff's windows Nos. 7 and 8, which were in the 
plaintiffs loft. The plaintiff sued for an injunc- 
tion. Held that the plaintiff was entitled to dsm- 
‘ages, but not to an injunction. DAUNJIBHOY 
Cowass1 UMBRIGAR v. LiSBoY 

(LLB, 13 Bom., 858 


64, — ————— Ратаде.— 
Specific Relief Act (I of 1877), 1.54, cl. (c) ~ Li 

tation Act (XV of 1877), s. 26— Mandatory injunc- 
tion.—The plaintiff complained that the defeudants 
intended to build so as to obstruct the passage of light 
and air through an ancient window in his house, and 
render a room therein unfit for use, and prayed for а 
perpetual injunction restraining the defendanta from 
во building. lt was proved that the wall intended te 
be built would so shut out the light und air as &&. 
render the room completely dark aud unfit for use. 
The Subordinate Judge grauted the injunction as 
prayed. ‘The defendants appealed to the Joint 
Judge, who amended the lower Court's decree by 
ordering the removal of the injunction and directing, 
in its stead, a new window to be opened in the 
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plaintiff's house to the east of the window in question. | 


Onappeal by the plaintiff to the High C urt,—Held, 
reversing the deerce of the lower Appellate Court, 
that the plaintiff had an abs Inte and indefensible 
ri. ht to the easement he had aequi d the only 
possille question was whether injunction or damages 
was the appropriate remedy under the circumstances 
of the particular саве. Held also that, as the 
evidence established that, after defendants’ wall was 
built, plaintiff's room would not remain substantially 
as uscful to him as before, the plaintiff was entitled 
to an injunction, Holland v. Worley, Le Ry 26 
Ch. D. 578, distinguished. The High Court also 
dirceled а mandatory injunction to issue to the defen- 
dants to remove the wall they had ruised after the 
lower Appellate Court had passed the decree in their 
favour aud pending the plaintiff's appeal to the High 
Court, KADAEBHAI ©. КАНІМВНАГ 

[L L. R., 13 Bom., 674 


65. Infringement 
of right to— Easement— Specific Relief Act (I 
of 1877), s. 54.—Dhunjibhoy Cowasji Unrigar 
у. Lishoa, I. І. К. 13 Bom. 252, avd Ghanasham 
Nilkant Nadkarn Mvroba Ram Chandra Pai, 
I. L. К. 18 Bom., 474, foll wed and approved, as to 
the circumstanec which the Court will grant an 
injunction where a right to light and air is infringed, 
SULTAN Nawaz JUNG ©. RUSTOMJI NANAbBOY 

(I. L. R., 20 Bom., 704 


вв. Specific Relief 
Act (I of 1877), з. 54— Easement— Injunction or 
damages.—It was not intended by s. 54 of the Specie 
fic Relief Act, 1877, that в man should not have an 
injunction granted to him unless his property would 
otherwise be practically destroyed if the injunction 
were not granted. Where th iff had for over 
twenty years carried on the business of manufactur- 
ing a particular kind of cloth in а certain house, and 
the defendant built in the neighbourhood of that 
house in such а manner as to render the plaintiff's 
house practically useless for the purposes of his 
manufacture, it was held that the plaintiff was 
entitled to an injunction, and not merely to damages, 
Aynsley v. Glorer, L. В» 18 Eq,544, and. Holland 
v. Worley, L. В» 26 Ch. D 685, followed. Dhun- 
dibhoy Čowasji Umrigar v. Lisboa, I. L. Ruy 18 
Вот. 252, and Ghanasham Nilkant Nadkarni v. 
Moroha Ram Chandra Pai, І. L. R., 18 Bom., 474, 

referred to. YARO г. ЅАХА-ГІЛАН 
[L L. R., 19 All, 950 


67. —- —— — ——— — — Easement — 
Damages— Practice where amount of injury does 
not justify inj ction.—The plaintiff sued for an in- 
junction restraining the defendant from creci 
building which interfered with the light and 
ing to the plaintiff's house, The lower Appeal Court 
found that, though the light and air of the plaintiff's 
house was seusibly diminished by the defendant's 
building, there was not such substantial damage done 
as would justify an injunction, and it dismissed the 
suit with costs, being of opinion that the plaintiff's 
remedy, if any, was в suit for damages. Held that 
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the lower Court was right in not granting an injune- 

tion, but instead of dismissing the suit, and referring 

the plaintiff to another suit for damages, ought itself 

to have dirceted an inquiry as to the damages sus- 

tained by the plaintiff by reason of the diminution of 


the supply of light and air to his house. KALLIAN- 
DAS г. TULSIDAS . . LL.B, 23 Bom, 786 


68. Water— Obstruction to right to 
flow of water—Substantial injury.—In cases of ob- 
struction of right to an uninterrupted flow of water, 
it must appear from the circumstances in evidence in 
cach case that the interference or obstruction com- 
plained of is not а trivial, but а substantial injury in 
order to warraut relief by way of injunction, PoNNU- 
SAWMI TAVER г, COLLECTOR OF MADURA 

[5 Mad, в 

KRISTNA AYYAN v. VENKATACHELLA MUDALI 

[T Mad., 60 
where it was found that no right of the plaintiffs had 
been invaded, no damage had accrued, and no case of 
prospective damage had been made out, so that he was 
not entitled to au injunction, 


вә. ——— — — — À———— 06 srnet to 
flow of water— Erection of embankment—Requisite 
eridence to justify grant of injunction.—In в suit 


for an gpjunction to compel defendant to reduce to ita 
original dimensions an embankment which he had re- 
cently raised from a certain hei:ht toa greater height, 
on the ground that tbe effect of defendant's act had 
been, and would be, to injure plaintiff's land by pre- 
venting the passage of water which used to overflow 
that land, — Held that plaintiff was bound to establish 
not merely an injury, actual or prospective, caused 
by the act complained of, but an injury caused by 
infraction of some right which plaintiff possessed, or 
by the omission of something which defendant was 
Kgally bound to do. Prax Kristo Вот e. Ново 
Снехрев Вох. . . . 10 W.R, 485 


plainti 
Hoof, which rested on a wall common between the pare 
tice, for more than thirty ycars, and the plaintiff had 
thus acquired в right to have the water carried from 
his roof on to the defendante’ roof, and whore the 
defendants raised the common wall and removed the 
eaves,—Held that the plaintiff was entitled 
cither by damages or injunction ; to deter- 
mine which, issues were framed according to the state 
of the authorities and sut for the findings of the 
lower Court. NASARDHAI AHXEDBHAI r. BADRUDIN 

(I. L. R., 16 Bom., 533 


TL — - --— Right of way—Ownership of 
soil—Suit for trespass, injunction, and to close 
doors.— G, the owner of certain property, sold № in 
lots to different persons. The plaintiffs purchased a 
portion of the property, and obtained from G a con- 
veyance, in which the southern boundary of the land 


( 2069 ) 


INJUNCTION— continued. 
2. SPECIAL CASES—continued. 


purchased by them was stated to be “the land of the 
said G out of which he has allowed a passage six feet 
broad running almost straight west and east, and ter- 
ing on another passae leading,” ete. ; the decd 
continued, “which two passages the said G hath 
granted and allowed, and doth hereby grant andallov 
to” the plaintiffs. “their heirs, representatives, and 
assigns, and all other the purchasers of the northern 
portion of the said piece of land, ete., together also 
with the right of the two passages for ingress and 
egress hereinbefore mentioned." In в second deed 
conveying another parcel of land to the plaintiffs @ 
said, with reference to the latter passage, “No one 
shall be able to throw sweepiugs or filth on the said 
road, or make it unclean ; if any ono does at any time 
act thus, you will deal with him according to the laws 
in force? The defendant had become possessed of 
Part of the northern portion of the land sold by 6, 
and he also owned, under a distinct title, a house abut- 
ting on the lane in dispute, but having no doors open- 
ing into it. Shortly before the institution of the pre- 
sent suit, the defendant constructed three doors open- 
ing on to the lane, two of which were used for the 
purpose of cleaning two privies on the defendant’s 

'emises, and the third was uscd by the defendant and 

is servants ва a means of access to the lane. Ina 
suit by the plaintiffs secking damages for trespass, 
and an injunction aguinst the alleged wrongful user 
of the lane by the defendant, and praying that he 
might be ordered to close the three doors, — Held (per 
Согон, C.J., and Мавквт, J., overruling the decision 
of MAcPHERSON, J.) that the plaintiffs had not such 
в property in the soil of the lane as would entitle 
them to prevent the defendant from making new doors 
on to the lane, and to restrain him from using the 


[9 В.І. R., 828; 16 W. R., 379 


72, ——— ——— —— —— Obstruction to 
right of way—Special damage—Injunction and not 
compensation granted.—The defendants closed в 
gateway lending across a level croasing of their rail- 
way over which there was a public right of way. The 
plaintiff alleged that by the closing of this gateway 
access to his bungalow during the monsoon was com- 
pletely stopped ; and he sued to have the gateway re- 
opened. The lower Appellate Court found that there 
was a public right of way over the level crossing ; that 
it had been obstructed by the defendants; and that 
the plaintiff bad suffered special damage by the ob- 
struction. On special appeal to the High Court, it was 
contended by the defendants that the plaintiff ws 
only entitled to compensation, and not to an inju 
tion. Held that the inconvenience caused to tl 
plaintiff was real and substantial ; that the plaintiff 
was entitled to the user of the right of way in ques- 
tion, and under the circumstances to an injunction 
against ite obstruction. G. I.P. RAILWAY COMPANY 
ж. NOWROJI PESTANJI I. L. R., 10 Bom, 890 


DIGEST OF CASES. 


( 890 ) 


INJUNCTION—continued. 
2. SPECIAL CASES—continued. 


78. — —— -c — Easement—Ease- 
ments Act (V of 1882) — Right of way enjoyed for 
agricultural purposes — Change of use—Increase of 
serritude.—The defendants had a right of way to 
their field throngh an adjoining feld of the plaintiff. 
Until shortly before suit, the defendants’ ficld had 
only been used for agriculture, and the way through 
the plaintiff’s feld was used by them for ordinary 
agricultural purposes. The defendants, however, con- 
verted thcir field into a timber depót and began to use 
the way across the plaintiff's field for purposes con- 
nected with the timber trade. The plaintiff вед for 
ви injunction. /e/d that plaintiff was entitled to an 
injunction restraining the defendants from using the 
way otherwise than for agricultural purposes. DESAT 
Buaoonat e. DESAI CHUNILAL 

[L L. R., 24 Bom, 188 


(i) PUBLIC OFFICERS WITH STATUTORY POWERS. 


14. Acts of trespass committed 
by public functionaries— Municipal Act (Вот. 
Act II of 1865), ss. 181, 160.— Principles upon 
which the Court will interfere by injunction to re- 
strain acts of public functionaries in excess of their 
statutory powers considered. If the Municipal Come 
missioner of Bombay is desirous of putting in force 
the provisions of в. 131 of the Municipal Act (Bom- 
bay Act II of 1865) and compelling в houscholder 
(whose house has been taken down) to set the found- 
ations back to the general level of the street, he must 
exercise his powers when, or within fourteen days 
after, the householder gives notice, under в, 160 of 
the Act, of intention to re-build. Where tres- 
pass of a continuing nature bas been committed 
by the defendant, but has been discontinued before 
suit brought, the Court will not interfere by injunce 
tion to restrain the defendant from continuing such 
trespass, merely because the plaintiff entertains vague 
apprehensions that the trespass may be recommenced. 
Свавшрав LALLUBHAI г. MUNICIPAL COMMIS- 
SIONERS OP BOMBAY . 8 Bom, О. C., 85 


75. Aot of corporate body—In- 
Junction to restrain libel— Trustees of Port of 
‘Bombay—Bomhay Act I of 1573—Resolutions of 
corporation.—The Court will not grant an injunce 
tion to restrain the publication of а libel; not to 
restrain, at tho suit of an individual, an act of а 
corporate body, on the ground of such act being 
ultra vires, except where such individual has been 
damaged by such act in his rights of ownership, com- 
moditv, or easement. There ів no authority for the 
pm» sition that an individual is entitled to protection 

у way of injunction against the act of a corporation 
though in excess of their powers, which ай сів that 
individual’s character and reputation, whether 
Private, professional, or commercial, which he would 
not have been entitled to had the act complained of 
been committed by an individual defendant, on the 
ground that the ас“ in question was one which the 
corporation had no power to do under their instrument 
of incorporation. The Trustees of the Port of Bom- 
bay have the power to record their decisions and 
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opinions with regard to matters connected with the 
business they have under their Act power to transact ; 
whether sucli decisious or opinions are confined to state- 
ments of what they believe to be actual facts, or 
extend also to the giving of advice for the conduct 
of their successors in otice with regard to such bu 
noss, and whether the expression of such decisions, 
opinions, or advice may or may not contain statements 
injurious to the character or reputation of others. 
Where therefore the plaintiff sought for an injunc- 
tion to restrain the Trustees of the Port of Bombay 
from publishing two resolutions alleged to reflect in- 
juriously on his character and reputation, on the ground 
hat it was not within the powers conferred on the 
Trustees by Bombay Act I of 1873 to discuss or pass 
resolutions affecting his character, and that the publi- 
cation of such resolutions was calculated to injuriously 
affect him in his commercial relations with the 
Government,—Held that the injunction could not be 
granted, Held aloo that, though tho Court, under 
certain circumstances, might have the power of so 
framing an order for injunction as to produce the 
effect of cancelling the minutes of a resolution re- 
corded in the books of a corporate body, yet that it 
could not order the Trustees of such body to pass 
and record а fcsol ation aaea hy the Court. SHEP- 
HERD v. TRUSTEES OP THE PORT ОР BOMBAY 

[L L. R., 1 Bom., 188 


76. ——— Right of municipal officers 
to levy. taxes.—(Quere—Whether the Court 
ought to interfere by way of injunction with the 
exercise of в right, or alleged right, of officers of а 
municipal body to levy taxes and dues, HORMASJI 
Клвввтл е. РЕррев " ` 12 Bom., 199 


тт. ———— Powers of High Court to 
grant injunction against municipality — 
Specific Relief Act (I оў 1877), Ch. VI11.—There 
is nothing in Ch. VIII of the Specific Relief Act to 
prevent the High Court from granting an injunction 
against a municipality as part of the remedy in а 
lar suit. Moran v. Chairman of Motihari 
Municipality, І. L. R. 17 Cale. 829, considered. 
Ganga Narain v. Municipality of Cawnpore, I. L. 
R19 All, 313, referred to. STRACHEY e. MUNI- 
oman Boarn or CawsvorsT, L, R., 91 All, 848 
78. ———— Powers of public body to 
collect tax—Water-rate—Injunction to restrain 
collection.—Where a public body has received by 
statute a discretionary power to levy and is laid under 
ап obligation to collect & rate, an injunction cannot 
be granted by a Court во as to deprive such public 
body of the power of exercising ite discretion or to 
prohibit it from discharging the синаю, Mum 
COMMISSIONERS, MADRAS г, BRANSON 

emen [I. L. R., 3 Mad., 201 
79. Suits by agents of company 
to restrain it from carrying into effect а 
resolution of directors— Power to appoint soli- 
eitors to conpany—Practice.—By the Memorandum 
aud Articles of Association of the New Dharamsey 
Poonjabhoy Spinning and Weaving Company, the 
plaintiffs’ firm of M F g Со were appointed agente 
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of the company for twenty-five years, and it was 
provided that they should have the general control 
and management of the company. Cl. 98 of the 
Articles provided that the said firm, as such agents, 
should have full power and authority (infer alid) to 
appoint and employ, in or for the purposes of the 
transaction and management of the affairs and busi- 
ness of the company, such solicitors as they should 
think proper. An agreement, dated 26th August 
1874, was also entered into between the company and 
the partners in the firm of M Е Co., the executors, 
administrators, and assigns, for the time being consti- 
tuting the partnership firm of М F & Co., whereby 
it was agreed that the said firm should be agents to 
the company for twenty-five years to buy and sell, 
etc., and particularly to exercise all the powers con- 
tained incl. 98 of the Articles of Association, 
Messrs. C 4 В were duly appointed solicitors to the 
company, and acted as such for a considerable time, 
Merwanji Framji, one of the members of the said 
firm of M P & Co. died in the middle of March 
1876. The plaintiffs complained that G, one of the 
sharcholders in the company, became desirous of oust- 
ing the plaintiffs from the position of agents of the 
company, and of becoming the managing director of 
the company ; that in July 1881 he procured his own 
election and that of certain nominces of his as direc- 
tors of the company; and on the 8th August 1881 
procured tho passing of а resolution at a board meets 
ing to the effect that as Messrs. C ф B, the come 
рапу’в solicitors, were aleothe solicitors of the agents, 
it was desirable, for the interests of the company, that 
a change should be made, and that Messrs. HC 4 L 
be appointed solicitors of the company, The plaintiffs 
alleged that the only object of passing the said reso- 
lution was to facilitate the design of G of ousting 
the plaintiffs from their agency, and getting the 
management of the company for himself; that 
Messrs. H C 4 L had been for a long time the solici- 
tors of G, and had been advising him in his designs 
upon the company and upon the plaintiffs, and they 
contended that the resolution was a breach of the 
contract between the company and the plaintiffs and 
violation of the Articles of Association of the com- 
pany. The plaintiffs sued G and two other directors 
of the company and the company itsclf, and prayed 
for an injunction against the defendants to restrain 
them from committing any breach of the agreement. 
of 26th August 1874, and in particular from carry- 
ing into effect the resolution appointing Messrs. Я C 
12» solicitors for the company, and to restrain them 

doing anything inconsistent with the Memoran- 
dum and Articles of Association. The defendanta 
contended that the contract of the 26th August 1874 
had been determined by the denth of Merwanji 
Framji, and that the powers conferred on the agente 
by cl 98 of the Articles were, subject to the 
general powers of management, vested in the directors 
by the Articles, and that the case was not one in 
which an injunction could be granted. It being 
admitted that the conduct of the defendants would 
be supported by tho company in general meeting 
owing to their having в preponderance of votes, — 
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Held that, inasmuch as the Court would not, by & 
decree for specific performance or by injunction, 
compel the ccmpany to retain the plaintiffs in the 
confidential position of agents, it would not restrain 
the defendants or the company from appointing a 
solicitor, which was only a violation of what was 
ancillary or incidental to the principal part of tho 
contract, riz, the ment that the plaintiffs 
should be the agents company for twenty-five 
years; and further, zemble—that on the merits of 
the case the Court would not interfere on behalf of 
the plaintiffs. NUSSERWANJI v. GORDON 

[L L. R., 6 Bom., 662 


(3) Taaps Marr, 


80.— — —— Restraining use of trade 
mark.—Injunction pu to restrain а bazar dealer 
from using trade шаг) similar to those of з Glasgow 
frm trading in Indis. Ewe е. СноомвЕ LALL 
Munoz . . . B . + Cor., 160 


81, — — — — — — — — Frasdwlent inten- 
fion, —In an application for an injunction to restrain 
the use of а trade mark, it"s not в sufficient defence 
to say there was no fraudulent intention, and that is 
no reason for not renting the application, GRAHAM 
ж. Кав, Dons & . . 8В.1.В., Ар., 4 


82. it of patent— Label 
— Details different, but general similarity likely to 
deceive.— The plaintiffs sued the defendant for an in- 
fringement of their label used on tins of aniline dye, 
which they imported into Bombay. The label covered 
the top of the tin, and bore upon it the picture of 
an el t in the centre of a curved bend ; the rest 
of the label being а combination in green, red, and gold 
representations, for the most part, of coins, medals, 
and tracing. The defendant was the agent in 
Bombay of Casella & Co., of Frankfort. Prior to 
1892, Па & Co. had imported aniline dye into 
Bombay in tins bearing a label, the chief feature of 
which was an elephant. Of that label, however, the 
plaintiffs did not complain, But in January 1892, 
Cassella & Co. adopted в new label, also bearing 
the picture of an elephant, different in some respects 
from the picture on the plaintiffs’ label and with new 
surroundings, to none of which, taken separately, did 
the plaintiffs object, but they complained that in ite 
general cffect this new label was so similar to their trade 
mark as to amount to а colourable imitation thereof, 
and to be likely to deceive purchssers, Held that 
the plaintiffs were entitled to an injunction against 
the defendant. Per Завовнт, C.J.— The question 
їр & case of this description is not what would be tho 
effect on brokers or even dealers in Bombay, but how 
the label would be likely to strike incautious or un- 
wary purchasers, such as are to be found moro parti- 
cularly in the mofussil. After a careful examination, 
I cannot feel any doubt that the attention of such 
purchasers would be arrested by the general effect of 
the label, and that, notwithstanding such differences 
as undoubtedly exist in respect to the colour and size 
of the elephant and in some other respects, they 
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would regard the labels ва symbolical of the plaintiffe? 
goods, "The remarks of LORD SELBORNE in Johnston 
v. Orr Ewing, 7 Ap. Са. 219, relied on. Per STAR- 
exo, 7—16 ie quite posible for a label, no part of 
which is a copy of another label, to be a colourable imi- 
tation of that other label and to bo so like it in 
general appearance as to be likley to deceive pur- 
chasers. — BADISCHE, ANILINE, AND Sopa FABRIK 
v. MANECEJI SEAPURJI КАТВАЕ 

[L L. B, 17 Bom., 584 


3. DISOBEDIENCE ОР ORDER FOR 
INJUNCTION. 


{order Contempt of Covrt. Ths proper tel 
of order—Contempt of Court.—' 
for disobedience of em ddr of injunction passed by а 
Civil Court is committal for contempt, IN тив MAT- 
TER OP THE PETITION OP CHANDBAKANTA DE 

[L L. R., 6 Calc., 445:7 С.І. R., 850 


INJURY. 


See Cases UNDER DAMAGES—SUITS FOR 
DAMAGES— TORTS. 


Anticipation of— 


See DECLARATORY DECRER, SUIT FOR— 
DECLARATION OP TITLE. 


See DECLARATORY DECREE, SUIT YOR— 
SUITS CONCERNING DOCUMENTS, 


[L L R, 1 An, 
Seo Ix3uxoron—UNDER CrYIL PROCEDURE 
Co» . - 14 B. L, В, 358 


or obstruction to rights of pro- 


perty. 


Seo Ixsuxorion—Srxcuat Савив—Ов- 
STRUCTION ов INJURY TO RIGHTS OY 
PROPERTY. 


See Cases оховв Влонт or Sum—De 
JURY TO ENJOYMENT оз PROPERTY. 


INN-KEEPER. 
See HOTSL-KRRPER AND GUEST. 


INQUIRY. 
See Ромов INQUIRY. 
into cause of death. 
See CurMINAL PROCEDURE Сорив, s. 176 
(1872, в. 135) . L L. R., 3 Calc, 748 
Judicial ог administrative— 


See SANOTION то PROSECUTION— WHERE 
SANCTION 18 NECESSARY. 
LI. L. È., 13 Bom, 36 
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INSANITY. 
See CHARGE To JURY—SPEOIAL САВЕВ— 
UNSOUNDNESS OP MIND. 
[19 W. R., Cr., 26 
See Нтхро Law—Hespanp AND WIPE, 
[L L. Е., 13 AlL, 126 
Se» CASES CNDER HINDU LAW—INHERIT- 
ANCE—DIVESTING OP, EXCLUSION FROM, 
AND FORFEITURE OF, INHERITANCE—IN- 
SANITY. 
See Cases UNDER Lunatic, 


See MAHOMEDAN LAW—INHERITANCES. 
[3 B. L. Е. A.C, 306 


See MALABAR LAW— INWERITANCR. 
[L L. R., 14 Маа, 289 


— —— - of judgment-debtor— 


See SALE тх EXECUTION OP DECRER—SzET- 
TING ABIDE S ALE— IRREGULARITY. 


L. В., 19 Mad., 219 


1. —____ Death caused by insane per- 
80n.— Unsoundness of mind as absolving a man from 
the consequences of death caused by him observed 
Upon, QUEEN е. NoniN CHUNDER BANERJEE 

03 В. L. R., Ap., 20: 20 W. R., Cr., 70 


2. — — —- Unsoundness of mind, Test 
Of— Knowledge of wrong-7oing.— The test to deter- 
mine whether a person who has committed an act 
which is charged against him as an offence was of 
sound mind at the time of its commission is whether 
he knew that he was doing wrong. QUERN е, Jogo 
Monos Mara . . .  24W.R,Cr,5 


8, — —— — Penal Code, s. 84 
— Plea of insanity in criminal cases— Legal test of 
responsibility in cases of alleged unsoundness of 
mind.—S. 84 of the Penal Code (Act XLV of 1860) 
lays down the legal test of responsibility in casos 
of alleged unsoundness of mind. It ia by this test, as 
distingvished from the medical test, that the erimi- 
nality of an act is to be determined, Thenccused killed 
Мв two young children with а hatchet. The reason 
given for the crime was that, while he was laid up 
With fever, the erring of the children annoyed him. 
It was alleged that the fever had made him irritable 
and se to sound, but it did not appear that he 
was delirious at the time of perpetrating the crime. 
There was no attempt at concealment, and the accused 
made & full confession, Held that, as the accused 
was conscious of the nature of his act, he must be 
presumed to have been conscious of its criminality. 
He was therefore guilty of murder, QUEEN- 
EXPRESS e. LAKSHMAN DAGDU 

(I. L. R., 10 Bom, 512 


4. = Penal Code (Act 
XLV of 1860), s. 84.—Where the unsonndness of 
mind deposed to was not such as would make the 
accused incapable of knowing the nature of the act 
or that he was doing what was contrary to law, it 
was heid to be insufficient ta exonerate him from 
responsibility for crime under s. 84 of the Penal 
Code, QUEEN-EMPRESS г. Razat MIA 

LI. L. В., 22 Calc., 817 
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5. Penal Code (Act 
XLV of 1860), г. 84—Legal test of criminal 
liability,—A person subject to insane impulses, but 
whose cognitive faculties appear to be unimpaired, is 
not by virtue of s 84 of the Indian Penal Code 
exempt from criminal liability. — Semble—In ex- 
treme cases it is difficalt to say that the cognitive 
faculties are not affected when the will and 
the emotions are affected. It may therefore be 
said that, under the provisions of s. 84 of the Penal 
Code, exemption from criminal liability by reason 
of unsoundness of mind extends as well to cases 

insanity affects the offenders will and 
в ав to those where it affects his cognitive 
ев. Queen-Empress v. Lakshman Dagdw, 
1. L. R., 10 Bom., 512; Queen-Emprese у. Ven- 
katasami, I. І. R., 19 Mad. 459; and Queen- 
Empress v. Razai Mia, I. Г. R., 22 Cale, 817, 
followed. ОсвЕМ-ЕМРВЕВЕ v. Kaner  NASTER 
Suan, R . LL R, 88 Calc., 604 


6. - Question of sanity of pri- 
goner on criminal trial—Procedure.—If the 
Court entertains doubt as to the sanity of a prisoner, 
the fact of such insanity should be put in issue and 
tried, Ево, v. HrRA Ponsa . 1 Вот. 88 


Т. -— Criminal Proces 
dure Code, 1861, ss. 389, 890, 894.—A prisoner who 
is insane and unacconntable. for his actions, and 
therefore incapable of making his defence, instead of 
being tried, should be dealt with accttding to ss. 389 
and 890, Code of Criminal Procedure. QUEEN г, 
Ear o. . . + ЗМ. В. Cr, 57 


QUEEN г, Saga Маномвр . 8 W.R., Cr., 70 
QUEEN с. Хоовкнан CHOWDERY 

П W. B., Cr, 11 
QUEEN с. MvsravA . +» 1W. R, Сг. 15 


Now under вв. 464-476 of the Criminal Proce- 
dure Code of 1898. 


5 — Criminal Proce- 
dure Code, 1861, ss. 891, 892—Ezamination of 
medical officer Proof of insanity—A Magi 
rightly commits for trial at the Sessions a prisoner 
charged with murder, whom he finds to be sane at 
the time of the preliminary investigation, although 
he was insane when he committed the act. When а 
prisoner is found to be insane at the time of his 
trial, the proper procedure applicable to his case is 
that proscribed by ss, 391 and 392 of the Code 
of Criminal Procedure, А mere written certificate 
of a medical officer that a prisoner is of unsound mind 
and incapable of making his defence is not sufficient 
evidence of the prisoner’s insanity. The medical 
officer should be called as a witness, and be personally 
and carefully examined. Quzex e. Raw „RUTTON 
ов... ЭМ. В, Cr, 93 


Ө. ——__________ (Criminal Proce- 
dure Code, 1872, ss. 425, 232—Trial of fact of wn- 
soundness of min?.—Where on the trial of a prisoner 
by в Sessions Judge, the Judge, entertaining some 
donbt as to the prisoncr's sanity, took the evidence 
of the Civil Surgeon, and himself decided that the 
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risoner was of sound mind and capable of making 
Fis defence, whereupon the trial proceeded, and the 
Prisoner was convicted,—Held that the conviction 
must be set aside and a new trial directed reading 
вв. 232 and 425 of the Criminal Procedure Code 
together. The preliminary issue of soundness of mind 
or otherwise ought to have been tried by the jury, 
and not by the Judge personally. ^ QUEEN v. 
Buzexoo KALWAR 

[10 B. L. R., Ap, 10: 19 W. R., Cr., 15 


10, — — Acquittal— Pro- 
cedure.— Where a prisoner was declared by the Civil 
Surgeon to be insane at the time he was called on to 
make his defence, it was held that it was irregular 
to acquit him ; proceedings should have been stayed, 
and the prisoner detained, pending the orders of 
Government. In THE MATTER OP ROMON AUDHEE- 
XAREB , , . . 1OW.R, Cr, 87 


1L —— — — — — — — Criminal Proce- 
dure Code, 1861, s. 898.— Case in which the prisoner, 
notwithstanding that ho had been convicted by the 
Sessions Judge, was acquitted by the High Court on 
the ground of insanity under в. 393 of the Code 
of Criminal Procedure, and directed to be kept in 
safe custody, pending the orders of the Local Gov- 
ernment to be applied for by the Judge. QUEEN е. 
PunsoRAM Doss . > TW.R, Cr, 48 


32, — — — Imbecile—In- 
ability to understand proceedings—Code of Cri- 
minal Procedure (X of 1872), ss. 186 and 423. 
—The provisions of s. 186 of the Code of Criminal 
Procedure do not apply to в person who is of 
unsound mind ; they apply to persons who are unable 
to understand the proceedings from deafness, or 
dumbness, or ignorance of the language of the coun- 
try, or other similar cause. But where the inability 
to understand the proceedings is due to unsoundness 
of mind, the procedure provided in Ch. XXXI of 
the Code must be followed. Where a Magistrate 
found that an accused person convicted of theft was 
an imbecile and consequently unable to understand 
the proceedings, but that he was not of unsound 
mind, the High Court held that this distinction was 
without a difference, and, under в. 297 of the Code, 
annulled the conviction, and, declaring the accused to 
be of unsound mind, directed that he should be 
released on sufficient security being given that he 
would be properly taken care of, and prevented from 
doing injury to himself or any other person, and for 
his appearance when required; and th: default 
of such security being given, the case should be 
reported to Government. Empress r. HUSEN 

[L L. R., 5 Bom., 262 


13, ————— ———— Penal Code, 
4. 84—Confession by ganja-smoker of murder of 
wife—The accused, who was a habitual ganja- 
smoker, waa charged with the murder of his wife and 
infant son. In his confession he stated that he had 
killed his wife because she quarrelled with him and 
objected to go to another village where he proposed a 
change of home on account of their poverty: he 
adhered to this statement when placed for trial 
before the Court of Scasion, Tho High Court held 


тог. п 
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that this was not a plea of guilty on the charge 
of murder, but an allegation of sudden provocation, 
and he ought to have been put on his trial in order 
that the Court might ascertain whether the provoca- 
tion was grave and sudden enough to prevent the 
offence from amounting to murder. Held (per 
Вівржоор and JARDINE, JJ.) that, unless the 
accused's habit of smoking ganja had induced in him 
such n diseased state of mind as to make him 
incapable of knowing the nature of his act or its 
criminality, s. 84 of the Penal Code did not apply in 
his favour. QUzzN-EaPRESS v. SAKHARAM 

[L L. R., 14 Bom., 564 


Penal Code, 2.84 
sanity in criminal cases—Legal test 
of responsibility im cases of alleged unsoundess of 
mind.—Tho accused stabbed a child (his brother's 
wife) with a sword and killed her. He was charged 
with murder, and а ples of insanity was set up at 
the trial. No motive could be assigned for his 
attack on the child, in which ho persisted in the 
Presence of other persons; and it appeared that he 
had been in the habit of treating the child kindly 
‘and affectionately. He was suffering from fever and 
want of food at the time, and the medical evidence 
showed it was possible that the act was committed 
under a sudden attack of homicidal mania. It was 
in evidenco that he had abused some of his relations 
в short time before,—the abuse being probably due 
to irritability of mind caused by fever. Не con- 
fesscd the crime to the village Magistrate and 
answered questions put to him rationally, but before 
the committing Magistrate and the Sessions Judge he 
denied that he had killed the child, He was con- 
victed of murder. Held that, as the accused was not. 
proved to have been by reason of unsoundness of mind 
incapable of knowing the nature of his act or that he 
was doing what was wrong or contrary to law, the 
conviction was right. Queen-Empress v. Lakshman 
Dagdu, I. L. R., 10 Bom., 512, approved. QUERN- 
Empress v, УВМКАТАЗАМТ L L. R., 13 Mad., 459 

16, —-. —— Jurisdiction of Criminal 
Courts—Criminal Procedure Code (X of 1872), 

426, 432.—The authority of the Criminal Courts 
г an accused, declared under в, 426 of the Criminal 
Procedure Code to be of unsound mind, ceases after 
the transmission of such accused to the place of safe 
custody appointed by the Local Government, and 
such authority can only be revived under the circum- 
stances mentioned іп в. 432. Емрвивв e. JOY 
Ham Ков. . . LLB, Cale, 356 
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See APPRAL— ORDERS. 
(I. L. R, 4 Calo, 888 


В., 16 All, 183 
R., 16 All, 334 


See CLAIM TO ATTACHED PROPERTY. 
[L L. В., 9 All, 939 


See DEBTOR AND CREDITOR. 


(Agra 104, 321 
I. L. Е, 20 Bom., 636 
LL В, 16 Mad, 85 
See FOREIGN COURT, JUDGMENT ОР. 
(LL R., 23 Mad., 458 
See Cases UNDER INSOLVENT Аст, 


See INTEREST— MISCELLANEOUS CASES— 
INSOLVENCY PROCEEDINGS. 
(14 Moore's I. A., 209 


See RIGHT OP SurIT—INSOLVENCY. 
О. L. R., 16 Bom., 458 


See SxALL Слсвв Court, Morussi— 
PRACTICE AND PuOCEDURE— MISCELLA- 
квосв Cases . I, L. R., 2 Bom., 641 


See SMALL CAUSE Covert, PRESIDENCY 
TOWN3—JURISDICTION—INSOLVENCY. 

R., 6 Mad., 430 
of plaintiff. 


See DECREE—ALTERATION OR AMEND- 
MENT OP DECREE, 
[L L. R., 16 Bom., 404 


Order in, Appeal from— 


See DISTRICT JUDGE, JURISDICTION OP. 
[I L. R., 17 Mad., 377 


—— — proceedings— 


See Costs—Taxation ОР Costs. 
(I. L. R., 24 Calc., 891 


proceedings under Civil Proce- 
dure Code. 


See Сгуть Procepure CODE, в. 357. 
[I. L. R., 19 All, 144 
See DEED—CONSTRUCTION. 
[L L. R., 20 Bom., 310 


Sse Recuiven. L L. R., 15 Mad., 233 
setting aside adjudication. 


See Сту. PROCEDURE CODE, s. 232. 
Е . (40, W. м, 785 


DIGEST OF CASES. 


( 3980 ) 


INSOLVENCY —continued. 
1. CASES UNDER ACT XXVIII OF 1865. 


--— Order for winding-up estate 
—Effect of an execution proceeding—Leave to 
proceed—Laches—Right of assignees and creditors. 
—An order made under Act XXVIII of 1865 for the 
winding up of the estate of a trader not only stayed the 
further prosecution of suits, etc., against him, but 
also prevented the completion of an execution against 
his immoveable or ordinary moveable property, if 
such execution had not been cousummated by seizure 
and sale before the filing in Court of the resolution 
passed at the meeting of the creditors, unless the 
leave of the Court be given to the execution-creditor 
to proceed notwithstanding the winding-up order. 
Pei va. ните рем ваї 
grounds. Laches of the execution-creditor was an 
obstacle to his obtaining such leave. Under the 
Insolvent Debtors Act (1 & 2 Vict, с. 110, 
English Repealed Act; ll & 12 Vict, c. 21, 
India), the mere delivery of the writ of fi.fa.tothe 
sheriff or his deputy for execution bound the goods 
as against the assignees in insolvency, subject to the 
right of the execution-creditor to have satisfaction of 
his debt by sale. But in bankruptcy the law is 
otherwise. ` The execution must be levied by seizure 
and sale before the date of the fist or the filing of the 
petition for adjudication; otherwise the execution- 
creditor is entitled only to a rateable part of his debt 
with the other creditors. FINANCIAL ASSOCIATION 
OPINDIA AND CHINA ©, PRANJIVANDAS HARJIVAN- 
DAS . . . .  8Bom,O0.C.,25 


2. — — —— Claims proveable under Act 
XXVIII of 1865—Claim against directors of 
Joint stock company.—A claim against the directors 
of a joint stock company to make good funds of the 
company expended by them, on behalf of the company, 
in transactions that the company was forbidden by 
ita articles of association to engage in, was proveable 
under Act XXVIII of 1865. LIQUIDATORS ОР THE 
INDIAN PENINSULAR, LONDON AND CHINA BANK 
v. SCOTT . . + 6 Bom. О. C., 167 

8. Liability of trader for calls 
on shares—Ac! XXVIII of 1865, г. 24—Wind- 
i 1 -An insolvent trader, who 

is under в. 24 of Act 
XXVIII of 1865, is not liable for calls made, after he 
has obtained his discharge, in respect of shares held 
by him in a joint stock company, when the order for 
the winding-up of such company has been made prior 
to the time of the insolvent trader obtaining his dis- 
charge. IN RE MERCANTILE CREDIT AND FINANCIAL 
ABSOCIATION. PUNNETT е. VINAYAK PANDURANG 
Bom., 27 


2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE. 


4. Mortgage by insolvent— 
—Priority—Righte of mort, ages. Official Ar 
signee.—A mortgage exccuted by an insolvent (who 
has not obtained a certificate and discharge) is subject 
to the lien of the mortgagee in priority to the claim 


of the Official Assignee under the insolvency. 
КЕВАКООВВ v. BRooks . 4 W.R., P. C. 62 
[8 Moore's I, A., 889 
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INSOLVENCY—continued. 


2, CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE—continued. 


5. _______ Attachment by decree-holder 
—Priority—Vesting order.—An attachment made 
by в decree-holder prior to a vesting order in favour 
of the Officia] Assignee must have preference to the 
claim of the Otficial Assignee, Suew NARAIN SINON 
c MILLER . . . 17W. R, 984 


. — — —— Attachment before judgment 
— Adjudication of insolvency subsequent to decree, 
—P, having attached В A's property and obtained 
ь decree against him, subsequently bad him adjudi- 
cated an insolvent. The Court ruled that the attache 
ment was unaffected by the adjudication. IN RE 
Haxcowyg Мітткв . Bourke, О. С., 149 


T. — Subsequent insol- 
vency—Priority of Official Assignee.— Where an 
attachment previous to decree had been obtained 
against the property of the defendants, it was held that 
attachment did not give to the plaintiff any licence in 
respect of the property attached as against the as- 
signee of the defendants, notwithstanding their in- 
solvency having occurred after the plaintiff had ob- 
tained his order attaching the property. PETUMBER 
MUNDLE v, COCHRANE 

[1 Ind, Jur., N. 8., 11: Bourke, О. C., 889 


8. Vesting order, 
Effect of, on attached property.—An attachment of 
property before judgment places it in the custody of 
the law, but docs not alter the property init. An order, 
therefore, vesting the property of an insolvent in the 
Official Assignee vests in that officer property of the 
insolvent which has been во attached. IN THE 
MATTER OP босоог Dass SOONDERJEE. Рвтом- 
вив MUNDLE v. GOCOOL DASS SOONDERJEE 

[1 Ind, Jur., N. B., 327: Bourke, О. C., 240 


9. Effet of resting 
order—Priority.—Certain property was attached 
before decree "under Act VIII of 1859, s. 83. 
On the 11th of May the plaintiff obtained a decree in 
the suit against the person whose property had been 

tached, On the same day the judgment-debtor filed 

Petition in insolvency, and the usual vesting order 
was made. Held in the Court below that the Official 
Assignee was entitled to the goods, notwithstanding 
the attachment before decree followed by the decree. 
Held, on appeal, property attached before decreo 
Passes to the Official Assignee under an insolvency 
where the adjudication and vesting order are obtained 
after decree, and where the attaching creditor has поб 
proceeded to sell. Semble- Tho Official Assignee has 
priority over the execution-creditor, unless the latter 
has actually sold under the attachment, and received 
the proceeds from the ошеег of the Court. Ram- 
PERSAUD Roy v. CALLAOHAND Dass 

[l Ind. Jur., N. В, 325, and 
on appeal, Id., 378 

10. Vesting order— 
Priority of Official Assignee—The title of the 
Official Assignee of an insolvent under 11 & 12 Vict,, 
€. 21 (the Insolvent Act) ie preferable to that of a 
creditor of the insolvent who before the vesting order 
has obtained an order for attachment before judgment 


тот, п 
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INSOLVENCY —continued. 


2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE—continued. 


under ss, 83 and 84 of the Civil Procedure Code, 
1859, in respect of the property comprised in such 
attachment. The effect of attachment before judg- 
ment is to secure that the property attached shall be 
forthcoming at the time of pronouncing the decree, to 
abide whatever order the Court shall make upon it, A 
vesting order in insolvency is in effect an assignment 
in trust for the benefit of creditors, and is paramount 
to the right of an attachment before the judgment. 
creditor, as it is more equitable that property under the 
control of the Court should be applied for the benefit 
of all the creditors than for the exclusive advantage 
of опе. Java RAMJI v. JADAVJI NATHA 
О Bom, 224 
Sava RAMJI е. ТАРАУЛ NATHU. Ех-РАВТЕ 
GAMBIE . . 2 Bom, 165: 2nd Ed., 142 
11. —— — — ~ Priority of 
Official Assignee.—Where moveable property of 
defendants in certain suite in Civil Courts in the 
mofussil had been attached before judgment under 
ss. 83 and 84 of Act VIII of 1859, and во continued 
until decrees and orders for execution had been made 
in those suits, and warrants for such execution had 
been lodged with the Nazir of the Court,—Held that 
those warrants at the latest, on their delivery to the 
Nazir. bound the property without re-seizure by him ; 
and that accordingly the cxecution-creditors were 
entitled to preference as regarded the attached goods 
over the Official Assignee, in whom the estate of 
the defendants had become vested by the orders of the 
Insolvent Debtors’ Court at Bombay, made before sale 
by the Nazir of the attached property, but subse- 
quently to the delivery to him of the warrants for 
execution. Held, however, also that more attach- 
ment before judgment does not so bind the property 
attached as to give to the attaching creditors priority 
over the Official Assignee, in whom the estates of the 
defendants had been vested by orders of the Insolvent 
Debtors’ Court made subsequently to such attachment, 
but before decree and warrant for execution. Doe 4. 
O'Hanlon у. Paliologus, Mort., 823, observed upon. 
GAMBLE с. BHOLAGIR 
[2 Bom., 150: 2nd Ed., 147 
12. Priority of 
Official Assignee—Civil Procedure Code, s. 81— 
Insolvent Act (11 & 12 Vict., с. 21), за. 7 and 49.— 
The plaiutiffs brought a suit against Рф Co. for the 
recovery of a sum of money with interest, and on 
16th May obtained a probibitory order for attach- 
ment before judgment under s 8: of Act VIII 
of 1859, under which they attached, on the 17th of 
May, the right, title. and interest of Р & Co. in the 
premises in which they carried on business in Cal- 
cutta, On the 20th of May, P ф Co. were adjudi- 
cated insolvents on the petition of other creditors, 
and the usual order was made vesting their estate 
and effecta in the Official Assignee. — On an applica- 
tion on behalf of the Official Assigne« for an order 
releasing the property from attachment, the Court 
ordered the prohibitory order to be set aside, and the 
property attached thereunder to ће released. BANE 
Or BENGAL ©, NEWTON 12 B. L. R., Ap, l 
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INSOLVENCY—continued. 


2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE—continued. 


18, — ——— — — — — Г order— 
Priority of Official Assignee.—An atachment before 
judgment has no effect against the Official Assignee, 
who holds the property of the judgment-debtors under 
a vesting order of Court made before the order for at- 
tachment was passed, MILLER г. Мох Monrx Кот 

[L L. R., 7 Calc., 218: 8 C. L. R., 213 


14. Vesting order— 
Civil Procedure Code, s. 276—Official Assignees 
fitle.— Where a vesting order has been made under 
11 & 12 Vict,c. 21,8. 7, after attachment and 
before decree, the title of the Official Assignee takes 
effect and prevents the attaching creditor from ob- 
taining satisfaction of bis decree by а sale, — Aib 
Kristo Shaha Chowdhry v. Miller, I. L. В. 10 
Cale, 150, and Gamble v. Bholagir, 2 Bom., 150, 
followed, SADAYAPPA ©, PONNAMA 

[I. L. R., 8 Mad., 554 


15, — — — — — Farting order— 
Priority of claim of Official Assignee. "А creditor 
attached before judgment certain of his debtor's pro- 
Between the date of attachment and the date 

bsequently obtained by the creditor, 
the property of the debtor became vested in the Official 

Assignee under а vesting order. The Official Assignee 

brought a suit to remove the attachment, and for an 

injunction restraining the sale of the property. The 

Court of first instance decreed the suit in favour of 

the Official Assignee. On the case coming up before 

8 Full Bench,—Held per МоГохвы, TOTTENHAM, 

and Perser, JJ., that where there has been an at. 

tachment prior to decree, and the property of a judy 
ment-debtor subsequently becomes vested in the Off. 
cial Assignee in insolvency previous to the decree, 
the vesting order will prevent such an attaching cre- 
ditor from executing his decree against the property. 

Per GARTH, C.J., and MrrTER, J., contra, that under 

the 84th Chapter of Act XIV of 1882, the Court had 

по power to remove the attachment before judg- 
+ ment or stay the sale at the instance of the Official 
Assignee, Sum Knisto SHAHA CHOWDIRY r. MILLER 
TEL Е., 10 Calc., 150: 13 С. L. R., 433 

16. 


defendant whose property has been attached before 
judgment—Right of Official Assignee to attached 
‘property Proctiot Ои Procedure Code (1882), 
зз, 278, 281, 351, and 487.— Plaintiffs filed a suit in a 
subordinate Court, and attached before judgment 
some moveable property of the defendant. Before 
the hearing of the suit, the defendant filed a petition 
in Bombay under the Insolvency Act, and a vesting 
order was made. Held that the Official Assignee 
was entitled by an application to the Court, in which 
the suit was filed, to have the attachment raised 
before the defendant was declared an insolvent. 
Where a vesting order is made after attachment, and 
before decree, the title of the Official Assignee takes 
effect, and prevents the attaching creditor from ob- 
taining satisfaction of his decree by a sale. In such a 
case, the Official Assigneo can move by an ordinary mc- 
tion instead of a regularsuit. Java v. Jadawyi,1 Bom., 
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INSOLVENCY continued. 


2 CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE—continued. 


224, referred to, Shib Kristo v. Miller, I. Г. R, 
10 Cale., 150, and Sadayappa v. Ponnama, I. L. Е. 
8 Mad., 554, referred to and followed. TORNER г. 
PesTONJI FARDUNJI L L. R., 20 Bom., 403 


17. — —— Attachment under decree— 
Priority of Official Assignee.—Where money due to 
the judgment-debtor was attached in the hands of the 
Administrator General in execution of a decree, and 
afterwards, before any further steps were taken by 
the attaching ereditor, the judgment-debtor filed his 
schedule in the Court for the Relief of Insolvent 
Debtors, and the usual vesting order was made,— Held 
that the Official Assignee had priority over the 
taching creditor under Act VIII of 1859. Ror 
Снохрев Roy г. BAMPTON 

[8 Ind, Jur., N 8,188 

18, — — — — Priority of 
Official Assignee — Ezecution-ereditor under dè- 
cree of Small Cause Court—On the 2204 July 
A brought an action in the Caleutta Court of Small 
Causes against the members of the firm of В 4 Co, 
and obtained judgment on the same day. On the 28rd 
Joly property belonging to В ф Co. was seized by a 
bailiff of the Court in execution of the decree. On 
the z6th July the members of the firm of В 4 Co. 
were adjudicated insolvente, and the usual vesting 
order was made. On the 30th July the Official As- 
signee gave notice to the seizing bailiff of his claim to 
the property seized. Held (per NoRMAN, Л. on 
в reference from the Small Cause Court) that the 
Official Assignee was entitled to the property in prior- 


ity to 4. COCHRANE о, GLADSTONE, WYLLIE & Со. 
[3 Ind. Jur., N. 8., 337 
19. Priority of Off- 


cial Assignee as against execution-creditor.—The 
Official Assignee of the Insolvent Court is entitled, 
under the vesting order, to possession of the insolvent’s 
estate, even when that estate has been attached in 
execution of a decree, and an order directing the sale 
of it has been passed. But if a sale bas taken place 
before the vesting order, the property in the subject 
of the attachment has passed from the judgment- 
debtor to the auction-purchaser, and the proceeds of 
the sale are primarily charged with the satisfaction of 
the decree or decrees in execution of which the sale 
has been made, SAnKIES r. BUNDHOO ВАЕЕ 
ОМ. W. Part 6, р. 81: Ed. 1873, 172 
> Official Assignee 
ity.—A obtained a decree against B, and in 
on attached property of B in Zillah Dinage- 
pore in January 1868, which was sold on the 19th of 
March, In the meantime B had been adjudicated an 
insolvent, and the usual vesting order was made 
оп March 6th, Notice of this order reached the Judge 
of Dinagepore after the sale, but before the sale had 
been confirmed and the proceeds handed over. Held 
that the Official Assignee was entitled to the proceeds 
of the sale, INDRA CHANDRA DOGAR г. TARACHAND 
Docak . ЗВ. L, R., A. C., 61:10 W. R., 358 
INDRA CHANDRA Dogar є, OFFICIAL ASSIGNER 
(11 W. R., 100 
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2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE—continued. 


21. — —  — — —  ——  Ezecutiomoredi- 
tor—Official Assignee.—The property of А was 
attached under a decree obtained by В. After the 
attachment, but prior tothe sale, 4 was adjudicated an 
insolvent, and the usual vesting order was made. Ош 
the following day the agents of the Sheriff, by the 
order of the Oticial Assignee, sold the property at- 
tached for the recovery of the amount of B's decree, 
cte., and the proceeds of the sale were handed over by 
them to the Otheial Assignee. Subscquently the pe- 
tition of the insolvent was dismissed. Immediately 
thereupon, on the ваше day, С, another execution- 
creditor, attached the proceeds of sale in the hands of 
the Oificial Assignee. B applied to the Court to order 
the Officiel Assignee to hand over the proceeds to 
the credit of his cause, On the same day A filed a 
fresh petition in the Court for the Relief of Insolvent 
Debtors, and в second vesting order was made, С 
claimed that the proceeds of sale should bo handed 
over to him. Held that В was entitled to have the 
proceeds paid to him. WINTER г. GARTNER 


OBL R., О. C., 70 
22. Priority of Ofi- 
cial Assignee—Vesting order—Attachment of 


money in execution of decree.—In execution of a de- 
cree of the Small Cause Court, certain gools belong- 
ing to the judgment-debtor, together with a sum 
of #227 iu cash, were seized on the 22nd November ; 
and on the 30th, the R227, together with the proceeds 
of sale of some of the goods, were placed to the credit 
of the decree-holder in the books of the Court, On the 
25th November, the judgment-debtor was declared 
insolvent, and by a vesting order of the same date his 
estate trausferred to the Otlicial Assignee. Held 
that the execution complete by the seizure of the 
money, and the Official Assignee was not entitled to 
the sum of #227 as against the execution-creditor. 
GRISH CHANDRA Roy v, PRASANNA KUMAR CHINA 
[4 B. L. R., О, C., 94 
23. — Priority of Ofi- 
cial Assignee—Vesting order—Sale in execution of 
decree—Auction-purchaser.—In September 1867, 
4 obtained a decree against B, and on 12th January 
1868 caused a piece of land to be attached in exocu- 
tion, On 17th April 1868, it was sold by order of the 
Zillah Judge, and bought by C. Before this, however, 
the judgment-debtor B had filed his petition in the 
Insolvent Court, and on the 6th March 1868 vesting 
order was made, On 24th July 1868, the Official 
Assignee suld the premises by the order of the In- 
solvent Court. The purchaser at the last-mentioned 
sale now sued to recover the property from the 
purchaser at the sale in execution of 4's decree. Held 
(per Сопсн, C.J., Baytex, Kear, and Jackson, 
JJ.) that the vesting order passed the property to 
the Onticial Assignee, subject to being divested by 
в sale in execution of the decree ; that the sale in exo- 
cution by order of the Zillah Judge was legal, not- 
withstanding the vesting order ; that the purchaser at 
the sale by order of the Insolvent Court had no right 
to recover it from him. "The attaching creditor had a 
right to have the attached property sold, and the 
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2. CLAIMS OF ATTACHING CREDITOES AND 
OFFICIAL ASSIGNEE—continued. 


money realized by the sale paid to him. Per PERAR, 
J.—The jurisdiction of the Zillah Judge to order the 
sale was not affected by the vesting order; but before 
making the order for sale, the Official Assignee should 
be heard ; and unless special reason be shown upon the 
Official Assignee’s application, the execution-proceed- 
ings should be stayed or sot aside. In the present case 
it must be assumed that the Judge made the order 
for sale in due course, and consequently ‘that sale 
operated to pass the property out of the hands of the 
Official Assignee into those of the auction-purchaser. 
ANAND CHANDRA PAL г, PANCHILAL SUMA 

[5 B. L. R., 691: 14 W. R, Е. B., 88 


In the same caso it was afterwards held by the 
Division Bench that the title of the purchaser at a 
sale by the Official Assignee at the instance and with 
the concurrence of certain persons who held в morte 
gage on the property, dated 30th September 1866, 
ou which they had obtained a decree for sale, did not 
prevail over che title of the attaching creditor at the 
sale in execution of his decree, ANAND CHANDRA 
PAL v. РохснЕЕ Lat Sook = . 15 W, R., 257 

24, — ——— — — — — — Ezecution-credi- 
tor, Right of, against Official Assignee—Payment 
of proceeds of sale into Court.—A obtained a decree 
against B on 15th August 1870 and an order for 
execution thereof on 8th September. In pursuance 
such order, the Sheriff attached certain propert: 


of 
y be- 
longing to В ; and by order of Court of 14th Septem- 
ber the Sheriff was directed to sell the property so at- 
tached, and the sale was fixed for the 186 December, 
On 30th November, В filed his petition in the Insol- 
vent Court, and the usual vesting order was made. On 
let December, the property was sold by the Sheriff 
under the order of 14th September, and tho proceeds 
were paid into Court. Held that the execution-eredi- 
tor was entitled as against the Official Assignoe to be 
paid out of the proceeds. AGA MAHOMED ALI 
SHERAJI с. JUDAH 
[7 B. L. R., 50: 17 W. R., 234 note 
26... — Rights created by в. 995 
how affected by insolvency and vesting 
order—Civil Procedure Code (Act XIV of 1882), 
а. 295—Insolvent Act (11 & 19 Vict, c. 21), 
4. 49.—An order under s. 295 of the Civil Procedure 
Code affects only interests existing at the time. The 
insolvency of the debtor introduces a new state of 
things from the date of the insolvency, but as regards 
sums accrued due prior to the date of the insolvency, 
the order under s. 295 creates rights which are not 
affected by the insolvency, Soobal Chander Law v. 
Russich Гай Mitter, I. І. R., 15 Calc., 202, cited, 
Howatson e. Осввахт . I. L. R., 27 Calc., 351 
[4 C. W. N., в10 
26. Partnership—Insolvency of 
one partner—Vesting crder— Subsequent decree 
against insolvent and attachment of the firm pro- 
perly in execution—Claim by Official Assignee to 
set aside attachment—Civil Procedure Code 
(1852), гг. 278-283.— The defendant was the 
manager of в joint Hindu family, consisting of hime 
self and two nephews carrying ou в family business 
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2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE—concluded. 

in Bombay, Madra 
brought in the Hig! 
as manager of the said joint family, а decree was 
passed on the ТИВ April 1896, which was iu terms 
aguinst the defendant alone. On the same day 
certain property in Bombay, in which (as found by 
the Judge) the nephews and the defendant were 
jointly interested, was attached in execution of 
the decree. Two days previously, however, riz, 
on the 9th April 1856, the defendant bad been 
adjudged an insolvent by the Insolvent Court at 
Madras under s. 9 of the Indian Insolvent Act 
(Stat. 11 & 12 Vict, c. 21). On the 6th May 
18:6, the Official Assignee took out a summons to 
have the attachment removed. Held that the claim 
of the Official Assignee must prevail aud the pru- 
perty be released from attachment. Ав at the 
time of the claim of the Official Assignee the defen- 
dant’s schedule had not been filed, the claim was 
therefore governed by s. 278 and the following 
sections of the Civil Procedure Code (Act XIV of 
1882). As at the time of the attachment the defen- 
daut’s interest in the property had by the vesting 
order been completely divested from him and vested 
in tho Oflicial Assignee, the property was in his 
possession partly on account of the Official Assignee 
and partly on account of the solvent partners of his 
rm; that is, wholly on account of other persons. 
All his property and all he could honestly dispose 
of, whether for his own benefit or for the bene- 
fit of the pot family, had prior to the attach- 
ment passed to the Oificial Assignee, and conse- 
quently there was nothing which the decree-holder 
could attach and sell, Where subsequently to the 
insolvency of one of several purtuers a decree is 
obtained against the firm and property of the firm 
is attached in execution, such attachment should 
be removed. By allowing the cxecution, the solvent. 
partners abandon their right of administering the 
joint estate, and in the interest of the joint creditors 
the decree-holder must be restrained from going on 
with the execution, and the partnership assets will 
be applied by the Insolvent Court in paying the 
joint creditors ratcably, the Official Assignee receiving 
the insolvent’s share of the surplus, and the rest 
being handed over to the solvent partners. SARDAR- 
MAL JAGONATH г. ARANVAYAL ЗАВНАРАТНУ 

L. В., 21 Bom., 205 


In a suit 


8. RIGHT OF ELECTION 4$ TO LEASEHOLD 
PROPERTY. 


27. Right of Official Assignee to 
accept or disclaim leasehold property— 
Effect of taking possession—Liability for rent.— 
‘The Official Assignee has the right to elect whether 
pt or repudiate oncr.us (e.g., le 

nging to an insolvent and as such v 
in the Official Assignee under the Indian на 
Act (Stat. 11 & 12 Vict, c. 21). Except under ex- 
ceptional circumstances, the taking of possession 
of leasehold Property by the Осы Assignee is proof 
of election ou his part to take the lease. 4 held 
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3. RIGHT OF ELECTION AS TO LEASEHOLD 
PROPERTY—concluded. 


certain premises in Bombay from the plaintiff as a 
monthly tenant at a rent of R125, with liberty to 
either party to terminate the tenancy on giving one 
month's notice. On the 9th April 1896, 4 was ad- 
judicated insolvent by the Court for the Relief of In- 
Solvent Debtors at Madras, and on that day the usual 
vesting order was made vesting all his estate and 
effects in the defendant as Оо] Assignee. On the 
20th August 1896, the Sheriff, who had taken 
possession of the premises in execution of a decree 
passed against 4, handed over possession of them to 
the agent of the defendant, who remained in posses- 
siou until the 30th September 1896, when he gave 
them up to the plaintiff. The plaintiff brought this 
suit against the defendant for the rent (8750) due 
from Ist April 1896 to the 30th September 1896. 
Held that the defendant was liable. Ву entering 
into possession on the 30th August 1896, the defen- 
dant had elected to accept the lease and had thereby 
become assignee of it. ‘The acceptance dated back to 
the vesting order, and the Official Assigneo (the 
defendant) became liable for the rent during the 
period that he continued to be assignee, his lisblity 
ending when with the landlord’s consent he surren« 
dered the term, ABDUL RAZAK ©, KERNAN 

[L L. В. 23 Bom., 617 


4. SALES FOR ARREARS OF RENT. 


98. —————- Validity of sale against 
Official Assignee— Insolvent Act, 11 d 12 Vict., 
e. 21— Rights of purchaser.— When a tenant of land 
owing arrears of tirvai (rent) takes the benefit of the 
Insolvent Debtors’ Act,11 & 12 Vict, c. 21, the 
Otticial Assiguee must elect, and express bis election, 
to take the land cum onere, otherwise he acquires no 
interest in it. Where such election bas not been 
made, and a suit for possession is brought by a pure 
chaser at an auction-sale held by the revenue author- 
ities for the arrears, the insolvent cannot plead a 
jus tertii in the assignee, CHINNA SUBPARAYA 
Морли о, KANDASAMI REDDI 

[L L. R., 1 Mad., 50 


29. ———— Right to sell in execution 
of decree—Landlord aud tenant—Official As- 
signee—Beng. Act РІШ of 1869, ss. 59 and 60— 
Insolvent Act, 11 $ 12 Vict, с. 21.—A decree for 
arrears of rent of an under-tenure was obtained against 
a tenant who became an insolvent, aud whose tenure 
became vested in the Official Assiguee by virtue of 
the provisions of the Insolvent Act, 11 & 12 Vict, 
с. 21. An application was made under вв. 59 and 60 
of the Rent Law, Bengal Act VIII of 1869, for an 
order that the tenure should be sold for its own arrears. 
‘The Oficial Assignee objected to the sale, and con- 
tended that the decrec-holder’s only right was to 
prove in the insolvency for the amount of his debt. 
Heid that, whether the arrears of rent became due 
before or after the insolvency of the jndgn.ent-debtor, 
the decree-holder was entitled to sell the tenure in 
execution of his decree, Спохрев NARAIN SINGH 
г. Kisugy Снакр GOLECHA 

[L L. R., 9 Calc, 855 
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30. ——-—— Buit on promissory note 
endorsed by an insolvent—Right of Official 
Assignee to inlercene— Civil Procedure Code, s. 78. 
- Iu a suit brought on a promissory note, dated 
16th February 1872, made by the defendant and 
payable to one Z, and endorsed by L to tho plaintiff 
for value, it appeared in evidence on the hearing 
of the case in undefended cause that Z had been 
insolvent, and that the note had been delivered to him 
and endorsed by him to the plaintiff between the 
dates of his obtaining his personal and his final dis- 
charge, and the suit was ordered to stand over and 
notice to be given to the Official Assignee. On an 
application by the Official Assignee that the suit 
should be adjourned, and the Official Assignee be 
в party, the Court held that he had a right 
to ам and an order was made postponing the 
hearing of the suit for a month to enable the Utticial 
Assignee to institute s mult on the note. КЕШУ о. 
Banton. . . 10 В. L. В. Ap., 23 


6. PROPERTY ACQUIRED AFTER VESTING 
ORDER, 


81. ———— After-acquired property— 
Purchaser from insol rent who had not obtained his 
discharge — Purhaser from Official Assignee— 
Rights of parties—Intercention of Official As- 
‘signee—Adverse possession.—Subject to the right 
and claim of the Official Assignee, and во long as he 
does not interfere, an insolvent, who has not obtained 
his final discharge, bas power with respect to after- 
acquired property to buy and sell and give discharges, 
and do all other acts which he could have done before 
his insolvency. The posscssion of such property by 
an insolvent in such a position my be adverse to the 
Official Assignee so as to bar the title of thelatter by 
lapse of time. KRISTOCOMUL MITTER v. SURESH 
CHUNDER DER 
[L L. R., 8 Calo, 556 : 12 C. L. R., 258 
зз. Insolvent Aot 
(Stat, 11 4 12 Vict., c. 21), 08.7 and 27-—Sala 
Pension—Personal earnings of insolvent —Attach- 
ment previous to vesting order.—After-acquired pro- 
perty of an insolveut, whether it consists of salary, 
personal earnings, or property of a different kind, 
is property which veste in the Official Assignee, but 
subject to the provision of s. 27 of the Indian Insol- 
vent Act as to salary and pension, and subject to the 
unwritten law as to personal earnin; sufficient for 
the maintenance, according to his position in life, of 
the insolvent and his family. Accordingly, the 
Official Assignee is not entitled to claim such salary 
or income except by means of an order obtained under 
8.27 of the Act, nor such personal earnings at all 
unless and until in either case the insolvent has 
accumulated a margin beyond what has been required 
for his adequate support. An attachment upon the 
salary of а railway servant ceases to bo operative 
after he bas filed his petition in insolvency, and 
should be withdrawn on notice being given of the 
making of the vesting order, Ix THE MATTER OF 
DoNAGHUE . L L. R., 19 Bom., 232 
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6. PROPERTY ACQUIRED AFTER VESTING 
ORDER —concluded. 


33, Insolvent Act 
(11 § 12 Гс! c. 21), «.7—Uncertificated insolvent 
— Mortgage by insolvent—Righis of Official As- 
ie Official Assignee applied under the In- 
36, for the delivery up to him of a 
iture of which the occupants were in 
possession under а mortgage from an insolvent, dated 
December 1891. It appeared that the insolvent had 
been adjudicated in 1888, and had received her per- 
sonal discharge in 1890, and had obtained the house 
in question under a deed of gift in April 1891, and 
had died intestate in May 1892, having never obtained 
a discharge under s 69. Тһе mortgagees took their 
mortgage with notice of the insolvency of the morte 
gagor. The Official Assiguce did not become aware 
that the insolvent had acquired the property in 
question till September 1892, when he intervened and 
claimed the property free from the mortgage. Held 
that the Official Assiguce was entitled to the mort. 
gaged property free from the mortgage. ROWLAND- 
SON е. CHAMPION „17 Mad, 91 

МмМ—— pum insole 
tent debtor—Whether it vests in his administrator 
or in the Official Assignee—Policy of insurance— 
Vesting order, Effect of—Insolvent Act (11 & 12 
Vict, с. 21), в. 7.— The Official Assignee sold a 
policy of insurance on the life of an insolvent, who, 
after obtaining his personal discharge, died. ‘The pur- 
chaser, having bought the policy mainly for the 
benefit of the insolvent, paid most of the sum realized 
by him upon it tothe Administrator General, who was 
about to take out letters of administration to the 
estate of the insolvent. Held that the Administrator 
General was entitled to the proceeds of tho policy iu 
preference to the Official Assignee. IN RE ACKRILL 

[LL R., 18 Mad, 24 


85, — —— — — — — — — Insolvency А сё 
(114 19 Vict., c. 21), в. 7— Payment to insolvent, 
afler vesting order, of debt due before : Effect of. 
Payment to an insolvent, after a vesting order has 
been made, of a debt due before the insolvency pro- 
ceedings does not operate as а discharge of the debt 
wholly or pro tanto as against the Official Assignee, 
even if such payment was made bond fide without 
notice of insolvency. Semble—That the facts of the 
case showed that the defendant had notice of the act 
of insolvency on the part of the debtor; or at all 
events that the circumstances weresuch as to put him 
onenquiry. Kristo Comul Mitter у, Suresh Chunder 
Deb, I. L. Е» 8 Cal., 556, distinguished ; Rowlandson 
у, Champion, I. І. Ry 17 Mad, 21, referred to. 
MILLER с. ABINASH Снохрев Derr 

[3 C. W. N., 872 


7. ORDER AND DISPOSITION. 


Order and disposttion- 
Insolvent Act, ss. 23, 24—Partners.—R carried on 
business in Calcutta in partnership with В and C 
under the style and firm of В 4 Co. Goods were 
consigned on triplicate account to В 4 Со, B, B 

4 Co. and another. The consignors wroteto B ф 
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Co.: “You will please hand over the goods, as por 
annexed list, to В, В 4 Со, Calcutta; they are 
bought, as you are aware, under special agreement 
on triplicate account.” Before the goods had arrived, 
В $ Со. stopped payment. В, В & Co. were creditors 
of B 4Co. Alter B & Co. had stopped payment, 
on the application of B, B 4 Со, В endorsed over, 
without consideration, the bills of lading to В, В 
Con who thereby obtained delivery of the goods, and 
proceeded to sell the sume. Within. two months of 
the endorsement, R filed his petition of insolvency, 
Held that, under s. 24 of the Insolvent Act, it 
appearing on the evidence that at the time of filing 
his petition the goods were, as to one-third, the insol- 
vents property, the Official Assignee was entitled 
to have the goods, etc., handed over to him, and an 
account in respect of such of the goods as had already 
been sold, In THE MATTER ор ROBINSON 
[2 Ind, Jur., N. 8, 279 

87. Insolrent Act, 
. 98.— An insolvent, J A, executed the following docu- 
ment in Calcutta, dated May 16th, 1867, in favour of 
M І $ Co.: “Dear Sirs,—In consideration of your 
having advanced to me the sum of R8,700, I hereby 
assign to you the whole of the furniture and fittings 
now lying at my house, Fairy Hall, Dum-Dum, the 
whole of which I declare to be my property, free and 
unencumbered, and hereby authorize you to proceed 
to a sale of the said property by auction, should I fail 
to refund the amount of H8,700 on or before the 10th 
dey of July next.” ‘The document was duly stamped 
and registered under в. 68 of the Registration 
Act. J А failed to pay the R8,700; and on the 
following day, M Г 4 Co. placed а durwan, their 
own servant, on the premises at Fairy Hall, to assert 
their right to the possession of the furniture and to 
prevent its removal without their permission. Ап in- 
ventory was being made, and other steps taken 
Preparatory to в sale. J 4 continued to reside 
in the house, and to use and enjoy the furniture ав 
before, with the knowledge and consent of M L 4 
Co. Before any sale took place, J A filed his peti- 
tion in the Insolvent Court, and the usual vesting 
order was made, Held that the furniture was in the 
“ possession, order, and disposition ” of the insolvent 
within the meaning of s. 28 of the Insolvent 
Act. IN THE MATTER OP AGABEG 

[21nd. Jur., N. 8, 840 

88. — — — — — — —  Bpecifie appro- 
priation—Insolvent Act (11 4 127 2Р1), 
за. 28 and 24—Jurisdiction—Cause of action. — Ñi 
4 Co. merchants carrying on business at Glas- 
gow, brought a suit against J C, Official Assignee 
who resided in Calcutta, as assignee of the estate 
of B 4 Со. merchants carrying on business at Cal- 
cutta, and Sm. & Co., merchants carrying оп busi- 
ness at London. St. 4 Co. alleged in their plaint 
that they were the owners of certain goods, and sold 
the same to В 4 Co. and Sm. 4 Со. and drew for 
the price cn Sm. 4 Co., who accepted the drafts 
that the goods were shipped to В ф Co. at Calcutta ; 
that at the time when the acceptances were given it 
Was agreed upon between St. 4 Co, Sm. & Co., and 


8 
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B 4 Со, that they should be met and paid out of the 
sale-proceeds of the goods, “which were thereupon 
specially appropriated therero;" that Sm. Co. 
and В 4 Co. subsequently suspended payment,— 
namely, in December 1866 and January 1867; 
that in February 1867 В 4 Co. filed their petition 
in the Court for the Relief of Insolvent Debtors at 
Calcutta, having previously delivered а portion of 
the gcods, and endorsed the bills of lading for the 
remainder to J S Ф Co. who had notice of the 
insolvent state of Sm. § Со. and B 4 Co. without 
апу consideration and without the consent or author- 
rity of St. & Co., although the acceptances had not 
been met or returned, or the goods in any way paid 
for; that the proceeds arising from the sale of the 
gcods had been handed over by J S 4 Co. to J C, 
who threatened and intended to apply the same in 
payment of the general body of creditors of В {$ 
Co. St. § Co. prayed that the rights of the parties 
to the suit might be declared; that an account 
might be taken of what had been received by J C 
in respect of the proceeds of such sale; that J С 
might be directed to pay to Sf. 4 Со, what on 
taking such account might be found due to thom; 
that в receiver might be appointed ; that meanwhile 
J C might be restrained by injunction from paying 
over the same to any one except St & Со. On 
the case coming on for settlement of issues, the 
suit was dismissed by NORMAN, J., on the ground 
that, from the facts alleged in the plaint, the 
inference was that the goods were in the possession, 
order, and disposition of В & Co, as reputed 
owners, with the consent of St. 4 Co. within the 
meaning of а, 23 of the Insolvent Act; and 
therefore the goods and tho sale-proceeds rightly 
passed to J С as assignee; and further that tho 
Court had not jurisdiction to declare the rights of 
all parties as prayed for; that the cause of action 
did not wholly arise within the jurisdiction, and it 
was not shown that leave had been granted to 
institute the suit. Held on appeal that the Court 

jurisdiction to entertion the suit, and the 


plaint sufficiently disclosed в cause of action, St. 
$ Co. had a right to bave it tried whether they 
had an equitable charge upon the proceeds for the 
purpose of paying the bills, STERLING г. COCHRANE 

[1 B. L. R, O. C, 114 


39. 


brought a suit against J C, Official Assignee, who 
resided at Calcutta, as assignee of the estate of В Ф 
Co, merchants, carrying on business at Calcutta, 
and S 4 Со, and Мф Со. aud other merchants 
carrying on business in London and Glasgow respec- 
tively. C & Co. alleged in their plaint that, under 
an arrangement with В 4 Co. and S 4 Co. they 
shipped on the joiut account of the three firms goods 
to B 4 Co, at Calcutta drawing for the price on S f° 
Co, who accopted their drafts in respect thereof ; 
that C 4 Co. had a one-third share in the above joint 
accounts; 5 4; Co. had в one-third share, and 8 4 Co 
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and М 4 Co. had a one-third share between them ; 
that the whole of the goods were purchased and paid 
for by C $ Co.; that at the time the acceptances 
were given, it was distinctly agreed upon by all the 
parties that the bills should be met and paid out of 
the sale-proceeds of the goods, “ which were therc- 
upon specifically appropriated thereto ;” that 5 de 
Со. subsequentiy suspended payment in December 
1866 and 5 4 Co. in January 1867 ; thatin February 
1867 В 4 Со. filed their petition in the Court for the 
Relief of Insolvent Debtors at Calcutta, having 
previously sold a portion of the goods, and delivered 
the remainder to J 5 d Co., as agents, for salo on 
account of С & Co. and the other parties interested, 
754 Co. being instructed by В & Со. to hold the 
same toa separate account of В 4 Со,; that J S df 
Co. had received the proceeds of the sale of the whole 
of the goods; that the proceeds arising from the sale 
had been handed over by J 5 § Co. to J С, who threa- 
tened and intended to apply the same in payment of the 
general body of creditors of В 4 Co. C ф Co. prayed 
that rights of the parties to the suit migbt be declared ; 
that an account might be taken of what had come 
into the hands of J C in respect of the goods; that 
J C might be declared answerable to C $ Co. for the 
amount which should be found to be due to them on 
such account ; that C d Co. might be declared entitled 
tothe sum во found due for the price of the goods aud 
other payments made by them on account of the 
goods; that J С might be directed to pay to С 4 Co. 
what should be found to be due to them on taking an 
account ; that the proceeds might be directed to be 
paid amongst the parties to the suit, according to 
their respectivo sharcs aud interests thercin ; and that, 
in the meantime, J C might be restrained, by injunc- 
tion, from paying over the same to any one except С 
4$ Co. On the case coming ou for settlement of 
issues, the suit was dismissed by NORMAN, J., on the 
ground that the Court had not jurisdiction to declare 
the rights of partics as prayed, and no cause of action 
was disclosed agaiust the Oficial Assignee. Held 
on appeal the Court bad jurisdiction to entertain the 
suit, and the plaint sufficiently disclosed a cause of 
action. С 4 Co. had a right to have the question 
tried whether, by the alleged arrangement, sed en 
ceeds of the goods were specifically appropriated to 
payment for the goods, and the Court had clearly 
jurisdiction to compel J C, the Official Assignee, to 
apply the proceeds, as far as they may have been 
specifically appropriated. COLLIE с. COCHRANE 

(1 B. L. В. О. C, 131 


40, — — — — — — Specifice appro- 
priation—Insolvent Act (11 4 12 Vict.,c.21), зг. 28 
and 24,—In 1802 the plaintiff's former firm of J S 
В 4 В, of Manchester, entered into an agreement 
with S 4 Co., of Loudon, and В 4 Co., of Calcutta, 
to purchaso and ship, on the joint account of the 
three firms, certain goods to В 4 Co. each firm 
taking one-third share of the profit ог loss in the 
transaction ; and by the agreement it was stipulated 
as follows: “J S B d B to draw atsix months 
on S d Co. for cost of goods, including packing 
Charges; said bills to be discounted (and domiciled) 


DIGEST OF CASES. 


( 8994 ) 


INSOLVENCY continued. 
7. ORDER AND DISPOSITION—continued. 


at Overend, Gurney $ Co. at 14 per cent. in ех 
of bank’s minimum rate. В 4 Co. to remit tl 
three months’ or six months’ drafts, ав may appear 
most desirable oa S & Co, in favour of J 8 В 4$ 
B, which Oterend, Gurney dr Co. agree to take at 1$ 
per cent. above Bank minimum rate for three mouths 
and 14 per cent. for six months as provision for ва 
‘months’ drafts. В 4 Co., on sale of goods, to 
specially remit proceeds to Overend, Gurney & Co. 
in first class bills drawn in favour of Overend, Gurney 

Co. Overend, Gurney & Co. agree to give up В 

Co’s drafts on S $ Co, on receipt of the said 
remittances under rebate. In the event of S & Co. 
being brought under cash advances, J S В B 
agree to find cash to tho extent of one-third the 
amount.” In 1863 J S B, one of the members of 
the firm of J S В & В, retired from the firm, 
which was carried on under the name of 7 B 
Bro., and the agreement of 1802 was continued by 
that firm with the two other firms of S 4 Co. snd 

4 Co. Under it certain goods were, in September, 
October, and November 1866, purchased by the 
plaintiff and shipped to В 4 Co, ou triplicate 
account, and bills were drawn by the plaintiff on 
5 $ Co. as agreed, and were deposited with 4 С 
$ Co, not with O G 4 Со. On the 204 January 
1867, in consideration of the plaintiff taking on him- 
self all the risk attaching to the said gcods, S ¢ Co, 
and B § Co. transferred all their right, title, and 
interest in the said goods to the plaintiff. This 
agreement was signed on behalf of В 4 Co. by L B 
in his own name, one of the members of the firm 
then in London, who stated that he had the author- 
ity of his partuers for во doing, On this agreement 
being made, В 4 Co., by the direction of the plaintiff, 
handed over the goods and documeuts relating thereto 
to B B 4 Co., of Calcutta, on the 16th Januar; 
1867. В 4 Co. stopped payment on the 27th 
December 1866, and J H R, the only partner of that 
firm then in Calcutta, filed his petition in the In- 
solvent Court there on the 7th February 1867. L В 
filed his petition in the said Court on the 18th 
May 1807. S 4 Co. stopped payment in December 
1866, On the 16th March 1867, an order of the 
Insolvent Court was made in the matter of the 
petition of J H R, and in pursuance of this order 
B B 4 Co. delivered to the defendant, as Official 
Assignee of the estate of the said J H R, the unsold 
goods in their hands, which had been transferred 
to them by В & Co., and the net proceeds of those 
which they had sold. Held by Norman, J., that 
the agreement of January 2nd was fraudulent and 
void against the creditors of B $ Co., under 18 
Eliz., c. 5, if not void under s. 24 of the Insolvent 
Act. On appeal, held by Pgacock, C.J., that 
the goods were sent to В d' Co. on a special trust, 
and tbere was a specific appropriation of the pro- 
ceeds binding in the case either in the insolvency ог 
bankruptcy; that the agreement of January 2nd 
was valid and binding ou the assignee of В ф Co.; 
that by it the property in the goods passed to 7 B 
fe but if it did not, the proceeds were speci- 
on 


cally appropriated to taking up the bills of B 4 Co. 
Š 4 Co. ; and until they were paid, В 4 Co. had 
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no interest in the goods which could justify their 
assignee in stopping the remittance of the proceeds 
or of taking the property out of the posscssion of 
B B § Co. ; that the pluintiff was entitled to the pro- 
ceeds with intercst from the time the proceeds and 
gcods were handed over to the assignee, and that the 
govds were not in tbe order and disposition of J H В 
at the time of his filing his petition within в. 28 
of the Insolvent Act. Zer Mankey, J.—Each of 
the two firms and Barlow were in the outset part 
owners of these gods, and cach became liable to 
the others to contribute his share towards the cost 
price thercof. In November 1806 there ceased to 
be a binding agreement to remit the proceeds to 
О G 4 Co. and no new agreement was substituted, 
The agreement of 2nd January did not renew the 
Tight to have the proceeds remitted for special ap- 
propriation, and it was, moreover, a fraudulent prefer- 
ence and void so far as В 4 Со. were concerned. On 
16th January, when the goods were transferred to 
the plaintiff, he was merely a creditor, and therefore 
a transfer for his benefit, within two months of filing 
the petition of insolvency, was void under s. 24 of 
the Insolvent Act. BARLOW e. COCHRANE 

[3 B. L. R., О. C., 56 


Affirmed by the Privy Council, where it was held 
that a firm, though insolvent, may part with or put 
ап end to a current speculation, the result of which 
is still uncertain, on the best terms procurable, with- 
out any impotation of fraud; so also the abandon- 
ment of a speculation whilst the result is uncertain 
may be both honest and politic, as it entirely differs 
from undue preference of one creditor to others after 
a debt has been incurred. MILLER e. BARLOW 


[14 Moore's I. A., 209 
41. Insolvent Act, 
а. 24 Оп the night previous to B’s being ad. 


judicated insolvent, about 10 рм. the firm of 
ЕВР, st their place of business, promised to give 
В aloan of 95,000 if he would the next morning 
deliver to them goods to that amount, and would, in 
the meantime, satisfy them that he had sufficient 
goods in hie gcdown, and allow the firm of R B D 
to put their lock on the door of the godown to secure 
the goods until they had received the value of 
the loan. ‘Thereupon B took the gomastah of the firm 
of R B D to his godown, let him see that it cone 
tained goods worth more than 85,000, and allowed 
him to put а lock on the door, В at the same time 
replacing his own locks. The gomastah and В 
then returned to the office of В В D, where 
35,000 were paid to В, who promised to deliver the 
next morning 15,000 worth of goods out of the godown 
which had been locked up. Having received the 
money, B absconded from Calcutta that same night, 
and never returned to his place of business. The 
next day he was adjudicated an insolvent. Held 
that the goods in the godown were not in the order 
and disposition of В within tho meaning of s 24 
of the Insolvent Act. IN THE MATTER OP BUNG- 
SEEDHUR KHETTEY. CLAIM ор RAMIALL DUDREE 
Dos . . . . LL. R32 Calo, 859 
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49. — — — — — — — Insolvent Aot, 
28— Assignment of shares—Constructice trustee. 
—N, an original allottee of five shares in the A com- 
pany, assigned them to B. No transfer was executed, 
and no notice of the assignment was given to the 
company, which subsequently went into liquidation. 
N became insolvent. В sued the liquidators of 
the company for the amount due in respect of the 
five shares on the first distribution of assets. Held 
that at the time of A’s insolvency the plaintiff 
was the true owner of the shares within the meaning 
of в. 23 of the Insolvent Act (11 & 12 Vict., 
с. 21), and that, as ho had omitted to give notice 
to the company of the assignment to him, and as he 
had procured no transfer to be executed in his favour 
which the company, under their articles of associa- 
tion, were bound to recognize, he had consented that 
the shares should remain in the order and disposition 
of №, and consequently the shares and the right to 
receive any distribution of assets in respect of them 
vested, upon A's insolvency, in the Official Assignee. 
Semble—The principle that в person who is under an 
obligation to convey property to another is, in а 
Court of equity, a trustee of such property, for 
the latter does not p in cases where the reputed 
ownership clause of the Insolvent Act is in question. 
Ex-parte Littledale,6 DeGez, M. 4 G., 714, and In 
re Sketchley, 1 DeGez $ J., 168, followed, Buavaw 
Мота о. КАУАВУ ЈАВАЖАЈА 

[I. L. В. 2 Bom., 642 


43. Insoleent Act 
(11 $ 12 Vict, c. 21), г. 24—Goods pledged by 
insolvent and re-delivered to him on commission 
sale.—M, who carried on the business of a watch 
and clock maker in Calcutta, borrowed from D M 
36,000, for which he gave a promissory note, and 
as collateral security for the payment of which sum 
he pledged certain articles consisting of watches, 
clocks, cic, with D M. The articles’ remained for 
some months in the custody of D M, who then re- 
delivered them to № for sale on commission, the pro- 
ceeds to be applied in liquidation of the debt. М 
gave a receipt for the articles, and somo of them 
were sold by М on those terms. On the 2nd of 
May 1877, M filed hie petition in the Insolvent 
Court, and such of the articles as remained unsold 
came into the possession of the Official Assignee. On 
an application by D M claiming the articles and 
praying for an order directing the Official Assignee 
to return them, it was alleged that it was customary 
for European jewellers in Calcutta to receive articles 
on commission sale, and it was contended that such 
receipt did not divest the true owners of possession. 
Held the articles were rightly vested in the Official 
Assignee. On the facts, the insolvent was the true 
owner of the goods. D Af’s interest ceased when he 
ceased to have possession of the goods ; the receipt in 
this view only amounted to an agreement to sell and 
apply the proceeds in liquidation of the debt, and it 
could have been proved and a dividend recovered on it 
under theipeolvency. Even if the interest of D М did 
not cease, the goods were in the order and disposition of 
the insolvent, there being nothing to show any 
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publicity or notoriety in the change of possession of 
the goods. No amount of evidence would convince 
the Court that there was в custom of purchasing 
cods from a retail dealer and leaving them with him 
for commission sale. Semé/e—No such arrangement 
would be upheld as against the Official Assignee. Ix 

вв MURRAY. ЕХ-РАВТЕ DWARKANATH MITTER 
(LL RB, 8 Calc, 68 


44. Insolvent Act 
(11 4 19 Vict, c. 21), в. eputed ownership 
—Possession—Consent of true owner— Partner out 
of jurisdiction—Mortgage of chattels—Priority.— 
In 1878 the members of the firm of A 4 Co. 


attorney. 
residing in Calcutta, remained in possession of the 
mortgaged property up to the 10th May 1880, when 
they became insolvent, and their property was vested 
in the Official Assignee, who entered into possession. 
On the 12th May, the mortgagee also entered into pos- 
session. On the 26th June, A, the remaining partner 
of the firm, returned to Calcutta and filed his petition 
of insolvency. Upon a petition by the mortgagee 
claiming to be paid his mortgage-money in priority to 
the other creditors of the firm,— Held that the goods 
and chattels of the firm which were covered by the 
mortgage and further cl ев did not vest in the 
Otticial Assignee upon the insolvency of С and D. 
Reynolds v. Bowley, І. By 2 Q. B., 474; Ez-parte 
Dorman, І. R., 8 Ch., 61 ; and In re Hill, Ez-parte 
Lepage, I. L. В. 6 Calc, 636 note, distinguished. 
Iw THE MATTER OP MORGAN. GUBROY v. MILLER 
LL, R., 6 Calc., 638 
7 C. L. E, 29: 9 C. L. R., 385 


Insolvent Act 
, г. 28.—Where goods are in 
ion of any person under such cir- 
cumstances as to enable him by means of them to ob- 
tain false credit, then the owner of the goods, who has 
permitted him to obtain false credit, must suffer the 
penalty of losing such goods for the benefit of those 
who have given the credit, IN THE MATTER ОР 
MARSHALL . . . LL, R., 7 Cale, 421 

Affirmed on appeal. IN THE MATTER OF MAB- 
SHALI, BOILEAU v. MILLER 10 C. L. R., 591 

48. - Insolvent Aot 
(11 & 12 Vict., c. 21), г. 23— Reputed ownership. 
—In 1888 B mortgaged to one D certain furniture 
standing іп а house leased by him from one V. The 
mortgage-deed provided that until default the mort- 
gagor should have free use of the mortgaged pro- 
Perty ; that the mortgagee should be at liberty to 
place а durwan in charge of the furniture ; and that 
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on default by the mortgagor the mortgagee should 
have power to enter the premises and deal with the 
goods as his own. A durwan was placed in charge, 
and in January 1854 the mortgagor defaulted and 
was pressed for payment at different times previous 
to August 1884. On the let August, the mortgage 
sent to the premises pcoplo from Messrs, Mackenzi. 
Lyall & Co. for the purpose of lotting and catalo- 
guing the furniture. Admittance into the house was 
refused to them by В, although they were admitted 
into the compound by the durwan of the mortgagee. 
At about this date (but whether before or after the 
1% August was not clear) В asked for further time 
for payment, which was granted. On the 4th August, 
the furniture was attached by V in execution of 
в decree for rent. On tho 6th August, В filed his 
petition in insolvency, and on the 15th September the 
furniture was sold by the Official Assignee. On 
в hearing of the claims put in by the mortgagee and 
V,— Held that on the 6th August the furniture was 
not in the possession, order, or disposition of В as 
reputed owner with the consent of the true owner; 
that under the circumstances brought out in evidence, 
the fact that further time for payment was granted 
had not the effect of в fresh consent on the part 
of the mortgagee to the goods being in the possession 
of B as reputed owner ; that even if this had been ao, 
the attachment under Ps execution took the goods 
out of the order and disposition of В, and that 
the mortgages was entitled to the bencft of that 
circumstance. In re Agabeg, 2 Ind. Jur., М. 8.840, 
questioned. IN THE MATTER oF В. BROWN 

[L L. Е, 13 Calc., 629 


8, VOLUNTARY CONVEYANCES AND OTHER 
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4T. Assignment by debtor— 
Fraud om creditors—Fraudulent | assignment,.— 
Where @ 4 Co. were unable to meet the bills of 7 
4 Co., and wrote to 7 4 Co., “If you do not arrange 
for renewal or payment of them, we must stop pay- 
ment ;” G 4 Co., knowing that they were insolvent, 
but for the purpose of delay, and not for any benefit 
to the estate, agréed to mortgage to Т 4 Co. what 
was substantially the whole of the estate. 7 & Co. 
renewed the bills, and the bills again falling due, 
and G 4 Co. being unable to meet them, T 4 
Co. paid them, Shortly afterwards G 4 Co. filed 
their petition of insolvency, without having carried out 
the agreement. In a suit by 7 ф Co. the Court 
refused to decree specific performance of the agree- 
ment, and held that it was a fraud against the 

general body of the creditors. ТЕШ г, GORDON 
[3 Ind. Jur., М. В. 142 


I — Assignme nt to 
one creditor— Fraud— Vendor remaining im pose 
session—When 4, holder of в hundi drawn up 
and accepted by the firm of B, procured that firm, 
when it was on the verge of insolvency, to scll him 
certain property in payment of the hundi; but, 
before his obtaining possession, C, another creditor 
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of, and decree-holder against, the firm, got it sold in 
satisfaction of his debt,—Held on 4’s suit that 
the sale in his favour could not, in the absence of any 
finding of fraud, be set asido merely on the ground 
that the effect of it had been to deprive the other 
creditors of their powers to have recourse to the 
property. Daroo Ram г. SHIVA PERSHAD 
[3 Agra, 71 
49, — ——————— Insolvent Aet, 
а. 24—Voluntary assignment— Deposit оў title- 
deeds— Right of Official Assignee.—The firm of 
CN & Co. Calcutta, had an account with a Bank, 
of which & was the manager, under an arrangement 
that the Bank should discount bills accepted by C N 
4$ Co. to в certain amount, and that С N 4 Co. 
should keep in the Bank a certain fixed cash balance. 
In November, R, finding that the limit of the discount 
accommodation had been exceeded and the cash 
account overdrawn, declined to discount any more bills 
unless security were given for the amount then due 
to the Bank. 4, the only partner in the firm of 
C Мф Со. then in Calcutta, verbally promised on 
24th November to deposit with the Bauk the title- 
deeds of the premises in which С N 4 Co. carried on 
their business ; and in consideration of such promise 
R discounted further bills from 24th to 29th Novem- 
ber. A sent to R в letter on 26th November as 
follows: “In pursuance of the conversation the 
writer had with you yesterday, we now deposit the 
title-decds of landed house property ав security against 
our discount account.” The letter enclosed certain 
title-deeds, of which В acknowledged the receipt. 
R subsequently discovered they were not the title- 
deeds which A had promieed to deposit, and of 
this he gave A notice by letter on 28th November. 
C N $ Co, on 5th November 1870, suspended 
payment, and by the usual order their estate and 
effecta vested in the Official Assignee, who thereupon, 
finding that the Bank claimed a lien on the deeds, 
brought a suit against the Bank for recovery of them. 
Held that the deposit of the title-deeds was not void 
under s. 24 of the Insolvent Act, MILLER v. CHAR- 
TERED MERCANTILE BANK OP INDIA, LONDON, AND. 
Cum . e. € . GBL В., 701 


50. ———————— — — Imolrent Act, 
а. 94— Assignment to trustees for benefit of cre- 
ditors—Voluntary assignment—Onus probandi— 
Right of creditor to set aside deed.—Where two 
insolvent partners, beiug sued by two of their cre- 
ditors and urgently pressed by others, called a meeting 
of their creditors to consult them as to the course to 
be adopted, and the creditors at such meeting resolved 
that the affairs of the insolvents should be wound up, 
under a deed of assignment in trust for the benefit of 
their creditors, and, in pursuance of this resolution 
(which was not shown to have been proposed by or to. 
have originated with the insolvents), в deed of 
composition was drawn up and executed by the 
insolvents, whereby they assigned their entire property 
to trustees for the benefit of all their creditors, who, 
before в certain specified time, should sign the deed, 
— 6 was held that, under these circumstances, the 
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8. VOLUNTARY CONVEYANCES AND OTHER 
ASSIGNMENTS BY DEBTOR- continued. 


composition decd could not be considered a voluntary 
assignment within the meaning of s. 24 of the Inso- 
vent Debtors Act, and the deed was accordingly 
upheld. ‘Lhe onus of proving an assignment to 
be voluntary within the meaning of the above section 
Ties upon the person impuyning it. Quere— Whether 
one of the creditors of an insolvent, withcut the 
consent or without using the name of the Official 
Assignee, can take steps in the Insolvent Court with 
a view to have an assignment by an nsolvent to 
trustees set aside as voluntary. Ін вв DHANJIBHAI 
Кнанавтат RATNAGAR +. 10 Bom, 387 


6L, ——_—_—__—_—_-. Insolvent Act, 
а. 24—“ Voluntary” conveyance by insoltent.— 
Where two days before в person was adjudicated an 
insolvent and bis property had by order vested in the 
Official Assiguee under the provisions of Stat. 11 
& 12 Vict, c. 21, such person had, not spontane- 
ously, but in consequence of being presscd, assigned 
to в particular creditor certain property,— Held 
by STUART, CJ. that such assignment was not 
“voluntary” within the meaning of в, 24 of that 
statute, and was therefore not fraudulent and void 
under that section as against the Official Assignee. 
Held by PEARSON, J., that such assignment was not 
à voluntary one in the sense that it was made spon- 
taneously without pressure ; that as the vesting order 
was not passed on a petition by the insolvent for his 
discharge, that section was not relevant to the case. 
Suo Prasan г. Миляв . І. L. R., 8 AlL, 474 

In the same case before the Privy Council, a finn, 
trading in Calcutta, having been there adjudicated 
insolvent, the transfer of a debt, trausferred by one 
of its branches located in Lucknow, was held upou 
the evidence to have been в voluntary assignment, 
void under s. 24 of the Stat. 11 & 12 Vict., 
c. 21, as against the Official Assignec. A draft, 
dated of the day on which at night the insolveut 
firm stopped payment in Calcutta, adjudication hav- 
ing followed on the secoud day after, purported 
to have been drawn by a debtor owing money to the 
Lucknow branch under its assignment in favour of 
the defendant to the amount of such debt. — The lat- 
ter received the money. Held that, under all the 
circumstances, it was not neci to decide whether 
the trausfer was made on the date which the draft 
purported to bear, the couclusion upon all the facte 
being that the debt had been transferred “ volunta- 
ту” within the meaning of в. 24. MILLER с. SHEO 


Prasan . . . ІІ. R, 6 All, 84 
[L R. 10 L A., 98 
52. —— Insolvent Act, 


зз. 23, 24—Equitable assignment of goods as secu- 
rity—Jokħmi bundi.— The plaintifs at N pur- 
chased, on 22nd December 1878, from L, for R4,000, 
a jokhmi hundi, drawn in favour of plaintiffs by L 
upon his firm in Bombay. The hundi contained a 
statement that it was “drawn against” twenty: 

bales of wcod shipped at Tuna, and it was made pay- 
able eight days after the safe arrival of the ship at 
Bombay. The plaintiffs obtained from Z, at the 
same time, а letter addressed by him to his frm 
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8. VOLUNTARY CONVEYANCES AND OTHER 
ASSIGNMENTS BY DEBTOR—continued. 


at Bombay, which contained the following passage: 
“Upon you a jokhmi hundi is drawn, the particulars 
whereof are as follows: (124,000.) The value having 
been received from Jadowji Gopalji, hundis for 
94000 drawn against 29 bags of sheep’s wool shipped 
on board the ‘Hariprasad, owner Dayal Morarji, 
from the seaport town of Tuna . . . . On 
the safe arrival of the vessel do you be good 
enongh to land the goods and deliver the same to 
Jadowji Gopalji ; and as to the jokhmi hundis drawn 
before, if in respect theroof any money has to be paid 
to Jadowji Gopalji, do you be good enough to pay 
the same.” The above letter was duly presented by 
tiffs to L's Bombay firm on the 27th Decem- 
Evidence was given that, at the time the 
plaintiffs obtained the hundi and the letter, the 
goods referred to had been already shipped. On the 
lst January 1879, the firm of L was adjudicated 
insolvent by the High Court of Bombay. On the 6th 
January 1879, the ship arrived at Bombay with the 
goods in question on board, and on the 7th January 
the ship-owners delivered them to the Oficial As- 
signee. Та в suit against the Official Assignee (as 
assignee of the estate and cffects of Z) and the ship- 
owners to recover possession of the wool or the 
amount of the hundi,—Held, on the authority of 
Burn v. Carcatho, 4 M. § Cr. 702, that the letter of 
the 22nd December 1878 operated as an equitable 
assignment of the wcol to the plaintiffs, on the safe 
arrival of the vessel, as a security for the payment 
of the hundi, and that the plaintiffs were therefore 
entitled to obtain possession of the wool. JADOWJI 
GoPALJI v. Jerma нам I. L. В., 4 Bom., 338 


53. ——— ————— — Stat. 11 4 12 
Усі, c. 21, а. 24— Insolvent— Voluntary transfer. — 
On the 12th March 1881, a firm, the partners of 
which were subsequently, within two months from 
that date, adjudicated insolvents under 11 & 12 Vict., 
c. 21, suspended payment. On the night of the 
previous day, the 11th March, one of the creditors of 
the firm, the impending bankruptcy of the firm hav- 
ing become known, urged the latter to make over 
a part of their stock-in-trade as security for the debt, 
and to this the insolvents consented. ‘The only 
pressure which appeared to have been exercised was 
that on the 11th March security was demanded from 
the insolvents. Held that, there having been no 
Pressure which could not be resisted, and no legal 
Proceedings having existed against the insolvents, or 
which they could have feared, the transaction was a 
voluntary transfer, and therefore void under s. 24 of 
11&12Vict,c.21. PHULCHAND v. MILLER 

[L L. R., 7 АП, 840 


B4, — — —— — — — — Astignment in 
fraud of creditors—Transferee in good faith and 
‘Yor value.—A transfer of property made to certain 
Creditors fraudulently and iu contemplation of the 
insolvency of the transferor is not voidable at the suit 
of another creditor if the transferees were purchasers 
in good faith and for consideration. Gopar г, BAN 
or Mapas , P 16 » 
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55. Mortgage — to 
secure a barred debt since renewed — Fraudulent 
preference—Voluntary transfer—Civil Procedure 
Code, se. 844, 851.—On 1st January 1886 в partner- 
ship thoretofore existing between 4 and В was dis- 
s:lved and the deed of dissolution provided, infer 
alid, for the execution by B on demand of a mort- 
gage оп the plantation house (then subject to а sub- 
sisting mortgage in favour of the Agra Bank) to 
ешге the repayment of a debt due by the firm to the 
trustees of 4’s marriage settlement, А suit against 
the firm was pending at the date of the deed of dis- 
solution, and it was dismissed by the Court of first 
instance, and an appeal was preferred to the High 
Court. Before the appeal came on for hearing, the 
debt to 4’s trustces was barred by limitation, but A 
by a letter consented to it, and the trustees 
demanded the execution of the mortgage as agreed 
onand offered to pay off the Bank. Shortly after- 
wards, eiz., in December 1888, tho appeal came on 
the High Court, which held that the appellant's 
claim was valid and called on the Court of first 
instance for в further finding. Оп 2nd January 
1889, В executed a mortgage of the plantation house 
in pursuance of the above agreement, and in June the 
trustees paid off the Bank. In April, the High Court 
in the above appeal passed a decree for the appellant. 
In consequence of this decree, B became involved in 
pecuniary difficulties: in October he found himself 
insolvent, and ceased to carry on business, and in 
February 1890 applied under the Civil Procedure 
Code, в. 344, to be declared an insolvent. His appli- 
cation was opposed by the holders of the High Court 
decree on the ground that the mortgage of 2nd 
January 1889 had been executed with the object of 
defeating their claim. Held that the execution of 
the mortgage of January 1859 afforded no reason for 
rejecting the application under the Civil Procedure 
Code, в. 351, since it was supported by consideration 
and did not amount to an act of fraudulent preference, 
not being a voluntary transfer. Butcher v. Slead, 
L. R,7 Е. and І. Ар, 839, followed. BROWN v. 
Еввосвох . . - LL R, 16 Mad, 490 


56, — — — — ——  — Mortgage by 
trading partnership of all its assets when solvent 
Jor advances present and future—Change of part- 
‘ners with continuance of mortgage liability—Vali- 
айу of mortgage security.— If a trader assigns all his 
property, except on some substantial contemporaneous 
payment or substantial undertaking to make а subse- 
quent payment, that is an act of insolvency, and 
ів void against the creditors on his insolvency, simply 
because nothing is left wherewith to carry on the 
business; whereas, if he receives such assistance, 
something is left to carry on the business. A trading 
partnership, before ite insolvency, assigned by mort- 
gage all its assets to a creditor, who simultancously 
made а substantial advance to the firm, agreeing to 
make future advances. Held that the mortgage 
would have covered such-assets of the then firm as 
wore in existence at the time of the insolvency, and 
would not have been void, as against the other 
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creditors and the Official Assignee, because the assiste 
ance was substantial, and the then solvent firm was 
not left by the assignment without means. Another 
question was raised upon the facts that, after the 
mortgage and before the insolvency, new partners 
entered the firm, and new stock-in-trade was brought 
in. The new partuers were to be under the same 
liability to the secured creditors, the sccurity continu- 
ing with respect to the new firm and the after-acquired 
stock, as it stood with respect to the old. Held that 
this arrangement did not invalidate the prior security, 
amounting as it did to a mere substitution of persons 
and goods at the time of the change. Also the 
incoming partners received substantial consideration ; 
for, although the obligation, under the former agree- 
ment with the old firm, for the rest of the advances 
поё then made was remitted, а new obligation was 
entered into that в sum of money should be provided, 
which was afterwards supplied. The incoming part- 
ners got the benefit of в surctyship which the mort- 
gagees had entered into for the former firm. These 
were the considerations to the incoming partuers at 
the time, Ав the original contract would have been, 
the new one was, valid against the Official Assignee. 
Knoo Kwar Siew e. Woor Tak Hwat 
(I. L. R., 10 Calc., 298 
L.R,101 À,15 
87, ——————— — —— Assignment of 
stock in trade—Equitable lien—Preferential credi- 
dor—Insolvency, Act of—Insoleent Act (11 $ 12 
Vict, c. 21), г. 9.—An insolvent in debt to в bank 
had given a promissory note for the full amount of the 
debt due. He also gave, by way of collateral secu- 
rity for the promissory note and for any future ad- 
vances, a letter of lien over his stock-in-trade, etcs, 
and undertook at the time to execute, whenever called 
upon to do so, an assignment of his business. This 
undertaking was never carried out. Two years and 
three months from the date of the loan the insolvent 
bad addressed a letter to the Bank enclosing а cheque 
for #600, and requesting that it should be placed 
to the credit of the loan account. He/d that, as re- 
rds the amount of the debt secured by the letter of 
[^ hecation, the Bank was entitled to rank as pres 
ferential creditor, such letter creating a good equit- 
able charge on existing asscts, The assignment con- 
templated by the letter of hypothecatiou amounted to 


у 9, 
lable 


an act of insolvency within the meaning of 
Insolvent Debtors’ Act, and created no equity avail 


‘as against the Orficial Assignee. IN THE MATTER OY 
Soomes . . LL.R.,28Calc, 592 
58, — Attempted prefer- 


ence— Equitable mortgage by deposit of title-deeds 
—Onus of proof — Evidence Act (I of 1872), ss. 18 
and 21—Admission by party—Omiesion to olject to 
admissibility of evidence.—After an adjudication, 
under the Stat. 11 & 12 Vict, c. 21, of insolvency 
against а trader in Calcutta, в creditor brought this 
suit against him and the Official Assignee as co- 
defendants, the latter alone defending. The claim 
was for payment of a debt, and in default to obtain 


an order for the sale of land upon which the creditor 
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averred that he held an equitable mortgage by de- 
posit of title-deeds with him, before the ad judication, 
as security for the debt. Held that the burden 
was upon the plaintiff of proving the deposit by way 
of equitable mortgage to have preceded the adjudica- 
tion, The Courts below having differed as to whether 
this prior possession had or had not been proved, an 
examination of the evidence led to the conclusion that 
the plaintiff had failed to prove that the title-deeds 
had been deposited before the date of the adjudication 
as alleged by him. On the question whether the 
Courts below should, or should not, have received 
in evidence the testimony of a witness who had been 
informed by the plaintiff before the adjudication that 
documents relating to land had then beon deposited 
with him ва sccurity by the person who was after- 
solvent and who was the first defendant in 
— Held that this, being an admission by a 
party within в. 21 of the Evidence Act, 1872, could 
not be used as evidence in the plaintiff's And 
) 
mission of such testimony did not make it avail 
ава ground of judgment. MILLER v. Марно Das 
[L L. R, 19 АП, 76 
L. R., 88 L A., 106 


9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE. 


59. ———— Application of Civil Pro- 
Code— Civil Procedure Code, 1859, ss. 273 
and 280—Right of Official <Assignee.—Ss, 273 
and 280 of Act VIII of 1859 did not apply to cases 
of insolvency where the whole of the debtor's pro- 

erty is vested in the Official Assigneo, and caunot be 
anded over to the Court in the manner contemplated 
by those sections. — KISSOREEMOHBUN CHATIERJEE r. 
Кохнох Lou Durr . 115. Jur, М. 8., 247 
Civil Procedure 
Code, 1859, аз. 278.280.—The sections of Act 
VIII of 1859 (273-280, etc.) which enabled а 
defendant, arrested or i is in execution of a 
decree, to obtain his discharge on application to the 
Civil Court, and giving up all his property, had no 
application in cases in which the prisoner had become 
insolvent, and the Court for the Relief of Insolvent 
Debtors had his case pending before it; but they did 
apply where the petition in insolvency had been 


dismissed or otherwise fully disposed of. IN вв 
Soor PERSAUD . . Bind. Jur, N. B., 91 
61. Small Cause Court debtors 


—Ciril Procedure Code, 1877, s. 836, cl. 6; and 
Ch. XX, 344-360.—Cl. 5 of в, 336 of Act X 
lies to Small Cm Court debtors: 
such persons can obtain the benefit of СЪ, XX of 
that Act by applying toa Court which has jurisdic- 
tion under that chapter. MOIDIN e, SUNDARAMUR- 
ma. 0. . . Е, В. 8 Mad,9 


62. —— Application to Colleotor's 
Court for adjudication—Ciril Procedure Code, 
1877, ss. 8 and 344—Bengal Civil Courts Act, 
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1871, г. 15— Bengal Act VII of 1868.—A Collector's 
Court, though having Civil Court powers in some 
cases, is not в Civil Court under в. 15, Bengal 
Civil Courts Act, 1871, nor is it subordinate to 
a District Court within the meaning of s. 2 of the Civil 
Procedure Code, 1877. Ап application under s. 344 
of Act X of 1877 for a declaration of insolvency 
made by a imprisoned by order of the 
Collector under the provisions of Bengal Act VII 
of 1868 cannot be entertained. Ін THE MATTER OP 
Ворво BoHMAN . . . 8C. LB, 508 


— Application to  Munsif's 
оё, for adjudication Civil Procedure Code, 
1892, ss. 844, 860 — Attachment of debtor's goods. 
Applications to Munsif’s Court.—A District Munsif’s 
Court invested with insolvency jurisdiction by the 
Local Government under s. 360 of the Code of 
Civil Procedure cannot entertain an application mado 
by в judgment-debtor, whose property has been at- 
tached, to be declared an insolvent, except where such 
application is trausferred to it by the District Court. 
NARASAYYA v. МАВАВІММА . L L. R., 7 Mad., 510 


64. Application on insufficient 
ounds—Civil Procedure Code, 1882, г. 944— 
Fulfilment of requirements of section after applica- 
tion.—When an application to be declared an insolvent 
under s. 344 of the Civil Procedure Code, 1882, 
was preferred, the requirements had not been fulfilled, 
as the applicant had not been arrested or imprisoned 
in execution of в decree for money, nor had his 
property been attached in execution of such a decree. 
Eleven days after the application had been preferred, 
the applicant's property was attached in execution 
of such a decree. One of the creditors subsequently 
objected to the application on the ground that 
when it was preferred the requirements of в. 344 
had not been fulfilled. Held that the application 
should not on that ground have been dismissed, 
LAL e. GULZABI LAL 

[L L. R., 6 All, 389 

65. ———— Application for adjudica- 
tion after order for attachment of property 
—Civil Procedure Code, 1877, ss. 844 to 360- 
Jurisdiction—Subordinate and District Courts. 
The lower Court ordered the attachment of a house 
belonging to the judgment-debtor in execution of a 
money-decreo passed against him by that Court, 
The judgment-debtor then applied to be declared 
an insolvent under s. 344 of the Civil Procedure 
Code (Act X of 1877). Held that it could not enter- 
tain the application. PUBBHUDAS VELJI v. CRUOUN 
BAICHAND L L. R, 8 Bom., 196 
вв. —- Application to have judg- 
me t-dobtor declared insolvent—Jurisdiction 
Deputy Commissioner—District Cowrt—Insolvent 
Gudgment-debtors—Civil Procedure Code, 1882, 
за. 844, 860—Costs,—The Court of a Judicial Com- 
missioner, and not that of a Deputy Commissioner, is 
the “District Court,” in Chota Nagpore under вв. 2 and 
B44 of the Civil Procedure Code. A Deputy Commis- 
sioner, therefore, invested by the Government 
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with powers under в. 360 of the Code has no juris- 
diction, apart from any transfer by the “District 
Court," to entertain an application by a judgment- 
creditor under s. 344 to have his judgment-debtor 
declared an insolvent. In re Waller, I. L. R.,6 Mad., 
430, and Purbhudas Velji v. Chugan Raichand, 
I. L. R., 8 Bom., 196, followed, The question of 
jurisdiction not having been raised in the lower 
Court, the order was set aside without costs. Jov- 
NABAIN SINGH c. MUDHOO SUDUN SINGH 
(I. L. R., 16 Calc., 13 
вт. — ————- Application to be declared 
insolvent made to Court to which decree 
was transferred for execution—Civil Proce- 
dure Code, ss. 223, 239, 844, 860.— Where в decree 
had been transferred for execution from the Court of 
the District Munsif of E to that of the District 
Munsif of B, and an application was made by the 
idgment. -debtor under s. 344 of the Code of Civil 
fae to be declared an insolvent and entertained 
by the latter Court,—Held that the District Munsif 
of B had no jurisdiction to entertain the application, 
VENKATASAMI ©. ах 
LB, 11 Mad., 301 
68. ———— Jurisdiction of original 
Court to make declaration of insolvency— 
Civil Procedure Code (1882), s. 344—Decree 
pasted on appeal.—A suit for money was dismissed, 
ut on appeal the High Court passed a decree for the 
plaintiff, The judgment-debtor mado sn application 
to the Court of first instance under Civil Procedure 
Code, s. 344, to be declared an insolvent. Held that 
the Court had jurisdiction to make the declaration 
sought for. JAMBUVAYYAN v. VENKATARAYAR 
(I. L. R., 19 Mad, 65 
69. ———— Jurisdiction of second class 
Subordinate Judge’s Court invested by the 
Local Government with insolvency juris- 
diction—Ciril Procedure Code (1882), ss. 844 to 
860— Debt of a scheduled creditor exceeding 5,000. 
—Where person, arrested in execution of a decree for 
money by the Court of a second class Subordinate 
Judge invested, under в. 360 of the Civil Procedure 
Code, with the powers conferred on District Courts b; 
ва. 344 to 359, makes an application to the Subordi- 
Judge's Court under s. 344, that Court has power 
to entertain it and to make the declarations referred. 
to in ва. 344 to 359, and the fact that a debt due tos 
scheduled creditor exceeds 85,00 does not deprive it 
of jurisdiction, SHANKAR RAGHUNATH г. VITHAL 
Bast. L L. R., 21 Bom., 45 
70. — — — Discharge, Right of debtor 
to—Civil Procedure Code, 1859, г. 273.—The only 
question was under this section whether the debtor was 
possessed or not of any means. If not, he was entitled 
to his discharge. SrppsE GOPAL SADHOO KHAN г. 
Nowp Laut Ds . . 4 W. R., Mis, 8 
т. Civil Procedure 
Code, 1859, s. 273— Act XXIII of 1861, г. 8.— 
Where a lower Appellate Court, from the replies of 
a judgment-debtor whom it examined, and from the 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued. 
circumstances of the case as set forth in the evidence, 
came to the conclusion that the judgment-debtor had 
not proved that he was not possessed of property, во 
ва to be entitled to the bencfit of s. 273, Act VIII of 


1859, and в. 8, Act XXIII of 1861,—He/d that there 
was no error of law in this finding. ABDOOL 
RUHMAN е, ABDOOL SOBHAN- . 12 W. R,, 125 


T2. Proof of bond 
Jides— Procedure,—In making the application pre- 
scribed by Act VIII of 1859, s. 273, it was necessary 
for the judgment-debtor to satisfy the Court that 
he was acting bond fide. Aftor the Court was satis- 
fied that the allegations made by the judgment- 
debtor in his application and under examination were 
truc, it might call upon the execution-creditor to show 
cause. GLADSTONE, WYLLIE & Co. г. \УоомЕви 
CHUNDER CHATTERJEE . . 95 W.R.,96 


— Citil Procedure 
1859, а. 273—Майа fides —C D repaired 
їр on his express representation that the 
repairs would be paid for by а letter of credit which 
the owners had sent for that purpose. P applied 
the funds to the payment of other creditors. C D 
sued him for the amount of the repairs, and obtained 
a decree, in execution of which Р was imprisoned. 
The Court having refused to give him his discharge 
under в 278 of Act VIII of 1859, he appealed. 
Held ou appeal that а person who gets work done on 
the representation that it is to be paid for out of 
certain specific funds, which funds he afterwards 
applics in paying sums due to other creditors, is 
guilty of mala fides and of giving undue preference, 
and is therefore not entitled to his discharge under 
в. 273 of Act VIII of 1859. PASSMORE о, CAL- 
сотта Docxmwo Сомтахт Bourke, А. О. C., 74 


74. — — — — — — — Ciril Procedure 
Code, 1859, s. 273—Circumstances entitling debtor 
to release.—Where the judgment-debtor applied for 
hia discharge under в, 273 of Act VIII of 1859, ка 
the Court, not being satisfied of his inability to pa; 
and that he was honest and bon fide in dealing with 
his property, refused the application—Held that а 
prisoner for debt, if he be perfectly honest, without 
Present means of payment, and has given every 
facility in his power to his creditora taking pomesion 
of his property, itled to release; that nothing 
short of this will entitle him to it. CHYET RAM € 
Вамснохрев Dorr . Bourke, O. C., 101 


15. Civil Procedure 
Code, 1859, г. 273; and Act XXIIIof 1861, 2. 8— 
(pplication of the Small Cause Court fen- 
ps arrested. in "exrcation of à decree of a Small 
Cause Court, applied to that Court, under s. 273 of 
the Civil Procedure Code, averring that the only 
Property which he had was immoveable property, 
and he was willing to place it at the disposal of 
the Court. Held that the judgment-debtor was 
liable to be called upon to show cause for not pro- 
ceeding against the property described in the ap- 
E^ in execution of his dere м" т. 
Зоввамив . 0. . €. Mad., 108 


18. 
Code, 
P 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued. 


76. — — — —— Ciril Procedure 
Code, 1859, s. 273—Insolvency—Order for dis- 
charge— Jurisdiction of District Judge.— Except 
under very special circumstances, a Judge ough* 
not to make an order for tbe discharge of a defendant. 
under Act VIII of 1859, s. 273. A party who volun- 
tarily brings himself into the Insolvency Court in 
Calcutta was incapable of applying to а District 
Judge for а discharge under, the above section, the 
property which he may be possessed of within the 
jurisdiction of the former Court not being subject to 


the latter, Kisro LALL Gossaiw v. Joy GOPAL 
Bysack . . . . 291 W.R.,185 
77. Judgment-debtor 


—Application for discharge—Salary.—A judg- 
ment-debtor in reccipt of a monthly stipend was not 
entitled to obtain в discharge under в. 273 of Act 
VIII of 1859, unless he submitted to place that 
stipend at the disposal of the Court, that provision 
might be made for satisfaction of the debt. Аврот- 
powLan Reza HOSSEIN KHAN г. HAMISADOWLAH 


Anen Kmaw . ВВ. L. В, 515: 15 W. R., 204 
But see Соомрв r, Caw 13 B. L. R., 268 
[22 W. R., 257 


78. —— —— Arrest т ezecu- 
tion of decree— Ground for discharge—Act VIII 
of 1859, s. 273—Salary.—The fact that a judgment- 
debtor, who had been arrested in execution of a 
money-decree, was in reccipt of а salary, was not 
sutlicient cause to show against his discharge under 
в. 8 of Act XXIII of 1861. Соомьв v. Caw 

(13 В.І. R., 268: 22 W. R., 257 

ТӨ. Civil Procedure 
Code, 1859, s. 280 — Evidence.—Where в judgment- 
debtor applied for release from imprisonment under 
the provisions of s. 280, Act VIII of 1859, and 
the judgment-creditor adduced primd facie evidence 
that the applicant had wilfully concealed property, 
or rights and interests in property, which evidence 
was rebutted, the Judge was held to have done 
right in rejecting the application. When a party 
secks the assistance of а Court in any case in which 
the best knowledge of the disputed facts is with 
himself, he is bound to place that knowledge before 
the Court with the sanction of an oath. GUNGA 
Сновх Онов v. KULINGA Pa SETER 

[12 W. R, 422 

80, — — — —.———  — Onus probandi 
— Ciril Procedure е Code, 1859, s. 280.—Where & 
judgment-debtor applied from jail for his own re- 
lease, putting in an affidavit and afterwards a deposi- 
tion on oath, to the effect that he had no property 
whatever to satisfy the decree against him,— Held 
that it was incumbent on the decree-holder to prove 
that these statements were false, and that, in the 
absence of such evidence, the judgment-debtor was 
entitled to his discharge. Е а e. МА. 
кном КооЕв . . . У. В., 188 

В. a theses 
Code, 1859, s. 978— ct XXIII of 1861, s. 8— 
Concealment of property.—Where a judgment-debtor 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued. 
arrested in execution of в decree applied for his 
discharge under в, 273, Act VIII of 1859, but while 
pretending to furnish a complete statement of his 
Property was shown to have concesled в portion, 
the lower Court was hold to have acted properly, 
under в. 8, Act XXIII of 1861, in ordering him to 
Prison, Сохөл @овгур MUNDUL г. BoNOMALEE 
Pa.) . 14 W. R., 54 


82. Act XXIII of 
1861, г. 8— Order illegal for non-compliance with 
Provisions of the law— Subsequent application for 
Arrest.— Held that an order discharging в judgment= 
debtor under в. 8, Act XXIII of 1861, being illegal on 
account of non-compliance with the procedure pre- 
scribed by law, might be quashed and afterwards 
treated as a nullity, so as not to bar any subsequent 
application for arrest. LtcmwEE NARAIN v. BHAI- 


BOW РЕВВНАР Agra, Mis., 4 
33. Act XXIII of 
1861, ower of Judge to detain defendant in 


‘oustody.—The discretionary power of a Judge to 
detain в defendant in custody otherwise than by 
committing him to prison in execution of в decree was 
confined to the case provided for in Act XXIII of 
1861, в. 8. Sana Raura ©. Івванім RAUTAN 
[1 Mad., 441 
Act XXIII of 


84. 
1861, г. 8— Application for discharge—Act VIII 
ef 1859, ss. 273 amd 280.—8. 8 of Act XXIII 
applied only to applications made under s. 278 of 
Act VIII of 1859, not to applications made under 
. 5B. L R., Ap, 21 


в. 280. Surra v. Bocas 


85. 
security. 


MATTER OP Вноовом Монти Boss 
[15 W. R., 571 


86. — — — Application to be declared 
insolvent — Procedure Code, 1882, г. 844— 
Onus probandi.— A person applying under s. 844 of 
the Code of Civil Procedure must satisfy the Court 
that his case comes within the provisions of s. 861, 
and the burden of proof lies upon him, MUMTAZ 
Hossam v. Bris Монсон THAKOOR 

[I. L. R., 4 Calc., 888 


Ciril Procedure 


hou . B . 
You, п 


Т.Г. R., 8 All, 530 
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9, INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued. 

88. — — — — Civil Procedure 
Code, 1882, а. 851—Insolvent judgment-debtor.— 
А judgment-debtor applied to be declared an insolvent, 
Certain of the cls against him were claimed under 
decrees. The Court of first instance refused the 
application, notwithstanding the statements in the 
application were substantially true, and the applicant 
had not committed any act of bad faith mentioned in 
в. 351 of the Civil Procedure Code, on the ground 
that the applicant had contracted the debts for which 
such decrees had been made dishonestly, and that 
section gave the Court in such а case в discretionary 
power to refuse the application. Held that the 
Court of first instance had taken au erroneous view of 
в. 351, and had assumed a wider discretion than the 
law conferred on it. Ifa person making an applica. 
tion to be declared an insolvent has not brought 
himself within cl. (a), (è), (c), ог (d) of that 
section, then the Court has no discretion on other 
grounds to refuse the application. The bad faith, the 
recklss contracting of debts, the unfair preference of 
creditors, the transfer, removal, or concealment of 
property, the making false statements in the applica- 
tion, are all dealt with in s. 351, and are intended to 
confine the category of acte of misconduct that wil] 
debar the applicant from obtaining the relicf and 
protection he ssks. SALAMAT ALI e. MINAHAN 

[L L. R., 4 All, 897 

88. Civil Procedure. 
Code, 1882, s. 851 (a) —Insolcent judgment-debtor 
— Accidental false statement in application, — Before: 
rejecting an application by a judgment-debtor for & 
declaration of insolvency with reference to the provi- 
sions of s. 351 (a) of the Civil Procedure Code, 
it is necessary that the Court should be satisfied that 
the applicant has wilfully made false statements : un- 
intentional insecuracics are not sufficient grounds for 
rejection, Кавім Ваквн r. MISRI LAL 

(I. L. R., 7 AlL, 905 


90. Procedure 
Code, в. 851 (b)—Insolremt judgment-debtor — 
“ Property "— Fraudulent in'ent.—S. 951 (5) of the 
Civil Procedure Code contemplates a case of active 
concealment, transfer, or removal of substantive 
property since the institution of the suit in which was 
passed the decree in execution of which the judg- 
ment-debtor was arrested or imprisoned, with {ntent 
to deprive the creditor or creditors of available assets 
for division ; and it does not cover an omission by the 
judgment-debtor, in his application for в declaration 
of insolvency, of a statement as to his right to 
demand partition of ancestral estate in which he is a 
sharer, especially where there is no evidence of 
any intent to defraud. SUKRIT NARAIN LAL v. 
RAGHUNATH Sanat LL.R,7 All, 445 


ol - — — — —— Plaintiff impri- 
soned for costs of unsuccessful action.—A plaintiff 
imprisoned at the suit of the defendant for the coste 
of an unsuccessful action was not a object for 
the application of в. 281, Act VIII of 1859. Ix тнв 
MATTER OP BEÉNARUSSER Doss © . — Cor, 


6x 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued. 

99, — — — — —— — — Application for 
discharge— Plaintiff Imprisonment for costs of 
awit.- 8, 281 of Act VIII of 1859 did n^t apply to в 
plaintiff in custody for the costs of a suit. Їн RE 
Еротізев RUTTONJEE . 10 B. LB, Ap., 97 


98. Civil Procedure 
Code, 1859, ss. 2:0 and 981— Bad faith. A person 
in custody who had been guilty of bad faith in the 


transactions relative to which he was detained, but not 
with regard to bis application under в. 280 of 
Act VIII of 1859, was аша to his discharge. 


ANONYMOUS ЗУ Ind. Jur., N. 8., 8 

94. Civil Procedure 
Code, 1859, 281—Application for discharge— 
« Bad faith.”—When an insolvent was brought up 


for the purpose of obtaining his discharge,— Held 
that the “bad faith ” menticned in в. 281, Act VIII 
of 1859, must be in respect of the debt for which he 
was imprisoned, and with regard to which the applica- 
tion was wade, ORIENTAL BANK ©. MANIMADHAB 
Бан . А 5 SBL. R, Ар.,14 


95. —  Applieation for 
discharge—“ Bad faith "—Civil Procedure Code, 
1859, г. 281.—“ faith” in s, 281, Act VIII 
of 1859, meant bad faith not only in respect of the 
application, but included bad faith on previous occa- 

в. Зитти r. Bocas . БВ. Г. В., Ap, 22 


-- - Application for 
dücharge—" Bad faith ”—Civil Procedure Code, 
1859, s. 281.—" Вай faith” in в. 281 of Act VIII of 
1859 referred only to bad faith in respect of an 
application under that section, IN вв GURUDAS 


Boss : E А . ТВ. 1. В. Ap, 


ӨТ. ———_—_—_—_—_———. Application for 
discharge—“ Bad fuith”—Civil Procedure Code, 
1859, г. 281.—In an application for discharge under 
s. 281, Act VIII of 1859, the “ bad faith " must be bad 
faith in respect of the application. BUTLER г. 
Liom . . . . ЗВ Ь В, Ар. 18 


98. Application for 
discharge—Omission to state im petition where 
would be fownd.—In an application for 
füeharie under we 280 and 281 of Act VIII of 
1859, the properties entered in the defendant's sche- 
dole consisted entirely of moveables, and the petition 
did not state the place or places where such property 
would be found. Held it was а substantial defect 
in the application, which was refused. WATKINS v. 
Rouzewzs Bun» . 10 B, L. R., Ар. 1 


99. Cost of deposi- 
tion of defendant.—Where the plaintiff, in order to 
make the proof referred to in s. #81, Act VIII of 
1859, chcoses to examine the defendant, he must pay 
for the oath and the cost of reducing the depo- 
sition of the witness to writing, — It would be other- 
wise under & 8, Act XXIII of 1861, in which 


case the fee is demandable from the applicant. Ер- 
‘MOND v. NIBR8ES 
[8 B. L. R., Ap., 23 : 16 W. В., 84 


DIGEST OF CASES. 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued. 


100. 
Code, 1859, #2. 276, 281— Application for discharge 
“ Bad faith.”—The acts of bad faith referred to 
. 276 and 281 were not limited to acts of bad 
faith committed by the prisoner in his application for 
discharge, or for the porpose of ing his dis- 
charge, but included acts of bad faith in the manner 
of incurring his original liability. Ix RE SooPEE- 
SAUD . . s . 2 Ind. Jur, N. 8, 91 
IN ns SrecHUNDER KURMOKAR 
[S Ind. Jur., №. В., 98 note 


101. — — — ——— — Civi! Procedure 
Code, 1877, s. 851— Acts of bad faith—" Matter of 
the application?"—The words used in cl. (d) of 
в. 351, “the matter of the application,” embrace the 
insolvency, and all the facts and circumstances 
material to explain the insolvency. Acts of bad faith 
towards creditors just at the period at which the 
applicant was contemplating insolvency may be held 
to be part of the matter of the application. A 
Judge would not be exercising a right discretion 
‘under s. 351 if he refused relief in the case of persons 
who, although knowing that they had not the means 
of Paying st the time the debt was contracted, yet 
honestly believed upon reasonable grounds that they 
would have the means of paying eventually. Bava- 
CHI PACKI v. PIERCE, LESLIE & Co. 
[L L R., 9 Mad, 919 
108. ——————— — — — Ciril Procedure 
Code (1882), г. 851—" Other act of bad faith "— 
Act of bad faith committed by applicant for 
declaration of insolrency antecedently to his 
application.—The expression “any other act of bad 
faith” as used in s. 861, cl. (d), of the Code of Civil 
Procedure, means any act of bad faith not before 
mentioned in s. 351 which bears directly upon the 
conduct of the debtor in the matters leading up to his 
application for insolvency, and will not exclude any 
act of bad faith by which he has incurred a then 
still subsisting liability to any of his creditors, 
whether the particular creditor is or is not the creditor 
whose decree is in execution and whether or not the 
bad faith is connected with the lisbility which has 
resulted in that decree. Barachi Packi v. Pierce, 
Leslie dj Со, І. І. R, 2 Mad., 919, approved. 
Salamat Ali v. Minahan, I. L. R, 4 All, 387, 
distinguished. боғ Das о. Втндвт LAL 
L. R, 17 ALL, 218 
103. -debtor 
in jail—Ciril Procedure Code (Act XIV of 1882), 
as. 886, 889, 344, 345, 849, 350, 851, 859— Arrest, 
imprisonment, Meaning of—11 4 12 Vict, c. 21, 
г. 24—Undue preference.—A judgmont-debtor 
arrested in execution of a decree for money, who has 
not, on his committal to jail, expressed his intention 
of ‘applying to be declared an insolvent under 
Ch. XX of the Code of Civil Procedure, is never- 
theless entitled during his imprisonment to make an 
application for that purpose ; and the Court may, under 
в. 349, pending the hearing of such application, release 
him on his finding security to appear when called 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued, 


upon. In deciding whether or no в payment made to 
a particular creditor amounta to an unfair preference 
within the meaning of s. 361 of the C.de, the Courts 
may fairly (where there is no other reason for 
impeaching the transaction as an unfair proference 
apart from the provisions of tho Insolvent Act) refer 
to, and be guided by, the provisions of the Insolvent 
Act, which treats a transaction asan unfair prefer- 
ence only when it has occurred within a limited time 
before the insolvency proceedings. Іх THE MATTER 
or Haste . . . LL. В. 11 Calc, 451 

104. Civil Procedure 
Code, ss. 851, 853 —Omission of Court to follow pro- 
per procedure— Declaration of insolvency, Effect of. 
—A judgment-debtor, having applied to be declared an 
insolvent under s. 344 of the Code of Civil Procedure, 
entered the name of А in the list of his creditors 
together with the amount of па debt. Мо creditors 
appearing to oppose the application or prove their 
debts, the Court, without framing a schedule as 
required by в. 352, declared the judgment-debtor 
an insolvent under s. $51. In s suit brought by А to 
recover the debt,— Held that, as the provisions of 
в. 352 had not been followed, the declaration undor 
в. 351 could not operate as a decree between the 
insolvent and 4, and that 4 was entitled to a decree. 
ARUNACHALA v. AYYAYU . L L. R., 7 Mad., 318 


105.— — — — Surety-bond— Ezecution— Act 
VIII of 1859, г. 204.—A surety-bond taken by the 
Court under в. 8 of Act XXIII of 1861, after judg- 
ment has been pronounced, could be enforced under 
s. 204 of Act VIII of 1859. ABDUL KARIM v. 
ABDUL Haque Кал 
[8 B. L. R., 205:15 W. R., 21 
106. — — ——- Court-fees—Act VIII of 
1859, г. 881.—In cases under в. 8, Act XXIII of 
1861, the fee for the oath and the cost of reducing 
the deposition of the defendant to writing was payable 
by the defendant. EDMOND v. NIERSES 
B. L. R., Ap., 28: 16 У. R., 84 


107. —— Application by “unsche- 
duled ” creditor— Civi] Procedure Code, ss. 852, 
868 -Creditor when to prove debt—Meaning of 
“then” 2. А jadgment-debtor was declared 
an insolvent and receiver of his property appointed 
under в. 361 of the Civil Procedure Code, and 
his creditors were ordered to come forward and prove 
their claims within a certain time. No creditor came 
forward for that purpose within such time, and in 
consequence the case was struck off the file, and the 
order appointing a receiver cancelled, and no schedule 
was framed under s.352. Subsequently a creditor 
applied to have his name entered in such schedule, 
Held that the applicant, notwithstanding no schedule 
had been framed, was an “unscheduled” creditor, 
and was therefore entitled, under в, 353 of the Civil 
Procedure Code, to make the application. МАРНО 
Perasan е. Buota Матн . L È В., 6 AIL, 258 

108. ——— Application by creditor to 
prove claim—Act XV of 1877 (Limitation Act), 
ch. i$, No. 178—Civil Procedure Code, se. 352, 868. 


vou. п 
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—In July 1878 а person was declared an insolvent 
under the ions of Ch. XX of the Civil Proce- 
dure Code. Only one creditor then proved his debt, 
and no schedule was framed. This creditor having 
applied for the sale of property belonging to the 
insolvent, another creditor, in May 1883, applied to 
prove his debt and to have his name i in the 
schedule which the Court then ordered to be framed, 
Held that such application could not bo treated as 
mado under в. 353, ва no schedule had been framed, 
but must be regarded as in the nature of a tender of 
prof of debt under в. 352. PARSHADI Lat v. 
Сномм Lax L L. R., 6 АЦ, 143 


109. ———— Effect of discharge—Mort. 
gage—Secured creditor—Receiver—Code of Ciril 
Procedure, 1877, ss. 852 to 855.--А judgment-debtor, 
arrested and imprisoned in execution, applied to be 
declared an insolvent, and included a mortgage-debt 
in his application. Notice was issued to the mort- 
gagee, who failed to appear and prove his claim, and 
was consequently omitted from the schedule prepared 
under в. 352 of the Code of Civil Procedure. А 
receiver was appointed under s. 354; the whole of the 
preperty of the insolvent was made over to the 
Teceiver, including the nine ficlds nortgaged, which 
the insolvent held as tenant of the mortgagee. The 
receiver sold one out of the nine fields to satisfy the 
creditors entered in the schedule, and ultimately 
restored the remaining eight fields to the judgment- 
debtor. The mortgagee then sued to eject the judge 
ment-debtor for default in payment of rent. The 
latter pleaded his discharge under в. 855. Held 
that the discharge did not affect the mortgage-debt, 
and that а receiver is bound, as a condition of dealing 
with mortgaged property, in every case to pay off the 
mortgage, even when the ee has not sought 
to be placed in the schedule, the position of the 
mortgagee being essentially different from that of 
the unsecured creditor. Case of Chetalal v. Nahanea, 
Printed Judgments, Bombay, p. 89, distinguished. 
Ѕнвірнлв NABAYAN е. ATMARAM GOVIND 


[L L. R., 7 Bom, 455 


no. Declaration of insolvency 
ultra vires—Civil Procedure Coae, 1882, за. 844, 
851, and 356—Jurisdiction, Want of —Executs пра 
а docree—Sale—Completion of sale.—The plainti 
Gangadhar obtained в decree against the defendant, 
In execution of that decree, certain property. was ate 
tached on 5th March 1881. Although the judgment. 
debtor was not arrested in execution of that decree, 
nevertheless he, on the 18th October 1882, applied 
to the Court of the Subordinate Judge to be declared 
an insolvent under а, 344 of the Code of Civil 
Procedure (Act XIV of 1882). He was declared an 
insolvent under that section, and the Nazir of the 
Court was appointed а receiver on 22nd December 
1883. The receiver proceeded under the direction of 
the Court to convert the property of the insolvent 
into money under в. 356 (а) of the Code. Certain 
immoveable property was purchased by the petitioner 
Tukaram for 11,032 on 4th December 1884 
Tukaram, after some time, presented an application, 

6х3 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE —centinued. 


in which he stated that. inasmuch as the insolvent 
had not been arrested in exceution of the decree ob- 
tained by Gangadhar, the Court had no jurisdiction ; 
and he prayed that, if such was the case, the sale 
should be set aside, and the money returned to him. 
No appeal was preferred by the judzment-creditor, 
or other creditors of the insolvent, against the order 
of insolvency made under в. 351 nf the Code. 
The Subordinate Judge referred the following ques- 
tion to the High Court, riz, “ whether a Court which 
has declared the insolvency of a judgment debtor 
can direct the receiver to proceed under в. 356 
of the Code and complete any sale, though the pur- 
chaser objects to the direction on the ground of want 
of jurisdiction in the Court, which objection seems to 
the Court to be valid, but too lato” Held that, 
as the declaration of insolvency was u/fra vires, the 
Subordinate Judge should take no further steps to 
give effect to it, but leave the parties concerned to 
take such measures as they may be advised. GAN- 
GADHAR Burvray с. DATTO KRISHNAJI 

[L L. R., 9 Bom., 368 


ш, -—. Agreement to satisfy debts 
in full—Discharge from liability—Ciril Proce- 
dure Code, s. 858. An insolvent who had procured, 
and taken, and acted on an insolvency order which 
had been granted to him, because of the withdrawal 
of the opposition of his creditors, by reason solely of 
his engagement to pay a certain sum monthly until 
the whole of his debts should be discharged after his 
scheduled debts had been satisficd to the extent of 
‘one-third, applied under в, 358 of the Civil Pro- 
е Code to be declared discharged from further 
im respect of his debts, Held that, under 
the circumstances, his application had been properly 
refused. Downes v. RICHMOND 

(I. L. R., 5 All, 258 


118.-——— Refusal to adjudicate deb- 
tor insolvent, Grounds for—Ciril Procedure 
Code (Act XIV of 1882), s. 351, Ch. XX.—A 
Court cannot refuse the application of в judgment- 
debtor secking to be declared ап insolvent under the 
provisions of Ch. XX of the Civil Procedure Code 
unless it finds affirmatively that the applicant has 
brought himself within cl (a) (b), (e), or (d) of 
в. 351 of the Code; and the fact that his schedule 
assets exceed his liabilities does not disentitle him 
to such relief. A judgmeut-debtor applicd to be 
declared an insolvent under the provisions of Ch. XX 
of the Code of Civil Procedure. The District 
Judge refused the application on the ground that 
the assets were admittedly in excess of the liabilities, 
and that he had made no cffort fera period of two 
years to realize his property for the benefit of his 
creditors. Held that the Dist Judge was bound 
to grant the application, as the applicant had not 
brought himself within cl. (и), (b), (е), or (d) of. 
в. 851, in which cases alone he had aright to refuse the 
application. IN THE MATTER OP THE PETITION ОР 
JowanLA МАТН. JOWALLA NATH v. PARBATTY 
B». e € L. R., 14 Calo., 691 
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ns. Application for а declara- 
tion of insolvency showing that applicant 
has assets apparently in excess of his liabi- 
lities Civil Procedure Code (1982), s. 344 et 
seq.— Burden of proof.—It does not follow that, be- 
cause a person has assets of a nominal value in excess 
of liabilities, he is not entitled to be declared an 
insolvent, But where a person applies to be declared 
an insolvent and shows in his statement that his 
assets exceed his liabilities, he must show also that 
by the sale of his interests or other realization of his 
agscts a sum would not be secured which would enable 
him to pay his debts in full. Jowalla Nath v. 
Parbatty Bibi, I. L. Е, 14 Сас. 691, discussed. 

Bango Das г. SUKHDEO Das 
(LL R., 19 All, 125 


114. Ex-parte decree subse- 
quent to insolvency—Ezecution of decree—Civil 
Procedure Code, СЪ. 844-360— Attach- 
ment—Receirer in insole An insolvent, to 
whose estate no receiver under Ch. XX of the Code 
of Civil Procedure had ever been appointed, entered 
in his schedule the names of certain persons as cre- 
ditors for а sum of R210-9-3. These creĖditors subse- 
quently obtained against the insolvent an ez-parte 
decree for the sum во entered in the schedule, and in 
execution attached certain pay which the insolvent 
was then earning, but which he was not in receipt of 
at the time his schedule was filed, and did not appear 
therein as an asset of his estate. Held that the 
judgment-creditors were entitled to take out execu- 
tion, and were not provented from so doing by reason 
of the insolvency proceedings. IN THE MATTER OF 
Вара Sıxan v, Вікон . I. 1. R, 15 Calc., 762 
115. — — — Execution of decree—Ciril 
Procedure Code, s. 351.—A decree-bolder in respect 
of whose judgment-debtor an order declariug him 
insolvent and appointing в receiver has been passed 
under s. 351 of the Code of Civil Procedure, and 
whose decree has been placed on the list of the judge 
ment-debtor's schedule debts, cannot, pari passu wit 
the proceedings in insolvency, go on executing his 
decree in the ordinary way against that judgment- 
debtor. Badal Singh v. ch, І. І. R. 15 Cale. 
762, and Abdool Rahman у. Behari Puri, I. L. Е. 
10 All, 194, distinguished. GAURI DATT е. SHAN- 
KAR LAL . 5 . ТЬВ, 14 AIL, 358 


цв. -Procedure on claim made 
by creditor—Civil Procedure Code, за. 845, 
352 — Proof of debt.— It is open to a creditor, at any 
time while the assets of an insolvent are undistri- 
buted, to produce evidence of his debt and toapply to 
be admitted on the schedule under в. 352 of the Code 
of Civil Procedure. LAKSHMANAN v. MUTTIA 
[L L. R., 11 Mad., 1 
117. - -—— -- Insolvent judgment-debtor 
il Procedure Code, аз. 844, 588— Notice to 
decree-holder.—A debtor was arrested on civil pro- 
cess. He presented a petition to the Court from 
which process issued alleging that he was unable to 
Pay the debt and praying to be declared insolvent 
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and to be released. The Court passed an order on 
the same day, directing that he should be rel 
and that the creditor should proceed against his 
property, Held that the order was bad for want 
of notice, KOMARASAMI г. GOBINDU 

0. L. R., 11 Mad., 186 


118. — — — Unfair preference—Civil 
Procedure Code, 1882, г. 851.—A creditor can put 
pressure on his debtor to get payment of his claim, 
notwithstanding that the debtor may be in embar- 
rassed circumstauces. Buta debtor, who gives an un- 
fair preference to one creditor by giving him a 
large proportion of bis property, во as to reduce 
the aliquot share of the other creditors, acts fraudu- 
lently, aud no title is given to that particular с 
tor as against the assignees who represent the credi- 
tors generally. A filed a suit and obtained a decree 
against В. During the pendency of the suit, and 
only four days before the decree was passed, В 
assigned by way of m Ираке nearly the whole of his 
property to one of his creditors, C. The assigument 
was made not to secure a fresh advance, but in 
consideration of past debts due to C. 
of B's embarrassments, Two years afterwards B 
was arrested in execution of 4’s decree. В there- 
upon applied to be declared an insolvent. —//eld 
that the assignment by B of nearly the whole of his 
property to C amounted, under the circumstances, to 
an unfair preference, within the meaning of s. 851, 
cl. (e), of the Code of Civil Procedure (XIV of 1882). 
B was therefore not entitled to be declared an insol- 
vent. DADAPA с. VISHNUDAS 

[LL R., 13 Bom., 424 


119. ——— —— Judgment-debtor declared 
insolvent pending suit—Ciril Procedure Code, 
а. 852— Suit to establish right to sell property in 
execution of decree enforcing hypothecation— Suit 
against purchasers not parties to 4 eree- 
holder scheduling his decree under C: Procedure 
Code, s. 352—Eflect of schedule.—A suit to establish 
a right to bring to sale certain moveable property in 
execution of a decree for enforcement of hyp:thecation 
was brought against persons who were not parties 
io at More aed, boa purchased in execution of 
apriordecree. Pending the suit, one of the judgment- 
debtors under the hy px thecatien-decree was declared 
an insolvent, aud the plaintiff scheduled his decree 
as a claim under в. 352 of the Civil Procedure 
Code. Held that the scheduling of the decree had 
not the effect of superseding it or creating another 
decretal right in addition to and independent of it, 
and did not make the suit, which was founded on 
a new and different cause of action against persons who 
were not parties to the decree, unmaintainable, ABDUL 
Ranmay с. Benar Puri L L. В.,10 AN., 194 


120. — ——— Debt not in schedule— 
Civil Procedure Code, 1582, ss. 336, 837— Act VI of 
1888— Execution of decree obtained against insol- 
vent for such debt— Scheduled debts.— A person who 
has iaken tho benefit of the insolvent sections of the 
Civil Procedure Code, and who is undischarged, but 


z 


DIGEST OF CASES. 


( 408 j 


INSOLVENCY —continued. 


9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE—continued, 
lng not inserted in his schedule a debt for which a 
decree is subsequently obtained, is not protected 
from arrest in execution of such decree merely 
because his property is in the hands of the receiver 
in insolvency. Such a person is liable to arrest under 
the circumstances, and in accordance with the proce- 


in and prote debt.—A judgment-lebtor arrested in 
execution of a deeree filed his petition, and wi 
adjudicated an insolvent under the insolvency section 
of the Code of Civil Procedure, and the deeree-holder 
was, among other creditors 
debt, She, however, emitted to attend, and her 
name was not included in the schedule of creditors. 
The insolvent was discharged under s. ў 
creditors who proved their debts were p. 
the residue of the property was paid out by the 
receiver to the insolvent. In an application by the 
dceree-holder to execute her decree against the proe 
perty of the insolvent,— //e/d that the discharge 
of the insolvent did nct operate as a discharge of the 
debt under в. 357 of the Civil Procedure Code, and 
she was therefore entitkd to proceed with execution 
of her deeree against the insilvent’s property: 
Semble—Under s. 352, a creditor, hy omitting to come 
in and prove his debt, would apparently prevent an 
insolvent obtaining the relief which the Code contem- 
plates giving him, unless that section be read as 
allowing the insolvent to prove the debts of such 
creditors as omit to appear and prove them. HARO 
Pura аша v. SHAMA CIARAN SEN 

IL. R., 16 Calc., 502 


122. —- Receiver selling a mort. 
gaged property of insolvent—Ciril Proce- 
dure Code, 1882, ss. 854, 355, and 356— Purchaser at 
such sale— Right. of mortgagee unaffected by such 
sale,—By an order, dated the 9th Jnly 1879, 4 was 
declared an insolvent under в. 351 of the Civil Pro- 
cedure Code (Act XIV of 1882), and his property 
vested in the receiver, who was ordered to convert it into 
money. Nine ficlds, which were part of A's property, 
had been mortgaged to the plaintiff, who was dui 
cited to appear and prove his debt. The plaintiff, 
however, failed to appear, and he was consequently 
omitted from the schedule of 4’s creditors, Тре 
receiver soll one of the fields which was purchased 

A's undivided воп, G. At the sale the plaintiff 
gave notice of his claim as mortgagee. After paying 
off the debts of the scheduled creditore, the recciver 
made over to A the residue of the purchase-mone; 
and the eight unsold fields. In 1881 the plainti 
sucd A for possession of the mortzayed property, and 
оп appeal obtained в decree, While that suit was 
pending, @ sold to the defendant the ficld which 
he had purchased. In execution of his decree, the 
plaintiff recovered possession of the eight fields, but 
on attempting to get possession of the ninth ficld 
he was obstructed by the defendunt, who was in 
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possession, aud he consequently brought this mit 
to recover it. Held that the plaintiff was entitled to 
recover it from the defendant, The only interest 
the insolvent had in the mortyaged premises was the 
equity of redemption, and this having vested in 
the receiver under s. 354, he under в. 356 was 
directed to convert it into money. @ therefore at 
tho sale only purchased the equity of redemption 
in the one field ; and the defendant, who now stood in 


he might possibly be entitled to redeem the whole 
nine fields comprised in the mortgage, was bound 
to deliver possession to the plaintiff (the mortgagee) 
until that was done. The mortgaged property could 
not be sold by the receiver without the consent of 
the plaintiff (the mortgagee) or paying him off. 
S. 366 of the Civil Procedure Code (Act XIV of 
1882) no doubt contemplates the payment of debts 
secured by mortgage ont uf the proceeds of the 
conversion of the insolvent's property im priority 
to the general creditors; but this must be taken in 
connection with e 264, aud must be understood as 
referring to those cases in which the mortgaged 
Promises have been soll after coming to an under- 
standing with the mortgagee. SHRIDHAR NARAYAN 
v. Кывнхал Утнол . L L. R., 13 Bom. 273 


- _- Insolvent but undis- 
eharged judgment-debtor—Civil Procedure 
Code (1582), ss. 351, 855, 356, and 357—Appli- 
cation by scheduled creditors to sell subsequently- 
acquired property of the insolcent.—The provisions 
of s. 357 of the Code of Civil Procedure are not 
applicable until the insolvent has been discharged 
under в, 351 or в. 355 of the Code. Hence where 
some of the scheduled creditors of в judgment-debtor, 
who had been declared an insolvent, and in respect of 
whose property a т‹ссіхег had been арр: Мед, but 
who had not been discharged, presented an application 
to the Court, purporting to be made under в. 357 
of the Code of Civil Procedure praying for the 
sale of certain property which had come by inherit- 
ance to the judgment-debtor, and the Court, also 
purporting to act under s. 357 of the Code, made 
‘an order on such application allowing the property in 
question to be released from attachment on deposit 
by the insolvent of one-third of the scheduled debts, 
it was held that, although the Court might have 
acted under в. 356 of the Code, yet, as its order 
purported to be under в. 357, it was w//ra vires and 
must be set aside. GANESHI LAL v. Мовлвват Ац. 
Gin WAR LAL v. MUSAkRAT ALI 

О. L. В., 16 ALL, 234 

134. Application by judgment- 
debtor to be declared insolvent—Civil Pro- 
cedure Code (1882), 844, 361, ава 864 — Order. 
for sale of mortgaged property in execution —Sale 
im execution pending application — Effect of subse 
quent. declaration of insolcency.—An order for the 
tale of mortgaged property had been made on the 
application of the nurtgagee, who had got а decree, 
and before the sale had taken place, the mortgagor 
(judgment-debtor) applied to be made insolvent under 
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| № 344 of the Civil Procedure Code (Act XIV of 


1882) Five months after the sale, he was duly 
declared an insolvent under s. 351. Held that the 
subsequent declaration of the mortgagor’s insolvency 
did not affect the sale or render it illegal. No conso- 
quences in derogation of the ordinary rights of judg- 
ment-creditors follow from an application by the 
judgment-debtor under в, 844 of the Civil Procedure 
It is only when & receiver is appointed under 
that the property of the insolvent vesta in the 
receiver under s. 554, and the rights of the creditor 
are interfered with. It is not provided that such an 
order shall have any retrospective effect.  I83YAR 
LAXHMIDAT г. HARJIVAN RAMJI 
(LLB, 21 Bom, 681 
3 Holder of decree on mort- 
not entered amongst the scheduled 


135. 
gage 


16 Calc., 592, and Shridhar Narayan v. Atmaram 
Gobind, І. L. R. 7 Вот.» 455, referredto. SHEOBAJ 


Swan о. блв: Samar . L L. В, 81 AIL, 997 


126. —— — Discharge of insolvent— 
Civil Procedure Code (Act XIV of 1883), Ch. XX, 
аз. 844-360— Future earnings of insolvent, Power 
of Court to compel payments out of, towards liqui- 

lation of debte.—The function of the Court, acting 
under Ch. XX of the Code of Civil Procedure, is 
to compel insolvent debtors to pay their debts if 
it can, either by ite compulsory process or, where 
that caunot be used, by withholding from them, 
when it has the power of doing во, the relief to which 
they might otherwise be cunsidered entitled. The 
granting of an order of discharge under that chapter 
is to a certain extent discretionary with the Court, 


-and if the Court be of opinion that an insolvent may 


reasonably be expected to possess au income accruing 
during the time of his insolvency and likely to 
continue, even if such income be from sources such 
that it could not be attached, it ought very serionsly 
to consider whether under such circumstances it 
ought to exercise its power to discharge the insolvent, 
and not rather stay ite haud and require him as а 
condition of such discharge to satisfy it by payments 
оп account of his debts, that he really desires, во far 
as he can, honestly to discharge the debt that he 
owes A Gyawal, who was in receipt of а very 
considerable income derived from offerings made by 
pilgrims, applied to be declared an insolvent under 
the provisions of Ch. XX of the Code of Civil 
Procedure. He was opposed by a judgment-creditor, 
who, infer alid, contended that the insolvent should 
be compelled to coutribute out of his income towards 
the payment of his debta The Court, finding that 
there were no assets, and holding that such 

was not properly capable of being attached, aud that 
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9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE continued. 
it had no power to order an insolvent to pay anything 
out of future earnings towards the discharge of his 
debts, declared the applicant an insolvent and granted 
him his discharge, Held that the Court had power 
to withhold the discharge until the insolvent had 
satisfied it, by payments on account of his debts, that 
he really ‘dcaired to discharge his debte, and that, 
under the circumstances of the case, both having 
regard to the fact that the inquiry into the estate of 
the insolvent had been insufficient and to the fact 
that he was in & position to contribute ont of his 
income towards the payment of his debts, the order 
was wrong and should be set aside. Poona Lat 
с. KANHAYA Lat Bata I. L. В., 10 Calc., 780 
137. —————— Procedure in case of 
dishonest applicant— Civil Procedure Code, 
га. 850, 859—Powers of Court—A Court is com- 
petent to take action under в, 859 of the Civil Proce- 
dure Code at the instance of a creditor, after the 
hearing under в. 360 has determined. When once 
any of the frauds referred to in cl. (a), (5), or 
(с) of в, 359 have been proved at в hearing under 
в, 350, the Court must under s. 359 either iteclf pass 
sentence on tho applicant who has committed such 
frauds, or must sendhim to a Magistrate to be dealt 
with according to law. The Court has по option to 
decline to adopt either of these courses. In acting 
under в. 859, the Court does not re-try the questions 
of fact decided by it at the hearing undor в. 360, but 
has to proceed upon the findings come to at that 
hearing. An applicant for в declaration of insolvency 
who does not avail himself of his right of appeal 
from the order rejecting his application is concluded 
by the findings of fact at the hearing under в. 860, 
and cannot afterwards question them. Per STRAIGHT, 
J.—It is desirable that an application under в. 359 
should be made immediately, or as soon as possible 
after the hearing under s. 350, but a delay of some 
months will not make the application unentertainable. 
Kavi Ваквн о. BHAWANI PRASAD 

[L L. R., 14 AIL, 145 
— Withdrawal of application 
by lcants without permission to renew 
— Civil Procedure Code (1882), ss. 850, 859, and 878 
— Powers exerciseable by Court under г. 859 —Im- 
prisonment—Payment of costs as a condition prece- 
dent to the granting of permission to withdraw. 

A Court acting under в. 359 of the Code of 
Procedure may, on the motion of a creditor under 
certain circumstances, order the imprisonment of an 
applicant for a declaration of insolvency, or it may, 
under certain circumstances of ite own motion, send 
the applicant to be dealt with by a Magistrate; but it 
cannot, unless moved by a creditor, pass an order of 
imprisonment under that section; and if on the 
motion of creditor it has ordered the imprisonment 
of the applicant, it cannot subsequently act under the 
last clause of в. 359. Kadir Baksh у. Bhawani 
Prasad. І. L. R., 14 All., 145, referred to. Where, 
ап application for s declaration of insolvency having 
been filed, the applicant asked and obtained per- 
mission to withdraw the application absolutely, se 
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without permission to renew the application, it was 
held that the Court could not make the payment b 

the applicant of the opposing creditor’s costa а condi- 
tion precedent to the granting of such permission 
во as to enable the Court subsequently to revive the 
Proceedings commenced by the application, but that 
such proceedings were finally determined by the 
applicant's withdrawal. Hamar SHAH v. JAMNA 
Das . N B . LL ER,17 AL, 156 


INSOLVENT ACT (9 Geo. IV, c. 78, в. 36), 


— — —— Insolvency—Mutval oredit— Suit by 
assignees to recover surplus in Bank— Set-off of 
promissory notes. P 4 Co. having borrowed a 
агре sum of the Bank of Bengal, deposited Com- 
pany’s paper with the Bank to a greater amount as 
a collateral security, accompanied with a written 
agreement authorizing the Bank, in default of repay- 
ment of the loan by a given day, “ to sell the Com- 
Pany’s paper for the reimbursement of the Bank, 
rendering to Palmer & Со. any surplus.” Before 
default was made in the repayment of the loan, 
P 4 Со. were declared insolvent under the Insolvent 
Act, 9 Geo. IV, с. 78, by the 86th section of 
which it was declared that where there had been 
mutual credit given by the insolvents and any other 
person, one debt or demand might be set off against 
the other ; and that all such debts as might be proved 
under a commission of bankruptcy in England might 
be proved in the same manner under the Indian 
Insolvent Act. At the time of the adjudication of 
insolvency the Bank were also holders of two pro- 
missory notes of Р 4 Co. which they had discounted 
forthem before the transaction of the loan and the 
ement as to deposit of the Company's paper. 
e time fore repayment of the loan having 
pired, the Bank sold the Company's paper, the 
proceeds of which, after satisfying the principal 
and interest due on the loan, produced a considerable 
surplus, In an action by the assignees of P Ф Co. 
against the Bank to recover the amount of the surplus, 
—Held that the Bank could not set off the amount. 
of the two promissory notes, and that the case did not 
come within the clause of mutual credit in the Insol- 
vent Act, Youn с, BANK or BENGAL 

[1 Moore's L A., 87 


INSOLVENT ACT (П & 13 Vict., с. 91). 


See DEBTOR AND CREDITOR, 
[L L. B, 20 Bom., 696 
See CASES UNDEB INSOLVBNOY, 
See IwrEREST— MISCELLANEOUS Савва 
IwsoLvENOY PROCEEDINGS. 
[14 Moore's L A., 909 
See PARTIBS—PARTIBS TO SUITS—OPYI- 
сці Aseloxas L L. E., 16 Calo, 43 
1. —-— в D—Jsrisdiction— Reridenos.— 
Where a person applied for the benefit of the pro- 
visions of the Insolvent Act on a petition in which 
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he described himself as “William Cockburn, of 
Doomrah Pactory in Tirhoot," and stated in his 
petition “that he is now residing at No. 19, Garden 
Reach, in the Suburbs of Calcutta, within the juris- 
diction of the High Court,”—Held the petition was 
rightly dismissed for want of jurisdiction, IN RE 
Сосквовн . . Ind. Jur. М. 8., 396 


2 - Jurisdiction British sub- 
ject—Kesidence.- The insolvent, who was born iu 
England of English parents, was the widow of a sur- 
gron and resided at Salem for some time before, and 
at the time of, the presentation of her petition to the 
Court. Held that the 5th section of the Insolvent 
Debtors Act is as applicable to a “British subject” 
(ia the sense in which that appellation is used in the 

harter of the late Supreme Court) resident within 
the jurisdiction of the High Court of Madras as to 
an inhabitant within the local limits of the town of 
Madras IN THE МАТТЕВ ОР Ricks . 9 Mad., 151 


— Jurisdiction—Residence— 
Letters Patent, cl. 18.—The petitioner came down 
from Cawnpore, where he had resided for some timo, 
to Calcutta, to file his petition. He stated that hi 
intended to scttle in Calcutta on obtaining his dis- 
charge. Held that his being in Calcutta under 
these circumstances did uot constitute residence. 
Held also that by cl. 18 of the Letters Patent the 
jovistiction of the Insolvent Court was narrowed 

the Bengal Division of the Presidency of Fort 
William, i.e., that portion of the Presidency over 
which the authority of the Lieutenant-Governor of 
Bengal extends. ' Semble—Under в. 5 of the 
Insolvent Act, the residence of the petitioner must be 
within the local limits of the ordinary original juris- 
diction of the High Court, IN THE MATTER ОР 
TIBTKINS Я 1B. L. В,0.С,84 

4. ——-—— Jurisdiction — Insolvent 
trader—“ Reside” —The word “reside” in в 5 
of the Insolvent Act, when applicable to the insol- 
vency of traders, includes an occupation for the pur- 
pose of trading, whether or not accompanied by 
sleeping or dwelling. IN THE MATTER o How- 
ARD BROTHERS . . 1В.1. R, 254 


Jurisdiction—Boná fide 
re — An insolvent who is net a European 
British subject must cither be a bond fide resident 
in Calcutta at the time he presents his petition or a 
trader carrying on business in Calcutta, otherwise he 
does not come within the jurisdiction of the Court 
under the Act. IN THE MATTER OP TABINEY CHURN 
Goo . . . U B. L. R., Ap., 26 
- Jurisdiction — European 
British subject out of jurisdiction of High Court— 

lence.—A European British-born subject, resid- 
tho Bombay. Presidency, but outside the local 
of the jurisdiction of the High Court, is euti- 
tled to come to Bombay and present a petition in the 
Court for the Relief of Insolvent Debtors and obtain 
the benoft of the Insolvent Act, as the original 
jurisdiction of the Supreme Court was in that respect 
continued to the High Court by cl. 18 of its Letters 
Patent. Ix BE BLACKWELL E 


E 
E. 
im 
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T. — — — ———. Jurisdiction Residence.— 
4’s zamindari aud dwelling-house in the district of D 
been sold, he came to Calcutta in May 1880, 

x his family with his relations, and filed his 
the Court for the Relief of Insolvent 

uly. He remained in a hired house at 
Calcutta till September, when the Court rose for the 
vacation, aud returned just before the end of the vaca- 
tion, having in the interval gone to the district of D 
to raise funds to carry on his insolvency Proceedings. 
He had no residence outside the jurisdiction of the 
High Court. Held that he had no residence within 
the jurisdiction of the High Court within the mean- 
ing of s. 5 of the Insolvency Act. IN THE MATTER 
ор Вам Рас, мон . . SC.L.R,14 


. - Jui ‘ion—Residence— 
Insolvency.—There is nothing to show that the 
residence contemplated by в. 5 of the Insolvent Act 
must necessarily be a permanent residence; the 
object of that section being to extend the benefit of 
the Act to those who could be ssid to be bond fide 
residents for the time being within the jurisdiction 
of the Court at the time they filed their petitions. 
Іх THE MATTER ОР DE MOMET 
(I. L. R., 91 Calo., 684 
9. —— ————— Letters Patent High 
Court, сіз. 18 and d4— Jurisdiction of High Court, 
Bomhay—Stat. 24 & 25 Vict, c. 104 (High 
Court's Charter Act), s. 11—4ct V of 1872— 
Trader at Karachi presenting petition in Bombay 
— Relation of Insolvent Court to High Court— 
Effect of Acts limiting jurisdiction of High Court 
on jurisdiction of Insolvent Court.—J C, a European 
ject residing at Karachi in Sind, failed in 
in 1895, and on ПАВ June of that ГЕ 
is petition in the Court for Relief of 
Insolvent Debtors in Bombay. Held that, having 
regard to Act V of 1872, read with cl. 18 of the 
Letters Patent, 1865, the Court had no jurisdiction 
to entertain the petition. Ву в. Б of Stat. 11 & 
Vict., c. 21, the Insolvent Court was given jurisdic- 
tion over residents within the jurisdiction of the 
Supreme Court of Bombay. The jurisdiction of the 
Supreme Court extended over all inhabitants of 
the town and island of Bombay and over European 
British subjects in any of the factories subject to 
ог dependent on the Government of Bombay. The 
jurisdiction of the Insolvent Court as detined by 
the above section remained unaffected by the establish- 
ment of the High Court in the place of the Supreme 
Court, except so far as it may be limited by cl. 18 
of the Letters Patent, 1865. A European British 
subject residing within the Presidency of Bombay, 
though outside the town and island of Bombay, 
may petition the Insolvent Court of Bombay for 
relief. The powers and authority originally of the 
Supreme Court and now of the High Court given 
by the Insolvent Act form a branch of the jurisdiction 
of the High Court, and are therefore subject to 
any legislative restriction of that jurisdiction, whether 
imposed by the Letters Patent cr by any subsequent 
enactment. The power of the High Court and any 


9 Bom., 461 | Judge of it to excreise the jurisdiction of the 
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Insolvent Court, whatever the jurisdiction may be, 
is locally limited by cl. 18 of the Letters Patent, 
1865, to the Presidency of Bombay, and caunot be 
exercised outside that Presidency or outside any 
area within it to which it may by subsequent 
enactment be restricted. The effect of cl. 44 of the 
Letters Patent, 1865, which makes the provision of 
cl. 18 subject to the legislative powers of the 
Governor-General in Council, must be that any Act 
of the Governor-General in Council, still further 
limiting the jurisdiction of the High Court and 
excluding it from auy place even within the Presi- 
dency, must also still Further narrow the jurisdiction 
of the Insolvent Court, for otherwise the Judge 
of the High Court presiding as Commissioner would 
be exercising jurisdiction in a place where his jurisdic- 
tion under cl. 18, by virtue of which alone he could 
act as Commissioner, had been abolished. Act V of 
1872 is such an Act. Ix THE MATTER OP CURRIE 
[L L. R., 21 Bom., 405 


1. ——— в 6—Verifiation of schedule 
by affidacit—Non-appearance of insoleent.—ln an 
application for insolveuts for their personal discharge, 
the trustee under the bankruptcy of one R in Eng- 
land appeared, and it was ordered that the further 
hearing should stand over with ad interim protection, 
‘and that the insolvente should amend their schedule. 
‘At this hearing, A, one of the insolvents, was examined. 
On another application for personal discharge, it 
appeared that, subscquent to the former order, 4 
had left India on account of ill-health, and 
therefore unable to verify the schedule. Мо opposi- 
Mew wes entered, and the other insolvent, M, the 
partner of 4, was in Court. Held it was sufficient 
for the schedule to be attested by M, but the Court 
directed that an affidavit of A should be obtained 
verifying the schedule, sworn before notary public 
or the British Consul. Personal discharge was 
allowed. IN THE MATTER OF ANSTRUTHER 

(11 B. L. В, Ap, 34 


а. and gs. land 26—Effect 
of death of insolvent after filing his petition, but be- 
fore filing schedule.— On the 15th of March 1862, the 
petitioner brought ва action in the Supreme Court 
against the insolvent to recover a sum of money, and on 
the 17th of that mouth the usual summous was served 
on the insolvent. Оп the last-mentioned day the iu- 
solvent was committed to prison on a charge of murder, 
notwithstanding which, on the 216 March 1862, he 
filed his petition in the Insolvent Court. The usual 
order was then passed, vesting all the insolvent's 
estato and effects in the Official Assignee from the 
date of the filing of the petition. Onthe 26th March 
1862, the nt petitioner recovered judgment in 
his action in the Supreme Court. The insolvent was 
tried aud convicted and sentenced to death, and on 
the 14th of April 1862, before the insolvent filed his 
schedule in the Insolvent Court, the seutence was 
carried into execution. Held, first, that s. 6 of 11 
418 Vict, с. 21, is not imperative; and, secondly, 
that ss. 21 and 26 of the same Act givo the 
Official Assignee ample powers for the ascertainment 


DIGEST OF CASES. 


( 4026 ) 


INSOLVENT ACT (ll & 12 Vict, с. 21 
—continued. М 
and realization of an insolvent’s estate without the 
aid of a schedule. IN вв Katies CHURN KHETTRY 

[1 Ind. Jur., О. 8., 16 


в. 7. 


See ATTACHMENT—ALIENATION DURING 
ATTACHMENT. 


[1 N. W., Pt. 6, р. 81: Ed. 1873, 172 


See INSOLVENCY— PROPERTY ACQUIRED 
AFTER VESTING ORDER. 

L L. R., 17 Mad., 21 

L. 216 Mad., 24 

I. L. R., 19 Bom., 232 

2 C. W. N., 378 


Vesting order, Validity of 
— Signing vesting order—Rule 57 of High Court 
Rules in Insolvency.—Held, ав to an objection 
taken, that the vesting orders relied upon by the 
Oticial Assignee were signed by himself and not by 
the clork of the Imolvent Court (as directed by Rule 
87); that in the face of an established practice of 
the office. that the clerk and the Official Assignee 
should in the absence of citer, and in the transaction of 
official business, sign one for the other, aud no attempt 
having been made to set aside the vesting orders for 
irregularity, the District Court, as well as the High 
Court on appeal, was bound to regard such ordersas in 
full foreeand effect. The High Court, however, con- 


sidered the practice, so far as it permitted the Official 

‘Assignee to sign vesting orders, objectionable aud 
GAMBLE r. BHOLAGIR 

[2 Bom., 150: 2nd Ed, 147 


requiring alteration. 


а. 
Time of operation 
signee, A distress 
tion of insolvency, but before the ve 
drawn up, is, under вв. 7 and 22, invalid as against 
the Official Assignee. A vesting order is made when 
it № given by the Court, and not at the time it is 
drawn up, signed, and sesled. IN THE MATTER OP 


Bory. . + c B. L. R., 809 
8.———— — Oficial Assignee— Fest- 
ing order— Suits. against insolrent—Right of Ofi- 


cial Assignee to be party.—The ri of the 
Official Assignee of insolvente for the benefit of the 
general body of creditors over the property of wu 
fnsolvent lawfully vested im bi erever that 
property may be, are rights that must be respected uud 
Feezuized by all Courts, wheresover | situated. 
Where property of an insolvent vested in the Official 
‘Assignee by order of the Insolvent Court ia attached 
in exrcution at the suit of в creditor of the insolvent, 
the proper course for the Official Assignee to adopt is 
toapply to the Court, under ss. 246 and 247 of the Civil 
ProbMduro Code, to have the attachment removed, or, 
it too late to make such application, he may insti- 


tute в suit to establish be ree: Ix =) Нохт 
Monnet & Co. Ex-PABTE GAMBLE ©. BHOLAGTE 
Maxom (200. 0. 05 1 Bom, 881 


— —— Effect of vesting order.— 


whe an order has been made under & 7 of the 
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Insolvent Act vesting the property of а judgment- 

debtor in the Ofticial Assignee, the judgment-debtor 

has no saleable interest in the property. Raw 

Ѕоокров Dex о. SHOSHI Моник Par CHOW- 

DHRY . Р 5 А . UC. L. R, 389 


5. — - Right to swe—Vesting 
order.— As soon as an order is made under в. 7 of the 
Insolvency Act (11 & 12 Vict, c. 21), апу 
rights of property which an insolvent may have 
Possessed at the date of his petition in insolvency 
vest in the Official Assignee, and he alone is сошре- 
tent to sue for the purpose of enforcing these rights, 
Sapopm e. Sess . I L. R., 8 Bom., 487 


6. — —  — — Farting order—Civil Pro- 
cedure Code, a. 276—Attachment before judgment 
— Official Assignee’s title. — Where a vesting order 
has been made under 11& 12 Vict, c. 21, s 7, 
after attachment вой before decree, the title of the 
Official Assignee takes effect and prevents the ate 
taching creditor from obtaining satisfaction of his 
decree by в sale. Shib Kristo Shaha Chowdhry v. 
Miller, I. L. В. 10 Cele. 150, and Gamble v. 
Bholagir, 2 Bom., 150, followed. SADAYAPPA e. 
Poumaxa . . . LL, R, 8 Mad, 554 

Personal ostate of the in- 
spectant or contingent interest—Em- 
ployee Deduction from salary for а provident 
Jund and mutual assurance fund—Right of Oficial 


Aassignee.—S, a clerk in the employment of the G. I. 
P. Railway Company, agreed with the Company that 
5 per cent. of bis salary should be deducted every 


month as his contribution or subseri toa fund 
called the Provident Fund, and further rate of 1 per 
cent, as his subscription to another fund called the 
Mutual Assurance Fund, Ву the rules of those 
funds he was entitled to receive back his subscriptions 
in the event of his dismissal for misconduct. S 
became insolvent, and omitted to mention in his 
schedule the sums standing to his credit in respect of 
the above two funds. Held that these sums were 
reonal estate of the insolvent held by the company 
Er trust for him, which passed to the Official As- 
signee under в. 7 of Stat. 11 & 12 Vict., с. 21, 
and that they should be entered in his schedule as 
part of his estate. IN THE MATTER OF THE 
PETITION ОР SHREWSBURY 
Г.І. R., 10 Bom., 818 
8 — — Father's right over immove- 
able ancestral property—Insol vency— Vesting order 
— Right of Official Assignee от death of insolvent. 
—Under the Mitekshara law, a father has tho right 
to dispose of bis son's interest in ancestral immovesble 
estate for the payment of his own debts not con- 
tracted for immoral purposes; and a vesting order, 
made under s. 7 of the Insolvent Act, vests that right 
in the Official Assignee, who can therefore give a 
gcod and complete title to such ancestral immoveable 
estato to в purchaser. The death of the insolvent 
has no effect on the proceedings in his insolvency or 
on the power of the Official Assignee. The ancestral 
estate eres d vested in the Official Assignee is not 
thereby div from him and vested in the son by 
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right of survivorship. Та the legal 
matter, the natural existence of the 
the purpose of dealing with his estate, artificially 
continued in the Official Assignee, who can, after the 
insolvent’s death, deal with the estate as he could have 
dealt with it had the insolvent been stillalive. FAKIR- 
CHAND MOTIOHAND е. MOTICHAND HURRUOKOHAND 


[L L. R., 7 Bom., 438 


9. Dismissal of petition, Effect 
of— Authority to sua given by Official Assignee — 
Payment to insolvent. —An authority (assuming it to 
be sufficient) given by the Official Assignee to settle 
the outstandings of one who has filed a petition of 
insolvency does not enure after the dismissal of the 
petition, and cannot entitle the person so authorized 
to sue at all. The mere fact that a payment was 
made to a person at a time when his petition was 
upon the file of the Insolvent Court, which petition 
was afterwards dismissed, does not invalidate the 
Payment. RAJKRISTO SINGH o. SEPATOOLLAH 

(7 W. R., 85 


Discharge—Dismissal of 
jon—Power to set aside order of dismissal 
when fraud is shown.—When an insolvent has o! 
tained his discharge, a Commissioner has no jurisdic- 
tion, on the application of some of the creditors, 
to make an order dismissing bis petition, and ordering 
the estate and effects of the insolvent in the hands of 
the Official Assignee to be made over to certain 
persons on behalf of the creditor. The petition 
being dismissed, the property re-vested in the insol- 
vents. Тһе Court which passed the order dismissing 
the petition, upon finding such order had been 
obtained by fraud, has power to set aside the order. 
IN THE MATTER OF THE PETITION ОР Raw SEBAK 
Міввев А . + . 6BLB, 310 


n Power of Court—Appli- 
cation to withdraw petition—Consent of creditor.— 
The Insolvent Court has no power to allow an 
insolvent to withdraw his petition of insolvency, 
on the ground that he has made & com 
with his creditors. Where, however, the Court is 
satisfied that all parties concerned desire to take the 
iter out of the Mn S£ the Cour, it will ба 

е petition, even though there ів no ground arisi 
out of the facts of the case why the petition shoul 
be dismissed. Ім THE MATTER OP PyaRI CHAND 
Mrr . . . . 6BLR, 568 


12. Infant — trader—With- 
drawal of petition by infant—Rule 22, Rules 
and Orders, Bombay.~ An infant who has traded, 
but has made no express representation that he is of 
full age, is not liable to become bankrupt; aud 
although he has filed his petition for the benefit of 
the Insolvent Act and his schedule, he sbould be 
allowed, on proof of his infancy, to withdraw from 
the proceedings, under the wide powers in this respect 
given to the Court by Bule 32 of the Rules and 
Orders, Bombay. Ez-parte Jones, Г. R. 18 Ch. 
D., 109, followed, Ix вв Haxsma: Marai. Ex- 
vanes Dawar & Co. . L L. В., 7 Вош., 41 


of the 
vent is, for 


10. 
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13. Infant trader— Trading 
contract—Insoleent Act (11 § 19 Viot., с. 91).—À. 
minor who has traded cannot be adjuvicated an 
insolvent on the petition of the persons who have 
supplied him with funds for the purposes of his busi- 
mess IN THE MATTER ОР NOBODEEP CHUNDER 
Suaw * . . LL Calo., 68 

14. — — — — Fasting order in то. 
vency, Effect of —Application for attachment and 
for rateable distribution of sale-proceeds— Civil 
Procedure Code, ss. 295 and 622.—A debtor against 
whom several decrees had been passed filed his peti- 
tion in the Insolvent Court at Madras, and the usuel 
vesting order was made. One of the decree-bolders 
had already attached property of the insolvent and 
had obtained an order for sale in a District Court, 
and now another decree-holder applied to the same 
Court in execution of his десгеев p the attachment 
of other property and for rateable distribution of the 
proceeds of the sale to be held in execution of the 
attachment already made. Тһе District Judge held 
that the vesting order was a bar to both of these appli- 
cations. Held (1) that the order rejecting the 
application for fresh attachment was right; (2) that 
the order rejecting the application for rateable dis- 
tribution was wrong, t the High Court had 
power to set it aside on revision under Civil Pro- 
cedure Code, в. 622. VIBARAGHAVA г. PARASU- 
BAMA . ` L L. R. 15 Mad., 872 

15. —— — —  — Inolrency of managing 
member of a Hindu family —Effect of vesting order 
—Official Assignees power to convey land.—The 
managing member of а Hindu family was adjudi- 
cated an insolvent, and a vesting order was made. 
The Official Assignee conveyed a house forming part 
of the family property of the insolvent to the 
plaintiff, who now sued for possession. The second 
defendant was the younger brother of the insolvent ; 
the other defendants were the insolvent's sons. 
Held the effect of the vesting order was to entitle 
the Official Assignee to the shares of the со-раг- 
ceners as well as that of the insolvent—Fakerchand 
Motichand v. Motichand Hurrwok Chand, I. І. В» 
7 Bom. 438—and he was entitled to transfer such 
shares, provided the debts for payment of which the 
property is disposed of were shown to have been incur- 
red for purposes binding on such shares. Tho plaintiff 
did not prove that the debts which led to the adjudi» 
cation were incurred for the necessary Jes of 
the family, and the insolvent’s sons did not prove 
that they were incurred for immoral purposes. Held 
therefore that the Official Assignee could only convey 
the shares of the sons of the insolvent, and accordingly 
that the plaintiff was entitled to a moiety of the 
house only, and that the house should be sold aud 
half the sale-proceeds paid to him.  BANGAYYA 
Сивтті c, THAXIKACHALLA Морли 


[L L. R., 19 Mad., 74 


1e. Vesting order, Effect of 
Interest of reversioner expectant on widows 
death.—B and M were brothers, M was adopted by 
his cousin’s widow, and as adopted son had succeeded 
te property. Не died childless in 1870 or 1873, 
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leaving his widow as his heir. His brother B was 
next reversionary heir after A's widow, and in 1850 
ho (В) became insolvent, and his estate vested in the 
Official Assignee, who sold to the plaintiff his in- 
terest in certain mortgaged property which had 
belonged to М and was then in the possession of /’s 
widow as his heir. М’ widow died in 1886, and 
after her death the plaintiff sued to redeem the 
property from the mortgage. Held that at the date 
of his insolvency, M’s widow being then alive, the 
interest of В as гоу heir in the said property 
was only a apes successionis, which could not vest in 
the Official Assignee. The plaintiff therefore took no 
interest in the property by his purchase from the 
Official Assignee. Ахал с. BATNOJI KBISRNARAY 
[L L. B, 31 Bom., 319 
Vesting order—Sub 
quent of insolvency petis 
tion and discharge of vesting order— Creditor! 
trustees, Right of, against attaching creditor and 
sale in execution of his decree. А judgment-debtor 
was declared an insolvent by the Court for the Relief 
of Insolvent Debtors, Madras, and a vesting order was 
made. Part of his property was subsequently 
attached in execution of а decree, Afterws his 
petition in insolvency was dismissed and the vesting 
order discharged. On the same date а creditor's 
trust-deed was executed, of which the plaintiffs were 
the trustees, They now sued to set aside the pro- 
ceedings in execution and to cancel the sale of the 
property, which had been sold in execution after the 
te of the trust-deed. Held that the suit was not 
maintainable, Бамавамт KOTTADIAR с. MURUGESA 
Muva . . LL. R., 20 452 
1. - — в. 8—Annulling fiat of bankrupt- 
cy.—The annulling of the fiat contemplated by the 
proviso of 11 & 12 Vict., c. 21, в. 8, applies only 
to cases in which the original judgment has beea the 
rosult of mistake of fact, misapprehension, or fraud. 
In вв Sazewanain BYSA0OK . 8 


3 — — — ——— Adjudication—Effect of 
imprisonment under Civil Procedure Code, 1859, as 
satisfaction of decree.—Held that a judgment- 
debtor who had been in prisou for two years under 
the Code ar Cvi Tean wat lakia to be adjudi- 
cated an insolvent in respect of the same judgment- 
debt, where the petition ‘for ее was 


presonted before he was released under 

в, 278 of the Code. In тив MATTER OF RaGuBHAL 

Вам СвлхрвА + + 6Bom, О. С. 86 
в. 9. 


See Ниро Law—Jourr Рампл —Овьтв 
AND Jour Рампл BUSINESS. 
(LL. R., 14 Bom., 180 


See  INSOLYENOY—VOLUNTARY Сонүвг- 

ахова AND OTHER ASSIGNMENTS BY 

Daston . LL, B, 93 Calc, 598 

— —— —— Revocation of adjudication 

— Notice to oreditors—Practice.—Certain persons 
had been adjudged insolvente under s. 9 of the 
Insolveut Act, but no schedule had been filed and nu 
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claim proved. То вп application on behalf of the 
insolvente after notice to the Official Assignee and to 
the attorney for the petitioning creditors for au order 
setting aside the adjudication on the ground that 
they had come to an agreement with their creditors, 
it was objected that notice must be given to all the 
creditors before the adjudication could be ai 
‘The Court held that the objection mu: 
refused to make any order, Jf the adjudi 
improper, it could not be set aside: if proper, в 
schedule must be filed in the usual way. IN THE 
MATTER OP RASNABAYAN PAL 

[13 B. L. Rọ, Ap., 25 


3. — Trader residing out of 
jurisdiction—Gomastah.—A trader residing out of 
the jurisdiction of the High Court, but carrying on 
business at Calcutta by а gomastah, can be adjudicated 
an insolvent under s. 9 of 11 & 12 Viet, c. 21, 
if his gomastab stops payment and closcs aud leaves 
lis usual place of business, or doce any act which, 
if done by the trader himself, would have rendered 
him liable to be adjudicated an insolvent. IN RE 
Новвоск Снохр GOLICHA 

(I. L. R., 5 Calc., 605: 6 C. L. R., 882 


3. —- Order of adjudication— 
Luing in prison for twenty-one days— Period 
within which petition for adjudication to be pre- 
sented—Construction— Effect inan Act of the words 
* It shall le lawful "— Ве ен Jurisdiction.— The 
Insolvent Act (11 & 12 Vict, c. 21), the ninth 
section of which empowers a creditor of any person, 
who shall lie in prison for debt for & period of twenty- 
one days, to petition the Court to adjudge such 
person an insolvent, prescribes uo limit to the time 
within which such petition must be presented. It may 
be presented by the creditor at any time subsequently 
to the imprisonment. The cffect of the words “It 
shall be lawful” in s. 9 of the Insolvent Act are 
imperative, and do not give tbe Court a discretion in 

of which it may refuse an orderof adjudi- 
caticn applied for under that section, The Court for the 
Relief of Insolvent Debtors at Bombay has jurisdiction 
to review its own orders. IN THE MATTER OP TRUCKER 
Внлаудхрлв Harvan . LL. В, 4 Bom., 489 


4. Trader beyond jurisdiction 
carrying on business by gomastah within Jurisdiction 
—“ Departure ”—“ Intent.”—D, resident in Azim- 
gunge, carried on business as a banker and money- 
lender in (amongst other placcs) Calcutta through hie 
xomastah P, who carried on the business on the 
second storey of the business premises, having his 
residence on the third storey, the whole of the 
premises belonging to D. D having gone away 
on pilgrimage, the Calcutta business became in- 
volved, and on the 6th February 1893 P stopped 
payment and retired to the third storey, but was 
accessible to all creditors either in the (füce where 
business was usually carried on or in the private 
room on the third storey. Upon such stoppage 
of payment, telegrams were sent to D, who hurried 
back to Calcutta, and reached it on 11th February, 
and took пр his quarters in the same premises, 
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creditors, Held that such stoppage of payment 
was not an act of insolvency within the meaning 
of the Insolvent Act, and that the retirement of 
P to his rooms on the third storey was not a 
departure with the intention to defeat and delay 
the creditors of D. Held further that в departure 
such as is made an act of insolvency by в. 9 of 
the Act is в departure by the debtor personally, 
And cannot be committed by any other person on 
his behalf. Such departure must be his departure, 
d the intent to depart must be proved to be his 
intent. Moreover, a man cannot commit an act 
of insolvency by an act of his agent which he has not 
authorized, aud of which act he had no cognizance. 
In re Hurruck Chand Golicha, I. L. R.,6 Cale. 605, 
dissented from. — Per Работ, J.— Under the circum- 
tances, no special powers or position ought to be 
attributed to P, who was merely an ordinary 
managing gomastah. Ix RE DAUNPUT SINGH 

L. В., 20 Calo., 771 


Held in the same case on appeal to the Privy 
Council a principal employing a gomastah to carry 
trade within the local limits of the High Court's ji 
diction may in some cases be adjudged to have commit- 
ted an act of insolvency within the meaning of в. 9 of 
the Stat. 11 & 12 Vict, c. 21, in consequence of 
the gomasteh's act without the principal’s having 
specially authorized it or having had cognizance of 
it; and this might be applied upon а gomastah’s 
having departed from the usual place of business 
with intent to defeat or delay tbe firm's creditors. 
Not every gomastah stands in this respect in the 
same relation to his employer, there being a difference 
in the degree of control exercised by different owners. 
The gomastah may be only an ordinary manager or 
he may represent the firm entirely. It is a ques- 
tion of fest in each case whether the gomsatah 
occupies such в position that the principal stands or 
falls by hisacts, and whether the gomastah’s departure 
from the place of business, with the above intent, 
shall or shall not be, by imputation, the act of the 
principal, bringing а. 9 into operation against the 

ter. Неге а munib gomastah in charge of the 
business was alleged to have so departed; but the 
owner of it, though at the time absent, was usually 
active and responsible in it. The firm's payments had 
been suspended by the gomastah. But under the 
Indian Statute, that is not an act of insolvency. The 
gomastah had withdrawn to his own apartment in the 
house occupied by the firm, but how this would defeat 
or delay creditors, some of whom visited him there, 
was not shown, Other acts before the arrival of the 
principal were done, but none amounted to departure 
with intent or to де е at all. Held that the 
gomastah, even if he departed from the place of 
business with the intent to defeat or delay creditors, 
was uot in such а position as that he had authority 
rendering his principal liable to be adjudged insolvent. 
The principle in the decision of In re Hurruck 
Chand Golicha, I. І. R., 5 Calc. 605, which was 
that the act of a gomastsh, his authority flowing from 


his general position, may, in some cases, be taken as 
the act of his principal rendering him liable within 


aud subsequently bad several mectings with his | the statute, was correct. In the present case their 
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| 
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Lordships agreed with the High Court that the 

gomastah did not occupy such a position as to 

make his principal liable to be adjudged insolvent 

on the ground of his he gomastah’s) personal conduct. 
EasruR CHAND c. ОнАМРАТ SINGH 

[L L. Е, 28 Calc, 96 

L. R., 22 L A., 102 


5. — — — Stat. 6 бео. IV, c. 16, 
а. 4—Stat. 12 4 18 Vict, с. 106, ss. 61 and 68 — 
“ Fraudulent” assignment — Intent to defeat and 
delay creditors” — Moral and legal fraud.—Where 
a trader assigned by deed all his property for the 
benefit of his creditors to trustces in trust to pay and 
satisfy the debts and liabilities of the debtor, and 
most of the creditors assented to the trust and it 
appeared that the debtor really intended that all the 
creditors should be finally satisfied and the asscts 
seemed to be sufficient for the purpose,—Held 
since the deed, in effect, provided for deferred 
peyment and creditors were not bound to wait, such 
an assignment amounted to delaying aud defeating 
creditors within the meaning of s. 9 of the Indian 
Insolvent Act and was, as such, an act of insol- 
veney, and it was competent for any of the 
creditors to adjudicate the settler and insolvent, 
Stewart т. Moody, 1 С. М. 4 R., 777, followed. 
Gisbows Insolvency (unreported) distinguished. 
Held also that the departure of the gomastah from the 

lace of business under the circumstances of this case 

lid constitute an act of insolvency on the part of the 
principal. Ix тив MATTER OF BRIJMOHAN DoBAY 


n W. N., 


Held, on appeal, the assignment of the whole of a 
debtor’s property for the benefit of his creditors 
generally, constitutes an act of bankruptcy within the 
meaning of s. 9 of the Indian Insolvent Act. Ez- 
parte Alsop: In re Rees, L. J., 29 Ch. ani Bk., 7; 
In re Wood, L. J» 7 Ch. Apps 809, referred to. 
Ввымонон роват e. BUNGSIDHUR 

[3 C. W. N., 885 


e. and в. 99—Petitioning 
oreditors debt—Joint debt Members of Hindu 
joint family carrying om business—Partners in 
frade.—A trader in made а promissory note 
in the joint names of two merchants, trading together 
as members of an undivided Hindu family, on which 
527 wore due. On a n by the holders of the 
note to have the maker adjudicated an insolvent, — 
Held that tho petitioning creditore debt was sufficient 
to support tho petition, they being “persons being a 
creditor to the amount of R500” within tho meaning 
of a 9, read with s. 92 of the Insolvent Act, Quare 
—Whether members of a joint Hindu family carry- 
ing on business are nob partners in trade within 1. 9, 
cl 2. Ex-pants Racavatoo Снеттї. IN mm 
Baronu Cuert L L. R., 16 Mad., 856 

Т. —  — — — Act of imolvencg- Juris 
diction of Insolront Court—Evidence Act TI of 
1872), s. 44—Collusion in obtaining adjudicatii 
Partnership —Insolrency of ome partner— 
carried on at several places.— The defendant was the 
manager of в joint Hindu family consisting of 
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himself and two nephews carrying on s family 
business in Bombay, Madras, and other places. Ins 
suit brought in the High Court of Bombay, against 
him ва manager of the said joint family, decree was 
passed on the 11th April 1895, which was in terms 
against the defendant alone. On the same day 
certain property in Bombay, in which (as found by 
the Judge) the nephews and the defendant were 
jointly interested, was attached in execution of the 
lecree. — Two days previously, however, riz. on the 
9th April 1896, the defendant had been adjndged an 
insolvent by the Insolvent Court at Madras under 
8. 9 of tho Indian Iusolvent Act (Stat. ll & 12 
Vict, с. 1). On the 6th May 1896, the OReial 
Assigmeo took out a summons to have the attachment 
removed. It was contended that the creditor’s petition 
in the Madras Insolvent Court disclosed no act of 
insolvency which could legally justify an adjudication 
under s. 9 of the Indian Insolvent Act (11 & 12 Vict., 
c. 21), and that the adjudication order was there- 
fore made by а Court not competent to make it 
within the meaning of s. 44 of the Indian Evidence 


-Act (I of 1872), and that consequently both it and 


the vesting order were nullities, and the Official 
Assignee of Madras had по title to the attached 
Property. Held that the order, although it might be 
erroneous and subject to reversal on appeal, was 
within the competency of the Madras Insolvent Court, 
Held also on the evidence that there was no proof of 
anch collusion between the creditor and the insolvent 
in obtaining the order of adjudication as would bring 
that order within в. 44 of the Indian Evidence Act 
І of 1872). SABDARMAL JAGONATH г. ARANVAYAL 

АВНАРАТНТ . L L. R., 21 Bom., 805 


8 didjudication of insolvency 
—Concurrent proceedings in tio Insolrent Courts 
in India—High Court, Jurisdiction of —Disoretion 
of Court to which second application for adjudi- 
cation order is made—Act of insolvency — Depar- 
ture from jurisdiction with intent to delay eredi- 
tore—Stay of proceedings.— On the 28rd April 1896, 
A was adjudged insolvent under s. 9 of the Indian 
Insolvent Act (Stat. 11 & 12 Viet, c. 21) by the 
Court for the Relief of Insolvent Debtors at Bombay 
at the instance of certain creditors resident in Bombay, 
Но subsequently took out а rule to annul the order 
of adjudication on the ground that, at the date of the 
said order he had already (ciz., on the 9th April 1896) 
been adjudged an insolvent by the Insolvency Court 
at Madras. Held, discharging the rule, that the 
prior adjudication of the Madras Court did not deprive 
the Court at Bombay of jurisdiction to adjudicate 
him an insolvent at tho instance of a Bombay credi- 
tor. The latter Court, however, was not bound under 
в, 9 to make such order, but had a discretion to refuse 
it if, having regard to all the cirenmstances of the 
case, it considered that adjudication in Bombay would 
be useless, Subsequently to the order of adjudication 
in Bombay, and while it was still in force, the insol- 
vent obtained his personal discharge in the Insolvent 
Court at Madras under в. 49 of the Indian Insolvent 
Act. Held that there being no longer any ground 
for apprehending that the proceedings in the Madras 
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Court would be discontinued, the proceedings in the 
Court at Bombay should be stayed, leaving the Bombay 
creditors to take such steps in Madras as they might 
think proper. It would not be just or equitable to 
allow the proceedings in both Courts to go on con- 
currently, Ав the proceedings in \'adras were prior 
in time, and all the assets of the insolvent were vested 
in the Official Assignee there, the Court at Bombay 
ought to yield to the prior claim of the Court at 
Madras. 2, в debtor in Bombay, summoned his cre- 
ditors to в meeting fixed for the 28th March 1896. 
He attended that meeting, which was adjourned to 
the 80th March, and at the adjourned mecting he 
submitted a statement showing that he had a sum of 
R 11,000 in cash in his hands. Two of his creditors 
asked him to give inspection of his Bombay books of 
accounts, but he refused to doso. А further meeting 
was summoned for the 8th April. On the 8lst March 
or Ist April two of his Bombay creditors served him 
with a summons in an action of debt, On the 2nd 
April he left Bombay for Bellary taking the said sum of 
11,000 with him, in order (as he admitted) to prevent 
the said two creditors from attaching it. The eredi- 
tors attended the meeting of the 18h April, but it 
was dissolved when it was discovered that 4 had left 
Bombay. The books were not produced. Held that 
under these circumstances the Court was justified in 
concluding that 4 had left the jurisdiction of the 
Court with intent to defeat and delay his creditors 
within the meaning of s.9 of the Indian Insolvent 
Act. Ти вв ABANYAYAL SABRAPATRY. EX-PARTE 
Kamaxazut Joosvs L L. R., 91 Bom., 297 


в. 18—Arrears of maintenance— 
“ Debt or liability"— Protection order—Ezemp- 
tion from arrest.—Arrears of maintenance, included 
in the schedule filed by an insolvent, are a debt or 
liability within the meaning of в, 18 of the Insolvent 
Act, 11 & 12 Vict., с. 21; and an insolvent who has 
obtained в protection order is not liable for arrest or 
imprisonment in respect of such arrears. Quere— 
Whether the protection order protects the insolvent 
from proceedings in respect of any maintenance 
accruing subsequently to the filing of the schedule. 
Ix тив MATTER OP Torma BIBEB v. Авроог KEAN 
(LL. R., 5 Calc., 536 : 5 C. L. R., 458 
1,— s. 19— Rule 14 of Insolrent Court 
—Official Assignee—Commission.—The right of the 
Official Assignee te commission under 11 & 12 Vict., 
€. 21, в. 19, does not arise until there are in his hands 
funds realized and available for distribution among 
the creditors. If at such time the adjudication is 
annulled, the right to commission subsists, OFFICIAL 
ASSIGNEE v. RAMALINGA L L. R., 8 Маа, 79 


a Interest on scheduled debts 
Official Aasignee’s commission on interest.— 
Where au insolvent’s estate is sufficient to pay off 
his creditors in full, leaving а balance in the hands 
of the Official Assignee, the Court will direct interest 
at 6 per cent. to be paid on such proved or admit- 
ted contract debts as expressly or impliedly carr; 
interest as from the date of the filing of the peti- 
tion in insolvency, and will allow the Official Asai 
nee to retain his commission on such sum so 
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ва interest, directing any balance that may th 
remain in bis handa to be made over to the invlvecr, 
Ти вв МАНОМВО Manxup SHAH 

E [L L. В, 18 Calc, 66 


вв. 33 and 94. 


бее CASES UNDER INSOLYENCY— ORDER AND 
Disrosrrion. 


Sea Case UNDER INSOLYENCY—VOLUM- 
TARY CONVEYANCES AND OTHER ASSION- 
MENTS вт DEBTOR, 


1. 
“ admitted” ог “ established,” in s. 26 of the Indian 
Insolvency Act, mean admitted in the schedule or 
established on proof, and not that it has been alleged 
and not denied. IN THE MATTER ОР BUCKTWAR 


Omm . '. . . 10. W.N.338 
3. — — — — Right of owner t 
Aaiignee.—Per. PRACOOK, Č.J., 2 MARKEY, J= 


An order under s. 26 of the Insolvent Act does not 
prevent the owner of the property which is the subject 
of the order from suing the Assignee to establish his 


right to it, BARLOW r. COCHRANE 
[3 B. L. R., О. C, 56 
8. Jurisdiction of Insolvent 


Court—Order to deliver riy to the Official 
Assignee.— The Insolvent Court hug a FU 
Power under в. 26 of the Insolvent Act to order 
any person who has the possession of, or has under 
his power or control, any property of the insolvent, to 
deliver over such property to the Oficial Assignee, 
In xx DWARK:NATH MITTER. RATANMANI Dasi v. 
"m . -n „4B. L. R. O. C., 68 
05 W. R., O. С., 18 note 
4. — а Jurisdiction —Per 
Norman, J. (PAUL, J, dissenti )— The Insole 
vent Court has power under s. 26 Fin & 12 Vict, 
e Pi UAE Sy, patio. who is in possession of, or 
has under his control, any property alleged to belong 
to the insolvent, to deliver such property to the 
Offcial Assignee. Тм-тнЕ MATTER OP ADJUDHIA 
PRASAD. JARAM GIR с. MILLER 
[7 B. L. R., 74:15 W. R., O. C, 16 
5, —- - Question of disputed title 
Voluntary comveyances—Stat. 18 Elit, с. 5.— 
Where an order had been made under в. 26 of the 
Insolvent Act calling ons certain person toshow cause 
why she should not hand over to the Official Assignee 
money which it was alleged the insolvent had paid to 
her shortly before his insolvency ander circumstances 


Held also that the word “ property ” in в. 26 of the 
Insolvent Act includes money. Held on appeal that 
the matter was not one which could properly be dealt 
with under the 26th section of the Insolvent Act, as it 
involved difficult questions of title. Ix THR MATTER 
от Unica Монрон Biswas 


[L L. В, 8 Calc., 434: 1 С. L. R, 561 
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s. 27, 
See INSOLYENOY—PROPBETY ACQUIRED 


APTER Vastixc ORDER. 

[L L. R., 19 Bom., 333 
ss. 38 and 99. 
See Влонт OP SUIT— OFFICIAL ASSIGNEE. 

[L L. B., 11 Bom., 
L В., 14 ГА., Ш 
See VARIANCE BETWEEN PLEADING AND 
Per nr Сазе FRAUD. 


1. — — — s, 39—54! by Official Assignee 
—Leave of Court to eue—Leave gei pro [^u 
"Costa — Practice,— To an action brought, prosecuted, 
or defended by the Official Assignee, it cannot be 
objected that such action was brought, prosecuted, 
or defended without leave first obtained from the Court. 
Should, however, the Official Assignee bring, prose- 
cute, or defend any such action without leave first 
obtained from the Court, he will do so at his own 
risk in regard to the matter of costs. Leave should 
be obtained before suing: it cannot be granted in the 
course of the suit munc pro func. COCHRANE v. 
Owe . . . . . Hyde, 150 

3 — — — — — Suit by Official Assignee 
— Leave to sue—Practice lt her neccesary 
for the Assignee to obtain the leave of the Court 
before commencing an action; the absence of such 
Permission is matter of objection only between the 
‘Assignee and the Court of Bankruptcy, and not 
between the Assignee and the other party to the 
suit. Ix RE LATAPIR n . . Cor, 4 


——— s. 80—Bankrwpicy Rules of 1848, 
Rule XXV— Person interested " — Liability for 
costs of unsuccessful motion—Deponent of an affi- 
davit.—A mle of property forming portion of the 
estate of certain insolvent debtors having been author- 
ized by the Coart, the Official Assignee moved to set 
it aside, relying in support of his application on 
affidavits which had been filed in Court and in which 
the deponents alleged that the property was worth & 
great deal more than the price at which the sale had 
been authorized. The Court having dismissed the 
motion, and ordered the deponents to pay the costs of 
the Official Assignee and the parchasers,— Held that 
the deponents could not be made liable for coste, and 
that Rule XXV of the Bankruptcy Rules of Decem- 
ber 1848 did not apply to such в сме, The depo- 
nents were not « in the insolvent’s 


persons interested 
estate,” nor could they be ssid to have “ applied” or 
appeared on an application. The Official Assignee 
should be made liable for the costs of such an unsuc- 
cessful application, he being left to take such steps as 
might benecessary to indemnify himself. RAMANNA 
NAmo v. BRARMATYA CHETTI 

(LL. R., 23 Mad, 26 
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gaged themto the 4 Bank, the Bank stipulating to 
make advances for the cultivation and manufacture of 
the indigo in consideration of the mortgage. 7 4 Co, 
became insolvent, and the Bank went into liquidation, 
and a provisional liquidator was appointed. Оп 
apes ion by the Official Assignee to the Court to 

llow S, а leading merchant in Calcutta, to carry on 
the cultivation and manufacture on the ground that 
the whole сгор would otherwise be lost to the credi- 
tors,—Held that the Court would grant the appli- 
cation, and, in exercise of the гет given by s. 82 of 
the Insolvent Act, would the indigo factories 
mot to be sold until fle codem and allow the 
Official Assignee to make such an arrangement as 
being one by which the interests of the creditors 
would be best consulted ; the to hold the pro- 
duce of the factories to be to such extent only as the 
interest in them which belonged to the insolvents, and 
was vested in the Oficial Assignee, enabled him to 


give. Ix тив MATTER OF THOMAS & Co. 
[I Ind. Jur., N. 8., 852 
L в. 86—Practice - Counsel.—A 


person from whom y is sought to be taken 
under в. 86 of 11 & 13 Vict., с. 21, is entitled to be 
represented by counsel. Ix THE MATTER OP NOLIT- 
xonon Doss . . ИВЫВ, Ар. 88 
$,— — — — — — Practice— Right of witness 
summoned under г. 86 to appear by counsel—A 
witness sommoned for examination under в. 36 of the 
Insolvent Act is not entitled, as of right, to be 
represented by counsel, The attendance of counsel 
on his behalf is & matter of practice to be settled by 
the Judge at his diseretion. Ix THE MATTER OF 

тив PETITION OP NURSEY KESSOWJI 
[L L. R., 8 Bom., 270 


8, —— Summons to insolvent and 
e: X 


vency had been adjudicated should be made to the 


Ти вв Кнора Вох 
Mad. Jur., №. 8., 48 
4. — Fresh petition— Practice— 
Rule 14 of Insolvent Bules, Bombay.— Held. that 
Role 14 of the Insolvent Court at Bombay, requiring 
a special application on affidavit and notice to oppos- 
ing creditors before a fresh petition can be filed, has 
reference to a dismissal upon hearing, and not to the 
ense of а petition dismissed under Rule 10. Iw вв 
Млнвкл FRAMJI з о. с. 

5. Adjowrnment—Iliners of 
insolvent—Protection order.—An adjournment on 
the ground that the insolvent is unable to attend the 
Court by reason of ill-health will only be granted 
when the Insolvent enjoys ie benefit of the Court’s 
order granting him personal protection. IN вв 
Ороттоо Ситвн Кот . . Bourke, Ins, 8 

6. ——  — Death of intoleent— Abate 
ment—Effect of death от resting order.—The death 
of an insolvent before obtaining this discharge does 
not affect the right of the Ofücial Assignee to deal 
with the property of such insolvent, nor docs it cause 


Commissioner. 
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eedings in such insolvency, so far as the 
Артан and the creditors are concerned, to 
abate. IN ве SITARAM ABBAJL ЕХ-РАВТЕ SUNDAR- 
pas Моил . . . . 10 Bom., 58 


7. Abatement of suit—De ath 
riy instituting proceedings—Representatire, 
ати in the Inselvent Court de mot neces 
sarily abate by the death of the party who institutes 
such preceedings. ‘There is nothing in the Insolvent 
‘Act, or in the Rules of the Court, which preventa 
the’ commissioner from allowing the proceedings to 
be carricd on by the representative of such decenscd 
party, he being interested in them. IN THE MATTER 
or RAM Sesak Misser. PALTU е, JAVRI PRASAD 
BAMZAN Аи r. Јанкі Prasan . 6 B. L. R., 119 


8. ————--— Rules of Insoleent Court— 
Rule 25— Leare to defend suit without fees.—Leave 
granted to the Oficial Assignee under Rule 25 of the 
Rules of the Insolvent Court to defend a suit with. 
out paying Court-fecs. HIRALAL SEAL e. SCHILLER 

[7 B. L R., Ap, 61 


personally 
t in Court on the return of the rule, is entitled, 
where no one appears to propose thv rule, to have the 
rule made absolute on his putting in а sufficient аф. 
davit explaining his absence. Ix вв Fox 
7.1. R., 13 Cale, 67 
10. — — — — —— Order to examine witnesses 
under s. 86— Discovery of involrent"s property. 
Bond fide creditor— Practice— Conduct of exam 
ation. When the Official Assignee makes or supports 
an application to examine witnesses under в, 86 of tho 
Indian Insolvent Act, such application should be 
readily granted. When it is made by any other pere 
son, the grounds of the application should be care- 
fully sifted, and the Court should satisfy itself that 
the inquiry will probably lead to some benefit to 
the creditore or estate, and is not merely made to 
harass and annoy the persons proposed to be ex- 
amined. .4 became insolvent in 1866 and fled out 
of the jurisdiction. In August 1866, a person, 
alleging himself to be a creditor of the insolvent’s 
estate, obtained an order under s. 86 of the Indian 
Insolvent Act (Stat. 11 & 12 Vict., c. 21), direct- 
ing the examination of the insolvent’s son and 
daughter, R and Z, with a view to the discovery of 
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The order for examination was, however, supported by 
the Chartered Mercantile Bank, which was admittedly 
в bond fide creditor. Held that the applicant not 
being a creditor, and tbe Official Assignee not sup 

ing the application, and the affidavits showing feeling 
and the bias, the Court would have hesitated to admit 
the application for the order, under s, 86, if it stood 
alone, But the fact that the Chartered Mercantile 
Bank, an admittedly bond fide creditor, supi 

the application, al:ered the case, and the examination 
applied for ought to be allowed. Under the circum- 
stances, however, the Court was of opinion that the 
applicant, who belonged to the insolvent’s family, 
and was involved in a bitter family quarrel, should 
not conduct the examination, and ordered that the 
Chartered Mercantile Bank should apply to the 
Official Assignee to conduct the inquiry, and if he 
declined to do во, the Bank should do it. Iw вв 
ALLADINBHOY HUBIBHOY, EX-PARTE RAHMUBHOY 
Новвнох n i, 


iL Order for examination of 
witnesses where witnesses are defendants in a suit 
Brought by insolvent prior to his insolvency— 
Practice—One В fled a suit against the throe 
appellants C, D, and 4, praying for a declaration that 
he was their partner in в certain business, etc. С 
and D filed their written statements, and affidavits 
of documents were made and inspection given and 
taken on either side; but J did not file either his 
written statement or his affidavit of documents. On 
the 28th July 1897, the plaintiff B was adjudicated 
an insolvent. On the 4th October 1897, one H, 
creditor of the insolvent, obtained an order from the 
Insolvent Court under s. 36 of the Insolvent Act 
for the examination of C, D, and I with reference to 
the estate and effects of the said insolvent, and the 
10th November 1897 was appointed for their exe 
amination, On the ssid 10th November, they obe 
tained a rule from the Insolvent Court to set aside 
the said order for their examination, or in the alter- 
native to postpone their examination until after the 
above suit, in which they were defendants, should be 
h The rule was subsequently discharged and 
the examination was ordered to proceed. On appeal, 
—Held that C and D ought not to be prejudiced in 
their defence in the suit brought against them by the 
insolvent by being subjected to an examination until 
that case was heard. By filing their written state- 
ments and giving inspection of documents, they had 
given all the information they could be required 
togive until the hearing should take place. As to Г, 
however, the order for examination was confirmed, he 
not having filed any defence in the civil suit nor given 


inspection, IN RE BHAGWANDAS NAROTAMDAS 
С.І. R, 23 Bom., 447 
в, 89. 
See SET-0YP— GENERAL CASES. 
[8 C. L. R , 204 


Mutual credit—Debt.—A 


“mutual credit” within the meaning of в. 39 of the 


Insolvent Act must in its nature terminate in а debt. 
Minter e. NATIONAL BANK OP INDIA 
[L L. R., 19 Calc, 146 
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1. — в, 40— Assignment to trustees for 
benefit of creditors— Notice to creditors to register 
claims— Refusal of trustees to register claim pre- 
Jerred after time—Cause of action.—The creditor of 
‘an insolvent, who had assigned all his property to 
trustees for the benefit of all his ereditors generally, 
sued him for his debt, joining the trustecs as defen- 
dants on the ground that they had refused to register 
his claim. The trustees had refused to rezister the 
claim on the ground that the plaintiff had not applied 
for its registration within the time notified by them, 
and that he would not consent to abide by the order 
which the High Court might make on an application 
by the trustees for its advice regarding the claims of 
creditors who, like the plaintiff, had applied for tho 
registration of their claims ufter such time, but before 
the asscts of the insolvent had been distributed. The 
deed of trust empowered the trustees to distribute the 
assets of the insolvent after a certain time among the 
creditors who had preferred their cluims within that 
time, and declared that they should n«t be liable for 
such distribution to creditors who had not preferred 
their claims within that time ; but it did not empower 
them to refuse to register claims made after that time, 
but before distribution of the assets. eld that 
the refusal of the trustees to register the plaintiffs 
claim gave him a cause of action against them ; and 
that, inasmuch as the plaintiff had applied for the 
registration of his claim before the distribution of the 
assets, the trustees had improperly refused to register 
it. Азорніл NATH v. ANANT Das 

[L L. R., 8 AIL, 799 

2. — — — — — Proof of claim— Dividend. 
already declared.—A claim was made against the 
estate of an insolvent in respect of certain bills of ex- 
Change on which dividends had been declared in 
favour of the present claimant by the Official Assignee 
on the estates of two other insolvents, but which bills 
of oxchango were also included in the present claim, 
Held that the dividends declared ou the two other ine 
solvencies must be deducted from the amount of the 
claim, though no payment in respect of the dividends 
declared had been actually made, IN THE MATTER 
ор PARKE PITTAR . . . 8B.L R,1l8 


two years and nine months. 


It appears that the so- 
called commission was in the nature of interest, and was 
fixed at a high rate, because the debtor was expected 
to obtain the lease of в forest and to derive large 


Profits therefrom. The debtor filed his petition in 
the Insolvency Court on lst September 1884. Held 
that the creditor was not entitled to a dividend in 
respect of commission claimed to have accrued duc 


after that date. SUDBARAYALU v. ROWLANDSON 
(I. L. R., 14 Mad., 138 
4 — — Proof of claim— Giring up 
security Realization of securily. - In 1870 the firm 


of S Мф Co. of Calcutta, authoriz.d 4, of the 
vou. п 
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firm of C N g Co., also of Calcutta, to indent for 
them for iron from England. In pursuance of such 
authority, C N & Co. ordered, through their London 
agents, P P ф Co. a shipment of iron, which was 
duly shipped by P Р 4 Co., who drew against the said 
shipment two bills of exchange for Н10,000 and 
R1,484-10, respectively, on the firm of 5 М 4 Coy 
in favour of C N 4 Co. The bills, on presentation, 
were duly accepted by S M 4 Co. and afterwards 
discounted by C N 4 Co. with the Chartered Mer- 
cantile Bank, C N 4 Co. at the same time deposit- 
ing with the Bank, as collateral sceurity for the pay- 
ment of the bills the bill of lading for the iron 
shipped from England by P P Co. Subsequently 
both S M 4 Со. and C N 4 Co, filed their peti- 
tions in the Insolvent Court, and were adjudicated 
insolvents. In the schedule of 5 М 4 Оо. the Bank 
was inserted as а creditor in respect of this transac- 
tion for R11,48410. When the bills of exchange 
became due, they were duly presented for payment to 
the acceptors but were dishonoured and protested by the 
Bank for non-payment, and оп such non-payment the 
Bank sold the shipment of iron for which it held the 
bills of lading, and realized the sum of 910,073-12-6. 
The Bank claimed to prove for the whole amount 
in the schedule against the estate of S M 4 Co. 
Held that the Bank was only entitled to prove 
for so much as was due to it on the bills of exchange 
after deducting the amount realized by the sale of 
the iron. In the circumstances of the case, С У 4 
Co. were interested in the shipment of iron as well 
as S M 4 Со and therefore there was no obligation 
оп the Bank to give up the security before proving its 
claim, but it might have proved for the whole amount 
of the debt and retained the security. IN THE MAT- 
тив оғ Sura Снамрвл Мошок . 8 В.Т. R, 80 


6, 894 88 Vich, с. 71 
(Bankruptey Act, 1869)—Proof of claim—Breach 
of contract—Unliquidated damages.—A claim for 
unliquidated damages arising out of a breach of con- 
tract was allowed to be proved in the Insolvent Court 
under в. 40, Insolvent Act. Semlle—The provisions 
of the English Bankruptcy ‘Act with regard to such 
claims apply to India. Ix тив MATTER OP OMERTO- 
LALL DAW . . . 13B. L. R., Ap, 9 

в. Proof of debts—Trust 
perty.—As the Insolvent Act, by virtue of the tame 
of в, 40, incorporates all existing and future enact- 
ments passed in England for the purpose of determin- 
ing what debts may be proved ; and as by в, 15 of the 
English Act of 1869 property held by the bankrupt in 
trust for others is not the property of the bankrupt 
divisible among his creditors, such property cannot be 
regarded as having vested in the Official Assignec, 
and a cestui que trust creditor is not cutitled to come 
in and prove; because what is being administered 
in insolvency is the insolvent's estate, of which 


property of this nature docs not form part. IN THE 
MATTER OP VARDALACA CHARBI 
[L L. R., 2 Mad, 15 


7, — Prof of claim—On the 
25th June 1874, A, the father of B, having morte 
gaged the factory X to 5 4 Co., to secure repayment 
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of 912,000 advanced, died on the 7th September 
1874, leaving a will whereby he appointed his wife C 
sole executrix and devised to her factory X, On the 
16th September 1876, another mortgage was executed 
whereby C further charged factory X with the repay- 
ment of further advances, and В mortgaged factory Y 
as а further security, the mortgage containing а 
stipulation for repayment, within one month after 
notice of the balance due in exccss of R12000. В 
became insolvent in July 1882. No demand was 
made. On the 5th January 1877 а balance of 
27,552 remained due, whic! h interest up to 
July 1882, was increased to 242,564. The liquida- 
tors of S & Co., who had in the meantime dissolved 
partnership, sought to prove against B's estate for 
530,564 after deducting the R12,000 advanced to 4. 
Held that the liquidators (if entitled to prove at all) 
could only prove for the difference between the sum of 
30,561 and the value of the mortzaze security after 
realizing or giving credit for the value of the first 
security, IN THE MATTER UP AGATEG 

(12 С.І. В.,165 


8 — ——-— — Sale of mortgaged pro- 
perty—82 4 33 Vict, с. 71 (Bankruptcy Act, 
4869) —Rules 78 to 81.—The insolventa fled (heir 
petition on 17th March 1873, and chtained their final 
discharge on 2nd September 1873. After their dis- 
charge, creditor, to whom they had morty 
certain, property, made an application for the sale 
of the mortgaged properties, and the petitioner prayed 
for an order for an account of what was due on 
the mortgage, and for a sale under the conduct of the 
Official Assignee; that he should be at liberty to bid 
and set off the amount of the purchase against the 
sum due to him ; that if any other person became the 
purchaser, the proceeds should be paid tohin in liq 
dation of bis debt, and that, after crediting that 
amount, the applicant might rank as a creditor to the 
estate for any remaining balance, The Court ordered 
the sale to be made as prayed in the petition, the Offi- 
cial Assignee to reserve a price on the property, and 
duly advertise it for sale; if not sold by ‘public 
auction, application should be made to the Court 
by the Official Assignee for leave to &ll by private 
contract. IN THE MATTER ОР HOWARD BROTHERS 

03 B. L. Rọ, Ap, 9 

9. — ——— — -— Distribution of assets— 
Creditor taking Lenefit of property which does not 
pass to Assiqnee.—The principle that one creditor 
shall not take а part of the fund which otherwise 
would have been available for the payment of all the 
creditors, and at the sume time be allowed to come in 
pari passu with the other creditors for satisfaction 
out of the remainder of that dees not apply 
where that creditor obtains by his diligence something 
which did not, and could not, form a part of the 
fund, COCKERELL v. DICKENS 

[2 Moore's I. A., 358 


10. — — — — — Surplus after paying ere- 
ditore full—Interest on debts—Nature of debte 
interest is pavable—If the estate is more 
Gian аа to pay the creditors twenty shillings in 
the pound, the surplus isto be applied to the payment 
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of interest on debts bearing interest by contract. The 
debts on which interest ought to be allowed to 
creditors ont of a surplus remaining in the Official 
Assignec’s hands, after payment of the scheduled 
amonnt of debts, are such only as hear interest by the 
contract of the parties, cither express or implied ; not 
upon judgments or any other debts with respect to 
which interest could only be recovered gud damages. 
IN THE MATTER ОР MACCLEAN 

[1 Mad., 220 note 


— — s. 49— Preferential claims—Costs— 
European assistants and native workmen of insol- 
vent firm.—The application for payment under 
в. 42 of the Insolvent Act must be taken to imply 
consent to a dissolution of the contract of service 
by the filing of the petition. Claims, therefore, by 
servants of an insolvent firm only allowed up to date 
of insolvency, not to the end of the month. Claim of 
servant who had left insolvent’s service before date of 
insolvency allowed, but only for eo much as accrued 
duc to him within the six months previous to in- 
solvency, Sum agreed to be paid to an assistant as 
extra salary or remuneration for making up insolvent’s 
statement to be laid before the creditors, disallowed. 
Costs of the applications allowed ont of the estate. 
One claimant was manager of the insolvent’s business 
at Simla on a salary of R350 per month, up to 
ilth April 1867, when one of the partners wrote 
to him, promising him commission to make his salary - 
up to R500. During the six months previous to the 
insolvency he had received 93,100, being more than 
the salary claimed for six months, Claim disallowed. 
IN THE MATTER OF Parke PrTTAR & Co. 

[6 В.І. R., Ap. 144 


— s. 44—Omission to claim di 

Expunging names of creditors from schedule 
cial Assignee a trustee for creditore admitted in 
schedule.—The applicant was a creditor of the insol- 
vents, who filed their schedule in Bombay in July 
1808. The schedule contained the names of twenty- 
six creditors, twenty of whom were residents in Kara- 
chi and six in Multan, The debts amounted, in the 
aggregate, toR51,819-13, and were all admitted, some 
of them being for trifling sums. The applicant was 
the largest creditor on the schedule, his debt amount- 
ing to 827,500, The insolvents obtained their per- 
sonal discharge in March 1869. Since the date of the 
insolvency, one dividend had been declared, ei: 
dividend of one per cent. in 1870, Only one creditor 
had applied for and received that dividend. Оһ the 
5th July 1886, the applicant for the first time applied 
for a dividend on his claim. He was then, after 
во long a time, unable to 
possession in support of his claim, but was 
allowed by the Official Assignee to prove his claim 
from the insolvent’s books. Having thus proved his 
claim ayninst the estate, the applicant obtained a rule 
on the 5th October 1887, calling on the other creditors 
of the ins:lvents to show cause why they should not 
come in and prove their claims, of, in default, why 
their names should not be expunged from their in- 
solvent’s schedule, Held, discharging the rule, that 
tho Court had no power to expunge the name of & 
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creditor where no fraud was proved or alleged in 
regard to theirclaims, The Official Assignee holds the 
asacts of an insolvent as a trustee for all the creditors 
admitted on the insolvent"s schedule, whether or not 
they have actually proved their claims. IN Re Dew- 
cxx Jawxii . . L L, В. 19 Bom., 842 


в. 46—Winding 


ар of company— 
Payment of servants’ salaries —Сотрањіег Act, 
1866, г. 173.—Under в. 46 of the Insolvent, Act, the 
Court, on the failure of в Bank, ordered the salaries 
of the employés of the Bank to be paid, the payment 
to be confined to the salary already earned at the 
date of failure of the Bank. The Court refused а 
more extended application for six months’ salary in 
lieu of notice and the amount payable to them under 
their agreements as passage-money and expenses of 
Passage, which it was contended could bo granted 
under s. 173 of the Companies Act. IN THE MATTER 
OP THE COMPANIES Аст, 1866, AND OP THE AGRA 
AND MASTERMAN'S BANK 

[1 Ind. Jur., N. B., 350, 352 


But see Ix THE MATTER OF THE CALCUTTA STEAM 
Tua Association. Jur., N. 8, 17 


1. в. 47—Personal | discharge— 
Liability of insolvent to pay subsequent calls— 
Winding wp of company—Companies Act, 1866, 
аа, 98, 100.—An insolvent, a holder of shares in a 
joint-stock company, on the 21st of May 1860, 
obtained his personal discharge under s. 47 of tho 
Insolvent Debtors Act, but bis name still continued on 
the register of the company, the Official Assignee not 
having elected to take the shares. The company was 
subsequently (on the 13th of April 1867) ordered to 
be wound up. J/eld that the insolvent’s liability to 
pay calls on the shares still continued, notwithstand- 
ing his personal disebarze. IN вв MERCANTILE 
CREDIT AND FINANCIAL ASSOCIATION, DAMASKAR’S 
Cass . о . . 8Bom, О. C, 117 


2. and вв. 56 and 78—Order 
of personal discharge—Finality of order—Proce- 
dure.—An order under s. 47 of the Indian Insol- 
vent Act (Stat. 11 & 12 Vict, c. 21) for the 
final discharge of an insolvent once granted cannot be 
set aside except upon the grounds specified in в. 56 
of that Act. The ошу course open to an opposing 
creditor is to appeal against the order under в, 73. 
IN вв DAYABHAI SARUPCHAND.  EX-PARTB So- 
зави Вувамл Coram ‚Г. L, R, 23 Bom., 474 


s. 49. 
See Стуш Рвосеронв Cone, 1882, в. 244 
— PARTIES TO SUIT. 

(I. L. R., 7 All, 762 
—— Right of Official Assignee to 
be made party to, or apply in, а suit against insolvent 
pending vesting order- Letters Patent, cl. 17.—The 
Official Assignee has no legal right under the Insolvent 
Act to apply to be made a party to suits azainst the 
insolvent pending at the time of a vesting order being 
made, nor has he the powcr, after judgment and decree 
have been pronounced in a suit against the insolvent 
prior to his vesting order, to get himself mado а party 

VOL п 
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to such suit with a viow of setting aside the judgment 
or appealing therefrom. Ву в. 17 of the Letters 
Patent constituting the High Court, the ice of 
the Insolvent Court (where any such practice is вре 
[o pointed out by the Insolvent Act or the rules 
framed under it) is not affected by the amalgamation 
of the Courts nd under s. 49 of the Insolvent Act, 
the Official Assignee, after schedule filed and before 
the discharge of the insolvent, may apply to any 
Court in which а suit is brought against the insolvent 
for any debt or demand admitted in the schedule, 
or disputed as to amount only, for a stay of process or 
execution ; but where no schedule has been filed, the 
Official Assignee cannot adopt that course, Іх RB 
Hunt, Момкет & Со. Ех-РАВТЕ GAMBLE г. BHO- 


laGm Manot . . . . 1 Bom, 881 
в. 50. 
See Ваш. . L L. R., 17 Bom., 834 


—— Fraudulent practice in 
—Power of Court to punish criminally.— 
Certificate refused where insolvent had been guilty 
of fraudulent practices in trade, Certificate sus- 
pended in the csse of a partner at home who, though 
innocent of the fraudulent practices, omitted to give 
notice to the parties intended to be defrauded. The 
Insolvency Court has no power to punish criminally 
for fraudulent practices in trade. This is left to the 
action of creditors through the channel of the crimi- 
nallaw, Іх вв Janssen r. Reuss — . Cor., 18 


2. Imprisonment of insolvent 
on criminal side—False entries in books—Fraudue 
lent preference—Fraudulent transfers— Warrant, 
Illegality of—Concealment of property.—S. 50 
of the Insolvent Act provides & punishment by 
way of penalty, and before an insolvent can be 
punished under that sccticn, he must be shown by 
legal evidence to have committed, on some 
specific occasion, one or other of the offences enue 
merated in that section. A law of this kind, the 
intention of which is to punish, should be adminis- 
tered as the criminal law is administered, that is to 
say, specific offences should be charged, not technically 
specific in the sense of a specific form of indictment, 
but the Court and the insolvent and all concerned 
should know what offence the insolvent is being tried 
for; and the evidence should be directed to the proof 
of that offence, so that the accused may be in в 
position to produce evidence to rebut the charge of 
that offence; and the Judge sbould specifically find 
what offence the insolvent has been guilty of; and 
in his judgment and order and in the warrant it 
should appear what the insolvent has dene. A warrant 
committing an insolvent to juil fer offences under 
в, 50 of the Insolvent Act, including, amongst the 
offences for which he is committed, an offence not 
contained in that section, is invalid. IN TUE MATTER 
or Rasu Benary Roy e. Bucowax СномрЕв Ror 

(LL. R., 17 Calc., 209 

8. Lower Burma Courts Act 
(XI of 1889), ss. 60 and 69, cls. (b) and (c) — 
Criminal case.—A petition presented to the Special 
Court under s. 50, cl. (5), of the Lower Burma Courts 


602 
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Act, by a person considering himself aggrieved by an 
order of the Recorder, sitting ns Insolvency Com- 
missioner, made under s. 50 of the Insolvi 
comes before the Special Court as a erimi 
and is therefore to be dealt with, in case of di 
of opinion between the members of the Speci 
under s. 69, el. (c), of the Lower Burma Courts Act. 
The punishment which can be awarded under s. 50 
of the Insolvent Act is a punishment for something 
which the person to be punished has done, and is not 
inflicted in order to compel him to do something in 
the future, and the case in which it is inflicted is 
therefore а criminal case. Rash Behary Roy v. 
Bhugwan Chunder Roy, I. L. Ry 17 Cales 209, 
followed. Уво Swe Сноом e. Сплвтенкр BANK 
ов INDIA, AUSTRALIA, AND CHINA 

[L L. R., 19 Calc., 605 


4. — — — and в. 47—Power of 
Commission—Adjournment of petition till expira- 
tion of imprisonment.—A Commissioner sitting in 
Insolvency, while sentencing an insolvent to imprison- 
ment on the criminal side, under в. 50 of the Insol- 
vent Debtors Act, has power in addition to order 
that the further hearing of the insolvent's petition he 
adjourned, with or without protection, under в. 47, 
beyond the expiration of such term of imprisonment. 
IN вв MANIKJI SHAPURJI КАКА 

(5 Bom., О. C., 61 


5. — — — — — and s. B1— Conduct of in- 
solvent amounting to offences within ss. 50, 51— 
Conduct of insolrent considered with reference to 
tha following charges filed against him by oppos- 

ну creditors, viz, reckless speculation; con- 
tracting debts without reasonable expectation of 
paying them; misconduct in contracting debt 
concealment of property; obtaining forbear- 
ance by false representations; contracting debts 
by false pretences; undue preference—The i 
solvent had for many years carried on business in 
Bombay ав а merchant, His firm (Mcr. В. and 
А. Hormarji) had been established im 1830 by his 
uncle and father. On the death of the latter in 1882, 
the insolvent was left the sole surviving partner, and 
from that time until his failure he carried on the 
business alone. The failure took place in April 1891, 
and on the lst May 1891 he was adjudicated an in- 
solvent, His liabilitics were stated to be R47,98,591 ; 
his good asscts 95,13,903, and his doubtful asscts 
R60014. His discharge was opposed by six Banks 
in Bombay with which he had had dealings. The 
grounds of opposition were as follows :—(1) Reck- 
less speculation ; (2) contracting debts without any 
reasonable expectation, at the time when the same 
were contracted, of paying the same; (3) gross mis- 
conduct in contracting debts; (4) concealment of 
property ; (5) obtaining forbearance from the opposing 
creditors by making false representations to them; 
(8) contracting debts by means of false pretences ; 
(7) fraudulently and with intent of diminishing the 
sum to be divided among his creditors or of giving an 
undue preference to creditore, having discharged a 
debt duo by the insolvent. It appeared that down to 
the end of 1889 there was nothing in the dealings of 
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the firm to which objection could be taken. In the 
first half of the year 1890 the insolvent must have 
austained loss, ns his mercantile assets over 
linbiliti on the 81% December 1889 were 
35.50.70, were on the 30th June 1890 reduced to 
R2,29.612. The charges, however, against the insol- 
veut were based upon his duct subsequently to the 
latter date. On that day (30th June 1900) the 
insolvent nominally possessed four lakhs of rupees, 
the saleable value of which was about 2} lakhs, 
With his finances in this state the ingilvent. speen- 
lated in exchange, and in siz months (riz., before the 
31st December 1890) he had lost his four lakhs of 
nominal capital, and 19 or 23 lakhs of rupees besides. 
The Conrt held (1) as to the first ground of opposi 
tion that the insolvent was guilty of rash and reck: 
less speculation. "This, however, was not an offence 
within the meaning of s. 51 of the Indian Insolvent 
Act (11 & 12 Vict, с. 21). When the in: ent 
entered into the contracts which had resulted in the 
loss, he had a fair capital, and though his speculations 
were excessive in amount, he had a fairly reasonable 
expectation that there would not be such a fall in 
exchange as would more than absorb his assets, (2) 
As to the second and third grounds of opp:sition, that 
they were proved in respect of the insolvent’s trans- 
actions subsequently to December 1890, and that 
the insolvent was guilty of gross misconduct in con- 


tracting debts, having no reasonable or probable ex- 
pectation, at the time when they were contracted, of 
paying them, and that his conduct fell within 
the purview of s. 51 of the Insolvent Act. In 
December 1890 the insolvent was bankrupt to the 
extent (at all events) of over 16 lakhs, and had on 
hand large forward contracts which then showed n 


As to the fourth ground of opposition, that 
proved. (4) Ав to the fifth ground of opposition, 
that it was not established. On the 18th April 1891 
the insolvent called a mecting of creditors and Inid a 
not very candid or truthful statement of his affaire 
before them. Nothing was then arranged, and the 
meeting was adjourned for а weck, in or 
committee should examine the insolvent's p: 
It was understood and arranged that in the meantime 
no steps should be taken against the insolvent, and 
that he should keep his affairs in sfa/u quo. TI 
insolvent, however, swore that he understood he w: 
to make no large payments, hut that he was to keep 
the firm going. During that week the insolv 
323,193 duc on a bill to one of the Banks and R472 
on re-draft account, a few insiznificant current ex- 
penses and H1,000 to his solicitors, who were prepar- 
ing a trust«deed to be carried before tho creditors, 
The Court was of opinion that the conduct of the in- 
solvent in making these payments did not amount to 
the offence charged in the fifth ground of opposition, 
viz obtaining forbearance from the opposing creditors 
by making false representations to them. (5) Ав to 
the sixth ground, that it was not established, Оп the 


7140 March the insolvent, in answer to enquiries, had 


assured the mavager of the Chartered Bank that his 
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firm was quite sound and solvent, it being then to his 
knowledge hopelessly insolvent. On that day the 
manager accepted the insolvent’s bills for £20,000 
for which security was given, and subsequently the 
insolvent sold one of his own bills for £10,000 to the 
Bank. ‘This, however, was in pursuance of в previ- 
ous contract. ‘The evidence of the manager showed 
that it was beeuuse of this contract, aud not because of 
the false representation of the insolvent, that he pur- 
chased the draft for £10,000. The Court was of 
opinion that the transaction did not come within в, 50, 
(6) Ав to the seventh ground (undue preference), 
that it was not proved. Ou the 16th April 1891, the 
day but oue before the insolvent held a meeting of 
his creditors, he sent 25,000 to Messrs. Elliott & 
Sons in England. ‘That firm had accepted bills of the 
insolvent which he was bound to take up, but the 
carliest did not fall due until the 20th May 1891. 
His practice had been to remit money a day or two 
before bills became due, The Court was of opinion 
that the transaction was not an undue preference 
within s. 50, It was, no doubt, a voluntary payment, 
but it was поб shown to be a fraudulent discharge of 
a debt within the section, A mere voluntary pay- 
ment of a debt is not within the purview of the 
section, Such a payment, must be fraudulent and 
must be made with the intent of diminishing the sum 
to be divided amongst creditors, or of giving an undue 
preference to any of the creditors, From the mere 
fact of a voluntury payment, fraud of a penal nature 
cannot be inferred. Here nothing more was proved 
than a voluntary payment by в man in insolvent cir- 
cumstances, ‘The insolvent kuew he was in difficulties, 
but was of so sanguine в nature that he believed he 
could surmount them, and s 85,000 were scnt rather 
with a view to keep up his English connection than 
with the fraudulent intent of giving an undue 
preference. Where an undue preference is made 
penal, the Court must be satisfied that the guilty in- 
tention necessary to constitute the offence existed in 
the mind of the insolvent, and ought not to assume 
it unless the circumstances point to no other probable 
conclusion. The release by an insolvent of a debt 
duc to him without receiving payment would un- 
doubtedly fall within the scope of s. 50 of the Insol- 
vent Act. IN THE MATTER OP HORMARJI ARDESI 
Новмлвл . . . LL. R, 17 Bom, 818 


— 5. Bl. 
See AnnEST—CIVIL ARREST. 
[L L. R., 18 Mad., 150 
1. — — —  — Expectation of paying debts 


— Ground for deferring personal dischary 
The words in в, 51 of the Insolvent Act relating 
to debts contracted — without having any reasonable 
or probable expectation at the time when contracted 
of paying them”—are pointed, not at tho case of a 
man who incurs a debt knowing that he cannot pay 
his debts generally, but st that of a man who incurs 
в debt knowing that he cannot repay that debt, The 
words in the same section—* if it shall appear that 
the insolvent’s whole debts so greatly exceeded his 
means of providing for the payment theroof during 
the timo when the samo were in course of being 
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contracted, reference being had to his actual 
and expected property as to show gross mi 
conduct in contracting the same”—apply not to thi 
or that debt, or class of debts, but to all the debts con- 
tracted for some years past; and uuder the ciream- 
stances of the case afford ground not for excepting any 
specified debt under в, 51, but for deferring the dis- 
charge under s. 47. IN THE MATTER OF THE PETI- 

TION OP COWIE 
[I. L. В, 6 Cale, 70:7 С. L. R., 19 


2, —  — — — Trading in reckless man- 
ner, — Reckless trading, although unaccompanied by 
any legal or moral fraud, is а ground for suspending 
protection, Ix вв Влавот . Bourke, Tns., 5 


8, Discharge of insolvent after 
imprisonment—Execution of decree by arrest of 
insolvent.— Where, under в, 51 of tho Insolvent 
Debtors Act (1l & 12 Vict, c. 21), it has been 
adjudged that an insolvent shall bo forthwith dis- 
charged from all Hi debts, etc., except as to certain 
specified debts, and as to these that he shall be dis- 
charged so soon as he shall have been in custody, at 
the suit of the person or persons who shall be creditor. 
or creditors for the same respectively, for such period 
ав the Court shall direct ; such an order of adjudica- 
tion docs not itsclf operate as an order for the imprison- 
ment of the insolvent, but the detaining creditor, if 
he wishes to arrest or detain the insolvent for such 
period, must (if he have not already done so, piace 
himself in a position to issue exccution against the in- 
solvent, Iw RE MascHAnjI HIRJI READYMONEY 

[5 Bom., О. C., 55 


4, влав. 47—Discharge 
except as to one debt—Committal on one debt to 
prison—By an order made under the provisions of 
11 & 12 Vict., с. 21, it was directed that an in- 
solvent debtor was entitled to his discharge as to all 
the debts mentioned in his schedule, savo and except the 
debt due to в certain creditor, and as to such debt that 
the insolvent should be entitled to be discharged as soon. 
as he hud been in custody at the suit of the creditor 
for six months, and it was further ordered that thein- 
solvent be committed to custody in respect of thi 
debt for six months, Held that the order of com- 
mittal was within the power given to the Court by 
ss, 47 and 51 of 11 & 12 Vict, c, 21. NIXON о. 
CHARTERED MEROANTILE BANK 

(I. L. R., 8 Mad., 97 

5. Application for personal 
discharge—Discharge except as to debts due to а 
particular ereditor— Prospective order under t. 51. 
Z Application by insolvent for personal discharge, 
One creditor opposed, Tt appeared that that creditor 
lent moncy to the insolvent on mortgage on false 
representations made by the insolvent to him, No 
decree had been obtained by the creditor on his mort- 
gage. The opposing creditor applied that the insol- 
vent be dealt with under в. 51 of the Insolvent Act. 
The insolvent contended that an order under s. 51 
could only be made when the creditor had obtained a 
decree, and was in a position to apply at once for the 
arrest of the insolvent, which was not the case here, 
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Held the insolvent was entitled to his personal dis- 
charge as regards all creditors except the opposing 
creditor ; that the Court had no power under в, 51 to 
order immediate commitment of the insolvent, inas- 
much as the opposing creditor had not placed himself. 
iu a position to issue execution against the insolvent, 
but that the Court could make в prospcetive order 
that, with regard to the debt due to the opposing cre- 
ditor, the insolvent should be entitled to his personal 
discharge вв soon as he should have been in custody at 
the suit of that creditor for the period of six months. 
Quare—If the debt be satisfied out of the proceeds of 
sale of the mortgaged properties or otherwise, whether 
the effect of such payment would be to relieve the insol- 
vent from the penalty prescribed by в. 51. IN THE 
or SABAT KUMAR SEN 

[I. L. R., 26 Calc., 973 

М 4С. W. N, 38 


6. —— Commissioner in Insol- 
сенсу, Power of—Committal ty jail.—The Com- 
missioner in Insolvency committed an insolvent 
to jail by an order under в. 51 of the Insolyent 
Act. Held by the Full Bench that an order 
made under s. 51 of the Insolvent Act is a final order, 
and а Commissioner in insolvency has no power under 
that section to commit an insolvent to jail, but must 
Teave the excepted judement-creditors (if any) to their 
ordinary remedies for the time mentioned in the order. 
Nixon v. Chartered Mercantile Bank, I. L. R., 8 
"Mad, 97, overruled. SAMARAPURI v. PARRY & CO. 

(1. L. R., 13 Mad, 150 


— s. 8 —-Jurisdiction—Practice—Order 
to person to attend for examination —The insolvent 
filed his petition in December 1865, and in January 
1866, on his application for his personal discharge 
under в. 47, he was ordered to be imprisoned. He 
never applied for his discharge under в. 59 or 60 of 
the Indian Insolvent Act (Stat. 21 & 22 Vict., 
e. 21). When he had completed the term of his 
imprisonment, he left Bombay, and went to Morar 
and ultimately settled at Aligarh in the North- 
West Provinces. In August 1886, the Official 
Assignee was informed that the insolvent was pos- 
essed of landed property at Aligarh, and also consi- 
derable moveable property. On the 25th August 
1886, the Official Assignee obtained a rule nisi call- 
ing on the insolvent to show cause why he should 
not hand over all this property to the Official 
‘Assignee for the paymentof creditors, On the 10th 
‘August 1887, an order was made by the Insolvent 
Court under в. 58 of the Insolvent Act (Stat. 11 & 
12 Vict, с. 21) directing the insolvent to appear 
before the Court on the 21st September 1887, to be 
examined touching his estate and effects and dealings 
and transactions. The insolvent appealed against 
this order, and contended that the Court had no 
greater powers than those possessed by the High 

‘ourt, and consequently could not order the attend- 
suco of any person resident more than two hundred 
miles from Bombay. Held that tho Insolvent Court 
had jurisdiction to make the order. IN RR COWAS/I 
бокал . . . LL. В, 18 Bom, 114 
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Effect of —Interest. rece 


Assignee, who paid the scheduled croditors the 
principal of their debts. A discharging order was 
then made under в. 59 of the Insolvent Debtors Act 


(11 Viet, с. 21). At the date of such order the 
Otlicial Assignee had H143-1-8 to the credit of the 
insolvent's estate. He subscquently received the 
iuterest on certain securities which had been be- 
queathed to the insolvent for his life before the date of 
the vesting order. Held that the discharging order 
did not make the vesting order void, nor as regarded 
the estate vested in the Official Assignee did it re- 
vest immediately the right of property in the insol- 
vent ; that creditors are entitled to interest carrying 
debts out of a surplus remaining in the Official 
Assignco’s hands after payment of the scheduled 
amount of debts; that, uotwithstanding the discharg- 
ing order, the Court might direct the 8143-1-8, and 
the interest subsequently received, to be paid to the 
insolvent/s creditors rateably in respect of interest 
on their debts calculated down to the date of the 
discharging order, and that the balance should be 
paid to the insolvent or his representative ; that the 
interest subsequently received by the Official 
Assignee was "neither after-cquired property” 
within tho meaning of s. 59 nor “a debt growing 
due to the insolvent before the Court shall have made 
its order” within the meaning of s.7 of ll Vict., 
¢.21, Ix THs MATTER ор РЕВВА . 1 Mad., 217 
IN THE MATTER ОР MACCLEAN 
П Mad., 220 note 
L — s. 60— Trader— Discharge — Sub- 
sequent suit for debt not entered in schedule.—De- 
fendant, who had taken the benefit of the Insolvent 
Act, sued by plaintiff for а debt contracted 
previously to his insolvency, the debt not having 
been entered in the insolvent’s schedule at the time 
of his final discharge. Held, insolvent being в 
trader, that under the provisions of в. 60 of the In- 
solvency Act, taken in connection with 5 & 6 
Vict, ©. 122, the discharge was good and valid, 
and that subsequently-acquired property could not 
be attached for any debt discharged under the insol- 
vency, Вветт є. 5снохвивтт . 9 Hyde, 1 
а. Trader—Mekadam—A 
mukadam is not a trader within the meaning of the 
Insolvent Act, 11 & 12 Vict, c. 21, and is not 
therefore entitled to obtain a discharge, in the nature 
of а certificate, under в. 60 of that Act. IN THE 
MATTER OP COwASJI Ерліл , І. 1» R., 5 Bom, 1 
Agent of company paid 
roker.—The agent ofa 


their dak, although he may be entrusted with the 
receipt or price of carriage, and is paid by commis- 
sion, is not а broker or trader within the meaning of 
the Insolvent Act. In вв CAMPBELL 


[3 Hyde, 177 


| 
| 
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4, — —  — —  Trader—Indigo planter — 
Stat. 12 $ 13 Vict, c. 106, s. 65—Workmanship 
of goods оғ commodities. An indigo planter is 
a “trader” within the meaning of в. 60 of the Insol- 
vent Act. IN THE MATTER OF DE MoMET 

(LL.B, 21 Cale, 1018 


5 ———_—. Order of discharge on 
debts not in schedule.—The order of discharze of an 
insolvent trader, under в, 60 of the Insolvent Debtors 
Act, operates to discharge such trader from all debts 
that could be proved in the matter of his insolvency, 
whether they аге specificd in his schedule or not 
DADARHAL NASARYANI ©. Мамки SHAPURII 
Как s . so > "Bom, 0. С. 92 


6. — — — — — Effect of final discharge 
—Bankruptey Act, 1861—Premia on policy of 
ineurance.—An insolvent obtained his final discharge 
in April 1863, Held that he was not still liable, 
under the provisions of the English Bankrupt Act, 
1861, в. 154, for the ascertained value of certain 
premia on a policy of insurance which he had under- 
taken. GRAY v. CHICK. Cor, 136 


ГА Company— Winding up— 
Suit against contributory on the В list Notice— 
Plea of discharge in insolvency— Foreign judgment 
— Plea in suit on a foreign judgment—Balance ore 
der—English Companies Act, 1562.—The plaintiffs, 
who were an English joint-stock company registered 
under the English Companies Act of 1862, sued the 
defendant ns a past member of the Bank, upon a 
balance order of the High Court of Justice in England 
dated 24th February 1881, to recover the sum of 
4678-3. The balance order recited that it was made 
upon the application of the official liquidator of the 
Bank, and that there had heen no appearance on be- 
half of the contributories. The defendant pleaded 
that he had not reccived notice that his name was 
about to be placed on the list of contributories, or 
notice of the application of the official liquidator 
recited in the balance order, and he contended that he 
was not bound by, or liable under, that order. He 
further pleaded (and it was admitted) that the order 
for winding up the plaintiffs’ Bauk was in July 1867, 
that he had filed his petition in insolvency on 19th 
November 1866, and had obtained his discharge 
under в. 60 of the Insolvent Act (Stat, 11 & 
12 Vict, c. 21) on the 30th September 1867; 
and he contended that by that order he was discharged 
from liability. Held, upon the evidence, that service 
upon the defendant of the various notices was suffi- 
ciently proved. Held also that, although the defen- 
dant’s insolvency and his discharge under s. 60 of 
the Insolvent Act, which was subsequent to the 
order for the winding up of the Bank, might have 
absolved him from further liability to the plaintiffs, 
and, if pleaded in the Court in England, might have 
prevented his being placed on the list of contribu- 
tories, yet that the Court could not, in this suit, give 
effect to the defendant’s discharge. The present suit 
was a suit upon a foreign judgment, and the defendant 
could not now be permitted to plead a defence which 
he had an opportunity of pleading in the foreign Court. 
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—continued. 
Loxnox, BOMBAY, AND MEDITERRANEAN BANE ©. 
BURJORJI SOBABJI LYWATTA 
[L L. В, 9 Bom., 346 
See LONDON, BOMBAY, AND MEDITERRANEAN 
BANK r. HORMASJI PERSTANJI 
[8 Bom, O. C., 200 
g, — ——— and s. 47—Final die 
charge—Rights of opposing ereditor—G rounds of 
opposition where personal discharge hat beem 
granted without opposition. — An opposing creditor 
who has not filed grounds of opposition to or opposed 
the personal discharge (under в. 47 of tho Ineol- 
vent Debtors Act) of an insolvent trader can nevere 
theless come in and oppese the insolvent trader's ap- 
plication for his final discharge under в. 60 of 
the Act, The grounds of such opposition may include 
matters which might have been put forward as 
grounds for opposing the insolvent tradcr's personal 
discharge under в. 47 of the Act, and need not 
necessarily be confined to matters either not known 
at, or that have occurred since, the time of the per- 
sonal discharge being granted. The Court, in cousi- 
dering whether it will rant or refuse to an insolvent 
trader his final discharge, will take into consideration 
the whole course of the mercantile dealings of the i 
solvent trader, and will not confine itself to hie con- 
duct with reference to the opp sing creditor merely. 
IN RE PESTANJI SHAPURJI КАКА 
[8 Bom., O. C., 87 


9, — — — — —— and ss, 47 and B0—Per- 
sonal discharge—Subsequent enquiry before final 
discharge.—Àn insolvent, whose personal discharge 
has been opposed under в. 47 of the Insolvent 
Act, can be again opposed by the same credi 
tor, and on the same grounds, when he applies for an 
absolute discharge under s. 60, The order made 
on the hearing of the petition under s. 47 of tho 
Act can be used as evidence against the insolvent when 
applying for his discharge under s. 60, provided 
that such order clearly statea the offences established 
against the insolvent. An insolvent, by being punished 
under в. 50 of the Act, docs not thereby ccase 
to be liable in respect of such offences when he ap- 
plies for his discharge under the 60th section, Tho 
discharge under s. 60 of an insolvent who has 
already obtained his discharge under в. 47 is not 
ав of course, but will depend upon the general сопе 
duct of the insolvent hoth before and subsequent to 
his chteining his discharge under s. 47. Ін вв 
CoomnAWAMA . -. .  8Bom,l 


88. 60 and 61. 


See COMPANY—WINDING | UP—QENERAL 
Cass . . LL.R.,10 Bom, 582 


——— — в, 63 — Croiwn-delt— Judgment-debi 
name of Secretary of State for India in Council. 

j nt-debt due to the Secretary of State 
for India in Council, arising out of transactions at a 
publie sale of opium held by tho Secretary of State 
for India in Council, is a debt in respect of Crown 
property, and therefore a debt due to our Sovereign 
lady the Queen” within the meaning of в, 63 
of ihe Insolvent Act, In determining whether or no 


( 4056 ) 


INSOLVENT ACT (ll & 13 Vict., c. 21) 
—continued, 
a debt falls under the denomination of a Crown debt, 
the question is not in whose name the debt stands, 
but whether the debt, when recovered, falls into the 
coffers of the State. Principle in Secretary of State 
for India in Council v. Bombay Landing and 
Shipping Company, 5 Вот, О. C., 23, followed. 
Jonan e. SECRETARY ОР STATE FOR INDIA IN 


Covxcm . if . L. B, 13 Cale,, 445 
s. 63. 

See ManRISD Womsy’s PROPERTY ACT, 

8.8 . . LLB, 18 Mad, 19 


L ——— ss. 79, 78—Eridence not in writ- 
ing—Appeal.—Where the evidence has not been 
taken down in writing as provided by s.72of the In- 

solvent Act, the evidence cannot be gone into on appeal 


under в 73, IN THE MATTER OF ADJUDUIA 
Prasad. JAIRAM GIR о. MILLER 

[7 В. L. E, 74: 15 W, R., О. C, 16 

2 — — ————- Appeal—Mode of compu- 


tation of time for appeal — Vacation.—ln order 
to enable an insolvent to appeal from an order passed 
in the matter of his petition, notes of the evidence 
must be taken at the hearing by an officer of the Court. 
In the time allowed for appealing, the vacation is to 
be computed, unless such time expire during the vaca- 
tion, in which case the petition of appeal must be 
Presented to the Court or а Judge on the first day 
after the vacation, IN вв LAKHMIDAS HANSRAJ 

[5 Bom., О. C., 63 


8, — — — — Appeal— Evidence, Mode of 
recording.—In order to able. the High Court 
to hear the appeal of an opposing creditor from 
order made upon the hearing of an insolvent's peti- 
tion which such creditor opposes (and upon which 
evidence is taken), it is necessary that notes of all 
the evidence at the hearing should be recorded by 
an officer of the Insolvent Court. In re Lakiimidas 
Hansraj, 5 Bom., О. C., 63, in substance followed. 
KALLNDAS KIBPARAM ©. TRIKAMLAL GULABHAL 

Bom., 807 


4, —________ Appeal —Limitation—Evi- 
dence. Certain creditors of. an insolvent appealed 
agwinst an order declaring him entitled to his 
personal discharge. The appeal time expired duri 
the vacation of the Court, and the appeal petition 
was presented on the day when the Court re-opened. 
During the insolvency proceedings evidence was not 
recorded under в. 72, and the appellant sought on 
appeal to use the commissiouer’s notes of evidence. 
Held (1) that the appeal was not barred by 
limitation; (2) that it was not competent to the 
Court to refer to the commissioners notes. ABDOOL 
*.MARAMED . . LL R14 Mad, 404 


1. ——— s. 18—Appeal—Power of com- 
miasioner.—A commissioner has no power, under 
в. 78 of the Insolvent Act, to extend the time for 
resenting a petition of appeal from an order of the 

insolvent Court. Ти вв GHOLAM Влвоь KHAN 
В.І. B., O. C, 180 
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9. ——— Power of Commissioner— 
Attaoiment of Property, Application for.—The 
gomas'ah of an insolvent claimed to retain certain 
Property as against the insolvent, and disobeyed an 
order of Court that he should make over the property 
to the Official Assignee, whereupon an order of attach- 
ment was made absolute against him. Before such 
order was made absolute, the gomastah and another 
persou had obtained в money-decree against one Р. 
Held the Commissioner had no powers, except these 
conferred by the Act, and there Tos could not grant 
an application by the Official Assignee that half the 
amount of the decree still in the hands of 2 should be 
attached and brought into Court. Iw вв Киктт- 
зву Das . . n . 3B.L. R, Ap, 14 


8, — — — — — Civil Procedure Code, г. 342 
—Appeal from Commissioner of Insolvent Court 
— Security for costs.—S. 342 of Act ҮШ of 1859 
did not apply to appeals from the orders of a Judge 

i ег of the Insolvent Court. 
The right of appeal is given by в. 73 of the Insolvent 
Act, and the Court cannot impose on the appellant а 
condition that he shall give security for the costs of 
such an appeal. IN THE MATTER OP ВАМ SEBAK 
Mis . . . . . 5В.1.8.,179 


4, — Security for coste—Non- 
appearance of insolvent.— On an application for de- 
posit of security for costs in an appeal by an insol- 
vent under s. 73 of the Insolvent Act, in a case where 
the insolvent had been sentenced to imprisonment 
under в. 50 of the Act, and it was shown that he had 
absconded, the Court declined to make any order for 
security for costs, but refused to hear the appeal 
IN THE MATTER 
Or билвввквлм . — . 16 B, L. R, Ap, 10 


5. Opposing creditor taken by 
aurprise—Discharge—Power of Commissioner, to 
set aside discharge.—Where an opposing creditor, be- 
ing, without any default on his part, misled as to the 
time when an insolvent's petition was to come on for 
hearing, failed to appear when the petition was called 
оп, and the insolvent obtained bis discharge ez-par/e, 
the Appellate Court, on the ground that the oppos- 
ing creditor had been taken by surprise, set aside the 
order of discharge and restored the case to the board. 
Semble—That, under the circumstances, the Commis- 
sioner sitting in insolvency had no jurisdiction to set 
aside the order of discharge. Dwaszanas Larv- 
BHAI о. BLACKWELL. 9 Bom., 319 


—— 4 рой одеби Ч 
a tition of appeal--Cicil Procedure Code, г. 590. 

“Fie proc edure as to appeals from orders under 
the Civil P: Procedure Code, 1882, is not made applica- 
ble by s. 690 to appeals from orders under the Inrol- 
vent Act. No particular form is prescribed for peti- 
tions of appeal under the latter Act. In this case the 
so-called memorandum of appeal was held to be а 
good petition of appeal under the Act. IN THE MAT- 
TER OF BROWN . L. R., 12 Calc., 629 


7. – Appeal by insolvent—In- 
solvent convicted and sentenced to imprisonment 
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under в. 60 of the Insolvent Act—Porer of High 
Court to admit insolvent to bail pending appeal.— 
An insolvent was convicted by the Insolvent Court of 
an offence under s. 60 of the Insolvent Act (Stat. 
11 & 12 Vict., c. 21), and sentenced to imprisonment, 
Under s. 73 of the Act, he appealed against the deci- 
sion of the Insolvent Court and applied to be admitted 
to bail pending the hearing of his appeal. Held, ros 
fusing the application, that the High Court had 
no er to admit him to bail. IN THE MATTER 
ov Новмавлт ARDESIR HORMARI 

(I. L. R., 17 Bom., 834 


Practice— Appeal from ат 
order of adjudication— Respondent on record with- 
drawing from appeal—Other creditors allowed to 
appear in appeal as respondents, although not 
named оњ the record— Costs of Official Assignee. 
‘An order was made by the Insolvent Court ad. 
judging Н an insolvent on the petition of certain of 
is creditors. М appealed against the order, the peti- 
tioning creditors being the respondents named on the 
record. When the appeal came on for hearing, the 
said respondents did not appear, and it was alleged 
that the appellant bad settled with them, in order to 
induce them to withdraw from the appeal. Another 
creditor, whose name was in the insolvent's schedule, 
thereupon applied to be heard in the appeal in sup- 
port of the order of adjudication, and if necessary that 
his name should be entered on the record as respon- 
dent. The Court granted the application. Тһе 
Oficial Assignee is entitled to his costs of sppearing in 
an appeal against an order of adjudication. IN тив 
MATTER оғ HAROON MAHOMED 
(LL.B, 14 Bom., 189 


Ө. —— Order of personal discharge 
—Finality of order.—An order under в. 47 of the 
Indian Insolvent Act (Stat. 11 & 12 Vict, с. 21) 
for the final discharge of an insolvent once granted 
cannot be sct aside except upon the grounds specified 
in в. 66 of that Act. The only course open to an op- 
posing creditor is to appeal against the order under 
в. 73. IN RE DAYADHAI SARUPCUAND. _EX-PARTE 
Somanz Вувлмл Татан L L. R., 28 Bom., 474 


See LIMITATION Аст, 1877, ART. 180. 
I. L. В., 11 Bom, 138 
L. R., 13 Bom., 520 
L. R., 16 L A., 166 


See TRANSFER OP PROPERTY ACT, 8. 135. 
[L L. R., 21 Bom., 572 


1. Entering wp judgment 
against insolrent for non-appearance.— The insolvent 
not appearing when his petition came on for hearing, 
an order was made, on the application of the Official 
Assignee, that the insolvent should attend on в 
fixed for the purpose of being examined: the order 
to be served on him in the meantime. On the day 
fixed he did not appear, and an application was grant- 
ed that judgment should be entered up against him 
under s, 86 of the Insolvent Асі. That section was 
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—concluded. 
not repealed by Act ХІУ of 1870. 
or COSTELLO 0. 8 


Ix TRE MATTER 
. L. R., Ap, 57 


Code, 1582, ss. 638, 649.—A judgment entercd 
up under в. 86 of the Insolvent Act (11 & 12 Vict, 
c. 21) is в judgment of the High Court, and 
must be executed under the provisions of the Civil 
Procedure Code, Ін ив BHAGWANDAS HURSIVAN 


L. R., 8 Bom., 511 


3.—— — Absent and absconding in- 
solvent, Entering up judgment against.—Where an 
insolvent, who had not received his discharge, left the 
jurisdiction of the Court pending the further hearing 
of his petition for the benefit of the Act for the Re- 
lief of Insolvent Debtors, and there was reason to be- 
lieve that he would not return to tho jurisdiction, the 
Court ordered judgment to be entered up under в. 86 
of the Act for the amount of the debts appearing 
in his schedule. Іх THE MATTER OP ENGLISH 

[7 C. L. В., 378 


4. ———— Discretion of Court as to 
entering up judgment against insolvent —Final dis- 
charge.— Under s. 86 of the Insolvent act (Stat. 11 
& 12 Vict., с. 21), the Court has a discretion to grant 
or refuse an application to enter up judgment against 
an insolvent for the amount of his debts. In exer- 
cising the discretion the Court must be guided by the 
circumstances of the insolvency. IN THE MATTER OF 
HonMARJI ARDESIR HORMARJI 

[I. L. R., 19 Bom., 897 


 —— Entering ар judgment 
against insolvent—Final discharge, Discretion of 
Court as to.—In August 1892, the insolvent was 
found guilty of various offences under se. 50 and 61 of 
the Indian Insolvent Act (11 & 12 Vict., c. 21) and was 
sentenced to imprisonment for three months, his dis- 
charge being also postponed for в further period of 
twelve months. In December 1894, on his applica- 
tion for final discharge under в. 60 of the Act, the 
Official Assignee applied that, before the order of dis- 
charge was made, judgment should bo entered up 
against him under в. 86 for the amount of his debts, 
The Commissioner of the Insolvent Court, in the exer- 
cise of tho саа віче to ead the Act, ordered 
judgment to be entered up accordingly. On appeal 
5 the ineolvent,—Held, reversing the order, that, 
under the circumstances of the case, the discretion of 
the Commissioner had been improperly exercised, and 
that the order to enter up judgment against insolvent 
should be discharged. IN THE MATTER ОР HORMARJI 
AzDESHIB Новмавл . L І. В,, 19 Bom., 778 


INSOLVENT DEBTOR. 


See Casks UNDER ÍNSOLVENOY—INSOL- 
VENT DEBTORS UNDER CiviL Рвосв- 
DURB Cops. 
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INSPECTION OF DOCUMENTS, 
Col. 
1. Crvm Cases. . . ` 4059 
2. CRIMINAL CASES . . . 4066 
See CASES UNDER — PRACTICE—CIVIL 


CasES—INSPECTION AND PRODUCTION 
OF DOCUMENTS. 


1. CIVIL CASES. 


Time for ordering defendant 
to furnish list of documenta.—The Court will 
not order a defendant to furnish the plaintiff with a 
list of documents till after the plaintiff shall have 
filed his written statement. OGLE с. KUNAS 
(2 Hyde, 279 
2. — — —— Practice—Afidarit of docu- 
ments—Insufficiency of affidavit—Alteration. by 
letter of terms of notice already serced-— Cicil Pro- 
cedure Code (Act XIV of 1882), ss. 131 and 188.— 
Before the Court will make an order under s. 183 of 
the Code of Civil Preeedure, the preliminary steps 
mentioned in в. 181 must be taken by the party 
applying for the order. Монехрво NATH DAWAN 


v. 1внох CHUNDER DAWN 
[L L. R., 10 Calc., 59 


3. Production of 
documents— Discorery— Ciril Procedure Code,1882, 
аз. 181, 186.—1 в notice under s, 131 of the Civil 
Procedure Code be not answercd as provided by s. 182, 
the party seeking the inspection of documents may 
apply for an order under s. 133, and his application 
mus) be supported by an affidavit, The Court hasno 
jurisdiction to pass an order under в, 136, unless the 
Provisions of e. 184 are strictly complied with. 
Dunari e. Клм Puxsuad - I. L. В. М Cale, 768 


4. —— — — Discovery—Civil Procedure 
Code, ss. 129, 136— Discovery of documents— Parda- 
nashin women.—In a suit brought by two Mahom- 
medan parda-nashin ladies for recovery of im- 
moveable property by right of inheritance, an order 
was passed, under в. 129 of the Civil Procedure 
‘ode, requiring the plaintiffs to declare by affidavit 
«all the papers connected with the points at issue in 
the case which were cr bad been in their possession 
ог control.” After some incffcctual proceedings, the 
plaintiffs were perempterily ordered to file their afi- 
davit оп а certain date. On that date an affidavit 
was filed on their behalf by their brother and шоок 
tear, with a list of their documentary evidence, but 
the affidavit and list wero considered defective upon 
several grounds, onc of which was that the affidavit 
ought to have been made by the plaintiffs personally. 
Further time was then given to the plaintiffs to 
amend these defects, and ultimately they filed an 
affidavit purporting to be made by them personally, 
praying that the Court would have it verified in any 
manner thought proper, provided that their parda- 
nashini were not interfered with. The Court, under 
в. 136 of the Code, dismissed the suit for want 
of prosceution, in consequence of tho orders under 
в. 129 not having been complied with, though 
ample opportunity had been given to the plaintiffs, 
and no sufficient. ground for non-compliance had 
been shown. Held, without going into the question 
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of the sufficiency or non-sufficiency of the action of 
the plaintiffs, with recard to the orders made under 
8. 129 of the Code, that, looking at the disabilities 
of the plaintiff and the circumstances of their 
suit, the case was not one in which it was expe- 
dient to enforce the liability to which they might 
have exposed themselves under the peculiar provi- 
sions of в, 136. Клан Вии e. SAFDAR HUSAIN 
Kuan . . А . ІІ. R., 8 AIL, 365 

6. ———— Civil Procedure 
Code, 1877, s. 135— Trial of issue before inspection 
granted.—The intention of в 135 of the Civil 
Procedure Code (Act X of 1877) isto give the Court 
the power of raising and determining an issue for the 
exclusive purpose of deciding the right to discovery 
of evidence which is to be used at the trial, and 
therefore, from the nature of the case, before the 
hearing of the cause, It should be а rule of practice 
that when an order is made under в. 135 of the Civil 
Procedure Code (Act X of 1877) by the Judge 
in chambers, the suit should be set down for the trial 
of the particular issue as well as of the cause itself 
when it comes to а hearing before the ваше Judge. 
ANMEDBHOY HUBIBHOY г. VULLEEBHOY Саввсм- 
внох © > + LLB, 6 Bom, 678 


6. —— ———— Inspection of accounts— Suit 
Sor wrongful dismissal.— In a suit for wrongful dis- 
missal of а servant of а gas company, in which the 


plaintiff alleged that the motive for dismissing him 
was his discovery of certain irregularities of tho 


manager with regard to moncy-mattcrs,—Held that 
he was entitled to inspect the accounts which had 
been checked by himself while in the company's 
service, the press-copy lcttcr-book containing copies 
of correspondence regarding his own conduct while 
in the company’s service, and the account of в parti- 
cular itcm in respect of which he alleged he had 
made discoverice that he imputed to the manager ва 
the cause of his dismissal. MITCHELL т, ORIENTAL 
Gas Couraxy . 1 Ind, Jur, М. 8., 323 


T Right of mortgagee to with- 
hold production of mortgage-deed or title- 
deeds for inspection—Suit to avoid lien.—B 
mortgaged by deed certain premises to J D, and at 
the same time delivered to him title-deeds compris- 
ing the said premises, and also other immoveable pro- 
perty of B. В subsequently became embar 
and assigned all his immovcable estate to trastecs 
for his creditors, The trustees med J D for a 
declaration that tho immoveablo property other than 
the mortgaged premises was vested in them freo 
from any lien of the defendant; and J D in his 
written statement claimed a lien on all the title-decds, 
and submitted that he was not bound (until his claim 
was satisfied) to hand them over to tho plaintiffs, or 
to produco them or his deed of mortgage for inspec 
tion. Semb/e—That on the authorities J D was not 
bound to produce the title-decds before satisfaction 
of his claim. Quare—Whether before satisfaction 
he was bound oven to produce his deed of mortgage 
BEATTIE г. Jetna Duncans .5 Bom., О. C., 152 
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8. Inspection of will of Hindu— 
Application by west of kin.— Tho Court will, on the 
spp 


ication of one who is next of kin of в deceased 
Hindu, order в person who is in possession of an al- 
leged will of the deceased to bring in aud deposit the 
same with the officer of the Court for the purpose of 
being inspected, and copy thereof taken by the ap- 
plicant. IN THR 00008 OP Bara, Ganearat 


9. Partnership books—Partner- 
ahip— Production of documents.—One partner of а 
firm represents the other partners for the purposes 
ef production.of documents. Therefore, where the 
plaintiff, alleging that he had been a partner with 
the defendant and others in the firm of Ibrahim 
Kadu & Co., and that, on the dissolution of that firm, 
the amount then standing to his credit in the 
partnership books had been carried to his credit in 
the books of а new firm in which he and the defen- 
dant only were partners, applied for an order on the 
defendant to produce, for the plaintiff's inspection, 
the books of Ibrahim Kadu & Co, which applica- 
tion was resisted by the defendant on the ground 
that tho other partners in the firm of Ibrahim 
Kadu & Co. had an interest in those books, and were 
not parties to the present application, or shown to 
have consented to it. Held that the plaintiff was 


entitled tothe order. JAKARIA с, Kast 
[L L. E., 1 Bom., 496 
10. communications 


Pri 

incipal and agent—Suit for injunction to re- 
strain use of trade marks—Čiril Procedure Code 
(Act X of 1877), г. 130.—Under s. 130 of the 
Civil Procedure Code (Act X of 1877), a Judge has 
no discretion to refuse to allow inspection of doc 
ments relating to matters in question in a suit, 
provided they are not privileged. Confidential com- 
munications between principal and agent, relating to 
matters in a suit, are not necessarily parua 
Held, in a sit for an injunction to restrain the defen- 
dant from using certain trade marks, that telegrams 
and letters between the plaintiff's firm in London at 

their managing agent in Bombay, relating to the 
subject-matter of the suit, were not privileged. 
WALLACE v. Јаревввох . L L. R, 2 Bom., 458 


n. Discorery—Pro- 
duction of documents—Privilege—Solicitor and 
client—Act XIV of 1882, г. 183.—Letters written 
by one of the defendant’s servants to another, for the 
purpose of obtaining information with a view to pos- 
sible future litigation, are not privileged, even though 
thoy might, under the circumstances, be required for 
the use of the defendant’s solicitor. In order that 
privilege may be claimed, it must be shown on 
the face of the affidavit that the documents were pro- 

red or written merely for the use of the solicitor. 

трво Doss Day e. SECRETARY ОР STATE FOR 
INDIA IN Counc . . I. L. R., 11 Сас, 655 


Discovery— 


B НН 
Affidavit of documents—Sufficiency of affidavit— 
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Farther affidavit —Inspection of documents—Prac- 
tice.—Where in an affidavit of documents privilege 
is claimed for a correspondence on the ground that it 
contains instructions and confidential communications 
from the client (the plaintiff) to his solicitor, it 
must appear not merely that the correspondence 
enerally contains instructions, etc, but, that each 
jetter contains instructions or confidential communi- 
cations to the attorneys with reference to the conduct 
of the suit, Bewicke v. Graham, 7 Q. B. D., 400, 
followed. ORIENTAL BANK CORPORATION г. BROWN 
& Со. . . . LL. R., 12 Calo., 265 


13. Documents alleged not to 
be material—Code of Civil Procedure (Act XIV 
of 1583), в. 185—Affidavit of documents—Produc- 
tion of documents—Specific performance of con- 
tract to purchase—Refusal to allow inspection.— 
In a suit for specific performance of a contract to 
purchase an indigo factory, the defendant denied 
that the agreement relied on was final, and alleged 
that the plaintiff had induced him to sign the agree- 
ment by means of representations regarding the 
nature, the extent, the value, and the net income 
of the property, all of which representations the 
defendant charged were false and fraudulent to tho 
Knowledge of the plaintiff. The plaintiff in his 
affidavit of documents set out a list of title-deeds 
evidencing his title to and the books of accounts and 
other papers and documents relating to the property 
agreed to be purchased, and these be claimed to 
withhold from the defendant's inspection, on the 
ground that they were not sufficiently material at 
that stage of the suit. Held that the documents 
were no protected. SUTHERLAND v. SINGHEE 
Caves Durr .  .IL.R. 10 Calc., 808 


4. Telegraphic messages— 
Sanction of Government to production.—Where 
partics require the inspection or production of 
telegraphic messages, it is for them, and not the 
Court, to obtain the necessary sanction of Govern 
ment to the disclosal of such messages. LEOKRAJ e. 
Pares Raw . . . .9 N. W., 210 


15. ———— — Defendant's right to inspec- 
tion of documents referred to in plaint 
before filing written statement— Practice.— 
А defendant is entitled to have inspection of docu- 
ments referred to in the plaint, although he has not 
filed his written statement. Ram Drar SaLionam 
v. Мовновву BALKRISHNA 

[L L. R., 18 Bom, 368 


16. Document referred to in 
written statement and omitted in list— 
Practice—Rules of High Court of 6th June 1874, 
50, 52.—Where the defendant stated in an affidavit 
that a schedule annexed thereto contained a list of all 
the documents in his possession or power relating to the 
suit, and a certain other document was not mentioned 
in the schedule, though referred to by the defendant 
in his written statement,—Z/eld, on the heariug of в 
summons to cousider the sufficicucy of the affidavit, 
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that the plaintiff could not cross-examine оп the affi- 
davit, but could only show it was not an honest affi- 
davit. The proper course was to apply for inspection 
of the particular document referred to in tho written 
atatement and omitted from the schedule, if inspec- 
tion was needed. KENNELLY v. WYMAN 


[L L. R., 1 Calc., 178 


17. — — — Practice where portion of 
document is protected from inspection— 
Practice—Sealing up immaterial parts.—Practice to 
be followed where a party producing documents wishes 
to have a certain portion of them sealed up. HERRA- 
LALL RUXHIT о. RAM SURUN LALL 


а [L L. R., 4 Calc., 835 


18. — — — Discovery —4 fidarit 
ments when there are several prier à b e ры 
are in England—Practice—Privilege—Grounds of 
Brivilege.—Where there aro soveral plaintiffs, all of 
m must join in making the affidavit of documents, 
Tits some specific reasous to the contrary are shown, 
зао fact that some of the plaintiffs reside in England 
UP Feason why they should be excused from making 
"9 айдау. "Documents which contain the purport 
ianterviews with, aud of advice received from, the 
Pluintifte solicitors and counsel ae to the plaintiffs’ 
Position in regard to their said claim and as to the 
supa to be taken thereto, are privileged. Documents 
Wise accord the steps taken by the plaintiffs from 
defen io бше in prosecuting their elaim against the 
Wiendant аго not privileged. Opinions upon, or 
сре taken in reference to, a suit in which plaintiffs 
and defendants are putting forward opposing conten- 
tions cannot be said to relate solely to the case of the 
plaintiff, and are not privileged. — RYRIE r. SHIV- 
SHANKARGoraut . — , I.L.R.,15 Bom.,7 


19, :---- ——- Co-defendants— 
Inspection granted to defendant against co-defen- 
dant.—A defendant may obtain discovery or inspec- 
tion as against a co-defendant if the latter can be re- 
garded as an opposite party. The plaintiff sued to 
set aside & mortgage made by his uncle (defendant 
No. 3) to defendants Nos. 1 and 2, alleging that, 
shortly after ho (the plaintiff) had attained his 
majority, be had been induced to join in the mortgage 
by the undue influence and threats of his uncle 
(defendant No. 3), wbo represented that the money to 
bo raised by the mortgage was required to pay off the 
dehts of the plaintiff’s father. The plaintiff further 
alleged that he had received none of the money, and 
that no money bad been paid by defendants Nos. 1 and 
2 to the third defendant in his presence. Defendants 
Nos. 1 and 2 took out a summons against the third 
defendant for inspection of certain account books and 
documents, It was objected that no question was 
raised in the suit between the third defendant aud 
defendants Nos. 1 and 2, and that consequently, 
under s. 131 of the Civil Procedure Code (Act XIV of 
1882), the latter were not entitled to inspection. 
‘Held that inspection must be given. — It was possible 
that, not being able to set aside tho mortgage as 
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regarded himself, the third defendant was collud. 
ing with the plaintiff. Under the circumstances, he 
might be considered a “ party opposite” to the first two 
defendants, although eventually the Court might not 
be able to make any order between him and them. 
ANANDRAO VITHAL v. BUDRA MALLA 

(I. L. R., 17 Bom., 884 


20. — ——— Affdavit of documents, 
Bufficiency of— Practice—Righ to put in further 
affidavit in support of claim of privilege where 
original affidarit is nol su[ficient — Documents refer- 
red to in pleadings as stating facts on which party 
setting them up relies,—Whero an affidavit of docu- 
ments stated, with regard to certain documents of 
which the plaintiffs asked for inspection, that the 
defendants objected to produce them for inspection 
cause such documents were obtained after dispute 
arose, and for purposes of litigation that might arise 
bet m them and the plaintiffs, "— 7/e/d, in an ap- 
plication for their production aud inspection, that the 
affidavit was not suficient to support the defendant's 
claim to privilege. Held also in such an applica- 
tion the party claiming privilege is entitled to put in 
and use a further affidavit in support of the claim of 
privilege, and is not confined to the grounds made in 
the affidavit in which the claim is first ect up. 
M'Corquodale v. Bell, L. В.,1 C. P. D. 471, refer- 
redto. Where, however, the party comes into Court. 
relying on the original affidavit as sufficient to support 
his claim of privilege, but asks the Court, if it should 
think otherwise, for leave to put in a furthor affidavit 
in support of his claim, quere whether he should be 
allowed to do во, In asuit brought in January 1884 
to recover money for work done and materials supplied 
in the erection of certain mills for defendants, in 
which the defence was that the quality of the work 
was infcrior to that contracted for, and the defendants 
stated in their written statement that, “in consequenco 
of the information which they had received with re- 
gard to the quality of the work done by the plain- 
tiffs, they caused the same to be inspected by two 
independent engineers in the month of July 1893, 
and they at once discovered such extensive defects 
therein that the costs of making good such defects 
will far exccod any possible sum due to the plaintiffs," 
—Held that the defendants could not act up a claim 
of privilege for the reports of the two engincers. 
Anderson v. Bank of British Columbia, І. В. 2 
Ch. D., 644, referred to, Where в party expressly 
refers to documents in the pleadings as the source of 
his own information and knowledge of facts relevant 
to the suit and then sets up those facts by way of 
answer to the plaintiff's claim, he cannot afterwards 
attempt to make the case that the documents are cone 
fidentia), and intended merely for his legal advisers, or 
for the purpose only of evidence in the case. UMBICA 
Сновм SEN v. BENGAL SPINNING & WaaviNo Co, 

[L L. R. 92 Calc, 105 


а. Discovery—Minor—Code of 
Civil Procedure (1882), «s. 129 and 136.—An infant 
party to a suit cannot be compelled, under в. 129 of the 
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Code of Civil Procedure, to give discovery by afhdavit 
and inspection of documenta in his possession relating 
to the suit, То adopt the practice lately introduced 
in England would be objectionable mainly on three 
grounds: (1) because it is not contemplated by the 
Code of Civil Procedure 5 (2) because it is inconsistent 
with existing rules of practice ; (3) because there is no 
method of enforcing an order for discovery against an 
infant. — Waghji Thackersey v. Khatao Rowji, 
I. L. R., 10 Bom., 167, referred to. Nathmull Nar- 
sing Das v. Malharrao Holkar, I. L. В» 19 Bom, 
850, distinguished.  DUNCAN r. Впоуво PROSAD 
R., 22 Calc., 801 


За affidavit of docu- 
ments—Minor—Practice—Ciril Procedure Code 
(1553), г. 129,—An affidavit of documents may be 
required from а minor defendant. — NATIMULL Мав- 
SINGDAS v. MALBARRAO HOLKAR 

[L L. R., 19 Bom., 850 


28, —— Documents of 
title, Refusal to produce—Suit for ejectment.—The 
Plaintiff sued to eject the defendant from certain 
pieces of land belonging to him, being portions of a 
passage upon which the defendant had oncroached. 
In his written statement the defendant denied the 
plsintiff’s title, and stated that he would rely on cer- 
tain deeds set forth in а schedule annexed thereto. In 
his affidavit of documents subsequently filed he ob- 
jected to produce the deeds for the plaintiff's inspec- 
tion on the ground that they related solely to his own 
title to the land in dispute, and did not in ап 
tend to prove or support the title of the iff 
thereto. “Held that the defendant was entitled to 
refuse production of the deeds. The Court conld not 
go behind the defendant's affidavit of documents. 
VINAYAKRAO DRUNDIRAJ e. NAROTAM ANANDJT 

[L L. Е.,17 Bom., 581 


— Place for inspection— Account 
books uf business—Place where busines ied 
on— Contract made in Bombay to be performed up- 
country — Civil. Procedure Code, 1877, а, 132, 
Defendant was owner of certain cotton-ginning fac- 
tories at and near А in the mofussil, and had also a 
place of business in Bombay. He entered into a 
contract in Bombay with the plaintiff to gin certain. 
cotton of the plaintiff's at the said factorics of the 
defendant in the mofnssil. Plaintiff brought a suit 
for damages for the breach of this contract, and de- 
manded inspection in Bombay of all defendant's books 
relating to the business of the said ginning factori 
bel ng fondant. The defendant was will- 
ing to give the inspection asked for, but contended 
that it should be had at A, where all the books in 
question were kept, and objected to bringing the bcoks 
down to Bombay as demanded by the plaintiff. Held 
that the contract, though made in Bombay, having 
been intended to be performed at a considerable 

tance from Bombay, at and near A, where the bi 
ness of ginning was conducted, and where the books 
relating to the said business were kept, A was the 
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proper place at which to give inspection. 
DAS SAKARCHAND т. PESTONJI NASSERVANJI 
[L L. R., 5 Bom., 467 
. ———— Disobedience of order for 
inspection— Bombay Act I of 1865, s. 14— Bom- 
bay Act IV of 1868, г. 16.— To render в person liable 
for disobedience of a notice under в. 15 of Bombay 
Act IV of 1868, it is neccssary that the documents 
required for inspection should be therein specified. 
Disobedience of an order to produce evidenco under 
в. 14 of Bombay Act I of 1865, cl. 1, does not 
nder a person liable to criminal prosecution, but 
imply to an adjudication in his absence, REG. ғ. 
MANIKRAM SURAJBAM . . . 1 Bom, 231 
96. ——— Inspection by agent of a 
party.—When under an order giving liberty to а 
Party to a suit, his attorneys and agents, to inspect 
and peruse the documents produced by the opposite 
party, inspection by an agent is contemplated, the 
order should be read in such а way as would give the 
Court some control over the persons to be appointed 
to inspect tho documents. Such an order con- 
templates that the agent will be в person standing i 
the position of the party for the purposes of the suit. 
Held therefore that the Court ought not to permit 
& person formerly in the service of the defendant to 
inspect as the plaintiff's agent the defendant's books 
which had been in his charge. ENAMUL Ноо г. 
ExzaxvL HUQ . . I L. R., 26 Calc., 204 


Ksvar 
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97. — ———— Discovery— Power of Court to 
order inspection—Criminal Procedure Code, 1582, 
i. 94-99—Search-warrant, Form and validity of.— 
A and Т, the latter of whom was the book-keeper in 
the firm of J М 4 Co., were charged, on the com- 
plaint of that firm, with cheating by having dis- 
honestly induced them to deliver to 4 certain sums 
of money between 1882 and 1887, and with having 
abetted each other in the commission of tho said 
offence. The offence charged was carried out by T 
omitting to make entries in the account books of sums 
due by A to the firm, and by making false entries 
therein of payments by 4. Whilst the charge was 
pending, the Presidency Magistrate, before whom the 
Charge had been made, granted a scarch-warrant in 
the following terms: “То Inspector A/—Whereas 4 
and another have been charged before me with the 
commission or suspected commission of the offence of 
cheating, and it has been made to appear to me that 
the production of khatta books for the years 1852 to 
1887 is essential to the enquiry now being made, or 
atont to be made, into the said offence or suspected 
offence, this is to authorize and require you to search 
for the said property in the house of 4, No. 13, 
Pollock Street, and if found to produce the sme 
forthwith before this Ceurt." In execution of this 
\ arrant, certain books and papers found in the house 
ot A were seized and taken possession of by the police, 
and of those books and papers the Magistrate, on the 
application of the prosecution, made an order for 
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inspection. On a rule granted by the High Court to 
show cause why the order for inspection should not 
be act aside, it was contended that the search-war- 
rant had been granted without proper judicial inquiry 
and upon insufficient materials; that it was bad on 
the face of it, as it did not “specify clearly,” ав 
directed in Form VIII, sch. V of the ‘Criminal Pro- 
^ cedure Code, whose khatta books were to be produced з 
and that there was nothing in the criminal law to 
enable a Court to make an order for inspection of 
documents by the prosecution in в criminal case. 
Held per NORRIS, J., that, assuming the contention 
ва to the search-warrant arose on the rule as granted, 
the warrant must be looked at as в whole, and 60 
lcoked at it sufficiently and clearly showed that it was 
the khatta books of 4 which were referred to as be- 
ing essential to the inquiry and the objects of the 
directed search; nor was there anything to show that 
the warrant was issued otherwise than regularly «nd 
in due course. Per Norris, J.— Though the Courts 
in England have constantly refused to compel dis- 
covery in criminal cases, on the ground that no man 
should be compelled to produce evidence to criminate 
himself, the Legislature in this country has authorized 
the production, and under certain circumstances the 
compulsory production, of an accused person's docu- 
ments in Court. When once an accused person's docu- 
ments are in the possession of tho Court by virtue of 
the due exccution-of в scarch-warrant issued under 
the provisions of s. 96 of the Criminal Procedure Code, 
there is no distinction between such documents and 
those of any description found upon his person at the 
time of his arrest or on his рге at the time of, or 
subsequent to, his arrest, and it was never doubted 
that the latter may be used in evidence against him. 
If, as laid down in the case of Dil/on v. Ó' Brien, 20 
Irish L. В. 800, the right to seize and detain pro- 
perty of any description in the possession of a 
lawfully artested for treason, felony, or misdemeanor, 
reste “upon the interest which the State has in а 
person justly or reasonably believed to be guilty of a 
crime being brought to justice and in a prosecution 
once commenced being determined in due course of 
law,” a right to inspect such property must exist, as 
well as a right to seize and detain it, and the proper 
persons to inspect it are those conducting the prose- 
cution. It would, moreover, be unreasonable that the 
police or those conducting the prosecution should not 
have an opportunity of inspecting and examining 
documents, cte., fonnd on a prisoner when arrested, or 
on his premises at the time of, or subsequent to, his 
before tendering them in evidence, Per 
J.—The contention as to the validity of the 
scarch-warrant did not arise on the rule as granted, 
but semble that the search-warrant was bad in law, 
no summons under & 94 of the Criminal Procedure 
Code having been, in the first instance, issued for the 
production of the documents, and there being no evi- 
dence to show that they would not be produced on 
summons only; that although the warrant was not 
specific, still, inasmuch as no objection was raised to 
the form of tho warrant before the Magistrate, and 
the accused had not been prejudiced by reason of the 
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specification of the documents being somewhat indis- 
tinct, and it was clear what was really meant, the 
objection as to the form of the warrant should be dis- 
allowed. Per Gross, J.— There is no doubt that by 
the criminal law of this country, as laid down in the 
Criminal Procedure Code since 1861, an accused per- 
son may be compelled to furnish evidence, the pro- 
duction of which might have the effect of criminating 
him. The Magistrate has to determine at the time 
when he makes an order under s. 94 of the Criminal 
Procedure Code, or issues a search-warrant under в, 96, 
whether the documents are necessary for the inquiry ; 
but when they are brought into Court, the inspection 
should not reat with the Magistrate who does not pro- 
ute and has no interest one way or the other in the 
result of the prosecution. It is reasonable that those 
who conduct the prosecution should have such inspec- 
tion, for the production of such documents is for the 
purpose of using them in evidence, and this could not 
be done unless the prosecution had an opportunity of 
inspecting them. In the case of a search or seizure 
by the police under Ch. XIV of the Criminal Pro- 
cedure Code, the prosecutor would necessarily have an 
opportunity of looking at the documents and articles 
seized, and there is no reason why he should not have 
the same opportunity or privilege where, under the 
order of the Court, any particular document or other 
thing is seized under h-warrant and brought 
up to the Court. Bearing in mind the purpose for 
which any document or thing is seized and brought 
before the Court, it seems that the Legislature, while 
providing for the seizure and production in Court of 
documents, ctc., intended by implication that the pro- 
secution should, under the order of the Court, have 
the power to inspect them, and determine whether 
they should go in as evidence. Held per Curiam— 
for the reasons above given—that the Magistrate had 
power to allow the inspection, but such inspection 
must be limited to the books named in the search- 
warrant. IN THE MATTER ОР THE PETITION OP 
AHMED MAHOMED. MAHOMED JACKARIAH & Co. 
v. Ammen Manome . LL. Е., 16 Calc., 109 


38. — — — Summons to produce 
document or thing—Criminal Procedure Code 
(Act X of 1882), «. 94.— À complaint having been pre- 
ferred against an accused for criminal breach of trust 
with reference (amongst other items) to a sum of 
#1,77,181-1-2, which sum was, in an enquiry held 
by the Chief Presidency Magistrate, proved to have 
been paid to the accused in seventeen notes of rupees 
ten thousand cach (the numbers of which were identi- 
fied) and tho remainder in small notes and cash, the 
accused in cross-cxamination, for his own purposes, 
proved that fifteen of these notes were still in his pos- 
session; whereupon an application was made, under 
в. 94 of the Code, for s summons on the accused, direct- 
ing the production of these notes. This application 
was refused, Subsequently, the accused, through a 
third person, cashed five of these notes, whereupon a 
second application was made under в. 94 by tho 
prosecution for the production of the notes or their 
proceeds as against accused and such third person. 
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The Magistrate granted summonses on the accused 
and on such third person for the production of ten 
notes, but declined to grant a summons for such third 
person for the proceeds of the five notes cashed, 
‘The accused produced five of these notes which were 
in his possession ог power ; the third person, however, 
stating that he had in his power five of the notes 
mentioned in the summons, claimed lien on the same, 
and the Magistrate thereupon refused to make any 
order on him. Тһе Magistrate (a rule having been 
obtained against him, calling on him to show cause 
why his order should not be set aside, and why the 
notes or the proceeds thereof in the bands of the 
third person should not be produced) stated in his 
explanatory letter that he entertained doubts as to his 
power to compel such third person to produce 
the five notes, inasmuch as a lien had been claimed on 
them, and that he was of opinion that the proceeds 
of the notes cashed, not being specific objects, did not 
come within the purview of s. 94. Held the 
Magistrate’s order must be set aside, INTHE MATTER 
ov тив NIZAM ор HYDERABAD v. JACOB 

[L L E., 19 Calo, 52 


INSPECTION OF PROPERTY. 


Form of order for inspection—Cirit 
Procedure Code (1882), в. 499—Judicature Acts, 
Order 50, Rule 3.—The plaintiff brought an action 
against the defendant for damages alleged to have 
been caused to his house by the erection by the do- 
fendant of an adjoining house, On an application 
by the defendant for an order allowing him or hia 
agents to enter into the house of the plaintiff for the 
purpose of inspecting, examining, and surveying the 
alleged injuries and for the purpose of examining the 
materials employed therein and formations thereof 
and to dig excavations for the purpose of exposing the 
foundations, it was objected by the plaintiff that the 
Court had no jurisdiction to make the order, as the 
house of which inspection was sought was not the 
“subject of the suit” within s 499 of tho Civil 
Procedure Code, and that, if the order could bo made 
for inspection of the house, it could not be made for 
inspection of the house, including the zenana apart- 
ments, and further that no order could be made for 
the excavation of tho foundations. Held that the 
house and premises of the plaintiff formed the “sub- 
ject of the suit” within the meaning обв. 499, and 
under that section the Court had power to make the 
order applied for. Held also that this was a case 
in which the order should be made, ОновомЕх Опов 
@нозв v. Варна бовінр Kre 
[L L. R., 24 Calc., 117 
i C. W. м, 99 


INSPECTOR, MUNICIPAL. 


See PUBLIC SERVANT, 
О, L. В., 13 Mad., 181 


INSTALMENTS. 
Decree or money payable by— 
See CASES UNDER BOND, 


DIGEST OF CASES. 
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INSTALMENTS concluded. 
See Савез UNDER Ступ PROCEDUBB Cops, 
882, вв. 257, 258 (1859, в. 206). 


See Ров: ALTERATION OR AMEND- 
махт оғ расан . 9 Hay, 68, 95 
[4 Bom., A. С, 77 

L L. R, 2 All, 199, 320 


I. L. R., 11 Calc, 143 

ІЛ. B., 14 Calc., 348 

See Cases UNDER DECREE—CONSTRUO- 
TION OP DECREE —ÍINSTALMENTS. 

See DERKAN AGRICULTURISTS’ RELIEF ACT, 

1879,5.15B . L L. В. 7 Bom., 588 

[L L. R., 19 Bom, 318 

See DEKKAN AGRIOULTURISTS ВЕШЕР 


Act, 1879, в, 20. 
[LL В, Б 604 
L L. B., 13 Bom., 326 


See Cases UNDER LIMITATION Аст, 1877, 
ARTS. 74 AND 75. 
See LIMITATION ACT, 1877, ART. 178, 
[I. L. В., 15 Calc., 502 
See CASES UNDER LIMITATION Аст, 1877, 
в. 179 (1871, лат. 167; 1859, в. 20)— 
ORDER ғов PAYMENT AT SPECIFIED 
DATES. 
See NzGOTIABLE INSTRUMENTS, SUMMARY 
PzocEDURE ON . I. L. R., 1 Calc., 130 
See RELINQUISHMENT OF, OR OMISSION 
TO зов вов, PORTION OP CLAIM. 
(13 B. L. R., 97 
T. 309 


W. ER, 
LL. R, 3 All, 717 
See CASES UNDER WAIVER. 


“INSTRUMENT,” MEANING OF— 


Ses GUARDIANS AND WARDS ACT, 8, 39. 
L. R., 18 Bom, 375 


INSULT, 


Intent to provoke a breach of 
the peace—Penal Code, s. 504.—A abused B to 
such an extent as to reduce B to a state of abject 
terror. Held that A, having given to B such provo- 
cation as would, under ordinary circumstances, have 
caused a breach of the pence, was guilty of an 


offence under s. 504 of the Penal Code.  QUREN-EM- 

эвввв о. Jocavya . . L L. R., 0 Mad., 358 
INSURANCE. 

Са. 

1, Lirs INSURANCE . . «4071 

3. MARINE INSURANCE , . . 4074 


Бев CARRIERS, 
[L L. R., 18 Calo., 427, 620 
„В, 18 I. A., 191 
I.L. R., 19 Calc., 588 
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INSURANCE —continued. 
Policy of — 


See INSOLVENCY— PROPERTY ACQUIRED 
APTER VESTING ORDER. 
[L L. R., 18 Mad., 24 


See STAMP Аст, 1869, в. 34. 
[L L. R., 8 Calc., 347 


See ВтьмР Аст, 1879, s. 3, СІ. 15. 
(I. L. R., 19 Calc., 499 
L L. R., 19 Bom., 130 


1. LIFE INSURANCE. 


1 —— ———— Assignment of policy— 
Death of азгідпее-- Death of assured— Notice by 
assignee to company —Payment of premia by exe- 
cutors of assignee —Absence of legal personal 
representative of assured—Refusal to pay overs 
4, having insured his life in a certain Life Insu 
ance Company, assigned his rights under the policy 
to B, the assignment on the face of it expressing no 
consideration whatever. The fact of the assignment 
was notified to the company. В, after paying all 
premia. due, died, appointing С and D his executors, 
who took out probate of his will, and paid all subse- 
quent premia on the policy. — 4 died, and C and D 
then demanded payment of the policy-money. The 
company, however, refused payment unless C and 
JD first obtained the concurrence of the legal repre- 
sentative of 4 to the payment. Held that the 
company were justified in refusing to pay the money 
in the absence of the legal representative of 4, 
RAJNARAIN BOSE e. UNIVERSAL LIFE ASSURANCE 
COMPANY 

[L L. В. 7 Calc., 594 : 10 C. L. R., 561 

2. — Age of assured—Proof of age 
— Onus of proof — Mistake in statement of age— 
Fraud.—A4 insured his life with the defendant 
company. By the terms of the policy the declara- 
tion of the assured as to his age was made the basis 
of the contract, and the policy was issued, subject to 
the express condition that, in case any statement 
contained in the declaration were untrue, the policy 
should be void. The assurance was also expressly 
made, subject to the regulation: i 
tained in the prospectus of the company. The рго- 
spectus contained the following provision with regard 
to the age of parties insured: “ Age admitted iu 
the company’s policies in all cases where proof is 
given satisfactory to the directors. Proof of age can 
be furnished at any time ; if not furnished, it will be 
necessary on settlement of claim ;” and after stating 
the nature of the “evidence as to age,” which the 
company would accept, the prospectus continued: 
“The directors recommend applicants to furnish 
any of the above as soon as possible and get the axe 
admitted in the policy, as it is required by all soundly 
conducted companies on settlement of claim if nct 
previously produced." A died, and his administra- 
tore claimed the amount of the policy. — Held that 
the above condition contained in the prospectus, 
which must be read into the policy, imposed on the 
assured or his representatives the obligation of giving 
proof of age before the company could be called upon 
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1. LIFE INSURANCE—continued. 


to pay. If the evidence had been given in the 
lifetime of the assured, and an admission of age was 
attached to the policy, no further proof would be 
needed, and the onus of disputing the age would 

but in the absence of 
mission, it lay upon 
those claiming upon the policy by reasonable proof 
to satisfy the Court ав to the age of the assured. 
The prospectus of the company contained a further 
provision that “ policies held by parties on their own 
lives are indisputable on any ground whatever except 
fraud.” — Leld that this provision did not relieve 
those claiming upon the policy from the burden 
of giving proof of age, but it covered а misstatement 
as to age as well as other misstatements, provided they 
were not fraudulent. It relieved the assured from 
the legal effect which an innocent misrepresentation 
as to age would otherwise havo had under the strict 
terms of the contract, The result therefore was that 
the plaintiffs should give proof of the age of the 
assured, but, if such proof disclosed nothing more 
than an innocent mistake as to age on the part of 
the assured, the policy would rot be vitiated. Sub- 
ject to the above terms of the prospectus, any un- 
truth in the declaration as to the age of the assured 
would vitiate the contract. ‘The statement as to 
the age of the assured amounts to а warranty, and 
the warranty being broken, the risk under the policy 
would not attach. ORIENTAL GOVERNMENT SE- 
CURITY Live ASSURANCE Со, e. SARAT CHANDRA 
CHATTERSI LL R, 20 Bom., 99 


3. ——___ Premiums on policy—Condi- 
tion of prepayment of premium—Waiver—Slerling 
premiums—Case stated under Ch. XX XVIII, 
Code of Ciril Procedure.—An insurance company, 
in order to carry out an agreement with the assured to 
convert a rupee policy into a policy of sterling value, 
made an endorsement of the conversion on his policy, 
it being stated that such conversion was in considera- 
tion of all future premiums being paid in sterling. 
The policy so endorsed was re-delivered to the 
assured without any demand for the prepayment of tho 
first sterling premium. Subsequeutly, and before the 
first sterling premium became due, the assured died. 
Held that tho prepayment of sterling premium as 
а condition precedent to the right to the sterling 
assurance had been waived, and that the representa- 
tives of the assured were entitled to payment of the 
full amount of the sterling policy. Canning v. Far- 
quhar, І. R., 16 Q. В. D, 727, distinguished. In 
THE MATTER OP AN ЛОВЕЕМЕХТ BETWEEN TRE 
Universal LIFE AsSURANCE SOCIETY AND ŠTERN- 


оля. .  . . LL.R, 23 Cale, 820 


4. ———- Insurance effected by one 
person on the life of another in whose life 
he has no interest— Wager— Contract Act (IX 
of 1872), s. 30— Stat. 14 Geo. III, c. 48— Stat. 
549 Vict., c. 106— Assignment of life policy toa 
stranger without interest in the life insured.—The 
defendant company issued a policy for a term of ten 
years for 25,000, on the 23rd August 1894, on tho 
life of М, the wife of one 4, who was & clerk in the 
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employment of one N Р В, в barrister practising at 
Hyderabad. On the 1st September 1894, M assigned 
the policy to the plaintiff 4, who was the wife 
of NFB. Onthe2nd October 1894 M died. The 
plaintiff as assignee of the policy brought thi 
to recover R25,000 from the defendants. The defen. 
dant (infer alid) contended that the policy had really 
been effected not by М or for her use or benefit 
or on her account, but by the said N F B for his 
own use and benefit, and that he had no interest in 
the life of M, and that therefore the policy was 
void. Held (1) on the evidence that the policy bad 
not been effected by M or for her use and benefit, 
but had been effected by N F B for his own use and 
benefit, and that he had no intercst in the life of M. 
(2) That in India an insurance for a term of years on 
the life of а person in which the insurer hns no 
interest is void as в wagering contract under s. 30 of 
the Contract Act (IX of 1872), and that therefore 
the policy sued on was void. — Quere— Whether an 
assignment of a life policy to a stranger having no 
interest in the life of the insured is void ? ATAMAT 
*. Positive GOVERNMENT SmCURITY LIPR ASSUR- 
АмсЕ Со. . . * LL. R., 23 Bom., 191 


5. — — —— Truth of answers to queries 
of Life Insurance Com; — Warranty— 
Declaration by assured to Medical Examiner of 
Company— Admissibility of evidence to show decla- 
rations not made by assured—Verbal representa- 
tion to Medical Examiner, Effect of.—G. applied to 
the defendant company in Calcutta to insure his life 
for the sum of 810,500, to be secured by five 
different policies. The policies were duly executed 
by the company and delivered to the plaintiff, the 
wife of G, on his behalf. The company's printed 
form of application for insurance and the printed 
form of declarations to the medical examiner of the 
company were signed by G. The agreement of G 
with the company was that the statements and repre- 
sentations contained in his application, together with 
those made to the medical examiner by him, should 
be the basis of the contract between him and the come 

y. He warranted them to be full, complete, and 

е, whether written by his own hand or not, and 
that the warranty was to be a condition precedont to, 
anda consideration for, the policy, which might be 
issued thereon ; and he further agreed that no state- 
ments, representations, or information made or given 
by or to any person soliciting or taking the application 
for the policy, or by or to any other person, should be 
binding on the company, or in any way affect its rights 
unless such statements, representations, or information 
be reduced to writing and presented to the officers 
of the said company at their home office in the city 
of New York on the application. On @’s death, the 
Plaintiff sued the company for the amounts due under 
the policies. The plaintiff admitted that certain 
statements and representations made by G both in 
his applications and declaration to the medical 
examiner were untrue, but urged that it was open 
to her to show (1) that G signed the declaration to the 
medical examiner before it was filled up, and in con- 
sequence was not responsible for the contents of that 
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declaration; (2) that G showed to the medical 
examiner a certain statement drawn up by G of an 
illness he had suffered from for three years, and that 
the knowledge thus acquired by the medical examiner 
must be imputed tothe company. Held, peni 
the decision of the Court below, that the plainti 

was bound by the terms of the contract between @ 
andthe company. That it was not ороп to the plain. 
tiff to show that @ did not state what under his own 
signature he declared to be true, and yet to hold the 
company liable ou the policy brushing aside and 
troating as of no import whatever the statements and 
representations which form the basis of the contract. 
‘That the misstatements and misrepresentations made 
by @ were amply sufficient to warrant the company 
in avoiding the policy. New Уовк Lrym INSURANOR 
Со. v. блмвів .  . ГЫ B., 27 Calo, 593 


2. MARINE INSURANCE. 


в. — — ——- Open cover—Proposal to isene 
policy—Acceptance—Refusal to issue policy in 
terms of open cover.—An open cover to an amount 
stated for insurance on cargo to be shipped for & 
voyage in в ship (afterwards lost on that voyage) was 
given by the agent of the defendant company to the 
owner of the ship in order that he might give it to 
the charterer, and it was а proposal to insure. 
owner transferred the open cover to the plaintiff, who, 
under charter with bim, shipped rice and applied for 
Policies to the amount stated in the open cover. The 
defendanta’ agent then refused to issue any policy on 
the rice so shipped. Held that the open cover, as 
given to the owner, constituted а subsisting proposal 
to insure, and as soon as application for the policy 
under it was made to the defendants agent by the 
shipper, to whom the open cover had been transferred, 
there was a binding contract that а policy should be 
issued in its terms. That the shipper asked for two 

licies did not, under the circumstances, prevent 
Phere being an acceptance, there having a 
refusal to issue any policy. BmvowaN Das e. 


NETHERLANDS INDIA SBa AND Pree INSURANCH 


Company or Barava . L L. В., 16 Calc., 564 
IL. R., 16 L A, 60 
7. ——— Construction of polioy— 


Onus probandi—Ezceptions in policy.—A sued 
B & Co. on в policy of insurance on the ship Alaye, 
from noon of the 24th November 1885 to noon of ite 
24th February 1866, “at and from and to all porta 
and places.” The words “and to all ports and places ” 
were written, the rest being printed. В 4 Co, in 
their written statement ited the policy, but set 
up the following exception: “АП risks or losses 
arising from detention, etc. also from storms and 
gales of wind, or other perils of the sea, while 
touching ог trading on the coast of lel 
Point Palmyras to Ceylon, and within 

between the 18th October and the 15th December 
inclusive, are hereby excepted, which risks or losses 
are to be borne by the assured, and not by the 
assurers, notwithstanding anything to the contrary 
hereinbefore expressed.” Heid, firstly, it lay upon A 

[21 
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to prove that the los did not fall within the excep- 
tion. Held, secondly, that the meaning of the policy 
was that the ship wae to be at liberty to proceed to or 
stay at any port she pleased, but that the insurers 
were not liable for any loss arising from perils of the 
sen in which the three following events were combined : 
first, that she was at the time touching or trading on 
the coast of Coromandel: secondly, that she was аб 
the time within soundings; thirdly, that the lose 
happened between the 16th October and 15th Decem- 
ber. Held, thirdly upon the facts, the loss was within 
the policy, notwithstanding the exception, AGA 
SxUD SADUCK v, JACKARIAH MAHOMED 

[2 Ind. Jur., М. 8., 308 


8. Goods partly in 
bales and partly im cases—Insurance for gross 
amount.—A policy was effected upon a quantity of 
piece-goods, part in bales and part in cases, The 
bales and cuscs were separately enumerated and 
separately valued in the body of the policy, but the 
gross total was made up. Held that the words “ free 
from particular average,” following directly upon the 
gross total, must be taken to apply to the whole 
value of both lots, and not separately to the bales and 
separately to the cases. ВЕЕВООРРО SETTY r. Нсвв- 
MULL RaMOHUND . 2 Hyde, 74 


9. Particular. arer- 
age Тоза Liability of underwriters. In a policy of 
insurance effected in Bombay upon goods shipped 
from Calcutta to Jeddah, two clauses were inserted 
in writing, the rest of the policy being in the 
ordinary English printed form. The first written 
clause in En, lish as follows: “ Warranted free 
of particular average, unless stranded, sunk, or burnt.” 
The second was written on the margin of the р liey 
in the Gujarathi language, and was to the following 
effect: “Insurance upon the goods to be without 
damage. The loss arising from damage is to be on 
the head of the owner of the goods.” Held the 
underwriters of such a policy are linble to the insurer 
for a particular average loss where the vessel in 
which the insured goods are shipped is stranded, 
sunk, ог burnt. ESMAIL г. SHAMJEE Poonsant 

[L L. R, 2 Bom., 550 


10. Notice of claim 
by insured—Action brought before expiration of siz 
months from date of notice—Constructire total 
loss— Meaning of the words “sunk,” “stranded” — 
Where insurers on receiving notice of в clum made 
against them under a policy of insurance distinctly 
repudiate and deny that any claim existe against 
them or that the party serving such notice has 
any right to recover against them, there arises an 
immediate right to sue, and the insured is not 
bound to wait for the expiration of six months before 
taking proceedings to enforce his claim. Where it 
appeared upon evidence that goods on board a ship 
that was wrecked on в voyage from Karachi to 
Bombay, although much damaged by sea-water, were 
neverthless of such merchantable value as to make 
it worth while to send them ou to their port of desti- 
nation,— Held, in an action against the insurers of 
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the goods, that no claim for constructive total loss was 
maintainable. In an action upon a policy «f marine 
insurance the evidence given with respect to the loss 
of the ship was as follows: “The vessel prounded 
near Dwarka, After the vessel struck, the water 
constantly broke right over all, . . . The cargo 
was all under water. The labourers were only able 
to work at chb tide, andat high tide they could only see 
the top of the vesscl’s masts. The vessel 
lay where she stranded seven days, and was then 
raised with casks.” Some of the goods on board were 
insured by a policy which contained the clause “ war- 
ranted free of particular average, unless sunk or 
burnt.” Tt was contended for the plaintiffs that the 
ship had “sunk,” and that the damage to the goods 
was therefore covered by the policy. Held that 
where в vesse] runs aground and lists over, and is i 
consequence covered by the high tile, which causes 
damage to goods on board, it cannot be said that 
she has “sunk” within the meaning of the word 
as used in a policy of insurance, and therefore that а 
claim for particular average cannot be sustained 
under в clause in tho policy—“ warranted free of 
particular average, unless sunk or burnt.” LATHAM 
о. HURRUCKCHAND SOORATRAM 


(LL.B, 4 Bom., 814 


1L — — — — тангае interest 
— Interest or no interest,” effect of these words 
in a policy—Stat. 19 Geo. II, с. 87—Loan on 
* qrung”—Insurance effected after loss of subject» 
matter of insurance—Meaning and effect of the 
words “lost or not lost” in a policy.—Pclicies of 
insurance between natives of India (those, at least, 
which do not e ntain the words *inter«st or no in- 
terest ”) are to be construed in the same way ав such 
instruments have been uniformly construed by the 
general law merchant in Western Europe, eiz, ва 
contracts of indemnity. А certain trade is carried 
оп between native merchants in Western India with 
the costs of Africa and Madagascar by means of 
native vessels which leave the Indian porte carly 
in the year, and afterremaining in the ports of Africa 
and Madagascar for four or five months, leave on the 
return voyage about August or September. This 
trade consiste in shipping goods at the Indian porte, 
to be disposed of at the African and Madagascar 
ports, and purchasing with the proceeds fresh gvode 
to be similarly disposed of in the home ports. To 
enable traders to embark in this venture, it is their 
practice to borrow money of merchants on what is 
termed “avung,” that is, money borrowed ou the 
condition that it is not to be repaid except in ense of 
the safe arrival of the ролів in the home ports on 
the return voyage, in which event the loan Бес, mes 
repayable with interest at a high mte, He/d that, 
having regard to the long-established practice in the 
pert of Bombay of insuring such riske, the interest 
of the lender of such а loan in the goods on board в 
ship on her return’ voyage to India is an insurable 
interest. Semb/e—That an avung loan does not give 
the lender a charge on the goods. Held that a policy 
of marine insurance on goods is not invalid by renson 
of ita having been effected subsequently to the loss 
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of the goods, although the policy does not contain 
the words “lost or not lost.” JIVANJI NOORBHOY v. 
Coommliiapnag . LL, R. 4 Bom., 805 


12, —— — —— Separate insur- 
ance of different species of article.—W here a policy 
has been effected on a gr өв quantity of sugar, the 
fact that that sugar has been described in the margin 
of the pelicy as being in differont lite containing 
different species of sugar, and bring separately priced, 
does not raise any presumption that a separate in- 
surance upon ea-h separate specis of sugar was 
intended by в pelicy-holder. JoosooP e. VARTON 

[1 Hyde, 198 


18. Covering note- 
Concealment of material fact.—On the 16th March 
1897, the plaintiff, who was a shipper of salt, applied 
for and obtained from the defendants’ company in 
Bombay a preliminary covering note for 51 000 
for salt to be shipped by him from Bembay to 
Calcutta, The noto stated that a stamped policy 
in completion hercof would be issued on receipt of 
particulars. The plaintiffs practice was to bring 
salt from his salt works at Uran in native prows 
and to put it on board steamers in Bombay harbour. 
On the 14th April 1897, the plaintiff put 594 bags of 
salt on board в prow for shipment in the British India 
steamer Nairung. The transhipment commenced 
on the 27th April. Forty-nine bags had been 
transhipped, when a storm arose and the prow shipped 
water and sank with the remaining 545 bags on board, 
which were thus whelly lost. Their value was 
24.360. On the 29th April 1897, the plaintiff 
applied to the defendants? company for a policy and 
paid the premium, and on the 30th April а policy 
of insurance was issued tohim, It was “an insurance 
(lost or not lost) at and from Bombay to Calcutta 
зро any kind of gods and merchandise and freight 
of or on the ship or vessel called the Nairung. 
including all risk of craft and boat to or from the 
ship or vessel.” Upon this policy the plaintiff sued to 
recover the value of the lost salt, eiz, 84,360. 
The defendants pleaded that tho covering note of 
15th March 1897 did not establish a completed 
agreement for the insurance of the salt ; and as tothe 
policy they pleaded that it was void, inasmnch as the 
loss had occasioned at the time of issue, and that the 
plaintiff had concealed the fact from them. The 
plaintiff alleged that information of the loss was given 
оп the 27th April, when the policy was applied for, 
and he further contended that in any event the 
defendants were liable, inasmuch as the covering note 
of 15th March 1897 was в complete and final 
contract bin Нах upon the defendants, whatever 
events may subsequently happen. Held, affirming 
Canoy, J., that the plaintiff was not entitled to 
recover. Kasam Hast MiTHA ©. BRITISH AND 
FOREIGN MARINE INSURANCE CO. 

[L L. R., 93 Bom, 787 


14. Evidence of loss—Jettison. 
—Protest of nacoda.—In an action on в policy of 
insurance to recover the value of в portion of the 
goods insured lost by jettison, the protest of the 
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nacoda and the Custom House vouchers showing 
that on the return of the ship to her port of 
sailing (being driven back by stress of weather) 
the go ds alleged to have been lost were not on 
board her, are not suicient as even primd facie proof 
of the loss, RAMABHAI GIRDARBHAI v. Азл AKBAR 
Каван. . . lBom,6 


15.— — —— Evidence of average 1 
Usage of Mangrole— Certificate nf mahojans.—In 
the case of a native policy of insurance expressed to 
be “according to the usage of Mangrole,” the certi- 
ficate of the mahajans at the port of distress or sale, 
if accompanied by the manif. st of the shipment and 
the account sales, is to be held sufficient evidence of 
an average loss and of the amount of such loss, 
though the underwriter may answer а claim supported 
on such evidence by showing fraud on the part of 
the shippers, the master of the vesscl, or the maha- 

‘An alleged usage that the mahajans’ certificate 
ів deemed to be conclusive evidence against the under- 
writer without production of manifest and account 
sales, and that on proof of the cortificate alone and 
of the policy the owner is entitled to recover his 
average loss, cannot be upheld, such not being a rea- 
sonable usage, RANSORDASS BHOGILAL v, KESRI- 
SING MOHANLAL 1 Bom, 229 


16. — — Repairs to ship—Deduction 
of one-third new for old, It appeared on evidence 
that a ship was not by the repairs done to her put ina 
better condition than she had been in before sustain- 
ing the damage which constituted the partial loss, 
Held that the rule, by which a deduction of one- 
third new for old is calculated in favour of the in- 
surers who pay for the repairs, did not apply. SBE- 
DICH GHOSAULr. APCAR . . Bourke, 


On appeal in same caso,—Held the rule allowing 
one-third “new for old” in cascs of insurances on 
ships is not infexible; thercfore, where the ship 
insured was not worth repairing, and was not in fact 
repaired, it was held that one-third “new for old” 
ought not to bo allowed. Aroar v. HOWAR Bre 
0 Ind, Jur, N. В. 287 
17. —_—— Unseaworthiness of ship— 
Liability of inswrer—An insurer relying on the 
certificate of а competent surveyor that the ship is 
seaworthy is entitled to recover, in the event of tho 
ship’s loss, notwithstanding it be shown that she was 
uoseaworthy at the time the policy attached. Hos- 
SAIN IBRAHIM BIN JOHUR v. Мотту LOLL 
5: 2 Hyde, 107 
18. ——__________ Tim poliey— 
Warranty of seaworthiness—Implied warranty. — 
‘The warranty of seaworthinoss in а time policy at the 
commencement of the risk is not в continuing obli- 
gation cast upon the assured while the risk is run- 
ning. So held by the Judicial Committee . affirming 
the judgment of the Supreme Court at Calcutta) 
in an action brought for в total lces, by stranding, 
within the time of the running of the policy, after 
leaving an intermediate port, the defence being that 
at the time of the loss the vessel was unseaworthy by 
reason of an insufficient crew, she having sailod from 
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2. MARINE INSURANCE—continwed. 
the intermediate port without sufficient hands to 
work the vessel, although she had a sufficient crew at 
the time she started for the voyage,  Semble—Thero 
is no implied warranty of scaworthiness in a time 


policy, JENKINS r. HEvCoCk 
[5 Moore's I. A., 861 
19. Goods overyalued— Reason 


for overraluation failing—Liability of under- 

iters.—Where, in а valued policy of insurance, the 
goods insured were valued at an amount greatly in 
excess of their real value, which amount was intended 
to include the amount in which the insured was 
liable to Government on account of bonds executed 
by Мур in respect of the goods insured, and after low 
of the goods Government elected not to enforce the 
bonds,— Held that the underwriters were entitled to 
be subrogated in the amount of the bonds, and 
were liable to the insured only for tho real value of 
the gcodstozether with a fair profit. HARIDAS PUR- 
SHOTAM ©. GAMBLE $ 5 . 18 Bom., 23 


. -— Abandonment—Notice of 
abandonment.—Where an insurance office is sued on 
a constructive total loss, there must be а distinct and 
decided abandonment of all right on the part of 
the insured, The notice of abandonment should be 
immediate. The question always is whether the 
delay in giving notice is reasonable, with reference 
to the particular circumstances and the owner's means 
of ascertaining the position of the ship; where the 
suit is for a total loss, the judgment may beas for an 


average loss, SEEDIOK GHOOBAL 0. APCAR 
[Bourke, О, C., 801 
2L — Abandonment of 


ship and cargo—Sale—Right of purchaser.—The 
ship Maharanee was wrecked and abandoned with 
her cargo to the underwriters. Nine cases, part of 
the cargo which with two others were separately 
insured, were recovered in good condition from the 
wreck. Of this all parties had notice. The wreck 
and cargo were subsequently sold by the ship's 
agents, who were also agents for the underwriters, 
for the benefit of all concerned, the cargo being 
described generally. Held that the nine cases did 
not pass to the purchaser at the sale, as they could 
not be legally abandoned; and on tho facts that 
the defendants were not liable as having induced 
the plaintiff to believe that they intended to sell moro 
than what was ceded to the underwriters by the 
abandonment, MITCHELL ғ. GLADSTONE 
T Ind. Jur, N. 8., 406 
22, — — — Constructive total loss. — 
In a suit on a policy of insurance as for a total 
loss. where goods were shipped for the voyage from 
Surat to Kurrachee, and the vessel having sprung 
a leak was forced to put into Dwarka, at which 
place the goods (with exception of some iron thrown 
overboard during the voyaye) were landed and расой 
іп в warehouse, from which а portion (some castor 
oil and jagari) was carried off by robbers; and the 
residue of the cargo, consisting principally of cotton 
secda which were dried and cleaned, was sold ; and the 
proceeds, after deducting freight expenses, remained 
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in the hands of mahajans, to be paid to wl 
might be entitled to them,—Held, first, that the 
loss by robbers, although not expressly mentioned 
in the policy, was one of the perils insured against ; 
second, that the Judge below being erroneously 
of opinion that when the goods were once landed 
damaged there was nothing to do but to sell every- 
thing for the benefit of underwriters, and having 
consequently recorded no finding on the mat 
question whether the whole or any part of the cargo 
was practicallly capable of being sent in a marketable 
state to the port of destination, the suit must be 
remanded, in order that the Judge might dotermine 
whether there was в constructive total loss which 
entitled the plaintiffs to abandon; and if not, that 
he might award such a proportion of the value of 
the iron and of the jagari and oil which were actually 
lost, and of the amount of the deterioration in the 
cotton sceds and other articles, as the sum insured 
by the defendant bore to the whole sum, taking 
into account also in that case what proportion the 
sum insured bore to the e roe я 
v. ADAM 
DwARKADAS LALUBHAI "Bom, A C, 1 


98. Value of ship 
when repaired.—In a suit to recover the amount of 
insurance оп a ship which had been abandoned on an 
allezed constructive total loss, it appeared that the 
ship had sustained severe injury from foul weather, 
but that her value, after being repaired, would 
‘exceed the cost of repairing her by about 8,000 dollars. 
Held therefore that there was not a constructive 
total loss, and that, in order to establish а construc- 
tive total loss, there must have been в threatened 
destruction, or absolute temporary privation, of the 
insurers ownership, or an alienation it his property in 

ing insured. GAHAN e. Оа 

the thing insured. Bourke, О. C., 17: Сог, 149 
constructive total loss in MACKINNON v. 
vais P . . Bourke, О. С., 228 
_ — Notice 4, aban- 
LA cargo, consisting of railway sleepers, 
a a by the plaintiffs in the ship Heimdhal 
from Geography Bay to Calcutta, and expressed in 
the policy to be warranted from all risks, except total 
low." [n proceeding up the river Hooghly, in charge 
of a pilot, on tho 30th April, the vessel grounded on 
the Rungafulla Sand, heeled over, and lay imbedded 
inthesand. Endeavour were made unsuccessfully to 
get her off. On 5th May, Lloyd's surveyor inspected 
the vessel, and reported that, considering her position, 
the state of the tide at that season, and the expense 
of getting her off, it was unadvisable to go to further 
exponse in doing s; and that the cost of repairs 
would, in all probability, amount to much more than 
the value of the ship when repaired. Some of the 
sleepers had been then jettisoned, and the surveyor re- 
‘commended that the vessel and cargo should be aban- 
doned and sold by public auction to the highest bidder, 

‘Attempts were made, but unsuccessfully, to get some 
the cargo off, and the sleepers were of such a quality 
that they would not float, The consignees accordingly 
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caused tho ship and cargo to be sold by public auction 
in Calcutta on 12th May. Хо notice of abandonment: 
was given. The sleepers realized the sum of #450. 
The purchaser hired boats and began unloading the 
ship ; he unloaded 78 sleepers in all. On 14th May 
the ship floated off and came up the river, with the 
rest of the cargo, in safety, proving not to be во much 
damaged as was supposed. In an action on the 
policy of insurance,— Held that there was not auch & 
total loss of the cargo as entitled the plaintiffs to 
over as for & total loss without giving notice of 
abandonment. Held, on appeal, per Puzar and 
Масрнвнвон, JJ.— The plaintiffs failed to prove any 
necessity for the sale of the ship, or that it was im- 
practicable to convey the sleepers, or a material por- 
tion of them, to their destination. But if the insured 
were legally justified in abandoning and claiming as 
for a total loss, notice of abandonment ought to have 
been given. The condition and behaviour of the ship 
when she got off the shoal should be looked at as indi- 
cating her real state and strength while she was on it. 
Per PAUL, J.— Considering upon the evidence of the 
circumstances at the time of the sale that the ship 
was not worth repairing, and that she was expected to 
sink at any time, the sale of her was justifiable. The 
sale of the cargo was also justifiable ; it could not have 
been carried, in а mercantile sense, on shore, much less 
to Ив destination. The sale caused в total loss, and 
there was no need for notice of abandonment. EAST 
Inpian RAILWAY COMPANY v. AUSTRALASIAN 
INSURANCE COMPANY . 6 B. L. R., 218 


S. С. оп аррар. © 1 B. L. Rọ, 847 


INSURANCE COMPANY. 
—  — —— Liability of, to pay license tax. 


See CALCUTTA MUNICIPAL CONSOLIDATION 
Аст, в.87 . L L. R., 22 Cale, 581 


INTENTION. 
See CASES UNDER CRIMINAL TRESPASS. 
- Absence of— 
See CASES UNDER CULPABLE HOMICIDE. 
See CASES UNDER MURDER. 
Dishonest— 
See CASES UNDER FORGERY, . - 
See CASES UNDER THEFT. 
- ———— of joint or several ownership. 


See Cass UNDER HrNDU Law—Jorwr 
FAMILY—PRESUMPTION AND ONUS OP 
Рвоов as то JOINT FAMILY. 

See CASES UNDER Hinpv LAWw—PARTI- 
TION— REQUISITES FOR PARTITION. 


to evade Btamp laws. 


See DECLARATORY DECREE, SUIT FOR— 
DECLARATION OP TITLE. 

. L. R., 1 Маа, 40 

L. R., 3 Bom, 230 
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See Stamp Аст, 1862, 8. 17. 
[3 B. L. R., A. C., 329 
3 Bo 


m., О. C., 158 
18 W. R., 102 
See STAMP Аст, 1809, вз, 24, 29. 

[24 W. R., Cr, 1 
6 Mad, Ap, 5 

See STAMP AOT, 1879, 88. 37, 61, 63, 67. 
[L L. R., 8 Calc., 259 
I. L. R., 7 Mad., 537 
L L. В. 12 Mad., 231 


L L. R., 23 Mad, 155 


to get innocent person punished. 


See STOLEN PROPERTY—OFFPENCES RE- 
LATING TO . L LR, 1 All, 379 


INTENTION OF PARTIES. 


See ESTOPPEL—ESTOPPEL ву CONDUCT. 
[4 B. L. R, P. C., 16 
IL. R., 18 Calo., 34 
L. R. 18 I Å., 9 
See CASES UNDER EVIDENCE Равот EVI- 
DENCE—EXYLAINING WRITTEN INSTRU- 

MENTS AND INTENTION OP PARTIES, 

See GRANT—RESUMPTION OR REVOCATION 
orGnawrs . I. L. R., 10 Calc., 938 
See Нтхри LAw—Jorz. Рамих Роза 
OP ALIENATION BY MEMBERS—MANA- 
om . . LL. R, 18 Bom, 681 


See MoRTGAGE— FORM ор MORTGAGES, 


I. L. R., 22 All, 149 


See MORTGAGE—SALE oF MORTGAGED 
PROPERTY—PURCHASERS. 


С. 
4 C. W. N., 769 


See REGISTRATION Аст, 1877. 8. 49 (1804, 

8.13) . . 1B.L. В, A. C., 37 

[25 W. R., 376 

See VENDOR AND PURCHASER— COMPLE- 
TION ОР ТПАХВЕЕН, 

LI. L. R., 22 Calc., 179 

L L. R., 27 Calo., T 

2 C. W. N., 207 
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—————- Intention as to future action, 
expressed between parties, not amounting 
to a contract — Ezpressed intention to make par- 
ticulur perun ап heir— Effect im succession of 
reversionary heirs,—A mutual expressi n of intention 
between parties caused expectation on either side that 
the intention would be carried out, but no contract was 
made. А childicss person, since deceased, expressed to 
the father of the minor sou of his sister his intention 
to make the hoy his heir. and that, if he, the intend- 
ing doner, should have children of his own, he would 
give the boy share of his property. The futher 
assented and made over charge ef the boy. T 
widows and mother of the deceased, taking hi 
for their lives, admitted the boy to joint poss 


ion 
with them, and, on being sued by the reversioners 
of the family estate expectant upon their deaths, 
defended, as co-defendants with the boy, on the 
ground that they had, in obedience to the known 
wishes of the decensed, recoznized the boy as huir to 


him. Held that the reversiouers could only be deprived 
of the inheritance after the death of the widows, 
who could not transfer any estate to last beyond 
their own lives, by the act of the deceased in contract- 
ing with the futher of the boy to make the boy the 
heir, if such contract had been made. And that the 
substantial question was whether the representations 
made between the two had amounted to в contract to 
that effect. On evidence wholly oral, it was found 
that no such contract had been made, Only enough 
had been said between the two to give rise to the ex- 
tation on either side that the boy would, the then 
tended course being followed, get the inheritance. 
Nagar Das v. RaMANUJ DAYAL 


(LL. В. 20 ALL, 200 

Lata NARAIN Das v. Lata RAMANUJ DAYAL 
[3 C. W. N., 193 
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See CONTRIBUTION, SUIT FOR—INTEREST. 
[10 B. L. R., 352, 353 note 
See CASES UNDER COSTS—INTEREST ON 
Cosrs. 
See Савез UNDER Нікоо Law—Usvny. 


See CASES UNDER MAHOMEDAN Law— 
Usury. 


See CASES UNDER MORTGAGE—ACCOUNTS. 


Payment of— 

See Cases UNDER LIMITATION ACT, 1877, 
8. 20 (1871, в. 21). 

Receipt of, in advance. 

See PRINCIPAL AND SURETY—DISCHARGR 
or Soner >.. 8 B, L, Ru, 901 

(15 B. L. R., 381, 338 note 

L L. R., 6 Calc., 241 

Stipulation for, at high rate. 

See CASES UNDER CONTRACT—ÅLTER- 
ATION OF CONTRACTS—ALTERATION BY 
Сотвт. 


1. MISCELLANEOUS CASES. 


1 Accounts—Suit for balance of 
accounts—Absence of contract for interest.—In a 
suit relating to balance of accounts, probabilities are 
not sufficient to support a decree for interest in the 
absence of a contract for interest. Joy NABAIN 


Buvecur о. Kasaze Сножрьх . 16 W. Bu, 148 
a M — Execution of 
decree.— Where, in the course of executing a decree, 


acconnte, in which interest was entered and charged, 
h.d from time to time been filed in Court, and no 
objection had been taken thereto by the juigment- 
debtor from 1870 up to 1880, — He/4 that it was too 
late to object to interest being allowed, and that the 
High Court would not interfere to alter the rate 
where it appeared that the District Judge had found 
that the rate ruling in the district was 12 per cent, 
and had allowed that rate accordingly. GOPAL SAHU 
Dro v. Jornau TzwazY . LL. E., 7 Calc, 620 
B, 402 
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INTEREST —continued. 
1. MISCELLANEOUS CASES—continued. 
8. Arrears of rent—Act X of 
1859, г. 20— Direction of Court.—The enactment 
of s. 30 of Act X of 1859, that arrears of rent, 
unless otherwise provided by written agreement, shall 
be liable to interest at 12 per cent. per annum, 
docs not make it imperative on the Court to award 
interest in a decree for arrears of rent, but the 
Court has a discretion in awarding interest in such a 
case, In an ordinary suit for rent, the question 
whether the rent is fixed or variable is not involved. 
BackwrrH v. Кленто JkEBUN BUCKSHER 
[Marsh., 278 : 2 Hay, 286 


CmowpHRY е. MYNUDDERN 
. . . 1W.R, 154 


БЕ —— Prolongation of 
rent suit by tenant—In a suit for seven уем 
arrears of rent № appeared that the plaintiff had 
previously sued and been nonsuited, and that the 
tenant had protracted the proceedings. Held that 
the Court ought to award interest on the arrears. 
RaxiEEBUN Boss v. Титеоова DOSSER 

[Marsh., 396: 2 Hay, 449 


5. Withholding 
rente.— Where rents are withheld, interest may be 
given, whether it is provided fur in the pottuh or not. 


КАВНЕВМАТН Roy 
Сножрнву 


Lata Sago SAHAY SINGH r. KUMMOBUNISSA 
Boum . . . . ЗМ, В, Act X, 68 
в. Bengal Act VI of 


1862—Discretion of Court—Bengal Act VI of 
1803 did uot alter or affect the discretionary power of 
the Court to award interest or costs in а decree for 
arrears of rent, BissowATH Des т. Hunko PEB- 
sup Cuowpaey . . — 9 W. R, Act X, 88 


(к Agreed instal- 
ments of rent,— Interest, may be decreed with arrears 
of rent, but it should not be decreed upon instalments 
of rent as from dates during the currency of the year, 
unless the parties had agreed that the rent should 
be paid by instalments at those dates. BHARUTH 
CHUNDER Вох v. BEPIN ВЕНАВЕЕ CHUCKERBUTTY 
[9 W. R., 405 


LL  —À  Pendeney of suit 
for enhancement, —While a suit for enhancement of 
Tent is pending, defendant is not liable for interest, 
inasmuch as his rent is undetermined ; but after the 
rent ie determined, he is liable to interest for all 
arrears from, and for all instalments after, that date. 
RAJMOHUN NEOGEE v. ANUND CHUNDER CHOW- 
DHRY 2 B è 10 W. R., 166 


— —— Discretion of 
Court.—It is in the discretion of the Court to allow 
interest on arrears of rent, SATTYANAND GHOSAL v. 
ZAHIR ŠIKDAR . 6 B, L. В. Ap, 119 


RADHIKA PROSUNKO CHUNDER о. URJOON Ma- 
IEEE > . . . o. 20 W. R, 198 


10. — —  — — —— Enhancement of 
rent.—In a suit in which a decree is given for arrears 
of rent at an enhanced rate, interest is to be allowed 
not only from the date of the decree, but from the 
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1. MISCELLANEOUS CASES—continued. 
time the rent became duc, — AHSANOOLLAH v. КАЈВЕ 


Артавооррнкм . +» L L.R.,4 Calo. 594 
[8 C. L. R., 882 

n Discretion of 
Court.—Every arrear of rent, unless it is otherwise 


provided by an agreement in writing, is liable to 
bear interest at 12 per cent. from the time when it, or 
cach instalment of it, became due. The discretion 
which a Court has to refuse interest can only be exer- 
ciscd upon very clear grounds, The mere non- 
enforcement by a landlord, even for a series of years, 
of his right to interest upon arrears of rent does not 
amount to a waiver of such right. JoHooORY LALL v. 
Вошав Law —. I L. R., 5 Calc., 108 

[4 C. L. R., 840 


19. — Waiver—Omis- 
sion to claim rent for some years at the stipulated 
rate, whether amounts to a watver.—The mero omis- 
sion to claim interest for some years from а tenant at 
the rate stipulated in the lease does not amount toa 
waiver of the landlord’s right to claim interest at 
such rate. Johoory Lall v. Bullab Lall, I. L. By 
5 Cale., 102, followed. SHYAMA CHARAN MANDAL 
v. Heras Молан L L. R., 26 Calc., 160 


. Bengal Act VIII 
of 1869, s. 21 — Rate of interest.—Under Bengal Act 
VIII of 1869, в. 21, it is discretionary with the 
Judge to give interest at 12 per cent.; he is not 
obliged to award interest to that extent. DHIRAJ 
Maura CHAND v. DEBKUMARI DEBI 

[7 В. L. В., Ap, 38 


14, — ~ Bengal Act 
VILI of 1869, s. 21—Discretion of Couri.—In suita 
for arrears of rent, a Court of Justice is not bound in 
every instance to award interest at 12 per cent., the 
rate spccified in Bengal Act VIII of 1869, в. 21, 
but has discretion either to disallow interest alto- 
gether, or to reduco the rate according to the circum- 
Stances of each case. Where a plaintiff sought to 
recover more than what was actually due, and it did 
not appear that defendant would have refused pay- 
ment if the sum actually due had been demanded, the 
Court reduced the rate of interest to 6 per cent. 
Fusorasvn c. ARHLUFOONNIseA . 26 W. Ro 468 


15. Erroneous dis- 
missal of swit by lower Appellate Court after 
admission of sum due.—A suit for arrears of rent at 
enhanced rates where plaintiff faile to adduce sufi- 
cient evidence to support his claim for enhancement 
should not be dismissed altogether if defendant 
admits a certain sum to be due for the years in ques- 
tion, but should be decreed to the extent of the admis- 
sion. In such a case where the first Court bad 
decreed rent at the rates admitted with some enhance- 
ment, and the lower Appellate Court, seeing no 
gr-unds for enhancement, dismissed the suit, the High 
Court granted the amount admitted with interest 
from the date of the first Court’s decree,  AXASH- 
Burry Koors о, Нвввл RAM MUNDUR 

(94 W. R., 82 


1. MISCELLANEOUS CASES—continued. 

16. Bengal Act РПІ 
of 1869, s. 21.—Where a pottah stipulates that, in 
case of default of punctual payment of rent, all 
arrears shall bear the customary and legal interest, 12 

T cent, per annum will be allowed in analogy to 

engal Act VIII of 1869, в. 21. Амомоо Монох 
"Рев Вох v. Muppux Монох Mozoompar 

[1 C. L. R., 147 


17. Mesne profits— 
Interest—Rent in kind.—Where rents were collected 
in kind instead of in money, and the Judge, in award- 
ing mesne profits, allowed в much larger rate of 
interest than was usually allowed on rents paid in 
money,—Held that he was wrong in so doing. № 
difference in that respect should be made between 
rents paid in kind and those paid in money. Rar- 
1801 Dast e. BONOMALI Спанах MATTI 

О В. L. R, 8. N., 14: 10 W, R., 209 


18, —— Васе of pay- 
ment of rent— Office of landlord—Bengal Tenancy 
Act, г. 67.— Where defendants, residents of Calcutta, 
held в village in Midnapur under the plaintiff who 
had no office there for collecting rent, and the tenants 
refused to continue paying the rent at the plaintiff 
residence at Burdwan, but offered to pay it at 
Calcutta which was not agreed to by tho plaintiff who 
did not appoint any convenient place for payment 
and the rent got into arrears,— Held that the defen- 
dants were bound to pay the rent notwithstanding the 
plaintiff had no village office, and did not appoint 
в convenient place for payment. In absence of any 
agreement, the defendants were bound to go to the 
land lord and pay there rent asit fell due. Rent falling 
into arrears under the above circumstances was linble 
to interest under s. 67 of the Bengal Tenancy Act. 
Fax LAL GOSWAMI v. BONNERJI 

[4 C. W. N., 324 


що Bight to interest: 
—In March 1884 the rent payable by an occupancy- 
tenant was fixed by the Settlement Officer under в. 72 
of the N.-W. P. Land Revenue Act (XIX of 1873). 
In 1885 the landholder brought a suit to recover 
from the tenant arrears of rent at the rate so fixed 
for в period antecedent to the Settlement Officer's 
order as well as for the period subsequent thercto. 
The lower Appellate Court dismissed the claim for 
rent prior to 1st July 1884, and decreed such as was 
due subsequently to that date, but without interest. 
Held, upholding the decision as to the rent, that the 
Jaintiff was entitled to interest at 1 per cent. on 
е sum decreed from the date of the institution of 

the suit. RADHA PRASAD SINGH e. JUGAL Das 
[L L. R, 9 All, 185 


30. — —— —- — — — N-W. P. Rent 
Act (XII of 1881), в. 84, cl. (a)—Contract Act 
(IX of 1872), а. 73—Lialilify of defaulting 
thikadar to pay interest.— The non-application of 
cl. (a) of s. 34 of Act XII of 1881 to a thikadar docs 
not exempt the thikadar from his liability under s. 73 
of Act IX of 1872. Hence whore a thikadar makes 
default in payment of his rent, ho is liable to bo 
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INTEREST—continwed.  « 
1. MISCELLANEOUS CASES—continued. 


charged with interest on the sums due up to the date 
of payment. GHANSHIAM SINGH о, DAULAT SINGH 
L. R., 18 АП, 240 
21. ___ Bengal Tenancy 
Act (VITI of 1885), аз. 67 and 178 — Rate of in- 
terest specified in kabuliat—Sale for arrears of 
rent of right of defaulting tenant who has held 
orer—Purchaser of tenure, Rights of.—In execution 
of в decree for arrears of rent against a tenant whose 
term under а kabuliat had expired, but who had 
held over, the plaintiff put up the tenure for sale, 
and the defendant purchased it, The plaintiff after- 
wards sued the defendant for intorest at the rate 
and according to the instalments specified in the 
kabuliat, Held, reversing the decision of the Sub- 
ordinate Judge, that the defendant was liable only 
for interest at the rate specified in s 67 of the 
Bengal Tenancy Act. Ishan Chunder Chowdhary 
у. Chunder Kant Roy, 18 С. L. R., 55, distinguished. 
Азам е, SATIS CHANDRA CHATURDAURIN 
[L L. R., 24 Calc., 87 
92 --— ____ Bengal Tenancy 
Act (VIII of 1885), as. 67, 178—Tenant holding 
orer.—A tenant executed а kabuliat before the pass- 
ing of the Bengal Tenancy Act for a period of nine 
years and agrced to pay interest at 75 per cent. per 
annum on arrears of rent due from him; the term 
of the lease expired after the Bengal Tenancy Act 
came into force, and after the expiration of the term 
the tenant continued to hold over without any fresh 
kabuliat or settlement. Held that the landlord 
was not entitled to recover interest as stipulated in 
the kabuliat, but he was only entitled to interest at 
the rate of 12 per cent, per annum as provided in 
&.67 of the Act. Kishore Lal Day v. Administrator 
General of Bengal, 2 С. №. М, 808, and Alim v. 
Satis Chandra Chaturdhurin, I. L. R., 24 Cale., 87, 
referred to, Ам MAHMUD PRAMANICK о, BHAGABATI 
DEBYA CHOWDHURANI . . 20. W. N. 585 


23. Bengal Tenancy 
Act (VIII of 1885), se. 67, 178, sub-e. 3, cl. (h), 
and 179—Contract to pay interest at higher rate 
than allowed by s. 67 of the Act.—A contract by а 
tenant holding under a permanent mokurari lease to 
pay interest on the arrears of rent at а higher rate 
than 12 per cent. per annum is not enforceable 
in law. Basanta KUMAR Кот CHOWDHRY e. PRO- 
MOTHA NATH BHUTTACHARJEE 

[L L. R., 26 Calc., 130 

BasvwrA Cooxag Roy CHowDHRI r. Вакво 

Моман . . Я è . ЗС. W. М. 37 


94, — — — Bengal Tenancy 
Act (VILI of 1885), ss. 67, 178— Suit. for arrea: 
Of rent and interest at an ezorbitant rate— Rule 
relating to hard and unconscionable bargain— 
Liability of a purchaser of a tenure at a sale for 
arrears of rent to pay interest—A stipulation for 
the payment of interest at an unusual and an eror- 
bitant rate cannot be supposed to be an incident of 
tenancy which would attach to it even after a sale 
for arrears of rent, In exccution of а decree for 
rent against а tenant who held under  kabuliat, 
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dated March 1880, the plaintiff put up the tenure 
for sale and the defendant purchased it on the 
20th November 1891. Subsequently, в suit for rent 
with interest at 226 per cent. per annum, specified in 
the kabuliat exceuted by tho former tenant, was 
brought by the plaintiff against the defendant. 
The defence was that the plaintiff was not entitled 
to interest at such a high rate. Held that the 
plaintiff was not entitled to recover interest at the 
Tate claimed, it being an exorbitant one and not 
an ordinary incident of a tenancy. Held also that 
in such а case the rule relating to hard and uncon- 
scionable bargaius should apply—Kamini Sundari 
Chaodhrani v. Kaliprosunno Ghose, I. L. В» 12 
Calo., 225: L. Ry 12 I. A., 215—and the plaintiff 
would be entitled to interest at 12 per cent. per annum, 
being the ordinary rate of interest for arrears of rent. 
Per Raurtnt, J.—By the sale of an ordinary гају 
tenancy for arrears of rent, a new contract is created 
between the auction-purchaser and the landlord at 
the dato of the sale; therefore, in a case where the 
tenure was sold after the Bengal Tenancy Act саше 
into operation, and a suit was brought by the land- 
lord for rent with interest against the auction-purcha- 
ser, the provisions of s. 67, read with s. 178, sub-s. (3), 
el. Qa of the Bengal Tenancy Act, would apply. 
KALI Narn SEN v. Teartoxnya NATH Roy 

[L L. R, 26 Calc., 315 


25. Right to interest 
on rent from transferee—Oudh Rent Act (XXII 
[4 1886), г. 141.—Under the Oudh Land Revenue 

ct, 1876, вв. 121, 123, the shares of defaulting 
under-proprietors were transferred to. three of them 
who offered to pay. In a suit brought by the superior 
proprietor, the talukhdar, in whose estate the mehal 
was comprised, against the whole body of under-pro- 
prietors for arrears of rent accrued while the term of 
tho above transfer was running, interest was also 
claimed. Held as to the interest that under-pro- 
prietors were not tenants within the meaning of the 
Oudh Rent Act, 1886, s. 141, providing for payment 
of interest on rents due from tenants. MUHAMMAD 
MBENDI Аы KHAN v. MUHAMMAD YASIN KHAN. 

[L L. R., 26 Calc., 528 


96, — — — — — — — Bengal Tenancy 
Act (VIII of 1885), ss. 67, 178, 179— Contract. 
aa to interest, -S. 179 of the Bengal Tenancy Act 
controls в. 178 ; во а darpatni talukh created, after 
the Act came into force, by в permanent tenure- 
holder in a permanently-scttled area comes within the 
scope ofs. 179, and is notaffected by the provisions 
of в. 178 (А) regarding interest. ATULYA CHURN 
Boss о. То181 DasSazkag . ЗС. W. М. 548 


-- Award—Power of Court to 
give interest.—A Court has no discretion to deal 
judicially with the merits of в case determined by 
arbitrators, but is bound to pass judgment according 
to their award. Accordingly, it caunot decree inter- 
est which the arbitrators have not awarded. Моном 
Lat SHAHA v. JOY NARAIN SHAHA CHOWDHRY 

[23 W. R., 105 


97. 
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Bill of exchange— Ded: - 
of interest as discount from bill of ezchange—In- 
terest according to rules published by loan сот" 
pany.— It is not illegal to deduct interest in tbe shape 
of discount from the amount advanced on a bill of 
exchange, if such deduction be made with the fall 
knowledge and consent of the borrower, and under 
such circumstances as would not lead to the infer- 
ence that unfair advantage was taken of the position 
of the borrower. The fact that a loan company, 
registered under tho provisious of Act X of 1806, 
has published and caused to be registered rules re- 
garding the paymont of interest on loans, does not 
bind a borrower to pay the interest as required by 
those rules unless he has contracted to do во, TrP- 
PERAH LOAN OFFICE v. GOUR CHUNDER BARMAN 

[2 C. L. R., 940 


29. ———— Bond—Construction of bond— 
Calculation of interest.—On the adjustment of an 
account of the principal and interest duc on a bond, 
a kararnamah or deed of agreement was entered into 
by the partics, in which, besides the original sum, a 
further sum for interest accrued thercon was declared 
due and agreed to be paid off by instalments before a. 
given time. Payments were made at irregular pe- 
тіойз, which payments the bond-holder claimed to ap- 
propriate to keeping down the interest upon tho whole 
sum composed of both the original principal sum as 
well as the sum mentioned in the kararnamah as ac- 
crued thereon for interest. Held, upon the construc- 
tion of the instrument, that the principal sum alono 
carried interest, and that all payments made in pur- 
suance of the stipulations were to be applied in the 
first instance to satisfy such interest, the excess of 
the payments only being appropriated towards the 
liquidation of the principal sum duc. Вамохровв 
MOOKERJEA е. OMEISH CHUNDER RAB 

[6 Moore's I. А., 289 

80. Ражев on 
bond —Mode of calculating interest.—Where pay- 
ment was made upon a bond, the amount paid being 
less than the interest due,—He/d the payment 
ought to go to reduce the amount of interest due, and 
the creditor in в suit upon the bond was entitled to a 
decree for the principal and balance of interest up to 
date of decree, LUCHMESWAR SINGH с, LUTP Ам 
Kuan . . . 8B.L.R, P. C, 110 


. — — Compound interest — Interest 
per mensem.—Intercst at the rate of one per cent. per 
mensem, to be calculated at the end of cach yenr, does 
not mean compound interest, so asto admit of interest 
being charged upon the note, but interest calculated 
per mensem, but payable per annum. RAJUNDSR 
Naram RAE с. BAI GOVIND SINGH 

[3 Moore's I. A., 253 


— — ——— —— Decree of Privy 
Council, Construction of Order пипс pro tunc.— 
On a question of construction of an ordor of Her 
Majesty in Council, the words “ the plaintiff is to have 
judgment for his moiety with interest at tho full legal 
Tate, and the costs of the proceedings in the Court be- 
low,” were held as intended to give the plaintiff the 
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moiety claimed by him of the sum which he alleged 


to be due for principal and arrears of interest «at 12 
per ccnt.) equal to th: principal upon a certain karar- 
namah and bond, and to allow the intercst from the 
date of the institution of the suit up to realization. 
Heid, further, that in the account taken by the ap- 
the foundation for his proceedin 
not warranted in makiny а res! 
of the order of the Principal Sudder Ameen 
the suit, and ussuming that interest should run upon 
the c.nsolidated sum from that date ; as in the absence 
of special directions it could not be presumed that the 
Appellate Court intended to make an order nune pro 
tune which would give compound interest from the 
date of the decree of the Court of first instance, 
GOPEB KISSEN GOSSAMEE ©. BRINDABUN CHUNDER 


Smcak. . . Ө W. R., P. C., 41 
38. —————— — —— -. -- Illegal contract. 
—Sonthal Pergunnahs Settlement Regulation 


(IIL of 1872), s. 6—Sonthal Регдитнийз Justice 
Regulation (V of 1893), s. 24 — Unlawful” cone 
sideration, Meaning of.— There is no law or regulation 
laying down that au agreement between any two роге 
tons living in the Sonthal Perzunnahs to pay com- 
pound interest upon the amount borrowed is * unlaw- 
ful” within the meaning of s 23 of the Contract 
‘Act. All that the law provides is that compound in- 
terest will not be decreed by any Court. Referring 
to the Sonthal Regulations, s. 6 of Regulation 111 of 
187: and s. 24 of Regulation V of 18:3, it was held in 
respect of an agreement to pay interest on an am unt 
composed partly of the principal and interest due on 
a former debt that such agreement 

в. 24 of the Contract Act, aud that the obligee may 
recover such sums of money ae he is entitled in law to 
recover, notwithstanding that part of the consideration 
is compound interest. SHAMA CHARAN MISSER v. 
Сисм Lat Marwari . I L. R, 26 Calc., 238 


34. Costs—Costs not mentioned in 
decree.—Held that the principle of the Full Bench 
ruling, Mosoudun Lall v. Bhekaree Singh, В. L. Ry 
Sup. Vol, 602: 6 №. R., Mie, 109, ів ns much ap- 
plicable to interest upon costs as it is to interest upon 
mesne profits not awarded by the decree, and must be 
applied to all decrees passed, cither before or after 
the date of that judgment, LERLANCXD SINGH v. 
RAM NABAIN SINGH . B . 15 W. R, 415 

35. : 18 А 
where decree does not specially give it.— Costs in the 
suit carry interest unless tho contrary is distinctly 
stated in the decree, Внлвот CHUNDER SIRCAR r. 


Gousse ParsHaD Roy . . 18 W. В., 84 
HARADHUN SANDYAL г. RASH MONEE DASSIA 

[2 W. R., Mis., 21 

36. Interest not mem- 


tioned in decree—Ezecution of decree— Procedure. 
“The Court in executing a decree has no power to 
allow interest on costs when not mentioned in the de- 
free The proper course for obtaining such interest ів 
to apply to the Court which passed the decree to 
ameud i, ULFUTUXNISBA o. Монах LAL SUKAL 

(6 В.І. B., Ap, 38 


not void under | 


| 


Interest on costs | 


| 
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Внозо хоохровев Denia е. ANUND Moyes DEBIA 
016 W. R., 303 


37. Interest nof men- 
tioned in decree. Where the deeree gives a interest 
upon the principal sum recovercd only, but not upon 
costs, the plaintiff is not entitled to such interest. 
AxEERO: KHATOON е, Маномер MozUFPUR 
Hossein CHOWDHRY * . 18 W. R, 103 


M — —— Interest not men- 
tioned in decree.—W here a decree gives interest пров 
the principal sum recovered only, and no mention is 
made as to interest on. costs, the successful party 
not entitled to such interest, MAHTAB CHUNDER 
Bauapoos г. Ram LALL MOUKERJEK. 

(I. L. R., 8 Calc., 861: 1 C. L. R., 168 


39. ——— — ———— — — ——— Interest not men- 
tioned in decree— Decree of Privy Council — Mesna 


| prufite—In в suit to recover certain property, the 


plaintiff obtained а decree for а portion thereof, but 
on appeal the High Court reversed the decree and de- 
clarcd him entitled to the чье, On appeal to the 
Privy Council, the decree was that the decision of the 
High Court be “reversed with costs,” and the decree 
of the first Court * atirmed with costs.” 
first Court ordered the restitution of the property with 
wasilat, and also that the defendant should obtain ine 
terest on the costs both of the first Court and of the 
Privy Council; but he disallowed the coste of the 
High Court as not being expressly awarded by the 
Privy Council decree, Heid the defendant was en- 
titled to misne profits. Iutercet on the costa of the 
Privy Council should not be given, the decree being 
silent on the point; but the costs of the first Court 
would carry interest. ‘Lhe words “ with costs" in the 
portion of the deeree of the Privy Council affirming 
the decree of the first Court meau the costs of 
the proceedings in the High Court. GURUDAS 
RAI с. STEPHENS 

[18 В. L. R., Ap., 44: 21 W. R., 195 


Buoza Вовивов Зіхон e. ВногА Ras SINGH 
[S N. W., 319 


MM —— Execution of de- 
cree of Ргігу Council —Coste of translation and 
printing.—W hore, on appeal to the Privy Council, it 
was ordered that the decree of the High Court be re- 
versed with £576 1 2а. coste, and that the decree 
of the Zilla Court be attirmed with costs in the Courts 
below, in execution of the decree i; wae held that the 
dceree-holder was entitled to the costs of translation 
and printing incurred by him for transmission of the 
record to the Privy Council, and that he was entitled 
to interest upon those coste, but not to interest upon 
the said £276 12s. 24. MADAN THAKUR v. LOPEZ 
[9 B. L. R., Ар, 22 


8, C. Моррох THAKOOR v. MORRISON 
08 W. R., 258 


UMATUL FATIMA г, AZHUR ALI 
[9 B. L. R., Ap, 28 note 
$. С. OoMATOOL FATIMA v. AZHUR ALI 
05 W. R., 356 
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AsGUR Ам г. NOGENDRO CHUNDER Goss 
[23 W. R., 468 
Saropa Prasan MrLLICK г. LUCHMIPAT SINGH 
Drean where, however, MARKBY, J., dissented 


from the practic 
(9 B. L. R., Ар, 28 note: 18 W. R., 89 
41. —— Execution of de- 
cree of Privy Council—Costs of translation and 
printing.—Where an order of Couneil in England 
awarded costs incurred in this country, including 
charges for translation aud printing, - Held that the 
coste should carry interest at 6 per cent, NI 
Марнов Doss о. Віввомвнов Doss 
[21 W. B., 411 
42, — — — — — — — — Priey Council 
order awarding costs Execution of decree—Act 
XXIII of 1561, ss. 10 and 11— Interest not given 
by decree.— V here an order passed by Her Majesty 
in Council on report of the Judicial Committee 
awards costs, but is silent as to interest on the costs so 
awarded, it is not competent to the Court which has 
to execute the order to direct payment of the costs 
with interest, ‘The principle of the decisions in cases 
arising under ss. 10 and 11 of Act XXIII of 1851, 
which have established a similar rule of practice 
in executing decrees passed by the Courts in Indis, 
approved. Interest uot provided for in the order 
of the Privy Council may, however, be allowed in 
execution where the parties have agreed to submit the 
matter to the discretion of the Court executing the 
Order. FORESTER v. SECRETARY OP STATE 


[I. L. R., 8 Calc., 161: L, R., 4 I. A., 187 
Твкваз Roy v. Mauras Снлнр 91 W. R., 147 


43, —— — —— Interest on costs 
not given in decree of Priry Cowncil—Where in- 
terest on costs is not allowed in the order of Her Ma- 
jesty in Council, such interest cannot be given by any 
Court in this country. Forester v. Secretary of 
State for India, I. L. В.,8 Cale., 161: Ly Ry 41. Any 
187, referred to, Dakuina Монах Вот Снотриву 
v. Sagopa Moman Roy Cuowpany 

[L L. В., 23 Cale. 857 

Calculation of 

— Where a plaintiff obtains a decree 
with costs and interest upon the coste, the defendant 
being declared entitled to the xet-off on account of 
costs, the interest should bo calculated on the amount 
duc to plaintiff after deduction of the set-off. — AMA- 


44. 


уот о. Bmomo — . . . 13 W.R,188 
45. ——.—-——.-— — Interest of costa. 
refunded.— Interest is awardable on costs refunded on 


the reversal of a decree on which costs were recovered, 
Кврав NATH PAKRASEB v. Doya Moves DEBLA 
[30 W. B., 49 
46. ——_—— Debt or law-suit purchased 
Outstanding claim.— Wheres debt or lawesult has 
beon purchased, interest ought not to be given theseon 
for the whole period during which the purchaser 
allows the claim to be outstanding, nor necessarily on 
the whole debt when the purchase-money is very much 
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below the amount of the principal. Онхора Soox- 
DUREE Поззев e. Оорнов Nata Ror 
[L W. R., 125 
ал. Debtor and creditor—Power 
of Court to give interest or any sum overdue.— 
Where sum of money becomes due and payable at 
в specified time, the Court may award interest in the 
ре of damages for such period thereafter as the 
money remains unpaid. Tara CHAND Biswas v. 
МАРАВ ALI Biswas 1C. L. R., 236 


— Suit on bond— 
Offer to pay amount into Court.—In & suit ona 
bond, where it was shown that the obligor had offered 
to pay the principal and interest into Court, — Held 
that he should be relieved from interest from the 
date of such offer. борт ЈАНАКАТҮА GARU v. 
Ganvpa REDDI. GARUDA REDDI e. бтрт JANA- 
XAYYA GARU . А f . lMad, 


49, Right to interest 
—Refusal to accept portion of sum due.—A decree- 
holder is not bound to accept a sum tendered to him 
in part satisfaction of his decree. He is entitled to 
require payment of the principal and interest in full; 
and the refusal to receivo a part of what is due to him 
will not deprive him of his right to interest. KUN- 
нүд SINGH v, TOOYDUN SINGH тм. в. 90 

BO, ——— — — — — Dela in suing. 
—A creditor is not bound to bring his action to suit 
the convenience of the debtor, aud may, where two 
Parties are jointly aud severally liable on a bond as 
principal and surcty, defer bringing his suit to tho 
last moment the law allows, and he is not entitled to 
в lees sum for interest if he dovs во, МАнОмЕр Ro- 
HEEMOODDEEN о, INDOOR CHUNDER Јожновев 

[12 W. R., 198 
Decree on mort- 
eave to pay at once to avoid high rate of 
in giving the plaintiff а decree on a morte 
gage which provided intorest at 24 per cent., it was 
directed that the defendants, in order to avoid the 
payment of further interest at that high rate, might 
be at liberty to pay the amount of the decree at once 
without waiting for the expiration of tho usual six 
mouths. Моомгоовар DOWLA v, Мент: BEGUM 
[7 C. L. В. 206 

See CHOTOOLALL v. Мпляв . 7 O.L. B., 267 

58. Principle of de- 
ducting payments on account of decres—The ruleas 
to making up «n account of intero. in mo 
cases,—viz., that when a payment is made, it is to be 
deducted from the interest, and not from the ртіикі- 
pal,—extenied to the execution of ordinary decrees, 
‘The balance of interest is never addod to the priaci- 
м во as to produce compound interest. боовоо 

ass DUTT v. UMA CHURN Roy . 23 W. B., 635 

53. Interest от sum 
wrongly credited.—The obliges of a bond for 87,000 
gave the obligor an assignment of 95,819 on sccount 
of rent due to the latter by the former, and the ques- 
tion in special appeal being whether the item of R350 
paid on account of Government revenue had bem 
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twice credited as alleged by the obligor (appellant), 
the Court held that it had only once been credited. 
‘The respondent on cross-appeal claimed interest on 
the #350 for six years and cight month 

per cent. per annum, on the strength of a 
in the bond that, from a certain date, interest should 
accrue on the principal ; but the Court disallowed the 
claim on the ground that payment of interest on the 
item paid as Government revenue was neither expressly 
stipulated for nor contemplated by the parties, and 
because it was open to the respondent totake measures 
to realize the sum so paid instead of letting it lie 
over aud double itself by interest, SHIPESSURREE 
DEBIA е. LADLY — . . У. R., 71 


Mortgagee in pos 
aension—Suit for redemption.—The principle of 
construction, that when a creditor sues for his princi- 
d interest (the latter being equal ог more than 
equal at the time of the commencement of the suit to 
the principal) he is not debarred from charging sub. 
scquent interest for the period during which he is 
kept out of his money by the debtor's resistance of 
the demand, is not applicable to а case in which a 
mortgagee in possession is not a party suing for the 
money, but the party resisting by every means in hie 
power a claim to redemption and the final settlement 
of the account, AJIMUT ALI KHAN е. JOWAHIR 


Siron. . . . — 14W.R,P.0,17 
S. С. AZIMUT ALI KHAN r. JOWAHIR SINGH 

[13 Moore's L A., 404 

55. — Delay of decree- 


holder to take out execution.—The fact of a decree- 
holder having delayed for а considerable time to take 
out exccution of his deeree is no ground for the Court. 
refusing to allow him intercst at the rate directed by 
such decree, to be paid upon the principal sum re- 
covered, from the date of decree until realization. 
Ваху MADHOB TRIVADI v, RAM GOPAL STRCAR 

[3 C. L. R., 588 


56. — -— Betting up ad. 
verse title—In a suit to recover title-decds and 
other property, the defendant claimed a certain sum 
as being duo to him, and in the plaint the plaintiff 
offored to pay the defendant all that was due up to 
that date, provided the decds and property were 
given up. The defendant, however, claimed a right 
to hold them under an adverse title. Held that the 
defendant was ouly entitled to interest up tothe date 
of the plaint, and not up to the date when the money 
due was actually paid, JUGGERNATE DASS о. BRIJ- 
хати Doss 

(I. L. R., 4 Cale., 323: 3 C. L. R., 375 


57. Goods sold—Suit for price of 
goods—Interest before suit.—Where there was no 
time fixed or agreed for payment of the price of goods 
bought, nor was any demand of price made acom- 
panicd with an intimation that interest from the date 
of demand would be charged,— Неа that interest 
could not by law be decreed for the period prior 
to the institution of the suit, Parmer e. MADHOO 
PxnsAUD . . . * 9$ Agra, 131 
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58, —— Interest on 
Price and charges not legally demandable in absence 
of special contract.—The defendant mado an offer 
in writing to the plaintiffs for the purchase of 200 
bales of pepperill drill at 9s. 24. А few days later 
the plaintiffs’ salesman tendered for signature to the 
defendant an indent containing certain terms not 
contained in the original offer, and in particular con- 
taining the words, “ Free Bombay Harbour and ine 
terest.” This the defendant refused to sign. The 
plaintiffs, however, ordered out the goods, and on 
their arrival tendered them to the defendant, demand- 
ing at the same time such sums for charges, expensoss, 
and interest as would have boen due under a contract 
entered into on the added terms. These the defen- 
dant refused to pay. In a suit claiming the deficiency 
(after в sale by public auction of the 200 bales) = 
Held that, in the absence of any contract to that 
effect, interest could not be legally demanded on the 
contract price, and still less could it be demanded on 
the incidental charges in the invoice. MAHOMED 
Hast ЛУА v. SPINNER . L L. R., 84 Bom., 510 


БӘ. —— ———— Government promissory 
notes— Interest on interest of Government paper 
withheld.— Interest may be claimed on the intercst 
of Government promissory notes withheld by another, 
TARUOKNATH МООКЕВЈЕЕ 0. GOUREECHURN Moo- 
KERIER, . n . 8W.R.,147 


60, Insolvency proceedings— 
Power of High Court—Proceedings under Insol- 
vent Act, 11 12 Vict. c. 91.— ings were 
taken under the Insolvent Act, 11 & 12 Vict. 
c. 21, and the proceeds of certain goods claimed by 
the Official Ass p paid by the Assignee into the 
Bank of Bengal. In a suit brought in the High 
Court at Calcutta by against the Official Assignee 
claiming the proceeds of the goods paid into the 
Insolvent Court,— Held, on the Court making a 
decree in faveur of the plaintiff, that the High Court, 
being в Court of law and equity, had power to award 
interest ор the amount as against the Official Assignee. 
MILLER v, BARLOW . 14 Moore's L A., 209 
—— Mesne profits— Decree for 
mesne profite — Judgment-debt.— According to ‘the 
practice of the native Courts in Bombay, a sum found 
due for mesne profits was a judgment-debt and carried 
interest by its own force. Petition in the native 
Court after decree upon appeal in England, interest 
was awarded on the amount of mesne profits decreed, 
though not prayed for in the plaint, or given by the 
decrees in India or the order of affirmance in Eng- 
land. KIRKLAND г. Морвв PESTONJEE Кноов- 


SHEDJER . + + 8 Moore’s L A., 220 
ва, Suit for тета 
ofits.—In a suit for mesne profits (not being a suit 


for land and its mesne profits) interest on mesne pro- 
fits cannot be recovered. Cmaxu Морам TonANA 
е. Durian ртлвкл . . . Ө Bom,7 
68, — — — — — — Interest previous 
to suit.— Although interest ва such cannot strictly be 
allowed upon mesmo profits previously to the institu- 
tion of the suit, the Court, in estimating what loss has 
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INTHREST—continued. 
1, MISCELLANEOUS CASES—continued, 
been sustained by the plaintiff in being kept out of 
ion, may take into consideration that, if he had 
received the rents year by year, he would have been 
able to make use of the same, and may thus calculate 
the interest in the damages to be awarded. PROTAP 
Сисурвв BOROOAH v. SURNO MOYER 
[14 W. R., 151 
64. Discretion of 
Cowrt.—There being no rule of law obliging the 
Court to allow interest on mesne profits, it is a matter 
for the discretion of the Court, upon consideration 
of the facts, whether to allow interest or not. KRISH- 
NANAXD v. Kunwar Partan NARAIN SINGH 
[L I. R., 10 Cale, 703: L. В., 11 I. A., 88 


Авро GHAFUR г. Raza BAM 
[I. L. R., 22 ALL, 268 
M Cateulation of 
interest—Interest on mosne profits may be allowed 
year by year during the period of dispossession. 
Моменвам Actanses о. TUnuwGO 7 W. R., 178 


68. Interest withheld 
until date of decree.—Interest on в sum awarded for 
mesne profits may properly be withheld until the date 
of the decree, since the amount is not ascertained 
before that time. BENGAL Coat COMPANY e. DA- 


BEEMBAH Danza . Marsh., 105: 1 Hay, 181 
Мовавтк Аы v. Вотвтов Снови CHOWDERY 
[11 W. в. 25 


er. Date of assess 
ment of masne profits.—Although the common prac- 
tice is to make interest payable from the date on 
which the mesne profits are assessed, interest was 
given in suit for mesne profits which ought to have 
been paid by the defendants, but which plaintiffs had 
been made to pay, from the date when they ought to 
have been paid by the defendants. SOxHER MONEE 
DzB1A v. Ввізоваз Моокввтке . 17 №. R., 888 


68. Right to interest. 
—The plaintiffs were held entitled to interest on 
mesne profits, LuLEET SINGH v. ALI BEZA 

[8 W. R., 322 


69. Act XXXII of 
1889—Interest from institution of swit.—By the 
law and practice in India, independently of the pro- 
visions of Act XXXII of 1839, a decree might award 
interest as of course on mesne profits from the date 
of the institution of the suit in which they were 
claimed. Such interest is not forbidden by the terms 
of the Act referred to.  HURROPERSAUD ROY v. 
SHAMAPERSAUD Roy 

[L L. R., 3 Calc., 664: 1 C. L. R., 490 
Т.В. 61, А., 81 


70. Interest from 
commencement of suit.—Interest on mesne profits 
may be allowed from the commencement of the suit 
at the annual rate allowed by the Court. Hurro- 
persaud Roy у. Shamapersaud Roy, I. L. В» 8 Calc., 

. 654, follow: Мортон Mouvw Siwon v. Вам Dass 
CHUOKBRBUITY . . . 60.1. в, 357 


DIGEST OF CASES. 
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INTHREST—vcontinued. 
1. MISCELLANEOUS CASES—vontinued. 
Ливен оў 
Court of Revenue — Act X VIII of 1873, s. 98, cl. (h) 
— Suit for profits.—A Court of revenue is competent, 
in а suit for profits, under s. 93, cl. (4), of Act XVIII 
of 1873, to award the interest claimed on such profits, 
Tora Ram v. Suse бхон . LL. В.,1 All, 261 
тӘ. ——___-- Interest up to 
decree - Rate of interest.—Held, on the sum ascer- 
tained as the assets, less the collection charges, dorived 
each year from the estate, interest at six per cent. 
per annum should be allowed, to be calculated on each 
‘year’s mesne profits up to the dato of the decree of 
the lower Court. HURRODURGA CHOWDHBAIN v. 
SHARAT SOONDERY DARIA 

[I L. R., 4 Calc., 674: 8 C. L. В., 517 


18. Money lent—Interest on 
money lent according to contract.—Interest on 
money lent was contracted to be payable, “even if a 
suit should be instituted,” at the rate fixed for the 
period for which the money was lent. Held that 
interest must bo decreed at this rate, according to the 
contract, down to the institution of the suit. Bat 
вовгхр Das e. NARAIN Lat 

[L L. R., 15 AIL, 830 
L. R., 20 L A, 116 


714. —-—- Mortgage— Agreement to take 
profits of property under deed of usufructuary 
mortgage in lieu of interest — Interest until posses- 
sion.—Where a deed of umfructuary mortgage pro- 
vided that the mortgagee should take the profite of 
the property mortgaged in lien of interest, and was 
silent, as to any interest should the mortgagee not ob- 
tain possession, it was held that the mortgagee, who 
had remained in sion of the property for the 
stipulated term, was not entitled to retain possession 
in order to recoup himself for the loss of interest 
during the time in which ho did not obtain 


ssion, 
По v, BAHADUR . . B . W. 67 
15. Payment into Court—Pay- 


ment in satisfaction of decree.—W hen a payment is 
made into Court by в judgment-debtor in full satis- 
faction of the decree, but which the Court accepted 


-and retained as a payment on account, the judgment. 


creditor can have noright to claim interest upon the 
whole amount of his decree. The Court executi 
the docree has a discretion in allowing interest whic! 
will not be interfered with in special appeal. Pa- 
ВЕВМАТИ MUKHOPADHYA г. Kisto MOHUN SAHA _ 
[3 B. L. R., Ap., 105: 12 W. R., 50 


18. —— — Interest on decre- 
tal money in Court.—Whether interest on decrotal 
money is payable up to the date that it was deposited 
in Court by the judgment-debtor or up to the date on 
which the decres-holder applied to get it from the 
Court will depend on whether the decree-holder 
had any notice of the money being so deposited to his 
credit. Katze Dass GHOSE e. PURAN KOOMARER 
Ber . . P . 16 W. Е., 804 

TI. —— À — — — — Refusal to do 
posit money in Court.—The defendant was invited, 
by an injunction issued upon him in another suit, 
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INTEREST—continued. 
1. MISCELLANEOUS CASES—continued. 


to deposit in Court the money admittedly due under 
the bonds now sued upon, but having refused to do во, 
was held liable to pay interest from the date of 
that injunction. Raw Dass GOSSAMER e. Pros- 
suxxo Moves Dosse . . 16 W.R. 207 


18, — — —— — —— — Payment in 
satisfaction of decree— Payment subject to objec 
tion.—A judginent-debtor who wants to be released 
frem the claim of his creditor must pay the money 
covered by the decree into Court to the credit of 
the decree-holder unconditionally, If he chooses to 
make a protest, the creditor is m t bound to take the 
money out, subject to any liability which may arise 
as the consequence of such protest. 4 got а decree 
against В for a sum of money, the balance of an ac- 
count, B deposited the amount of the decree in 
Court objecting that 9,00, part of that sum, 
should not be paid out to A on the ground that 
he had appealed as to three items of the account 
which covered that amount. The lower Court paid 
no attention to the objection, but did not formally 
disallow it, and 4 declined to take the R9,000. B’s 
appeal having been dismissed, А applied for the 
9,000, and got it. He then applied for interest 
thereon during the time it had been deposited in Court. 
Held that he was entitled to it, for it was owing 
to B's act that 4 had been deprived of the money 
during the period for which he claimed interest. 
RAJENDRA KISHORE SING v. PERSHAD SEN 

[2 C. L. EB, 188 

79.— — —— Principal and agent—Agent 
retaining money until required to pay— Fraud.—An 
agent retaining his principals money, which he has 
not been required to pay. should not ordinarily be 
required to pay interest ; but if his conduct has been 
fraudulent, he should be charged with interest. 
Момонов Doss г. SITUE PERSHAD 

[23 W. R., 325 

80. Profits of businegs—Rate of 
interest om decree for profits of business.—In the 
absence of accounts or other evidence to show the 
profits of business in a suit where в share of money 
representing the capital of the business was decreed 
to the plaintiff, interest was awarded at 12 per cent. 
per annum. HEERUN о. BIBER MARIUM 

(14 W. R., 67 


81. — — — Profits of watan— Decree for 
arrears of profits of share in a watan.—Where the 
Plaintiff sued to establish a right to share in a watan 
and to recover а portion of the profits thereof for 
seven years, and obtained a decree for tho arrears, it 
was held that there was no law by which interest on 
such arrears could be awarded also. GUNDO ANANO- 
Rav v. Киівнмавлу Govixp . 4 Bom., A. C., 65 


82. — _ Refund of excess payments 
— Interes! on refund of excess amount under decree, 
—While в special appeal was pending, the decree- 
holder took out execution and realized a sum in satis- 
faction of his whole decree. Tho decree having been 
modified and the amount decreed reduced, the judg- 
mentedebtor applied for в refund of the excess pay- 
ment, and this was awarded to him with interest 
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INTEBEST—continued. 
1, MISCELLANEOUS CASES—eoncluded. 


Held that interest was rightly awarded. Wooma 
SowpvnzE BURMONIA v. Goonoo Peesaan Вот 
[15 W. R., 74 
88. ~- Suit for refund 
{= rente.—Where rent at an enhanced rate was 
by the High Court in 1865, but the decree, as 
far as the enhanced rate was с псегпей, was reversed 
by the Privy Council in 1873, and between the two 
dates other decrees at the enhanced rate had been 
obtained based on the original one of 1863,—He/d, in 
в suit for в refund of the excess rents, that, under the 
circumstances, no interest would be given, KALI- 
OHURN Dorr v, Joozsm Снохрев DUTT 
[2 C. L. R., 354 
— Enforcing pay- 
ment of rent after agreement to allow deduction. 
Where в lessor who has agreed to deduct rents in 
case of his special appeal being unsucecssful compels 
payments of such rents, notwithstanding a deeree of 
the lower Court being against him, he must pay inter- 
est if the result of the litigation shows that he had 
no right to the money. TARAMONEE DASSEE v. 
MACKINTOSH . . * 9 W. R., 372 


85. —— Refund of amount 
wrongly levied in execution of decree—Civil Pros 
cedure Code, ss. 244, 583.—The Court has power 
to award to a successful appellant interest upon an 
amount found on appeal to have been improperly 
levied in execution of в decree. AYYAYAXYAR v, 
Знавтвлм Азтлв. . I.L. R., 9 Mad., 506 


PHUL CHAND v. SHANKAR SARUP 

[I. L. R., 20 AIL, 430 
———— ——— ——— Costs — Recer- 

aal of decres—Refund of costs recovered by eze- 
cution—Interest.—A successful appellant in an ap- 
peal to the High Court applied, in execution of his 
decree, for а refund of в sum of moncy which he 
had paid to the respondent, by way of costs with 
interests thereon, in execution of the lower Court's 
decree, He further applied for interest on the re- 
fund claimed, at the rate of R6 per cent, per an- 
num. The respondent objected to paying interest 
on the refund. Held that the appellant was entitled 
to the interest claimed on the refund of costa. 
Forester у. Secretary of State for India im 
Council, I. L. В. 8 Cale, 161, referred to, ВАМ 
Suar г. Bawx o» BexoaL L L. R., 8 All, 909 


87. Unliquidated damages— 
Right to interest.—Interest should not be awarded 
on unliquidated damages.  FRAMJI HARMASI v. 


Соммлевтонив Ov Customs . 7 Bom., A. С.,89 
And see Снако Моран IsANA v. DULLABH 
ряда. . . . . 9 Bom,7 


2. CASES UNDER ACT XXXII OF 1839. 


68. — — — — Act XXXII of 
1889—Bond—Interest not specified —Stat. 8 & 4 
Will IV, c. 42, з. 28.—By Act XXXII of 1839, ex- 
tending the provisions of the Stat. 3 & 4 Will. IV, c. 42, 
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INTER EST—continued. 


3. CASES UNDER ACT XXXII OF 1839 
— continued. 


в. 28, to India, it was enacted “That upon all debts 
for sums certain payable at a certain time, the Court 
hom such det or sums may be recovered 
may, if it shall think fit, allow interest to the е 
tor, at a rate not exceeding the current rate of ii 
from the time when such debts or suma 
were payable, if such debts or sums be pay- 
uc of s me written instrument nt a 
v" An instrument in the nature of, 
thouh not strictly, а bond was executed in 1833, 
which provided for the liquidation of the а t 
therein specified by instalments, but no prov 
was made for the allowance of interest. ‘The cou- 
dition for payment net having been performed, 
Held, in an action brought in 1849 to recover prin- 
cipal and interest upon the bond, that tho Act 
XXXII of 1839 was retrospec in its opemtion 
and authorized the allowance of interest, although. 
it was not provided for iu the bond. BOMMARAUZE 
BAHADUR v. RANGASAMY MUDALY 
[8 Moore's I. А., 232 


89. Notice— Previous. 
suit between the paries. —Where, in order to entitle 
the plai to charge interest, & notice by law is 
required to be served роп the defendant, the exist- 
ence of a previous litigation upon the same subject- 
matter is а sutticient notice. Могокнсны MOOLE 
Моззеввор Downa Syep SUPDAR ALLY Kuan v. 
Macxmrosm . . . . 8 Hay, 128 


90. ——____________ — Effect of Act— 
Payments of revenue by one co-sharer.—Act XXXII 
of 1859 provided that the Court may allow interest 
оп sums of money payable by virtue of a written 
instrument, at a certain time if payable other- 
wise, then from the time when demand (f payment 
shall have been made in writing, во us such demand 
shall give notice to the debtor that interest will be 
claimed.” Held thut the statute had not the cffect 
of restraining the power of the Court to allow 
interest in other cases, in which interest was allowed 
before the Act. Therefore interest may be allowed 
on payments of revenue made by one co-sharcr on 
behalf of others, notwithstanding по demand of 
interest may have been made before suit. —GoLAM 
ARMED SHAH v. Ввнлит LAL 
sh., 239: 1 Hay, 500 
ӨЛ. — Interest prior to 
swif.—Interest cannot legully be awarded prior to 
suit in eases governed by the provisions of Act 
XXXII of 1839. Авьооь KonkrM v. MEA JAN 
(6 W. R., 288 


——— Suit for contri 
— Interest may be allowed in a suit for con- 
tribution, although no demand for intervst may have 
been made bore snit, Nurut Biswis e, Puc. 
SUNXO Mores DosskB . —. W. R., 170 


== ре prior to 
Demand. - Та the absence of в demand in 
writing, interest up to the date of suit cannot be 
awarded on sums not payable under a written instru- 
ment of which the payment has becn illegally delayed. 
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INTEREST continued. 
2. CASES UNDER ACT XXXII OF 1839 


— сов! тие4. 


Krsama Воккомма Rav е. CRIPATI VIYANNA 
DiksmazCne . .  .1Mad, 869 


l —— -— Promissory note 
payable on demawd.—In an action for the balance 
due оп a promimory note payable on demand, the 
Ci urt refused to allow st, there being no proof 
of в demand in writing. Banx ОР HINDUSTAN, 


CHINA, AND JAPAN v, WILSON 
[1 B. L. E, O. C, 41 


————— Interest from 
demand of payment.—In в suit to recover (with 
interest) money which bad been advanced as part of 
the consideration for the purchase of land under a 
contract which defendant broke, the Court, in decreeing 

the claim, awarded interest from the time when the 
demand of payment was made, i.e., from the date the 
suit was instituted. РАТвАНЕЕ DORAIN v. HURDRO 
NARAIN SAHOO . 24 W. R., 457 


98. ———— Damages— 
Wrongful refusal to pay.—Interest is given under 
Act XXXIL of 1839 by way of damages on the 
ground that а debtor has wrongfully refused to pay ; 
but where there is no hand to receive payment. and 
to give а complete discharge, there can be no wi 
ful refusal. RaiwARAIN Bose о. UNIVERSAL Loe 
ASSURANCE COMPAR, 


1. R., 7 Cale, 594 : 10 C. L. R., 561 

97. Wagering con- 
tract in opium Diseretion of Court.—Act XXXIL 
of 1839 (authorizing the allowance of interest in 


certain cases) does not affect debts contingent in 
amount and time of beconing due; e. а wager- 
ing contract for the payment of the excess over the 
average price of «pinm at the next ensuing publie 
sale. Quere—Whither the discretion of the Court 
in allowing or refusing to allow interest in cases 
within that Act, is liable to review or appeal. JUG- 
GoMOHUN бпоѕ г. Мамск CHUND 


[4 W. R. P. C., 8: 7 Moore's I. A., 263 


98. — — — — — — — Decree of Prity 
Council, Interest on— Inferest от costs,—Where a 
decree of the Privy Council gives interest, but does not 
clearly specify the rate, the Court should ascertain, 
if possible, frum the other parts of the decree itself, 
or from other doeumenta which may be read in con- 
junction with the decree, what rate was intended to 
be given. AMERROONNISA KHATOON v. MAHOMED 
Mozarrer HOSSEIN . . . 18 W. R., 108 


99. — — — Notice of inten- 
tion to claim interest — Demand of interest already 
due. А letter demanding interest on an outstanding 
deht, fr m which the intention of the creditor to 
claim interest up to date of payment is made clear, 
is в sutlicient notice, within the meaning of the 
Interest Act, 1839, to entitle the creditor to claim 
i prospectively from the date of the letter, 
the demand be made retrospectively in respect 
of interest alleged to be then already due. КОРРО- 
Sani PiLLAI г. MADRAS ELECTUIO Tramway Со. 


(I. L. R., 93 Mad, 41 
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INTEREST- continued. 


2. CASES UNDER ACT XXXII OF 1839 
—concluded. 


100. —— Interest, power 
of Court to allow—Actionable right to interest— 
Compound interest—Act XXXII of 1839 enables 
the Court to allow interest in certain cases, but 
does not create a right to interest which could be 
made the subject-matter of a suit. It is doubtful 
whether the Act gives power to allow compound 
interest on a debt, but even if there is such jurisdic- 
tion, the Court, in the excrcise of its discretion, will 
not allow compound interest except where it is 
expressly provided for by the agreement, Massmiz 
ENGAL SPINNING AND WEAVING Со, 
D C. W. N., 219 


101. —__—_____——_ Whether a 
Court is to allow interest from the date of the debt 
where there is no contract to pay, and no demand 
made for payment of interest.—In a suit for money 
lent without any written instrument, where it was 
found that thero was no express contract to pay 
interest, but it was not found that any demand of 
payment was made in writing and that there was 
"any demand giving notice to the debtor that interest 
would be claimed from the date of the demand, 
it was held that the creditor was not entitled to any 
interest before suit. SURENDRA KUMAR Basv г. 
Есма Benary Sron . L L. R., 97 Calc., 814 

[4 C. W. N. 818 


8. OMISSION TO STIPULATE FOR, OR 
STIPULATED TIME HAS EXPIRED. 
(a) Surra. 

108. —___ No rate of interest proved 
—Discretion оў Court.—Where no rate of interest is 
proved, the rate is in the discretion of the Court. 
After date of decree, the Court rate is six per cent. 
GREGORY e Dvnsook Roy . . . Cor,8 

108. — — —- Rate of interest—Interest up 
to date of filing of plaint.—Intorest at the stipulated 
rate should only be be allowed up to the date of the 
filing of the plaint ; afterwards at the Court rate of 
six per cent. ANDERSON г. ETA ANDERSON 
ж. BAJNARAIN розв . . + Сог.8 

104. Interest before and after 
decree—Suit for arrears of maintenance.—A, on 
behalf of her infant son B, contracted with C that he 
should be allowed, for the maintenance of her daughter 
whom he was about to marry, land situate at X that 
should yield annually R900. В, after coming of age, 
contracted at Y to pay C the annual allowance, aud 
ratified the contract which had been made by his 
mother. Held, in a suit for recovery of certain of 
the yearly payments, that the Court might decline to 
allow interest on the arrears found to be due prior to 
the commencement of the suit, there being no stipu- 
lation in the contract for interest, and might award 
interest ou the amount decreed from tbe commence- 
ment of the suit to the date of the decree and 
interest upon the aggregate amount and upon the 
costs, from the date of the decree until payment. 
KISHENXINKUR GHOBR v. Bonini kona Вох 

[Marsh., 588: 3 Hay, 656 
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INTEREST—continued, 


8. OMISSION TO STIPULATE FOR, OR STIPU- 
LATED TIME HAS EXPIRED—continued, 


105. Нот of 


————— Disereti: 
Court.—Interest at the stipulated rate, no matter how 


at which subsequent interest is to be awarded is 
entirely in the discretion of the Court. If а plaintiff 
has contracted to receive interest at twelve per cent. 
only, that rate will be carried down to decree, but 
should he have contracted for higher rate, six per 
cent. only will be allowed. Юнохрот SINGH DOGARE 
о. ботлм HADER . Hyde, 106: Cor., 18 
106.  — — —— Interest тоё 
mentioned in decree.—A plaintiff cannot recover more 
than is clearly given to him by the decree, either in 
express terms or by necessary inference, Where the 
plaint prayed for interest up to the date of the suit 
together with subsequent interest and the decree 
purported to bo an award in accordance with the 
prayer of the plaint,—Held that the plaintiff was 
mot entitled to interest subsequent to the date of the 
decree, PRABHULANADHO PILLAY $ POoNNUSWAMY 
ler v € © a « 6MM,AD 


———— Interest between date of 
sing of plaint and decree— Date of making 
and date of satisfaction of decree.— The compensation 
due to a plaintiff for the delay which must ensue 
between the date when the plaint is filed and the 
date when the decree can be reasonably expected to 
be satisfied is, as a general rule, best and most simply 
estimated by a uniform rate of interest upon the 
total amount decreed, reckoned from the date of the 
decree. Doonca Durr SINGH e. BUNWAREB LALL 
od e 4 2 (m sw MN B 


—— Interest where no rate is 
agreed on after perta time— Reasonable 
rate—Discretion of Court.—In a suit to recover a 
sum of money due on an agreement under the term 
of which interest for fifteen days only was payable 
at the rate of one rupee per diem,—Held that, as no 
rate was agreed upon after the expiration of the fif- 
teen days, the Court had power to fix a reasonable 
rate of interest subsequent to that time, IN THE 
MATTER OP Moizooppy Suark . 14 
109. — — — Rate of interest after suit 
where rate before is stipulated— Assessment 
of rate.—The Sudder Court having reduced the rate 
of interest allowed by the Zillah Judge before the 
commencement of the suit from 12 per cent. to 10 
per cent., the rate at which the account current be- 
tween the parties bore interest, it was held by the 
Privy Council that the same consideration should 
have determined the rate of interest to be allowed 
from the date of suit; and that the amount of this 
should also be calculated at 10 per cent. per annum. 
MinTUNJOY CHUCKERBUTTY v, COCHRANE 
[4 W. R., P. C., 1: 10 Moore's I. A., 220 
110. — — —— Interest from decree to date 
of realization— Decree under s. 58, Act XX of 
1866.—Interest from the date of decree to date of 
realization cannot be awarded by в decree under 
в. 68, Act XX of 1866. Мансом CHUND v. 
Mantan . . ‹. .  . «8 Agra, 318 
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INTEREST-—continued. 


3. OMISSION TO STIPULATE FOR, OR STIPU- 
LATED TIME HAS EXPIRED—continued. 


111. —______ Further interest 
ordered by Court under Act XXIII of 1561.— When 
the Court orders further interest under Act XXIII 
of 1561, s. 10, it is to be from the date of the 
dicre: to the date of the payment of the principal 
sum adjudged, and nt for а limited period. RAMA- 
SWAMI AYYAN г. APPAVAIYAN . . 1 Маа., 


(b) Decrees. 


ца Decree not giving interest — 
Decree for тете profits.— Interest on mesne profits 
cannot be awarded for the period previous to the 
ascertainment where the decree does not give inter- 
est on mesne profits. Ново GOBIND BRUKUT r. 
DEGUMBUREE DEBA . . . 9 W.R, 217 
Decree for mesne 
profits 10.—Where в decree 
of the Privy Council orderei possession with mesne 
profits but without intereat,— He/d that the decree 
did not interfere with the power of the Judge who 
executes it to award interest under в. 10 of Act 
XXIII of 1861 on the aggregate sum adjudged, and 
costs from the date of decree to date of puymen'. 
Анмер ВЕРА v. Kavsoorvxnissa 15 W. R., 469 
Decree for mesne 
profits — Execution of decree—Act XXIII of 1861, 
а. 11.— When a decree is silent as to interest, the 
Court executing the decree has no power to award 
interit. Act XXIII of 1861, в. 11, refers only 
to questions of amount cf interest or mesne profita 
which are left open and nct determined by the decree. 
Moscopen LALL г. ВЕКАНЕЕ SINGH 
(B. L. R., Sup. VoL, 602: 6 W. R., Mis., 100 
ABDUL ALI г. ASHRUPPAN 
[7 В.І. R., Ap., 30 note: 14 W. R., 62 
JARDINE, SKINNER & Co. v. SHAMA SoONDUREE 
явл. . r . . 10 W.R.,60 
JovxissEN BOSE v. WISE 
СУ. R., 1864, Mis., 37 
BECHARAM Doss v. Ввозохатн PAL CROWDHRY 
[9 W. E., 360 
116, —  — — — — Power of Court 
executing decree,— When. в decree does not provide 
for the payment of interest, it is not competent to 
the Court executing the decree to add to it by giving 
intereat. КОРРА AYYAR o. VENKATARAMANA AY- 
YR. a E ee 3 Mad, 421 
LERLANAND SINGH v. Joy MUNGAL SINGH 
[15 W. R., 335 
LEBLANAND SINGH v, Bam NARAIN Since 
05 W. R., 415 
Мово KISHORB MOJOOMDAR v. AUNUND Monrn 
Mo3ooMDAR . . А . 17 W. R,,19 
Jawan LALL MAHATAB v. DoonGA Dutt SINGH 
[20 W. R., 477 
Manomep Yaxoos v. MAHOMED ZTHOORUL HAQ 
[22 W. R., 558 
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ENAYET ALI v, MAHOMED ZUROORUL HAQ 
{22 W. R., 584 


Contra, LUcHMEE NARATN v. SEUDASREO SINGH 
[5 W. R., Mis., 18 


where it was held that interest runs on sume decreed 
as a matter of course, unless a specific order is 
recorded to the contrary. 


This case must be considered, however, as now 
overruled. 


ne. Interest allow- 
able by Court executing decree—A Court executing 
а decre can award interest, from date of decree to 
date of payment, on the amount decreed to be paid 
by the judgment-debtor to the decree-holder, if the 
Court which passe the decree made no order on that 


point. Bers CHUNDER JoosRas о. RAM Коомав 
Duur 20. k 8W.R,Mi 

117. — Court executing 
decree. — Where a decree ordering payment by instal- 


ments does not provide for the payment of interest, 
the Court executing it is bound to refuse giving in- 
terest upon objection being taken thereto, eveu 
though on particuiar occasions interest has been 
claimed and al owed. Where interest is objected to 
in such a case and the dccree-lolder is subjected to 
serious loss by dilay in satisfying his claim, he is en- 
titled to proceed at once against any property which 
may be liable under the dceree to attachment and 
sale on default of payment of any of the instalments. 
SURNO MOYER DOBSER v. KISHEN KCOMAREE 

4 W. R., 924 


————— — — Execution of 
decree— Suit for dumages.— Where a decree is silent 
as to future interest, interest cannot be recovered by 
prcceedings in execution of the decree, but it may be 
recovered as damages by а separate suit. SETH 
боков Das Goran Das с. MURI 
[L L. R., 8 CaL, 602: 2 C. L. R., 156 
L. R, 5 I. A., 78 
NILAMBUR SEIN v. PITAMBUR SEIN 
[5 W. R., Mis., 28 
lie. —— Verbal promise. 
to pay interest —Ezecution of decree.—A judgment- 
debtor, in consideration of time being allowed him, 
promised in open Court, through bis vakeel, to pay 
interest to his creditor, although the decree did not 
specifically award interest, He d by the majority uf 
the Court that the debtor was bound by that pro- 
mise, and that execution could issue as well for the 
sum decreed as for the interest pronised. SREESHTER- 
DHUR SHAHA v. WOOMBSHNATH ROY 
(6 W. R., Mis, 1 
120. — — — ———  ———— Postponement 
of sale by consent on condition of payment of in- 
terest not decreed—Condition enforced. A judg- 
ment-debtor having applied to the Court to postpone 
the sale of his property, so as to enable him to raise 
money by sale or mortgage to satisfy the decree, the 
creditor consented to the adjournment, on the debtor 
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undertaking to pay interest from the date of suit, 
which was not provided for by the decree, and the Court 
by order postponed the sale accordingly. Held that, 
under the circumstances, it was to be inferred t 
the Court approved of and sanctioned the condition, 
and that the condition could be enforced in execution 
of the decree. ГАКВНМАМА v SUKIYA BAI 
a [I. L. В., 7 Mad., 400 
a Decree not specif; 
rate of interest, Where a decree did hot rend 
the rate of interest, — Ней that the Court ought not 
to have allowed в higher than the usual Court rate, 
namely, 12 per cent, SOOBUDBA BERBER о, нео 
CKURN LALL , . Я . ТМ. В. 375 
132. — — — ——— — — A deer i- 
rected that from the original canse of action to pn 
suit, and from date of suit to date of decision, interest 
should be given at 12 per cent.; and from date of 
decision to date of liquidation, interest should be 
given without specifying the rate. — The Judge gave 
12 per cent. for this period, and an appeal from his 
order aor Which it was contended that no rato being 
specified no interest could be give jami 
LALUN MANI v. BEHARI Lan Moeaa a 
[7 B. L. R., Ap., 30 
Pies in this case did not spocify the ар ct Dione 
before or after the decree, yet as it appeared that, in 
calculating the amount then due, the Court gave 
12 per cent., and that that was the usual rate,—Held 
that the intention of the Court, when it passed the 
decree, was to give the выше rate, ABDOOLLAH c. 
RzasUT HOBSEIN . . МУ. Е., 414 


134, — — — — — — — Alteration of 
rate of interest given by decree—Rate where no raie 
is specified. —Where a decroo awarded a certain sum 
which was calculated in the schedule, plus costs and 
interest, the Court executing was held to have com- 
mitted an error in altering the amount somewhat 
by reducing the rate of interest during the pendency 
of the suit. The same Court was pronounced not to 
have done wrong in estimating the interest, the rate 
of which was not specified, at a rate which, under 
the circumstances of the case, it thought reasonable, 
RUGHOONUNDUN SINGH v, Авоотт W. R., 46 


185, —— — —  — —— —— —— Оов rate.— 
Where а decree was given for a certain amount with 
interest, the rate not being specified, the High Court 
considered itself bound by tho authorities to affirm an 
order made by the Court executing the decree, allow- 
ing the Court rate usual at the time of the making 
of the decree, Mapuus Lat KHAN e. Novax 
[rom e. . . вс. В, 931 


138. — — —— Decree in suit on mort- 
gage—Civil Procedure Code (Act XIV of 1882), 
а. 09—Disoretion of Courl— Bate of damdupat.— 
Tn asuit brought by a mortgagee against his mortgagor 
Qai parties being Hindus) the decree ordered the 

fendant to pay interest from the date of suit to 
decree upon the total found due after applying the 
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rule of damdupat at the date of suit. It was 
objected that this order of further interest violated 
the rule of damdupat. Held that the discretionary 
power as to awarding interest conferred on the Courta 
by в. 209 of the Civil Procedure Code (Act XIV 
of 1882) may be exercised without reference to the 
law of damdupat. DRONDSHET v. BAYJI 

[L L. R., 89 Bom., 86 


197. —— Decree for sale in suit by 
puisne mortgagee— Rate agreed on in mortgage 
—Act XXIII of 1861, s.10—Civil Procedure Code, 
a. 209, Upon a claim by a puisne mortgagee to 
redeem prior facumbrances and in the alternative for 
в decree ordering the sale of the property mortgaged, 
the sale was decreed, with application of the pur- 
chase-money to pay incumbrances in their due order, 
and with redemption by the plaintiff of a prior 
‘mortgagee who was to have an option to redeem. As 
regards the Court’s power to regulate the interest, 
held that, although in the decree for sale the rate of 
interest on the debt, payable to the mortgage decree- 
holder, was reducible from the date of the decree 
from the rate stipulated, to the Court rate, an order 
to that effect could only be made for the benefit of 
the judgment-debtor as a party to the suit. The 
plaintiff, seeking to redeem a mortgage prior to the 
suit, must pay the interest at.the rate agreed upon in 
the mortgages there being no authority, either under 
в. 10 of Act XXIII of 1861 or under the Civil Pro- 
cedure Code, s. 209, to reduce it to the Court rate. 
Uxzs Снонрав 5180АВ v. ZAHUR FATIMA 
[L L. R., 18 Calc., 164 
L. В, 17 L A., 201 


198. ——— Buit to declare property 
attached not liable in execution—Injunction 
against sale of property pending decision of suit 
on plaintiff giving security for interest on the sum 
representing value of attached property—Subse- 
quent dismissal of suit with costs—Application by 
defendant in execution of decree for the interest 
for whioh security ordered by injunction—Civil 
"Procedure Code (Act XIV of 1889), ss. 492, 497. 
—K, having obtained a decree against one attached 
a house in execution. M” intervened under s. 278 of. 
the Civil Procedure Code (Act XIV of 1882), and 
applied that the house, if sold, sh -uld be sold subject 
to his mortgage. His application was dismissed, and 
he thereupon brought a suit (No. 648 of 1887) for a 
declaration that the house was not liable in exeeution 
of K's decree, That suit was dismissed by the lower 
Court, and Ӯ appealed. — Pending the hearing of the 
appeal, he applied for and obtained under s 492 of 
the Civil Procedure Code an injunction restraining 
the sale until the result of the appealon his giving 
security for interest at six per cent. on R2,00), the 
acknowledged value of the house. The appeal was 
heard in due course and was dismissed with costs, and 
thereupon Ж, in execution of the decree in this last- 
mentioned suit (No. 648 of 1887), applied to recover 
the interest for which security was ordered to be 


“given by the District Court. Held that he was not 
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entitled to recover it. А Court of execution cannot 
award interest when the decree is silent. The 
respondent К had his remedy under в. 497 of the 
Civil Procedure Code, and that remedy was obtainable 
on application not to the Court of execution, but 
to the Court which issued the injunction. VABAJIAL 
MULCHAND v. Казтов DHARAMCHAND 

[L L. B., 23 Bom., 48 


(с) Сохтваотв, 


199. — ———— Wagering contract—Con- 
tract without stipulation as to interest — Mercan- 
tile weage—Act XXI of :848.—Ncither by the 
English nor the Hindu law, unless there be mercan- 
tile usage, can interest be imported into a contract 
which contains no stipulation to that effect. Та ап 
action on contracts known as tajee mundee chitties— 
opium wager contracts (before the passing of Act 
XXI of 1848, which prohibited such gambliug con- 
tracts)—the plaintiff claimed interest on the sum 
recovered. Held that, as there was no stipulation аз 
to interest in the contract or satisfactory evidence of 
mercantile usage at Calcutta to import interest into 
the contract, the interest claimed could not be 

allowed. JUGGOMOHUN Овозе v. KAISRERCHUND 
[9 Moore's I. A., 356 

See JvGGowonUx @новЕ r. Manick CHUND 

4 W. R., P. C., 8:7 Mooré's I. A., 283 


180, — — Contract rate of interest 
Power of Court to. withhold interest. —When. by 
the terms of в contract money is to bear interest, 
interest is as much payable by virtue of the contract 
ва the principal, and the Court has no power in such 
a case to withhold interest. BUNWAREE LALL 
Sanoo v. МонЕзнув тчон 

[Marsh., 544: 9 Hay, 644 


Котоо с. Ko Pay Үн . — 6 W. R., 255 
181. Obligation of 
Court to award such rate—A Court is bound to 
enforce an agreement between the partics as respects 


the amount of interest to be paid upon а bond, 
instead of limiting a claim for accumulated intercst to 
в sum not exceeding the principal. KALICA PROBAD 
‘MrsseR e, GOBIND CHUNDER SEIN 
[2 W. R., В, C. C. Ref, 1 
132. — — — — Act XXVIII of 
1855—Inequithle contracts.—The provision cone 
tained in Act XXVIII of 1855, that any rate of in- 
terest which the parties may have agreed upon shall 
be awarded, in no way prevents the Courts in India 
which administer toth law and equity from examining 
into the character of agreements between partics 
holding relations to each other which enables one to 
take advantage of the othcr. and from declining to 
enf: тсе such agrecment when unfair and extortionate. 
ViNAYAK SADASHIV VOZE г. RAGHI 
[4 Bom., A. C., 202 
133. —. Rate of interest 
on bend up to decree—Act XXVIII of 1955, s. 2— 
Civil Procedure Code, 1877, г. 209.—The contract 
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rate of interest must be allowed up to date of decree 
in accordance with Act XXVIII of 1855, в. 2. The 
Civil Procedure Code, в. 209, does not expressly refer 
to suits in which interest has been contracted for, 
and does not repeal the former Act. BANDARU 
SWAMI NAIDU ©, АТСНАТАММА. 


[L L. В. 3 Mad., 125 


184, Setting aside 
transaction by guardian of minor—Interest on 
loaw.—ln setting aside an and sale as 
being contrary to the interests of a minor and made 
by the guardian, a Hindu lady, under circumstances 
which showed that she had been imposed upon, 
interest was allowed on в sum of 926,000 which had 
been actually advanced, at the contract rate of six 
per cent. in lien of five per cent. awarded by the 
Sudder Conit, and in preference to the current Court 
rate of twelve per cent. LALLA BUNSERDHUR v. 
Вихриввияв Durr Siwon . 10 Moore's L A., 454 


185, — — — — — — Subsequent ine 
terest.—Where a Civil Court awards interest under 
an admitted contract, it is bound to award it at the 
stipulated rate up to the date of decree ; but for any 
time after that date it has power to exercise its own 
ecretiou as to the rate of interest to be awarded, 
Buvewax Doss е, ТекАтт THAN Naram Dzo 

[29 W. R., 800 


186. — — —— Interest after due date of 
bond—Date of refusal of payment.—In a suit 


upon a bond, when the genuineness of the bond and the 
defendant’s liability under it are clearly established, 
tho plaintiff is entitled to interest from the time 
the defendant declined payment of the sum due upon 
the bond. Оомал Вівнон Tawaney c. Roy MORUN 
. W. в, 1864, 901 


Lau Міттвв . 


Court. 
be allow: 
discretion of the Court to fix the amount of interest, 
if any, to be paid from the due date of the bond 
to the date of the commencement of suit, SITANATH 
Boss е. MarBURA МАТИ Вот 

[2 B. L. R., Ap. 10: 11 W. R., 68 


JOYRAM GOSSAMER v, Noprx Сиохрра Doss 
[26 W. R., 318 


138. — — — — — — — — Bond under 2.52, 
Act ХХ of 1866.—When в bond undor s 52, Act 
Act XX of 1566, is enforced on a decree, no interest; 
is to be allowed on it, if the bond dees not provide 
for interest after the date on which the debt was 


payable. KALLOORAM  BaBoo e,  DOORGANATR 
TAIUXBDAB . . . . 101. Е.,175 
189. Interest after 


filing of plaint—Interest at rate stated in bond— 
Diseretion of the Court—Ciril Procedure Code 
(Act XIV of 1862). s. 200.— Intercat after date of 
snit is in the discretion of the Court, notwithstanding 
that a fixed rate of interest is mentioned as payable 
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зано o Dawns вме Upon, properes е following provision, “ Our rights and 
М озал Marwan v ER 12 са Burt in the аот аР оніо Rajapur shall re 
Bre. "edged and hypothe cated for this debt” Ine 
Provision fop | terest wag claimed in the suit at the 
И date f enforcement, | cent. ver паве іа 
im iere » regiatere bond prov ‘ded fir payment i ў 
Рн the date upon which the tond fo 
E A enforcement wel 
E EAT strictly agamas 
и. PROSONOMOY E 
the 


DOES A o № . 16 W. R., 297 


—— —-—-— Discretion о 
c inei в suit brought to recover the Principal 
curt. 


27, refcrred to, 


the p of damazes 

interest due upon a written Security given for nnec: ssurily 

ad payment of the principal money on a day spear 4 his chum ty 
А j 


the Ah interest pulated rate up to sich day, 


ОР the principal 
taken into con- 
the original rate 


ipi i 
е d is not bound to award such interest at 
thinks A ted raté. The principle hid down in 
the ві v. Fowler, L. В,7 B. L., 27, followed, Dex: 
Cooke LALL v, Her NARAYAN SING 
DoxAL MLR Cale, 41 
EEN DOYAL LALI v. CROA буон 
в, С. Di 25 W. n, 189 


A ра Pelle В 
M ae Jor want of енот, Wier. 
pr vious suit on a bond, which Buit was Jost on mages should be measured must depend 
ere Uf Want of Jurisdiction, the pjan sued | in ench exse upon its specie circumstaners, Bramer 
tern specific sum, and for interest as from a certain DAYAL v. Ир Naran . LL.R,8 AL, 486 
Е daclared, in а subsequent Suit insti 
ty bim on the same tea, ША to interest on the tise than at contract rata —Wherea debtir by big 
In only from the date from which he sued for it | tong stipulated te Pay interest at 13 per cent рег 
in the firat suit, to the т the present decree of annum up to the time fixed for payment, but the 
the a NE аы weiss * отет money remained unpaid fora long time, the High Court 
OP THE EX- : “RPC, Caused to interfere with the deve of the lover 
Court awarding plaintiff intercat at the Tate stipulated 
8. C. Lanta Nara Doss о, тат IA EO for up tothe tine fete Payment, and a lower seed 
орин . $ ВГА, 2 irene бозвати LUCHMER Nam POONER v. 
143. бона Оз mortgage Fonda’ датан a Trxarr Her Narain SINGH , -18 W.R, 822 
axit on bond.— tonds, dat 32, the 
ed interest сту for віх уса i 147, E р, 
pop ore Det Valad Muhammad pee fo alter contract as regards inferest—Bind pog д6 
6 Вот, A. С, 90. nnd Матти Srtvoji,9 Bom, | by instal menta Се Procedure Code (1959 Jy 
83. NARAYAN DESHPANDE p. Ravavaar + 194, (1877) з. 910. Neither Act УШ of 18.9, 
ý "Е, 6 Bom, 197 | 8.194, nr Ae? X of 1877, в. 210, confera any auth rity 
о relieve а co: 
ТЕТУ rt eas Mert such an ехрмав stipulation in a Lord руне by 
bond the plaintiff arc ЗЫН to recover the marag 
rate of int rest with: ut, any deduction, Forreuua 
BEGUM v. MOHAMMED Aso, 
[L L. R, 0 Cato, 300 
rought in qae] Métrure of dam. 
suit was brought in 1884, upon a hypotho- 
Cation-bond executed in April 1875, in which the 
Qbligors agreed to repay the amount borrowed with 
sem, in June of 
There was no provision ва to Payment 
QE interest after duo date, ‘fhe bond specified cer. 
in property as belonging to the obligom and 
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the secoud, which fell d:e on the 8rd August 1878. 
On the 20th August plaintiff sued to recover the 
whole balance due on the bond. Defendant admitted 
the Lond, but pleaded tender of the amount of the 
sccond instalment soon after the due date, and prayed 
for payment by instalments without any interest. The 
first Court passed a decree in the plaintiff's favour 
for the uinount claimed with c sts, but ordered defen- 
dant to pay R10: and the costs at once, and the ba- 
lance by yearly insalments of K100 each, with inter- 
est at 6 per eent. till payment. The District Judge 
ол appeal armed the decree. with a slight variation 
as to intercet, which he dirceted the defendant to pay 
оп overdue instalments only. Held by the High 
Court on second appeal that neither of the lower 
Courts had jurisdiction, without the consent of the 
parties, to substitute, for the contract made by them, 
terms which the Court preferred. Raono GOVIND 
Pasaxe e Dircuaxp . LL.B, 4 Bom, 06 


148. = — — Power of Court 
to alter rate of interest—Civil Procedure Code Act 
(1959), s. 194.—In exercise of the discretion given 
by в. 194 of the Code of Civil Procedure (Act 
VIII of 1859), the Court of first instance in a suit 
on a mortyage-bond gave в decree to the plaintiff 
making the awount awarded payable by instal- 
ments, but gave no interest after the institution 
of tho suit. The Appellate Court amended the de- 
cree by awarding interest fr.m the institution of the 
suit at six pr cent. per annum, the rate originally 
contracted for being twenty-four per cent, per annum. 
Held that, although the stipulated rate was properly 
awardable, the award of the lower rate was not ille- 
gal or beyoad the competence of the Court below, 
with whose discretion the High Court will not ine 
terfere, CARVALHO v. NURBIBI 

[I. L. R., 3 Bom., 208 


But see ЈАРВЕЕ BEGUM v. AHMED HOSSEIN KHAN 
О Agra, 270 


149, ——_____—_____ Ezorbitant 
rate—Discretion of Court to give or not the соп- 
tract rate—When the rate of interest stipulated 
for in a Loud is exorbitant, and there is no express 
understanding that the interest is to continue at the 
same rate aiter the cxpiration of the period fixed 
for repayment, a Court need not assume that the 
are tound by contract to that rateafter such. 
Mauoxzp HOSSEIN v. TUQUEBROODEEN 
[15 W. R., 284 


150. Discretion of 
Court to give or not the contract rate,— Where a 
party borrowing money entered into а tond stipulat- 
ing to pay 424 per cent. per annum as inter 
until the whole debt, principal and interest, was 
paid off, and, if the whole was not рый within the 
time mentioned, that the tond should be enforced as 
в registered deed,—Held that the rate of intercst 
was uot a question of discretion, but must be paid at 
the rate stipulated. EzasuT HOSSEIN г. JUSMUNT 
Roy . . . . . 15 W.R., 396 
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3. OMISSION TO STIPULATE FOR, ОЕ STIPU- 
LATED TIME HAS EXPIRED—continued. 
161, —— Compound in- 
terest—Contract rafe— Penalty.— Whero a stipula- 
tion for compound interest is included in в contract, 
the compound interest ів not в penalty, but a matter 
cf contract, and a Comt enforcing the contract in а 
decree should give the compo»nd interest also. 


Lanp Мовтолов Bank OP INDIA v. ВАРНА 
Квівнма Durr . . 95 W. R., 323 
152. Mort gage-bond 


— Compound interest from co-sharer enforcing pre- 
emptics.— В stipulated in the instrument of mort- 
gago to pay the interest annually, and in case of 
default to pay compound intercet. The mortgage 
was afterwards fireclosed, and 4, the mortgagee, 
sued for and obtained posscssion. S, а co-sharer, 
sued for and was held entitled to pre-emption in 
respect of a share in the property. Held per STUART, 
C.J., SPANKIE, J., and STRAIGHT, J., that, inasmuch 
B would have been obliged to pay compound 
interest had he desired to redeem the mortraged 
property, A was entitled to receive from S compound 
interest up to the date of foreclosure. ALU PaasaD 
=. Зокнак. : . LL В. 3 ALL, 010 
153, — -— Discretion of 
Court—Reascnable rate of interest.—G gave Ba 
boud for the payment of certain money within в cer- 
tain time, with interest at the rate of 1} per cent. per 
mensem, in which he agreed that, in case of default, 
the obligee “should bo at liberty to recover the 
principal money and interest from his person and 
property” and mortgaged “ his four-anna share in 
mouzah K until payment of the principal money 
and interest.” Held that the bond contained an 
express contract for the payment of interest after 
due date at the rate of 14 per cent. per mensem, and 
that such contract was enforceable. Semb/e—That, 
where there is no express agrecment fixing the rate of 
interest to be paid after the date a bond becomes due, 
an agreement to pay at the rate of interest agreed to 
be paid before such date cannot be implied, but 
the Court must determine what would be а reason- 
able rate to allow. In such a case the rate agreed to 
be paid before such date may ordinarily be regarded 
as the rate to be allowed after such date, provided 
that the rate agreed to be paid before such date 
is not excessive. BALDEO PANDAY v. GOKUL RAI 
[L L. R., 1 AIL, 608 

154. Damages— 
Held where a bond for the payment of certain 
money within a certain time did not contain any 
agrecment fixing the rate of interest to be paid after 
the date it became due, that the question as to the 
amount of interest to be allowed aftcr that date 
sh uld be treated as one of damages, and that, having 
regard to the leugth of time that had elapsed since 
the boud ran out (February 1870) to the date on 
which the suit thercon was instituted (26th Novem- 
ber 1878) intercat at the rate of 8 annas per cent. 
per mensem was an equitable rate to allow after the 
date the tond became due. Held also that but for 
the plaintiffs laches the rate agreed by the defen- 
dant to be paid under the bond (one rupee per cent, 
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mensem) was в reasonable basis on which to 
estimate the subsequent damages, Juara PRASAD 
v. Кисми SINGH . . LL.R,2A1,017 


165, ———— — — — — —— Ezcemire in 
terest.—Upon a contract forthe payment, on a day 
certain, of money borrowed with interest at a certain 
rate down to that day, further contract for the 
continuance of the same rate of interest after that day 
until actual payment ie not to be implied. When, 
therefore, the agreed rate of interest is excessive and 
extraordinary, the Court will reduce the rate to а 
reasonable amount, NANCHUND HANSRAJ е. BAPU 
RUSTAMBHAI . . LLB, 8 Bom, 131 


156. Corenant to pay 
ata certain rate—Obligation of Court to give stis 
pulated interest.—In a deed of mortgage, dated in 
July 1870, the mortgagors covenanted, among other 
things, as follows: “That having repaid the prin- 
cipal amount in the course of three years, we shall 
take back this bond, and we shall continue to pay 
annually interest on the said amount at the rate of 
81-2 px cent. per mensem; that should wein any 
year fail to pay the amount of interest, it shall, at 
the close of the year, be consolidated with the 

pal amount, and we shall pay compound inter- 
est at Н1-2 per cent. per mensem . . . that, in 
the event of non-payment of the principal and interest. 
on the expiration of the appointed time, the” 
mortgagee “shall be at liberty to recover from us 
the whole amount due to him with interest by 
means of a law-suit.” Held that the terms of the 
bond amounted to а covenant to pay interest at the 
stipulated rate after the period of three years, eo 
long as the principal remained due; that, the bond 
containing an express covenant for the payment of 
interest at that rate, the interest was not affected by the 
considerations of the reasonableness or otherwise of 
the rate; and that. the ee was therefore 
entitled to interest up to the date of. the decree at the 
rate of Н1-2 рег mensem.. Buldeo Panday у. Gokal 
Rai, І. І. В. 1 All., 608, referred to. Синав NATH 
v Kaura Passap.. . LL.B. 7 Al, 338 


157, —————____—— Bond—Interest 
post diem-— Non-payment of principal and interest 
at agreed date.—Interest ав interest cannot be 
allowed on money lent on a hypothecation-bond, or on 
в deed of conditional sale, unless it appears from tho 
bond or deed that it was intended by the parties that 
interest should be payable, and then only for the 
period during which it so appears that it was so 
intended. Where по such intention appears, interest 
can be given only by way of damages. Cook v. 
Fowler, І. Е.,7 Н. І, 27, referred to. MANSAB 
Аш o. Guia» Cmawp — . I. L. R., 10 All, 85 


168. Civil Proce- 
dure Code, в. 209—Stipulated interest—Interest 
after. filing plaint— A creditor having stipulated 
Гор interest at в certain rate is entitled to a decree for 
interest at that rate up to the date of decree. 
Mangniram Marwari v. Dhowtal Roy, I. L. R- 
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12 Cale. 569, dissented from. — BAMAOHANDBA v. 
Davo * + 5 LLB, 13 Mad, 485 


158. Bond— Interest. 
post diem Damages for non-payment on due date. 

A contract to pay interest post diem оп a mo;tgage 
ought not to be implied when the parties to the 
written contract have not expressed therein any 
such intention. This is particularly the case where 
the written contract does in clear terms provide for 
the payment of interest and compound interest during 
the term of the mortgage. Narain Lal v. Chajmal 
Das, unreported, followed. Chhab Nath v. Ката 
Prasad, І. L. Ry 7 Ally 883; Baldeo Pandey v. 
Gokal Rai, I. І. R, 1 All.,603, referred to; and 
Cook v. Fowler, І. Е., 7 Н. L., 27. BBAGWANT 
5іхон c. авло Since LL.B, 11 All, 416 


169. ‘Mortgage-bond 
—Interest post diem—Damages—Bond.—Interest 
post diem on & mortgage-bond for a term certain 
‘and containing no express provision asto the payment 
of post diem interest is nothing else than damages 
for the breach of a contract. Such interest cannot be 
regarded as а mere coutinuance of the ad diem interest 
due on the mortgage-bond, and, as such, as forming 
an integral part of the mortgage-debt, nor even ав 
resembling such interest and forming а o" 
upon the property, though nomivally damages. In 
respect of post diem interest given by way of damages, 
no distinction is to be drawn between simple bonds 
and mortgage-bonds. Mansab Ali v. Gulab Chand, 
I. L. В. 10 All, 85, and Bhagwant Singh v. 
Daryao Singh, I. L, R., 11 All., 416, followed. Cook 
у. Fowler, L. By 7 H. Ly 27; Bishen Dayal v. 
Udit Narain, I. L. R., 8 All, 486 ; and Rajpati 
Singh у. Kesh Narain Singh, All. Weekly Notes, 
1890, p. 149, referred о. Niwas Raw PANDE v. UDIT 
Мавы Misa . + LL. R, 13 Al, 330 


Mortgage-bond 
d im bond— Diseretion of 
t—Civil Procedure Code (Act ХТУ of 
)), г. 209—Tramsfer of Property Act, в. 86.— 
‘The terms of в. 86 of the Transfer of Property Act 
exclude the discretion conferred on the Court by 
в. 209 of the Civil Procedure Code in cases coming 
under the Tvansfer of Property Act. Mangniram 
Marwari v. Dhowtal Roy, L L. В. 19 Cale. 6: 
distinguished. Mangniram Marwari у. Rajpati 
Koeri, I. L. В. 20 Calo., 366 note, approved. 5.86 
of the Transfer of Property Act binds the Court to 
give a decree at the rate of interest provided by the 
mortgage if it be a rate to which no valid legal 
objection can be taken; that interest must be so 
computed down to the day fixed by the Court, accord- 
ing to the terms of the second paragraph of the sec- 
tion, that is, the day being oue within six months from 
declaring in Court the amount due. ‘Tho amount to 
be declared due is the amount due for principal aud 
interest on the mortgage, including interest at the 
rate provided by tho m rtgage-deed up to the day eo 
fixed; it is the same whether it be ascertained on an 
account being taken by the order of the Court, or be 
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ascertained by the Court itself. Surya NARAIN 
Siwen с. JoazNDRA Narain Roy CHOWDHCRY 


(I. L R., 20 Calo, 360 

Мломвам MARWARI г. Raspati KOBBI 
[L L. R., 20 Calo., 866 note 
262. Transfer of 


Property Act (IV of 1882), s. 86 — Mortgage decree 
— Contract. rate — Subsequent. interest — Civil Pro- 
cedure Code (Act XIV of 1882), а. 209.—When 
a decree for sale is passed in в mortgage suit, 
interest at the contract rate should bo decreed for 
the period allowed for payment by the mortgagor, and 
subsequent interest should be decreed at six per cont. 
only.  SUBBARAYA RAVUTHAMINDA NAIMAR г. 
Poxwvsaxr NADAR LL R., 91 Mad., 364 
163, — — — — ——— — Interest Act 
(XXXII of 1889)—Interest on mortgage-money 
—Tramfer of Property Act (IV of 1882), s. 58— 
Charge on mortgaged property.—The Court has 
power under the Interest Act (XXXII of 1839) to 
give interest on mortgage-money, ав it i» money 
payable at а certain time and under a 
written instrument; and the terms of в. 88 of the 
Transfer of Property Act make such interest, 
recoverable or payable out of the mortgaged Property. 
The interest on the mortgago is not necessarily 
only the interest which the parties stipulated by the 
mortgage-deed should be paid, but would also include 
interest which under the law is payable, e.g., interest 
after the due dato of the mortgage, where there is 
no stipulation for interest after the due date. 
BIKRAMJIT TEWARI e. DURGA DYAL TEWARI 
[L L. R., 21 Calo., 274 
164. о Construction of 
mortgage—Compound interest—Relatice rights of 
first and second mortgagees of the same property— 
Mortgoge-decree giving terms of redemption of the 
first by the second.—Thoro being а first and a second 
‘mortgage of the same property, a mortgage-decree 
(that upon the first by consent) was obtained by 
each mortgagee respectively, neither of them being а 
party to the decree obtained by the other. Та the 
first mortgage it was agreed thst, on default by the 
mortgagor, interest at 12 per cent, should be paid on 
the principal and interest taken together, the latter 
being calculated with annual reste, At a judicial 
sale under the decree obtained by the first mortgagee, 
he became the purchaser of tho greater part of the 
property. In this suit, which was brought by the 
rst mortgagee’s heir now representing him against 
the second mortgagee, making the mort; agors parties 
for s declaraticn of his rights, it was decided that the 
second mertgagee was entitled to redeem the first 
mortgage. But the Appellate Court, referring to the 
consent decree having given simple interest only, 
made this the basis of an inference that compound 
interest must now be disallowed. Held that this 
was nt the right inference, and compound interest 
was алей according to the terms of the mertgage. 
Gaxoa Рұввнар Sanu v. LAND Мовтолов BANK 
(LL. R., 21 Calc., 366 
L. В. ЗІ А.,1 
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168. — — — — — — — — Interest Aot 
(XXXII of 1839) — Mortgoge— Interest post diem 
—Tramfer of Property Act (IV of 1882) г. 88— 
Charge,— The plaintiff sued. in December 1891 upon 
sregistered mortgage, dated 1876, in which it was 
provided that intercet should bo paid at the rate 
therein mentioned, and that the principal should be 
rapaidon 10th April 1850, but in which there was 
no provision fcr payment of intercst post diem. 
Held that interest post diem should be awarded under 
the Interest Act, 1839, at а reasonable rate. Semble— 
The amount so awarded would constitute в charge on 
the mortgage premises. ВАМА REDDI о. АРРЫТ 
Вот ^ . . . LL, R., 18 Mad, 248 


Езетма REDDI v. VARADARAJULU REDDI 
[L L. R., 18 Mad., 338 note 


168. Mortgage 

Interest рой dieom—Transfer of Property Act, 
а. 88.—Where the instrament sued «n а mortgage 
hypothecating an interest in land did not 
provide for interest post diem, it was held that any 
claim in the nature of a claim for such interest could 
be allowed by way of damages only, and was rot а 
charge on the land. In the present ease the claim 
was barred by lapse of time. Варт Brat SARIBAL 
v. Баш Ршл . . LL. В. 18 Mad., 957 


THAYAR AMMAL v. LAKHSHMI AMMAL 
L. R., 18 Mad., 831 
167. Interest post 
diem— Mortgage.—A mortgagee is entitled to interest 
post diem, if there is nothing in the decument to 
indicate that the parties did not intend that int erest 
should be paid after the due date, NITYANANDA 
PATNAYUDU v. Варна CHEBAMA DEO 
(LL. R., 20 Mad., 371 
168, — — — —— — — Interest Act 
(XXXII of 1889) -бий for money payable 
under an oral contract—Contract Act (TX of 1872), 
s. 73,—The plaintiff sued to recover a sum of попсу 
due to her on an oral contract together with interest. 
No agreement or usage giving a right to interest was 
alleged, and no written demand and notice had been 
given under the Iuterest Act. Held that the 
plaintiff was not entitled to interest, KAMALAMMAT, 
©. РЕВВО MEERA Levvat ROWTHEN 
0. L. R., 20 Mad., 481 
169. — — — — — — — — Interest post 
diem — Interest. Act (XXXII of 1839)— Transfer 
of Property Act (IV of 1882), за, 88 and 89— 
Interest on mortgage money— Charge on mortgaged 
property.— When in a suit for sale under es. 88 and 
89 of Act IV of 1882 в Court allows, under Act 
XXXII of 1839, interest post diem, its decree, во far 
ва such post diem interest is concerned, is nota decree 
for sale under s. 88, but ів а decree for money which 
can be executed in the manner provided for the 
execution of simple money decrees. Bikramjit 
Tewari v. Durga Dyal Tewari, I. L. R., 21 Caley 
274, dissented from. NARINDRA BAHADUR Pit v. 
Kum Husan . . L L. R., 17 All, 581 
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170. — — — — — Suit by mort- 
gages on morigage— Bate of interest up го decree 
Transfer of Property Act (IV of 1882), аз. 86 
and 88.—In a suit by a mortgages to recover the 
money due on his mortgage, the plaintiff is entitled to 
interest at the rate specified in the mortgage-deed пр 
to date of decree, and a Civil Court has no discretion 
to refuse to award such interest. СВАТОВВНАІ 
Kansan с. HARBHAMJI HARISANOJI 
[L L. R., 20 Bom., 744 
171 ——— Interest post 
diem—Damages—Charge on the property—Tra: 
Jer of Properly Act, ss. 88 and 89 — Consirue! 
‘mor/gage.—The use of the term sudi (bearing intor- 
est) in а mortgage-deed he/d not to imply a covenant 
to pay a post diem interest, there being a specific 
agreement to repay the mortgage-debt, principal and 
interest, in seven years. Where in в suit upon a 
mortgage-toud pos? diem interest is decreed as dam- 
agca, the payment of such damages docs not con- 
stitute a charge upon the mortgaged property. Na- 
rindra Bahadur Pal v. Khadim Husain, 1. L. R, 17 
All., 531, referred to. Влкнт RAM v. SHEO PARSHAN 
Raw. . . . LLR,, 18 AIL, 316 


172. Suit on mort- 
ag Interest post diem. 


g Covenant to pay interesi 

—In a suit on a mortgage it appeared that the 
instrument sued on was executed to secure a sum 
of money arrived at by calculating interest on sums 
previously due by the mortgagors, aud it was ex- 
Pressed to be for securiug the payment of that prin- 
cipal together with interest as it might accrue 
annually. ‘There was also а provision for compound 
interest. The principal was payable on the 14th 
July 1886, and there was no express stipulation 
to pay interest after that date. Held that the mort- 
gexecs were entitled to interest for the subsequent 
Period. PEDDA SUBBABAYA CHETTI є. GANGA BAZU- 
LUNGARU . B., 20 Mad., 149 


173. —— — — — — — —— Розі diem in- 
leresi — Damages Continuing breach of contract— 
Construction of morlgage-bond— Limitation. Act 
(XV of 1877), sch. 11, arts. 115 and 116.—No pay- 
ment had been made on an agreement contained in a 
mortgage-deed for payment of the principal within a 
year and interest thereon at a stated rate. The deed 
Provided that the borrower would not transfer the 
mortgaged property until payment in full of the 
amount due ior principal and interest, and that any 
money paid should be first credited to the latter. 
In a suit brought more than seven years after the 
date fixed for payment, the Courts below gave cffcct. 
to the defence that the creditor had no right under 
the contract to intercst at the rate specified therein for 
the period after that date ; and that limitation barred 
recovery о! money by way of damages for a breach of 
the contract. Held that the Courts below had erred 
as to the cffect of the coutract, and that there had 
been в failure to regard the intention shown by the 
conditions in the mortyage-deed above-mentioned, the 
High Court Loy to have acted on в fixed rule of 
construction, down for trensactions of this kind, 
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instead of arriving at the meaning of the deed by an 
exausination of its terms. By the true construction of 
the contract when the whole of it was considered, the 
creditor was entitled to payment of the principal with 
interest at the rate stated in the deed for the entire 
period of non-payment, This should be down to the 
date of the decree of the first Court. 1n the decree 
should be added interest fr m its date till payment nt. 
six per cent, per annum. Even supposing the con- 
struction put by the Courts below to have been correct, 
the creditor still might have recovered six years’ 
arrears of interest by way of damages, notwithstanding 
limitation. There had been a breach of contract daily 
while the principal remained unpaid and unbarred by 
time. The judgment of the Full Beoch in Narindra 
Buhadur Pal v. Khadim Husain, І, І. R, 17 
All., 581, was not approved it disregarded condi- 
tions in the mi rtgage-deed (which in that case rescm- 
bled the present deed) indicating the intenti n of the 
parties to И. MATHURA Das r. NARINDAR BAHADUR 
[L L. Е.,19 All, 39 

T. R., 33 L A, 158 

Ï C. W. N., 6a 


174. Constructicn of 
a contract im a mortgage-deed as to interest. — 
A deed of mortgage stipulated in general terms that 
interest was to run upon the principal sums advanced, 
withoutany limitation as to the period of its currency ; 
and also stipulated that in default of punctual pay- 
ment at the end of each year, the mortgagees were to 
be at liberty to trat unpaid interest as principal, 
and to recover it from the mortgaged ргорегиу. 
According to the tenor of the deed, when all its provi- 
i ions were considered, it was not the 
true coustruction that the capital sum was to cease to 
bear interest at the contract rate upon the arrival of 
the time stipulated for payment. Mathura Das v. 
Каја Narindar Bahah«r Pal, I. L. R., 19 All., 89 : 
L. R., 23 І. A., 188, referred to and followed. BiN- 
DESI NAIK v. GANGA SARAN SAHU 
[L L. R, 90 All, 171 
L.R,251.A,0 
2C. W. М. 129 


115. —— — — — — — — Provision in 
bond for annual payments of interest and repay- 
ment of principal sum on day fized,—A bond, which 
had been executed in December 1881, contained a 
stipulation that interest should be paid on llth 
April every year, and that the principal sum borrowed 
should be repaid in Deecmber 1884 Repayment not 
having been во made, a suit was brought in Dcccmber 
1896 to recover the principal sum together with interest 
up to the date of plaint. Held that, inasmuch as the 
bond contained а stipulation for the payment of intere 
est annually and there was nctbing in it to suggest 
that the liability should cease on the day up:n which 
the principal was repayable, interest could be re- 
covered. JIVANNA PANDITHAR ©, APPALU 


(I. L. R., 22 Mad., 339 
M6. ——.— =- — —— Transfer of 
Property Act (IV of 1882), зи. 86, 88, and 89— 
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Decree for sale on а mortgage—Interest after date 
fixed for payment— Civil Procedure Code (1852), 
зе. 209 and 222.—In a suit upon a mortgage for the 
sale of the property mortgaged, the Court has no 
power to allow in the account under s. 86 of the 
‘Iransfer of Property Act, 1882, or in its declaration 
under that section, interest for в period beyond the 
date of payment which bas to be fixed within six 
mouths from the date of the decree. Ss, 209 and 222 
of the Code of Civil Procedure, 1882, do по affect 
the special provisions as to allowance of interest 
contained in tho ‘Transfer of Property Act, 1582. 
AMOLAK ВАМ с. Lacumt NARAIN 

LL L. В, 19 AIL, 174 


See Pinpav NARAIN SINGH г. RUP SINGH 

[L L. R., 20 All, 397 

171. ——— —— — — — — — Tramfer of 
Property Act (IV of 1882), s. 56— Mortgage by 
conditional sale—Interest Act (XXXII of 1.89) 
— Limila: ion Act (XV of 1577), sch. 11, arts. 116 
and 182.— Held by в majority of the Full Bench 
(Mactan, C.J., O'KINEALY, J., and MACPHERSON, 
Јо that when a mortzage-bo id contains no stipulation 
for the payment of interest after the due date, intercst 
is payavle by virtue of the Interest Act (XXXII of 
1839). Art. 116 of sch. lI to the Limitation Act 
prescribes the perio! of limitation in such a саве, and 
therefore ouly six years’ iuterest after the due date 
at 6 per cent. per annum is recoverable. The mort- 
gagor cannot redecm until he has repaid the principal 
sum with such interest and coste. Gudri Koer v. 
Buubaneswari Соотат Singh, 1.1. Вы 19 Calc. 19, 
approved. Mathura Das v. Narindar Buhadur, 
L. Buy 19 Ally 39: І. В., 23 І. Ay 138; Cook v. 
Fowler, L. R. 6 and Bikramjit Teu 
v. Durga Dyal Tewari, 1. L. Ry 21 Calc, 274, 
referred to, Held (by TREVELYAN and BANERJEE, 
JJ.) that the intercst after due date should be 
regarded as interest due on the mortgage within 
the meaning of в. 86 of the Transfer of Property Act 
(IV of 1882) ; and that being во, that it becomes а 
charge ou the mcrtgaged property, and the period 
of limitation applicable to the claim for such intercst 
is twelve years under art. 132 of sch. II to the 
Limitation Act (XV of 1877). _ Mori Этмон г. Rawo- 


навг нон. . . LL, Re, 24 Calo, 690 
[1 C. W., N. 487 
178, — - —— -— Amount se- 


cured by mortgage-bond with interest repayable by 
three instalmente—Whole amount to become due 
on failure to pay any instalment—No provision for 

ost diem interest.—By в registered mortgage bond 
it was stipulated that the mortgage-debt secured 
thereby aud interest thercon at one per cent. per 
annum sbould be repaid by three annual instalments, 
the first of which was to become due on a certain 
date; and it was provided that, if default should be 
made in payment of any instalment, the whole amount 
secured by the bond sboald at once become payable. 
The Loud contained no provision for the payment 
of post diem interest. Default having been made, 
the mortgagee sued for principal and for pest diem 
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interest. Held that the covenant must be construed 
to be one for the pay ment of interest as loug as the 
principal sum was improperly withheld. Moti Singh 
У. Ramohari Singh, 1. L. Ru 24 Caley 699, cousi- 
dered. Gnantayya г. PAPAYYA 

(I. L. R, 23 Mad, 534 


179. — Inter 
diem—Construction of bond—Damager. 
construction of в written contract t; repay in two 
years from its date moxey with intercet at 15 per 
cent. to be paid half-ycarly, arrears cf interest being 
added half-yearly t. the principal, the Judicial Cum- 
m ttce concurred with the High Court that there was 
no contract t» pay iutercst at that rate after the date 
fixed for repayment. He/d thaton that construction 
the creditor w.uld be entitled oa default made in the 
repayment to receive interest, but technically as 
damages assessed ; and the rate primi facie would be 
the sume as that provided by the contract during the 
two years, although there is no rule of law making 
that ‘rate necessarily the measure of the damages. 
‘The compounding the interest after the expirati т of 
the two years was disallowed, and an account was 
ected on the basis that the intercst post diem 
should be simple, at 15 per cent. down to the date of 
the plaint, and after that date at 6 per cent. till pay- 
ment. CHAJMAL Das с. B&13 BHUSAN LAL 

LL L. R., 17 AIL, 511 
1. R., 22 I. A., 199 


180, — — — —— Mortgage—In- 
terest on тот даде-Честев — Transfer of Property 
Act (IV of 1582), ss. 86, 87, 88, 90, 94, and 97 — 
Civil Procedure Code (1552), ss. 209, 222, and 644, 
ach. IP, forms 109 and 128—Furm of decree— 
Practice, The Court bus power, under a decree in 
в mortgage suit under s. 86 cf the Transfer of Pro- 
perty Act (IV of 1882), to allow interest subsequent 
to the date of decree and the date fixed by the decree 
for payment until reslizatiou. Amolak Ram v. 
Lachmi Narain, I. L. В. 19 All, 174, dissented 
from, ACHALABALA Boss г. SURENDRA NATH DEY 
L. R., 24 Calc., 766 
ТС. W. N., 550 


181. ——_______ Mortgage— 
Construction of murtgage—Post diem interest where 
none is stipulated for in the deed.— Where a mert- 
gaye-deed contained a covenant for payment of prin- 
cipal and interest at а fixed rate in two yeors and 
further covenants not to transfer the mortgaged pro- 
perty until payment of principal and interest, and also 
on failure of payment of interest for опе year to treat 
the amount after the lapse of that year as principal, — 
Held, пров the coustruction of the mortgage-deed the 
Parties intended, that if the principal were not paid by 
the stipulated date, interest should continue to run at 
the rate mentioned in the deed. and that the mort 
gagee was entitled to recover the principal with 
interest at the stipulated rate to the date of the decree 
of the first Court and at the rate of 6 per cent. therc- 
after. Mathura Das у. Narindar Bahadur Pal, 
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I. L. Ry 19 All, 89: L. R., 23 I. Ay 138, referred 
to. SARALA Das: v. JOGENDRA NARAYAN Basv 
(I. L. R., 25 Calc., 246 


182. Decree for 
on a mortgage—Interest allowable after date fized 
by decree for payment of the mortgage-money.— 
In construing a decreo for sale upo: е, the 

"terms which are susceptible of being construed cither 
as allowing interest only up to the date fixed by the 
decree for payment of the mortgage-debt or as 
allowing interest also after that date until realization, 
the proper construction, to make the decree in accord- 
anco with law, is that interest is allowed up to 
the date of realization and not mercly up to the date 
fixed by the decree for payment of the mortgage- 
debt, Amolak Ват v. Lachmi Narain, I. І. В» 
19 All, 174; Nain Dat v. Harihar Dat, Weekly 
Notes, All., 1898, p. 67, and Maharaja of Bhartpur 
v. Kanno Dei, Weekly Notes, All., 1898, p. 164, as to 
this point overruled. Achalabala Bose Y. Surendra 
Nath Day, I. L. Е. 24 Calc., 766, and Subbaraya 
Ravuthaminda Nainar v. Ponnusami Nadar, I. L. 
Е. 21 Mad., 364, referred to. Rameswar Koer v. 
Mahomed hehdi Hossein Khan, I. L. R., 26 Cale., 


89, followed. BAKARSAJJAD е. Upir NABAIN SINGH 
L. R., 21 All, 361 
183. Enforcement of 


mortgage made before Transfer of Property Act— 
Eate of interest from date of suit to date fized for 
realization—Civil Procedure Code (Act XIV of 
1882), s. 209—Transfer of Property Act (IV of 
1889), г. 86.—One of two mortgages bore interest at 
12 per cent. on the mortgage-debt payable with 
costs, and the other carried simple interest. Pay- 
ments made by the debtor had been apprepriated by 
the creditor to payment of the interest on the bond 
bearing simple interest, while the compound interest, 
on the other hand, had been left to accumulate. The 
creditor sued the representative of the debtor after 
his decease, to enforce the mortgage bearing com- 
pound interest. The Transfer of Broperty Act, 1882, 
was in force when the suit was instituted, but 
not when the relation ot debtor and creditor between 
the parties commenced. Held, assuming that a 
discretionary power to a Court remained under в, 209, 
Civil Procedure Code, to decree interest to run, at less 
than the contract rate, in a suit commenced before 
Act IV of 1882 became law, still the best guide 
to discretion in this case was to be found in s. 86 of 
that Act, which required the Courts to decree mort- 
gage-debts with interest at the rate provided by the 
mortgagee (if to that rate no valid legal objection 
could be taken) down to the date fixed for realization. 
Rawzswam Kose e. МаНОНЕР Menni Hossein 


Kms . . €. L L. R., 26 Calo., 39 
„ В. 25 L A., 170 

C. W. N., 633 

184. — Negotiable 


Instruments Aot (VI of 1881), ss. 79, 60—Interest 
от promissory note — No mention of interest or rate 
Of intereat in instrument.—Cortain promissory notes, 


DIGEST OF CASES. 


( 4124.) 


INTEREST—continued. 


3. OMISSION TO STIPULATE FOR, OR STIPU- 
LATED TIME HAS EXPIRED—concluded, 


on which в suit was brought, were in the following 
terms: “On demand we promise to pay — or 
order the sum of H.— for value received.” 
Plaintiffs claimed interest. On its being contended 
that where an instrument is cı mpletely silent stout 
interest, в. 80 of the Negotiable Instruments Act, 1881, 
has no application, and no interest can be allowed, 
— Held that the mercantile usage which would have 
enabled the Court to award interest on such an 
instrument prior to the рамзе of the Negotiable 
Instruments Act, 1881, has not been abrogated by 
that Act, though the interest that can now be awarded 
is limited by s. 80 to six per cent. S. 80 governs 
alike the casein which interest, but no rate of interest, 
is mentioned in the instrument, and that in which 
interest is not mentioned. In the case of а note 
payable on demand, the date of the demand, and not 
that of making the note, is the date from which 
interest must be takon to run, Bust о, MAHAMMAD 
Sr... LLB, 88 Mad, 18 


185. Acknowledg- 
ment fo prerent debt being barred—Rate of 
interest from date of acknowledgment.—In reference 
to в debt carrying interest ut а certain rate, the 
debtor gave to the creditor, on the approach of the 
date when the debt would have been barred by limita- 
tion, an acknowledgment to prevent that from occur- 
ring. Held that the acknowledgment, being intended 
only for the purpose of eluding the law of limitation, 
had not, by any novation of the contract, given 
to the creditor а right, in the absence of special 
stipulation to the contrary, to claim interest at a rate 
higher than that which the debt had borne down to 
the date when the acknowledgment was made. 


Tansong ВАМАОНАНОВА RAU v. VELLYANADAN 
Рожи. .  . L. Ra 14 Mad, 258 
[L В., 18 L А. 87 


4. STIPULATIONS AMOUNTING OR NOT 
TO PENALTIES, 


186. ———- Stipulation for increased 
interest—4ct XXVIII of 1855, s. 2—Penalty.— 
S. 2 of Act XXVIII of 1855 is the law applicable to 
suits on contracts whereby interest is recoverable, and 
it applies to such contracta indiscriminately of the 
creed of the contracting parties. Where it was 
stipulated in & bond that, on default of the payment 
of the principal amount together with interest at the 
rate of 14 per cent. per mensem within a certain period, 
interest should be payable at the rate of 64 per cent, 
per mensem from the date of the execution of the 
bond, and that, on default of payment of such intercet 
st the end of any six months, compound interest 
should be payable at the rate of 12j per cent, per 
mensem, the Court, treating the rate of interest agreed 
to be paid on default as intended as а penalty, came 
to the conclusion that the rate was so high that it 
would not be equitable to enforce the penalty, 
and therefore decreed the principal amount claimed 
with interest at the rate of 18 per cent. per monsem. 
Lacuxax Энен v. Равно Lact . 6 М. W., 858 
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187, ——_________ Default in pay- 
ment—Act XXVIII of 1855— Penalty.— Where a 
promissory note stipulated that, in default of payment 
of principal within three months after date, interest 
should run at the rate of 75 per cent. per annum, the 
increased rate was held to be в penalty and relieved 
against on payment of interest at 9 per cent. per 
annum, notwithstanding Act XXVIII of 1855. 2101075 
Ratnaji v. Husen, 6 Вот» A. C., 8, followed, and 
“Arulu Mastry v. Wakuthw, 2 Mad., 205. and Brojo 
Kissore Roy v. Madhub, 17 W. R., 878, dissented 
from. Pava Малд v. Govr«p RAMJI 

[10 Bom., 388 


188. ————————— Ussry—Act 
XXVIII of 1856, s. 2—Liquidated damages.—The 
plaintiff advanced money to the defendants on an 
ikrar, by which it was agreed that he was to allow 
them to draw on him to the extent of 820,000 within 
three years, the plaintiff to repay himself by having 
an ijara of the defendants’ share in certain property 
which his loan was to aid them in recovering, A 
4-onna share of the profits, after deducting Govern- 
ment revenue and expenses, was to go in payment of 
interest on the money lent; half of the remaining 
three-fourths to go towards payment of the principal, 
and the other half to the defendants. Ifat the end 
of the term any balance remained due to the plaintiff, 
the defendants were to pay it with interest at 18 por 
cent, If the defendants failed to give tho ijara, 
they agreed to pay the amount borrowed with interest 
at 6j per cent. per mensem. The plaintiff advanced 
the money and obtained a receipt therefor from the 
defendants. The defendants failed in giving the 
plaintiff the ijere. In a suit brought to recover the 
sum lent by the plaintiff with interest, the first Court 
gave a decree for the plaintiff for the sum claimed, 
with interest at the higher rate stipulated for in the 
ikrar, visz., 75 per cent. On appeal by tho defendants 
to the High Court the contention was raised that the 
rate of interest amounted to в penalty which the 
Court would not enforce, and that the contract was 
unreasonable and oppressive in character. Tho 
Judges differed in opinion, Влвон, J., holding that 
the contract was inequitable and oppressive, and that, 
notwithstanding the repeal of the usury laws by Act 
XXVIII of 1856, the was not bound to decree 
interest at the rate stipulated for by the parties; and 
Млвкву, J. (whose opinion prevailed), being of 
opinion that since the passing of Act XX VIII of 1855, 
there was no legal restriction on the rate of interest; 
that the stipulation for interest at 75 per cont, was 
not в penalty, but an alternative stipulation for 
interest at в higher rate on the happening of eventa 
"under which the lender incurred a greater risk, and 
that the contract sbould bo enforced. Held (on 8 
peal under cl. 15 of the Letters Patent) that the 
stipulation in the ikrar for interest at 76 per cent. 
was not in the nature of в penalty, nor was it an 
alternative stipulation; it was an estimate by tho 
parties of the damages to which the plaintiff would be 
entitled in the event of a breach of the contract by 
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4 STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 


the defendants in not giving the ijara. OxDA 
KHANUM v. BRoJENDRO Соомлв Roy CHOWDHRY 
19 В.І. R., 451: 20 W. R., 817 


‘And on appeal ZEBONISSA v. BROJENDRO Соомав 


Roy CHowDHRY б . . 21 W. R., 352 
Gris Сноновв GUHA v. Goue CRUNDER Dass 

03 C. L. R., 161 

189. Penalty— 


Liquidated damages.—Defendaut agreed to supply 
100 keutlams of jaggery by a specified rate at КАБ 
er kautlam, and received R100 advance, Defendant 
ther agreed that in default he would pay interest 
at one per cent. per mensem and nafa at R7 per 
kautlam. Мо delivery was made by defendant. In 
a suit by the plaintiff to recover R7 per kautlam and 
the interest,—Held that the amount sued for was in 
the nature of liquidated damages which plaintiff had 
а legal right to enforce, and not в penalty against 
which the Coart would relieve. The doctrines of the 
English and Roman law upon the subject of penalties 
and liquidated damages examined. ADANKY Rama- 

CHANDRA ROW v. INDUXUBI APPALARAJU GARU 
[2 Mad., 451 


190. Condition for 
payment in nature of interest on mortgage—Unrea- 
‘sonable condition—Penalty.—A mortgage-deed con- 
tained a condition that, if the principal were not 
repaid by a certain day, the mortgage should only bo 
redeemed by payment of опе mura of rice for each 
rupee of the mortgage-money. The mortgages was 
in possession under a prior iladarawara mortgage, 
and rice rose in the market. Held that the condition 
was unreasonable, and such as should not be enforced 
in equity, MAILABAYA v. SUBBABAYA Baur 

[1 Mad., 81 

101. Penalty.—ÀA 
bond stipulated for payment of principal and interest 
at one per cent. per mensem within six months from 
the date of the bond, and in default that the rate of 
interest should be raised to six and a quarter per cent. 
per mensem. Held that the higher rate of interest 
was not in the nature of a penalty, and that the 
plaintiff had a right to enforce payment thereof. 
ARULU Мавтв v. WAKUTHU CHINNAYEN 

[2 Mad., 205 


192; — ——— —— Promisso 
note payable by inatalmente—Penalty.—Where a 
promissory note payable by instalments stipulated 
for interest at two per cent. per mensem, and in 
default of punctual payment, that interest be charged 
at one auna per rupee per mensem from the date of 
the note, it was held that this increased rate of 
interest was в penalty which might be relieved from 
on payment of the lower rate, Hasast BIN DAVLAJI 
v. SAYANA BIN SAGDU . 6 Bom, A. C, T 

Мотол Bin BATNAJI с. HUSEN 

[8 Bom., A. C, 8 

193. Penalty.—A 
promissory note, payable two months after date, giyen 
for money lent and interest in advance at the rate of 
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124 per cent. per mensem, contained an ent to 
continue to pay that rate of interest the due 
date if the money was not then repaid. Held that 
the high rate of interest so agreed to be paid did not 
constitute а penalty against which the Courts would 
тейеуе. Haxma MANJI г. MEMAN AYAB HAJI 
{7 Bom., О. C., 19 
194. — Instalments— 
Penalty— Liquidated damages—A executed an in- 
stalment-bond for 81,000 in favour of В, in which Бе 
stipulated that from the year 1271 (1864) to 1275 
(1808), both inclusive, H200 should be paid in the 
mouth of Jaishta (May 13th to June 12th) in each 
year, and that “in the event of any instalment being 
then due, all the remaining instalments should be 
deemed lapsed, and the principal should be paid with 
interest at the rate of 10 per cent, per mensem, from 
the date of the instalment-bond.” The first instal- 
ment, which fell due on the last day of Jaishta 1271 
(12th June 1864) was paid only on the 13th Falgun 
of the same year (13th February 18561, other instal- 
ments were paid in Jaishta 1272, 1273 (1865, 1866). 
B accepted payment of these instalments as part 
Payment of the principal sum due to him, and 
never made any demand for interest under the terms 
of the bond, ‘The further instalments due in Jaishta 
1274 and 1275 (May 18th to June 12th, 1867 and 
1868) were never paid. On 13th Kartick 1275 (30th 
Oct ber 1808) B sold the bond and all his intercst 
thereunder to С for R800. On 2nd Jaishta 1276 
(14th May 1868) C brought a suit against А for the 
whole amount of the bond with interest thercon at 10 
Per cent, per mensem, from the date thereof till the 
date of suit, namely, 86,099, less the amount #600, 
which had been realized by В in the three instalments 
for 1271, 1272, and 1273 (1864, 1865, and 1866). 
The Judge awarded him only the amounts of the 
unpaid instalments fir 1274 and 1275 (1867 and 
1868), namely, #400 with interest from the date 
of the instalments till date of suit at one per cent. 
per mensem, in all R488 odd, proportionate costs and 
interest on all at one per cent. per mensem till date of 
realization. Оп appeal to the High Court by C,— 
Held that the clause in the bond relied on was а mere 
penalty clause. ‘The original obligee of the bond 
having waived the exaction of any penalty, C was 
not entitled to more than the Judge had awarded 
him. Borgy Doser v. Ѕтрвзудв Rao Bazoo Ror 
Ков .4 В, L. R., Ap., 93: 14 W. R., 487 note 


195. Bond payable 
by instalments—Penalty—Usury—Liquidated dam- 
ager—The defendant executed a bond in favour 
of the plaintiff, by which he agreed to pay “interest 
at 8 annas per cent., month after month, and to repay 
the principal money within the period of three years." 
It was further stipulated in the bond that, “ should I 
fail to pay the principal and interest as agreed upon, 
I shall pay interest at 4 per cent. per n ensem from 
the date of this bond to that of liquidation.” The 
defendant made default in peyment. | Held in » suit 
brought on the bond that the stipulation in the bond 
for the payment of interest at 4 per cent. per mensem 


was in the nature of a penalty, and the plaintiff was 
only entitled to recover interest at a reasonable rate. 
In this case one per cent. per menscm was given. 
Вісноок Хати PANDAY є. Вам Locuow SINGH 
[11 B. L. R., 135: 19 W. R., 271 


HURREENATH Doss r. KALEE PERSHAD Вот 
[22 W. R., 474 


108. ——_________pPenaity.—The 
plaintiff lent the defendant 1700 on an agreement 
that it should be repaid with interest at 8 annas a 
month by instalments; if not repaid in feur years, 
the interest to be paid on the sum advanced was to be 
at 1 рег cent. a month. In a suit after the four years 
had elapsed to recover the loan with interest, the 
Courts Lelow held that the stipulation as to the 
higher percentage was a penalty, and refused to give 
interest at that rate. On special appeal the High 
Court reversed their decisions and allowed interest at 
1 per cent. per mensem. PEETAMBUR CHATTERJEE 
v. KALEECHURN Вот. 

[11 В, L. R., 137 note : 14 W. R., 436 


197. — Penalty. 
Where interest at 82-8 per month was stipulated for 
in а bond, and it was objected in a suit on the 
bond that the rate was exorbitant, it was held the 
Court was justified in giving interest at that rate up 
to date of decree, that being the agreement betwen 
the parties at the time of making the contract, After 
decree, 12 per cent. per annum wns given. Rasie 
вввсв бовман v. KALEERANATH SURMAR 

Ш B. L. В, 188 note: 11 W. R., 455 


198. — — — — — — — — Penaliy.—In а 
bond executed by the defendant in favour of the 
plaintiff it was stipulated that a loan should bear 
interest at H1-8 per mensem for three months, when 
the principal and interest were to be repaid, and 
in the event of its not being then repaid, an enhanced 
rate of interest at 5 per cent. per mensem should be 
payable from the date of the execution of the Lond to 
payment. А decree was given in а suit on the bond 
in accordance with the terms thereof, and on appeal to 
the High Court on the ground that the stipulation 
for interest at Б per cent. per шепвеш was a penalty, 
and would поё be enforced, the Court dismissed the 
appeal with costs. SOHODEA BIBEE o, DEENDYAL 
Ian. . . . ІВ, І. R., 138 note 

199. — — — — ———— Penalty.—À 
bond stipulated that the loan secured thereby should 
be payable in five months with interest at 2 pcr cent. 
per month, and if not thon repaid, intercet at 6 per 
cent. per month should be charged. In a suit on the 
bond in default being made in paym.nt, the defen- 
dant pleaded that the higher rate of interest stipulated 
for in the bond could not be enforced as being coutrary 
to Hindu law, and in the nature of a penalty. Held 
that the Court was bound to give effect to the con- 
tract entered into by the parties, aud would not 
therefore look on the higher rate of interest us a 
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malty. Внозоктзнови Вох v. MADHUB PERSAD 
пъввв . 12 В. L. R., 450 note: 17 W. R., 978 


Ix тив XATTER OY Nono Соомав Boss 
(12 B. L. R., 457 note: 17 W. R., 431 


200. — — — — — — ——— Penalty.—A 
kabuliat contained a clause that “in default of a 
ist, that is, failing to pay the malguzari on the day 
fixed for (paying) instalments, 1 shall pay the zamin- 
dar's malguzari with half as much again.’ In a 
suit for arrears of rent due under ће kabuliat, — Held 
that the stipulation to pay half as much again, i.e., 
intercet at 50 рет cent., was in the nature of a penalty 
which the Court would not enforce, and interest was 
given at the ord nary mie, HURBULLUBH NARAIN 
Siwen т, GENDA MAHARAJ 

[13 В. L. R., 478 note: 20 W. R., 257 


201. —— — — — — — Penalty — Sti- 
pulution for higher rate of interest on default 
payment. — Where a bond stipulated for а higher rate 
of interest in the event of the money not being paid 
at the appointed time, the stipulation was held to be 
not of the nature of a penalty, but of liquidated 
damages, for it provided not an unvarying lump sum, 
but в sum increasing with the time during which 
the obligee was kept out of his money, and was there- 
fore very appropriate as a measure of the proper 
compensatim. Even when a stipulation is intended 
to opcrate as в penalty, it is incumbent on the Court 
to consider amount of money would properly 
mensure the damages consequent on the default. 
ВоотлкЕв Laut г. ВАРНА Siyon 22 W. R., 


208. Penalty— 
Stipulation for higher rate on default in payment 
of mortgage-bond— Power of sale under mortgage. 
— Defendant entered into в bond agreeing to pay & 
specified rate of interest in instalments on a sum 
borrowed and to repay the principal in twelve years, 
the o;ligee not being bound tosccept payment earlier. 
A zamindari was mortgaged as security, and it was 
provided that, if any obstacles were caused by the 
defendant in respect of any of the conditions of the 
bond, the mortgagee would be competent, after two 
mouths’ notice, to sell the property, or portions 
thercof, and pay himself the principal and the interest 
theron for the unexpired pcrtion of the twelve ycars. 
‘A portion of the interest having come into arrear, 
plaintiff gave notice of sale; but defendant disputed 
his right to sell on the alleged ground as not being 
an “oostructin ” within the bond. The parties not 
being able to come to a final agreement as to the condi- 
tions of sale, plaintiff brought this suit claiming the 
full amount of the mortgaye-u.oney with intercst 
for twelve ycars. He obtained a decree, which was 
molified by the High Court, which gave bim principal 
and interest at the stipulated rate. Held that the 
clause relating to sale was in thenature of a penalty, 
and plaintiff was not entitled to enforce it only upon 
default in the payment of interest. He/d that the 
suit was not maintainable, either as an sction for 
damages for the amount which plaintiff could have 
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obtained by the sale or on the bond itself. УвсА- 
TAVARADA IYENGAR v. VENCATA LUCHMAMAL 
[23 W. R., P. C., 91 


303. — — — ——— — —-- Penalty—Rate 
of damages.—Where, interpreting a contract regard- 
ing the payment of interest, a Court held that the 
rate of interest stipulated to be paid in default of 
the punctual payment of the agreed interest mu-t be 
regarded as a penal rate, it should have gone on to 
determine what reasonable damages within the stipu- 
lated rate the plaintiff was entitled to for the delay. 
Under the terms of a bond, dated the 18th of August 
1870, the principal sum was repayable on demand, 
together with interest at the rate of 16} per cent. 
per annum (which was payable at the end of every 
four months), and in default of punctual payment of 
the agreed interest it was repayable with interest at 
the rate of 36 per cent. per annum. Two instal- 
ments of interest at the rate agreed upon were paid 
aud then default was made. The suit was instituted 
on the lst of September 1873, interest from the 
date of the bond to the date of suit at the rate of 
8 per cent. per mensem being claimed, subject to the 
deduction of the interest paid. Regarding the rate 
of interest stipulated in default as a penal rate, the 
Court, seeing that the debt was secured by a mort- 
gage of property and that the rate of interest ordi- 
narily payable was somewhat high, considered it 
sufficient to award the plaintiff 20 per cent. per 
annum, to commence from the expiry of eight months 
from the date of the bond. BIHARI Lat v. JUNI 

[7 N. W., 108 

904, — — — — — — — Promissory 
mote— Stipulation to pay interest at high rate on 
default in payment of note—Penalty—Contract 
Act, г. 74.—The defendant and опе 1, on the 6th 
‘April 1875, gave to the plaintiff, a money-lender, а 
promissory note, by which they jointly and severally 
promised to pay the plaintiff on the 6th September 
38400 “for value received in cash in hand paid on 
signing and delivering this bond ; should we neglect 
or fail to pay this amount on due date, then only 
shall it carry interest from and on due date to date 
of payment at the defaulting rate of 10 per cent. 
per mensem," At the date of the note, the defen- 
dant and D were in the plaintiff's debt in respect of 
other promissory notes, and a sum of R109 was de- 
ducted from the amount of the note of the 6th April, 
in respect of ono of these which was given up and in 
respect of interest on three others, A further sum 
of R125 was deducted as interest in advance for 
the five months previcus to the due date of the nte, 
and the balance (К176) was ‘paid by cheque to D. 
D died before the note became due. In а suit 
brought to recover R400 principal, and R400 interest, 
on the promissory note, on default being made in 
peyment,— Held this was not a case in which a 
certain sum was agreed to be paid on a breach 
of contract, and therefore в. 74 of the Contract 
Act did not apply. The stipulation to pay interest 
at the “defaulting rate” was not in the ‘nature of 
a penalty. Held also that, looking at the nature 


( 4131 ) 


INTEREST. continued. 
4 STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 
of the transaction, the note contained в false statement 
of the consideration, which amounted only to 8275; 
and there being nothing to show that the defendant 
understood the real nature of the transaction, the 
rate of interest being exorbitant and the consideration 
inadequate, the transaction was not one which 
ought to be enforced by a Court of equity. MAOKIN- 
TOBH v. HUNT . LLB, 2 Calo, 202 

‘See MACKINTOSH о, WINGROVE 
[L L. R., 4 Cale, 137: 2 С.І, В, 483 
205. — — — — —— — — Compound in- 
terest—Penalty.—Held that a stipulation in а bond 
that the interest on the principal sum lert should be 
paid six-monthly, and, if not paid, should be added 
to the principal and bear interest at the same rate, 
was not one of а penal nature. TEJPAL г. Keser 


Smo . . . LL. В. 2 АЦ, 691 
206. Compound in- 
terest-—D gavo М a bond for the payment of certain 


moneys on в certain date and for the payment of 
interest on such moneys at R1-12 per cent. per 
mensem, stipulating to pay the interest six-monthly, 
and in default “to pay compound interest in future.” 
Held (i) that the stipulation to рву compound 
interest could not be regarded as в penal one, and 
(#) that the bond contained an agrccment to pay 
interest after the due date at the rate payable before 
that date, and that, if it had been otherwise, the obligce 
was entitled to interest after that date at that rate, 
such rate not being unreasonable, MATHURA PRASAD 
eDunaxSince .  . L L. R,2 All, 689 


207. ————— —— —— High rate of 
interest—Penalty.—The obligors of в bond agreed 
to pay the principal amount by instalments without 
interest, and in case of default to pay interest at tho 
rate ‘of НЗ-2 per cent. per mensem, and hypothe- 
cated immoveable property as security for the pay- 
ment of the bond-debt, sufficient for the discharge of 
the debt, and furnished a surety. Held by STUART, 
C.J. in asuit on the bond, that the principal amount 
being payable in the first instance without interest, 
the stipulation to pay interest at the rate of R3-2 per 
cent. per mensem in case of default was в penal one, 
and reasonable interest should only be allowed. Held 
by SPANXIS, J., that, looking at all the circumstances 
of the case, the very high rate of interest imposed in 
case of default should be regarded as penal, and 
should be reduced. The Court under the circum- 
stances allowed interest at the rate of 1 rupee 


cent. per mensem, CHUHAR MAL v. MIB 
ae i [L L. R., 2 AIL, 715 


208. Penalty.—The 
defendants, on the 8th May 1869, gave the plaintiff 
a bond for the rayment of #2,000 on the 16th 
February 1870. This amount consisted of two items, 
viz., 81,650 principal and R350 intercst in advance 
at the rate of two per cent. per mensem for the period 
between the date of the bond and its due date. The 
bond provided that, in default cf payment on the due 
date, interest on the whcle amount of 82,000 should 
be paid at the rate of two per cent, per mensem 
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from the date of the bond, Held, in a suit on the 
bond in which interest was claimed at the rate of 
two per cent. per mensem from the date of the bond, 
that this provision was penal, and the penalty ought 
not to be enforced, MAZHAR Aut KHAN v. SARDAR 
Ma . . . . LLB,@ АЦ. 769 


209. — — — — — — — Penalty. —The 
defendant, having borrowed R60 from the plaintiff, 
gave him, on the 9th November 1878, an instrament 
which was in effect as follows: B (defendant) 
writes this rukka in favour of 4 (plaintiff) for 
R60, cash received, to be repaid on the 18th Novem- 
ber 1878. In the event of default, he shall pay 
interest at R1 per diem. Held that, looking to the 
whole, instrament, it was equitable to hold that the 
term “interest ” was not intended to mean interest 
in the strict sense of that term, but a penalty, and 
the amount of interest should be so treated, and a 
reasonable amount only be allowed. The observa- 
tions of Ромтіғех, J., in Bichook Nath Panday v. 
Ram Lochun Singh, 11 В. Г, By 185, concurred 
in, Bawsrpmam e. Во Aut KHAN 

[L L. R., 8 АП, 260 


210. Penalty —A 
bond for the repayment of money lent provided that 
such money should be repaid on a certain date ; that 
interest at the rate of R7-8-0 per cent. per annum 
should be paid at the end of every year; and that, if 
default were made in the payment of interest, such 
money should be repaid with interest atthe rate of 
R87-8-0 per cent. per annum, The bond contained 
an hypothecation of immoveable property as collateral 
security, In a suit on the bond the obligee, the 
obligor having failed to pay any interest, claimed 
interest from the date the bond became due to the 
date of institution of the suit at 937-8-0, the default- 
ing rate. Held, following the principle laid down 
in Bansidhar v. Bu Ali Khan, I. L. B.,8 All., 260, 
that the provisions of the bond, as regards the rate 
of interest payable on default of the payment of 
interest, were in their nature penal and so exces- 
sive that, as & matter of equity, they should not 
be enforced. Held also, with reference to the 
question what was a reasonable amount of compen- 
sation for the obligor to pay for breach of contract, 
that unpaid interest should bear interest at the 
tate of R1i-4-0 per cent. per annum from the date 
of default to the date of the High Court's decree, 
Кнтввам Stscn c. BHAWANI BAKSH 

[L L. R., 3 All, 440 


а. Penalty— 
Equitable velief.— By a registered bond for R4.609, 
dated the 4th October 1875, in which immorcable 
property was hypothecated as collateral security, it 
was provided that the obligor sh uld pay interest at 
the rate of H1-4-0 per cent, per mensem at the end 
of every six months, and upon default in the pay- 
ment of such interest. that he should pay interest 
at the rate of H2 per cent. per mensem from the 
date of the bond. The bond also contained a stipu- 
lation against alienation, end declared that the 
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Principal sum was payable on demand, The obligeos 
sued the obligor upon the boud, claiming to recover 
the principal sum and interest from the date of 
the bond for three years eleven months and twenty 
days, less different sums amounting to 21,600 paid 
from time to time on account, at the defaulting rate of 
В2 per cent. Held that, having regard to the fact 
that the security of property was given for the loan 
and the obligor contracted not to alienate the property, 
the defaulting rate of interest provided by the bond 
was of в penal character, relating as it did not only 
to the interest due on and subscquent to the default, 
but retrospectively to the date of the bond itself, and 
should not be awarded, but that reasonable compensa- 
tion ошу should be awarded for the obligor's breach 
of contract in respect of interest. Accordingly the 
Court made a decree, giving the obliges interest on 
the principal sum, from the date of the bond to the 
date of the decree, at 1-4-0 per cent. per mensem, 
and compound interest from the date of default in 
the payment of interest to the date of the decree, at 
the rate of four annas per cent. per mensem, by way 
of damages for such default. Bansidhar v. Bu Ali 
Khan, I. L. R., 2 All., 260, followed. Mackintosh 
у; Wingrove, І. L. R., 4 Calo., 187, dissented from. 
Кнавла SINGH о. BHOLA NATH 
[. L. R., 4 AL, 8 
ais. Penalty.—By a 
deed of mortgage the defendant agreed to pay interest 
at the rate of one pice per rupee per mensem, and it 
was provided that the mortgagee was to remain in 
possession for a period of 25 yenrs in lien of principal 
‘and interest, and that the mortgagor was not to claim 
the property back unless he paid the principal and 
interest that might accrue due in 26 years from the 
date of the bond. Held that the clause in the 
mortgage-deed as to payment of 25 years’ interest 
was not a penalty. BAPUJI BALAL v. SATYABHAMA- 
BAI . . . . LL.B, 6 Bom, 490 
$18, —  —— —— —  —  . Penalty.—The 
obligor of a bond agreed that, if the principal amount 
were not paid at the end of 12 months with the 
interest thereon, such interest should be added to the 
principal, which together should represent the pri 
pal sum, until a farther year's interest at the original 


——— M —  Penalty.—The 
obligor of a bond promised therein to pay the amount 
оп а certain day without interest, and if he made 
default, to pay the amount with interest at the rate 
of #2 per cent. per mensem. Held, in a suit on the 
bond, that such interest was not penal in its 
character, but contract interest, the liability to pay 
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4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 


which was not made contingent on any breach of any 

part of the contract, and therefore should not have 

been reduced.  KUNJBEHARI Lat v. IuAHI BAKHSH 
[L L. В; 6 All, 64 


215. Solenamah рау- 
able by instalments— Penalty.— А decree was passed 
оп в solenamah, by the terms of which a sum of two 
lakhs of rupees, declared to be due to tho plaintiff 
from the defendant, was to be paid by yearly instal- 
ments of 830,000 each. But if at any time two 
instalments should be due at the same time, the whole 
debt should be recoverable forthwith, with interest 
caleulated at 12 per cent. instead of 6 per cent. other- 
wise payable. Held that the condition whereby the 
amount of interes payable should be increased in 
default in due payment as above being made must 
be looked upon as part of the decree of the Court, and 
not as a penalty. Bichook Nath Panday v. Ram 
Lochwn Singh, 11 В. L. В. 135, cited and distin- 
guished. Вон BAmADOOR SINGH т. Коу NARAIN 
Тв. o . e . ТС. В, 88 


316. — — —— — — — — Compensation 
for breach of contract— Contract Act, s. 74.— V lent 
1,500 to C and the members of his family under a 
bond, by which it was agreed that C's family should 
demise certain lend on kanom to 7^ and receive a 
further sum. It was also stipulated in the bond that 
C and the members of his family should pay interest 
at 6 por cent. upon £1,500 until the execution of 
the kanom deed, and interest at 24 per cent. from 
the date of the loan in the event of their not making 
the demise. The demise was not made. Held that 
the stipulation for the enhanced rate of interest did 
not create an independent obligation, and that the 
proper course was to determine what would be a 
sufficient compensation for the breach of contract. 
VmNGIDRSWARA PUTTER е, CHATU ACHEN 

[L L. Е., 3 Mad, 234 


317, — ——— — — Penalty—Act 
IX of 1872, г. 74.—The obligor of a bond promised to 
pay the amount on demand with interest at the rate 
of 6-4 per cent. per mensem, to pay the int rest 
every six months, and if he made default in the pay- 
ment of the interest for any six months, to pay 
interest on such interest at such rate, Held, in:a suit 
on the bond, default in the payment of interest ав 
agreed having occurred, that, as the obligor expressly. 
undertook to pay such high rate of interest, and there 
was no question of penalty, that is to say, of a lialility 
to damages for breach of the terms of в contract in 
the sense of s. 74 of the Contract Act, the contract 
rate of interest stipulated to be paid could not be 
interfered with, Внотл NATH ғ, FATEH SINGH 

[L L. R., 6 All, 63 


218, — — — — — Act IX of 1872, 
а, 74— Penalty.—The obligor of в bond for the pa. 
ment of money agreed therein in respert of interest ав 
follows: “I will pay the money with interest at one 
rupee one anna per cent. per menam on demand: as re- 
gards interest, I agreed that I will pay the interest of 
the amount every six months which may be found due 
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under the accounts: in tho event of non-payment 
every віх mouths, I will pry the interest at the rate of 
one rupee eight annas per mensem from the date of tho 
execution of the bond,” Held by этолвт, C.J., 
that the stipulation to pay the higher rate of interest 
in case of non-payment af interest at the lower rato 
was a stipulation in the nature of а penalty, and 
should be во treated in the accounts to be taken, 
Bichook Nath Panday v, Ват Lochan Singh, 11 B. 
І. В. 135, referred to. Kharag Singh v. Bhola Nath, 
T. L. Ry 4 All.,8, obscrved оп. Heid by TYRRELL, J., 
that the non-payment of interest at the lower rate 
was not а breach of tho contract, the contract being 
that the obligor might adopt either of the scales of 
Payment, and therefore the stipulation in question 
was not in the nature of a penalty. Mackintosh v. 
Hunt, I. L. R., 2 Cale., 202, followed . Kharag Singh 
у, Bhola Nath, I. L. В. 4 Ally 8, distinguished. 


Nanarx Dass с, CHAIT ВАМ 
[I.L.R.,6 AlL, 179 
219. END: Penalty— Pro- 
mise to pay interest at unusual rate to secure 
prompt payment—Contract Act, s. 74, —A promise to 
pay interest if the principal sum is not repaid within 
fifteen days at the rate of one anna per rupee per diem 
from the date of the promise (intended to secure prompt 
payment cannot be enforced, but interest at the cur- 
rent rate may be allowed. Per INNES, J. Quere— 
Whether в. 74 of the Contract Act isapplicable to such 
a сме? VYTHILINGA Морлы e. KAVANA SCN- 
DARAPPAYYAR . LL.B. 6 Mad., 167 


220. Penal clause in 
contract— Increased interest on default of payment 
Contract Act (IX of 1872), s. 74.—A mortenge- 
bond contained а proviso that in case of default in 
payment of the principal sum, with interest at the 
rate of оле per cent. per mensem on a certain day, 
interest should be paid at the rate of two per cent. per 
mensem from the date of the bond. Held that the 
stipulation to pay increased interest must be construed 
as penal clause. MATHURA Рънвар SINGH v. 
Lvooux Кова © L L. R., 9 Cale, 615 


221. Promissory 
note— Failure to pay on due date— Enhanced. rate 
of interest - Penalty—Breach of contract.—Where 
money is borrowed under в contract for repayment 
with interest on a certain day, and the contract stipu- 
lates that if the money is not paid at the due date it 
shall thenceforth carry interest at at enhanced rate, 
such a stipulation is not a penalty, and the eahanced 
rate agreed to be paid may be recovered in ita entirety. 
Mackintosh у. Hust, I. L. В.Э Cale., 202, followed. 
Bansidhar v. Bu Ali Kham I. L. By 3 All., 260, 
considered, MACKINTOSH v. Crow. MACKINTOSH г. 
Gore LL R., 9 Calc, 689 :18 С. L. R., 103 


289. Рау —Con- 
tract Acl, а. 74. - In consideration of an advance of 
R18, the defendants executed in favour of 
tho plaintiff a mortgaye-bond, dated 8rd November 
1870, by which it was stipulated that the amount 
should be repaid “in kind by delivery of half the 
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amount of the rabi crops of every description 
produced at the first class rates, and in case the same 
is not paid in ki.d, it will be paid principal with 
interest from the date of execution at оле anna per 
cent. per mensem in eashin the month of Baisakh 1287 
F. S. (April 1880).” Held that the increased rate of 
interest, being made payable from the date of the bond, 
and not only from the breach of the contract, must 
be taken to be in the natuzeof a penalty, and only 
to be taken into consideration as a basis upon which 
damages for the breach of contract were to be esti- 
mated. The principle on thia subject laid down in the 
саве of Mackintosh v. Crow, I. І. Ru 9 Cale, 689, 
approvedof. Бомоот LAL v. BAIJNATH Ror 


[L L. В., 13 Calc., 164 


223. — — – Bond— Penalty 
—Contract Act, s. 74 — Act. XXVIII of 1855, а. 2. 
—The stipulation in а bond was in these terms: “I 
cannot pay H1,000 now, во I will pay it within two 
monthe and 15 days; if I do not pay it within that 
period, I will pay the amount with interest from the 
date of the bond at the rate of 2 annas per rupee per 
month.” ^ Held that the stipulation was one for the 
Payment of interest within the meaning of в 2, 
Act XXVIII of 1855, and did not fall under s. 74 of 
the Contract Act. Mackintosh v. Crow, Г. L. By 9 
Cale, 689, approved. Balkishen Das v. Run 
Bahadur Singh, I. L. R., 10 Cale. 805, considered. 
ARJAN BIBI г. ASGAR ALI CHOWDHURI 


[L L. В, 13 Cale, 200 


224. — — — — Instalment-bond 
— Agreement to pay enhanced rate of interest on de- 
fault.—An agreement to pay the principal of a debt 
by instalments with interest, and on default of pay- 
ment of each instalment to pay an enhanced rate 
of intcrest thercon from the date of default of 
payment, is nob an agreement which should be 
relieved against. Dictum of Witsow, J., in Mackin- 
tosh v. Crow, I. L. R., 9 Cale, 689, approved. 
JAGANADHAM v. RAGUNADEA 

[L L. R., 9 Mad, 276 
225. Penalty—Bond. 
‘The lender of money, for the use of which interest 
to be paid, may, at the time of making the loan, 
protect himself against breach of the borrower's 
contract to pay the interest when dme, either 
by в stipulation that in case of such breach he 
shall be entitled to recover compound interest or by 
а stipulation that, in such а caso, the rate of 
intereat ehall be increased. But a condition that, upon 
failure by the borrower to pay the interest when due, 
both compound interest and an increased rate shall 
be payable, amounts to в penalty, inasmuch as the 
two stipulations together cannot be regarded ав а fair 
agreement with reference to the los sustained by the 
lender. Ina bond, dated in February 1877, for а mm 
of money payable in June 1882, it was provided that 
interest should be paid at therate of RB percent per 
annum on the puranmashi of every Jaith, and that, 
if the interest were not duly paid, the rate should be 
increased to #15 per cent: per annum, and compound 
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4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 


interest should be payable. There was no provision 
for payment of interest from the time when the 
principal became due. In December 1884, the obligee 
brought a suit on the bond against the obligor, 
interest. from the date of the bond to the date 
titution of the suit at R16 per annum, and 
compound interest for the same period s the same 
rate. Held that the stipulations contained in the 
bond must be regarded as penal, and it was therefore 
the Conrt’s duty to limit the penalty to what was the 
real auount of damage sustained by the plaintiff 
in conscquenco of the defaudant's breach of the con- 
tract to pay the interest at the duc date. Held that 
for this purpose the proper course was to reduce the 
interest to R9 per cent. per annum, reckoned at 
compound interest, with yearly reste, to the due date 
of the bond; and that, inasmuch as the plaintiff was 
to Маше for nct having enforced his remedy at an 
carlier date, he should only recover simple interest at 
НӘ per cent. from the due date of payment, upon the 
entire sum which was due when the bond became due, 
ie. the principal added to the compound interest 
calculated at H9 percent. The same obligee held 
another bond executed by the same obligors in June 
1879 fora sum of money payable in June 1882, with 
interest at КӨ per cent, per annum. There was 
provision in the bond that, if the principal and interest. 
were not paid on the due date, the obligee should be 
entitled to recover the principal with interest at the 
rate cf H24 per cent. per annum from the date of 
the bond. In December 1884, the obligee brought n 
suit on the bond against the obligor claiming interest 
on the principal amount from its date to the date of the 
institution of the suit at the rate of H24 per cent. per 
annum. Held that the increased rate of intercet 
might fairly be considered as representing the damages 
sustained by the lender by reason of the borrower's 
failure to pay iuterest ut the specified time, and 
should therefore be paid down to the due date of the 
bond ; and that, as the plaintiff failed to enforce pay- 
ment for a long time, the interest from the due date 
might fairly revert to the old rate of R9 per cent. per 
annum, and the amount should be calculated from that 
date, on that basis, on the whole amount of principal 
and interest then due on the bond. Dir NARAIN 
Кл ©. рах Rar . LLB, 8 All, 185 


226, ——____-— — Penalty— 

er rate of interest upon default in payment of 
instalment.—A decree, of which the terms had been 
arranged by a solenamah between the parties, for pay- 
ment of money by instalments with interest at si 
per cent., was construed to provide also for three con- 
tingencies, viz, non-payment at due date (a) of the 
first instalment, two cousceutive instalments being in 
arrear at the same timo; (ò) of instalments, other 
than the first; (cj of the first instalment, simply. 
Upon the occurrence of (а) or of (è), execution might 
issue for the whole decretal money with interest 
thercon at twelve per cent. Ороп the occurrence of 
(e). execution might issue for that instalment, with 
interest at twelve per cent from the date of the 
decree, Held that these provisions for double interest 
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PENALTIES continued. 
were but а reasonable substitution of a 
of interest for slower in a given state 
stances, and were nct in the nature of a penalty against 
which equitable relicf might be claimed. BALKISREX 
Das о. Вон BAHADUR SINON 
[L L. R., 10 Calc., 805: 18 C. L. R., 393 
L. R., 10 I. A., 162 


227. - Penalty— 
Liquidated damages,—Where a document contains 
covenants for the performance of several things, and 
then one large sum is stated to be payable in the 
event of а breach, such sum must be c:nsidered а 
penalty ; but when it is agreed that if & party do, or 
refrain from doing, any particular thing, a certain sum. 
shall be paid by him, then the sum stated may be 
treated as liquidated damages. А bond fir 20,000 
which provided for payment of interest at the rate of 
Hl-4 per cent. per month contained the following 
clause: *We hereby promise and give in writing 
that we shall pay year by year в sum of K3,c00 
on account of the interest +. . And in 
case of our failing to pay year by year the said sum of. 
143,000, the same shall be considered as principal, and 
thereon interest shall run also at the rate «f R1-4 per 
cent. permonth.” Held that the clause was not penal, 
but in the nature of an agreement to pay liquidated 
damages, and that the plaintiff was entitled t» a 
decree for the amount due on the bond with intcrest 
as agreed upon. Венавт LALL Das e. Тез МлнаТИ 

[L L. R., 10 Calc., 764 


928. —————— —— Agreement for 
higher rate for default in payment on certain date.— 
A stipulation in a bond that if the sum secured is not 
repaid with interest at 12 per cent. on a certain date, 
the interest shall be at 18 per cent. from the date 
of the bond, is not unenforceable. NARAYANASAMT 
Naru v. МАВАТАНА Rau LL. В., 17 Mad., 68 


329. — — — — — —— Peni clause 
in contract—Enchanced rate of interest от default 
of payment of principal on due date—Penalty— 
Contract Act (1X of 1872), в. 74—Act XXVIII of 
1855, г. 2.—1n в suit on a bond, wherein it was 
stipulated that the loan was to be repaid on a certain 
date and to bear interest at the rate of 2 per cent, 
per mensem, bnt that, if the loan were not repaid 
on the date named, the principal was to bear interest 
at the rate of 4 per mensem from the date of the 
loan,—Held, on the authority of the decision in 
Balkishen Das v. Bun Bahadur Singh, 1. L. R., 10 
Cale., 805, that the stipulation as to the payment 
of interest at the higher rate was not in the nature of 
a penalty, and that the plaintiff was entitled to а 
decree for the amount due on the bond with interest 
at the increased rate from the date of the bond; and 
that,whether the interest at the increased rate, in case 
of non-payment on the date fixed in the contract, was 
payable the commencement of the loan or 
from the date fixed for the repayment of the 
loan, в. 74 of the Contract Act was not applicable, 
Mackintosh v. Crow, 1. L. R., 9 Cale., 689, upon 
this point dissented from. The decision in the 
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case of Balkishen Das v, Run Baradur Singh, L L. 
R., 10 Cale., 805. overrules the decision in the case of 
Mathura Persad Singh v. Гмадит Kooer, І. L. Ry 
9 Cale., 615, and all similar case cited, in Mackin- 
tosh v, Crom, which held that the stipulation for the 
payment o^ a higher rate of interest in the event 
of the no»-piymen* of the debt on the date fixed 
in the emtract, from the commencement of the 
Tran, is in the nature of a penalty. Валы NATH 
Srxag г. Snan AL: HOSAIN 

[L L. В., 14 Calc., 248 
Я Contract Act, 
а. 74—Penalty—Enhanced rate of interest and 
compound interest.—A тогісптог agreed that, if any 
instalment of interest accruing due on the mortgage 
was not paid, he should pay compound interest 
and ‘harge the principal in one year, and further 
that, if the principal was not во discharged, he should 
рау interest at an enhanced rate. Held that 
the mortgagee could enforce the agreement. АРРА 
Rav г, БОВУАМАВАТАМА I. L, В. 10 Mad., 203 


231. Contract Act, 
4. 74—Penalty—Payment of higher rate of interest 
from date of bond on breach, — Where a mortgage- 
deed provided for repayment of the debt in four 
instalments with interest at 6 per cent. and in default of 
payment of any instalment on the dne date, for interest 
at 12 per cent. from the date of the bond.— Held, 
following Balkishen Das v. Run Bahadur Singh, 
І. І. R., 10 Сие. 805, that the stipulation being 
reasonable, the plaintiff was entitled on default to 
recover the higher rate of intercst from the date of 

the bond. BASAYAYYA т. SUNBARAZT 
[L L. R., 11 Mad., 294 


338, -.---______ Bont—Stipwe 
lation to pay double the amount of debt on default 
of payment of any instalment.—A stipulation by 
which, on default ef payment of ove instalment, double 
the entire amount of the debt due underan instalment 
bond was to become at once payable.— Held to be ir the 
nature of а резаНу. Зозпт Karmas e. Dana 
ADIRSANG . LL.R.12 Bom, 555 


i. ——— Contract Act, 
as. 68.74 — Penalty — Interest on decree amount up. 
fo dale of payment — Remission of par! performance 
of contract -Sum accepted on account of interest. 
—A hypothecation-bond provided for payment of 
interest on the principal sum at the rate of 9 per cent. 
and contained a further provision that, on default 
being made in payment of interest accruing due, 
interest should be paid from the date of the bond at 
the rate of 15 per cent. Default was made when the 
first and second payment. of interest became due. 
After the second payment had become due, the 
creditor accepted payment on account of intereat of a 
sum a little more than the arrears calculated at 9 per 
cont, Tn a suit by the ereditor.— Held (1) that the 
plaintiff had not waived any right under the bond by 
accepting the payment on account of interest; (2) 
that the provision for enhanced interest calenlated 
from the dite of the bond on default was of the 


institution of the 


nature of a penalty under в, 74 of the Contract Act з 
‘was entitled to interest on decree 


Т. L. Ry 10 Cale, 805, 
guished. Вий Nath Singh v. Shah Ah Horain, I. 
7. Ru 14 Calen 248, dissented from. | NANJATPA v. 
LL. R., 12 Mad, 161 


NANJAPPA . . 


234. — Contract Асі, 
я. 74—Rond—Rreach of contract—Pennlty.—A 
bond by which immoveahle property was hypotheeated 
provided for interest at 134 per cent. and contained a 
condition that, if the principal with interest were not 
prid within ove усаг, 27 per cent. should be paid ав 
interest as from the date of the bond. Held that 
tho anestion to be determined with reference to this 
condition was whether the parties intended to contract 
that, on failure by the mortgagor to pay within the 
stipulated time. 27 per cent. should be payable qud 
interest from the date of the bond or whether they 
intended that the condition should be regarded merely 
as providing for а penalty, leaving the amount of 
compensation for non-payment at the stipulated time 
to be determined, in ease of dispute, by the Court. 
Held that the condition would not in itself he an 
unreasonable one under the circumstances, that the 
parties contracted that the 27 per cent. should be 
payable gud interest, and that intorest at that rate 
must thereforehe allowed. Wallis v. Smith, D, Bus 


21 Ch. D. 248, referred to. BANWARI DAS r. 
Монлммар Masmar . I L. R, 9 АП, 690 
235. Unconscionable 


harqrvin— RBond—Compound inferest.—ln в suit for 
the recovery of а principal sum of R99 due проп n 
hond, with componnd interest at two per cent. per 
mensem. it was fonnd that advantage was taken by 
the plaintiff of the fact that the defendint was being 
pressed in the tahsili for immediate payment of 
revenne due, to induce him to execute the bond 
charging componnd interest at the above-mentioned 
rate, notwithstandine that ample seenritv was given 
by mortzaze of landed property. It was also found 
that although, under the terms of the bond, the 
plaintiff had power to enforce the samest any time by 
bringing to sale the mortgaged property, he had 
wilfully allowed the debt to remain unsatisfied, in 
order that compound interest at a high rate might 
accumulate. Held tha* the bargain was а hard and 
unconscionable one, which the Court had undoubted 
power to refuse to enforce, and which, under all the 
circumstances, it would be unreasonable and inequit- 
able for a Court of justice to give full effect to; and 
that, under the circumstances, compound interest 
should not he allowed. Kamini Sundari Chaodhrani 
у. Kali Prosunno Ghose, Т, І. R., 12 Calc., 225; 
Reynonv. Cook, Т, 10 Ch. Ap. 889 ; and Lalli v. 
Ram Prasad, Г. L. R., 9 All., 74, referred to, The 
Court decreed the principal sum of R99, with simple 
interest at 94 per cent. p^r annum up to the date of 
it. Марно Srsam e. Клвні RAM. 

[L L. в, 9 AIL, 928 
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INTEREST—continued. 


4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 

236, - - ———— Bond— Failure 
to pay om due dvte—Fnhanced vate of interest 
from date of bond till date of realization—Penalty 
Соте Act (IX of 1872), з. 74.—Held by 
the Full Bench (BANERJEE, senting as to part) 
—A provision in a hond to the effect that the princi- 
pal should be repaid with interest on the due date, 
and that on failure thercof interest shuld be paid 
‘at an increased rate from the date of the bond up 
to the date of realization, amounts to & provision 
for a penalty. and а, 74 of the Contract Act applies 
to the money claimed at the increased rate of interest 
from the date of the bond until realization, Backin- 
tosh v. Crow, I. Г. R., 9 Cale, 689; Nanjappa, 
v. Nanjappa, I. L. R., 12 Mad., 161; and Sajaji 
Panhaji v. Maruti, I. L. R., 14 Bom. 274, approved. 
Baij Nath Singh v. Shah Ali Hesain, I. L. Вы 
14 Cale., 948, overruled во far as it dissents from 
Mackintosh v. Crow. Balkishen Das у, Run Baho- 
dur Singh, T. L. Ruy 10 Calen 305, distinguished. 
BaxweRsre, J.—The decision in Mackintosh х. Crow, 
which regards the interest at the increased rate as 
a penalty, is correct as to the claim of interest, up 
of repayment, and Вай, Nath 


as to this point. В. 74 of the Contract Act appli 
only to that part of the claim for interest which 
in respect of the period from the di 
to the due date, and has no application to the claim 
for interest for the period from the due date to the 
date of realization. This view is in accordance with 
the decision in Mackintosh v. Crow. KALACHAND 
Kyat r. Sars Сиохрев Вот 

(I. т. В, 10 Calc., 392 


987, — —— —— Bond—Default 
in payment on due date — Contract Act (IX of 1872), 
2. 74— Breach of contrart.—A mortgnzebund, pre- 
vided that interest for the loan should be paid at 
R2 per month, and that, if the loan were not paid 
off by в certain day, then future interest from the 
Gate of defanlt should be paid at НЗ per month. 
Held that the bicher rate of interest was not а 
penalty and might be enforecd. Юсілавирав DEV- 
CHANDSHET c. LAKSHMANTDAS SWARUPCHAND 

(I L. R., 14 Bom., 200 


988. — - Stipulation in 
u morigagebond for enhanced interest in default 
of payment on a ceriain day-—Contract Act 
(IX of 1872), а. 74.—A mortgage-brnd provided for 
repayment of the loan on n certain date with interest 
at the rate of 81 per cent. In defaul of payment 
on the due date, interest was to be paid at the rate of 
37 per cent., to be ealentated frm the commencement 
of the lan. ИМ that the higher mte of interest 
was a penalty, and not to he enforerd. Sarat 
РАННАЛ r. Manor. (1. Г. Re 14 Bom., 274 

239, — — —- - — Liquidated 
damager—Contract Act (IX of 1872), в. 74— 
^A proviso for retrospective enhancement of interest, 
jn default of payment of the interest at a due date, 
generally a penalty which should be relieved against ; 


Vou. п 
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INTEREST—continued. 


4, STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 

but a proviso for eubanced interest in the future can- 
not be considered as а penalty unless the eubauced 
rate be auch as to lead to the conclusion that it 
could not have been intended to be part of the primary 
contract between the partis, UMARKHAN MAHAMAD- 
EHAN DESUMUKM r. SALEKHAN 


[L L. R., 17 Bom., 103 


240. Contract Act, 
а. 74— Bond. — Penal! y.— Where in a contract under 
which interest is payable it is agreed between the 
parties that if such interest be not paid punctually, 
the defaulter shall be liable to pay interest at mi 
enhanced rate (whether from the time of default or 
from the time when interest first became payable 
under the contract) such agreement does not come 
within в. 74 of the Contract Act, and is to be con- 
strucd according to the intentions of the parties ва 
expressed therein, and not ава stipulation for а penalty. 
Such agreement is to be enforced according to its 
terms, unless it be found to have been when made 
Я fraudulent. The English doctrine 
of penal stipulations as applicd to such agreements 
considered and not followed. Balkishen Das у, 
Run Bahadur Singh, I. І. R., 10 Calc., 805: 
І. R., 10 1. А, 162, considered. BANKE BERARI v. 
SUNDAR Lan . . LL.B, 15 All, 388 


941 — — — — -—- Compound ine 
terest — Mor!gage-deed— Penalt4. L Where в morte 
gage-deed stipulated for payment of half-yearl 
instalments of interest, and in case of default in suci 
payments provided for compound interest, —Held 
that such & provision was not in the nature of & 
penalty; and there being no question of fraud or 
oppression, improper dealing, exorbitant amount, 
dealing with an ignorant person or any euch consider- 
ation, the stipulation as to intercst must be enforced. 
Mangniram Marwari v. Rajpati Koeri, I. D. Bu 
20 Calc, 866 note, approved. Surya NARAIN 
SINGH c. JOGENDRA NARAIN Roy CHOWDHURY 


[L L. R., 20 Calc, 860 


242. Penalty — 
tract Act (IX of 1872), а. Play tise poe 
named, but aacertainable.—A oed. Gone 
fained the following stipulations as to interest : “ I 
will pay interest for the said amount at the rate of 
1-4 per cent. рег mensem, and at the end of a 
year from the date of the bond. I will pay the whole 
amount of interest due on the principal for that year. 
1f T do not pay the interest in this way at the end of 
each year, I will be guilty of neglect. You will by 
instituting suit realize interest upon the arrears of 
interest (which will be regarded as principal) and 
upon the principal mentioned in the bond at the rat» 
of 1.3-2 per coot. per mensem from the mortgaged 
jnoperty and from me. my heirs, assigns, and repre- 
Sentatives and from my other properties. I will con- 
tinue to pay interest upon t! e principal fer 
from the date of the Lond st the end of that jet ao 
Tong as the amount of the bond is not paid. In 
default of payment, you will act according to the 
conditions stated above, I will repay this money 
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4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—continued. 


within three months from date and redeem the mort- 
gage-property and mortgage-bond If I fail 
to pay up the principal money within the said specified 
time, I will continue to pay up interest upon the 
principal at the rate of 1-4 per cent. according to 
the said stipulation in the bond up to the date of the 
institution of the suit, and from the date of institution 
of the suit to that of the decree, and from the date of 
the decree to that of the realization of the amount,” 
Held that the plaintiff was not entitled to the higher 
rate of interest, it being in the nature of a penalty 
within the meaning of в. 74 of the Contract Act: 
Kala Chand Куа! v. Shib Chunder Roy, I. І. Е. 
19 Cale., 892, referred to ; and this was so, although 
по sum was named within the meaning of that section, 
because such sum was at once ascertainable. Bar 
Матн е. ЗНАМАМАНО Das . L L. R., 22 Calc., 148 


248, — — — — — —— — Contract Act 
(IX of 1872), s. 74— Penal sum — Mortgage— 
Construction of covenant to pay.—In в suit to re- 
cover principal and interest due on a mortgage, dated 
the 19th April 1882, it appeared that the instrument 
provided that the principal should be repaid with 
interest at 21 per cent. рег вопит in two instalments 
on the 8th May 1883 and the 27th April 1884, respec- 
tively, and proceeded ав follows: “ If the amount of 
each instalment be not paid on the date of such in- 
stalment, we shall make payment with interest at 
three rupees per cent. per mensem from the date 
of the bond.” Мо payment had been made on account 
of priucipal or interest. He/d that the enhanced 
rate of interest was в penalty under в. 74 of the 
Contract Act, and therefore was not recoverable, but 
that the plaintiff was entitled to recover the principal, 
together with interest calculated at 21 per cent. up 
to the dates when the instalments respectively became 
due, and at 12 per cent. from those dates to the date 
of the plaint and at 6 per cent. from that date until 
payment. Nanjappa v. Naxjappa, 1. L. R, 12 
Mad. 161; Kalachand Кулі v. Shib Chunder 
Roy, І. І. Ry 19 Calc, 392; and Umar Khan 
Mahamad Khan v. Sale Khan, I. L. Ro 17 Вот, 
106, followed. GOPALUDU r. VENKATARATNAM 

(LL R., 18 Mad., 175 
_ 244. — — — — —— — — — Interest. Act 
(XXVIII of 1855), з. 2— Contract. Act (IX of 
1872), s. 74 — Equitable relief.—Ina mortgage-bond 
the interest payable was 2 percent, per mensem, and 
there was в stipulation that on default of payment 
ou the due date interest should run “ from the date 
of default of promise” at 6 per cent. per mensem. 
Ina suit upon the bond interest was claimed at the 
higher rate from the date of default to the date 
of realization. Held that it is open to the Court 
to decide, notwithstanding the provisions of s, 2, 
Act XXVIII of 1855, whether the stipulation as to 
the enhanced interest was agreed upon as interest 
properly so called, or asa penalty, and whether in the 
circumstances of the case the debtor was entitled 
to equitable relief. Ramendra Roy Chowdhry v. 
Serajuddin Ahumed Chowdiry, 2 С. W. 
aud Umar Khan v. Sale Khan, І. L. В. 17 
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4 STIPULATIONS AMOUNTING OB NOT TO 
PENALTIES — continued. 


106, referred to. Per @нозв, J.—The case of 
Mackintosh v. Crow, I. І. В. 9 Cale, 689, and 
Kala Chant Куа! v. Shib Chunder Коу, І. І. Ry 
19 Cale., 392, do not lay down any rule of law pre- 
cluding the Court from affording relief to a debtor, 
independently of в. 74 of the Contract Act (IX of 
7 ie bond provides for increased rato 
ely and not retrospectively, where 
в proper ground for such equitable relief is made out. 
Per Rameixt, J.— The stipulation for increased rate of 
interest may be a penalty, but is not necessarily 
во merely because the increased rate is an exorbitant 
one ; whether it is a penalty or not is rather a question 
of fact than one of law, and the Court must consider 
whether in the circumstances of the case the defen- 
dante had made out their claim to equitable relicf. 
Ramendra Roy Chowdhry v. Serajwidin Ahamed 
Chowdhry, 2 C. W. N., 234, distinguished. Para 
Nagaji v. Gobind Ramji, 10 Вот. A. C., 882 ; 
Umar Khan v. Sale Khan, I. 1. Ruy 17 Bom., 10; 
Bichook Nath Panday v. Ram Lochun Singh, 11 
B. L. R., 185 ; Magniram Marwari v. Rajpati 
Koeri, I. L. Ry 20 Calc, 866 note; and Surya 
g V. Jogendra Narain Roy Chowdhury, 
I. L. В. 20 Cale, 360, explained. PARDHAN BuU- 
KHAN LAL v. NARSING DYAL 
[L L. R., 26 Calc., 300 
ЗС. W. N., 175 


345. — — — — — Contract Act 
(IX of 1872), г. 74—Interest Act (XXVIII 
of 1855), s. 2.—A borrowed from В #500 on 
а mortgaze-bond agreeing that he would pay in 
return 1,000 by a fixed number of instalments, 
and that on failure of any one instalment he would 
pay interest on the defaulted instalment at the rate 
of one anna per rupee per mensem until the date 
of realization. Held upon a coustruction of the 
bond that there wasa stipulation to pay the interest 
оп the defaulted instalments from the date of the 
loan, and it was a penalty falling under s. 74 of the 
Contract Act, which could not be enforced. Mackin- 
tosh v. Crow, І. І. В» 9 Caley 689; Kalachand 
Kyal у. Shib Chunder Roy, I. L. R., 19 Cale., 892 ; 
Buid Nath Das v. Shamanand Das, I. L. В. 22 
Calc, 143; Nanjappa v. Nanjappa, I. L. Ry 19 
Mad., 161, referred to. Held further that, even 
if the said stipulation in the bond did not amount to 
а penalty under s. 74 of the Contract Act, and 
although under the provisions of s. 2, Act XXVIII 
of 1855, в man was free to contract interest at any 
rate that he chose on the borrowed money and nothing 
prevented him from agreeing to pay it from any time 
either prospective or retrospective, yet the only 
question that would arise in a case like the present 
was whether а Court of equity was precluded by 
that Act fri m affording relief independently of s. 74 
of the Contract Act, and that, notwithstanding the 
provisions of Act XXVIII of 1855, a Court of equity 
could sce whether the provision as to enhanced interest 
was agreed upon as interest, or whether it was intended 
tobe penalty upon the principles «f equity and 
good conscience, and that in this case the stipulation ` 
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4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES —con/inued. 


to pay interest in default at 75 per cent. per annum 
wasa penalty, aud that the debtor was entitled to 
be relieved from it. 


Раса Nagaji х. Gobind Ramji, 
382; Umar Khan v. Sale Khan, 
1. L. Ruy 17 Bem, 106 ; Bichook Nath Panday v. 
Ram Lochun Singh, 11 В. L. Ry 185, referred to. 


Rawespua Roy Cuowpmvxy r. SERAJUDDIN 
Анамкр CHOWDHURY . ЗС. W. М. 234 
246. Mortgage 


bond—Failure to pay om due date—Stipulalion 
for the payment of enhanced interest from date of 
default till date of realization—Whether such 
atipulation is а penalty where а sum is mentioned 
in the contract as the amount to be paid in case of 
а breach of the contract—Contract Act (IX of 
1872), s. 74. —1n a mortgage bond where the parties 
arc adults, the provision as to interest was to the 
following effect. “On account of interest of the 
said sum of money, you shall take the profits of Во 
said lands, and I will pay R20 per annum asthe balance 
of interest from year to year by getting the said 
amount endorsed on the back of this document ; and 
if I fail to do so, then at the end of the 
said amount of intei 
and for the total amount, whatever it will be, I will pay 
up to the date of repayment at the rate of half anna 
perrupee рег mensem.” Held that, inasmuch as what 
was specified in the contract was only the enhanced 
rate of interest, but no definite amount was specified 
as being payable in the event of в breach, nor could 
it be said that the amount, though not expressly 
stated in definite terms, was an ascertainable and 
definite amount which could become payable at the 
date of the breach, the stipulation for tie payment of 
enhanced interest did not come within the scope of 8. 74 
of the Contract Act. Mackintosh v. Crow, 1. L. Ry 
19 Cale., 392, and Wallis v. Smith, 2 C. W. N., 234, 
referred to. рхо NATH SANTH г. NIBARAN CHAN- 
DER Сносквиветту I. L. R., 27 Calo., 421 
(4 C. W. N., 193 

347, — — — — — Penalty ensur- 
ing payments of instalments at due dates - In- 
teresi Act, XXVIII of 1856.—There is nothing 
in the Interest Act (Act XX VIII of 1855) which takes 
away the equitable jurisdiction of a Conrt to relieve 


agai 
dant from the penalty of paying a higher interest 
if it was convinced that the stipulation was intended to 
bereally a penalty for ensuring the payments of iustal- 
ments ou the dates agreed upon, and not as mere 
stipulation for the payment of a higher interest under 
tho circumstances. 
Serajuddin Ahamed Chowdhry, 2 C. W. М» 294, 
referred to. Ümarkhan Mahamed Khan Desmukh 
у. Sale Khan, І. L. К. 17 Вот. 106, followed. 
Maxoo ВЕРА г. DURGA CHARAN SATI 

(3 С. W. N., 333 


248, - — — — — 
Illiterate agriculiurist — Unconscionable bargai: 
The High Court as a Court of Equity possesses the 
power exercised by the Court of Chancery of grant- 
ing relief in cases of such unconsciousble or grossly 
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4. STIPULATIONS AMOUNTING ОВ NOT TO 
PENALTIES—continued. 


unequal and oppressive bargains as no man of ordi- 
nary prudence would enter into, aud which, from 


their nature and the relative position of the parties, 

sc the presumption of fraud or undue influence. 
"The principles upon which such relicf is granted 
appl i exceedingly onerous 
cond uders upon poor 
and ignorant persons in rural districts, The exer- 


cise of such power has not been affected by the repeal 
of the usury laws, Chesterfield v. Janssen, Э Vess 
155 ; О’ Rorke у. Bolinghroke, L. R., 2 App. Cas. 
814; Earl of Aylesford v. Morris, L. Ry 
Apo 484; Nevill v. Snelling, Le В. 15 Ch. D, 
679; Beynon v. Cook, L. R., 10 Ch. Ap., 389, ro- 
ferred to. An illiterate kurmi in the position of a 
pensant proprietor executed a mortvage-deed in favour 
of в professional money-lender to whom he owed R97 
by which he agreed to pay interest on that sum at 
the rate of 24 per cent, per annum at compound 
interest. He further agreed that *dharta" or a 
yearly fine, at the rate of one anna per rupee, should 
be allowed to the mortgagee, to be calculated by 
yearly rests. It was aleo provided that the interest 
should be paid from the profits of certain malikans land 
of the mortgagor, and that, if the interest were not 
paid for two years, the mortgagee should be put in 
Possession of this land. As security for the debt, в 
six pies zamindari share was mortgaged for a term of 
eleven years, Тһе effect of the stipulation as to 
“‘dharta” was that one anna per rupee would be 
added at the end of every year, not only to the prin- 
cipal mortgage-money, but also to the interest due, 
and the total would be ayain regarded as the prin- 
cipal sum for tho ensuing усаг. Ten years after 
the date of the mortgage, the mortgagor brought a 
suit for redemption on payment of only R97 or such 
sum as the Court might determine a» due to the 
mortgage. At that time the accounts made up b; 

the mortgagee showed that the debt of RY7 witi 

compound interest had swollen to K878, of which 
the “dharta” alone amounted to R211. Held 
that the stipulation in the deed as to “dharte” was 
not of the kind referred to in s. 74 of the Contract 
‘Act (IX of 1872), and that there was no question of 
penalty, but that, looking to the relative positions 
of the partics aud the unconscionable and oppressive 
nature of the stipulation, the benefit thereof should 
be disallowed to the mortgagce, and the mortgagor 
permitted to redeem on payment of the mortgage- 
money and interest, on appeal having been preferred 
by him from the decree of the first Court making 
redemption subject to payment of interest, LALLI г, 
Rax Prasad с. R., 9 All, 74 


249, — ——— Award of interest at a 
penal rate—Compensation for special damage.— 
Interest at a penal rate should not be awarded if there 
is no demand for it, or for a sum by way of compen- 
sation for special damage on the part of the plaintiff. 
TIXAMDAS JAVARIRDAS v. GANGA Вам MaTHURADAS 
[11 Bom., 208 

260, ———— Notice of intention to en- 
force penal rate of interest.—A decree-holder 
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4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES—concluded. , 


intending to enforce the penalty for delay in the pay- 
ment of instalments is bound to tell the judgment 
debtor so when the instalments are brou:ht to him. 
SHAMA CHURN SINGH v. Рвотав Соочав GEOSSAL 

[20 W. R., 202 


INTEREST ACTS (XXXII OF 1839 
AND XXVIII OF 1855). 


See COMPROMISE— CONSTRUCTION OP, EN- 
POROING EFFECT ОР, AND SETTING ASIDE, 
Сомрвомізез . I. L. R., 26 Calc., 955 


See CASES UNDER INTEREST. 


—— Act XXXII of 1839 — Certificate 
of the Administrator General registering a debt ~- 
© Written instrument.” —A certificate of the Ad- 
ministrator-General admitting a debt to be due is not 
such a “ written instrument ” as is contemplated by 
the Interest Act (XXXII of 1839), because the 
amount mentioned therein is not payable by virtue 
of the certificate which merely purports tocertify the 
registration of the amount of the admitted debt for 
the purpose of convenience in administering the estate. 
Omnita NATH MITTER е. ADMINISTRATOR GENERAL 
оз Ввнол,. . . LL. R., 25 Calo., 54 


INTERLOCUTORY ORDER. 


See APPEAL—DECREES. 
[L L. R., 24 Calc., 725 


See Avpuat—Onpeus . 7 W.R., 992 
[5 N. W.,180 
LL R, 3 Mad, 


I. L. R., 8 Bom., 260 


See CASES UNDER APPEAL TO PRIVY COUN- 
CIL—CASES IN WHICH APPEAL LIES OR 
хот АРРЕАТАВЬЕ ORDERS. 

‘See Слввв UNDER LETTERS PATENT, CL. 15. 


See SUPERINTENDENCE OP Hion Covur 
— Стуш Рвоскрске Cop, в. 622, 


LL.B, 4 АП, 91 

L L. R., 14 Calc., 768 

LL. В. 18 Bom., 35 

—— —— Civil Procedure Code, 1882, s. 499, 
Application for order under.—An applica- 
tion for an order under s. 499 of the Code of Civil 
Procedure can only be made by a plaintif after 
summons has been served, and after reasonable notice 
of the intention to apply for the order has been given 
in writing to the defendant. SENGOTHA r. RAMA- 
Рои 6 0 LL В, 7 Mad, 941 


INTERPLEADER SUIT. 


See BAILMENT . БВ. 1. R, Ap, 31 
See Совтв — SPxclAL Савез — INTER- 
TLEADER SUIT . . 1. Mad, 860 
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See Smart Cause Court, MovUssin— 
JURISDICTION — COMPENSATION POR 
Acquisition OF LAND. 

[L L. В., 20 Mad., 155 
1, ———— Person in position of mere 
stake-holder— Procedure.— Where a party in the 
position of а mere stuke-holder is made в defendant in 
a . his proper course under the Civil Procedure 
Code is to pay the money into Court and ask that 
the partics really interested may be substituted for 
himself as defendants. AssARAM ВОВТЕАН V. 
COMMERCIAL TRANSPORT ASSOCIATION 
[2 Ind. Jur. N. 8, ЦЗ 
а. —— Defendant not claming whole 
subject-matter—Suit irregularly framed.—An 
interpleader suit is not improperly constituted merely 
because one of the defendants docs not claim the 
whole of the subject-matter. Hoggart у. Cutts, Cr. 
and P. 197, obwrved upon, SECRETARY ОР 
Stare v. MOHAMED Hossain’ . 1 Mad, 860 


[3 Claims by plaintiff against 
goods in respect of which suit brought— 
Civil Procedure Code (1982), вг. 470 and 473— Costs 
of plaintiff — Freight — Wharfage — Demurrage. 
—In May 1893, S (defendant No. 4), в resident at 
Hissar in the Punjab, consigned 600 baze of rapeseed 
to K of Bombay, and delivered them to the plaintiffs 
for carriage to Bombay. While the goods were in 
transit to Bombay, 5, the consignor, ordered the 
plaintiffs to deliver them to his agent F, instead of 
to the consignee, and on the 18th May F requested 
delivery from the plaintiffs. Before the goods could 
be delivered, however, the firm of E D S 4 Co. 


laimcd to charge the 
goods with pay: arfage, and demur- 
rage, and their costs of suit. Held (1) that the suit 
was properly instituted by the plaintiffs as an inter- 
pleader suit во ва to entitle them to their costa ; (2) that 
$, the fourth defeudant, was entitled to the goods, 
subject to the plaintiffs’ charge for freight and costs ; 
(3) that the plaintiffs’ charges for wharfage and * 
demurrage could not beallowed. The gcods remained 
in the plaintiffs’ possession, not by reason of any 
neglect or default of the owner to take delivery of 
them, but by the act of tbe plaintiffs themselves, 
who kept aud refuscd to deliver them for their own 
protection and benefit. АП that they could pre- 
sumably be entitled to was а reasonable warehouse 
rent, which, however, they had not claimed. BOMBAY, 
BARODA AND CENTRAL INDIA RAILWAY Co. e. 
Sassoon . L L. В. 18 Bom, 231 


INTERPRETER. 


Sworn interpreter, Necessity 
for—Criminal Procedure Code, 1861, s. 198.— 
There was no necessity, under в. 198, Code of Crimi- 
nal Procedure, 1861, for making use of в regularly 
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INTERPRETER—cone/uded. INTERVENOR. 
sworn interpreter to interpret his evidence to a party See ЕзЕСТМЕХТ, SUIT FOR. 
making в statement. QUEEN e. MADAN MUNDUL [l Agra, Rev., 51 


06 W. R., Cr., 71 


INTERROGATORIES. 
See Cases UxpzR Practics—Civit Cases 
— INTERROGATORIES. 
— — —— Evidence taken on— 
Ses COMMISSION—CRIMINAL CASES. 
[I L. R., 19 Bom, 749 
1. 


——— Discovery—Fishing questions— 
Practice—Defective pleadings—Issues—Code of 
Civil Procedure (Act XIV of 1882), ss. 121, 127.— 
luterrogatories are not in this country to be framed 
to anticipate or supply defects of pleading or to 
certain the саве of the other side, Where the pleni 
ing of either party is too vague, the Court may call 
for a further or fuller written statement, or may 
frame and record issues until the case raised by the 
pleadings is ascertained with suflicient clearness, A 
plaintiff may interrogate with a view to obtain informa- 
tion or admission in support of his own case, and this 
right extends not ouly to his original case, but also to 
any answers which he has to make to the defendant’s 
case, subject to the qualification (infer aliá) that the 
interrogatories must be directed to a case on which the 
plaintiff has already determined, and to which he has 
committed himsclf. He cannot be allowed to put 
fishing questions in order to try whether he can 
discover any flaw in the defendant's case or suggest any 
answer to it, ALI KADER SYUD HOSSAIN ALI с. 
Gosmp Dass. IL. R., 17 Cale, 840 


а --—_ Production of 
documents— Code of Civil Procedure (1882), ss. 121, 
195, 129, 180, 183, and 184— Definition of term 
* family.” — To interrogate в party to a suit us to the 
construction he puts on the meaning of the word 
~ family ” is not admissible, although to ask him who 
the persons are whore living in his hcuschold is so. 
‘The former question, if replied to, would only be of 
value as the opinion of party to suit on what is 
really а question cf law. Under the Civil Procedure 
Code, interrogatories for the purpose of eliciting facts 
bearing upon issues arising in a suit are limited in 
operation and are not permissible in cases where the 
procedure provided by s. 134 of the Code is appli- 
cable. Ali Kader Syud Hossain Ali v. Gobind 
Dass, І. І. Rọ, 17 Cale, 840, and Weideman v. 
Walpole, L. Ry 94 Q. B. D, 537, approved. 
Ss. 121, 125, 129, 130, 133, and 134 of the Code of 
Civil Procedure discussed. Nitromoye Dasszx r. 
Sooscn Снохрив Law . І. L. R., 23 Cale., 117 


3 Interrogatories, omission to 
answer, Effect of—Civil Procedure Code (Act 
XIV of 1882), ss. 121, 136—Practice.— Omission to 
answer interrogatories, delivered after leave prauted 
under & 121 of the Civil Procedure Code, does not 
render the party во omitting to answer liable to have 
his defence struck out under в. 136 of the Code. Lalla 
Debi Pershad v. Santo Pershad, І. L. К. 10 Calc, 
505, overruled, Prem Suku CHUNDER г. INDRO 
Natu BANERJEE . . B., 18 Calc., 420 


See ESTOPTEL— ESTOPPEL ву CONDUCT. 
[L L. R., 4 Calc, 788 
9 W. R., 338 
See CASES UNDER Onvs or Pnucor—Ix- 
TERVENORS. 

See CASES UNDER PARTIES—PARTIES TO 
Svir—RENT SUITS AND ĪNTERVENORS. 
See Possession, ORDER Or CRIMINAL 
COURT AS TO—NOTICR TO PARTIES, 

[L L. R., 4 Cale., 650 

See POSSESSION, ORDER OF CRIMINAL 

Court as TO—PARTIES то PuocrED- 

os... 8€. W. N., 329 

See CASES UNDER Res JUDICATA—PARTIES 
—INTERVENORS. 


INTESTACY. 


See Mauomevay Law—Duwrs. 
(I. L. R., 4 Calc., 142 
See RIGHT OF SuIT— INTESTACY. 
LI. L. R., 18 Bom., 387 


———— — Suit for distributive 


under— z 
See PAwrIES— PARTIES TO Sr T5 —LEoACY, 
Suir тов. . В. L. В., 142 


share 


INTOXICATION. 


Offence committed under.— 

Intoxication shonld not be treated as ви aggravation 
of an offince, QUEEN г. Z! LFUKAR. KHAN 

[8 B. L. R., Ap, 21:16 W. R., Сг.,36 

2. — Palliation of offence.— Nor is 

it auy excuse for it, QUEEN ғ, AKULIUTTEE Gos- 

BAIN ` . Я . 5 W.R. Cr., 58 

Qurex г. Ворнев Krax . 5 W.R., Cr, 70 


pc Mur/er.— In a case 
of murder committed in a drunken squabble, it was 
held that voluntary drunkenness, though it docs not 
palliate any offence, may be taken into acconnt as 
throwing light on the question of intention. QUEEN 
г. Вам Sanoy BHAK W. R., 1864, Cr., 24 


INVENTIONS AND DESIGNS ACT (V 
OF 1888). 


" вв. 4 and 80—Inrention—Im- 
provement— Combination. of known su'stances to 
produce а known result— Burden of. proof.— Held 
that в combination, dffreted by placing one known 
material side by side with another known material, 
not involving the exercise of any special inventive 
power, and ending in a result which differed from 
previous results only because the materials so placed 
produced an improved article, did not amount to an 


(сав ) 


‘INVENTIONS AND DESIGNS АСТ (V 
OF 1888)—concluded. 

defined by Act V of 1888. Held, 

it is for the person who claims an exclu- 

ivilege under the Inventions Act to prove that 


sive 
the facts exist which entitle him to the privilege 
Minus Со. 


claimed. Krorw Мила Co. e. Mure 


(LL. R., 17 All, 490 


З. — — ss, 4, 5, and 80— New manufac- 
ture— Process,” Meaning of —In a case where an 
inventor of а new manufacture or process sold the 
article produced by the process freely for a large 
number of years in the open market and then applied 
for в patent undér the Inventions and Designs Act, 
1888,— Held that, where profit is openly derived from 
the employment of a secret process, there is a public 
user of such secret process within the meaning of the 
Act. ‘The term “invention,” having regard to s. 5 of 
the Act, means new manufacture. Sem//e—The term 
“new manufacture” or “invention” might be applied 
to a process only. Held also that “ assignee” in the 
Act refers to an assignee of the entire title and 
interest of the inventor: в. 4, sub-s. (4), of the Act, 
Wood v. Zimmer, Holt, 68, followed. IN THE 
MATTER OP THE INVENTIONS AND DESIONS Аст, 
1888. GALSTAUN v. Зновт 


[L L. R., 33 Cale, 702 
IRONICAL PUBLICATION. 
See Lien . . ювъв,т 
IRREGULARITY. 


affecting or not merits of case. 
See CASES UNDRE APPELLATE Сосвт— 


ERRORS AFFECTING OR NOT MERITS OF 
Cass. 


in civil case. 

See EXECUTION ОР DECREB—TBANSPER ОР 
Decrees vor EXECUTION eR. Powers 
or Сопвт N. W., 69 

(I. L. B, l1 Bom., 155, 160 note 

See JUDGR—POWER. 

[L L. R, 7 Calc,, 694 

See MADRAS BOUNDARY ACT, 88. 21, 25, 28. 

[L L. R., 19 5 

See Privy Соомсп, PRACTICE or—Rz- 

HEARING. 1W. RB, P. C., 51 
[8 Moore's I. A., 199 

See CASES UNDER SUPERINTENDENCE OF 
Fa Covrr—Civin PROCEDURE CODE, 
в. 622. 


in criminal case, 

See Cases UNDER COMPLAINT—DISMISSAL 
or CoxrLAINT— GROUND FOR Dismis- 
SAL. 

See Cases UNDER CRIMINAL PROCEEDINOS. 


See DISCHARGE OP ACCUSED, 
[L L. R., 13 Mad., 35 


DIGEST OF CASES. 
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IRREGULARITY —conc/uded. 
See JorxpzR ov CHARGES. 


See Jupos—Powza 91 W.R., Cr. 47 
[33 W. R., Cr, 58 
1. L. R., 3 Mad, Ша 

See JUDGMENT—CRIMINAL CASES. 
[L L. В, 20 Calo., 853 
1. L. R., 21 Calc., 191 
L L R., 93 Calc., 502 
See REVISION-- CRIMINAL CaSEs—JUDG- 

MENT, DEFECTS IN, 

[È L. R., 1 All, 680 
L L. B., 13 Calc., 272 


in sale. 

See CASES UNDER SALE FOR ARREARS OP 
RENT—SETrING ASIDE SALE—IRREGU- 
LARITY. 

See CASES UNDER SALE РОВ ARREARS OF 
REVENUE – SETTING ASIDE SALB—iRER- 
GULARITY. 

See CASES UNDER SALE IN EXECUTION OF 
DECREE—SETTING ASIDE SALE—lRRE- 
GULARITY. 


IRRIGATION CHANNELS. 
See RIGHT TO USE ОР WATER. 
[L L. R., 16 Mad., 333 


ISAMNAWISI PAPERS. 


See Evipence— Civit Слзкв- M18CE1- 
LANEOUS DOCUMENTS —ISAMNAWISI PA- 
PERS . . . 8B. L. R., 504 


ISLAND FORMED IN NAVIGABLE 
RIVER. 


See Cases UNDER AcckETION—Nzw FORM- 
ATION OF ALLUVIAL LAND—CHURS OR 
lenANDs IN NAVIGABLE Rivexs. 


See Аст IX or 1847 . 6 B. L. R., 255 
ISSUES. Col. 

1. FRAMING AND SETTLUNU 188058 + 4153 
2. FRESH OR ADDITIONAL ISSUES . + 4155 
3. Issues In RENT SUITS + 4102 
4. EVIDENCE ON SETTLEMENT ОР Is- 

RU oc © o 3 4108 
Б. І880Е8 IN SPECIAL бота, . 4168 
6. Omission TO SETTLE ISSUES . 4168 
7. DECISION ом 183088 . 4169 


( 453) 


ISSUES—continued. 
Determination of— 
See CASES UNDER Res JUDIOATA—MAT~ 
TERS IN 18808. 
Preliminary issue. 


See Cosrs —SPECIAL CABES—PRELIMINABY 
Issue . L L. В, 20 Cale. 702 


1. FRAMING AND SETTLING ISSUES. 


Mode of issues— 
Civil Procedure Code, 1859, в. 189.—Semble— 
Under s. 159 of Act VIII of 1859, the issues 


were to be framed upon the plaint, written statements, 
and allezations of the parties or their counsel, 
Mackixrtosu г. Темрів З Ind. Jur, N. B, 333 


" Plaint — Written 
and oral stalements.—The issues are to be framed 
from all questions of law or fact upon which the 
parties may be at issue, and are to be collected, not 
merely from the plaint, nor from the written state- 
ments, but may also be taken from the oral state- 
ments of their pleaders. KowsULLYA DOSSER v. 
Raw JUGGURNATH Dey SIRCAR 8 W. R., 162 


Max GOBIND SIRCAR v. ОмвікА Момев DossA 
fle W. R., 218 
а ivil Procedure 
Code, 1859, ғ. 139—Plaint—Written and oral 
statements.— Under в. 139, Act VIII of 1859, 
the Court may frame the issues from the 
examination of the parties or their pleaders, notwith- 
standing any difference between the allegations of 
fact contained in those examinations and the allega- 
tions coutained in the written statements. SHAHEB- 
тарі Becust v. Німмат BAHADUR 
[4 B. L. R., A. C., 103: 18 W. R., 512 


а. -———--- ——-—-— Civil Procedure 
Code, 185: 139.— A Court cannot refuse to enquire 
into a plea set up by a plaintiffs pleaders in reply to 


questions put them by the Court, although such plea. 
was not advanced in the original plaint. S. 139, 
Code of Civil Procedure, authorized a Court to frhine 
issucs on allegations collected from the oral examina- 
tion of parties or their pleaders, notwithstanding 
discrepancy between these allegations and the written 
pleadings. KonzxROoDDEN AHMED є. Nyan BIER 

(8 W. R., 354 


Б. —— ———————— Civil Procedure 
Code, 1882, s. 147.—A Court in framing issues is 
not bound down to the language of the plaint and 
written statement, but may frame them not only 
from the pleadings, but also from the statements of 


the parties and their pleaders made before the Court. + 


MAROMED MAHMOOD v. SAPAR ALI 


[L L. R., 11 Calc., 407 | 


в. — — Settlement of issues— Civil 
Procedure Code, 1859, s. 139,—Issues are to be fixed 
under в. 139, Code of Civil Procedure, when 
both parties appear, and the Court can ascertain from 
them what are the points upon which they are at 
issue, ‘The Conrt is not bound to fix any issue when 
the defondaut does not appear, but ought to proceed 
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ISSUES —continued. 
1. FRAMING AND SETTLING ISSUES 
—continued. 
under в. 111 to hear the case ez-paríe. AMEER 
Au SOWDAGUR v, Imamoopsen . 15 W. R, 145 


T. Form of issues 
requisite for trial. —The issues should raise matters 
fairly in controversy between the parties, even though 
the pleadings may be defoctively drawn. CANNAM- 
MAL AYAIR о. Visaya RAGUNADA RANGA SAMY 
SINGAPULLIAR . 5 А . 8 Маа, 14 


8. 


requ 


—- - Nature of issues 
It may bo laid down as a general 


e for t 
rulo that only such averments should be made the 


subject of issues as are essential to support the 
cause of action and are denied by the defendant, 
ог as are essential to support а plea and are deniod 
by the plaintiff. Mere pices of evidence which 
aro to be adduced to enable the Court to infer the 
truth of a material averment, ought not to be 
made the subject of a separate issue; nor should 
the motives of the plaintiff in bringing tho suit 
be put in issue; for if he have a gocd cause of 
action, his motives, as ill-will, pique, ete., would 
not be an a:.swer to it. BIRCH e. FURZIND ALI 

N. W., 303 


9. Duty of Court.— 
‘The duty of a Judge in clearly ascertaining the 
real points in dispute, and framing issues accordingly, 
pointed out. APAYA e. ВАМА 

[L L. R., 3 Bom., 910 


10. Suit against 
minor— Itsue not founded on plaintifl's affirmative 
statements.—In a suit by a person claiming as the 
ultimate heir in reversion to the estate of a deceased 
widow, it was held that the plaintiff was bound, before 
he could be allowed to succeed against the minor in 
possession, to pledge himself to a specific case and to 
prove that case, and the lower Court was held to havo 
done wrong in raising an issue which was not based 
‘and moulded upon some specific affirmative allegation 
made as part of the plaintiff’s case, thus putting the 
minor tothe peril of such an isme merely on a 
general negative statement made by his guardian. 
Јооревр NARAIN Sanse г. COURT OP WARDS 

[22 W. R., 469 


ц. -- z = Suit for posses~ 
sion unter deed of sale—Issues 10 be raised — Proof 
ie.—ln в suit to recover possession based on 
a deed of sale,—Held that the Court should have 
raised issues as to ownership aud possession, ва, 
oven if the sale-deed were not proved, tho plaintiff 
might bave beon able to substantiate a title indepen- 
dently of it. Govinp e. Vreman 
[L L. R., 20 Bom., 753 


12. = ———~~ Raising issue on 
clear point of Law.—There is nothing in the Code of 
Civil Procedure which imposes upon the Judge the 
duty of allowing an issue to be raised on a point of 
| law which he considers to be perfectly clear. Ist- 
| rewan BANKING AND TRADING CO. v. PRANJIVAN- 
| pas HARDVANDAS . 8 Bom., 272: Sind Ed., 858 
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ISSUES—continued. + 


1, FRAMING AND SETTLING ISSUES 
—econcluded. 


Inconsistent issues—Undue 


Mahomedan widow and purda-nashin, 
brought by her to have it set aside as fabricated, she 
also alleged that undue influence had been exercised 
upon her. It was decided upon the evidence that the 
instrument was genuine, having been executed by 
her of own free will. The above questions being 
inconsistent with one another, the latter should 
not have been admitted to form part of an issue 
together with the former. On an issue of undue 
influence, rightly raised, a Court should consider 
whether the gift in question (a) is one which 
a right-minded person might be expected to make ; 
(5) or is not an improvident act @ the donor’s 
part; (c) is such as to have required advice, 
if not obtained by the donor; and (d) whether 
the intention to make the gift originated with the 
donor, the principls being always the same, althiugh 
the circumstances may differ. Млномер Воквн 
Kuan v. Hosseix Вів L L, R., 15 Calc., 684 

[L. E., 16 I. A, 81 


2. FRESH OR ADDITIONAL ISSUES, 


14. --———.— Raising issues not raised 
in ple&dings— Proceedings against policy or 
morality.—Although a Court may have the right, 
and is perhaps even under an obligation, to take cog- 
nizance mofu proprio of any objection manifestly 
pparent on the face of a p ing showing that it 
is agninst morality or public poli е this 
is only to be collected from the evidence by inference 
and is capable of explanation or answer by counter- 
evidence, it is highly inconvenient, and may lead to 
the most direct injustice, to enter into the enquiry if 
the issue has not bem presented by the pleadings 
or the points recorded for proof. FISCHER e. 
КАМАТА NAIKER. 

[9 W. R., P. C., 83: 8 Moore's I. A., 170 


15. — | Question raised 
ut hearing of suit.— Held that the Court was not on 
its own motion competent to determine 
which was not alleged, nor raised by th 
the parties. But if the question was raised even on 
the day of the hearing of the case at any time before 

ве, the Court ought not to have 
rejected it, because it was not raised by the written 
statement, but ought to have framed issues to drter- 
mine the question. DYASHUNKER r. МАНОМЕО 
AMEEN-O0D-DREN KHAN . . 3 Agra, 246 

16. ———— — ————— Suit for pre- 
emption— When the plaintiff claimed pre-emption 
on one ground, and the Court raised an issue as Е 
his right ou another gronnd, to which the pm 
assented, and the case was decided against bia a as he 
right on that ground,— Held the 
iere with the finding on special 
SHEW 5скот LAID e. Wasep ALI KHAN. 

(13 W. R., 305 
SnrojUTTUN Кох г. ANWAR ALI 


03 w. R., 189 
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ISSUES—continued. 


2. РВЕЗИ OR ADDITIONAL ISSUES 
— continued. 


Suit от mortgage 
ity of morlgage.—Where a plaintiff fails to 
show that а mortgawo, created by certain persons as 
executrix and executors of a Hindu will, has been 
idly created by them in that capacity, the Court 
П), unless it is manifestly inequitable to do во, allow 
him to raise an issue that the mortgage was validly 
created by the parties in another character. NIL- 
KANT CHATTERJEE v. РВАВІ Monan Das 
L. R, O. C., 7: 11 W. R., O. C, 21 
18. — — ~ Swit for declara- 
tion of title.— On the evidence, the defendant wished 
to raise issues as to the unchastity and inabi 
of the plaintiff to succeed, and as to her suing оп be- 
half of another person, not having alleged that 
she was doing во, er of which matters were 
referred to in his written statement; but leave to 
raise them was refused, and the Court held that 
the plaintiff was, under the circumstances of the 
case, entitled to rely on the title given her by the 
production of the title-deeds in her favour. SWAR- 
NAMAXI RAUR v. SRinipasH KOYAL 
[6 B. L. R., 144 


18. ——— — — — —_--——_ Suit as heir of 
adopted son.—Where the son of the son first adopted 
sued as heir of the second adopted son to obtain 
the property left by him, and the suit throughout was 
contested with respect to his claim as heir of that 
second adopted son,— Held the plaintiff could not, on 
appeal, shift his ground and regard the secoud adopted 
коп as в trespasser, aud seek to recover the pro- 
perty ou the ground of its having belouged to th 
anccstor. борев LOLL v. CHUNDRAOLEE BUHOOJEE 

[U В. L. R., P. C., 891 : 19 W. R. 12 
Г. R., L A., Sup. VoL, 181 


20. A defendant is 
not precluded from setting up a defence which docs 
not appear in her written statement where the plaint 
docs поё set forth the true facts, and the Court will 
allow an issue to be raised on it. SOONDER NARAIN 
Papan є, NAMDAR — . 21 W. R., 407 


Тоовол Nanaix ВОВЕ г. Ввозо Wow. GHOSE 


W. в., 172 

2L ——— Amendment of 
plaint—Ciril Procedure Code, 1859, ss. 139-141.— 
In 1817, the ancestor of the pl had obtained 


from the zamindar а maurasi istemrari lease of a cer- 
tain portion of his property. In 1837, the entire 
zamindari was put up to sale for arrears of Government. 
revenue, and was purchased by Government as the 
highest bidder, who thereupon granted a lease for а 
term of twenty years to W. This revenue sale was 
never sct aside ; but in 1842 the Government restored 
the estate to the Rajah zamindar with all the prior 
incumbrances, but subject to his confirming the lease 
to W. In 1844, the father of the plaintiffs brought 
a suit to recover possession of their tenure, but the 
suit was dismissed by the Principal Sudder Ameen 
on the ground that the right to suc bad not accrued, 
and could озу arise on the expiration of the lease to 
This judgment wus reversed by the Sudir 
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ISSUES continued. 


2. FRESH OR ADDITIONAL ISSUES 
—continued. 


Dewany Adawlut, but was restored and affirmed on 
appeal by the Judicial Committee, In the meantime, 
and before the expiry of the lease to W, owing to 
certain fraudulent transactions on the part of 4, 
who had got into possession of the estate as the 
purchaser of the interests of certain mortgagees of the 
Rajah, the property was again put up to sale for 
arrears of Government revenue, and was purchased by 
2, a party to the transactions abovementimed. The 
Rajab, however, succeeded in getting this sale 
reversed in 1866, and obtained possession of his estate 
in 1871. In a suit, instituted on the 23rd October 
1873, against the Rajah and certain other partics to 
whom he had granted а patni lease, the plaintiffs 
alleged that the sale of 1837 was set aside by Govern- 
ment as illegal, and that consequently their tenure 
had revived ; that the effect of the Principal Sudder 
Amcen's decision, confirmed by the Privy Council, 
was to postpone their right to obtain possession of 
their tenure, until after the expiration of the lease to 
W ; that when that lease expired, the property was 
in the possession of M, of the fraudulent character 
of whose title they had no knowledge; and that their 
right to sue in the present case consequently arose 
only in 1871. The defence was that the plaint 
disclosed no cause of action ; that the cause of action, 
if any, was barred by the law of limitation; and that 
the tenure was destroyed by the proceedings connected 
with the sale in 1837, which was never sct aside. 
‘The Judge held that the plaint disclosed a cause of 
action which arose in 1837, and that the suit was 
consequently barred. He accordingly dismissed the 
suit without taking any evideuce. On appeal to the 
High Court, it was admitted on the part of the 
plaintiffs that the sale of 1837 was never sct aside; 
but it was contended that the restoration of the 
zamindari to the zamindar, “with all the former 
incumbrances" gave rise to au equity of a personal 
character against the Rajah, and those taking under 
him with notice of the plaintiffs’ title, to restore the 
plsintitte tenure, which equity fastened upon him on 

iw obtaining actual possession of the estate; and 
that therefore the cause of act acerued only in 
1871. On the part of tho defendants it was objected 
that the plaintiffs had no right to make a new case in 
appeal, and inasmuch as the equity, which was now 
sought to be fastened on the zamindar, was never 
raised in the pleadings, it could not now be set up. 
Held that, under ss. 139 and 141 of the Civil 
Procedure Code, the plaintiffs might be allowed to 
amend their case in any stage before a final decision ; 
and inasmuch as, if plaintiffs’ case as so amended 
were proved, the suit would not be barred, it wus 
necessary for the determination of the question of 
limitation that the case should be remanded to the 
lower Court for trial. Bampoyal KHAN с. AJoDHYA 
Rau Kuan L L. R, 3 Calc., 1: 35 W. R., 485 


99, ______ Civil Procedure 
Code, 1877, s. 149 (1859, s. 141).— Wbere no injus- 
tice would be done to either party, the Courts, in the 
exercise of their discretion, under special circum- 
stances, may allow issucs to be raised upon matter 


DIGEST OF CASES. 
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ISSUES—continued. 
2. FRESH OR ADDITIONAL ISSUES 
— continued. 


which doos not strictly come within the proper scope 
of the pleadings. ‘The power to allow such amend- 
ments is given by tho first part of в. 149 of Act X 
of 1877 corresponding with the first part of s. 141 
of Act УШ of 1859. МЕновА Roy v. RADHA 
PzhSHAD SINGH 


[L L. R, 5 Calo, 64:4 C. L. В, 358 


23. — — — — — Ime raised by 
Court which was not raised by parties. —The plaine 
tiffa in а suit denounced in the plaint their 
tures to a sale-deed as forgeries, and m 
alleged that they witnessed it under pressure. The 
Court of first instance found them to be genuine, 
and the lower Appellate Court, while agreeing with 
the Court below in its findings upon the question 
of the genuineness of the natures, observed that they 
were obtained under pressure, and во reversed the decree 
of the Court blow, On second appeal to the High 
Court,—Held that Courts are not to raise an ii 
portant and serious issue in a case for the parties 
when they have not raised it themselves by their own 
pleadings in the cause, — WALIULLAH KHAN v. 
Монаммар IsBARULLAT Kuan 

(І.І. R, 10 AIL, 627 


24. — — —— —— — — — (іеї Provedure 
Code, 1882, s. 149—Court’s authority to frame new 
issues—Amendment of plaint.—A Court is not 
authorized by s. 149 of the Colle of Civil Procedure 
(Act XIV of 1882) to frame new issues which have 
the effect of altering the nature of the suit. A 

power of raising additional issues is co-exte 
e With its power of amending plaints. and is sub- 
ject to the same restrictions. ‘The plaintiff originally 
заса the defendant as a trespasser, claiming damages 
for wrongful occupation and for injury done to the 
laud in dispute, Some time after the issues had 
been framed, the plaintiff applied for au. amendment 
of the plaint and sought to recover rent for the land 
in suit on the basis of в subsisting teuaucy. The 
Subordinate Judge, without making the amendment, 
framed two additional issues, viz., (1) whether the suit 
was based on the relation of landiord and tenant, and 
(2) whether the thikans in dispute were let to the 
defendant, and what rent the plaintiff was eutitled 
to recover in respect of the same. The Subordinate 
Judge found on these issues that the tenancy was 
still subsisting, and a decree for the rent 
claimed. Held that the Subordinate Judge bad no 
authority, under s. 149 of the Code of Civil Proce- 
dure (Act XIV of 1882), to frame the new issues, 
МАВАТАМ блмквп v. HARI GANESH 


(LL. BR, 13 Bom., 664 


Guardian, Power 
ontract to bind minor—Alteration of 
mg fresh issues on appeal.—Upon the 
death of an ijaradar, his mother and widow, as mana- 

ers under his will, remained in possession of the 
fend leased. Subecquently a son wae adopted to iss 
by the widow and succeeded to his estate. The lease 
having в renewal for five years was taken by 
the managers, but was surrendered before that period 
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IBSUES—continued. ISSUES—continued. 
2. FRESH OR ADDITIONAL ISSUES 2, FRESH OR ADDITIONAL ISSUES 
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elapsed, during the minority of the son, against 
whom, on his attaining full age, thie suit was 
brought by the 1сввог to recover three years’ rent 
of the renewed ijara, The contract of the adoptive 
mother and guardian was not personally binding 
upon the adopted son, and had not been ratified by 
him after attaining full age. It did not purport to 
deal with the estate to which he afterwards snc- 


nd on the 
ining full 
age, could not be altered in appeal into what would 
be a wholly different claim and raise entirely new 
issues, viz. that the managers, having power under 
the will, had charged the cstate with the rent of the 
ijara, and that such charge remained upon it in the 
Possession of the heir, who was liable to the extent 
of the asscts received by him. The latter would 
have been in fact a new в Held also that the 
suit, even if treated as one against the respondent 
in rexard to the estate, could not be sustained. ‘The 
case that arose in Hanoomanpersaud Panday v. 
Munraj Koonwaree, 6 Moore's I. A., 893, distin- 
guished. Туров СнохрЕВ SINGH v. RADHA KISHORE 
Снова . . . LL.B, 19 Calc., 507 

IL. R., 19 L A, 90 


26, — — — — — — — Civil Procedure 
Code, ss. 566, 567— Framing а new issue by the 
Appellate Courl— Evidence recorded. in опе suit 
admitted by consent at the hearing of another— 
Appellate Court, Power of.—In the Court of first 
instance the appellant, upon the title of a sister’s son, 
was one of the plaintiffs who obtained a decree for an 
Inheritance, the suit having heen heard at the same 
timo with another, in which relations of the deccased 
owner, alleging themselves to be of the same gotra 
with him, also obtained в decree as his heirs. Evi- 
dence in the latter suit was received in that of the 
appellant by consent of parties, both suits having 
been brought the same defendant, whose 
title as widow of a son alleged to have been adopted 
by the last owner was set up in both, but was not 
proved. Appeals having been filed in both suits, in 
that brought by the sister’s son a new issue was 
framed by the Appellate Court, under в. 568, Civil 
Procedure Code, as to whether he was entitled as 
nearest of kin, or was excluded by the other claimants, 
whose suit was, at that time, compromised. Held 
that after what bad taken place in regard to both 
suits the Appellate Court could frame this issuc, 
although it was new, and bad not been raised by the 
defendant's written answer. With reference to the 
evidence in the one suit having been imported as & 
whole into the other at the first hearing, and the 
sdmission of evidence upon the trial of the new 
issue, it was held that the parties intended that the 
evidence should be admitted aud that no irregularity 
had taken place materially affecting the decree of the 


$ 


High Court, which dismissed the suit of the sister’s 
son on return made under s. 567. CHANDI DIN е. 
Narasi Kuan - LL R,14 AIL, 366 


27. — Additional issue—Matter 
not in plaint, but consistent with if. i 


It № com- 
petent to à Court, at any time before passing a decrec, 
to frame an additional issue embracing а matter not 
included in the plaint (provided it be not inconsistent 
with it) or in the written statement, but which may 
appear upon the allegations made on oath by the 
parties, or by any persons present on their behalf, or 
made by the pleaders of such parties or persons. 
Moune т, DONGRE . L L. R., 5 Bom., 609 


28. — ~ —-—- Civil Procedure 
Code, 1859, s. 141.—Where a Court shortly before 
decision recorded a proceeding declaring its intention 


to frame additional issucs, and reserved the actual 
framing of tho issues for the time of giving judg- 
ment, its precedure was held not to be warranted 
hy s. 141 of the Code of Civil Procedure. KaMUL 
KAMINER DASSER о, Овнох CHURN GHOSE 

05 W. R., 151 


29. Fresh issue— Raising fresh 
issue on alternative plea.—Where, from the way in 
which the issues were framed and the pleadings 
worded, it was clear that there was no contention on 
the part of the defendant as to whether the terms of 
the deed on which the suit was based had been strictly 
complied with or not, but the factum of the deed 
itself was only put in issne by the defendant, — Held 
that this was not a case in which the defendant was 
entitled to fall back upon an alternative plea and 
raise the question of compliance. SHUHOCHUREE 
DASsEE г. SHOWDAMINEE DOSSEE . 7 W, Е., 306 

30. - Raising тею 
issues.—The Court will not raise an issue so as to 
raise a wholly different question from that on which 
the parties have come into Court, Вігате BIBEE с. 
Моконов Doss . 8 Ind. Jur., М. В., 118 


NxHonA Roy r. RADHA PERSHAD SING , 
[L L. R., 5 Cale, 64 


See Окнох CooxAR CHATTERJEE v. DHIRAJ 
Mantas CHAND » $ . 22 W. R., 209 


31. Special appeal 
— Raising new issues.—A party cannot be permitted 
to change in special appeal the allegations on which 
he went to trial in the Courts below, and to raise 
altogether a new issue, Survpas NARAYAN SINGE 
с. BRAGWAN Derr 

[2 B. L. В. Ap, 15:11 W. R., 10 


Кноорвв Ram Durr е. KisHEN CHAND GO- 
LEECHA . . . + 25 М. R., 145 


38, — — — — -— - Mode of dealing 
with issues. —16 by inadvertence or other cause the 
recorded issues do not enable the Court to try the 
whole case on the merits, au opportunity should 
be afforded by amendment, and, if nocd be, by ad- 
journment for the decision of the roa] points in issue. 
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| 
Номоомам Рензнар PANDEY г. MUNDRAJ Коох- 


WEBER 
[6 Moore's І. А., 393: 18 W. R., 81 note 


Ram Ревѕнар Dorr г. Кызито Monon Smaw 
[18 W. R., 207 


33. Ciril Procedure 
Code, 1859, s. 141— Raising fresh issue after hear- 
ing the eridence.—In в case in which, after the evi- 
dence of both partics had been taken, the principal 
defendant aked for permission to file an amended. 
written answer which would in effect raise в new 

ucation as part of the defence, — He/d that, although 
the mode of making the application was perhaps 
somewhat informal, it was the duty of the Munsif, 
it appeared that this was the real question between 
the parties, to amend the issues in order to its deter- 
mination. Where a Munsif rejected such application 
and decreed the case, and it appeared to the Judge 
on appeal that the evidence on the record was 
sufficient to determine the question — Held that the 
lower Appellate Court was right in giving effect to 
the defence. BoLye MzAH r. Кнётоо GORAI 

(20 W. R., 208 

34. Civil Procedure 
Code, 1859, ss. 189, 141—Adding or amending 
issues.— All that can be done under в. 139, Act УШ 
of 1859, must be done at the settlement of issues; 
в. 141 gave the Court discretion to amend or add 
issues only if some new matter should turn up in the 
course of the case. AGA SYUD SADUCK г, JACKARIAH 
MAHOMED . Ind. Jur, N. 8., 808 


35.——— Amendment of issues— 
Ciril Procedure Code, Act VIII of 1859, s. 141— 
Civil Procedure Code, Act X of 1877, г. 149.— 
‘A Judge is not bound to make any amendment in the 
issues of a case, except for the purpose of more 
effectually putting in issue and trying the real ques- 
tion or questions in controversy as disclosed by the 
pleadings on cither side. Nenora Roy г. RADHA 
Pruenap Siwon 
(I. L. R., 5 Calc., 64: 4 С. L. R., 368 


Biziis Beses г. Мохонсв Doss 
[8 Ind. Jur., М. 8., 118 


Amendment of 
Although under cer- 
at а trial may allow 

tled, 


зв. 
issues at hearing — Practice. 
tain circumstances а Judg 


Tefused to raise a certain issue, that question ought 
not to be re-opened at the trial, and the Judge at the 
trial ought not to modify the issues so as to re-open 
any question which the Judge sttling the issues has 
decided. Вок CHUND SINGH г, MoULAMD 
(I. L. R., 4 Cale, 572 
31. — Varying or raising fresh 
issues on appeal.—A Court of Appeal cannot raise 
‘on appeal an issue which was not raised in the Court 
Of frst instance. the functions of a Court of Appeal 
being not to interfere upon mere points of farm, but 
to rectify в judgment where there has been error on 
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the merits, whether that error has risen from a mis- 
apprehension of the facts or misapplication of the 


law. BROJO SOONDUR MITTER г. FUTICK CRUNDER 
(RE o x . 17 W. В. 407 
Ram NaRAIN Roy e, Ми, MONEB ADRIKAREE 
(23 W. R., 169 
Млсктљтозн г. Lath Crap MALER 
(23 W. R., 882 
————À — Expression of 


we nof formally raised— 


Partics are not tound by an opinion of the lower 
Court on a matter nt in issue in the same manner as 
if the Judge bad decided an issue formally and 
properly raised before him; and when a case comes 
before the High Court on appeal, it should be deter- 
mined upon the issues and grounds raised in the Court 
below except where under Act VIII of 1859, в. 354, 
the Court would ensider it right to frame an addi- 
tional issue. NawaB NAZIM oF BENGAL v. AMBAO 
Brux . . e e e М.В, 59 


39. Production of 
evidence om appeal.—Where a quite new and 

raised in the Appellate Court, it 
in such a way as to give the parties 
portunity of producing evidence upon 
it, because if it is at all likely that in consequence of 
the issues framed in the first Court the parties were 
induced to abstain from giving evidence, it would not. 
be right to decide the issuce against them on account 
of the absence of evidence. LaToo MUNDLE т. 
Впоовсх Money Cuatrensze . 17 W. R., 861 


See EsHaw Спохоки SEIN е. DHONAYR 
ШҰ. R., 61 


ought to be don 
the fullest ор 


h —— Objection not 
raised to issues.— Where no objection was taken in 
the grounds of (regular) appeal to the issues as 
framed in the Court of first instance, nor was there 
any such contention in these grounds as that the 
High Court ought to direct the subordinate Court to 
raise the proper issues, the Court refused to remand 
the case with a view to cther issues being raised and 
tried, as it thought it would not be justified to travel 
out of the record and make а case foe the defendants 
which they did not make in their pleadings in the 
Court below and which was not in issue in that Court, 
JOWADUNNISA SATUDAI KHANDAN v. JHAMAN 
LALL MISSER . . . B, 158 


3. ISSUES IN RENT SUITS. 


See BENGAL TENANCY Аст, 8. 148. 

0С. W. N., 152 
Procedure— Act X of 1859, 4.65. 
—. sued B for enhancement of rent at a rate 
specified, but at the trial failing to prove that proper 
notice had been served upon B, Ве aimed only rent 
at the rate formerly paid. Хо issuc was recorded as 
to what the former rate had been, until the last day 
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of hearing, after both parties and several of the wit- 
messes had been examined in respect of the issucs 
originally recorded ; and the Collector, without a 
journing the case for trial upon such issue, ha 
examined two witnesses who remained for examination, 
gave judgment in the case. Held that, under s. 65 of 
Act X of 1859, the case ought to have been adjourned, 
and a convenient day fixed for trial upon the 
new issue. Case remanded accordingly. SRIHARI 
MANDAL г. JADUNATH GHOSE 
(1 B. L. E., A. C., 110 : 10 W. R., 169 
42. - Recording issues—Collector 
—Aet X of 1859, s. 65.—Where both parties are at 
issue on any question upon which it is necessary t» 
hear further evidence, the Collector was bound, under 
8, 65, Act X of 1859, to declare and record such 
isses. SHOOKOOMAR SINGH r. CRUISE 
[0 W. R., Act X, 105 
49. — — — Buit for arrears of rent—In- 
tervenor under Civil Procedure Code, s. 78.—D C S, 
the zamindar, brought а suit against В, в raiyat, 
for recovery of arrears of rent valued below R100. 
В act up in defence that therent was notipayable to 
DC S,but to МС A, the mokuraridar, N C A, who 
claimed under а mokurari title, and alleged that he 
was in reccipt of the rents from the raiyats, was made 
n party under в, 73, Act VITI of 1859. ‘The Munsif 
pasted в decree in favour of the plaintiff, which, сп 
appeal by N C 4, was reversed and the suit dismissed. 
Held, on appeal to the High Court, the only issue to 
be tried was whether the relation of landlord and 
tenant subeisted between D C S and B. DAYAL 
CHAND Sanoy г. NARIN CHANDRA ADHIKARI 
[8 B. L. R., 180 : 16 W. R., 285 


4. EVIDENCE ON SETTLEMENT OF ISSUES. 


44, — —- — Summons to witness.—Act 
VIII of 1859 conferred no authority on a Judge to 
issue summonses to witnesses to attend on the settle- 
ment of issues. The written statements must be 
prepared with great care and deliberation so as to 
dispense altogether with parol evidence at the settle- 
ment of issues ANUND CHUNDER BANERJEE t. 
Woowxs Cuunper Ror 

{1 Ind. Jur., O. B., 15: 1 Hyde, 147 

Evidence, however, might, if necessary, be taken 
at the settlement of issues, see s. 140 of Act VITI of 
1859 and s. 148 of the Civil Procedure Code, 1882. 


45. Non-attendance of witnesses 
— Necessary issu djournment for hearing 
eridence.— 1$ the parties do not secure the attendance 
of their witnesses at the first hearing, and there arc. 
on the examination of parties, issnes upon which 
evidence is neceasary, the Court is Found to fix a day 
for the hearing of such evidence. Enxayrt Hossriw 
т. Вівкв КпоовохівзА . - 9W.R 


5. ISSUES IN SPECIAL SUITS. 


40. — —. — Buit to be declared ргоргіе- 
tors of land and to assess rate of rent—Jssue 
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im general terma.— The issues shonld not be in too 
general terms, and should, if possible, embrace the 
whole matter in dispute. The plaintiffs, the cultiva- 
tors of certain lands yielding rent to & 

of which the first defendant was the recently-appointed 
dharmakarta, claimed to be declared proprictors of 
the said lands, to be exempted from the payment 
of rent, at the rate of two-thirds of the gross produce 
to ће declared linble to pay a certain lower rent, set 
forth in the plaint, and to obtain a refund of the 
amount paid under an order of the Sub-Collector 
in 1853 passed without jurisdiction in excess of the 
rent justly payable. The issue given by the Principal 
Sudder Ameen was “whether the first defendant is 
entitled to rent at the rate specified în document 
A” Held that this ime was too general and only 
embraced а part of the matter in dispute,and the iseme 
“what is a fair and reasonable rate of rent” directed 
to be sent down to the lower Court. KUTTY STRBRA- 
Masiya е, Ситумл Мсттее Piirat . З Mad., 95 


47. —— — Buit by tenant for posses- 
sion after alleged illegal ejectment— Que: 
tion of right of ocenpancu.— The question of в pre- 
scriptive right of oreunancy cannot arise as an issue 
in в саве where я tenant mes to recover sion of 
land from which he alleges he has been illegally ejected. 
The tenant might have been in lawful possession 
only six weeks. and yet his eviction might have 
been illegal, and he would be entitled t^ recover. 
Влнароов Ашт e. Ромок Som. 7 W. Ru 87 


48. —- Issue raised between co-de- 
fendants— T'a!idify of will.- One of the defen- 
dants to a enit having relied on the validity of а 
hibbanamah and a will, the former of which was alone 
contested below hy the plaintiff. the lower Conrt was 
Tight in not trying the issue as to the will, which was 
опе raised hetween co-defendants, BHUGWAN CHUN- 
DER BANERJEB г. Покнтхл Desta 8 W.R, 


49. —- __ Issues ráieed in suit for 
kabuliat with intervenor.— Ins mit for а kabn- 
liat of twenty-five parcels of land, where the defen. 
dant alleged that he only held three. and that he was 
not the tenant of the plaintiff. bnt of a third party 
who intervened claiming the land aa included in his 
half share of a part of a talnkh as being the person in 
receipt of the rente. the lower Appellate Conrt 
declared that, as neither party had given any con- 
clusive evidence of actual rostession and яя the 
raiyat’s holding had heen found toappertain tothe half 
share of which the intervenor had proved possession, 
the plaintiff was entitled to a kabuliat for л moiety 
of the plots held ky the defendant. Hela that the 
raivat was entitled to be heard whether he paid the 
rents to the plaintiff and whether he was hound 
to give the kabuliat asked for, and plaintiff was 
entitled to he heard whether the miyat held three 
parcels or twenty-five, RADHAKISHORE TALPKTAR 
v. Gorucr Спокон Вот . — 11 W. R., 866 


50. Suit to have right declared 
to usufruct of property— Discretion of Court. 
—The mortgage of certain property having been pur- 
chased by S, he sold it to G, who foreclosed, got a 
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decree for possession, and sold to W. Ws interven- 
tion having failed in a suit for arrears of rent by 
a party setting пра title intermediate between him 
and the miyat on the ground ofa miras pottah 
obtained from the mortzagor subsequently to the 
mortgage, he ( W) sued to have his right declared to 
the rents payable by that raiyat. ‘The suit was dis- 
missed on certain issues in the Court of first instance, 
but decreed in appeal on the single issue ns to the 
pottah having beon granted subsequent to the condi- 
tion-sale, Held that this issue arose legitimately, 
and was one within the lower Appellate Court's 
discretion toallow and within its jurisdiction to doter- 
mine. GOBIND CHUKDER BANERJEE г. WISE 

(12 W. в., 19 


51. — — -  Buit for land forming en- 
dowed property— Validity of grant — Limita- 
tion.—A suit for a portion of land granted in trust 
for purposes connected with the preservation of а 
Mabomedan saints tomb, where plaintiff claimed as 
son of the Inst mutwallee, on the allegation that he 
(plaintiff) had been dispossessed during his minority, 
defendant's case being that the grant had never been 
in the possession of mutwallees, but had been divided 
among the original grantee’s heirs, from one of whom 
the portion in dispute had come into the possession 
of his (defendant's) vendor. Held that the material 
point to try was whether plaintiff's ancestors had from 
the time of the grant been in possession, or whether 
the land had been inherited according to the ordinary 
rules of Mahomedan inheritance by the heirs of the 
grantees. Held that on the question of limitation it 
was for the Judge to find whether plaintiff's father 
had been in possession within time. REASUT ALI г. 
ABBOTT . . . . 12 W.R,132 


52, — — — Suit for damages for eject- 
ment.—In a suit by a lessee to recover в sum on 
account cf dispossession on the allegation that bis 
lewors had fraudulently given a second lease to 
ancther party, and that with the exception of a speci- 
fied sum collected by himself the remaining collections 
for the year had been made by the lessors, and that he 
was entitled to recover those collections,—Held, 
with reference to the footing on which the plaintiff 
sued, that it was not for the Judge to assess damages, 
but to find on the allegation that the lessors had col- 
lected the year’s rents with the exception of a given 
sum. GoniNp CHUND JUTTER е. Мох Монах JRA 

[19 W. R., 108 


-— Buit for ejectment—Isrue as 
to wrongful possession of defendants.— Where 
certain zamindars sned to recover khas possession of 
certain shares of land, alleging that defendants were 
wrongfully in possession, it was held that, though 
bound to prove their right to khas possession, yet 
whether they proved themselves to have heen recently 
in khas possession or not, they had a right toa decision 
as to the alleged wrongful possession of the defen- 


dante, JoyxisHto МООКЕВЈЕЕ г. HURRERHUR 
MOOKERJEE . ^ . 18 W. R., 365 
54. - Suit for possession—Sale of 


mortgaged underetenures for arrears of rent.— 
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After foreclosure, a mortgagee was executing his 
decree for possession. when an objection was preferred 
on the part of the landlord as purchaser of the tenure 
which had been sold in satisfaction of his own decree 
for rent. A anit was accordingly framed under 
5.229, Civil Procedure Code, 1859, in which the 
mortznzce was made plaintiff, and the claimant 
defendant Held that the whole question was, which 
of the twa parties claiming was entitled to possession 5 
and the issue to be decided was whether or no the 
tenure was sold subject to previous incumbrances. 
Сяохрв Monge Daner ғ. Momms CHUNDER 
BANERJER . 12 W. R., 460 


55. .- —— — Suit for possession where 
defendant turns out to be а mortgagee— 
Procedure. — In a suit for possession of a piece of land 
where defendant pleads limitation, and his witness 
unexpectedly discloses that his possession is that of 
a mortgagee,—Held that it was impossible for the 
Court to overlook that testimony, and that it was На 
duty to frame an issue, find expressly on the fact of 
the mortgage, and provide for the rizhteof the mort- 
gagce; for if the mortgage was fonnd to subsist in 
defendant, the plaintiff could not in this case recovor 
a decree for possession, but should he referred to а 
snit properly framed for redemption. Muzsoor 
Siwon е, CHUNDER МазнеЕ Koorn 

(16 W. R, 44 


56. Buit by patnidars for rent 
—Plea of lakhiraj title.—In a suit by patnidars for 
reat where the defendants plead a lakhiraj title set 
up long before the plaintiffs acquired their patni, the 
issue to be tried is, not whether the Iakhi title ie 
valid or not, but whether plaintiffs have at any time 
received rent for the lands in dispute. Роквоор- 
DERN MULIIOK v. Морави Bro) 

(14 W. R., 149 


UT. —.. —- Buit for damages and in- 
junction for cutting bund—I»sues of title and 
cause of action.—In a suit to have the portion of a 
bund cut by the defendant closed up, and for an 
injunction restraining the defendant from so cutting 
the bund in future as to injure the plaintiff, Held 
that it was material to try the question whether the 
plaintiff had cause of action, and alsothe question 
ва to the property in the bund, because if the bund 
Delonged oxclusively to the plaintiff, the defendant, 
unless he could prove a right of user, was a trespasser, 
and on the other hand, if it belonged exclusively to 
the defendant, it would be necessary to enquire whether 
the defendant had so nsed his own property as to 
injure the property of his neighbour, NUND Kī- 
SHORE SINGH е, RAM Кавнове Sixen DEB 

[17 W. R., 350 


-—— .— Buit by mortgagee for pos- 
session without foreclosure Raising issue hy 
Court—Ciril Procedure Code, 1859, я. 141.—In a suit 
to recover possession of certain premises on the alle- 
gation that defendant had sold them to plaintiff's 
husband nearly twelve vears previously, defendant 
denied the execution of the decd on which plaintiff 
relied. The first Court was satisfied as to the fact of 
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execution, but, perceiving that possession had not 
followcd, had some doubt as to the nature of the trans- 
action and examined a witness thercon. The result was 
that the transaction was found to be not an absolute 
sale, but в mortgage. Ав this fact, however, had been 
neither pleaded nor relied upon, the Munsif gave 
plaintiff a decree. The lower Appellate Court, finding 
that the preliminary foreclosure proceedings had поб 
been taken by the plaintiff, reversed the decision. 
Held that it was incumbent on the Court of firet 
instance, under Act VIII of 1859, s. 141, to frame an 
issue as to the nature of the transaction, and that the 
suit was properly dismissed by tho lower Appellate 
Court because plaintiff had not foreclosed tho mortgage. 
Мохро Балл, Mrrrer v. Ряовохко Моувв Рев. 
(19 W. R., 333 


59.. Suit for possession without 
demand of possession— Decision by Appellate 
Court «сі ћомі raising issue on point not raised.— 
A suit to rccover possession of land in the wrongful 
possession of the defendant having been decreed by 
the first Court, the decision was reversed by the lower 
Appellate Court because it did not appear that there 
had been any demand of possession. Held that, 
before deciding the case in this way, the lower 
‘Appellate Court ought to have framed an issue as to 
whether there had been a demand of possession, 
Mauomzp Rasp Kuan Сножрнву v. Јороо 
Mmea . € . . . 20 W. R, 401 


60. — -- Suit for enhancement of 
rent— Raising issue as to notice of enhancement— 
Procedure.— In a suit for arrears of rent at enhanced 


rates, where it is found that a single notice has been 
issued, although there are two holdings at two rents, 
tho Court should frame an issue which will allow the 
plaintiffs and the defendant, if they wish it, to give 
‘evidence—the former to show that the two holdings 
are now held at one consolidated rent, and it may be 
enhanced as of one holding—and the latter that he is 
entitled to have the enhancement made in such a 
way that he may give up one and retain the other. 
Nipuoo Mones Joginss e. Ківнем NATH BANER- 
3z 0. . e e  20W.R,442 


Suit for fees for officiating 
at marriages—Duty of Judge— Framing issues. 
— Plaintiff sued to recover certain fees from defen- 
dant, alleging that he had a right to officiate at 
marriages among the defendant's caste-people, and 
that, according to this right, he (plaintiff) had offi- 
ciated at the marriage of the defendant's eon at his 
request. ‘the lower Court raised the issue, whether 
the plaintiff was entitled to the right alleged by him, 
and the issue was accepted by the partics without 
any objection. That Court held that, albeit plain- 
tiff waa head or senior of the caste, he could not have 
any right in that character to any fees at weddings, 
and accordingly dismissed the suit. In appeal the 
District Judge found that, if any such right had 
ever existed in the plafntiff, it had been taken away 
by Act XIX of 1844; he was also of opinion that 
the plaintiff had not been invited to assist and did 
not assist at the marriage ceremony in question, and 
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5. ISSUES IN SPECIAL SUITS—concluded. 
he affirmed the decree of the Court below. Held 
by the High Court, in reversal of the decrees of the 
lower Courts, that Act XIX of 1841 did not apply to 
the case, and that the District Judge was bound to 
decide the question rcally involved in the issue, eiz., 
whether, invited or uninvited, plaintiff was entitled by 
custom to the fees claimed by him. — АРАУЕ г. 
Raa . . . . LL. R, 8 Bom, 210 


6. OMISSION TO SETTLE ISSUES. 


62. Omission to raise proper 
igsues—Ciei! Procedure Code, 1859 
Practice of Privy Council.—In a suit rai 
of fact it did not appear from the record transmitted 
from India that the Judge of the Zillah Court had 
in conformity with the Code of Civil Procedure 
(VIII of 1859), вв. 139-141, settled or recorded the is- 
Suas in the suit, although he allowed evidence in the 
cause tobe taken. In such circumstances the Judicial 
Committee postponed the hearing of the appeal until 
в certified copy of the proceedings in the cause shculd 
be transmitted, and, in the alternative of no such 
issues being settled, set aside the decree of the Sudder 
Court at Agra, with directions to that Court to 
remand the suit to the lower Court to be tried upon 
issues to be settled and recorded in conformity with 
the provisions of Act VIII of 1859. REWUN PRR- 
SHAD v. JANKEE Prnsmap . 11 Moore's І. A., 25 


——— —— Omission to raise issue on 
point in dispute— Parties unprejudiced.— W here. 
the Conrt found that the defendant was not preju- 
diced by the fact that no issue was framed on a cer- 
tain question, it confirmed the decision of the Court 
below. МАТТАМ VENKATARATNUM, alias ВАША. 
XONDA VENKATA Narayana Row ё. Nattam RA- 
Marya alias BALLAKANDA КАМА Row 2 Mad., 470 


64. — Omission to frame issues— 
Ground for new trial.—Where, on an appeal, the 
counsel for the appellant admitted he could not suc- 
ceed on the merits, as the evidence stood on the 
record, and their Lordships were of opinion that sub= 

ial -justice had been done, the mere omission to 

ues by the Court of first instance, which was 

not made a ground of appeal to the first Court of 

appeal, but was noticed and commented on by that 

Court, was held not to constitute a fatal mistrial of 

the causo во as to render a new trial uccessary. 

Rewun Pershad у. Jankee Pershad, 11 Moore's T. 
A., 25, commented оп. MITNA v. FUZIRUB 

[6 B. L. R., 148: 16 W. R., P. C, 15 

13 Moore's I. A., 573 

MAHOMED BASIROOLLAH BHOONIA г. AHMED ALI 

[22 W. R., 448 

65. ——— — ——— — —  —Insufficient 
ground for remand.— Where the lower Court had 
omitted to frame proper issues, the High Court 
refused to send the case back with в view to this 
being done, because the partics had not been preju- 
diced at all by the omission, both of them having 
adduced evidence преп all the questions upon which 
they were at difference, Ревъарн SINGH BAHA- 
DOOR r, BROUGHTON . . 24 W. В., 275 
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ISBSUES—continued. 


6. OMISSION TO SETTLE ISSUES 
—concluded. 


о  Remand of case 
—Civil Procedure Code, s. 851.—In a suit for main- 
tenance, where the objection was taken on appeal to 
the Privy Council that no issues had been directed in 
the Courts below,— Held that an order of the High 
Court, referring the matter to the lower Court for 
airy “to ascertain the amount of maintenance 
which might appear to be justly and properly pay- 
able, with reference to the means of the defendants 
and the other facts cf the case, and to proceed to 
decision in the manner indicated in s. $51 of the Civil 
Procedure Code," was equivalent to в direction of 
issues, and rendered any further issues unnecessary. 
KACBEKALYANA RUNGAPPA Kataxxa Tota UDIAR 
v. KACHIVIGAJAYA  RUNGAPPA КАГАККА TOLA 
Орів 
[3 В. L. B., P. C., 72: 11 W. R., P. C., 33 
13 Moore’s I. A., 495 


7. DECISION ON ISSUE3. 


ет. —. Issues as bases of adjudica- 
tion.—It is not the written statements of parties, 
but the issues framed under the Code of Civil Proce- 
dure, which ought to be the index of what has been 
and has to be adjudicated. Wisk г, JvecouuNDoo 
Вов . . e. e. . 8.8, 889 

68. — — — Necessity of deciding on all 
issues raised — Hemand.—ln appralable cases the 
lower Courts should, as far as is practicable, pro- 
nounce their opinions on all the important pointe, for 
by forbearing from deciding on all the issues joined, 
they not unfrequently oblige the Privy Couneil to 
remand a case which might otherwise be finally 


тог. и 
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ISSUES—concluded. 
7. DECISION ON ISSUES—concluded. 


decided on appeal. TARAKANT BANERJEA v. PUDDO- 
MONEE ПаввЕЕ 


[5 W. R., P. C., 63: 10 Moore's I. A., 476 


69. Issue, Determination of, 
when unnecessary—Cieil Procedure Code (Act 
XIV of 1882), а. 204. jectment by a 


landlord against his tenant, the following auongst 
other issues were raised,—eiz. whether the notice 
alleged was sufficient, and whether the defendant was 
entitled to a right of occupancy. The Court of first 
instance dismissed the suit, finding upon the admit- 
ted facts that the notice alleged was insufficient, but 
also decided the other issues raised, and held that the 
defendant was not entitled to a right of occupancy. 
Held that the finding upon the question of notice 
‘based upon the admitted facte being sufficient to dis- 
pose of the whole case, the Court erred in proceeding 
to determine any other issues raised in the suit. 
Banwampso NABAIN SINGH ғ. MACKENZIE 
[L L. R., 10 Calc., 1095 
"IO. —----—— Decision of case at settle- 
ment of issues—Opportunity to produce eri- 
dence.—It is competent to a Judge to determin 
case on the day when the issucs are settled, if he is 
satisfied that the evidence then before him is decisive 
of the matter in dispute, unless one of the parties 
akes а distinct objection to the Judge proceeding to 
a decision, and asks for an opportunity to produco 
evidence in support of his case. SOORENDRO PER- 
SHAD Dosey є. JUGOBUNDHOO PANDEY 
[22 W. R., 426 


ISTEMRARI TENURES. 
See САВЕЗ UNDER LEASE—CONSTRUCTION, 


